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Briefing for the Administrator:
California’s GHG Waiver
Request: Follow- -Up on Addutlonal
Questions

October 30, 2007 (d[aﬁ)
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QOverview

Consistency with Section 202(a) — technological
feasibility (including costs, leadtime, and
relationship between CA and EPA rules) and
safety ‘

Compelllng and Extraordmary Condltlons =
“Motor Vehicle Program” vs “GHG pollutant”;
Need for CA specific GHG program - specmc
GHG conditions in CA

Protectiveness - Rebound/FIeet; urnover
EPCA Considerations R -

What happens after EPA Walver DeCIS|on’?

N

Staff Draft - Confidential &
Deliberative

VNAOJENS OL ISNOISTY NI SESOJUu LHOISHTAQ YOI SSTHIONO)) OL ATNQO GIZINOHLAV THNSOTISIA

ADNADVY NOLLOALOU] TVINTIWNOHIANY *S*(] FHL 20 INFWADO( JAILVHIAITA( TVNYALNT



VNIOJLANS OL ASNOJSTY NI SASOJdNd LHOISYTAD H04 SSHUDONO OL A'INQ AFZIMOHLAY TdNSOTISIA

AONIDV NOLLDALOYJ TVLNAWNORIANY *S°[]1 HHL 4O INFWNOOQ FAILYAIAITIQ TYNTILN]

Executive Summary

o Consisten"é“y”’;\'/}ith section 202(a) Technological
Feasibility

+ Key Considerations

— The CA program relies on the same basic set of technologles as
- the GHG rule, especially.for:the earlier years

— There are essentially no differences in application of the CA and
existing Federal standards through MY 2011

— After 2011, technological feasibility is I|kely because

manufacturers have a nearly complete rede5|gn cycle (2007-2012 5

years) to incorporate new technologies, and can contlnue to take
advantage of trading and borrowing credlts : .
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Executive Summary

Technological Feasibility — Safety
Key Considerations: -
— CAidentified clear teehnology paths to meet GHG standards without affecting safety

— Long-term trend of both vehiclé';gize increases along with (but not necessarily linked to)
improved safety performance - no data to indicate.a change in this trend

— Absence of evidence/data in the record to support the few statements that manufacturers will

likely downsize — Vermont court makes similar fi
identified technologies are not feasible.

— ( Complex and uncertain studies regarding changes in size/weight and impact on overall
| vehicle fleet safety; identified risks in size/weight changes may have been mitigated by
-advances in safety technologies and equipment. .o

— { The literature does not support the claim that a universal standard tilts the market towards '_
“Lower safety. ‘ ; =

—. Manufacturers will make economically rational choice to produce vehicles that have features
consumers want (including safety features). & 3 : _ KR
— Consumer choice, backed by long term trend analysis, shows clegr preference for larger
vehicles g o
— [ If waiver is denied on basis of some uncertain level of safety concerns, then future EPA -
| mobile source rulemakings, including GHG rule, are at risk-of not meeting the criteria under
“section 202(a). _ _ g
-/ OTAQ technical staff believe it is unlikely that there will be any adversé¢ safety effects from ___
\_the CA program. . )

ndings, and lack of any claims that CARB .
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Executive Summary

z/‘ .7> ' ’ . I--—'_‘_\l

. /Compelling and Extraordinary Conditions — Need for “Motor Vehicle \
- Program v. “GHG Pollutant Standards” ' |

Key Practical Considerations:

— The CAA, in both its language and its legislative history, points clearly to EPA
looking to the CA program asa whole. However, and “2" level of analysis” of
examining the need for GHG standards and the GHG impacts in.CA still
indicates, based on ali avaiiabie information (in addition to burden on opponents
of waiver) that this waiver criteria.is met by CA." 4

While GHG standards were likely not#h the minds nf the authors of the 1977
CAA, Congress chose language fegssection 209 that allowed for future CA
flexibility, rather than cutting off future CA efforts by deliberate limits on pollutants
eligible to be regulated. This allows for “fluid” section 209, in accord with
Massachusetts v. EPA. < )

—;. The potential for climate change to exacerbate California’s unique tropospheric
ozone problem is one element of California's compelling and extraordinary
conditions. However, it is by no means the sole foundation for the compelling

-, and extraordinary argument. In fact, climate change impacts on California’s

{ “water resource situation may be the state’s greatest concern.
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Executive Summary

//‘.

-f Compelhng and Extraordinary Conditions — specific
- GHG conditions in CA

. Key Considerations

— California exhibits a number of specific features that are
somewhat unique and may be considered compelling and
extraordinary with regard to both the need for mitigation
actions and its potential vuinerability to climate change;

- largest population, economy and agriculture sector crop

value, including dairy and wine, in US and large tourlsm and
outdoor recreation sectors.

« Greatest variety of ecosystems, most threatened and
endangered species, greatest climatic variation, major water

supply problems decreasmg snowpaek, lncreasmg wildfires. ]
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Executive Summary

y Protectivéné’é‘}é’—wl‘?"{ebc')und/Fleet Turnover . - ﬂl

+ Key Practical Considerations:

— There is a wide range of plausible estimates of the rebound - |
effect, particularly on the low side of the range. CARB estimate
is within this plausible range particularly if the rebound eﬁect S,
linked to income. o

— CARB'’s upstream/net benefits are reasonable/conservatlve and |

NERA/Sierra estimates do not clearly demonstrate arbltrarlness
- of CARB’s calculations |

— NERA/Sierra Study is undermined by hlgh vehncle costs (not
credible based on CARB data and Vermont court flndmgs) and _
commingling of ZEV and GHG programs.. ==
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Executive Summary

EPCA — Should EPA’s waiver decision answer or otherwise address
the issue of whether EPCA preempts California’ S standards?
Key Considerations:

— FR Notice asks the novel questson Whether the Energy Policy and
Conservation Act (EPCA) fuel economy provnsmns are relevant to EPA’s
consideration of this petition or to CARB's authority to implement its
_vehicle GHG regulations?

— ! Unless EPA changes historic waiver practice and explicit interpretations,
: and takes position inconsistent.with several cases (MEMA | and MEMA
\Li) then precluded from considering EPCA preemption

— Most initial comments on waiver stated that EPCA was not relevant
(with exception of AIAM), however, significant comment on issue was
submitted post-Vermont court decision and may merit explanation of

EPA’s limited role in reviewing whether Callfornla h‘as met the specn‘led
criteria in 209(b) Pl &
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Consistency with.seotion 202(a)

Questions: | |
~ Are CA’'s GHG*Vehicle Technologies Feasible within the leadtime provided?

— Are technologles feasible if lead time is measured differently than from the date
of CA’s rule adoption? ..

— If waiver is granted how does: that affect the stringency of the federal standards
and how cost/benefit is calculated'?

Walver Criteria at Issue

— The Administrator shall grant the walver unless he finds... “such standards ..
are not consistent with section 202(3) of (the Act).

— Whether there is inadequate lead time to pecmit the development of technology
to meet CA’s requirements, giving appropriate censnderatlon to the cost of
compliance within that time frame .

Key Considerations:

— There are essentially no differences in appllcatlon of the CA and existing
Federal standards through MY 2011

' rule, especially for the earlier years Y
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— The CA program relies on the same basic set of technologles as the GHG
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Summary of Record:

Additional Information:

Technological Feas
consi

ibility — technologies
dered

CARB's Potential Near & Mid-Term Technologies

ENGINE MODIFICATIONS

All of the technologies CARB
relied upon in setting their.

Low Friction Lubricants
E,_rlgl_r}e_ E_i;l_(?tlon Reduction :
Variable Valve Timing - Intake Cam Phasmg Coupled Cam Phas,m0 Dual
Cylinder Deactivation e

Variable Valve Lift & Timing - Contmuous and Discrete

standards are also being

Camless Valve Actuation

Gasoline Direct Injection

considered as part of EPA’ s

Turbocharging and Downsxzmg- .

Homogenious Charge Compression Ignmon

GHG Vehicle Proposal

Dxesel Engines

TRANSMISSION MODIFICATION

5. Speed Automatic Transmission

EPA is also considering some
techno.logies which CARB

| Aggressive Shift Logic
| Early Torque Converter Lockup

6 Speed Automatic Transmission

considered “longer-term,” such as

Automatic Manual Transmission

full hybrid systems

Continuously Variable Transm15510n

For the GHG Rule, EPA has
expanded the list of technologies

ACCESSORY LOAD IMPROVEMENT

Improved Accessories

A‘\’\’.

Electronic Power Steering

42-Volt Electrical System:5" * o

and updated “costs” and

DYNAMIC LOAD REDUCTION

“effectiveness” to reflect

- |Low Rolling Resistance Tires

AERODYNAMIC DRAG REDUCTION

technology advancements that

Aero l_)_fa_g Reduction

HYBRID SYSTEMS

have occurred since the analysis

Integrated Starter-Generator with ‘Idle-Off

for the CARB rule in- 2004 Staff Draft -

IMPROVED AIR CONDITIONING
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Reduced leaks and improved efficiencies
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* CA standards are more stringent that corresponding Federal

Comparing California Standards
and a Federal 4% Standard

standards, but mfgs can trade between cars and trucks and
orrow from future vehicles:

L

~

Staff Draft - Confidential &

Deliberative

Model Year:/{ CA Comb % mpg Improvement | 20-m-100 % mpg Improvement
" | mpg* from pror MY Combined | from prior MY
2009 23.8 25.1
2010 25.2 5.7 25.8 2.8
2011 27.7 9.8 26.6 3.0
2012 30.6 10.7 7.6 4.0
2013 31.2 2.0 28.7 4.0
2014 31.8 1.8 29.9 4.0
2015 32.8 3.1 31.1 |40 i
2016 33.9 3.3 32.3 4.0,
2017 33.6 o400
- —
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Technological Feasibility - Lead Time

Wheh Does Clocil:{ Start? Are Technologies Feasible?
« Attime of CA’s Rule - 2004

- Yes, all ter‘hnnlngles required to meet the levels of the standard
already in the market (by at least some manufacturers), and a
full vehicle redeS|gn cycle’(5-6 years) available to incorporate
during the “regular business®cycle” |

« At time of Mass v EPA - 2007

A) Yes, through 2011 given that current Federal CAFE standards
are more or nearly equally protective through 2011 (no additional
manufacturer efforts required, GHG technologies developed and

can be applied as necessary)
B) Likely, after 2011 given: z
+ There is still nearly a complete redesign cycle (2007 2012 5 years)
to incorporate new technologies, :
- California’s flexibility to trade between cars and trucks
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« California’s ﬂexlbllity to borrow from future: vehicles (up to five years)

NHH IR
\

VNIOdENS OL ISNO4STY NI §AS0dd1d LHDISHIAQ Y04 SSTIONO)D OL ATNQ AAZTHON LAY THNSOTISIQ
AINIAOY NOILDILOHYJ TVINTWNOUIANY *S°] AHL 40 INTNADO FALLVHAAITA(Q TVYNYITLN]

L



VYNIOdENS OL ISNOJSTY NI SHSOJUNd LHDISHIAQD Y04 SSTHONOD OL ATNQ GAZIMOHLNY TINSOTISIQ

AONADY NOLLIHLOU] TVINIAWNOHIANY *S*[] AHL 4O INTWNDO( FAILVHAAI'TH( TYNUILN]

CARB’S Approach to Standard Seh.ing

« CA Leglslature requ1red CARSB to set standards which “achieve the
maximum feasible and cost-effect/ve reductions of GHGs from motor
vehicles”

. CA Legislature also stated that maximum fea3|ble and Cost-effectlve
means the GHG reductions that the state board determmes meet
both of the following criteria. (A) Capable of being successfully |
accomplished within the time provided by this section, taking into
account environmental, economic, social and technological factors.
(B) Economical to an owner or operator of g vehlcle taking into -
account the full life-cycle costs of a vehicle.”:

« CARB'’s approach was therefore first to d_ete'r,.m'ihe the maximum
technologically achievable reductions, and therito determine if those
standards resulted in a net savings to the vehicle owner over the
full-life of the vehicle. |

Staff Draft - Confidential & o 13
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Comparing CARB’s Vehicle CO2 Standards to
NHTSA’s CAFE rules (using the Volpe Model)

CARB's appreach to setting the level of a standard is different than
NHTSA's approach through EPCA .

- CARB was requ1red by the CA Ieglslature to consider maxrmum

.....

- NHTSA’S 2006 Ilght-truck CAFI_ rule under EPCA sets fuel
‘economy standards at a value determined to be where the
marginal cost = marqmal beneﬂts to-society as a whole (the

“socially optimal” point)

Using the same set of Vehlcle Technologres all other thlngs bemg

-equal, these different economic approaches will lead to different

levels of stringency

— CARB'’s “maximum achievablle”.will'be-v:mere‘.__strlngent than.

- NHTSA'’s “socially optimal”, though the programs are close -
For an EPA Rule, using CARB’s criteria (maximum feasibie, cost-
effective), preliminary indications are that the Volpe Model would
predict that the levels (CO2-mpg) of the California GHG standard

are achievable . ~ Staff Draft - Confidential & 14
Deliberative

VNAOJHENS OL ASNOJISTY NI SASOdNNI LHIISHAAQ HOd SSAUONO)) OL A INQ CIZINOHLNY FNNSOTISIA

ADNIIV NOILDALOUJ TYINTWNOHIANT *S" (1 BHL A0 INFNND0( IALLVIIAI T TYNUILIN]



How would decision on the CA Waiver
impact EPA’s GHG Vehicle Proposal?

Full Waiver Approval - Model Years 2009-2016
« Modest Impact, but Straight-farward Assessment

— When considering cars and trucks together, the CO2 level of the CARB standard
is.very comparable to the 20-in-10 program of 4%/year

+ the fleet average in the last years is essentlally equal in both cases at ~268
gmCO2/mi{or ~33.6 mpQg)

« Manufacturer Product Offerings | :
— If EPA rule is near or equal to CA, then probably a one-car “50-state” fleet -

— If EPA rule is much less than CA, then autos coula potentially see advantages of
two-car “49-state” and “California” fleet

» As EPA develops its standards — even if we grant a CA a waiver — we would have the
same criteria and resulting analysis :

HZAIJ.RV AUNSOTISIA
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Partial Approval - Model Years 2009-2011

VNI0JENS 0L ASNOASTY NI SISOINNg .mmsa:uo MO §§

; :g - Little impact % -
E — Current CAFE standards for light-trucks are more strtngent than CA’s levels,

g 3 CA's levels for passenger cars are more stringent:ithan CAFE _
5 ;;l — (A allows averaging between cars and trucks, on average\,the €A program is
2? essentlally equivalent to the current federal CAFE program in MY2011

E <

z
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}

Imphcatlons for Federal Rule of Full or Partial Waiver

L]

-Manufacturers likely to produce 50-state vehicles in
order to meet both CARB and Federal standards,
likelihood increases as s1anndards grow closer

As with past EPA rules (e g,  light-duty Tier 2 standards

EPA would zero-out Cahf‘érma vehicle sales from our
analysis, to ensure no double countlng of Costs or
benefits

Demal of Waiver Based on Technoloqmal FeaS|b|||tv

| I -

Hinders EPA’s ability to set 3-4% standards based on
use of same technologies and similar leadtimes

Staff Draft - Confidential &
Deliberative

1ow would decision on the CA Waiver
_'mpact EPA s GHG Vehicle Proposeil”
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Teohnologrcal Feasrbrlrty Safety

o Walver Crlterla at Issue

— EPA must grant waiver unless it can affrrmatrvely find
that CA’s standards are inconsistent with section
202(a) — rncludrng whether CA'’s standards are
infeasible

— Has CA provided a reasonable approach to meeting
standards without necessarily Ieadrng to substantial
safety concerns? -

— Have opponents of the waiver provrded clear and
convincing evidence that CARB’s standards will result
in the production of less safe vehicles? Will such |
evidence also show such significant safety problems |
to trr() t)he balance of considerations under section
202

Staff Draft - Confidential & 17
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Technological Feasibility - Safety

Key Considerations:
— CA identified clear technology paths to meet GHG standards without affecting safety

— Long-term trend of both vehicle size increases along with (but not necessarily linked to)
improved safety performance - no data to indicate a change in this trend

— Absence of evidence/datain the record to support the few statements that manufacturers will
likely downsize — Vermont court makes similar findings, and lack of any claims that CARB
_Adentified technolegies are not feasible.
— Complex and uncertain studies regarding changes in size/weight and |mpact on overall
. vehicle fleet safety; identified risks in size/weight changes may have been mitigated by
—advances in safety technologies and equipment. S,
( The literature does not support the clalm that a universal standard tilts the market towards \
lower safety. _ -
— Manufacturers will make economically ratlonal ch0|ce to produce vehlcles that have features
consumers want (including safety features).
— Consumer choice, backed by long term trend analysis, shows clear preference for larger
vehicles —~
“"If waiver is denied on basis of some uncertain level of safety concerns, then future EPA
mobile source rulemakings, including GHG rule; are at risk of not meetlng the criteria under
L._section 202(a).

~'OTAQ technical staff believe it is unlikely that there will be any adverse safety effects from
the CA program. =

Staff Draft - Confidential &
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Technological Feasibility - Safety

- Califc;i"n‘i‘é{-”Legislative and Rulemaking Findings:

- Pavley Legislation — Prohibits CARB from establishing
GHG standards which require downweighting as CA

compliance strategy
« CARB rulemaking analysis —

~ Determination of Feasibility based on finding that no
change in vehicle weight or size was needed. "

~ No impact on vehicje safety |

— Alliance — members ¢an’t comply exclusively with |
technology and would have to downweight vehicles and

some members may restrict or eliminate sales of larger
vehicles.

— CA Response: Autos have failed to perform independent .
technology modeling or critique CARB/AVL modeling’
demonstrating feasibility without downsize or downweight.
Downsizing and downweighting may be less cost-effective
than CARB’s technology approach "
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Technological Feasibility - Safety

Summary of Waiver Record

« CA provided several approaches to meeting standards that do not
affect vehicle weight or size.

No information to suggest that CA’s identified |
technologies/approaches are infeasible or would not be enough to
meet standards. Autos introduced no evidence in Vermont trial
suggesting they will reduce weight or size as a compliance method.

GM —Shift to smaller and lighter vehicles driven by CA’s regulation
would lead to increased safety risks (presents no data or arguments
as to why this shift would or must occur), references the 2002 NAS
Report. Sized-based reforms are preferred '
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Technological Feasibility - Safety

e 2002 NAS Report

— Maijority report- “the downwelghtmg and downsizing that occurred in the
late 1970s and early 1980s,.some of which was due to CAFE standards,
probably resulted in an additional 1300 to 2600 traffic fatalities in 1993”
— "lf anincreasen fuel economy is effected by a system that encourages
- either downweighting or thie production and sa'e of more small cars,
some additional traffic fatalities would be expected.
— However, the actual effects would be uncertain, and any adverse impact
could be minimized, or even reversed, if weight and size reductions
~ were limited to heavier vehicles (particularly those over 4000 pounds)."

— Minority dissent “the level of uncertainty is much higher than stated and
the change in the fatallty rate due to efforts to [mprove fue[ economy
may have been zero”

VYNAQJINS OL ASNOISTY NI SISOdu(ld LHOISHFAQ 04 SSAUDNOD OL AINQ AIZIMOHLNY FANSOTISIA
AJDNAZOVY NOILDALO¥ TYLNANNOAIANA °S° (] AHL 40 INTWADO0{ FALLVIAAITAQ TYNTILN]

Staff Draft - Confidential & 21
Deliberative '

VYNIQJENS 01 ASNOJISTY NI SISOIAN LHOISHIAQ HOS SSTAONO)) 01 AINQ GAZTNOHINY JANSOTISIA

ADNIOY NOILLDALOYJ TVINAWNOWIANT °S"] AHL 40 INTWNDO( FAILVIFAITA(] TVNUILLNT



VYNAOJENS OL ASNOJSIY N1 SASOJUNd LHOISHIAQ HO04A SSTUONOD) OL A'INQ GIZIHOHLAY FHNSO'IDSI(

ADNADY NOLLDALOYJ TVLINIWNORIANG "S°1 FHL 40 INTWNDOQ TAILVAIAITI( TYNUILN]

Teehno_!ggical Feasibility - Safety

Additional Informatlon (response to NAS):

* Many things have changed since the late 1970s/early
1980s, where large CAFE increases, high fuel prices and
changes in consumer preferences led to major
decreases in both vehicle size and weight

— Automakers had few off-the-‘.helf fuel economy and safety
technologies then, many mo#e now

— Automakers and safety experts unders_tand the complex issues
- and tradeoffs much better today §

— Consumers placed little priority on safety then .much more now

— Regulators now routinely allow much more leadtime for
automakers
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Techno!ogical Feasibility - Safety

New Analyses Smce NAS 2002

« Several recent studies have shown that some small cars with safety
features, have better safety: performance than many Iarger vehicles:

— Much as catalytic converters de—coupled the historical relationship between
vehicle size/weight and criteria emissions, safety innovations have de-coupled
the relationshipbetween vehicle snze/we|ght and safety

- Furthermore, there is evidence that downweighting of larger vehicles could
be beneficial to safety. :

- Studies generally show that safety is a very compllcated issued with no
clear right answer, for example: - -

- Series of studies by Kahane/NHTSA and DRI/Honda have evolved to theory

that vehicle size (“crush space”) is more important o fleetwide safety than
vehicle weight (which also increases risk to other vehicles and pedestrians)

- TRB paper by Greene/Ahmad found no correlation between fuel economy
and vehicle safety at the national level from 1966-2002

. Wenzel/Ross found that research claiming that “lighter veﬁicles are
inherently less safe than heavier vehicles” is flawed and that other aspects
of vehicle design are more important factors in the saféty record of vehicles
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Technological Feasibility - Safety

Information Beyond Waiver Record:

In 2006, NHTSA changed the basis for the truck CAFE standards
from a “universal” standard to a footprint-based standard, where
smaller vehicles would have higher fuel economy targets and larger
vehicles would have lowertargets

— “to minimize the incentive for manufacturers to comply through
downsrzm vehicles or by increasing the production of smaller vehicles
solely to offset the sales of larger vehicles. These compliance
strategles reduce safety by reducing the crashworthiness of individual
vehicles, and compound the problem of ﬂeet compatibility.”

EPA Fuel Economy Trends Report -

— While the report doesn’t discuss safety rmplreatrons lt does show that:

- manufacturers continue to produce larger vehicles which also have improved
performance, horsepower and additional advance safety features (airbags,
etC) St PP ,

« Within the car, SUV, and pickap sales categorles trends indicate a
continuing rise in preference for larger vehlcles

,__“
7
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e
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Relationship to: Federal Rule:

Technological Feasibility - Safety

Both CARB'’s universal and NHTSA's footprint-based standards are
workable and have advantages and disadvantages, and it is not
known with any certainty-the likely effect of either on safety

EPA is considering a footprlnt-based standard for GHG/CO?2 rule .
with a CO2 ceiling “backstop that provndes some of the unlversai”
characteristics | 3

— Emission reductions are substantlal and cost eifective

— Most equitable requirement for all manufacturers

— Consistent with previous NHTSA truck CAFE rule

Bottom line—both universal and footprint standards are comparable

for emission reductions, and current understanding does not support
thc?c claim that a universal standard tilts the. market towards lower .

safety
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Technological Feasibility - Safety

Consequences for Waiver Decision Optlons -
« /“"Waiver Record strongly supports technological feasibility of standards without any \\
. demonstration of the necessity for downsizing or downweighting

"~ Manufacturers will not need to change vehicles for purposes of meeting 2009-2011 vehicle
standards

* _EPA can only deny waiver if an affirmative finding of infeasibility is made:

— Record Supports manufacturer compliance with near-term standards with no additional
modifications

{ — Manufacturers have submitted no facts to the record demonstrating product plans/necessity
1 of downsizing or downweighting

» No information in manufacturer product plars being rewewed as part of the GHG rule to show ‘
, downsizing or downweighting either 1 f

L . EPA considering the same technologies and similar tlmeframe as CARB
Other Con5|derat|ons |
« See “Key Considerations” on Slide 18

Vehicle safety is a very complex issue and it is difficult to. estamate and predlct the
effects of changes in fuel economy standards on safety”

- EPA believes that advanced technology is the key to making’ fliture vehicles that are _
more efficient, lower GHG, and safer, simultaneously |

—
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Compelling and Extraordinary
Conditi

el

. Issue/Question: _ |
- 1. Is our traditional approach.-- reviewing whether CA needs its'own motor vehicle

program, rather than whether it needs any specific set of standards aimed at specific
pollutants — still proper for this request? Should EPA examine the specific
standards/pollutants since they are somewhat unlque and “different” from the classic
criteria pollutants?

If EPA were to address the alternatwe question of the need for greenhouse gas
standards, then are CA’'s GHG conditions Iocahzed or specific enough for CA in order
to be compelhng and extraordinary?. - .

3. Can EPA base its decision on ozone and/or chmate conditions alone?

Waiver Criteria at Issue:
Section 209(b)(1)(B). Whether such State (Callfomla) does not need such state standards

2.

(California) to meet compelling and extraordinary conditions (emphasis added).”

Does analysis of need for “state standards” change dependlng upon the type of air pollutant

being regulated by CA?

If EPA adopts new approach to “state standards” to mean GHG-oniy then is 1t appropriate to

examine both ozone conditions and GHG conditions within CA?

Assuming CA’s GHG standards were also designed to address ozone conditions, should
EPA grant the waiver even if we make an affirmative finding that CARB’s GHG conditions

are not compelling and extraordinary?

Staff Draft - Confidential &
Deliberative

—_—

N
~J

o

/.

————

VNAOLENS OL ASNOASTY NI SASOduNJ LHDISHIAQ H04 SSTIONOD OL ATNQ GIZTHOHLNY THNSOTOSIA

AIDNIOY NOILDILOUJI TVINTWNOUIANT *S* () THL 40 INAWNDO( FALLVHIGITA TYNILINY



VNAO4ENS OL ASNOdSTY NI SASOJdNd LHOISHIAQ HOd SSTADNO)) OL A'INQ dAZIHOH.LAY FANSOTOSIA

AONIDV NOLLOILOY TYINTNWNOWANT ‘S*) THL 4O INTIWNDOJ FALLVHAATITA( TYNIALN]

Compelling and Extraordinary
- Conditions

Summary of Record: |
“Need for motor vehicle program” vs “need for GHG standards”

— Relevant inquiry is whether CA needs its own emission control
program and not whether any given standard is necessary — the
Congressional history, and EPA past practice of affording CA broad
discretion for regulating “air pollutants” [GHG is an air pollutant like
all others — Mass v EPA] affecting.the State, is otherwise negated.

— California continues to have compelling and extraordinary
conditions in general as confirmed by several recent EPA waivers -
ZEV, SORE waivers in 2006.

— If need for each specific standard is exammed thenthe first waiver
criteria of protectiveness “in the aggregate” can not be given
meaning, and discretion to CA as enwsmned mr;CongressmnaI
history is negated. |

- -CA can only make a showing of need for standards when its

“‘especially severe” local air quality — seeming to suggest especnally
severe GHG conditions do not merit the same need

L

M\
oo
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.{ Compelling and Extraordinary Conditions in CA - GHG

Compelllng and Extraordinary
~+ Conditions

conditions

— Though GHGs, once emitted, become well mixed in the global

atmosphere, the climate’ change that results from increased
concentrations of GHGs is not uniform, either spatially or
temporally. Resultant impacts on health, society and the
environment can further vary by reg|on

IPCC — vulnerability to climate change is “a function of the
character, magnitude and rate of climate change and the
variation to which a system is exposed; its sensitivity and its
adaptive capacity.”

Even if temperature and preC|p|tat|on changes were uniform
across the country {see below as.evidence suggests they won't
be for CAl}, the end-point |mpacts on human: heai:th socnety and
the environment can vary by region

'|
l’\
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Compelling and Extraordlnary
Conditions

Compelling and Extraordinary Conditions in CA — GHG conditions

IPCC’s Key Conclusions: Many of IPCC'’s key conclusions about impacts
elevated to.the exécutive summary for North America are specific issues in
California, and thus California may exhibit a greater number of key impact
concerns than other regions:

« Coastal communities and habitats will be increasingly stressed by climate
change impacts interacting with development and pollution (very high
confidence).

- Climate change will constrain North America’s over-allocated water
resources, increasing competition among agriculturai; municipal, industrial
and ecologlcal uses (very high confidence).

« Climate change impacts on infrastructure and human health and safety in
urban centers will be compounded by aging infrastructure, maladapted
urban form and building stock, urban heat islands, air pollution, population
growth and an ageing population (very high confidence).

« Disturbances such as wildfire and insect outbreaks aremcreasmg and are
likely to intensify in a warmer future with drier soils and Ionger growmg
seasons (very high confidence). r
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Compelling and Extraordinary
- Conditions

Ozone condmons L -

Legislative history, case law, and past waiver practlce acknowledge that
California ozone problem is “compelling and extraordinary.”

It is beyond question that California continues 1o need ozone reduction
strategies to address extraordinary and compelling conditions in the
state: geography, the concentration of vehicles, the number of vehicles.

Higher temperatures from global warmlng are expected to mcrease
ozone concentrations.

California identifies direct reductlon of ozone precursors from GHG
standards.

If Congress had only been concerned about the CA smog problem, it
could have limited CA to only HC and NOx'standards, but it did not.

Previous waivers and case law do not reqmre large reductlons from any
single regulation — “every little bit helps.” .= =

R
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Compelling and Extraordinary
- Conditions

TN

" Consequences for Waiver Decision Options:

. S~
— Granting of Waiver is consistent with “27d level of analysis” of both looking at specific
standards rather than program as a whole and specific GHG conditions in CA.

— If EPA changes course and acCePts the Industry point that we must look at each standard
- individually outside the context of the whole CA program, this will eviscerate the “in the
aggregate” test, and, in effect, amend the CAA by administrative action.

Key Practical Considerations:-

— The CAA, in both its language and its legislative history, points clearly to EPA Iookin? to the
CA program as a whole. However, and “2d level of analysis” of examining the need for GHG
standards and the GHG impacts in CA still indicates, based on ali available information (in

addition to burden on opponents of waiveg¥that this waiver criteria is met by CA.

— While GHG standards were likely not in the minds of the authors of the 1977 CAA, Congress
chose language for section 209 that allowed for future CA flexibility, rather than cutting off
future CA efforts by deliberate limits on pollutants eligible to be regulated. This allows for
“fluid” section 209, in accord with Massachusetts v. EPA. . =

— The potential for climate change to exacerbate California’s unique tropospheric ozone
problem is one element of California’s compelling and extraordinary conditions. However, it
Is by no means the sole foundation for the compelling and extraordinary argument. In fact,
climate change impacts on California’s water resource situation may be the state's greatest
-concerrn. :
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Protectweness — Rebound/FIeet
Turnover

Questions:
« How does approval of CA's waiver affect

federal rule and its fleet turnover and -
rebound affect estlmates’? |

« Waiver Criteria at lssue

— Can EPA make a finding that CARB’s .
protectiveness determmat;_on;.{wa_s arbitrary
and capricious based on the divergent
viewpoints regarding the levels of fleet
turnover and rebound affects? -
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Protectiveness — Rebound/Fleet

Turnover

Rebound

CARB estimates a 3%. rebound effect in 2020, based on CA-specific
data/conditions.

One of the more comprehenswe literature surveys by Greening,
Greene, and Difiglio (2000) estlma:[ed a direct rebound effect in the 10-
30% range.

More recent work on the rebound effect suggssts that the rebound
effect is decreasing over time a8 income increases. Small and Van
Dender’s research found a long term national rebound effect of 22%
from 1966-2001. However, the nationwide rebound effect was
significantly smaller, 11%, from 1997 — 2001 Additional working paper -
Small estimated the 2000-2004 rebourid effect of about 6%.

NERA developed its own study and calculated 17% with a 1983-2003
timeframe and re-estimated the Small and VanDendep study and found
13%. Both NERA studies are-for California. ¢
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Protectiveness — Rebound/Fleet
- Turnover

Summar; of Record:

— Fleet Turnover

— CARB analysns shows little/no impact of fleet turnover, modeling
finds initially “accelerated/then delayed” fleet turnover. CARB
estimates even in out years (20 '0) an increase of 2.5 tons/day of
criteria air pollutants .

— CARB analysis demonstrate‘s that rebound and fleet turnover are
not significant enough to be. effbet by upstream emission
reductions/benefits

— CA maintains NERA/Sierra Study overstates fleet turnaver
effects based on too high vehicle costs and commlngllng of
GHG/ZEV estimates; also NERA/Sierra den t accurately account
for “fuel economy benefits” of new vehicles — Dr. Small study

‘indicates that fuel economy improvements are * synchromzed”
with higher priced new vehicles and consumers will value new
vehicles more than NERA/Sierra project. 4
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Protectiveness ~ Rebound/Fleet
~ Turnover

— Unpublished working paper-by Small estimates the 2000-2004 rebound effect of about 6%
— NHTSA used a nationwide reboind effect of 20% in setting 2006 light-duty CAFE standards
— Recent trend appears to support a Qeclining rebound rate

« ' Relationship to Federal Rule:.

— NHTSA and EPA have agr’eed'.,toypropose an estimate of 15% for rebound effect and also .
plan to take comment on a range of effects including 5%.

- Consequences for Waiver Decision Options:

— Highly vulnerable to deny waiver based on 2 |evel of analysis (15t level is numerical ,
comparison of EPA and CA standards), reasonableness of CARB's projections, and ability of
CARBI to make an “in the aggregate” policy choice of addressing GHGs rather than criteria
air pollutants. 4 .

» Key Practical Considerations:

— There is awide range of plausible estimates of the rebound effect, particularl?/ on the low
side of the range. CARB estimate is within this plausible range, particularly it the rebound
effect is linked to income. o

— CARB's upstream/net benefits are reasonable/conservative and NERA/Sierra estimates do

- not clearly demonstrate arbitrariness of CARB's calculatians™ -~ - ’

— NERA/Sierra Study is_undermined by high vehicle costs (not credible 'bas_ed on CARB data -

; ‘and Vermont court findings) and commingling of ZEV and GHG programs. '
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Relevance of EPCA to this Waiver
_and related issues

EPA requested comment on whether the EPCA fuel economy provisions are relevant
to our consideration 6f the GHG waiver, and heard from both waiver proponents and
opponents on the issue.

L]

L]

Proponents

— EPA must look at the CARB request sotely within the criteria of the CAA, EPA’s long-
standing waiver practice and court decisions support limited review
MEMA | (DC Circuit, 1979) - "It is generally considered that the constitutionality of Congressional
enactments is beyond the jurisdiction of administrative agencnes " “The waiver proceeding produces a
forum ill-suited to the resolution of constitutiona claims.” .
— Point to Mass v. EPA as authority for EPA to act under the CAA to reduce GHGs without
taking ac\iNay from the authority of NHTSA? and consequently to permit CA to enact its GHG
standards

— When EPA issues a waiver, the CA standards are deemed tobe Federal standards” under
: tt}eE(FJ)éA and not within the set of state standards subje,ct to express or implied-preemption
o} A.

— Disagree with industry comments that Vermont decision requires EPA to consider EPCA
criteria. The court’s statement that the technological and econgmic.factors that EPA
considers under the waiver are analogous to the factors that NHTSA considers under EPCA
-still only requires EPA to act under the terms of section 209(b) all interested parties have
had previous and full opportunity to comment during EPA’'s comment penod
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Relevance of EPCA to this Walver

and related issues

. Opponents

— During waiver comment period, pomted to NHTSA's
LDT CAFE rule - - April, 2006 — NHTSA’s analysis
reconciles CAA waiver authority with specific
prohibition-against state fuel economy stds.
Approprlate for NHTSA to state this since CA insists
EPA can’t look outside 209(b) criteria — unless EPA
changes historic (MEMA) approach then precluded
from considering EPCA preemption

— Recently, Industry commented that the Vermont
decision held that EPA has authority te deny a waiver
based on factors Congress express .Iy or-impliedly
‘intended EPA to consider including “economic
‘practicability, ” a factor relevant under. EPCA.

N
)
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After Waiver Decision — Genefal
~ Information

. "'fAny law suit will be heard in the Court of
Appeals for the D.C. Circuit

- — Law suits in D.C: Circuit usually take between one-
two years from petltlon to decision

— This case might be expedited

. Slgnlflcant chance of petition for certiorari,
particularly if EPA wins, andreasonable chance
that Supreme Court would take case, given its
importance and recent S. Ct. practice

« Adverse decision only |requ1res us to revisit our

f
:

~ decision based on court’s opinion — court is very -

.....

unllkely to order us to c;rant or deny.”

£,
N
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If We Grant..

"~
BN

; leely SUIt by Manufacturers

— Somewhat less likely lf we grant partially
EPA is almost certain to win such a suit .

- Grant will likely allow CA standards to go into effect, at

least unless and until' a Court determines that EPCA
preempts CA standards -

— Grant should not have an eﬁect on. EPCA preemption

« EPA will state that waiver dPCISlon made based onIy on CAA
authority

Grant would be generally consistent W|th federal GHG
i — Might make it somewhat more dn‘ﬁcult to. promulgate standards

that are not within reasonable range of stringency, but that does “

ot appear to be a major issue given rule analyses to date
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It We Deny...

-~

EPA likely to lose suit -

— Less Likely to Lose if Denlal Based on Leadtime Concerns for later
years

Court would require us to reV|S|t our waiver decision, which would
entail starting waiver process almost from the beglnnlng

A decision to deny may have some consequences for justifying
federal GHG rule

— Ex 1: denial based on lack of “c & e circumstances” would likely require
downplaying benefits of GHG rule- we would need to say that expected
~ reduction in ozone precursors and temperatures doesn’t appreCIany
help CA problems, including ozone

— Ex 2: denial based on “safety” issue would leave federal rule vulnerable
to similar safety concerns, especially given Iack of support inthe
technical record
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