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(E) The adverse impact of California's GHG regulations on ozone precursor emissions

through fleet turnover or rebound effects is significant and would lead to a

regulatory scenario that is, in the aggregate, less protective of public health and
welfare than the federal standards.

(1

California's GHG emission standards will result in decreased air quality overall
due to the rebound and fleet turnover effects. The combined cost effects of the ZEV
quotas and the GHG emission standards lead to a highly significant fleet-turnover
effect. This effect is not only well documented as a scientific and economic matter in \

existence of this effect. California's GHG standards also induce a sizable "rebound

air pollution policy and economic analysis circles, but California has conceded the \

effect" by reducing the cost of driving. Basic economics predict that consumers will
drive more as a result of government-mandated fuel economy standards that improve
the fuel economy of the fleet of vehicles than the market would otherwise produce.
Commenters provide additional discussion on this issue, citing the Sierra Report and '
noting that NHTSA has acknowledged this effect as well (see RIA at VIII-46 to VIII-
54, March 2006). The Sierra report provides data demonstrating that CARB's LEV 11
program (including ZEV mandate and GHG standards) is less protective in the
aggregate than EPA's Tier 2 program. The Sierra Study meets EPA's call in its ZEV
waiver decision for a direct comparison of the federal motor vehicle emissions
standards program and the comparable California program (embracing both the ZEV
mandate and the GHG standards). This report also shows how long the disbenefits
associated with the fléet turnover and rebound effects are predicted to last (beyond
2023 in most cases), and suggests (based on trend line analysis) when the comparative
stringency of the California conventional pollutant standards and ZEV mandate
standards will appear to exceed the combined effects of fleet turnover and driving
rebound. This information shows that there will be a "long-term deficit" of many
years of greater emissions caused by the California program as compared to if the
federal program were operative in that State.

Letters:

Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 8-10.
Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-0421-11) p. 60-61.
General Motors Corporation (EPA-HQ-OAR-2006-0173-1595) p. 4-5.

National Automobile Dealers Association (EPA-HQ-OAR-2006-0173-1671) p. 3.

)

CARB Executive Order G-05-061 makes the implausible claim that no
appreciable fleet turnover effect will be felt at all. Cost increases of the magnitude
cited by CARB in its waiver request (i.e., increases exceeding $1,000 in the mid-term
of the GHG program) can be expected to delay new motor vehicle purchases by
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consumers in California or any properly functioning market. CARB suggests that its
CARBITS model and a California Association of Governments econometric model
demonstrate that the fleet-turnover and rebound effects are small, but CARB did not
study CO effects or effects on air toxics. The Sierra report evaluates such effects and
also finds them to lead to significant additional contributions to pollution caused by
the California program as compared to the federal Tier 2 program. The report also
finds the reduced protectiveness of the California program as compared to the federal
program to be long-lived.

Letters:
Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 10-11.

3) Through the use of the Fleet Population Model (a combination of the results from
the New Vehicle Market Model (NVMM) and the Scrappage Model), the Sierra
Report finds that the California Program (i.e., exhaust, evaporative, ZEV, and GHG
standards) has the effect of changing the age distributions of the vehicle fleet. In
2020, sales of new vehicles in the regulated fleet are significantly lower than baseline
sales in California as a whole as well as within the South Coast Air basin as a result
of the California Program. The number of older vehicles is higher than the baseline
because consumers retain their existing vehicles longer, rather than replacing them
with more expensive newer vehicles. The Sierra Report provides significant
additional discussion on this issue, including information on the models used
(Appendices B and C), detailed emission results (Appendices E and F), and graphs to
illustrate this trend.

Letters:
Sierra Research, NERA Economic Consulting, and Air Improvement Resource, Inc. (for

Alliance of Automobile Manufacturers) (EPA-HQ-OAR-2006-0173-1447) p. 16-25,
38-57, 65-103. :

(4)  Increasing the fuel economy of a vehicle can lower the vehicle's emission rates but
also lowers the cost per mile of driving, leading drivers to travel more miles, thus
increasing VMT, which is known as the "rebound effect." The Sierra Report
concludes that by 2023, motorists are projected to drive approximately 14 million
additional miles per day due to the California Program. This increase in VMT
partially offsets any emission decreases due to improved fuel economy. The Sierra
Report includes significant additional discussion on this issue, including a graphical
illustration of the change in VMT between 2009 and 2023 and a description of the
VMT model (Appendix D).

Letters:
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Sierra Research, NERA Economic Consulting, and Air Improvement Resource, Inc. (for
Alliance of Automobile Manufacturers) (EPA-HQ-OAR-2006-0173-1447) p. 20-21,
25-26. :

(F) EPA cannot rely on the June 2007 Alliance/NERA/Sierra Report in réviewing
California's protectiveness determination since it was not submitted during the
California rulemaking and since there are numerous problems with respect to
missing data and erroneous assumptions.

1) Section 209(b)(1)(A) speaks in the past tense, to the "determination" made by the
State and transmitted to EPA. EPA reviews the claimed arbitrariness and
capriciousness of California's determination when it was made (in this case, it was
submitted to EPA with the waiver request on December 21, 2005). The thrust of the
Alliance's May 30 hearing testimony was the erroneous claim that California had not
made a protectiveness determination at all. Therefore, a study such as the June 15,
2007 NERA/Sierra study is irrelevant and not cognizable by EPA in reviewing
protectiveness here. During the two California public comment periods in 2004
opponents failed to make the contention they now make three years later - that for
every amendment to California's passenger vehicle program, CARB must perform a
comprehensive reanalysis of protectiveness vis & vis the federal program. The
opponents cannot have it both ways - i.e., argue that CARB did not make a
comprehensive protectiveness determination (and thus, EPA should remand the
matter to CARB to do so), and also assert that an industry analysis released for the
first time at the close of the waiver.comment period justifies denying the waiver.
Because EPA's protectiveness role here is essentially that of a court reviewing agency
rulemaking action, the statutory question of whether the Board's considered
determination was "arbitrary and capricious" simply cannot be determined by post-
rulemaking documentation. CARB provides additional discussion on this issue citing
to various portions of the Sierra Report, Alliance comment letters, previous submittals
by CARB, and case law to support its position on this issue.

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 4-6.

(2)  Unknown but presumably critical inputs to the NERA/Sierra 2007 analysis are
missing, and their omission renders any independent analysis impossible and further
precludes EPA's reliance on the analysis. First, it is impossible to determine from
either the main or backup materials what the opponents' assumed total cost increase
per vehicle is for each model year, and what portion of that increase they attribute to
the ZEV regulations versus the GHG regulations. The opponents have provided only
bald statements that their analysis depends on the technology choices, costs, and

-73-

VYNIO4dNS OL E[SNOJSE{}[.NI SASOdUNd LHOISAAAQ HO4 SSHUONOD OL A'INQO UAZIHOHLNY ,ZE[HIiSOrIDSIG
ADNAOV NOLLDALOYJ TVINTWNOYIANT *S'N THL 40 INTWNDO JALLVIIAITA TYNAILLNT



INTERNAL DELIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
DISCTLOSURE, ATITTHORIZED ON1.Y TO CONGRFESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA

-v L_

1505 oy} Sur[relop UOISSNASIP [euOnIppe JuedyIudis sopiaold GYVD *Aisnoraaid
pazATeue gV, 9SOy} 0} Jefuns axe podsy vuSIS £00T Ay Ul suonoafold 1500
AH7Z [euonEpunoj 3y} oours ‘sreak [opowt 1918 pue 710z 01 A[dde osfe jou pinom 1eys
SosAJeue punoqal pue I9A0UIN) 193] AH7Z Joud Jo anbyiio 1y} Ut SUTYIOU ST AI3Y) Jerf)
sajou pue ‘predar STy} ur sask[eue snoiad1d JO MIIASI S, YV JUSWNOOP I8y} SIS
[e10A0s (Jusuryoeye ue se sapiaoid pue) saj v ‘Woddns uf 1102 Ieak [opouwr
y3noxy 1se9] 18 “pojoafor Aprorjdu suondumsse AHZ syusuoddo pue pauruLisiep
u93q Apeaife sey suonen3ar A7 S, YV JO SSoU[qeuoseal Sy, "djqerjarun
SISA[eU® paUIqUIOD MU ST} WOIJ SUOISH{OUOD AU 10pudl ‘saskfeue DHO pue AHZ
1Y) yyoq Sundifiye smefy [es130j0poyiow pue ‘sisAfeue AH7 Je[iuls Sswauoddo ay) Jo
Ma1Aa1 1011d ‘O[qRUIULISIOP A1oM nod,e}i eLIDIS £00Z oy wl sindur jsoo sy Jjruaayg  (§)

‘6 "d (109€-€L10-9002-4VO-OH-VdH) (VD) pieoq sa0IN0say Iy eILIONE))
‘SION9]

‘soorpuadde s31 pue podas

oIeasay BUSIS Y Jo suoniod d11dads Funio ‘ansst ST} UO UOISSNOSIpP [euonIppe

sop1aoid VD "BIUIOJI[E)) J0J SBULISRIO [9POW oY) AJIPOW [[LM SIaYewojne

0] o1y Jo Aue moy Jo suondumsse 1oy [[e 18 AJ10ads jou op sjusuoddo sy ‘paspu]

‘sajepuew £10j8[N301 pue $3130jOUYDI) ISAY) SSUIQUIOD Jey) 193] € JO uonoafoxd

syusuoddo oy ur paAosal jou are suondwinsse A1030IpEIUOD ISAY ], ‘Prepuels

OHD Y} 19pun pajepuell SA[OIYEA pue sa[30[ouyds) Jo Sunasreus sy o) yoeoxdde

apimuoneu e 309foxd L3y ‘puey 1OUJ0 dY} UQ 'SIOWIA AHZ 118y} JO AI9A0291 1509

pue Suronid oy} 103 1dIEUI BILIOJI[R) SY) UO A[JOLIS A1 [[IM SIewomne Syj 10adxo

sjuauoddo ayy ‘orepust A7 Y1 10pu[] Hoddr Yoreasay BuLIG oY) ul ajqesoydiooput
s1 suone[nda1 oy} 1opun pajoafod 19375 oYy Jo Surond pue vonisodwos oYy, ()

8 *d (109€-€L10-9002-4VO-OH-V dd) (@Y VD) PIeOH $0MOSSY 11y EILIOJI[ED
g SIaN9]

‘[opow SUOISSTUS 113y} 10 syndur oy ssuduiod ‘wIny ur ‘Yorym

‘§09]J0 PUNOQaI PUE ISAOWIN} JO3[} PAUIQUIOS pareradBexa 1oy sonpoid Ajarewnin
1y TIANA pue ‘uonendod 100 ‘o8edderos ‘joxrewt S[OTYOA MAU 509 FurisourSud
- spopow syusuoddo oy} JO [[e SOALIP Win} U UOHEULIOFUI S0 SUISSIW SIYT, ‘Aand
u23q 9ARY ‘Y 95po[MOUY INO 0} 10U ‘SIAUIUIOD J9YI0 10U YV IOYIISU Yorym
0}, SIomjoRJnUEBW OJNE [enpiAlpur £4q paiddns UOTYRULIOFUT 1S0O [EHUSPLUOD,, WIOL
U)X UMOUNUN UE 0) PIALISP aIe 10day] BLISIS SY) Ul §1S00 AHZ oY) ‘PU0ISG 1509
POUIqUIOD 1By} Ul SIS0 A7 SNSIOA §1500 OHD JO 1YSIoM dAne[a1 91} 10 ‘DHD snjd
AHZ JO $1505 douerjduroo pauIquiod oy} ‘sisod sa13ojouyss) DHO Sauoddo ‘s)s00
AHZ 1enpiatpur sjuouoddo sutuwrexs jouued V4o SNUJ "SO2INOS [BIOAdS WOIJ POALISP
31oM §1509 A7 18y pue 11odar p((T SBULIS Ul pa[reldp A[psuodind ssoUSANOJId

INTERNAL DFLIBERATIVE DOCUMENT OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPOSES IN RESPONSE TO SUBPOENA



VNAOJANS OL ASNOJSTY NI SHSOJHNd LHOISYIAQ YOd SSTUDNO)D OL AINO QIZINOHLAY TANSOTOSIA
ADNIOV NOLLDALOUJ TVINTWNOUIANT ‘S’ ] AHL 40 INTANIOQ FALLVIIEY TA( TYNIILN]

assumptions used by Sicrra Research in previous analyses and CARB's response to
those analyses and the associated assumptions regarding costs. CARB observes that
the 2007 Sierra Research analysis appears to continue ignoring significant quantities
of banked ZEV credits that will allow at least some manufacturers to postpone
building any new pure ZEV vehicles until MY 2010 or beyond, reducing the
incremental cost of the ZEV program in its early years and that these vastly different
cost assumptions are similar to those previously reviewed and likely skew the 2007 .
results, particularly in the later years. CARB concludes that the opponents have
apparently carried over their prior highly inflated ZEV and GHG cost inputs and that

the models used do not appear to have changed substantially from those CARB fully
critiqued in 2001.

Letters: : C
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 9.

(5)  There are a number of erroneous fundamental analytiéal assumptions associated
with the engineering cost model upon which the 2007 Sierra Report relies. More
specifically, this cost model relies on the opponents' 2004 reports that contain stale
and inaccurate inputs and inflated costs. First, it was assumed that without the
regulations automakers would continue making basically the same vehicles in 2009
through 2023 that they made in 2003. However, this is contradicted by subsequent
announcements from GM, Ford, and Chtysler indicating a shift in the marketplace
and the automakers' accelerating divergence from the baseline prediction. Second, it
was assumed that there would be no relevant technological advancements before
2023. Third, it was assumed that the baseline fleet would achieve no better GHG
emissions than what would otherwise be required under existing CAFE standards,
which were used as the baseline for calculating the added cost of compliance with the
GHG standard. Thus, the improvements that will occur in the baseline fleets are
understated as the CAFE standards become more stringent and as automakers over
comply with CAFE standards in response to consumer demand. Fourth, while
CARB's analysis made no explicit nationwide versus two-car compliance strategy
assumption, the opponents' analysis here appears to use the nationwide compliance
scenario that they later rejected. Opponents rely on the automobile fleet that Mr.
Austin hypothesized in his 2004 report (NERA/Sierra 2007 at p. 10). In that report,
Mr. Austin assumed the same technologies and vehicles would be "rolled out by
manufacturers on a national basis" but later testified that the automakers would use a
California-specific fleet. In other words, the opponents rely on a scenario in the 2007
Sierra Report that they have since rejected as unrealistic. Finally, Mr. Austin
admitted in the litigation reports he prepared in 2006 that many of his earlier
assumptions were wrong and acknowledged having overstated the cost of fuel
reduction technologies as a function of increased vehicle weight. As a result of highly
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inflated compliance costs and overly pessimistic greenhouse gas emission reduction
estimates, Mr. Austin determined - and NERA/Sierra 2007 presumably assumes - that
some manufacturers would need to pull entire product lines from their California sales
to achieve compliance, which simply makes no economic sense. CARB provides
significant additional discussion on this issue, citing specific portions of the 2007
Sierra Report, previous testimony by Mr. Austin and others, and other reports and
documentation in support of its position that the opponents have failed to adequately
support their engineering cost model.

Letters:
California Air Resources Board (CARB) (EPA-HQ- OAR—2006 0173-3601)p. 11-14.

(6)  The New Vehicle Market Model used in the Sierra Report by Dr. Harrison to help
measure the fleet-turnover effect of higher priced new vehicles is intended to predict
the difference in the mix of vehicles that will be available and acquired by consumers_
with and without the regulations for model years 2009 through 2023. This model
uses the erroneous price increases generated by the "Engineering Cost Model" to
project future new car availability and prices under the regulation and uses a projected
baseline that essentially assumes a continuation of the "new vehicle sales, price, and
characteristics information for the years 2001 through 2005." (Sierra Report, p. 18).
This period was unprofitable for GM, DaimlerChrysler, and Ford, collectively. The
baseline was not adjusted despite the fact that automakers acknowledged the need for
substantial modifications to the size, composition, and fuel economy of their fleets in
order to survive. It appears that none of the new models that automakers intend to
introduce were included, further biasing the projections. In addition, the baseline was
not adjusted to account for the shift in consumer demand that has occurred since 2001
through 2005. Increased consumer demand for vehicles that consume less gasoline,
both to reduce global warming and to reduce operational costs, has been well-
documented. CARB provides additional discussion, referencing numerous documents
and testimony in support of its comments on this issue.

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 14.

@) The design of the New Vehicle Market Model used in the Sierra Report analysis
biases the projected criteria pollutant effects. This model only permits estimations of
the effect of fuel efficiency on new vehicle purchases indirectly and in a manner that
likely underestimates its effect. Dr. Harrison assigned dummy variables across )
models of a given year that will not capture differences in fuel economy, only small
changes since this varies slightly over time. If there is a larger change over time, the
effect will go undetected or be underestimated, since fuel economy improvements are
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California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 15-16.

(10)  The "Fleet Population Model" is described in the Sierra Report (p. 20) as "an
important component for estimating the overall effects of the regulations on motor
vehicle emissions." However, there is no explanation of the assumptions, tools, or
methodology employed in this model. It is a black box. Moreover, it incorporates
the false assumptions and distorted results of the three models on which it is based.*

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 16.

(11). The opponents' rebound model does not account for the effect increased purchase
price has on automotive travel, even though this factor is accounted for in the
purchase decision assumption. This inconsistent treatment conflicts with the
assumption of an economically rational buyer. If the higher purchase price delays the
purchase of a fuel efficient vehicle, then that same increased price must reduce the '
income available for travel once the purchase is made. The reduced funds for
purchasing fuel in projecting the effects of improved fuel efficiency on driving
behavior should have been accounted for. In addition, the increase in projected fuel
prices that has occurred since Sierra's 2004 analysis should be accounted for. The
opponents' back-up documents reflect projected gasoline prices of only $1.56 per
gallon between 2004 and 2020. This results in a further overestimation of the
rebound effect.

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 16-17.

(12)  The models used in the Sierra Report to project’the emissions of criteria pollutants
incorporate all of the errors from the prior modeling and similarly lack the detail
necessary to evaluate Sierra Research's methodology and additional assumptions.
The authors have relied on unidentified off-model adjustments. They appear to have
inflated VMT for older vehicles but the data needed to assess their assumptions and
methodology appear to be missing. Their MOBILE modeling produces emissions

" over two times that of EMFAC but there is no explanation for this implausible result.
Unlike the opponents' analyses, CARB's reasonable and well-supported feasibility
and cost analysis provides the foundation for its modest fleet turnover and rebound
projections that are more than offset by upstream emission reductions, thus showing
a reduction in criteria pollutant emissions.

Letters: :
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 17.
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usually spread across multiple models. Thus, the model design effectively
predetermines that the coefficient for fuel efficiency will be slight and statistically
insignificant (see July 2006 Supplementary Report of Dr. Kenneth A. Small, a long-
time expert in transportation studies, June 14, 2007 ARB comment Item 33, pp. 12-
13).

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 15.

(8) The "nested logit" model, which Dr. Harrison uses to establish consumer demand (see
Sierra Report, p. 40-47), is illogical and unsuited to this situation. It comprises a
three-tiered decision tree, beginning with a buy/no-buy decision, followed by a
"vehicle-type" decision, and concluding with a "vehicle attribute” decision. Each tier
was arbitrarily assigned a "suitability" parameter in multiples of three, i.e., a value of
0.9 for buy/no-buy, 0.6 for the vehicle type, and 0.3 for discrete vehicle models.
Under this structure, a person considering a small or mid-size SUV that sells for
around $25,000, will elect to buy a luxury SUV at $40,000 or more before -
considering a sedan with lower greenhouse gas emissions in the same price range as
the small or mid-sized SUV. This structural assumption not only biases the results
but contradicts an implicit tenet of Dr. Harrison's projections, i.e., that increased
purchase prices restrict purchase decisions.

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 15.

(9)  Errors in the Sierra Report analysis are further compounded with the scrappage
model (Sierra Report, p. 18). This scrappage model is described as a "detailed
empirical model of the effect of changes in new vehicle prices on existing vehicle
scrappage rates." A particularly large error is introduced by omitting to model the
economic value of vehicles with improved efficiency and lower GHG emissions. In
addition, there is no premium assigned to the resale value of vehicles with lower
GHG emissions. CARB provides additional discussion on this issue, including a
rough computation to show that correction of these errors would eliminate any
statistically significant effect of increased new vehicle prices on scrappage rates.
CARB adds that the increased price of fuel reinforces the reasonableness of the
analysis of operational cost savings and payback that CARB made in its rulemaking
that the opponents' scrappage analysis conveniently omits this critical factor, and that
increased operational savings from new vehicles should actually increase scrappage
rates.

Letters:
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1. Ozone

California's ozone precursor standards are nearly twice as stringent as the federal
standards from now through 2019 (CARB cites the 2006 National Academy of
Science (NAS) report - Figure 6-1 and.pp. 177-184, and the text at 68 FR 19811
(April 22, 2003), both of which are provided as Enclosures 26-28 to this CARB
letter.) The Alliance argument that California cannot show its program as a whole to
be as protective as federal standards is incorrect. California's standards also reduce
emissions through zero evaporative emissions requirements on the substantial number
of partial zero-emission vehicles (PZEVs) that will be introduced to meet California's
ZEV requirements. CARB notes that this same rationale was used by EPA when
California's protectiveness finding was upheld in the recent approval of California's
zero-emission vehicle waiver request (see Enclosures 29-30). CARB adds that
numerous states opt into the California standards for the simple reason that they are
more protective in the aggregate.

Letters:

California Air Resources Board (CARB) (EPA HQ OAR-2006-0173- 1686) p. 2-3.
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-0422-6) p. 49, 63.
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-0421-5) p. 25-26.

2) The fact that California has experienced significant reductions in most pollutants
since 1977 should not preclude the continuation and/or expansion of the California
mobile source program, particularly since it has been largely responsible for much of
those reductions. There is nothing in the administrative record to suggest that
California's progress in this regard could be sustained, or maintained, in the absence
of continued aggressive regulation by California of motor vehicle emissions. Portions
of California still face significant challenges in reducing air pollution and achieving
attainment of the public health standards. In addition, while concentrations of
pollutants are declining, the science respecting adverse environmental impacts has
advanced to the point where greater emissions reductions are now known to be
necessary (e.g., adoption of a more stringent NAAQS for PM2.5).

Letters:
National Association of Clean Air Agen01es (EPA-HQ-OAR-2006-0173-1604) p. 7.
National Association of Clean Air Agencies (EPA-HQ-OAR-2006-0173-0422-18) p.180.

-79-

YNAOJANS 01 ASNOISTY NI SASOIMNd JHOISHIAQ Y04 SSTYONOD OL A'INO TIZIHOHLNY THNSOTISIA
ADNADY NOLLDALOUJ TVINTWNOYIANT *S*N THL 40 INTWNDOA FALLVIAAITI( TYNYILNI



YNAOJANS OL ASNOJISTY NI SISONING LHOISYIAQ YOI SSTIONOD OL A'INO QIZIYOHLNY HH[ISO"I:)SIG
ADNAOV NOILDALOYJ TVINTWNOWIANY ‘S’ THL 40 INTWNDO( JALLVYILI T TYNIILN] _

Segway from protectiveness to C and E

Just as California has not demonstrated that its consideration of the relative
"protectiveness" of the California and federal programs was well-informed, it cannot
demonstrate that there is a "need" for state standards that are less protective than the
federal standards. Standards that do not address the environmental conditions of
concern are by definition not "needed" to address those conditions. Accordingly,

CAA preemption under section 209(a) must also be enforced under section
209(b)(1)(B). [See related discussion under Issue 2.2].

2. Compelling and Extraordinary Conditions

Under section 209(b)(1)(B) of the Act, I cannot grant a Waiver if I find that California
does not need such State standards to meet compelling and ‘extraordinary conditions. Under this
criterion, EPA has stated in previous waiver decisions that “its inquiry is restricted to whether
California needs its own motor vehicle pollution program to meet compelling and extraordinary
conditions, and not whether any given standards are necessary to meet such conditions.”[ZEV
waiver as well] 40 As to the “need” for the particular standards that are the subject of the waiver
request, EPA has historically stated that California is entrusted with the power to select “the best
means to protect the health of its citizens and the public welfare.41

" In its waiver request CARB restates its need for its own engine and vehicles programs to

meet serious air pollution problems. It notes that the relevant inquiry is whether California needs

40 See, e.g., 49 Fed. Reg. 18,887, 18,889-90 (May 3, 1984).
41 H.R. Rep. No. 95-294, 95th Cong., 1* Sess., 301-02 (1977) (citing with approval in MEMA [,
627 F.2d at 1110).
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its own emission control program as opposed to the need for any given standard as necessary to
meet compelling and extraordinary conditions.  CARB has repeatedly demonstrated the existence
of compelling and extraordinary conditions in California. In its Waiver Request letter, CARB

stated:

California, the South Coast and San Joaquin Air basins in
particular, continues to experience some of the worst air quality in \
the nation. California’s ongoing need for dramatic emission
reductions generally and from passenger vehicles specifically is
abundantly clear from its recent adoption of state implementation
plans i the South Coast and other California air basins. The
unique geographical and climatic conditions, and the tremendous
growth in the vehicle population and use which moved Congress to
authorize California to establish separate vehicle standards in 1967,
still exist today.42

[insert more from waiver request]

Commenters, including the Alliance, suggest that if EPA finds California fails to meet
any of the three requirements under section 209(b)(1)(B) then EPA must deny a waiver to
California.[footnote the MEMA discussion - " See also MEMA, 627 F.2d at 1121 (explaining
that if the "Administrator makes any one of the [three statutory] findings with respect to a waiver
request involving California 'standards' he must deny the request").] Therefore, if Califomié's
‘waiver request faifs to meet any of the thrée requiremeﬁts under this provision: a demonstration
of "need"; a demonstration that the GHG standards would "meet" extraordinary and compelling
circumstances; and the- existence of conditions that are "extraordinary and compelling" then the

section 209(b)(1)(B) is not satisfied.

42 Waiver Request Letter, p.27.
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Letters:

Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 12-26.
Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-0421-11,12) p.59-70.
Utility Air Regulatory Group (UARG) (EPA-HQ-OAR-2006-0173-1497) p. 2-5.

Need —
California has not provided any documentation that motor vehicle carbon dioxide standards in
the state of Califofnia are necessary to stem global warming. The California documentation
merely points out that transportation sector emissions are substantial in the state as a share of the
state's GHG inventory and that global warming is a problem. Both of these points are
noteworthy, but hardly justification thgt "Califo;n‘i‘a needs_such standards." In_ Qrdgr for the .
waiver to be granted, EPA must determine that CO, emission standards are the only policy option
available to California to meet compelling and extraordinary conditions. This is clearly not the
case as California has in its policy toolbox a plethora of other options iﬁcluding countless fiscal
policy, transportation management, and urban planning measures among other alternatives to
address carbon ‘emissioné from the transportation sector. Despite the availability of these other
options, California has arbitrarily and capriciously jumped to the one option that is statutorily
preempted. There are countless studies that conclude that fiscal policy options and transpoﬂatibn
management options are less expensive and more effective than command and control options
such as tailpipe standards to address transportation sector fossil fuel energy use. Since California
has provided no justification, nor can it make any legitimate argument, that automobile CO,

emission standards are the only option available to the state to meet a compelling and
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extraordinary condition, EPA has no choice but to deny the waiver.
Letters:
Environmental Consultants of Michigan (EPA-HQ-OAR-2006-0173-0012) p. 3-4.

[more from autos, then responses from proponents]

Meet -

Under the 209(b)(1)(B) requirement that the standards be needed to "meet" compelling and
extraordinary conditions, EPA must determine whether the standards will address and correct the
conditions that California claims to exist. CARB's rulemaking documents did not identify any
potential beneﬁqial effepts of these rules in ponnection with climate change. California's GHG
regulations will not be "needed"” to "meet" a particular condition since there is no analysis
suggesting that the rules will have any discernible impact on that condition and will not achieve
any perceptible improvement in environmental conditions inside California. Commenters
provide sigrﬁﬁcant additional discussion in support of their position on this issue. The Alliance
and others include specific references to testimony at the May 22 and May 30 public hearings,
the Green Mountain (Vermont) trial, and the Sierra Research Report and conclude that a
regulation that accomplishes only "minimal directional improvement" toward a global issue, by
California's own admission, does not rise to the level of a regulation that is necessary to meet

compelling and extraordinary circumstances in California.

Letters: ‘ :
Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 18-19.
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Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173 -0421-12) p. 61-70.
General Motors Corporation (EPA-HQ-OAR-2006-0173-1595) p. 8.
Utility Air Regulatory Group (UARG) (EPA-HQ-OAR-2006-0173-1497) p. 2-5.

Extraordinary —

Global warming is not a compelling and extraordinary condition specific to California. The
"extraordinary" aspect of Section 209(b)(1)(B) embodies a concept of uniqueness and to date,
EPA has granted waivers for California to address the issue of localized urban air pollution
causcd by criteria and other health-related pollutants. In its interpretation of the term
"compelling and extraordinary conditions" CARB describes a ngmber of potential impacts to |
tourism, public health, water resources, agricultur'e, ecology, wildfires, droughts, heat waves,
flooding, and other adverse effects, many of which could also be claimed by other States as
resulting from climate change. CARB has not demonstrated that the negative impacts it would
face from globaluclimate change are "extraordinary" as compared to other States in the nation.
Even though Ca}lifomia can claim that it is more susceptible to some kinds of risks because it is a
coastal state that does not differentiate California from other coastal states, of which there are.
many. Given the creation of field preemption in section 209(b) and the logic of the federalist
system, the degree of peculiarity required to treat one State differently than all others for
preemption purposes must be significant. The level of significance implied by the structure of

the Act, as set against constitutional principles, requires that California face truly unique

circumstances. The Alliance outlines four indicators that point to a different congressional intent (
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than California urges on EPA, including: 1) Section 209(b) confers a potential exemption from
state-wide preemption only upon California; 2) legislative history indicates that the term
"extraordinary conditions" refers to California's motor vehicle pollution problem and unique
geography and topography, not global effects; 3) California falsely assumes that a previous
determination of "compelling and extraordinary conditions" in California justifies a waiver in all
cases; and 4) California has not satisfied the requirement under Section 209(b)(1)(B) by pointing
to an effect that is not widely shared énd sufficiently unique with respect to the nature or degree
of the effect to be experienced. Both the Alliance and AIAM provide significant additjonal
discussion in support of their position on this issue citing to case law, legislative history, and
specific sections of the CAA.

Letters: ‘

Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 20-26.

Association of International Automobile Manufacturers (EPA-HQ-OAR-2006-0173-
1455) p. 5-8.

General Motors Corporation (EPA-HQ-OAR-2006-0173-1595) p. 6-7.
National Automobile Dealers Association (EPA-HQ-OAR-2006-0173-1 671) p. 3-4.

EPA has long held that the test under Section 209(b)(1)}(B) is whether California continues to
have a compelling need for its overall motor vehicle pollution control program, not individual

pieces of it. In addition, "compelling and extraordinary conditions" are general terms that give

California authority to address newly recognized threats to public health and welfare. EPA has .

also rejected the argument that the pollution problems have to be unique to California in order to
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case law in support of its position.

Letters:

California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-3601) p. 19-22.
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-0421-5) p. 30.
Natural Resources Defense Council (NRDC) (EPA-HQ-OAR-2006-0173-1672) p. 1-2, 6.

EPA should not reconsider its traditional deference to California on the issue of
extraordinary and compelling conditions. In response to the assertion by the Alliance that
California has no particular expertise in the field of climate change regulation, CARB asserts that
California is at the forefront of combating emissions and cites (and provides as attaf:hments 73-
75 to its letter), the' report "Our Changing Climate," the "Climate Action Team Report" and
numerous other reports that demonstrate the leadership role that California has taken on globai
warming issues generally, and on vehicular GHG emissions in particular. No other state has ﬁ
committed the administrativc, scientific, legal, and other resources, and has the public policy
focus to global warming issues as California. Even though the impact of GHG emissions to
ozone conditions alone are sufficient to justify California's GHG emission standards, EPA should

defer to California on this issue if the Agency should further analyze extraordinary and

compelling conditions.

Letters:
California Air Resources Board (CARB) (EPA-HQ-OAR-2006-0173-1686) p. 12-13.
National Association of Clean Air Agencies (EPA-HQ-OAR-2006-0173-1604) p. 6.
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own motor vehicle pollution control program has been readily dismissed. In action on
California's preemption waiver request for its LEV II program, for example, EPA stated "CARB
has continually demonstrated the existence of compelling and extraordinary conditions justifying
the need for its own motor vehicle pollution control pr;)gram... no information has been
submitted to demonstrate that California no longer has a compelling and extraordinary need for
its own program." Commenter provides significant additional discussion regarding the
legislative history, case law, and facts specific to California (e.g., population, geography, etc.) in
support of its position on this issue.

Letters:
Environmental Defense (EPA-HQ-OAR-2006-0173-1459) p. 12-20.

NEED.

Rather than challenging CARB’s need for its own motor vehicle pollution control
program, the Alliance NEED - The waiver should be denied because California does not
"need" separate GHG standards to address the phenomenon of global climate change to meet
compélling and extraordinary conditions in that State. The "need" requirement in Section
209(b)(1)(B) authorizes the creation of regulatory standards speciﬁc‘to California only in cases
where it is necessary to meet compelling and extraordinary conditions unique to that State.

California cannot meet this high standard with respect to a global problem that does not affect
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California in a unique way as compared to other States. GHGs are not localized pollutants that
can affect Califomia's local climate, or which are problematic due to California's specific
topography. California claims that the standards are necessary to address conditions specific to
the State including impacts to its coastline, snowf)ack, and ozone levels, all of which would be

" exacerbated by global warming. However, none of these conditions are "compelling and
extraordinary” and are not unique to California as they affect many other states as well.
Commenters provide significant additional discussion on this issue citing specifically to previous
waiver decisions and relevant case law and more generally to constitutional principles, in support

of their position on this issue.

Letters: n '

Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-1297) p. 14-17.

Alliance of Automobile Manufacturers (EPA-HQ-OAR-2006-0173-0421-12) p. 61-70.

Association of International Automobile Manufacturers (EPA-HQ-OAR-2006-0173-
1455) p. 8.

General Motors Corporation (EPA-HQ-OAR-2006-0173-1595) p. 6-8.

Utility Air Regulatory Group (UARG) (EPA-HQ-OAR-2006-0173-1497) p. 2-5.

Commenters generally note that climate change poses a threat to each state's economy,

environment, and public health. California's need for action is strengthened by the Supreme

.

Court decision in Massachusetts v. EPA as well as the release of the IPCC Fourth Assessment

Report on May 4, 2007.

Letters:

Conservation Law Foundation (EPA-HQ-OAR-2006-0173-0422-24) p. 224-233.
Fitz-Gerald, Joan; Colorado State Senator (EPA-HQ-OAR-2006-0173-0423) p. 2.

New Mexico Environment Department (EPA-HQ-OAR-2006-0173-0421-25) p. 122-126.
Richardson, Bill; Governor of New Mexico (EPA-HQ-OAR-2006-0173-0857) p. 1; and
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Romanoff, Andrew; Colorado House of Representatives (EPA-HQ-OAR-2006-0173-
0537) p. 2;

MEET?

Given that mobile sources account for almost half of California's GHG emissions, it is vital for
the state to be able to regulate GHG emissions from the transportation sector. Doing so would
help achieve reductions in the most cost-effective and é:]uitable manner. The automobile

industry must accept more responsibility for reducing GHG emissions since other industries in
Califomia have taken steps to reduce these emissions and are aiready much more heavily

" regulated in this regard. Utilities have already taken steps to réduce their GHG emissions.
Sempra Energy notes that it has converted over 1,200 vehicles to natural gas fuel, has assisted
others with similar conversions, and has provided natural gés vehicle fueling infrastructure,
including 16 refueling stations that are accessible to the public. In addition, San Diego Gas &
Electric is supporting the development and use of zero emissiorn and hybrid electric vehicles and
electric transit. “If motor vehicle GHG emissions cannot be reduced as expected in California,
policymakers have already indicated that they may seek to force consumers and businesses in
other sectors of California's economy to make up the difference. As a result, those consumers
and businesses may be unduly burdened by the need to reduce GHG emissions by more than their
fair share. Approval of the waiver not only makes good sense from a public policy perspective, it

is essential to ensure fair implementation of AB 32. Accordingly, commenters support
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California's request for a preemption waiver that will allow California to promptly implement its
motor vehicle GHG emission standards. Some .commenters prqvide additional discussion, noting
that CARB has submitted voluminous documentation in support of its waiver request, which
EPA must approve since California has shown that its protectiveness determination is not

arbitrary and capricious, that the standards are needed to meet compelling and extraordinary

circumstances, and that the standards are consistent with the CAA.

Letters:
Attorneys General of Rhode Island, Washington, Arizona, Connecticut, Illinois, Maine
Maryland, Massachusetts, New Jersey (EPA-HQ-OAR-2006-0173-1462) p. 3.

Fresno, City of (EPA-HQ-OAR-2006-0173-0421-23) p, 115-117.
Pacific Gas and Electric Company (EPA-HQ-OAR-2006-0173-2280) p. 1-2.

. Pacific Gas and Electric Company (EPA-HQ-OAR-2006-0173-0421-14) p. 84-86.
San Joaquin Valley Air Pollution Control District (EPA-HQ- OAR-2006-0173-1256) p.2

Sempra Energy (EPA-HQ-OAR-2006-0173-0421-13) p. 81-83
South Coast Air Quality Management District (EPA-HQ-OAR-2006-0173- 1353) p. L.

&)

Letters:

EPA and other government agencies have acknowledged the importance of addressing
global warming and GHG emissions. The President's Council of Environmental
Quality has called for "more efficient vehicles" and the "need to work on every
aspect” of addressing energy usage and global warming (White House press release

20070531-17). Granting California's waiver request would be an effective step in that

direction.

Letters:
California Attorney General's Office (EPA-HQ-OAR-2006-0173-1433) p. 1, 5.

(7)  EPA should grant the waiver since it would encourage technological innovation
and the production of more fuel-efficient vehicles. Previous experiences with

regulating mobile source emissions have shown that the automotive industry is hlghly
innovative and is capable of making further emission reductions and improvements to

fﬁciency. Commenters provide additional discussion describing specific
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