
CARB Rebuttal of Indusffi ff/24/t7) -
Tech¡ologieal F easibility Infumation

Industry offered only minimal discussion refuting CARB evidence
presented on state of technology and teshnology development.

Near term Çompliance Picfure
ÇARB presented info from Vermont case (company officials' depositions)
showing numerous mfgs admit thaltheir current business plans will result
in eomplianee in early years:

" Honda - ean comply thru MY 2010 and possibly in 20l l wl credits

. Nissan - çan comply with LDTZIMDV std through z}n and with PCILDTI
with model mix shift

. VWoA - can comply for 20090 and for 201 A il incre,mental changes

. Toyota - aan comply through 2ùll

. GM - conqeded no compliance issues through 24rc

" DCC - conceded no compliance issues through 2011
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Industy
"Consistency with 202(a)" means ALL of 202(a) - Until EPA makes that any substance
warr4nts ragulation under 202, EPA cannot find that regulation of the 02 [AIAM uses
"substance" rather than "air pollutant"]
As part of EPA's follow up to Mass v EPA the Agency must still deoide the appropriate regulatory standards and thus
EPA can't compare consistency of CARB standards until EPA issues own GHG standards and takes into conside,ration
technology, costs and lead time
GHG is a new pollutant and is distinguishable from other CA regulations where BPA has at least made an
endangerment finding on the pollutant (versus OBD)
Methods of controUprospect for effectiveness in CA could not form basis for federal contnol under 202(a)

Cali

Alternatlve u'
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The Three Additi anall Questions

Within the context of thçse statutory critcria [209(b) - protectiveness, compelling and
extraordinary conditions, consistency with section zAÀ@)Jwe also request comment on
the following:

1) Given th ed in the December {l o letter relate to' global cl have any effect on EPA of the criteria,
and if so

2) lMøss v
motor
of thç thrçe

criteria, and if so, in what manner?

3) Whether the Energy Policy and Consçrvation $ct (ËPc$)¡htl are' pievant to EPAYð consióe,ration of this petition oi to CARB' ent its
vehiçle GHG regulations?
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Alliance's General Perspective on
Preceden0e

HPA Waiver -zrl
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Prior waivers pertained to smog-fbrming pollutants and other pollutants in ambicnt air
and harmful to breathe - EPA used higþ1y deferential standard that would be inadequate
for federal stds under 2A2@).

to ap ch that EPA might feel unable to
lator" it lacked authority to co-nsider
long late lead tjme for compliance is provided.

Waiver Denials - denials or actions requiring CA to agree to modify its standards as a
cen d situations in which delays in the regulatory proaess in
CA it logistically impossible for auto manuß to meet stds of a
ne,w model year
EPA's waiver approach approved by DC Circuit in MEMA (1979) - review is "modesf'
and EPA "has no
627 F.2d at I I l9
is late in relation
Agency is neither required no.r permitted to consider California's regulations with
fçderal larvs other than CAA.
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Opponenls - Regulations Relate to GHG/Global

ClimateChwge

Uneonv¡ention-al Nature of CAos GHG Regulations
. Nothing in 209(b) requires EPA to give deference to CA's judgmçnt that it

needs the GHG regulations to meet "compelling and extraordinary

çonditions."
. Legis. History supports CA acting as a pioneer in localized air pollutants but

nq evidence of CA taking leadership rolç on GHG - CA had longstanding

expertise in smog pollutants, unique air pollution problems in CA, CA has no

expertise in olimate change"

' CA's claimed need for regulations are not unique or "exff&ordinary" - EPA

must make its ov¿n independent judgment" with no deference to CA, on the

perceived need for the GHG emission regulations

l-tz.l
F'
Fz

9F(l) 
-

¡i F
àF

EE
VFttt >>=q<.,, trt

EáNõ
lat z
v[ã
o1z1
< ,a,

È ''l
¡a¡ tl5e
7'"7¿1û7Ø)ì|'''ñooFZ
eãà1
ø,
Äv
EFl<Eltrôrg Ft

u)wêtz(/) x

o
FIzô

42 Office of Transportation and Air Quality



Proponents - R*g,uÏations Relate to GH,üfGIabaI
Climate Chmge: pæge \

CA regulations relate to Greenhouse Gas emission should have no effect on EPA's
evaluation; GHGs are subject to regulation in the same maltner as other pollutants

currently regulated under Titte II

Because the Court hetd that GHGs are pollutants that EPA is authorized to regulate,

GHGs should be treated like any other pollutanl and the provìsions of CAA seqtions

2A9,202 and,I77 remain applicable after this decision, without revision" If EPA has

the authCIrity to regulate GHGs, so does California.

Fact that ÇA's rags relate to GHG should nqt affçct EPA's evaluation - AlliancÇ's
assertion that CA's lçadership on GHG is somehow different than other pollutants

(wananting less defercnce) is wrong" CA has demonstrated it has mçt thc relevant

criteria.
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Proponents - Regulahans ReÏate to GHülüllabaL
Climate Chang,e * page 2

stic emissions would slow the pace of global
So, here, California need not show that the

;tËiffH.o.r,låTgelaËJå.* 
stro¡ry that there is a

to levels ofpollutions directly, but primarily
d climatic conditions that, when combined

tmobiles, create serious air pollution problems."

EPA has always broadly included the factors that contribute
examination oîttris critêrion as well as localized pollutants.
regulations can address pollutants that bloadly contribute to
mãy go beyond California's local air pollution Qoncerns.
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. CA should continue to act as a trailblazer
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tpponents - Sigpifrqance of ÌVfæssmekwsetÉs v
EPÁ *p l

. 3-step analytical process of 202(a)(l)
( I ) defe,rmine if substance is an "air pollutant'o
(2) dele,rmine whether air pollutant can be anticþated to endanger public health and
welfare
(3) adopt standa$s-th-ql apply 'lequisite technologl'-giving consideration to
various fbcforsn including time need to deploy controls

. Mass v EPA only established GHG as "air pollutants" and cneates the triggçr for the next
2 steps

" EPA should not give ÇA a presumption of consistency with 2A2@)

ËPA should either find CA is inconsistent since EPA has not made an
endangerment judgment, or
Hold the request in abeyance until EPA has completed its 202(a) work - this wjll
THHN provide the necessary point of reference
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Opponents : Siæ iffisænce'of EPCA

NHTSA's LDT CAFE rule - April, 2006 - NHTSA's analysis reconcilcs CAA waivcr
authority with specific prohibition against state fuel economy stds

Appropriate for NHTSA to state this since CA insists EPA can 09(b)
qïteria - unless EPA changes historic (MEMA) approach then
considering EPCA preemption

. EPA ean't intrude upCIn EPCA and should deny waiver for 2.09(b) re¿Lsons

. Argr¡rnent that EPA cannot eonsider whether GHG regulations-are prqempled by EPçA
cañnot be reconqiled with erguments that a waiver renders thq legulations immune of
the same preemption - waived standards would not receive "ffieral stafus" - issue
should best be left to the courts.
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Proponents - Siætfieænse of-EPCA - page tr

In Mass v. EPA, the Court spoke directly to
bcçause this would require it to tighten miler

,ize its obligation to protect the public health
improve fuel economy.

ing
that

vn limits.

NHTSÁ.'s view on discussion in
cenÉ rule is not fi foundation of
ÑUfSe's analysis disappears under
the weightof lúøss v EPA.
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Q 2 ParJiaI Grant Options - Delay Model Year Implementation

S

20f 0 and later MYs

Ç. Condition Waiver on CARB Provi

have not met their burden
d,uty motor vçhicle Progra,rn"
2009-2011 MYs onlY
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A. Grant - Opponents of waivçr have not met their burden; CARB enforces 2009 and later
model years (MYs)
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Options Going Forward * page 2

H. Deny - any of the three 209(b) waiven criteria, or combination

Protectiveness

Compelling and Exficordinary Conditions

Consistency with section 2A2@) - endangerment finding

F. Abeyance r "Consistency with 202(a)" requires EPA make endangerment finding
and EpA must issue fTnal GHC rule for point of comparison with CARB rule; BFA

reopens waiver comment period after fïnal federat rule; OARB not enforce presentþ
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