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. 3 Options Presented

Overview
6s

o Background

-o" Other Options Considered and Rejected
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Deny Waiver" Partially or Completely Based on

Leadtime Concerns {,

Deny Waiver Based on Lack of Need to Meet
Conipelling and Extraordinary Conditions

Likely Effect of Options on EPA GHG Rule

? Conclusions and Next StePs
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BACKGROUND
Under sect¡on 209(b), EPA must, after notice and comment, waive
preemption for California (CA) standards unless EPA makes any of the
following three findings:

CA was arbitrary and capr¡cious in determining that its standards are, in
: the aggregate, at least as protective of public health and welfare as

applicable federal standards;
CA does not need such state standards to meçt compelling and
extraordinary conditions; or
CA standards are not consistent with CAA sect¡on 202(a)

Past Practice ì

Nearly 40 years of EPA waiver practice; approximately 95 waiver actions - No
compiete <ienials - 2 partial denials - test piocedure issues; 1 pFrtial_- grant of
one þolfutant and denial for 1 model year for other 2 pollutants {pre-1974.;1
partiäl - held over evaporative emissibn standard for 1 model year; J pq4¡.a1..-
bxcluded CNG/LPG dûe to CARB miscue; 1 granted waiver through 2011 (but
not later) model years (ZEV)
No partial denials based on anything other than lead time or technological.
feasibility
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BACKGROUND (cont)

Deference: Traditional interpretation is statute provides CA the
6roãd-est possible discretion in developing its program. EPA has
only narrow and circumscribed discretion to deny a wa¡ver to
California.

discretion
Courl decisions affirm this approach

Burden of Proof - Those opposin
ffitCAwasárb¡trar
protectiveness determination witt
Burden also on those opposing for other two waiver criteria

MEMA I "..,California regulations,..., when presented to the
Admlñls'trator are presumed to satisfy the waiver requirements and ...
the burden of proving othenruise is on whoever attacks them."
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Legislative H¡story

lnitial Enactment of Preemption Section (1967)
CA was ahead of the federal gov't in regulating motor vehicles, made "pioneering efforts" in
auto pollution control. CA atsó had "compellinþ and extraordinary circuinstances-sufficiently
different from the nation as a whole to justify standards ... which might need to be more
stringent than federâ1."
Congress preserved CA's regulatory role and protected industry from "patchwork quilt" of
state regulations.
Benefits to nation were:

- CA able to continue its program and provide benefits to that state
. Nation would benefit from CA experie,g¡ce as'a laboratory that may help with later federal standards
. lndustry faced wÍth only one poteñtiaffiariation from the fedei'al program.

1977 Revisions i

California standards need only be "in the aggregate" as protective as federal standards-
Affirmed 1967 reasoning. Affirmed EPA's prior "liberal construction" of 209(b) to permit CA
to proceed with its own program-
Purpose of 1977 amdts. was to "ratify and stre-ngtþe-n !!e CA waiver provision and to affirm
the'underlying intent of that provisíori, i.e. to affold California the broadest possible discretion
in selectínb tnê best means to protect the health of its citizens and the public welfare."
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Opti on 1: Grant Wa¡ver

Option is consistent with past interpretation of statute, EPA pract¡ce, case
law, and the record. We would have the option to revisit the waiver decision
after EPA promulgates its regulations.
" Protectiveness"

We can only deny wa¡ver under section 209(bX1 XA) it we find -ç4 was arbitrary
anã ãäprlcióuê ¡n'matiinþ its "in the aggregat'e'r þioteíct¡veness findirig."', t'. :

Traditionalreviewisdirectcomparisontofederalstandards
. CA stahdards more stringent than non-existent (or likely contemplated) EPA standárds ,'

Modified review suggested by manufacturers is to lo'rk
standards on pollution ' ì'

. CA has provided an analysis indicating that its standards wilf

more broadly at effects of ,,

decrease ozone
precursors

Manufacturers rety on NERA/sierra Research study to show that ÇA standards
wíll increase ozone Precursors
EPA has found several significant problems with the assumptions in the Sieria '

Research studY
Under this option, EPA would argue that CA's assumptions are reäspnable in 

.

general, and not arbitrary or capricious , ' '

- EPA will likely be relying on assumptions similar to CA's ìn its GHG rule
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Option 1: Grant Waiver (cont)

"Compelling and Extraordinary Conditiols"
Traditional I nterPretation

. EPA looks at need for CA program as a whole, not pollutant by pollutant or inclividual
standards

. Need for CA motor vehicle progl-_9m as a whole not questioned

Alternative tnterpretation from Mänufacturers
. Look at need for indívidual standards, at least for GHGs

' GHG Conditions
CA provides broad range of climate change concerns that CA contends are
exträordinary when taken in their totality ;

. Ozone - CA identified benefits as part of GHG rule 'r'

CA provided data indicating GHG standards directly reduce ozone precursors and
ãig'.iéÀ inã reOrction in GñG will be beneficial for ózone problem

EPA will likely make similar statements in federal rule

CA ozone problem has always been considered compelling and extraordinary

EPA and courts have previously found that we should not second-guess CA
p-grliv är.toiððr - supiåmã óou¡i Mass v EPA opinion echoes idea that even small
reduct¡ons are helPful

-----+l¡¡--+
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Option 1. Grant waiver (cont)
"Consistenc)¡.With section 202(a)" '

Trad itional Review: technological feasibility considering leadtime

a

Auto manufacturers did not support arguments with factual evidence that standards
were infeasible or would make vehicles less safe
CA provided factual evidence that near-term and long-term standards can be met with
technology already in fìeld without.reducing vehicle size
CA factuaf evidence indicates that standards are feasible given leadtime provided
Vermont court decision - favors states' estimates of technology and costs

Modified Review Suggested by Manufacturers: CA GHG standards is
¡nconsistent with secìäon 202(a) until EPA makes aTinding of endangerment

Burden on those opposing waiver to provide evidence that CA regs are inconsistent
wltn ZaZ6¡. Undei'this oþtion, we wôuld argue that.those opposlng the waiver would
have to dhbw that GHG do not endanger public health or welfare
No evidence that GHG do not endanger public health ot welfare, indeed, we are likely to
find that they do
Failure of EPA to make endangerment finding is not an affirmative finding that GHGs
don't endanger

\

PRIVILEGED - ATTORNEY-
CLIENT AND DELIBERATIVE

I\IATtrRIÂI



z
o

ìä
1õ
!ìa
<F
7å9Z
ir ê¡Y-ûE r-ì

^Eúz
1ø
F¡ l¿< ct)

ztt¡lú
zù
>:Z (t)
tÀ4
(t>
Þv,-. ú

.û
ö3-úZQt4z
àvÞU

r¡ì J>z
FO
¿ã
BN-ú

ÞlÞ
¿7

22
U
U)

Ê
I

'Ê

z

võ
!ia
<F
-f¡62F9-Ø
úz
: (t)

I l¡l<ut
zù
zÈ
OF-

>=ZØ
EIF
'h>
,., ú
Fl&._ ú,à*
-Ézg
QZ¿,-
¡lv

l¡;>z
dÊ,
HS

Fl;

z ,_.

29.
U(t

Option 2. Partial lFull Denial Based
on lnadequate Leadtime

Four possible suboptions for granting a partial waiver or full denial based on
leadtime concerns

Deny for first 2-3 years, then grant
Grant for first 2-3 years, then deny
Full Denial
Conditional approval if CA revises regulations to push back its program by three model
years. Full or partial denial for current program

Basic Arqument $i

tatements are that leadtime runs from date of
0A enacted regulations. This is reasonable
rrding waiver and that manufacturers are on

However, the unique circumstances regarding fir-stregulation.gf G!ç.requires. difterent
approach. EPA häd stated its view thal sectión 202 dld not alfow EPA regulation ol.Gf Gs,
whích raised a clear question regarding whether EPA could grant a waiver for CA GHG
standards.
Manufacturers were reasonably not expecting CA GHG regulations to be enforceable and
wére only on notice of possibly having io meet the regulatíóns since April 2007 Supreme
Coutl decision.
We would find regulations based on a gre.atei amount of leadtime
itrãn circumsta edänd that manufacturels have provided enough of a
showing that a fficient.
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Option 2: Parti allFull Denial Based
on lnadeguate Leadtime (cont)

. . lssues Common to all Sub-options

eRacts staîdards. We would need to justify a change in practices here.
. EPA's previous opinion regarding ability to regulate GHG under section 202

provides an arguably uncertain b-asis for as.suming EPA would deny the
waiver, given tiaditional analysis under section.209(bX1 XC)

. Arguably, manufacturers were still on notice regarding substance of CA
standards.

. EPA has said in the past that CA can't base lead time on uncertain timing of
EPA waiver i

Record support still an issue usíng alternative leadtime
. Burden is on those opposing waiver to come fonryard with evidence of

infeasibility based on'lbadtime - automakers' arguments on this issue are
unsupported bY data

. CA provided significant discussion of available near-term technologies and
identifìed long-term technologies

Vermont cour.t found manufacturers Oid not meet burden to show
standards were infeasible
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Option 2: Parti allFull Denial Based
on lnadequate Leadtime (cont)

Option 2A: Deny for first 2-3 model years based on
leadtime concerns

Pros: that manufacturers would only have 9 months to a few
years leadtime to meet the standards, which would not be
considered enough time to change their manufacturing to meet
the standards

. tÞ;

- While argument is theoretically plausible, specifi'C evidence in docket

a

a

indicates manufacturers cârr ffiêêt the standards fgr first 2-3 model years

Manufacturers provided no data supporting their arguments that standards
are not feasible
Finding of feasibility is arguably closer fit to federal GHG rulemaking data

CA standards in later years may end up being more stringent under this
option because manufacturers will not be able to bank credits in first three
years

!
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. Even if standards are infEasible in la%r model years, this
arguably would not reqiire denial for earl¡er model years

,:,:::::::.:;::'r,l:;,:J:,t:ilì-:ii,.:l:q,ii...,i l.:.',i..:::i:¡ì.i:jì:,-..--.-:.:.-Jr:.ïi,'...a:;/--liiit,llr

Option 2' Partial lFull Denial Based
on lnadequate Leadtime (cont)

. Option 2C: Full denial

- Pros: combination of reasons for options 2A ar 2B
and that the GHG program is a single non-segregable
program where denyifrg for any year (particularly
early years) has effect on other years (e.9,, denial of
early years would affect ab¡lity to bank credits for use
in later years). EPA does not believe it is appropriate
to break up CA program.

Cons:
Same as for Options 2A and 28
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Option 2: Part¡ allFull Denial Based
on lnadequate Leadtime (cont)

' Option 2D. Conditional Grant with FulllPartial Denial
Pros: We would deny fhe program as written, either fully or

partially, based on leadtime issue. However, we woulO iinO that, CA standards meet the other
that ¡f CA revises its standard:
deny) to take effect three year
deny on grounds of inadequat
further review to grant a waiver if standaros are,so revised ':.

Cons:' \-rLrl lù.
'i

' This is still a full or partial denial of the waiver request fo¡, etF,s.L.s¡ vvrr¡qr vl Lll\J yy{-¡tv\/t t\ryL¡grJL lLrl,,g.¿\lÒtll¡U .

CA standards, so all of the issues with previous sub-opti,ons remãin
existing

' Those who oppose waiver may argue that we have no authority to
waive standards that do not yet exist and that we need to go í

through proper procedures before granting waiver for futurä
standards

. This would

I
_\#

be the first time we have granted
PRIVILEGÆD - ATTORNEY-

CLIENT Affi DE.LIBËRATIVE
I\/IATtrRIAI
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Option 3: Denial: CA Doesn't Need GHG Standards to

Meet Compelling and Extraordin ary Conditions

Pros:
- We would argue that climate change is sufficiently different from

traditional pollution to mer¡t a different approach than the
traditional approach looking at CA's need for its vehicle prograrR
as a whole.. Climate change is a worldwide condition caused by worldwide

pollution.

We would argue that CA conditions (cau*sçs of air pollution such
as emissions/geography; Ievels of air pollu'tion; effects of air
pollution) are generally not compelling and extraordinary with
respect to GHG and climate
W¡th regard to ozone, wê would argue that change ¡l climate
and reductions in ozone precursors caused by standard are so
miniscule as to not have any discernible effect on ozone.
Thus, we would argue that CA does not need these standards to
meet any compelliñg & eitiaordinary conditions.
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option 3: CA Doesn't Need GHG Standards to
Meet Compelling and Extraordinary Conditions

Cons:
Ozone

. Climate change directionally exacerbates CA ozone problems, which are the
foundation of section 209(b)

. Direct reduction in ozone precursors identified in GHG rulemaking

. Data indicate standards will lead to reduction in temperatures (calculated by
manufacturers), which directionally may reduce number and degree of high
ozone days

. EPA and courts have found that EPA should nét,second-guess CA policy
choices and that every little bit of reduction helpè- - Supreme Court opinion
on standing echoes tliis

General
a

a

EPA will likely make arguments similar to CA to justify our own GHG rule
CA lists broad range of climate change concerns that CA claims are
compelling and extraordinary when taken in their totality
lnconsistent with previous actions that looked at vehicle program as a whole,
not individual standards
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Options Considered a.nd Rejected

o We have reviewed and rejected several other

Denial based on finding that CA was arbitrary and

options. They include:

counting leadlime from date of CA Ênactment

capricious in finding that its standards are not at least
as protective of human health and welfare

Denial based on preemption under EPCA

Conditional approval or denial based on lack of EPA
I

\ finding of endangerment
t-*
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Next Steps

' Make decision taking into account legal
and policy implications of various options
(et21)

. Preparation of decision document

. Senior management review of decision
document (10126)
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