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Denial Finding: CA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

o Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
cond¡tions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to climate. Even w¡th
regard to ozone, change in climate caused by
standards is so m¡niscule as to not have any
discern¡ble effect on ozone - thus, CA does not
need these standards to meet any compelling &
extraord i nary cond itions
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CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

calculated by Alliance) and also re

EPA and courts have made clear
little bit of reduction helps -
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o Aside from arguments above, ho

o Auto manufacturers did not provide

o CA provided substantial evidence that

argument for

evidence that standards were infeasible.

standards could be met with technology

Con s ¡ ste n cy W¡th 202(a )

field without reducing vehicle
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already
size.
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Protectiveness fi nd ¡ ng
-- --t-' 

'

: We can onl¡r den¡r waiver under section 209(bX1XA) ¡f
, we find CA was árbitrary and capricious in nìakìnçj it's "in

the aggregate" protectiveness finding
o Manufacturers rely on Sierra Research study to show

that CA standards will increase ozone precursors
EPA has found several significant problems with the
assumptions in the Sierra Research study 

L" CA has provided its own study that indicates that the standards
will decrease ozone precursors
OAR believes CA's assumptions are reasonable in general, and
not arbitrary or capricious
EPA will be relying on assumptions similar to CA's in its GHG
.rule' '

o OAR does not believe that we can find CA's
protectiveness finding to be arbitrary and capr¡cious



(t)
ô
t-
e4
"7.
CF

ÑEtrtã

z<
iË
r^-
öEz lzt
c1 z
F4
ìtYØ-l
oË
aC
<ct
4Ðx¿
Èoa2:?
út442
Ø>
F!Êcn:
2F
Itj ;Øx

a9
I>cj3
2Z
o
F'z

ft
U)ô
ch '1

:'zP>
-ir

ãi
ÑEgF

z<
F È!,

ôc
Z lztãz
trl /.Ø=(t) 't
E=
Fr"
^c<U)
ü¿tØzx<
*Z:¿
4ZoÈØ>
Øi
ZF
F2
!,r lllgô

z9
¡Þ
ctg
22
Ë<
L^Jz

EPCA Preemption

DOT has determined that state GHG/CO2 standards are preempted
under EPCA
Case law indicates EPA can only
criteria in section 209(b), not on s
(Constitutional preemption not as
challenge is federal court
We could caveat our decision (¡f we grant in whole or ¡n pqrt) þV
stating tfat the decision to grant a wãiver only addresses CAA
preemption

This is consistent with Cal. Court case - we defer to DOT's reasoned
opinion that CO2 standards are preempted under EPCA

Another approach is to defer deciding thg wa¡ver petition until the
court's haVè: decided the EPCA preemption issue.

This appears to conflict with Administrator's statements
This would likely not avert an "unreasonable delay" ta* suit
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Caveat

o After revlew of the docket and
we believe the arguments against grant¡ng

the waiver have high to very high legal
vulnerability

precedent,

- All of the arguments discusseö here would
more likely than not lose
challenged

court if they are

o The arguments here are presented in
decreasing order of defensib¡lity
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Partial Grant (cont)

Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare
: Plusses: 1) ties decision to a specific requirement in 202(a);2)

wa¡ver will be automatic if we find endangerment

Minuses: 1) appears inconsistent with 209(b) burden of p¡o9f 
.

we can't deny waiver unless we find inconsistency with 202(a) -
EPA's failure to decide endangerment questibn seems a weak
basis to affirmatively de ny; 2') we will likely be attacked by waiver
advocates for essentiallY denYi
haven't made a decision that a
already, and that we maY be Pt

frame; 3) goes against Precede
be trailbia-zer;4) goes beyond the traditional test of consistency
with 202(a) (i,e.'tech feasibility in the leadtime provided).
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Denial Finding: CA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

o Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to clinqate. Even with
regard to ozone, change in climate caused by

is so m¡niscule as to not have any
discern¡ble effect on ozone - thus, CA does not
need these standards to meet any compelling &
extraord i nary cond itions

standards
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CA Doesn't Need GHG Standards to Meet

Compelling and Extraord¡nary Conditions (2)

ittle bit of reduction helPs -
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o Aside from arguments above, no

o Auto manufacturers did not provide

o GA provided

defensible argument for denial.

ev¡dence that standards were infeas¡ble.

standards could be met w¡th technology
already in field w¡thout reduclng vehicle

Co n s ¡ ste n cy With 202(a )
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su bstantial evid'ence that

slze.
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Protectiveness fi ndi ng

. We can only deny waiver u

we find CA was arbitrary al
the aggregate" protectiveness finding

o Manufacturers rely on Sierra Research study to show
that CA standards will increase ozone precursors

EPA has found several significant problems with the- assumptions in the Sierra-Research study
t..

will decrease ozone Precursors
OAR believes CA's assumptions are reasonable in general, and
not arbitrary or capricious
EpA will be retying on assumptions similar to CA's in its GHG
rule

o OAR does not believe that we Gan find CA's
protectiveness finding to be arbitrary and capricious
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EPCA Preemption

DOT has determined that state GH GICO2 standards are preempted
under EPCA
Case law indicates EPA can onlY r

We could caveat our decision (¡f we grant in whole or in p91t) py
åia1iñé tñat tneîe-cìèion to graòt a wã¡ver only addresses cAA

I

preemption
This is consistent with Cal. Court case - we defer to DOT'S reasoned
oöíñ¡on nni COZ stândards are preempted under EPCA

Another approach is to defer deciding th.e wa¡ver petition until the
cóurt's havä decided the EPCA preemption issue'

This appears to conflict with Administrator's statements

This would likely not avert an "unreasonable delay" law suit
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o After review of the docket and precedent,
we believe the arguments against grant¡ng

lhe waiver have high to very high legal
vulnerability

Caveat U)ô

¿1

ãFr

sE
;i tPvÞ

z<'t'F

('lÉo3
Z14õz
'u, Y

<(î
tnz
õ3
Èo
-2:¿
4ZoÈ
32Ø;
2F
ÞÉ

49,
E)4¡Þctl
22

F',z

¡f
- All of the arguments discussed here would

more not lose court they are
challenged

o The arguments here are presented in
decreasing order of defenslb¡lity

likely than
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Partial Grant

Two possible approaches for granting a waiver only for
later years
Deny for first 2-3 years based on leadtime concerns

rle argument that manufacturers were
stateä view that section 202 did not allow

GHGs and therefore EPA could not grant a
nce April Supreme

i3if^3îs!'å?'H"'ì. nactuiers more than e

Minuses: 1) Evidenc_e ir1. doc_ket indicatesrnanufactulçF cq!
r;äet thä síañdârds for first 2-3 year_s; 2) EPA's lolg time view is
rura+ taarttimÀ shoulcl run from dáte California enacts standards;thãileäðtinre ðhoutd run from dáte California enacté stan_d_ards;

ä)ivén s iven E PA's previoYs opi î ¡og9q?Idil=s-,9,9q,.9f 
?0,22

líanutacÌurers wele ärguaþly no} justifiei ¡n lî'l-rilqy? would
OeñV the waiver, given-traditional ânalysis undei section
2oe(b)(1xc)
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Partlal Grant (cont)

Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare

- Plusses: 1) ties decision to a specific requirement in 202(a); 2)

waiver w¡ll be automat¡c if we find endangerment

Minuses: 1) appears ¡nconsistent with 209(b) burden of p¡o9f 
.

we can't deny waiver unless we find inconsiçtency w¡th 202(a) -
EpA's failursto decide endangerment question seems a weak
basis to affirmatively deny;2) we w¡ll likely be attacked by waiver
advocates for essentially denying CA's ability to act because we
haven't made a decision that arguably we should have made

already, and that we may be proposing^to make in the same time

frame;-á¡ goes aga¡nst piecedent that Congrgss intended CA to

be trailbía2er;4)þoes beyond the traditional test of consistency
with 202(a) (i.e.'tech feasibility in the leadtime provided)
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Denial F¡nding: CA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary w¡th respect to clirnate. Even with
regard to ozone, change in climate caused by
standards so miniscule as to not have any
discernible effect on ozone ' thus, CA does not
need these standards to meet any compelling &
extraord i nary cond itions
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CA Doesn't Need GHG Standards to Meet
Compelling and Extraordlnary Conditions (2)

calculated bv Alliance) and also rt
EPA and coúrts have made clear

little bit of reduction helps -
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Co n s I ste n cy With 202(a )

o Aside from arguments above, ho

defensible argument for denial.
o Auto manufacturers d¡d not provide

ev¡dence that standards were infeas¡ble.
tl

o CA provided substantial evidence that
standards could be met w¡th technology
already in field w¡thout reduc¡ng vehicle
size.
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We can only deny waiver under section
we find CA was árbitrary and c?pl¡cious
the aggregate" protectiveness finding
Manufacturers rely on Sie rra Research study to show
that CA standards w¡ll increase ozone precursors

EPA has found several significant problems with the
assumptions in the sierra Research study

CA has provided its own study that indicatês that the standards
will decrease ozone Precursors
OAR believes CA's assumptions are reasonable in general, and
not arbitrary or caPricious
EpA will be relying on assumptions similar to CA's in its GHG
rule

OAR does not believe that we can find CA's
pidtèctVêness finding to be arbitrary and capricious
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EPCA Preemption

DOT has determined that state GH GICOT standards are preempted
under EPCA
Case law indicates EPA can onl)

We could caveat our decision (if we grant in whole or ¡n p4) þV
siãt¡ñg that the decision to grant a wãiver only addresses cAA
preemption

This is consistent with Cal. Court case - we defer to D-OT'S reasoned
óöíñion thái COzstânOãiðs are preempted under EPCA

Another approach is to defer deciding th.e wa¡ver petition until the
court's haüò decided the EPCA preemption issue

This appears to conflict with Administrator's statements

This would likely not avert an "unreasonable delay" law suit
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California GHG Waiver

Arguments Against Granting

Partial Grant
Two posslblo approach€s for gEnt¡ng a wâlver only for lâler yoars

D_sny for frst 2-3 years based on leadtimê æncêm8

Eß
s
v€n

thq wa¡v6r, givon

Gaveat

. After review of the docket and precedent,
we don't believe there are any good

arguments against granting the waiver

-All of the arguments discussed here are likely
to lose in court if we are sued

. The arguments here are the best of a bad
lot, going from most to least plausible

Denial Finding: CA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary condiuons (1)

. Argument: Climate change is worldwide
condition caused by worldwide pollution.
CA conditions are generally not \
extraordinary with respect to climate.
Even with regard to ozone, change in
climate caused by standards is so
miniscule as to not have any discernible
effect on ozone - thus, GA does not need
these standards to meet any compelling &
extraordinary conditions

I

!

I
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DISCLOSTIRE ATITHORIZED ONLY TO CONGRESS P'ON OVNRSTGHT PTIRPOSES IN RESPONSE TO STTBPOENA

Partial Grant (cont)

. Grant the wa¡ver cond¡t¡oned on our firiding that GHGs
endanger public health or welfare
- Plusses: 1) t¡es dêcislon lo a spec¡lïc requlrÞm€nt |n202(al,2l

wsiver will b6 automatic ll wo lind sndangsment; 3) only 1-2
model yoars would be affsclsd

- Mlnus€s: 1) ssom ws
æn't deny walver
fa¡lure to doc¡de s

CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

. Plusses: 1ì afaument wr/t qeneral cliríate issues is
olausible: 2l ca did not tw Io calculate sDecinc
iedua¡on's ih temperaturq which are very small
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Consisten cy With 202(a)

. Aside from argurnents above, no plausible
argument for denial.' . Auto manufacturers'did not provide
evidence that starrdards were infeasible.

. CA provided substantial evidence that
standards could be met with technology
already in field without reducing vehicle
size.

EPCA Preemption

' DOT has d€termined thêt stâts COz standards aÉpr€smPtsd undsr
EPCA

. Case law
siteria ln(Constitul A
challsngs

. Another nlstratois
statemè I the æurt's
havê dê liksly Eise
lots of p

Protectiveness finding
. We can 209(bXlXA) if

we find ¡n making its "in
the ag6j. Manufacturers rely on Siena Research study to show
that CA standardS will ¡ncrease ozone precursors'

- 1"" 
","n0"*.

- OAR b€llsvgs CA'8 assuinptions år€ f€asonablo ln genorat snd, not srbllÊry or capfldous
- EPA will bs l€lylng on 6ssumptlons Bimllar lo CA'e ¡n ils GHG

ruls. OAR does not believe that we can'Rnd CA's
protectlveness finding to be arbitrary and capricious

INTERNAL DEI,IBERATTVE DOCUMENT OF THE U.S. EIWIRONMENTAL PROTECTION ACEXCY
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o After review of the docket and precedent,
we don't believe there are any good
arguments against the waiver

to lose in court if we are sued,,

o The arguments here are the best of a bad

lot, from most to least

- All of the arguments discussed here are likely
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Caveat

granting

golng plausible
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Part¡al Grant (cont)

Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare
.- Plusses: 1) ties decision to a specific requirement in 202(a);2)

waiver will be automatic if we find endangerment; 3) only 1-2

model years would be affected

Minuses: 1) seems inconsistent with 209(b) þurden of p_r99f - we

can't deny waiver unless we find inconsistency with 202(a) -
failure to âecide endangerment question doesn't seem to be

enough to affirmativelY denY;2
perspective, this seems reallY
CA's ability to act because we
everyone'é been saying we should have made alreadyi 9) goes

ss intended CA to be trailblazer;
test of consistencY with 202(a)
ime provided)
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Denial Finding: CA Doesn't Need GHG Standards.to Meet

Compelling and Extraordinary Conditions (1)

o Argument: Climate change is worldwide
condition caused by worldwide pollution.
CA conditions are generallY not
extraord¡nary wlth respect to cl¡mate.
Even with regard to ozone, change in
climate caused by standards is so
miniscule as to not have any discernible
effect on ozone - thu5, CA does not need
these standards to meet any compelling &
extraord ¡ nary cond itions
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Co nsiste n cy W¡th 202(a )
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o Aside from arguments above, no

argument for denial.
o Auto manufacturers d¡d not

ev¡dence that standards were infeaslble.
o CA provided substantial ev¡dence that

standards could be met w¡th technology
already in field w¡thout reduc¡ng vehicle
size.

plausible

provide
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We can onlv deny waiver under section
we find CA was árbitrary and capl¡cious
the aggregate" protectiveness finding
Manufacturers rely on Sie rra Research study to show
that CA standards will increase ozone precursors

EPA has found several significant problems with the
assumptions in the sierra-Research study
CA has provided its own study that indicates that the standards
will decrease ozone Precursors
OAR believes CA's assumptions are reasonable in general, and
not arbitrary or caPricious
EPA will be relying on assumptions similar to CA's in its GHG
rule

OAR does not believe that we can find CA's
pioiectiveness finding to be arbitrary and capricious

20e(bx1xA) ¡f
in making its "in
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EPCA Preemption

DOT has determined that state CO2 standards are preempted under
EPCA
Case law indicates EP 'based on three
ðr¡téi¡à¡n seCt¡on 209(l utory.preeJnpllgl 

^(consiitutional preemp per place for EPGA
challenge is federal court
However, we could caveat our decision (if we

> decision to qrant a wa
is consistent w¡tn Cal. (
inion that CO2 standards are preempted

under EPCA
vith Administrator's
tition until the court's
his would likelY raise

lots of political and leg hackles.
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Partial Grant
. Two possible approaches for grant¡ng a waiver only for

later years
. Deny for Rrst 2-3 years based on leadtime concems

I

- Minuses: l) Evldoncb ln dod(€t ¡ndicates manulacturors can
me€t the standards for lirst 2-3 years: 2) EPA'S long tim€ v¡ew ¡s
thstroadtrmsshourd'"t"0"i1i,3n"'åoJll?,iÊ*åilå1toT"'

nol ¡ustifisd ¡n thinking we would
nal analysls undsr s€dlon

Galifornia Gl{G Waiver

Arguments Against Granting

Denial Finding: CA Doesn't Need GHG Standards to Meet

Compelling and Extraordinary Conditioirs (1)

. Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
efiects of air pollution) are generally not
extraordinary with respect to climate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discemible effect on ozone - thus, CA does not
need these standards to meet any compelling &
extraordinary conditions

Gaveat

. After review of the docket and precedent,
we believe the arguments against granting
the waiver have high to very high legal
vulnerability

- All of the arguments discussed here would
more likely than not lose in court if they are
challenged

. The arguments here are presented in
decreasing order of defensibility

Partial Grant (cont)

. Grant the waiver conditioned on our f¡nding that GHGS
endanger public health or welfare
- Plussss: I ) t¡ss dscls¡on to a speclfic rêqulr€ment in 202(a'ti 2l

walver wlll bs automstic if w6 find åndang€msnt

- Mlnu6es: 1) âpposrs lnconslst€nt wilh 209(b) burdon of proof -
w6 en't dBny wâlver unléss w€ ffnd inconsistenry wlth 202(a) -
EPA's fâiluE lo dsc¡de Endangomsnt qugstion 8æm8 a woak
basis to sffrmativoly dêny: 2) ws w¡ll llkely be attackôd by waiver
advocatês for asssntially denylng CA'8 abillty to act bacauss we
haven't msds a dsc¡slon that årguably wê should have mads
alroady, and lhat we måy bo proposlng (o msks in the såmg tim€
frems; 3) goes against pr€æd€nt that Congross int€ndsd CA lo
b€ trallblaz€i 4) goeE bêyond the lradltlonal tsÊt of ænsistonol
wilh 202(a) (i € tech feåsibillty ln ths leadtim€ pþv¡dod)

CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

. g gsnoral
Plau8lblo

emP6tEtU

1
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EPCA Preemption
. DOT hås d€temined that state GHG/CO2 st8ndards sro prÞempted

undsr EPCA
. Case law

criteriâ ln(Conslilul A
chall6ngs

. We could cavsat our declslon l¡f w€ oEnt ln wñols or ln osnl bv
statlng thst the declsion to graiìt a wãlv€r only addrêss€ö CAA'
pf€emp0on

- This is @nrirlont wili Cal. Courl øse - m dolor lo DOT5 res8onsd
opinion lhat CO2 8landÊrds 8re preåmpled underEPCA

. Another aDoroach ¡s to defsr dæidino lhs weiv€r ællt¡on unt¡l the
c¡url's hâi/à d€dded tho EPCA pree-mption issuel
- Th¡s oppðaß to conflict wilh AdmlnlElralo¡'s slolemenlg
- Th¡6 muld llkoly nol avert an 'unroason€ble dolaf law õu¡l

INTERNAL DBLIBBRATIVE DOCUMENT OFTHE U.S. ENVIRONMENTAL PNOTNCUON AGENCY

DISCLoSURE ALrrHoRrzED ONr,y ro Co¡lcRnss FoR OvERSTcHT PLIRpoSES IN RBSpoNSE To SLTBPoENA

2

Consistency W¡th 202(a)

. Aside ftom arguments above, no
defensible argument for denial.

. Auto manufiacturers did not provide
evidence that standards were infeasible.

. CA provided substantial evidence that
standards could be met with technology
already in field without reducing vehicle
size.

Protectiveness finding
. We 209(bXlXA) ifwe ln maklng lts'ln

the. Manufactjr€rs rely on Slera Researdl study to show
that CA.standadd w¡ll increase ozone precuisors
- EPA ha6 foa¡nd sev€r8l Blonitlcanl oroblsms wlth tho

assumptlons ln lhs Slsml€soarrì Êtudy

- CA has provlded lts offi study lhat lndlcât68 thåt the slandards
wlll dscreasg ozono pf€cursors

- OAR b€llgves CA's assumptlons arB rcasonablo in general, ånd
not arbibEry or caprlolouo

- EPA will bo rc¡ylng on âssumpl¡ons simllâr to CA's ln lts GHGrulg ì. OAR does not b€lleve that we can find CA's
proteotiveness finding to be arb¡trâry and capricious


