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‘Denial Finding: CA Doesn’'t Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

« Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to climate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discernible effect on ozone — thus, CA does not
need these standards to meet any compelling &
extraordinary conditions -
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" CA Doesn’t Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

» Plusses: 1) interpretation treating general clirnate issues different
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from other air pollution issues is plausible; 2) CA did not try to
calculate specific reductions in temperature, which are very small

Minuses: 1) Climate change directionally exacerbates CA ozone
problems, which are the foundation of section 209(b); 2) data
indicates standards will lead to reduction in temperatures (actually
calculated by Alliance) and also reduction in ozone precursors; 3)
EPA and courts have made clear that we are not to second-guess
CA policy choices and that every little bit of reduction helps —
Supreme Court opinion echoes this; 4) EPA will likely make
arguments similar to CA to justify our own GHG rule; 5) inconsistent
with precedent saying we look at vehicle program as a whole, not
individual standards
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Consistency With 202(a)

~» Aside from arguments above, no
defensible argument for denial.

» Auto manufacturers did not provide

. CA provided substantial evidence that

- standards could be met with.technology
already in field without reducing vehicle
size. |
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evidence that standards were infeasible.
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Protectiveness finding '

* We can only deny waiver under section 209(b)(1 )(A) if
we find CA was arbitrary and capricious in making its “in
the aggregate” protectiveness finding

« Manufacturers rely on Sierra Research study to show
that CA standards will increase ozone precursors

— EPA has found several significant problems with the
assumptions in the Sierra Research study

- — CA has provided its own study that indicates that the standards
will decrease ozone precursors

— OAR believes CA’s assumptions are reasonable in general, and
not arbitrary or capricious

— EITA will be relying on assumptions similar to CA’s in its GHG
rule
« OAR does not believe that we can find CA’'s
protectiveness finding to be arbitrary and capricious
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EPCA Preemption

" DOT has determined that state GHG/CO2 standards are preempted

under EPCA ‘

Case law indicates EPA can only deny waiver based on three
criteria in section 209(b), not on separate statutory preemption
(Constitutional preemption not as clear) — proper place for EPCA
challenge is federal court
We could caveat our decision (if we grant in whole or in part) by
stating that the decision to grant a waiver only addresses CAA
preemption |

— This is consistent with Cal. Court case — we defer to DOT’s reasoned

opinion that CO2 standards are preempted under EPCA

‘Another approach is to defer deciding the waiver petition until the

court’s have decided the EPCA preemption issue.
— This appears to conflict with Administrator’s statements
— This would likely not avert an “unreasonable delay” law suit
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Caveat

 After review of the docket and precedent,

we believe the arguments against granting

the waiver have high to very high legal
vulnerability |
— All of the arguments discussed here would
“more likely than not lose in court if they are
challenged
« The arguments here are presented In
decreasing order of defensibility
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Partial Grant(co'nt) '

« Grantthe waiVer conditioned on our finding that GHGs
endanger public health or welfare |

— Plusses: 1) ties decision to a specific requirement in 202(a); 2)
waiver will be automatic if we find endangerment

— Minuses: 1) appears inconsistent with 209(b) burden of proof —
we can’t deny waiver unless we find inconsistency with 202(a) -
EPA'’s failure to decide endangerment question seems a weak
basis to affirmatively deny; 2) we will likely be attacked by waiver
advocates for essentially denying CA’s ability to act because we
haven't made a decision that arguably we should have made

already, and that we may be proposing to make in the same time

frame; 3) goes against precedent that Congress intended CA to
be trailblazer; 4) goes beyond the traditional test of consistency
with 202(a) (i.e. tech feasibility in the leadtime provided)
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Denial Finding: CA Doesn’t Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

« Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
‘conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to climate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discernible effect on ozone — thus, CA does not
need these standards to meet any compelling &
extraordinary conditions
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'CA Doesn’t Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

« Plusses: 1) interpretation trea'ting general clirnate issues different
from other air pollution issues is plausible; 2) CA did not try to
calculate specific reductions in temperature, which are very small

. ‘Minuses: 1) Climate change directionally exacerbates CA ozone
problems, which are the foundation of section 209(b); 2) data
indicates standards will lead to reduction in temperatures (actually
calculated by Alliance) and also reduction in 0zone precursors; 3)
EPA and courts have made clear that we are not to second-guess
CA policy choices and that every little bit of reduction helps —
Supreme Court opinion echoes this; 4) EPA will likely make
arguments similar to CA to justify our own GHG rule; 5) inconsistent
with precedent saying we look at vehicle program as a whole, not
individual standards : -
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Consistency With 202(a)

» Aside from arguments above, no
defensible argument for denial.

» Auto manufacturers did not provide

« CA provided substantial evidence that
standards could be met with technology
" already in field W|thout reducmg vehicle

size.
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evidence that standards were infeasible.
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Protectiveness finding

. We can only deny waiver under section 209(b)(1)(A) if
~ we find CA was arbitrary and capricious in making its “in
the aggregate” protectiveness finding

. Manufacturers rely on Sierra Research study to show
that CA standards will increase ozone precursors

— EPA has found several significant problems with the
- ~ assumptions in the Sierra Research study

- W

— CA has provided its own study that indicates that the standards
will decrease ozone precursors

— OAR believes CA’s assumptions are reasonable in general, and
not arbitrary or capricious

— EPA will be relying on assumptions similar to CA’s in its GHG
rule | .
- OAR does not believe that we can find CA's .
protectiveness finding to be arbitrary and capricious
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EPCA Preemption

" DOT has determined that state GHG/CO2 standards are preempted

under EPCA |

Case law indicates EPA can only deny waiver based on three
criteria in section 209(b), not on separate statutory preemption
(Constitutional preemption not as clear) — proper place for EPCA

challenge is federal court

We could caveat our decision (if we grant in whole or in part) by
stating that the decision to grant a waiver only addresses CAA

preemption | _.
_ This is consistent with Cal. Court case — we defer to DOT’s reasoned
opinion that CO2 standards are preempted under EPCA

Another approach is to defer deciding the waiver petition until the
court’s have decided the EPCA preemption issue. |

— This appears to conflict with Administrator’s statements

— This would likely not avert an “unreasonable delay” law suit
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Caveat

« After review of the docket and precedent,
we believe the arguments against granting
the waiver have high to very hlgh legal
vulnerability

— All of the arguments dlscussed here would
more likely than not lose in court if they are
challenged

« The arguments here are presented in
decreasing order of defensibility
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- Partial Grant

. Two possible approaches for granting a waiver only for
later years |

 Deny for first 2-3 years based on leadtime concerns

— Plusses: 1) Plausible argument that manufacturers were
counting on EPA’s stated view that section 202 did not allow
EPA regulation of GHGs and therefore EPA could not grant a
waiver - thus, they were only on notice since April Supreme
Court decision; 2) we routinely give manufacturers more than 9
months leadtime to meet our new standards

— Minuses: 1) Evidence in docket indicates manufacturers can
meet the standards for first 2-3 years; 2) EPA’s long time view is
that leadtime should run from date California enacts standards;
3) even given EPA’s previous opinion regarding section 202,
manufacturers were arguably not justified in thinking we would
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deny the waiver, given traditional analysis under section
209(b)(1)(C) | ‘
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Partial Grant (cont)

. Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare

— Plusses: 1) ties decision to a specific requirement in 202(a); 2)
waiver will be automatic if we find endangerment

— Minuses: 1) appears inconsistent with 209(b) burden of proof —
we can’t deny waiver unless we find inconsistency with 202(a) -
EPA’s failure to decide endangerment question seems a weak

~ basis to affirmatively deny; 2) we will likely be attacked by waiver
advocates for essentially denying CA’s ability to act because we
haven’t made a decision that arguably we should have made
already, and that we may be proposing to make in the same time
frame; 3) goes against precedent that Congress intended CA to
be trailblazer; 4) goes beyond the traditional test of consistency
with 202(a) (i.e. tech feasibility in the leadtime provided)
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Denial Finding: CA Doesn’t Need GHG Standards to Meet
Compelling and Extraordinary Conditions (1)

 Argument: Climate change is worldwide
condition caused by worldwide pollution. CA

-.conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to climate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discernible effect on ozone — thus, CA does not
need these standards to meet any compelling &
extraordinary conditions
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CA Doesn’t Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

. Plusses: 1) interpretation treating general clirnate issues different
from other air pollution issues is plausible; 2) CA did not try o
calculate specific reductions in temperature, which are very small

. Minuses: 1) Climate change directionally exacerbates CA ozone
problems, which are the foundation of section 209(b); 2) data
indicates standards will lead to reduction in temperatures (actually
calculated by Alliance) and also reduction in 0zone precursors, 3) ¢
EPA and courts have made clear that we are not to second-guess
CA policy choices and that every little bit of reduction helps —
Supreme Court opinion echoes this; 4) EPA will likely make
arguments similar to CA to justify our own GHG rule; 5) inconsistent
with precedent saying we look at vehicle program as a whole, not
individual standards |
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Consistency With 202(a)

 Aside from arguments above, no
defensible argument for denial.

. Auto manufacturers did not provide

« CA provided substantial evidence that
~standards could be met with technology
already in field W|thout reducing vehlcle

size.
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evidence that standards were infeasible.
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Protectiveness finding

- We can only deny waiver under section 209(b)(1)(A) if
we find CA was arbitrary and capricious in making its “in
the aggregate” protectiveness finding

 Manufacturers rely on Sierra Research study to show
that CA standards will increase ozone precursors

— EPA has found several significant problems with the
N assumptions in the Sierra Research study |

— CA has provided its own study that indicates that the standards
will decrease ozone precursors

— OAR believes CA’s assumptions are reasonable in general, and

not arbitrary or capricious = |
— EPA will be relying on assumptions similar to CA’s in its GHG
rule |
. OAR does not believe that we can find CA's
protectiveness finding to be arbitrary and capricious

T ————
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"EPCA Preemption

'DOT has determined that state GHG/CO2 standards are preempted

under EPCA :
Case law indicates EPA can only deny waiver based on three
criteria in section 209(b), not on separate statutory preemption
(Constitutional preemption not as clear) — proper place for EPCA
challenge is federal court .
We could caveat our decision (if we grant in whole or in part) by
stating that the decision to grant a waiver only addresses CAA
preemption - o

— This is consistent with Cal. Court case — we defer to DOT’s reasoned

opinion that CO2 standards are preempted under EPCA

Another approach is to defer deciding the waiver petition until the
court's have decided the EPCA preemption issue.

— This appears to conflict with Administrator’s statements

— This would likely not avert an “unreasonable delay” law suit
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California GHG Waiver

Arguments Against Granting

Caveat

« After review of the docket and precedent,
we don't believe there are any good
arguments against granting the waiver

— Al of the arguments discussed here are likely
to lose in court if we are sued

» The arguments here are the best of a bad
lot, going from most to least plausible

Partial Grant

+ Two possible approaches for granting a walver only for later years
+ Deny for first 2-3 years based on leadlime concems
— Plusses: 1) Pinusible argument that manufacturers wore wunﬂnlg on

EPA's stated viow ha! section 202 did net allow regulation of GHGs -
thus, thoy wera only on nofica since April Suprema Courl decision; 2)
we routinely give manufaclurers more than @ months leadtime to meot
our new standards; 3) chances of being sued less bkoly because this
only implicales a fow model yoars
Minuses: 1) Evidence in dockel indicates most gf not all) manufacturers
can meat tho standards for first 2-3 years; 2) EPA's long time view is
{hal leadtime shou!d run from date California enacts standards, 3) even
given EPA's previous opinion regarding section 202, manufaciurers
wers arguably nol justified in thinking we would dony the waiver, given
fraditional analysis under soction 208(b){1){C)

Partial Grant (cont)

+ Grant the waiver conditioned on our finding that GHGs
endanger public health or weifare

— Plusses: 1) ties decision to a specific requirement in 202(a); 2)
waiver will be automatic If we find endangerment; 3) only 1-2
model years would be affecled

— Minuses: 1) seems inconsistant with 208(b) burden of proof - we
can't deny walver unless we find inconsistency with 202{a) -
failure to decide endangarment question doesn't seam lo be
enough to affirmatively deny; 2) from public relalions
perspective, this seems really ugly — we are essenlially denying
CA's ability to act bacause ws haven'l made a decision that
everyona's been saying we should have made already, 3) goes
agains! dent that Cong intended CA o be trailblazer,
4) goes beyond the traditional lest of consistency with 202(a)
(i.e, tach feasibliity in the leadtime provided)

Denial Finding: CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (1)

» Argument: Climate change is worldwide
condition caused by worldwide pollution.
CA conditions are generally not
extraordinary with respect to climate.
Even with regard to ozone, change in
climate caused by standards is so
miniscule as to not have any discernible
effect on ozone - thus, CA does not need
these standards to meet any compelling &
extraordinary conditions

CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

 Plusses: 1) argument wir/t general climate issues is
plausible; 2) CA did not try to calculate specific
reductions in temperature, which are very small

+ Minuses: 1) Climate change exacerbates CA ozone
problems, which are the foundation of section 209(b); 2)
data indicates reduclion in temperatures from standards
(actually calculated hy\llianoe and also reduction in
ozone precursors; 3) EPA and courts have made clear
that we are not to second-guess CA policy choices and
that every little bit of reduclion helps — Supreme Court
opinion echoes this; 4) EPA will likely make arguments
similar to CA to justify our own GHG rule; 5) inconsistent
with precedent saying we look at vehicle programas a’
whole, not individual standards
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Consistency With 202(a) Protectiveness finding
R H i » We can only deny waiver under section 209(b)(1)(A) if
ASIde' from argun_'ents above, no pIausane we ﬁnd_CA‘zvqs grbltrary and capriclous in n(\a{((m)g( it)s in
argument for denial. the aggregate” protecliveness finding
° - . « Manufacturers rely on Sierra Research study to show
= Auto manufacturers did not provide that CA standards will increase ozone precursors
evidence that standards were infeasible. T T e
« CA provided substantial evidence that = gy U HCKama Ul ha otenchara
) — OAR bel CA's assumpti bl d
standards could be met with technology L e urecte e NS ONSLlE Y BRI
already in field without reducing vehicle - E'I? will be relying on assumptions similer to CA's in its GHG
size. + OAR does not believe that we canfind CA’s
protectiveness finding to be arbitrary and capricious

EPCA Preemption

. ggg}{-las determined that state CO2 standards are preempted under

« Case law indicales EPA can only deny waiver based on three
criteria In section 209{b), not on separate statulory preemption
(Constitutional ;mpt n not as clear) — proper placa for EPCA
challenge Is faderal court

« However, we could caveal our decision (If we grant in whole or in
part) by stating 1hat the decision to grant a waiver only extinguishes
C amption (this is consistent with Cal, Court case — we defer
to DOT's reasoned opinion thet CO2 standards are preempled
under EPCA

« Another approach (which gf ears to conflict with Administrator's
statements) is lo defer de dﬁm the waiver petition until the courl’s
have decided the EPCA ption issua, This would likely raise

lots of polifical and legal (unnecessary delay) hackles.
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California GHG Waiver
Arguments Against Granting
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Caveat

~+ After review of the docket and precedent,

we don'’t believe there are any good
arguments against granting the waiver
— All of the arguments discussed here are likely
to lose in court if we are sued.
« The arguments here are the best of a bad
lot, going from most to least plausible
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Partial Grant (cont)

. Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare

— Plusses: 1) ties decision to a specific requirement in 202(a); 2)
waiver will be automatic if we find endangerment; 3) only 1-2
model years would be affected

— Minuses: 1) seems inconsistent with 209(b) burden of proof — we
can’'t deny waiver unless we find inconsistency with 202(a) —
failure to decide endangerment question doesn’t seem to be
enough to affirmatively deny; 2) from public relations
perspective, this seems really ugly —we are essentially denying
CA’s ability to act because we haven’t made a decision that
everyone’s been saying we should have made already; 3) goes
against precedent that Congress intended CA to be trailblazer;
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4) goes beyond the traditional test of consistency with 202(a)
(i.e. tech feasibility in the leadtime provided) |
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Denial Finding: CA Doesn’t Need GHG Standards to Meet

Compelling and Extraordinary Conditions (1)

 Argument: Climate change is worldwide
condition caused by worldwide pollution.
CA conditions are generally not
extraordinary with respect to climate.
Even with regard to ozone, change in
climate caused by standards is so
miniscule as to not have any discernible
effect on ozone — thus, CA does not need
these standards to meet any compelling &
extraordinary conditions
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Consistency With 202(a)

+ Aside from arguments above, no plausible

argument for denial.

. Auto manufacturers did not provide
- evidence that standards were infeasible.

. CA provided substantial evidence that
standards could be met with technology
‘already in field without reducing vehicle

size.

\.’N’JOJHHS 01 ASNOdSTY NI SASOdINd LHOISYIAQ ¥O SSTHONOD OL A'INO dIZIMOHLLY TUNSOTOSIA
T ADNAOV NOLLDALOUJ TVINIWNOUIANT ‘S’ THL A0 INFNNDO( JALLVIIGI T TVNYILLN]



VYNAOJANS O.L ASNOJSTY NI SASOdUNd LHOISYAAQ HO4 SSTUIONOD OL A'INQ AAZINMOHLIY THNSOTOSIA
ADNTOV NOILLDALOYJ TVININNOAIANY ‘S'() AHL 40 INTWNDO0(J JALLVIZIITA(J TYNIALN]

Protectiveness finding

« We can only deny waiver under section 209(b)(1 )(A) if
we find CA was arbitrary and capricious in making its “in
the aggregate” protectiveness finding

«- Manufacturers rely on Sierra Research ‘study to show
that CA standards will increase ozone precursors

— EPA has found several significant problems with the
assumptions in the Sierra Research study

— CA has provided its own study that indicates that the standards
will decrease ozone precursors .

_ OAR believes CA’s assumptions are reasonable in general, and
not arbitrary or capricious |

— EPA will be relying on assumptions similar to CA’s in its GHG
rule

. OAR does not believe that we can find CA’s
protectiveness finding to be arbitrary and capricious
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EPCA Preemption

Eggpt\as determined that state CO2 standards are preempted under

Case law indicates EPA can only deny waiver based on three
criteria in section 209(b), not on separate statutory preemption
(Constitutional preemption not as clear) — proper place for EPCA
challenge is federal court | |

However, we could caveat our decision (if we grant in whole or in
p?qu by stating that the decision to grant a waiver only extinguishes
CAA preemption (this is consistent with Cal. Court case —we defer
to DOT’s reasoned opinion that CO2 standards are preempted
under EPCA ‘ . ‘
Another approach (which appears to conflict with Administrator’s
statements) is to defer deciding the waiver petition until the court’s
have decided the EPCA preemption issue. This would likely raise
lots of political and legal (unnecessary delay) hackles.
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California GHG Waiver

Arguments Against Granting

Caveat

+ After review of the docket and precedent,
we believe the arguments against granting
the waiver have high to very high legal
vulnerability

— Al of the arguments discussed here would
more likely than not lose in court if they are
challenged

* The arguments here are presented in
decreasing order of defensibility

Partial Grant

+ Two possible approaches for granting a waiver only for
later years

+ Deny for first 2-3 years based on leadtime concems
- Plusses: 1) Plausible argument that manufacturers were

counting on EPA’s sialad view that seclion 202 did not allow
EPA regulation of GHGs and therefore EPA could not grant a
walbver - thus, the ware only on notice since April Supreme
Court decisio! era routinely give manufacturars more than 9
monihs leadlima lo meet our new standards
Minuses: 1) Evidench in docket indicates manufacturers can
maeet the standards for first 2-3 years; 2) EPA's long time view is
that leadtime should run from date Califomla enacts standards;

3) even given EPA's previous opinion regardlng secilon 202,
manufaclurers were arguably nol justified in thinking we would
deny the walver, given lraditionel analysis under section
209)N(C)

Partial Grant (cont)

» Grant the waiver conditioned on our finding that GHGs
endanger public health or welfare

— Plusses: 1) ties decision to a specific requirement in 202(a); 2)
walver will be automatic if we find &ndangerment

— Minuses: 1) appears inconslsient with 209(b) burden of proof ~
we can't deny walver unless we find inconsistency with 202(a) —
EPA's failure to decide endangsmment question seems a weak
basis to affirnatively deny; 2) we will llkely be attacked by waiver
advocates for essentially denying CA'’s abillty to act because we
haven't made a decislon that arguably we should have made
already, and that we may be proposing (o make in the same time
frame; 3) goes against precedent that Congress intended CA 10
be trallblezer; 4) goes beyond the traditional test of consistency
with 202(a) (i.e. tech feasibillty in the leadlime provided)

Denial Finding: CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (1)

+ Argument: Climate change is worldwide
condition caused by worldwide pollution. CA
conditions (causes of air pollution such as
emissions/geography; levels of air pollution;
effects of air pollution) are generally not
extraordinary with respect to climate. Even with
regard to ozone, change in climate caused by
standards is so miniscule as to not have any
discemible effect on ozone — thus, CA does not
need these standards to meet any compelling &
extraordinary conditions

CA Doesn't Need GHG Standards to Meet
Compelling and Extraordinary Conditions (2)

Pl 1) tion Feneral climate Issues different
from other air &ic'llutlcn isauas is plausible; 2) CA did not try to
tions In emperature which ara very small
. Mt‘r\usus 1] Ciirnala change directionally exacerbatas CA ozone
rm re the foundalion of senlinn 209(b); 2) data
Iqales 5ln|1dna'|is will lead to reduction | n {emperalures (aclun!l
caleulatéd by Alliance) and also In ozone p
EPA and courts have made clear that we are not o semnd-guua
CA policy cholces and that every [ittlo bil of reduction ham
Supmme Court opinian echoes lhis, 4) F.Pa MIL iikaty make
uments simtl.nr llo CA 1%0 h“w\mhlélm rulg; 5) ‘mcogsialanl
nangwe ol npmgrarnasa ole, not
v ioat standars
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Consistency With 202(a)

Aside from arguments above, no
defensible argument for denial.

Auto manufacturers did not provide
evidence that standards were infeasible.

CA provided substantial evidence that
standards could be met with technology
already in field without reducing vehicle
size.

Protectiveness finding

We can only deny waiver under section 209(b 81 )A) if
woe find CA was arbitrary and capriclous In making its “in
the aggregate” protectiveness finding .
Manufacturers rely on Sierra Research study to show
that CA standards will increase ozone precursors
— EPA has foumd several significant problems with the
assumptions In the Sierra Research study
~ CA has provided its own study that indicates that the standards
will decrease ozone precursors .
— OAR believes CA's assumptions are reasonable in general, and .
not arbitrary or capricious :
- EI'i’A will be relylng on assumptions simllar to CA's in lts GHG
rule s

OAR does not balieve that we can find CA's
protectiveness finding to be arbitrary and capricious

EPCA Preemption

« DOT hag gitermined {hat state'GHG/CO2 standards are preempted

under E|

» Case law indicales EPA can only deny walver based on thrée

criteria In section 209[):30
{Constitutional mp!

, ot on s?:rara:a stalutory preemplion
challenge is fedsral court

n nol as clear) — proper place for EPCA

= We could caveal our declsion (if we grant in whole or In part) by

stating that the declsion to grant a walver only addresses C,
preemption

— This is conaislent with Cal. Court case — we defer to DOT's reasoned

opinion thal CO2 standards are preempied under EPCA

Another approach is to defer deciding the waiver pstition untif the
court's have daclded the EPCA preemption issus.

= This appears to conflict with Adminlstrator’s slatements

~ This would likely nol averl an “unreasonable delay” law suit
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