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PETROLEUM MARKETING PRACTICES ACT

PuBLICc LAw 95-297

AN ACT To provide for the protection of franchised distributors and retailers of
motor fuel and to encourage conservation of automotive gasoline and competition
in the marketing of such gasoline by requiring that information regarding the oc-
tane rating of automotive gasoline be disclosed to consumers.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act may

be cited as the “Petroleum Marketing Practices Act”.

[15 U.S.C. 2801 note]
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TITLE I—FRANCHISE PROTECTION
DEFINITIONS

SEcC. 101. As used in this title:
(1)(A) The term “franchise” means any contract—
(1) between a refiner and a distributor,
(i1) between a refiner and a retailer,
(iii) between a distributor and another distributor, or
(iv) between a distributor and a retailer,
under which a refiner or distributor (as the case may be) author-
izes or permits a retailer or distributor to use, in connection with
the sale, consignment, or distribution of motor fuel, a trademark
which is owned or controlled by such refiner or by a refiner which
supplies motor fuel to the distributor which authorizes or permits
such use.
(B) The term “franchise” includes—

1Entry to the table of contents does not conform with the section heading.
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Sec. 101 PETROLEUM MARKETING PRACTICES ACT 6

(i) any contract under which a retailer or distributor (as
the case may be) is authorized or permitted to occupy leased
marketing premises, which premises are to be employed in con-
nection with the sale, consignment, or distribution of motor
fuel under a trademark which is owned or controlled by such
refiner or by a refiner which supplies motor fuel to the dis-
tributor which authorizes or permits such occupancy;

(i1) any contract pertaining to the supply of motor fuel
which is to be sold, consigned or distributed—

(I) under a trademark owned or controlled by a re-
finer; or
(IT) under a contract which has existed continuously

since May 15, 1973, and pursuant to which, on May 15,

1973, motor fuel was sold, consigned or distributed under

a t(ri'ademark owned or controlled on such date by a refiner;

an

(iii) the unexpired portion of any franchise, as defined by
the preceding provisions of this paragraph, which is trans-
ferred or assigned as authorized by the provisions of such fran-
chise or by any applicable provision of State law which permits
such transfer or assignment without regard to any provision of
the franchise.

(2) The term “franchise relationship” means the respective
motor fuel marketing or distribution obligations and responsibil-
ities of a franchisor and a franchisee which result from the mar-
keting of motor fuel under a franchise.

(3) The term “franchisor” means a refiner or distributor (as the
case may be) who authorizes or permits, under a franchise, a re-
tailer or distributor to use a trademark in connection with the sale,
consignment, or distribution of motor fuel.

(4) The term “franchisee” means a retailer or distributor (as
the case may be) who is authorized or permitted, under a franchise,
to use a trademark in connection with the sale, consignment, or
distribution of motor fuel.

(5) The term “refiner” means any person engaged in the refin-
ing of crude oil to produce motor fuel, and includes any affiliate of
such person.

(6) The term “distributor” means any person, including any af-
filiate of such person, who—

(A) purchases motor fuel for sale, consignment, or distribu-
tion to another; or

(B) receives motor fuel on consignment for consignment or
distribution to his own motor fuel accounts or to accounts of
his supplier, but shall not include a person who is an employee
of, or merely serves as a common carrier providing transpor-
tation service for, such supplier.

(7) The term “retailer” means any person who purchases motor
fuel for sale to the general public for ultimate consumption.

(8) The term “marketing premises” means, in the case of any
franchise, premises which, under such franchise, are to be em-
ployed by the franchisee in connection with the sale, consignment,
or distribution of motor fuel.

(9) The term “leased marketing premises” means marketing
premises owned, leased, or in any way controlled by a franchisor
and which the franchisee is authorized or permitted, under the
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franchise, to employ in connection with the sale, consignment, or
distribution of motor fuel.

(10) The term “contract” means any oral or written agreement.
For supply purposes, delivery levels during the same month of the
previous year shall be prima facie evidence of an agreement to de-
liver such levels.

(11) The term “trademark” means any trademark, trade name,
service mark, or other identifying symbol or name.

(12) The term “motor fuel” means gasoline and diesel fuel of
a type distributed for use as a fuel in self-propelled vehicles de-
signed primarily for use on public streets, roads, and highways.

(13) The term “failure” does not include—

(A) any failure which is only technical or unimportant to
the franchise relationship;
(B) any failure for a cause beyond the reasonable control
of the franchisee; or
(C)1 any failure based on a provision of the franchise
which is illegal or unenforceable under the law of any
State (or subdivision thereof).

(14) The terms “fail to renew” and “nonrenewal” mean, with re-
spect to any franchise relationship, a failure to reinstate, continue,
or extend the franchise relationship—

(A) at the conclusion of the term, or on the expiration date,
stated in the relevant franchise;

(B) at any time, in the case of the relevant franchise which
does not state a term of duration or an expiration date; or

(C) following a termination (on or after the date of enact-
ment of this Act) of the relevant franchise which was entered
into prior to such date of enactment and has not been renewed
after such date.

(15) The term “affiliate” means any person who (other than by
means of a franchise) controls, is controlled by, or is under common
control with, any other person.

(16) The term “relevant geographic market area” includes a
State or a standard metropolitan statistical area as periodically es-
tablished by the Office of Management and Budget.

(17) The term “termination” includes cancellation.

(18) The term “commerce” means any trade, traffic, transpor-
tation, exchange, or other commerce—

(A) between any State and any place outside of such State;
or
(B) which affects any trade, transportation, exchange, or

other commerce described in subparagraph (A).

(19) The term “State” means any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam, and any other common-
wealth, territory, or possession of the United States.

[15 U.S.C. 2801]
FRANCHISE RELATIONSHIP; TERMINATION AND NONRENEWAL

SEC. 102. (a) Except as provided in subsection (b) and section
103, no franchisor engaged in the sale, consignment, or distribution
of motor fuel in commerce may—

1S0 in law; indentation is wrong.
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(1) terminate any franchise (entered into or renewed on or
after the date of enactment of this Act) prior to the conclusion
of the term, or the expiration date, stated in the franchise; or

(2) fail to renew any franchise relationship (without regard
to the date on which the relevant franchise was entered into
or renewed).

(b)(1) Any franchisor may terminate any franchise (entered
into or renewed on or after the date of enactment of this Act) or
may fail to renew any franchise relationship, if—

d(A) the notification requirements of section 104 are met;
an

(B) such terminaton is based upon a ground described in
paragraph (2) or such nonrenewal is based upon a ground de-
scribed in paragraph (2) or (3).

(2) For purposes of this subsection, the following are grounds
for termination of a franchise or nonrenewal of a franchise relation-
ship:

(A) A failure by the franchisee to comply with any provi-
sion of the franchise, which provision is both reasonable and
of material significance to the franchise relationship, if the
franchisor first acquired actual or constructive knowledge of
such failure—

(i) not more than 120 days prior to the date on which
notification of termination or nonrenewal is given, if notifi-
cation is given pursuant to section 104(a); or

(i1) not more than 60 days prior to the date on which
notification of termination or nonrenewal is given, if less
than 90 days notification is given pursuant to section
104(b)(1).

(B) A failure by the franchisee to exert good faith efforts
to carry out the provisions of the franchise, if—

(i) the franchisee was apprised by the franchisor in
writing of such failure and was afforded a reasonable op-
portunity to exert good faith efforts to carry out such pro-
visions; and

(i1) such failure thereafter continued within the period
which began not more than 180 days before the date notifi-
cation of termination or nonrenewal was given pursuant to
section 104.

(C) The occurrence of an event which is relevant to the
franchise relationship and as a result of which termination of
the franchise or nonrenewal of the franchise relationship is
reasonable, if such event occurs during the period the franchise
is in effect and the franchisor first acquired actual or construc-
tive knowledge of such occurrence—

(i) not more than 120 days prior to the date on which
notification of termination or nonrenewal is given, if notifi-
cation is given pursuant to section 104(a); or

(i1) not more than 60 days prior to the date on which
notification of termination or nonrenewal is given, if less
than 90 days notification is given pursuant to section
104(b)(1).

(D) An agreement, in writing, between the franchisor and
the franchisee to terminate the franchise or not to renew the
franchise relationship, if—
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(i) such agreement is entered into not more than 180
days prior to the date of such termination or, in the case
of nonrenewal, not more than 180 days prior to the conclu-
sﬁ)n of the term, or the expiration date, stated in the fran-
chise;

(i1) the franchisee is promptly provided with a copy of
such agreement, together with the summary statement de-
scribed in section 104(d); and

(iii) within 7 days after the date on which the
franchisee is provided a copy of such agreement, the
franchisee has not posted by certified mail a written notice
to the franchisor repudiating such agreement.

(E) In the case of any franchise entered into prior to the
date of the enactment of this Act and in the case of any fran-
chise entered into or renewed on or after such date (the term
of which is 3 years or longer, or with respect to which the
franchisee was offered a term of 3 years or longer), a deter-
mination made by the franchisor in good faith and in the nor-
mal course of business to withdraw from the marketing of
motor fuel through retail outlets in the relevent geographic
market area in which the marketing premises are located, if—

(1) such determination—

(I) was made after the date such franchise was en-
tered into or renewed, and

(IT) was based upon the occurrence of changes in
relevant facts and circumstances after such date;

(i) the termination or nonrenewal is not for the pur-
pose of converting the premises, which are the subject of
the franchise, to operation by employees or agents of the
franchisor for such franchisor’s own account; and

(ii1) in the case of leased marketing premises—

(I) the franchisor, during the 180-day period after
notification was given pursuant to section 104, either
made a bona fide offer to sell, transfer, or assign to
the franchisee such franchisor’s interests in such
premises, or, if applicable, offered the franchisee a
right of first refusal of at least 45 days duration of an
offer, made by another, to purchase such franchisor’s
interest in such premises; or

(II) in the case of the sale, transfer, or assignment
to another person of the franchisor’s interest in such
premises in connection with the sale, transfer, or as-
signment to such other person of the franchisor’s in-
terest in one or more other marketing premises, if
such other person offers, in good faith, a franchise to
the franchisee on terms and conditions which are not
discriminatory to the franchisee as compared to fran-
chises then currently being offered by such other per-
son or franchises then in effect and with respect to
which such other person is the franchisor.

(8) For purposes of this subsection, the following are grounds
for nonrenewal of a franchise relationship:

(A) The failure of the franchisor and the franchisee to
afgree to changes or additions to the provisions of the franchise,
1 —
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(i) such damages or additions are the result of deter-
minations made by the franchisor in good faith and in the
normal course of business; and

(i1) such failure is not the result of the franchisor’s in-
sistence upon such changes or additions for the purpose of
converting the leased marketing premises to operation by
employees or agents of the franchisor for the benefit of the
franchisor or otherwise preventing the renewal of the fran-
chise relationship.

(B) The receipt of numerous bona fide customer complaints
by the franchisor concerning the franchisee’s operation of the
marketing premises, if—

(1) the franchisee was promptly apprised of the exist-
ence and nature of such complaints following receipt of
such complaints by the franchisor; and

(i1) if such complaints related to the condition of such
premises or to the conduct of any employee of such
franchisee, the franchisee did not promptly take action to
cure or correct the basis of such complaints.

(C) A failure by the franchisee to operate the marketing
premises in a clean, safe, and healthful manner, if the
franchisee failed to do so on two or more previous occasions
and the franchisor notified the franchisee of such failures.

(D) In the case of any franchise entered into prior to the
date of the enactment of this Act (the unexpired term of which,
on such date of enactment, is 3 years or longer) and, in the
case of any franchise entered into or renewed on or after such
date (the term of which was 3 years or longer, or with respect
to which the franchisee was offered a term of 3 years or
longer), a determination made by the franchisor in good faith
and in the normal course of business, if—

(1) such determination is—

(I) to convert the leased marketing premises to a
use other than the sale or distribution of motor fuel,

(IT) to materially alter, add to, or replace such
premises,

(ITI) to sell such premises, or

(IV) that renewal of the franchise relationship is
likely to be uneconomical to the franchisor despite any
reasonable changes or reasonable additions to the pro-
visions of the franchise which may be acceptable to the
franchisee;

(ii) with respect to a determination referred to in sub-
clause (II) or (IV), such determination is not made for the
purpose of converting the leased marketing premises to op-
eration by employees or agents of the franchisor for such
franchisor’s own account; and

(iii) in the case of leased marketing premises such
franchisor, during the 90-day period after notification was
given pursuant to section 104, either—

(I) made a bona fide offer to sell, transfer, or as-
sign to the franchisee such franchisor’s interests in
such premises; or

(IT) if applicable, offered the franchisee a right of
first refusal of at least 45-days duration of an offer,
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made by another, to purchase such franchisor’s inter-

est in such premises.

(¢) As used in subsection (b)(2)(C), the term “an event which
is relevant to the franchise relationship and as a result of which
termination of the franchise or nonrenewal of the franchise rela-
tionship is reasonable” includes events such as—

(1) fraud or criminal misconduct by the franchisee relevant
to the operation of the marketing premises;

(2) declaration of bankruptcy or judicial determination of
insolvency of the franchisee;

(3) continuing severe physical or mental disability of the
franchisee of at least 3 months duration which renders the
franchisee unable to provide for the continued proper operation
of the marketing premises;

(4) loss of the franchisor’s right to grant possession of the
%eased frparketing premises through expiration of an underlying
ease, if—

(A) the franchisee was notified in writing, prior to the
commencement of the term of the then existing franchise—

(1) of the duration of the underlying lease; and

(i1) of the fact that such underlying lease might
expire and not be renewed during the term of such
franchise (in the case of termination) or at the end of
such term (in the case of nonrenewal);

(B) during the 90-day period after notification was
given pursuant to section 104, the franchisor offers to as-
sign to the franchisee any option to extend the underlying
lease or option to purchase the marketing premises that is
held by the franchisor, except that the franchisor may con-
dition the assignment upon receipt by the franchisor of—

(i) an unconditional release executed by both the
landowner and the franchisee releasing the franchisor
from any and all liability accruing after the date of the
assignment for—

(I) financial obligations under the option (or
the resulting extended lease or purchase agree-
ment);

(II) environmental contamination to (or origi-
nating from) the marketing premises; or

(IIT) the operation or condition of the mar-
keting premises; and
(i1) an instrument executed by both the landowner

and the franchisee that ensures the franchisor and the
contractors of the franchisor reasonable access to the
marketing premises for the purpose of testing for and
remediating any environmental contamination that
may be present at the premises; and

(C) in a situation in which the franchisee acquires pos-
session of the leased marketing premises effective imme-
diately after the loss of the right of the franchisor to grant
possession (through an assignment pursuant to subpara-
graph (B) or by obtaining a new lease or purchasing the
marketing premises from the landowner), the franchisor (if
requested in writing by the franchisee not later than 30
days after notification was given pursuant to section 104),
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during the 90-day period after notification was given pur-

suant to section 104—

(1) made a bona fide offer to sell, transfer, or as-
sign to the franchisee the interest of the franchisor in
any improvements or equipment located on the prem-
ises; or

(ii) if applicable, offered the franchisee a right of
first refusal (for at least 45 days) of an offer, made by
another person, to purchase the interest of the
franchisor in the improvements and equipment.

(5) condemnation or other taking, in whole or in part, of
the marketing premises pursuant to the power of eminent do-
main;

(6) loss of the franchisor’s right to grant the right to use
the trademark which is the subject of the franchise, unless
such loss was due to trademark abuse, violation of Federal or
State law, or other fault or negligence of the franchisor, which
such abuse, violation, or other fault or negligence is related to
action taken in bad faith by the franchisor;

(7) destruction (other than by the franchisor) of all or a
substantial part of the marketing premises;

(8) failure by the franchisee to pay to the franchisor in a
timely manner when due all sums to which the franchisor is
legally entitled;

(9) failure by the franchisee to operate the marketing
premises for—

(A) 7 consecutive days, or
(B) such lesser period which under the facts and cir-
cumstances constitutes an unreasonable period of time;

(10) willful adulteration, mislabeling or misbranding of
motor fuels or other trademark violations by the franchisee;

(11) knowing failure of the franchisee to comply with Fed-
eral, State, or local laws or regulations relevant to the oper-
ation of the marketing premises; and

(12) conviction of the franchisee of any felony involving
moral turpitude.

(d) In the case of any termination of a franchise (entered into
or renewed on or after the date of enactment of this Act), or in the
case of any nonrenewal of a franchise relationship (without regard
to the date on which such franchise relationship was entered into
or renewed)—

(1) if such termination or nonrenewal is based upon an
event described in subsection (c)(5), the franchisor shall fairly
apportion between the franchisor and the franchisee compensa-
tion, if any, received by the franchisor based upon any loss of
business opportunity or good will; and

(2) if such termination or nonrenewal is based upon an
event described in subsection (c¢)(7) and the leased marketing
premises are subsequently rebuilt or replaced by the franchisor
and operated under a franchise, the franchisor shall, within a
reasonable period of time, grant to the franchisee a right of
first refusal of the franchise under which such premises are to
be operated.

[15 U.S.C. 2802]
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TRIAL FRANCHISES AND INTERIM FRANCHISES; NONRENEWAL

SEC. 103. (a) The provisions of section 102 shall not apply to
the nonrenewal of any franchise relationship—

(1) under a trial franchise; or

(2) under an interim franchise.

(b) For purposes of this section—

(1) The term “trial franchise” means any franchise—

(A) which is entered into on or after the date of enact-
ment of this Act;

(B) the franchisee of which has not previously been a
party to a franchise with the franchisor;

(C) the initial term of which is for a period of not more
than 1 year; and

(D) which is in writing and states clearly and
conspicuously—

(1) that the franchise is a trial franchise;

(i1) the duration of the initial term of the fran-
chise;

(iii) that the franchisor may fail to renew the fran-
chise relationship at the conclusion of the initial term
stated in the franchise by notifying the franchisee, in
accordance with the provisions of section 104, of the
franchisor’s intention not to renew the franchise rela-
tionship; and

(iv) that the provisions of section 102, limiting the
right of a franchisor to fail to renew a franchise rela-
tionship, are not applicable to such trial franchise.

(2) The term “trial franchise” does not include any unex-
pired period of any term of any franchise (other than a trial
franchise, as defined by paragraph (1)) which was transferred
or assigned by a franchisee to the extent authorized by the pro-
visions of the franchise or any applicable provision of State law
which permits such transfer or assignment, without regard to
any provision of the franchise.

(3) The term “interim franchise” means any franchise—

(A) which is entered into on or after the date of the
enactment of this Act;

(B) the term of which, when combined with the terms
of all prior interim franchises between the franchisor and
the franchisee, does not exceed 3 years;

(C) the effective date of which occurs immediately
after the expiration of a prior franchise, applicable to the
marketing premises, which was not renewed if such
nonrenewal—

(i) was based upon a determination described in
section 102(b)(2)(E), and

(i1) the requirements of section 102(b)(2)(E) were
satisfied; and
(D) which is in writing and states clearly and

conspicuously—

(i) that the franchise is an interim franchise;

(i1) the duration of the franchise; and

(iii) that the franchisor may fail to renew the fran-
chise at the conclusion of the term stated in the fran-
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chise based upon a determination made by the
franchisor in good faith and in the normal course of
business to withdraw from the marketing of motor fuel
through retail outlets in the relevant geographic mar-
ket area in which the marketing premises are located
if the requirements of section 102(b)(2)(E) (ii) and (iii)
are satisfied.
(c) If the notification requirements of section 104 are met, any
franchisor may fail to renew any franchise relationship—
(1) under any trial franchise, at the conclusion of the initial
term of such trial franchise; and
(2) under any interim franchise, at the conclusion of the term
of such interim franchise, if—
(A) such nonrenewal is based upon a determination
described in section 102(b)(2)(E); and
(B) the requirements of section 102(b)(2)(E) (ii) and
(ii1) are satisfied.

[15 U.S.C. 2803]
NOTIFICATION OF TERMINATION OR NONRENEWAL

SEC. 104. (a) Prior to termination of any franchise or non-
renewal of any franchise relationship, the franchisor shall furnish
notification of such termination or such nonrenewal to the
franchisee who is a party to such franchise or such franchise
relationship—

(1) in the manner described in subsection (c¢); and

(2) except as provided in subsection (b), not less than 90
days prior to the date on which such termination or non-
renewal takes effect.

(b)(1) In circumstances in which it would not be reasonable for
the franchisor to furnish notification, not less than 90 days prior
to the date on which termination or nonrenewal takes effect, as re-
quired by subsection (a)(2)—

(A) such franchisor shall furnish notification to the
franchisee affected thereby on the earliest date on which fur-
nishing of such notification is reasonably practicable; and

(B) in the case of leased marketing premises, such
franchisor—

(i) may not establish a new franchise relationship with

respect to such premises before the expiration of the 30-

day period which begins—

(I) on the date notification was posted or person-
ally delivered, or
(IT) if later, on the date on which such termination
or nonrenewal takes effect; and
(i) may, if permitted to do so by the franchise agree-
ment, repossess such premises and, in circumstances
under which it would be reasonable to do so, operate such
premises through employees or agents.

(2) In the case of any termination of any franchise or any non-
renewal of any franchise relationship pursuant to the provisions of
section 102(b)(2)(E) or section 103(c)(2), the franchisor shall—
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(A) furnish notification to the franchisee not less than 180
days prior to the date on which such termination or non-
renewal takes effect; and

(B) promptly provide a copy of such notification, together
with a plan describing the schedule and conditions under
which the franchisor will withdraw from the marketing of
motor fuel through retail outlets in the relevant geographic
area, to the Governor of each State which contains a portion
of such area.

(c) Notification under this section—

(1) shall be in writing;

(2) shall be posted by certified mail or personally delivered
to the franchisee; and

(3) shall contain—

(A) a statement of intention to terminate the franchise
or not to renew the franchise relationship, together with
the reasons therefor;

(B) the date on which such termination or nonrenewal
takes effect; and

(C) the summary statement prepared under subsection
(d)

(d)(1) Not later than 30 days after the date of enactment of
this Act, the Secretary of Energy shall prepare and publish in the
Federal Register a simple and concise summary of the provisions
of this title, including a statement of the respective responsibilities
of, and the remedies and relief available to, any franchisor and
franchisee under this title.

(2) In the case of summaries required to be furnished under
the provisions of section 102(b)(2)(D) or subsection (c)(3)(C) of this
section before the date of publication of such summary in the Fed-
eral Register, such summary may be furnished not later than 5
days after it is so published rather than at the time required under
such provisions.

[15 U.S.C. 2804]
ENFORCEMENT

SEC. 105. (a) If a franchisor fails to comply with the require-
ments of section 102 or 103, the franchisee may maintain a civil
action against such franchisor. Such action may be brought, with-
out regard to the amount in controversy, in the district court of the
United States in any judicial district in which the principal place
of business of such franchisor is located or in which such franchisee
is doing business, except that no such action may be maintained
unless commenced within 1 year after the later of—

(1) the date of termination of the franchise or nonrenewal
of the franchise relationship; or
(2) the date the franchisor fails to comply with the require-

ments of section 102 or 103.

(b)(1) In any action under subsection (a), the court shall grant
such equitable relief as the court determines is necessary to rem-
edy the effects of any failure to comply with the requirements of
section 102 or 103, including declaratory judgment, mandatory or
prohibitive injunctive relief, and interim equitable relief.
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(2) Except as provided in paragraph (3), in any action under
subsection (a), the court shall grant a preliminary injunction if—

(A) the franchisee shows—

(i) the franchise of which he is a party has been termi-
nated or the franchise relationship of which he is a party
has not been renewed, and

(i) there exist sufficiently serious questions going to
the merits to make such questions a fair ground for litiga-
tion; and
(B) the court determines that, on balance, the hardships

imposed upon the franchisor by the issuance of such prelimi-

nary injunctive relief will be less than the hardship which
would be imposed upon such franchisee if such preliminary in-
junctive relief were not granted.

(3) Nothing in this subsection prevents any court from requir-
ing the franchisee in any action under subsection (a) to post a
bond, in an amount established by the court, prior to the issuance
or continuation of any equitable relief.

(4) In any action under subsection (a), the court need not exer-
cise its equity powers to compel continuation or renewal of the
franchise relationship if such action was commenced—

(A) more than 90 days after the date on which notification
pursuant to section 104(a) was posted or personally delivered
to the franchisee;

(B) more than 180 days after the date on which notifica-
tion pursuant to section 104(b)(2) was posted or personally de-
livered to the franchisee; or

(C) more than 30 days after the date on which the termi-
nation of such franchise or the nonrenewal of such franchise
relationship takes effect if less than 90 days notification was
provided pursuant to section 104(b)(1).

(¢) In any action under subsection (a), the franchisee shall have
the burden of proving the termination of the franchise or the non-
renewal of the franchise relationship. The franchisor shall bear the
burden of going forward with evidence to establish as an affirma-
tive defense that such termination or nonrenewal was permitted
under section 102(b) or 103, and, if applicable, that such franchisor
complied with the requirements of section 102(d).

(d)(1) If the franchisee prevails in any action under subsection
(a), such franchisee shall be entitled—

(A) consistent with the Federal Rules of Civil Procedure, to
actual damages;

(B) in the case of any such action which is based upon con-
duct of the franchisor which was in willful disregard of the re-
quirements of section 102 or 103, or the rights of the
franchisee thereunder, to exemplary damages, where appro-
priate; and

(C) to reasonable attorney and expert witness fees to be
paid by the franchisor, unless the court determines that only
nominal damages are to be awarded to such franchisee, in
which case the court, in its discretion, need not direct that
such fees be paid by the franchisor.

(2) The question of whether to award exemplary damages and
the amount of any such award shall be determined by the court
and not by a jury.
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(3) In any action under subsection (a), the court may, in its dis-
cretion, direct that reasonable attorney and expert witness fees be
paid by the franchisee if the court finds that such action is frivo-
lous.

(e)(1) In any action under subsection (a) with respect to a fail-
ure of a franchisor to renew a franchise relationship in compliance
with the requirements of section 102, the court may not compel a
continuation or renewal of the franchise relationship if the
franchisor demonstrates to the satisfaction of the court that—

(A) the basis for such nonrenewal is a determination made
by the franchisor in good faith and in the normal course of
business—

(i) to convert the leased marketing premises to a use
other than the sale or distribution of motor fuel,

(i1) to materially alter, add to, or replace such prem-
ises,

(iii) to sell such premises,

(iv) to withdraw from the marketing of motor fuel
through retail outlets in the relevant geographic market
area in which the marketing premises are located, or

(v) that renewal of the franchise relationship is likely
to be uneconomical to the franchisor despite any reason-
able changes or reasonable additions to the provisions of
the franchise which may be acceptable to the franchisee;
and
(B) the requirements of section 104 have been complied

with.

(2) The provisions of paragraph (1) shall not affect any right
of any franchisee to recover actual damages and reasonable attor-
ney and expert witness fees under subsection (d) if such non-
renewal is prohibited by section 102.

(f)(1) No franchisor shall require, as a condition of entering
into or renewing the franchise relationship, a franchisee to release
or waive—

(A) any right that the franchisee has under this title or
other Federal law; or

(B) any right that the franchisee may have under any
valid and applicable State law.

(2) No provision of any franchise shall be valid or enforceable
if the provision specifies that the interpretation or enforcement of
the franchise shall be governed by the law of any State other than
the State in which the franchisee has the principal place of busi-
ness of the franchisee.

[15 U.S.C. 2805]
RELATIONSHIP OF THIS TITLE TO STATE LAW

SEC. 106. (a)(1) To the extent that any provision of this title
applies to the termination (or the furnishing of notification with re-
spect thereto) of any franchise, or to the nonrenewal (or the fur-
nishing of notification with respect thereto) of any franchise rela-
tionship, no State or any political subdivision thereof may adopt,
enforce, or continue in effect any provision of any law or regulation
(including any remedy or penalty applicable to any violation there-
of) with respect to termination (or the furnishing of notification
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with respect thereto) of any such franchise or to the nonrenewal (or
the furnishing of notification with respect thereto) of any such fran-
chise relationship unless such provision of such law or regulation
is the same as the applicable provision of this title.

(2) No State or political subdivision of a State may adopt, en-
force, or continue in effect any provision of law (including a regula-
tion) that requires a payment for the goodwill of a franchisee on
the termination of a franchise or nonrenewal of a franchise rela-
tionship authorized by this title.

(b)(1) Nothing in this title authorizes any transfer or assign-
ment of any franchise or prohibits any transfer or assignment of
any franchise as authorized by the provisions of such franchise or
by any applicable provision of State law which permits such trans-
fer or assignment without regard to any provision of the franchise.

(2) Nothing in this title shall prohibit any State from speci-
fying the terms and conditions under which any franchise or fran-
chise relationship may be transferred to the designated successor
of a franchisee upon the death of the franchisee.

[15 U.S.C. 2806]

TITLE II—OCTANE DISCLOSURE
DEFINITIONS

SEC. 201. As used in this title:

(1) The term “octane rating” means the rating of the anti-
knock characteristics of a grade or type of automotive fuel as
determined by dividing by 2 the sum of the research octane
number plus the motor octane number, unless another proce-
dure is prescribed under section 203(c)(3), in which case such
term means the rating of such characteristics as determined
under the procedure so prescribed.

(2) The terms “research octane number” and “motor octane
number” have the meanings given such terms in the specifica-
tions of the American Society for Testing and Materials
(ASTM) entitled “Standard Specification for Automotive Spark-
Ignition Engine Fuel” designated D4814 (as in effect on the
date of the enactment of this Act) and, with respect to any
grade or type of automotive gasoline, are determined in accord-
ance with test methods set forth in ASTM standard test meth-
ods designated D 2699 and D 2700 (as in effect on such date).

(3) The term “knock” means the combustion of a fuel spon-
taneously in localized areas of a cylinder of a spark-ignition en-
gine, instead of the combustion of such fuel progressing from
the spark.

(4) The term “automotive fuel retailer” means any person
who markets automotive fuel to the general public for ultimate
consumption.

(5) The term “refiner” means any person engaged in the
production or importation of automotive fuel.

(6) The term “automotive fuel” means liquid fuel of a type
distributed for use as a fuel in any motor vehicle.

(7) The term “motor vehicle” means any self-propelled
four-wheeled vehicle, of less than 6,000 pounds gross vehicle
weight, which is designed primarily for use on public streets,
roads, and highways.



19

PETROLEUM MARKETING PRACTICES ACT Sec. 201

(8) The term “new motor vehicle” means any motor vehicle
the equitable or legal title to which has not previously been
transferred to an ultimate purchaser.

(9) The term “ultimate purchaser” means, with respect to
any item, the first person who purchases such item for pur-
poses other than resale.

(10) The term “manufacturer” means any person who im-
ports, manufactures, or assembles motor vehicles for sale.

(11) The term “automotive fuel requirement” means, with
respect to automotive fuel for use in a motor vehicle or a class
thereof, imported, manufactured, or assembled by a manufac-
turer, the minimum automotive fuel rating of such automotive
fuel which such manufacturer recommends for the efficient op-
eration of such motor vehicle, or a substantial portion of such
class, without knocking.

(12) The term “model year” means a manufacturer’s an-
nual production period (as determined by the Federal Trade
Commission) for motor vehicles or a class of motor vehicles. If
a manufacturer has no annual production period, the term
“model year” means the calendar year.

(13) The term “commerce” means any trade, traffic, trans-
portation, exchange, or other commerce—

(A) between any State and any place outside of such

State; or

(B) which affects any trade, transportation, exchange,

or other commerce described in subparagraph (A).

(14) The term “State” means any State of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American Samoa, Guam, and any
%ther commonwealth, territory, or possession of the United

tates.

(15) The term “person”, for purposes of applying any provi-
sion of the Federal Trade Commission Act with respect to any
provision of this title, includes a partnership and a corporation.

(16) The term “distributor” means any person who receives
automotive fuel and distributes such automotive fuel to an-
other person other than the ultimate purchaser.

(17) The term “automotive fuel rating” means—

(A) the octane rating of an automotive spark-ignition
engine fuel; and

(B) if provided for by the Federal Trade Commission
by rule, the cetane rating of diesel fuel oils; or

(C) another form of rating determined by the Federal

Trade Commission, after consultation with the American

Society for Testing and Materials, to be more appropriate

to carry out the purposes of this title with respect to the

automotive fuel concerned.

(18)(A) The term “cetane rating” means a measure, as indi-
cated by a cetane index or cetane number, of the ignition qual-
ity of diesel fuel oil and of the influence of the diesel fuel oil
on combustion roughness.

(B) The term “cetane index” and the term “cetane number”
have the meanings determined in accordance with the test
methods set forth in the American Society for Testing and Ma-
terials standard test methods—
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(i) designated D976 or D4737 in the case of cetane
index; and

(i1) designated D613 in the case of cetane number,
(as in effect on the date of the enactment of this Act) and shall
apply to any grade or type of diesel fuel oils defined in the
specification of the American Society for Testing and Materials
entitled “Standard Specification for Diesel Fuel Oils” des-
ignated D975 (as in effect on such date).

[15 U.S.C. 2821]

AUTOMOTIVE FUEL RATING ! TESTING AND DISCLOSURE
REQUIREMENTS

SEC. 202. (a) Each refiner who distributes automotive fuel in
commerce shall—

1 (1) determine the automotive fuel rating of any such fuel,
an

(2) if such refiner distributes such fuel to any person other
than the ultimate purchaser, certify, consistent with the deter-
mination made under paragraph (1), the automotive fuel rating
of such fuel.

(b) Each distributor who receives automotive fuel, the auto-
motive fuel rating of which is certified to him under this section,
and distributes such fuel in commerce to another person other than
the ultimate purchaser shall certify to such other person the auto-
motive fuel rating of such fuel consistent with—

(1) the automotive fuel rating of such fuel certified to such
distributor; or

(2) if such distributor elects (at such time and in such
manner as the Federal Trade Commission may, by rule, pre-
scribe), the automotive fuel rating of such fuel determined by
such distributor.

(c) Each automotive fuel retailer shall display in a clear and
conspicuous manner, at the point of sale to ultimate purchasers of
automotive fuel, the automotive fuel rating of such automotive fuel,
which automotive fuel rating shall be consistent with—

(1) the automotive fuel rating of such automotive fuel cer-
tified to such retailer under subsection (a)(2) or (b);

(2) if such automotive fuel retailer elects (at such time and
in such manner as the Federal Trade Commission may, by
rule, prescribe), the automotive fuel rating of such automotive
fuel determined by such retailer for such automotive fuel; or

(3) if such automotive fuel retailer is a refiner, the auto-
motive fuel rating of such automotive fuel determined under
subsection (a)(1).

(d) The Federal Trade Commission shall, by rule, prescribe re-
quirements, applicable to any manufacturer of new motor vehicles,
with respect to the display on each such motor vehicle (or represen-
tation in connection with the sale of each such motor vehicle) of the
automotive fuel requirement of such motor vehicle.

(e) No person who distributes automotive fuel in commerce
may make any representation respecting the antiknock characteris-

1So in law. Section 1501(c)(2)(H) of the Energy Policy Act of 1992 (106 Stat. 2997; P.L. 102—
486) struck out “OCTANE” and inserted “AUTOMOTIVE FUEL RATING” in the heading for
section 202.
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tics of such fuel unless such representation fairly discloses the
automotive fuel rating of such fuel consistent with such fuel’s auto-
motive fuel rating as certified to or determined by such person
under the foregoing provisions of this section.

(f) For purposes of this section the automotive fuel rating of
any automotive fuel shall be considered to be certified, displayed,
or represented by any person consistent with the rating certified to,
or determined by, such person—

(1) in the case of automotive fuel which consists of a blend
of two or more quantities of automotive fuel of differing auto-
motive fuel ratings, only if the rating certified, displayed, or
represented by such person is the average of the automotive
fuel ratings of such quantities, weighted by volume; or

(2) in the case of fuel which does not consist of such a
blend, only if the automotive fuel rating such person certifies,
displays, or represents is the same as the automotive fuel rat-
ing of such fuel certified to, or determined by such person.

(g) The foregoing provisions of this section shall not apply—

(1) to any representation (by display at the point of sale
or by other means) of any characteristics of any automotive
fuel other than its automotive fuel rating; or

(2) to the identification of automotive fuel at the point of
sale (or elsewhere) by the trademark, trade name, or other
identifying symbol or mark used in connection with the sale of
such fuel.

(h) Any display or representation, with respect to the auto-
motive fuel requirement of any motor vehicle, required to be made
under any rule prescribed under subsection (d) shall not create an
express or implied warranty under State or Federal law that any
automotive fuel the automotive fuel rating of which equals or ex-
ceeds such automotive fuel requirement—

(1) may be used as a fuel in all motor vehicles of the same
class as that motor vehicle without knocking; or

(2) may be used as a fuel in such motor vehicles under all
operating conditions without knocking.

[15 U.S.C. 2822]
ADMINISTRATION AND ENFORCEMENT

SeEc. 203. (a) The Federal Trade Commission shall have proce-
dural, investigative, and enforcement powers, including the power
to issue procedural rules in enforcing compliance with the require-
ments of this title and rules prescribed pursuant to the require-
ments of this title, to further define terms used in this title, and
to require the filing of reports, the production of documents and the
appearance of witnesses, as though the applicable terms and condi-
tions of the Federal Trade Commission Act were part of this title.

(b)(1) The Environmental Protection Agency—

(A) may conduct field testing of the automotive fuel rating
of automotive fuel, comparing the tested automotive fuel rating
of fuel at retail outlets with the automotive fuel rating posted
at those outlets;

(B) shall certify the results of such tests and comparisons
to the Federal Trade Commission; and
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(C) shall notify the Federal Trade Commission of any fail-
ure to post the automotive fuel rating.

(2) The Federal Trade Commission may enter into interagency
agreements with the Environmental Protection Agency and such
other agencies of the United States as the Commission determines
appropriate for the purpose of assuring enforcement of the provi-
sions of this title in a manner which is consistent with—

(A) minimizing the cost of field inspection and related com-
pliance activities; and

(B) reducing duplication of similar or related field compli-
ance activities performed by agencies of the United States.
(c)(1) Not later than 6 months after the date of the enactment

of this Act, the Federal Trade Commission shall, by rule, prescribe
and make effective—

(A) a uniform method by which a person may certify to an-
other the automotive fuel rating of automotive fuel; and

(B) a uniform method of displaying the automotive fuel
rating of automotive fuel at the point of sale to ultimate pur-
chasers.

(2) Effective on and after the effective date of the rule pre-
scribed under paragraph (1), any person—

(A) shall be considered to satisfy the requirements of sub-
section (a) or (b) of section 202, as the case may be, only if such
person complies with the requirements established pursuant to
paragraph (1)(A); and

(B) shall be considered to satisfy the requirements of sec-
tion 202(c) only if such person complies with the requirements
established pursuant to paragraph (1)(B).

(3) The Federal Trade Commission may, by rule, prescribe pro-
cedures for determination of the automotive fuel rating of auto-
motive fuel which varies from that prescribed in section 201. In
prescribing such rule, the Commission—

(A) shall consider—

(i) ease of administration and enforcement, and
(i) industry practices in the distribution and mar-
keting of automotive fuel; and

(B) may permit adjustments in such automotive fuel rating
to take into account the effects of altitude, temperature, and
humidity.

(4) The Federal Trade Commission may, by rule, prescribe and
make effective a method of determining the automotive fuel rating
of automotive fuel which consists of a blend of two or more quan-
tities of automotive fuel of different automotive fuel ratings if the
Federal Trade Commission finds that the method prescribed more
accurately reflects the automotive fuel rating of such blend than
the weighted-average method set forth in section 202(f)(1). Effective
on and after the effective date of such rule, any person shall be
considered to satisfy the requirements of section 202(f)(1) only if
such person utilizes the method prescribed in such rule (in lieu of
the method set forth in section 202(f)(1)).

(d)(1) except as provided in paragraph (2), rules under this title
shall be prescribed in accordance with section 553 of title 5, United
States Code, except that interested persons shall be afforded an op-
portunity to present written and oral data, views, and arguments
with respect to any proposed rule.
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(2) Rules prescribed under subsection (c)(3) and section 202(d)
shall be prescribed on the record after opportunity for an agency
hearing.

(3) Section 18 of the Federal Trade Commission Act (15 U.S.C.
57a) shall not apply with respect to any rule prescribed under this
title.

(e) It shall be an unfair or deceptive act or practice in or affect-
ing commerce (within the meaning of section 5(a)(1) of the Federal
Trade Commission Act) for any person to violate subsection (a), (b),
(c), or (e) of section 202, or a rule prescribed under subsection (d)
of such section. For purposes of the Federal Trade Commission Act
(including any remedy or penalty applicable to any violation there-
of) such a violation shall be treated as a violation of a rule under
such Act respecting unfair or deceptive acts or practices.

[15 U.S.C. 2823]
RELATIONSHIP OF THIS TITLE TO STATE LAW

SEC. 204. (a) To the extent that any provision of this title ap-
plies to any act or omission, no State or any political subdivision
thereof may adopt or continue in effect, except as provided in sub-
section (b), any provision of law or regulation with respect to such
act or omission, unless such provision of such law or regulation is
the same as the applicable provision of this title.

(b) A State or political subdivision thereof may provide for any
investigative or enforcement action, remedy, or penalty (including
procedural actions necessary to carry out such investigative or en-
forcement actions, remedies, or penalties) with respect to any provi-
sion of law or regulation permitted by subsection (a).

[15 U.S.C. 2824]
EFFECTIVE DATES

SEC. 205. (a) Sections 202(a)(1) and 203(b) shall take effect on
the first day of the first calendar month beginning more than 6
months after the date of the enactment of this Act.

(b) Subsections (a)(2), (b), (¢), and (e) of section 202 shall take
effect on the first day of the first calendar month beginning more
than 9 months after such date of enactment.

(c) Rules under section 202(d) may not take effect earlier than
the beginning of the first motor vehicle model year which begins
more than 9 months after such date of enactment.

[15 U.S.C. 2825]

TITLE III—STUDY OF SUBSIDIZATION OF MOTOR FUEL
MARKETING

SEC. 301. (a) The Secretary of Energy, in consultation with the
Chairman of the Federal Trade Commission and the Attorney Gen-
eral and other agencies as the Secretary deems appropriate, shall
conduct a study of the extent to which producers, refiners, and
other suppliers of motor fuel subsidize the sale of such motor fuel
at retail or wholesale with profits obtained from other operations.

(b) Such study shall examine—
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(1) the role of vertically integrated operations in facili-
tatling subsidization of sales of motor fuel at wholesale or re-
tail;

(2) the extent to which such subsidization is predatory and
presents a threat to competition;

(3) the profitability of various segments of the petroleum
industry;

(4) the impact of prohibiting such subsidization on the
competitive viability of various segments of the petroleum in-
dustry, on prices of motor fuel to consumers and on the health
and structure of the petroleum industry as a whole; and

(5) such other matters as the Secretary considers appro-
priate.

(c) In conducting the study required by this section, the Sec-
retary shall give appropriate notice and afford interested persons
an opportunity to present written and oral data, views and argu-
ments concerning such study.

(d)(1) The Secretary shall report the results of the study re-
quired by this section, together with such recommendations for leg-
islative action and such statistical evidence as he deems appro-
priate to the Congress on or before the expiration of the eighteenth
month after the date of enactment of this section.

(2) If the President determines that interim measures are nec-
essary and appropriate to maintain the competitive viability of the
marketing sector of the petroleum industry during Congressional
consideration of the recommendations contained in the report sub-
mitted under paragraph (1), he shall prescribe, by rule, in accord-
ance with the procedures set forth in section 523(a) of the Energy
Policy and Conservation Act (42 U.S.C. 6393) such interim meas-
ures.

(3) No interim measure proposed by the President under this
section may be submitted after January 1, 1980, and the effect of
such measure if approved by the Congress under paragraph (4)
may Illot extend beyond 18 months after such Congressional ap-
proval.

(4) Such interim measure shall not take effect unless approved
by both Houses of Congress as if it were a contingency plan under
section 552 of the Energy Policy and Conservation Act (42 U.S.C.
6422): Provided, That the 60-day period referred to in such section
shall be extended to 90 days for purposes of this section.

(e) There are hereby authorized to be appropriated such sums
as may be necessary to carry out the provisions of this section.

[15 U.S.C. 2841]
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§ 7420. Definitions

In this chapter:

(1) The term “national defense” includes the needs of, and
the planning and preparedness to meet, essential defense, in-
dustrial, and military emergency energy requirements relative
to the national safety, welfare, and economy, particularly re-
sulting from foreign military or economic actions.

(2) The term “naval petroleum reserves” means the naval
petroleum and oil shale reserves established by this chapter,
including Naval Petroleum Reserve Numbered 1 (Elk Hills), lo-
cated in Kern County, California, established by Executive
order of the President, dated September 2, 1912; Naval Petro-
leum Reserve Numbered 2 (Buena Vista), located in Kern
County, California, established by Executive order of the Presi-
dent, dated December 13, 1912; Naval Petroleum Reserve
Numbered 3 (Teapot Dome), located in Wyoming, established
by Executive order of the President, dated April 30, 1915; Oil
Shale Reserve Numbered 1, located in Colorado, established by
Executive order of the President, dated December 6, 1916, as
amended by Executive order dated June 12, 1919; Oil Shale
Reserve Numbered 2, located in Utah, established by Executive
order of the President, dated December 6, 1916; and Oil Shale
Reserve Numbered 3, located in Colorado, established by Exec-
utive order of the President, dated September 27, 1924.

21
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(3) The term “petroleum” includes crude oil, gases (includ-
ing natural gas), natural gasoline, and other related hydro-
carbons, oil shale, and the products of any of such resources.

(4) The term “Secretary” means the Secretary of Energy.

(5) The term “small refiner” means an owner of a refinery
or refineries (including refineries not in operation) who quali-
fies as a small business refiner under the rules and regulations
of the Small Business Administration.

(6) The term “maximum efficient rate” means the max-
imum sustainable daily oil or gas rate from a reservoir which
will permit economic development and depletion of that res-
ervoir without detriment to the ultimate recovery.

§7421. Jurisdiction and control

(a) The Secretary shall take possession of all properties inside
the naval petroleum reserves that are or may become subject to the
control of and use by the United States for national defense pur-
poses, except as otherwise provided in this chapter.

(b) The Secretary has exclusive jurisdiction and control over
those lands inside Naval Petroleum Reserves Numbered 1 and 2
that are covered by leases granted under sections 181-184, 185-
188, 189-194, 201, 202-209, 211-214, 223, 224-226, 226d, 226e,
227-229a, 241, 251, and 261-263 of title 30, and shall administer
those leases.

§7422. Administration

(a) The Secretary, directly or by contract, lease, or otherwise,
shall explore, prospect, conserve, develop, use, and operate the
naval petroleum reserves in his discretion, subject to the provisions
of subsection (¢) and the other provisions of this chapter; except
that no petroleum leases shall be granted at Naval Petroleum Re-
serves Numbered 1 and 3.

(b) Except as otherwise provided in this chapter, particularly
subsection (c), the naval petroleum reserves shall be used and oper-
ated for—

(1) the protection, conservation, maintenance, and testing
of those reserves; or

(2) the production of petroleum whenever and to the extent
that the Secretary, with the approval of the President, finds
that such production is needed for national defense purposes
and the production is authorized by a joint resolution of Con-
gress.

(c)(1) In administering Naval Petroleum Reserves Numbered 1,
2, and 3, the Secretary is authorized and directed—

(A) to further explore, develop, and operate such reserves;
(B) to produce, during any extension of a period under
paragraph (2), such reserves—

(i) at the maximum efficient rate consistent with
sound engineering practices; or

(i) at a lesser rate consistent with sound engineering
practices and the protection, conservation, maintenance,
and testing of such reserves if the Secretary determines
that the minimum price described in section 7430(b)(2) of
this title cannot be attained for the United States share of
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petroleum (other then natural gas liquids) produced from

such Reserves;

(C) during such production period or any extension thereof
to sell or otherwise dispose of the United States share of such
petroleum produced from such reserves as provided in section
7430 of this title; and

(D) to construct, acquire, or contract for the use of storage
and shipping facilities on and off the reserves and pipelines
and associated facilities on and off the reserves for trans-
porting petroleum from such reserves to the points where the
production from such reserves will be refined or shipped.

Any pipeline in the vicinity of a naval petroleum reserve not other-
wise operated as a common carrier may be acquired by the Sec-
retary by condemnation, if necessary, if the owner thereof refuses
to accept, convey, and transport without discrimination and at rea-
sonable rates any petroleum produced at such reserve. With the ap-
proval of the Secretary, rights-of-way for new pipelines and associ-
ated facilities may be acquired by the exercise of the right of emi-
nent domain in the appropriate United States district court. Such
rights-of-way may be acquired in the manner set forth in sections
3114-3116 and 3118 of title 40, and the prospective holder of the
right-of-way is “the authority empowered by law to acquire the
lands” within the meaning of that Act. Such new pipelines shall ac-
cept, convey, and transport without discrimination and at reason-
able rates any petroleum produced at such reserves as a common
carrier.

(2)1 After April 5, 1982, the President may extend the period
of production in the case of any naval petroleum reserve for addi-
tional periods of not to exceed three years each—

(A) after the President requires an investigation to be
made, in the case of each extension, to determine the necessity
for continued production from such naval petroleum reserve;

(B) after the President submits to the Congress, at least
180 days before the expiration of the current production period
prescribed by this section, or any extension thereof, a copy of
the report made to him on such investigation together with a
certification by him that continued production from such naval
petroleum reserve is in the national interest; and

(C) if neither House of Congress within ninety days after
receipt of such report and certification adopts a resolution dis-
approving further production from such naval petroleum re-
serve.

§7423. Periodic re-examination of production requirements

The Secretary shall from time to time reexamine the need for
the production of petroleum from oil shale for national defense
when that production is authorized under section 7422 of this title.
If he finds that the authorized quantity is no longer needed, he
shall reduce production to the amount currently needed for na-
tional defense.

1By a message to Congress dated October 9, 2002, the President notified Congress that he
had extended the period of production of the naval petroleum reserves for a period of 3 years
from April 5, 2003, the expiration date of the previously authorized extension of the period of
production, and certified that continued production from the naval petroleum reserves is in the
national interest. The message was printed as House Document 107-272.
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§7424. Protection of oil reserves; contracts for conservation

(a) To consolidate and protect the oil lands owned by the
United States, the Secretary may—
(1) contract with owners and lessees of land inside or ad-
joining naval petroleum reserves for—
(A) conservation of oil and gas; and
(B) compensation for estimated drainage in lieu of
drilling or operating offset wells; and
(2) acquire privately owned lands or leases inside Naval
Petroleum Reserve Numbered 1 by exchange of—
(A) lands of the United States inside Naval Petroleum
Reserve Numbered 1;
(B) the right to royalty production from any of the
naval petroleum reserves; and
(C) the right to any money due the United States as
a result of the wrongful extraction of petroleum products
from lands inside Naval Petroleum Reserve Numbered 1.
(b) The Secretary shall report annually to Congress all agree-
ments under this section.

§7425. Acquisition by condemnation and purchase

(a) Whenever the Secretary is unable to make arrangements he
considers satisfactory for exchanges of land or agreements for con-
servation authorized by section 7424 of this title, the Secretary
may acquire, with the approval of the President, such privately
owned lands and leases—

(1) by purchase, inside the naval petroleum reserves, or
outside those reserves on the same geologic structure; and
(2) by condemnation, inside Naval Petroleum Reserve

Numbered 1, or, if there is substantial drainage, outside that

reserve on the same geologic structure.

(b) The Secretary shall report annually to Congress all pro-
ceedings for purchase and condemnation under this section.

[§ 7426. Repealed. P.L. 106-398, § 1[3402(a)], Oct. 30, 2000, 114
Stat. 1654, 1654A-484]1

§7427. Cooperative or unit plans in the naval petroleum re-
serves

The Secretary, with the consent of the President,2 may make
agreements, with respect to lands inside the naval petroleum re-
serves, of the same type as the Secretary of the Interior may make
under section 17(m) of the Act of February 25, 1920 (30 U.S.C.
226(m)). No such agreement made by the Secretary may extend the
term of any lease unless the agreement so provides.

§7428. Agreements and leases: provision for change

Every unit or cooperative plan of development and operation
and every lease affecting lands owned by the United States within

1Section 3402(c) of the Floyd D. Spence National Defense Authorization Act for Fiscal Year
2001 (P.L. 106-398; 114 Stat. 1654—-484) provides:

(c) SAVINGS PrOVISION.—The repeal of section 7426 of title 10, United States Code, shall not
affect the validity of contracts that are in effect under such section on the day before [Oct. 30,
2000]. No such contract may be extended or renewed on or after [Oct. 30, 2000].

2By Executive Order 12929 (Sept. 29, 1994; 59 Fed. Reg. 50473), the functions vested in the
President by sections 7427 and 7428 were delegated to the Secretary of Energy.
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Naval Petroleum Reserve Numbered 2 and the oil shale reserves
shall contain a provision authorizing the Secretary, subject to ap-
proval by the President! and to any limitation in the plan or lease,
to change from time to time the rate of prospecting and develop-
ment on, and the quantity and rate of production from, lands of the
United States under the plan or lease, notwithstanding any other
provision of law.

§7429. Re-lease of certain lands: lessee’s preferential right

The Secretary, on terms prescribed by him, may re-lease lands
in the naval petroleum reserves that were covered by leases made
before July 1, 1936, and terminated by law at the expiration of
their initial twenty-year periods. If any such land is to be re-leased,
the Secretary shall give to the former lessee preferential rights to
the new lease.

§7430. Disposition of products

(a) In administering the naval petroleum reserves under this
chapter, the Secretary shall use, store, or sell the petroleum pro-
duced from the naval petroleum reserves and lands covered by
joint, unit, or other cooperative plans.

(b)(1) Subject to paragraph (2) and notwithstanding any other
provision of law, each sale of the United States share of petroleum
shall be made by the Secretary at public sale to the highest quali-
fied bidder, at such time, in such amounts, and after such adver-
tising as the Secretary considers proper and without regard to Fed-
eral, State, or local regulations controlling sales or allocation of pe-
troleum products. Each sale of the United States share of petro-
leum shall be for periods of not more than one year, except that
a sale of natural gas may be made for a period of more than one

ear.

(2) The Secretary may not sell any part of the United States
share of petroleum produced from Naval Petroleum Reserves Num-
bered 2 and 3 at a price less than the current sales price, as esti-
mated by the Secretary, of comparable petroleum in the same area.

(8) For purposes of paragraph (2), the term “petroleum” does
not include natural gas liquids.

(c) In no event shall the Secretary permit the award of any
contract which would result in any person obtaining control, di-
rectly or indirectly, over more than 20 percent of the estimated an-
nual United States share of petroleum produced from Naval Petro-
leum Reserve Numbered 1.

(d) Each proposal for sale under this title shall provide that
the terms of every sale of the United States share of petroleum
from the naval petroleum reserves shall be so structured as to give
full and equal opportunity for the acquisition of petroleum by all
interested persons, including major and independent oil producers
and refiners alike. When the Secretary, in consultation with the
Secretary of the Interior, determines that the public interests will
be served by the sale of petroleum to small refiners not having
their own adequate sources of supply of petroleum, the Secretary
is authorized and directed to set aside a portion of the United
States share of petroleum produced for sale to such refiners under

1See footnote 2 under section 7427.
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the provisions of this section for processing or use in such refin-
eries, except that—

(1) none of the production sold to small refiners may be re-
sold in kind,;

(2) production must be sold at a cost of not less than the
prevailing local market price of comparable petroleum;

(3) the set-aside portion may not exceed 25 percent of the
estimated annual United States share of the total production
from all producing naval petroleum reserves; and

(4) notwithstanding the provisions of subsection (b), the
Secretary may, at his discretion if he deems it to be in the pub-
lic interest, prorate such petroleum among such refiners for
sale, without competition, at not less than the prevailing local
market price of comparable petroleum.

(e) Any petroleum produced from the naval petroleum reserves,
except such petroleum which is either exchanged in similar quan-
tities for convenience or increased efficiency or transportation with
persons or the government of an adjacent foreign state, or which
is temporarily exported for convenience or increased efficiency of
transportation across parts of an adjacent foreign state and reen-
ters the United States, shall be subject to all of the limitations and
licensing requirements of the Export Administration Act of 1979
(50 U.S.C. App. 2401 et seq.) and, in addition, before any petroleum
subject to this section may be exported under the limitations and
licensing requirement and penalty and enforcement provisions of
the Export Administration Act of 1979, the President must make
and publish an express finding that such exports will not diminish
the total quality or quantity of petroleum available to the United
States and that such exports are in the national interest and are
in accord with the Export Administration Act of 1979.

(f) During the period of production or any extension thereof au-
thorized by section 7422(c) of this title, the consultation and ap-
proval requirements of section 7431(a)(3) of this title are waived.

(g)(1) Prior to the promulgation of any rules and regulations,
plans of development and amendments thereto, and in the entering
and making of contracts and operating agreements relating to the
development, production, or sale of petroleum in or from the re-
serves, the Secretary shall consult with and give due consideration
to the views of the Attorney General of the United States with re-
spect to matters which may affect competition.

(2) No contract or operating agreement may be made, issued,
or executed under this chapter until at least 15 days after the Sec-
retary notifies the Attorney General of the proposed contract or op-
erating agreement. Such notification shall contain such information
as the Attorney General may require in order to advise the Sec-
retary as to whether such contract or operating agreement may
create or maintain a situation inconsistent with the antitrust laws.
If, within such 15-day period, the Attorney General advises the
Secretary that a contract or operating agreement may create or
maintain a situation inconsistent with the antitrust laws, then the
Secretary may not make, issue, or execute that contract or oper-
ating agreement.

(h) Nothing in this chapter shall be deemed to confer on any
person immunity from civil or criminal liability, or to create de-
fenses to actions, under the antitrust laws.
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(1) In this section, the term “antitrust laws” means—

(1) the Sherman Act (15 U.S.C. 1 et seq.);

(2) the Clayton Act (15 U.S.C. 12 et seq.);

(3) the Federal Trade Commission Act (15 U.S.C. 41 et
seq.);

(4) sections 73 and 74 of the Wilson Tariff Act (15 U.S.C.
8 and 9); and

(5) sections 2, 3, and 4 of the Act of June 19, 1936 (com-
monly referred to as the “Robinson-Patman Act”) (15 U.S.C.
13a, 13b, and 21a).

(j) Any pipeline which accepts, conveys, or transports any pe-
troleum produced from Naval Petroleum Reserves Numbered 1 or
Numbered 3 shall accept, convey, and transport without discrimi-
nation and at reasonable rates any such petroleum as a common
carrier insofar as petroleum from such reserves is concerned. Every
contract entered into by the Secretary for the sale of any petroleum
owned by the United States which is produced from such reserves
shall contain provisions implementing the requirements of the pre-
ceding sentence if the contractor owns a controlling interest in any
pipeline or any company operating any pipeline, or is the operator
of any pipeline, which carries any petroleum produced from such
naval petroleum reserves. The Secretary may promulgate rules and
regulations for the purpose of carrying out the provisions of this
section and he, or the Secretary of the Interior where the authority
extends to him, may declare forfeit any contract, operating agree-
ment, right-of-way, permit, or easement held by any person vio-
lating any such rule or regulation. This section shall not apply to
any natural gas common carrier pipeline operated by any person
subject to regulation under the Natural Gas Act (15 U.S.C. 717 et
seq.) or any public utility subject to regulation by a State or munic-
ipal regulatory agency having jurisdiction to regulate the rates and
charges for the sale of natural gas to consumers within the State
or municipality.

(k)(1) With respect to all or any part of the United States share
of petroleum produced from the naval petroleum reserves, the
President may direct that the Secretary—

(A) place that petroleum in the Strategic Petroleum Re-
serve as authorized by sections 151 through 166 of the Energy
Policy and Conservation Act (42 U.S.C. 6231-6246); or

(B) exchange, directly or indirectly, that petroleum for
other petroleum to be placed in the Strategic Petroleum Re-
serve under such terms and conditions and by such methods as
the Secretary determines to be appropriate, without regard to
otherwise applicable Federal procurement statutes and regula-
tions.

(2) The requirements of section 159 of the Energy Policy and
Conservation Act (42 U.S.C. 6239) do not apply to actions taken
under this subsection.

(1)(1) Notwithstanding any other provision of this chapter (but
subject to paragraph (2)), during any period in which the produc-
tion of petroleum is authorized from Naval Petroleum Reserves
Numbered 1, 2, or 3, the Secretary, at the request of the Secretary
of Defense, may provide any portion of the United States share of
petroleum so produced to the Department of Defense for its use, ex-
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change, or sale in order to meet petroleum product requirements of
the Department of Defense.

(2) Petroleum may be provided to the Department of Defense
under paragraph (1) either directly or by such exchange as the Sec-
retary deems appropriate. Appropriate reimbursement reasonably
reflecting the fair market value shall be provided by the Secretary
of Defense for petroleum provided under this subsection.

(3) Any exchange made pursuant to this subsection may be
made without regard to otherwise applicable Federal procurement
statutes and regulations.

(4) Paragraph (1) does not apply to any petroleum set aside for
small refiners under subsection (d) or placed in the Strategic Petro-
leum Reserve under subsection (k).

§7431. Requirements as to consultation and approval

(a) The Committee on Armed Services of the Senate and the
Committee on Armed Services of the House of Representatives
must be consulted and the President’s approval must be obtained
before any condemnation proceedings may be started under this
chapter and before any of the following transactions authorized by
this chapter may be effective:

(1) A lease of any part of the naval petroleum reserves.

(2) A contract to alienate from the United States the use,
control, or possession of any part of the naval petroleum re-
serves (except that consultation and Presidential approval are
not required in connection with the issuance of permits, li-
censes, easements, grazing and agricultural leases, rights-of-
way, and similar contracts pertaining to use of the surface area
of the naval petroleum reserves).

(3) A contract to sell the petroleum (other than royalty oil
and gas) produced from any part of the naval petroleum re-
serves.

(4) A contract for conservation or for compensation for esti-
mated drainage.

(5) An agreement to exchange land, the right to royalty
production, or the right to any money due the United States.
(b)(1) During the period of production authorized by section

7422(c) of this title, the Secretary shall submit to the Committee
on Armed Services of the Senate and the Committee on Armed
Services of the House of Representatives any new plans or substan-
tial amendments to ongoing plans for the exploration, development,
and production of the naval petroleum reserves.

(2) All plans or substantial amendments submitted to the Con-
gress pursuant to this section shall contain a report by the Attor-
ney General of the United States with respect to the anticipated ef-
fects of such plans or amendments on competition. Such plans or
amendments shall not be implemented until sixty days after such
plans or amendments have been submitted to such committees.

(¢) During the period of production authorized by section
7422(c) of this title, the Secretary shall submit annual reports as
of the first day of the fiscal year to the Committee on Armed Serv-
ices of the Senate and the Committee on Armed Services of the
House of Representatives, and such committees shall cause such
reports to be printed as a Senate or House document, as appro-
priate. The Secretary shall include in such reports, with respect to
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each naval petroleum reserve, an explanation in detail of the fol-
lowing:

(1) The status of the exploration, development, and produc-
tion programs.

(2) The production that has been achieved, including the
?isposition of such production and the proceeds realized there-
rom.

(3) The status of pipeline construction and procurement
and problems related to the availability of transportation facili-
ties.

(4) A summary of future plans for exploration, develop-
ment, production, disposal, and transportation of the produc-
tion from the naval petroleum reserves.

(5) Such other information regarding the reserve as the
Secretary deems appropriate.

§7432. Authorizations of appropriations

(a) Funds for the following purposes may not be appropriated
unless such appropriations have been specifically authorized by
law:

(1) Exploration, prospecting, conservation, development,
use, operations, and production of the naval petroleum re-
serves as authorized by this chapter.

(2) Production (including preparation for production) as au-
thorized by this chapter or as may be authorized after April 5,
1976.

(3) The construction and operation of facilities both within
and outside the naval petroleum reserves incident to the pro-
duction and the delivery of petroleum, including pipelines and
shipping terminals.

Sums appropriated for such purposes shall remain available until
expended.

(b) Contracts under this chapter providing for the obligation of
funds may be entered into for a period of five years, renewable for
an additional five-year period; however, such contracts may obli-
gate funds only to the extent that such funds are made available
in appropriation Acts.

§7433. Disposition of royalties

(a) Any oil, gas, gasoline or other substance accruing to the
United States as royalty from any lease under this chapter shall
be delivered to the United States, or shall be paid for in money,
as the Secretary elects.

(b) All money accruing to the United States from lands in the
naval petroleum reserves shall be covered into the Treasury.

[§7434. Repealed. P.L. 104-66, §1051(g), Dec. 21, 1995, 109
Stat. 716]

§7435. Foreign interest

(a) If the laws, customs, or regulations of any foreign country
deny the privilege of leasing public lands to citizens or corporations
of the United States, citizens of that foreign country, or corpora-
tions controlled by citizens of that country, may not, by contract
made after July 1, 1937, or by stock ownership, holding, or control,
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acquire or own any interest in, or right to any benefit from, any
lease of land in the naval petroleum, naval oil shale, or other naval
fuel reserves made under sections 181-184, 185-188, 189-194, 201,
202-209, 211-214, 223, 224-226, 226d, 226e, 227-229a, 241, 251,
and 261-263 of title 30, or under this chapter.

(b) The Secretary may cancel any lease for any violation of this
section.

§7436. Regulations

(a) The Secretary may prescribe regulations and take any prop-
er action to accomplish the purposes of this chapter.

(b) All statements, reports, and representations required by the
regulations shall be under oath, unless otherwise specified, and in
such form as the Secretary requires.

§7437. Violations by lessee

(a) If a lessee fails to comply with any provision of this chap-
ter, of his lease, or of regulations issued under section 7436 of this
title that are in force on the date of his lease, the lease may be for-
feited and cancelled by an appropriate proceeding in the United
States district court for the district in which any part of the prop-
erty is located.

(b) The lease may provide appropriate methods for the settle-
ment of disputes and remedies for breach of specified conditions.

§7438. Rifle, Colorado, plant; possession, use, and transfer
of

(a) The Secretary shall take possession of the experimental
demonstration facility near Rifle, Colorado, which was constructed
and operated by the Department of the Interior on lands on or near
the naval oil shale reserves under the Act of April 5, 1944 (30
U.S.C. 321 et seq.).

(b) The Secretary, subject to the approval of the President,
shall by contract, lease, or otherwise encourage the use of the facil-
ity described in subsection (a) in research, development, test, eval-
uation, and demonstration work. For such purposes the Secretary
may use or lease for use by institutions, organizations, or individ-
uals, public or private, the facility described in subsection (a) and
may construct, install, and operate, or lease for operation addi-
tional experimental facilities on such lands. The Secretary may,
after consultation with the Committee on Armed Services of the
Senate and the Committee on Armed Services of the House of Rep-
resentatives, mine and remove, or authorize the mining and re-
moval, of any oil shale or products therefrom from lands in the
naval oil shale reserves that may be needed for such experimen-
tation.

(¢) Nothing in this chapter shall be construed—

(1) to authorize the commercial development and operation
of the naval oil shale reserves by the Government in competi-
tion with private industry; or

(2) in diminution of the responsibility of the Secretary in
providing oil shale and products therefrom for needs of na-
tional defense.
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§7439. Certain oil shale reserves: transfer of jurisdiction
and petroleum exploration, development, and pro-
duction

(a) TRANSFER REQUIRED.—(1) Upon the enactment of this sec-
tion, the Secretary of Energy shall transfer to the Secretary of the
Interior administrative jurisdiction over all public domain lands in-
cluded within Oil Shale Reserve Numbered 1 and those public do-
main lands included within the undeveloped tracts of Oil Shale Re-
serve Numbered 3.

(2) Not later than November 18, 1998, the Secretary of Energy
shall transfer to the Secretary of the Interior administrative juris-
diction over those public domain lands included within the devel-
oped tract of Oil Shale Reserve Numbered 3, which consists of ap-
proximately 6,000 acres and 24 natural gas wells, together with
pipelines and associated facilities.

(3) Notwithstanding the transfer of jurisdiction, the Secretary
of Energy shall continue to be responsible for all environmental
restoration, waste management, and environmental compliance ac-
tivities that are required under Federal and State laws with re-
spect to conditions existing on the lands at the time of the transfer.

(4) Upon the transfer to the Secretary of the Interior of juris-
diction over public domain lands under this subsection, the other
provisions of this chapter shall cease to apply with respect to the
transferred lands.

(b) AUTHORITY TO LEASE.—(1) Beginning on November 18,
1997, or as soon thereafter as practicable, the Secretary of the Inte-
rior shall enter into leases with one or more private entities for the
purpose of exploration for, and development and production of, pe-
troleum (other than in the form of oil shale) located on or in public
domain lands in Oil Shale Reserves Numbered 1 and 3 (including
the developed tract of Oil Shale Reserve Numbered 3). Any such
lease shall be made in accordance with the requirements of the
Mineral Leasing Act (30 U.S.C. 181 et seq.) regarding the lease of
oil and gas lands and shall be subject to valid existing rights.

(2) Notwithstanding the delayed transfer of the developed tract
of Oil Shale Reserve Numbered 3 under subsection (a)(2), the Sec-
retary of the Interior shall enter into a lease under paragraph (1)
with respect to the developed tract before November 18, 1998.

(¢c) MANAGEMENT.—The Secretary of the Interior, acting
through the Director of the Bureau of Land Management, shall
manage the lands transferred under subsection (a) in accordance
with the Federal Land Policy and Management Act of 1976 (43
U.S.C. 1701 et seq.) and other laws applicable to the public lands.

(d) TRANSFER OF EXISTING EQUIPMENT.—The lease of lands by
the Secretary of the Interior under this section may include the
transfer, at fair market value, of any well, gathering line, or re-
lated equipment owned by the United States on the lands trans-
ferred under subsection (a) and suitable for use in the exploration,
development, or production of petroleum on the lands.

(e) CosT MINIMIZATION.—The cost of any environmental assess-
ment required pursuant to the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) in connection with a proposed lease
under this section shall be paid out of unobligated amounts avail-
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able for administrative expenses of the Bureau of Land Manage-
ment.

(f) TREATMENT OF RECEIPTS.—(1) Notwithstanding section 35 of
the Mineral Leasing Act (30 U.S.C. 191), all moneys received dur-
ing the period specified in paragraph (2) from a lease under this
section (including moneys in the form of sales, bonuses, royalties
(including interest charges collected under the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C. 1701 et seq.)), and
rentals) shall be covered into the Treasury of the United States and
shall not be subject to distribution to the States pursuant to sub-
section (a) of such section 35.

(2) The period referred to in this subsection is the period begin-
ning on November 18, 1997, and ending on the date on which the
Secretary of Energy and the Secretary of the Interior jointly certify
to Congress that the sum of the moneys deposited in the Treasury
under paragraph (1) is equal to the total of the following:

(A) The cost of all environmental restoration, waste man-
agement, and environmental compliance activities incurred by
the United States with respect to the lands transferred under
subsection (a).

(B) The cost to the United States to originally install wells,
gathering lines, and related equipment on the transferred
lands and any other cost incurred by the United States with
respect to the lands.

(g) USE ofF RECEIPTS.—(1) The Secretary of the Interior may
use, without further appropriation, not more than $1,500,000 of the
moneys covered into the Treasury under subsection (f)(1) to cover
the cost of any additional analysis, site characterization, and
geotechnical studies deemed necessary by the Secretary to support
environmental restoration, waste management, or environmental
compliance with respect to Oil Shale Reserve Numbered 3. Upon
the completion of such studies, the Secretary of the Interior shall
submit to Congress a report containing—

(A) the results and conclusions of such studies; and

(B) an estimate of the total cost of the Secretary’s pre-
ferred alternative to address environmental restoration, waste
management, and environmental compliance needs at Oil
Shale Reserve Numbered 3.

(2) If the cost estimate required by paragraph (1)(B) does not
exceed the total of the moneys covered into the Treasury under
subsection (f)(1) and remaining available for obligation as of the
date of submission of the report under paragraph (1), the Secretary
of the Interior may access such moneys, beginning 60 days after
submission of the report and without further appropriation, to
cover the costs of implementing the preferred alternative to ad-
dress environmental restoration, waste management, and environ-
mental compliance needs at Oil Shale Reserve Numbered 3. If the
cost estimate exceeds such available moneys, the Secretary of the
Interior may only access such moneys as authorized by subsequent
Act of Congress.
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NATIONAL PETROLEUM RESERVE IN ALASKA

EXCERPT FrROM PUBLIC LAW 94-258

AN ACT To authorize the Secretary of the Interior to establish on certain public
lands of the United States national petroleum reserves the development of which
needs to be regulated in a manner consistent with the total energy needs of the
Nation, and for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That the Act may

be cited as the “Naval Petroleum Reserves Production Act of 1976”.

[42 U.S.C. 6501 note]
TITLE I—NATIONAL PETROLEUM RESERVE IN ALASKA

DEFINITION

SEC. 101. As used in this title, the term “petroleum” includes
crude oil, gases (including natural gas), natural gasoline, and other
related hydrocarbons, oil shale, and the products of any of such re-
sources.

[42 U.S.C. 6501]

DESIGNATION OF THE NATIONAL PETROLEUM RESERVE IN ALASKA

SEC. 102. The area known as Naval Petroleum Reserve Num-
bered 4, Alaska, established by Executive order of the President,
dated February 27, 1923, except for tract Numbered 1 as described
in Public Land Order 2344, dated April 24, 1961, shall be trans-
ferred to and administered by the Secretary of the Interior in ac-
cordance with the provisions of this Act. Effective on the date of
transfer all lands within such area shall be redesignated as the
“National Petroleum Reserve in Alaska” (hereinafter in this title
referred to as the “reserve”). Subject to valid existing rights, all
lands within the exterior boundaries of such reserve are hereby re-
served and withdrawn from all forms of entry and disposition
under the public land laws, including the mining and mineral leas-
ing laws, and all other Acts; but the Secretary is authorized to (1)
make dispositions of mineral materials pursuant to the Act of July
31, 1947 (61 Stat. 681), as amended (30 U.S.C. 601), for appro-
priate use by Alaska Natives and the North Slope Borough, (2)
make such dispositions of mineral materials and grant such rights-
of-way, licenses, and permits as may be necessary to carry out his
responsibilities under this Act, (3) convey the surface of lands prop-
erly selected on or before December 18, 1975, by Native village cor-
porations pursuant to the Alaska Native Claims Settlement Act,
and (4) grant such rights-of-way to the North Slope Borough, under
the provisions of title V of the Federal Land Policy and Manage-
ment Act of 1976 or section 28 of the Mineral Leasing Act, as

a
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amended, as may be necessary to permit the North Slope Borough
to provide energy supplies to villages on the North Slope. All other
provisions of law heretofore enacted and actions heretofore taken
reserving such lands as a Naval Petroleum Reserve shall remain
in full force and effect to the extent not inconsistent with this Act.

[42 U.S.C. 6502]

TRANSFER OF JURISDICTION

SEC. 103. (a) Jurisdiction over the reserve shall be transferred
by the Secretary of the Navy to the Secretary of the Interior on
June 1, 1977.

(b) With respect to any activities related to the protection of
environmental, fish and wildlife, and historical or scenic values, the
Secretary of the Interior shall assume all responsibilities as of the
date of the enactment of this title. As soon as possible, but not
later than the effective date of transfer, the Secretary of the Inte-
rior may promulgate such rules and regulations as he deems nec-
essary and appropriate for the protection of such values within the
reserve.

(c) The Secretary of the Interior shall, upon the effective date
of the transfer of the reserve, assume the responsibilities and func-
tions of the Secretary of the Navy under any contracts which may
be in effect with respect to activities within the reserve.

(d) On the date of transfer of jurisdiction of the reserve, all
equipment, facilities, and other property of the Department of the
Navy used in connection with the operation of the reserve, includ-
ing all records, maps, exhibits, and other informational data held
by the Secretary of the Navy in connection with the reserve, shall
be transferred without reimbursement from the Secretary of the
Navy to the Secretary of the Interior who shall thereafter be au-
thorized to use them to carry out the provisions of this title.

(e) On the date of transfer of jurisdiction of the reserve, the
Secretary of the Navy shall transfer to the Secretary of the
Internior all unexpended funds previously appropriated for use in
connection with the reserve and all civilian personnel ceilings as-
signed by the Secretary of the Navy to the management and oper-
ation of the reserve as of January 1, 1976.

[42 U.S.C. 6503]

ADMINISTRATION OF THE RESERVE

SEC. 104. (a) Except as provided in subsection (e) of this sec-
tion, production of petroleum from the reserve is prohibited and no
development leading to production of petroleum from the reserve
shall be undertaken until authorized by an Act of Congress.

(b) Any exploration within the Utukok River, the Teshekpuk
Lake areas, and other areas designated by the Secretary of the In-
terior containing any significant subsistence, recreational, fish and
wildlife, or historical or scenic value, shall be conducted in a man-
ner which will assure the maximum protection of such surface val-
ues to the extent consistent with the requirements of this Act for
the exploration of the reserve.

(c) The Secretary of the Navy shall continue the ongoing petro-
leum exploration program within the reserve until the date of the
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transfer of jurisdiction specified in section 103(a). Prior to the date
of such transfer of jurisdiction the Secretary of the Navy shall—

(1) cooperate fully with the Secretary of the Interior pro-
viding him access to such facilities and such information as he
may request to facilitate the transfer of jurisdiction;

(2) provide to the Committee on Energy and Natural Re-
sources of the Senate and the Committee on Natural Resources
of the House of Representatives copies of any reports, plans, or
contracts pertaining to the reserve that are required to be sub-
mitted to the Committees on Armed Services of the Senate and
the House of Representatives; and

(3) cooperate and consult with the Secretary of the Interior
before executing any new contract or amendment to any exist-
ing contract pertaining to the reserve and allow him a reason-
able opportunity to comment on such contract or amendment,
as the case may be.

(d) The Secretary of the Interior shall commence further petro-
leum exploration of the reserve as of the date of transfer of jurisdic-
tion specified in section 103(a). In conducting this exploration ef-
fort, the Secretary of the Interior—

(1) is authorized to enter into contracts for the exploration
of the reserve, except that no such contract may be entered
into until at least thirty days after the Secretary of the Interior
has provided the Attorney General with a copy of the proposed
contract and such other information as may be appropriate to
determine legal sufficiency and possible violations under, or in-
consistencies with, the antitrust laws. If, within such thirty-
day period, the Attorney General advises the Secretary of the
Interior that any such contract would unduly restrict competi-
tion or be inconsistent with the antitrust laws, then the Sec-
retary of the Interior may not execute that contract;

(2) shall submit to the Committee on Energy and Natural
Resources of the Senate and the Committee on Natural Re-
sources of the House of Representatives any new plans or sub-
stantial amendments to ongoing plans for the exploration of
the reserve. All such plans or amendments submitted to such
committees pursuant to this section shall contain a report by
the Attorney General of the United States with respect to the
anticipated effects of such plans or amendments on competi-
tion. Such plans or amendments shall not be implemented
until sixty days after they have been submitted to such com-
mittees; and

(3) shall report annually to the Committee on Energy and
Natural Resources of the Senate and the Committee on Nat-
ural Resources of the House of Representatives on the progress
of, and future plans for, exploration of the reserve.

[42 U.S.C. 6504]

STUDY OF THE RESERVE

SEC. 105. (a) [This subsection amended section 164 of the En-
ergy Policy and Conservation Act.]

(b)(1) The President shall direct such Executive departments
and/or agencies as he may deem appropriate to conduct a study, in
consultation with representatives of the State of Alaska, to deter-
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mine the best overall procedures to be used in the development,
production, transportation, and distribution of petroleum resources
in the reserve. Such study shall include, but shall not be limited
to, a consideration of—

(A) the alternative procedures for accomplishing the devel-
opment, production, transportation, and distribution of the pe-
troleum resources from the reserve, and

(B) the economic and environmental consequences of such
alternative procedures.

(2) The President shall make semiannual progress reports on
the implementation of this subsection to the Committees on Inte-
rior and Insular Affairs of the Senate and the House of Representa-
tives beginning not later than six months after the date of the en-
actment of this Act and shall, not later than one year after the
transfer of jurisdiction of the reserve, and annually thereafter, re-
port any findings or conclusions developed as a result of such study
together with appropriate supporting data and such recommenda-
tions as he deems desirable. The study shall be completed and sub-
mitted to such committees, together with recommended procedures
and any proposed legislation necessary to implement such proce-
dures not later than January 1, 1980.

(c)(1) The Secretary of the Interior shall establish a task force
to conduct a study to determine the values of, and best uses for,
the lands contained in the reserve, taking into consideration (A)
the natives who live or depend upon such lands, (B) the scenic, his-
torical, recreational, fish and wildlife, and wilderness values, (C)
mineral potential, and (D) other values of such lands.

(2) Such task force shall be composed of representatives from
the government of Alaska, the Arctic slope native community, and
such offices and bureaus of the Department of the Interior as the
Secretary of the Interior deems appropriate, including, but not lim-
ited to, the Bureau of Land Management, the United States Fish
and Wildlife Service, the United States Geological Survey, and the
Bureau of Mines. 1

(3) The Secretary of the Interior shall submit a report, together
with the concurring or dissenting views, if any, of any non-Federal
representatives of the task force, of the results of such study to the
Committees on Interior and Insular Affairs of the Senate and the
House of Representatives within three years after the date of en-
actment of this title and shall include in such report his rec-
ommendations with respect to the value, best use, and appropriate
designation of the lands referred to in paragraph (1).

[42 U.S.C. 6505]

ANTITRUST PROVISIONS

SEC. 106. Unless otherwise provided by Act of Congress, when-
ever development leading to production of petroleum is authorized,
the provisions of subsections (g), (h), and (i) of section 7430 of title
10, United States Code, shall be deemed applicable to the Secretary
of the Interior with respect to rules and regulations, plans of devel-
opment and amendments thereto, and contracts and operating
agreements. All plans and proposals submitted to the Congress

1Pursuant to section 10(b) of Public Law 102-285, the “Bureau of Mines” is now known as
the “United States Bureau of Mines”.
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under this title or pursuant to legislation authorizing development
leading to production shall contain a report by the Attorney Gen-
eral of the United States on the anticipated effects upon competi-
tion of such plans and proposals.

[42 U.S.C. 6506]

AUTHORIZATION FOR APPROPRIATIONS

SEC. 107. (a) There are authorized to be appropriated to the
Department of the Interior such sums as may be necessary to carry
out the provisions of this title.

(b) If the Secretary of the Interior determines that there is an
immediate and substantial increase in the need for municipal serv-
ices and facilities in communities located on or near the reserve as
a direct result of the exploration and study activities authorized by
this title and that an unfair and excessive financial burden will be
incurred by such communities as a result of the increased need for
such services and facilities, then he is authorized to assist such
communities in meeting the costs of providing increased municipal
services and facilities. The Secretary of the Interior shall carry out
the provisions of this section through existing Federal programs
and he shall consult with the heads of the departments or agencies
of the Federal Government concerned with the type of services and
facilities for which financial assistance is being made available.

[42 U.S.C. 6507]

NATIONAL PETROLEUM RESERVE IN ALASKA
ExXceErpPT FROM PUBLIC LAW 96-514

EXPLORATION OF NATIONAL PETROLEUM RESERVE IN ALASKA

For necessary expenses of carrying out the provisions of section
104 of Public Law 94-258, and for conducting hereafter and with
funds appropriated by this Act and by subsequent appropriation
Acts, notwithstanding any other proivision of law and pursuant to
such rules and regulations as the Secretary may prescribe, an ex-
peditious program of competitive leasing of oil and gas in the Na-
tional Petroleum Reserve in Alaska, $107,001,000, to remain avail-
able until expended: Provided, That (1) activities undertaken pur-
suant to this Act shall include or provide for such conditions, re-
strictions, and prohibitions as the Secretary deems necessary or ap-
propriate to mitigate reasonably foreseeable and significantly ad-
verse effects on the surface resources of the National Petroleum Re-
serve in Alaska (the Reserve); (2) the provisions of section 202 and
section 603 of the Federal Lands Policy and Management Act of
1976 (90 Stat. 2743) shall not be applicable to the Reserve; (3) the
first lease sale shall be conducted within twenty months of the date
of enactment of this Act: Provided, That the first lease sale shall
be conducted only after publication of a final environmental impact
statement if such is deemed necessary under the provisions of the
National Environmental Policy act of 1969 (42 U.S.C. 4332); (4) the
withdrawals established by section 102 of Public Law 94-258 are
rescinded for the purposes of the oil and gas leasing program au-
thorized herein; (5) bidding systems used in lease sales shall be
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based on bidding systems included in section 205(a)(1) (A) through
(H) of the Outer Continental Shelf Lands Act Amendments of 1978
(92 Stat. 629); (6) lease tracts may encompass identified geological
structures; (7) the size of lease tracts may be up to sixty thousand
acres, as determined by the Secretary; (8) each lease shall be
issued for an initial period of up to ten years, and shall be ex-
tended for so long thereafter as oil or gas is produced from the
lease in paying quantities, or as drilling or reworking operations,
as approved by the Secretary, are conducted thereon; and (9) all re-
ceipts from sales, rentals, bonuses, and royalties on leases issued
pursuant to this Act shall be paid into the Treasury of the United
States: Provided, That 50 per centum thereof shall be paid by the
Secretary of the Treasury semiannually, as soon as practicable
after March 30 and September 30 each year, to the State of Alaska
for (a) planning, (b) construction, maintenance, and operation of es-
sential public facilities, and (c) other necessary provisions of public
service: Provided further, That in the allocation of such funds, the
State shall give priority to use by subdivisons of the State most di-
rectly or severely impacted by development of oil and gas leased
under this Act.

Any agency of the United States and any person authorized by
the Secretary may conduct geological and geophysical explorations
in the National Petroleum Reserve in Alaska which do not interfere
with operations under any contract maintained or granted pre-
viously. Any information acquired in such explorations shall be
subject to the conditions of 43 U.S.C. 1352(a)(1)(A).

Any action seeking judicial review of the adequacy of any pro-
gram or site-specific environmental impact statement under section
102 of the National Environmental Policy Act of 1969 (42 U.S.C.
4332) concerning oil and gas leasing in the National Petroleum Re-
serve-Alaska shall be barred unless brought in the appropriate Dis-
trict Court within 60 days after notice of the availability of such
statement is published in the Federal Register.

The detailed environmental studies and assessments that have
been conducted on the exploration program and the comprehensive
land-use studies carried out in response to sections 105 (b) and (c)
of Public Law 94-258 shall be deemed to have fulfilled the require-
ments of section 102(2)(c) of the National Environmental Policy Act
(Public Law 91-190), with regard to the first two oil and gas lease
sales in the National Petroleum Reserve-Alaska: Provided, That
not more than a total of 2,000,000 acres may be leased in these two
sales: Provided further, That any exploration or production under-
taken pursuant to this section shall be in accordance with section
104(b) of the Naval Petroleum Reserves Production Act of 1976 (90
Stat. 304; 42 U.S.C. 6504).

[42 U.S.C. 6508]
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TITLE XVIII OF THE ENERGY POLICY ACT OF 1992—OIL
PIPELINE REGULATORY REFORM

[42 U.S.C. 7172 note]

TITLE XVIII—OIL PIPELINE
REGULATORY REFORM

SEC. 1801. OIL PIPELINE RATEMAKING METHODOLOGY.

(a) ESTABLISHMENT.—Not later than 1 year after the date of
the enactment of this Act, the Federal Energy Regulatory Commis-
sion shall issue a final rule which establishes a simplified and gen-
erally applicable ratemaking methodology for oil pipelines in ac-
cordance with section 1(5) of part I of the Interstate Commerce Act.

(b) EFFECTIVE DATE.—The final rule to be issued under sub-
section (a) may not take effect before the 365th day following the
date of the issuance of the rule.

SEC. 1802. STREAMLINING OF COMMISSION PROCEDURES.

(a) RULEMAKING.—Not later than 18 months after the date of
the enactment of this Act, the Commission shall issue a final rule
to streamline procedures of the Commission relating to oil pipeline
rates in order to avoid unnecessary regulatory costs and delays.

(b) ScoPE OF RULEMAKING.—Issues to be considered in the
rulemaking proceeding to be conducted under subsection (a) shall
include the following:

(1) Identification of information to be filed with an oil pipe-
line tariff and the availability to the public of any analysis of
such tariff filing performed by the Commission or its staff.

(2) Qualification for standing (including definitions of eco-
nomic interest) of parties who protest oil pipeline tariff filings
or file complaints thereto.

(3) The level of specificity required for a protest or com-
plaint and guidelines for Commission action on the portion of
the tariff or rate filing subject to protest or complaint.

(4) An opportunity for the oil pipeline to file a response for
the record to an initial protest or complaint.

(5) Identification of specific circumstances under which
Commission staff may initiate a protest.

(c) ADDITIONAL PROCEDURAL CHANGES.—In conducting the
rulemaking proceeding to carry out subsection (a), the Commission
shall identify and transmit to Congress any other procedural
changes relating to oil pipeline rates which the Commission deter-
mines are necessary to avoid unnecessary regulatory costs and
delays and for which additional legislative authority may be nec-
essary.

(d) WITHDRAWAL OF TARIFFS AND COMPLAINTS.—
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(1) WITHDRAWAL OF TARIFFS.—If an oil pipeline tariff
which is filed under part I of the Interstate Commerce Act and
which is subject to investigation is withdrawn—

(A) any proceeding with respect to such tariff shall be
terminated;

(B) the previous tariff rate shall be reinstated; and

(C) any amounts collected under the withdrawn tariff
rate which are in excess of the previous tariff rate shall be
refunded.

(2) WITHDRAWAL OF COMPLAINTS.—If a complaint which is
filed under section 13 of the Interstate Commerce Act with re-
spect to an oil pipeline tariff is withdrawn, any proceeding
with respect to such complaint shall be terminated.

(e) ALTERNATIVE DISPUTE RESOLUTION.—To the maximum ex-
tent practicable, the Commission shall establish appropriate alter-
native dispute resolution procedures, including required negotia-
tions and voluntary arbitration, early in an oil pipeline rate pro-
ceeding as a method preferable to adjudication in resolving dis-
putes relating to the rate. Any proposed rates derived from imple-
mentation of such procedures shall be considered by the Commis-
sion on an expedited basis for approval.

SEC. 1803. PROTECTION OF CERTAIN EXISTING RATES.

(a) RATES DEEMED JUST AND REASONABLE.—Except as pro-
vided in subsection (b)—

(1) any rate in effect for the 365-day period ending on the
date of the enactment of this Act shall be deemed to be just
and reasonable (within the meaning of section 1(5) of the Inter-
state Commerce Act); and

(2) any rate in effect on the 365th day preceding the date
of such enactment shall be deemed to be just and reasonable
(within the meaning of such section 1(5)) regardless of whether
or not, with respect to such rate, a new rate has been filed
with the Commission during such 365-day period;

if the rate in effect, as described in paragraph (1) or (2), has not
been subject to protest, investigation, or complaint during such
365-day period.

(b) CHANGED CIRCUMSTANCES.—No person may file a complaint
under section 13 of the Interstate Commerce Act against a rate
deemed to be just and reasonable under subsection (a) unless—

(1) evidence is presented to the Commission which estab-
lishes that a substantial change has occurred after the date of
the enactment of this Act—

(A) in the economic circumstances of the oil pipeline
which were a basis for the rate; or
(B) in the nature of the services provided which were

a basis for the rate; or

(2) the person filing the complaint was under a contractual
prohibition against the filing of a complaint which was in effect
on the date of enactment of this Act and had been in effect
prior to January 1, 1991, provided that a complaint by a party
bound by such prohibition is brought within 30 days after the
expiration of such prohibition.

If the Commission determines pursuant to a proceeding instituted
as a result of a complaint under section 13 of the Interstate Com-
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merce Act that the rate is not just and reasonable, the rate shall
not be deemed to be just and reasonable. Any tariff reduction or
refunds that may result as an outcome of such a complaint shall
be prospective from the date of the filing of the complaint.

(c) LIMITATION REGARDING UNDULY DISCRIMINATORY OR PREF-
ERENTIAL TARIFFS.—Nothing in this section shall prohibit any ag-
grieved person from filing a complaint under section 13 or section
15(1) of the Interstate Commerce Act challenging any tariff provi-
sion as unduly discriminatory or unduly preferential.

SEC. 1804. DEFINITIONS.
For the purposes of this title, the following definitions apply:

(1) CoMMISSION.—The term “Commission” means the Fed-
eral Energy Regulatory Commission and, unless the context re-
quires otherwise, includes the Oil Pipeline Board and any
other office or component of the Commission to which the func-
tions and authority vested in the Commission under section
402(b) of the Department of Energy Organization Act (42
U.S.C. 7172(b)) are delegated.

(2) OIL PIPELINE.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the term “oil pipeline” means any common carrier
(within the meaning of the Interstate Commerce Act)
which transports oil by pipeline subject to the functions
and authority vested in the Commission under section
402(b) of the Department of Energy Organization Act (42
U.S.C. 7172(b)).

(B) EXCEPTION.—The term “oil pipeline” does not in-
clude the Trans-Alaska Pipeline authorized by the Trans-
Alaska Pipeline Authorization Act (43 U.S.C. 1651 et seq.)
or any pipeline delivering oil directly or indirectly to the
Trans-Alaska Pipeline.

(3) O1IL.—The term “o0il” has the same meaning as is given
such term for purposes of the transfer of functions from the
Interstate Commerce Commission to the Federal Energy Regu-
latory Commission under section 402(b) of the Department of
Energy Organization Act (42 U.S.C. 7172(b)).

(4) RATE.—The term “rate” means all charges that an oil
pipeline requires shippers to pay for transportation services.
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NATURAL GAS ACT
THE ACT OF JUNE 21, 1938, CHAPTER 556

AN ACT To regulate the transportation and sale of natural gas in interstate
commerce, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

NECESSITY FOR REGULATION OF NATURAL GAS COMPANIES

SECTION 1. (a) As disclosed in reports of the Federal Trade
Commission made pursuant to Senate Resolution 83 (Seventieth
Congress, first session) and other reports made pursuant to the au-
thority of Congress, it is hereby declared that the business of trans-
porting and selling natural gas for ultimate distribution to the pub-
lic is affected with a public interest, and that Federal regulation in
matters relating to the transportation of natural gas and the sale
thereof in interstate and foreign commerce is necessary in the pub-
lic interest.

(b) The provisions of this Act shall apply to the transportation
of natural gas in interstate commerce, to the sale in interstate com-
merce of natural gas for resale for ultimate public consumption for
domestic, commercial, industrial, or any other use, and to natural
gas companies engaged in such transportation or sale, but shall not
apply to any other transportation or sale of natural gas or to the
local distribution of natural gas or to the facilities used for such
distribution or to the production or gathering of natural gas.

(¢) The provisions of this Act shall not apply to any person en-
gaged in or legally authorized to engage in the transportation in
interstate commerce or the sale in interstate commerce for resale,
of natural gas received by such person from another person within
or at the boundary of a State if all the natural gas so received is
ultimately consumed within such State, or to any facilities used by
such person for such transportation or sale, provided that the rates
and service of such person and facilities be subject to regulation by
a State commission. The matters exempted from the provisions of
this Act by this subsection are hereby declared to be matters pri-
marily of local concern and subject to regulation by the several
States. A certification from such State commission to the Federal
Power Commission that such State commission has regulatory ju-
risdiction over rates and service of such person and facilities and
is exercising such jurisdiction shall constitute conclusive evidence
of such regulatory power or jurisdiction.

(d) The provisions of this Act shall not apply to any person
solely by reason of, or with respect to, any sale or transportation
of vehicular natural gas if such person is—

(1) not otherwise a natural-gas company; or
57
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(2) subject primarily to regulation by a State commission,
whether or not such State commission has, or is exercising, ju-
risdiction over the sale, sale for resale, or transportation of ve-
hicular natural gas.

[15 U.S.C. 717]

SEC. 2. When used in this Act, unless the context otherwise
requires—

(1) “Person” includes an individual or a corporation.

(2) “Corporation” includes any corporation, joint stock com-
pany, partnership, association, business trust, organized group
of persons, whether incorporated or not, receiver or receivers,
trustee or trustees of any of the foregoing, but shall not include
municipalities as hereinafter defined.

(3) “Municipality” means a city, county, or other political
subdivision or agency of a State.

(4) “State” means a State admitted to the Union, the Dis-
tsrict of Columbia, and any organized Territory of the United

tates.

(5) “Natural gas” means either natural gas unmixed, or
any mixture of natural and artificial gas.

(6) “Natural-gas company” means a person engaged in the
transportation of natural gas in interstate commerce, or the
sale in interstate commerce of such gas for resale.

(7) “Interstate commerce” means commerce between any
point in a State and any point outside thereof, or between
points within the same State but through any place outside
thereof, but only insofar as such commerce takes place within
the United States.

(8) “State commission” means the regulatory body of the
State or municipality having jurisdiction to regulate rates and
charges for the sale of natural gas to consumers within the
State or municipality.

(9) “Commission” and “Commissioner” means the Federal
Power Commission, and a member thereof, respectively.

(10) “Vehicular natural gas” means natural gas that is ul-
timately used as a fuel in a self-propelled vehicle.

[15 U.S.C. 717a]
EXPORTATION OR IMPORTATION OF NATURAL GAS

SEC. 3. (a) After six months from the date on which this act
takes effect no person shall export any natural gas from the United
States to a foreign country or import any natural gas from a for-
eign country without first having secured an order of the Commis-
sion authorizing it to do so. The Commission shall issue such order
upon application, unless, after opportunity for hearing, it finds that
the proposed exportation or importation will not be consistent with
the public interest. The Commission may by its order grant such
application, in whole or in part, with such modification and upon
such terms and conditions as the Commission may find necessary
or appropriate, and may from time to time, after opportunity for
hearing, and for good cause shown, make such supplemental order
in the premises as it may find necessary or appropriate.

(b) With respect to natural gas which is imported into the
United States from a nation with which there is in effect a free
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trade agreement requiring national treatment for trade in natural
gas, and with respect to liquefied natural gas—
(1) the importation of such natural gas shall be treated as

a “first sale” within the meaning of section 2(21) of the Natural

Gas Policy Act of 1978; and

(2) the Commission shall not, on the basis of national ori-
gin, treat any such imported natural gas on an unjust, unrea-
sonable, unduly discriminatory, or preferential basis.

(c) For purposes of subsection (a), the importation of the nat-
ural gas referred to in subsection (b), or the exportation of natural
gas to a nation with which there is in effect a free trade agreement
requiring national treatment for trade in natural gas, shall be
deemed to be consistent with the public interest, and applications
for such importation or exportation shall be granted without modi-
fication or delay.

[15 U.S.C. 717b]
RATES AND CHARGES; SCHEDULES; SUSPENSION OF NEW RATES

SEC. 4. (a) All rates and charges made, demanded, or received
by any natural-gas company for or in connection with the transpor-
tation or sale of natural gas subject to the jurisdiction of the Com-
mission, and all rules and regulations affecting or pertaining to
such rates or charges, shall be just and reasonable, and any such
rate or charge that is not just and reasonable is hereby declared
to be unlawful.

(b) No natural-gas company shall, with respect to any trans-
portation or sale of natural gas subject to the jurisdiction of the
Commission, (1) make or grant any undue preference or advantage
to any person or subject any person to any undue prejudice or dis-
advantage, or (2) maintain any unreasonable difference in rates,
charges, service, facilities, or in any other respect, either as be-
tween localities or as between classes of service.

(c) Under such rules and regulations as the Commission may
prescribe, every natural-gas company shall file with the Commis-
sion, within such time (not less than sixty days from the date this
act takes effect) and in such form as the Commission may des-
ignate, and shall keep open in convenient form and place for public
inspection, schedules showing all rates and charges for any trans-
portation or sale subject to the jurisdiction of the Commission, and
the classifications, practices, and regulations affecting such rates
and charges, together with all contracts which in any manner af-
fect or relate to such rates, charges, classifications, and services.

(d) Unless the Commission otherwise orders, no change shall
be made by any natural-gas company in any such rate, charge,
classification, or service, or in any rule, regulations, or contract re-
lating thereto, except after thirty days’ notice to the Commission
and to the public. Such notice shall be given by filing with the
Commission and keeping open for public inspection new schedules
stating plainly the change or changes to be made in the schedule
or schedules then in force and the time when the change or
changes will go into effect. The Commission, for good cause shown,
may allow changes to take effect without requiring the thirty days’
notice herein provided for by an order specifying the changes so to
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be made and the time when they shall take effect and the manner
in which they shall be filed and published.

(e) Whenever any such new schedule is filed the Commission
shall have authority, either upon complaint of any State, munici-
pality, State commission, or gas distributing company or upon its
own initiative without complaint, at once, and if it so orders, with-
out answer or formal pleading by the natural-gas company, but
upon reasonable notice, to enter upon a hearing concerning the
lawfulness of such rate, charge, classification, or service; and, pend-
ing such hearing and the decision thereon, the Commission, upon
filing with such schedules and delivering to the natural-gas com-
pany affected thereby a statement in writing of its reasons for such
suspension, may suspend the operation of such schedule and defer
the use of such rate, charge, classification, or service, but not for
a longer period than five months beyond the time when it would
otherwise go into effect; and after full hearings, either completed
before or after the rate, charge, classification, or service goes into
effect, the Commission may make such orders with reference there-
to as would be proper in a proceeding initiated after it had become
effective. If the proceeding has not been concluded and an order
made at the expiration of the suspension period, on motion of the
natural-gas company making the filing, the proposed change of
rate, charge, classification, or service shall go into effect. Where in-
creased rates or charges are thus made effective, the Commission
may, by order, require the natural-gas company to furnish a bond,
to be approved by the Commission, to refund any amounts ordered
by the Commission, to keep accurate accounts in detail of all
amounts received by reason of such increase, specifying by whom
and in whose behalf such amounts were paid, and, upon completion
of the hearing and decision, to order such natural-gas company to
refund, with interest, the portion of such increased rates or charges
by its decision found not justified. At any hearing involving a rate
or charge sought to be increased, the burden of proof to show that
the increased rate or charge is just and reasonable shall be upon
the natural-gas company, and the Commission shall give to the
hearing and decision of such questions preference over other ques-
tions pending before it and decide the same as speedily as possible.

[15 U.S.C. 717c]

FIXING RATE AND CHARGES; DETERMINATION OF COST OF PRODUCTION
OR TRANSPORTATION

SEC. 5. (a) Whenever the Commission, after a hearing had
upon its own motion or upon complaint of any State, municipality,
State commission, or gas distributing company, shall find that any
rate, charge, or classification demanded, observed, charged, or col-
lected by any natural-gas company in connection with any trans-
portation or sale of natural gas, subject to the jurisdiction of the
Commission, or that any rule, regulation, practice, or contract af-
fecting such rate, charge, or classification i1s unjust, unreasonable,
unduly discriminatory, or preferential, the Commission shall deter-
mine the just and reasonable rate, charge, classification, rule, regu-
lation, practice, or contract to be thereafter observed and in force,
and shall fix the same by order: Provided, however, That the Com-
mission shall have no power to order any increase in any rate con-
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tained in the currently effective schedule of such natural-gas com-
pany on file with the Commission, unless such increase is in ac-
cordance with a new schedule filed by such natural-gas company;
but the Commission may order a decrease where existing rates are
unjust, unduly discriminatory, preferential, otherwise unlawful, or
are not the lowest reasonable rates.

(b) The Commission upon its own motion, or upon the request
of any State commission, whenever it can do so without prejudice
to the efficient and proper conduct of its affairs, may investigate
and determine the cost of the production or transportation of nat-
ural gas by a natural-gas company in cases where the Commission
has no authority to establish a rate governing the transportation
or sale of such natural gas.

[15 U.S.C. 717d]
ASCERTAINMENT OF COST OF PROPERTY

SEC. 6. (a) The Commission may investigate and ascertain the
actual legitimate cost of the property of every natural-gas company,
the depreciation therein, and, when found necessary for rate-mak-
ing purposes, other facts which bear on the determination of such
cost or depreciation and the fair value of such property.

(b) Every natural-gas company upon request shall file with the
Commission an inventory of all or any part of its property and a
statement of the original cost thereof, and shall keep the Commis-
sion informed regarding the cost of all additions, betterments, ex-
tensions, and new construction.

[15 U.S.C. 717e]
EXTENSION OF FACILITIES; ABANDONMENT OF SERVICE

SEC. 7. (a) Whenever the Commission, after notice and oppor-
tunity for hearing, finds such action necessary or desirable in the
public interest, it may by order direct a natural-gas company to ex-
tend or improve its transportation facilities, to establish physical
connection of its transportation facilities with the facilities of, and
sell natural gas to, any person or municipality engaged or legally
authorized to engage in the local distribution of natural or artificial
gas to the public, and for such purpose to extend its transportation
facilities to communities immediately adjacent to such facilities or
to territory served by such natural-gas company, if the Commission
finds that no undue burden will be placed upon such natural-gas
company thereby: Provided, That the Commission shall have no au-
thority to compel the enlargement of transportation facilities for
such purposes, or to compel such natural-gas company to establish
physical connection or sell natural gas when to do so would impair
its ability to render adequate service to its customers.

(b) No natural-gas company shall abandon all or any portion
of its facilities subject to the jurisdiction of the Commission, or any
service rendered by means of such facilities, without the permission
and approval of the Commission first had and obtained, after due
hearing, and a finding by the Commission that the available supply
of natural gas is depleted to the extent that the continuance of
service is unwarranted, or that the present or future public conven-
ience or necessity permit such abandonment.
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(e)(1)(A) No natural-gas company or person which will be a
natural-gas company upon completion of any proposed construction
or extension shall engage in the transportation or sale of natural
gas, subject to the jurisdiction of the Commission, or undertake the
construction or extension of any facilities therefor, or acquire or op-
erate any such facilities or extensions thereof, unless there is in
force with respect to such natural-gas company a certificate of pub-
lic convenience and necessity issued by the Commission author-
izing such acts or operations: Provided, however, That if any such
natural-gas company or predecessor in interest was bona fide en-
gaged in transportation or sale of natural gas, subject to the juris-
diction of the Commission, on the effective date of this amendatory
Act, over the route or routes or within the area for which applica-
tion is made and has so operated since that time, the Commission
shall issue such certificate without requiring further proof that
public convenience and necessity will be served by such operation,
and without further proceedings, if application for such certificate
is made to the Commission within ninety days after the effective
date of this amendatory Act. Pending the determination of any
such application, the continuance of such operation shall be lawful.

(B) In all other cases the Commission shall set the matter for
hearing and shall give such reasonable notice of the hearing there-
on to all interested persons as in its judgment may be necessary
under rules and regulations to be prescribed by the Commission;
and the application shall be decided in accordance with the proce-
dure provided in subsection (e) of this section and such certificate
shall be issued or denied accordingly: Provided, however, That the
Commission may issue a temporary certificate in cases of emer-
gency, to assure maintenance of adequate service or to serve par-
ticular customers, without notice or hearing, pending the deter-
mination of an application for a certificate, and may by regulation
exempt from the requirements of this section temporary acts or op-
erations for which the issuance of a certificate will not be required
in the public interest.

(2) The Commission may issue a certificate of public conven-
ience and necessity to a natural-gas company for the transportation
in interstate commerce of natural gas used by any person for one
or more high-priority uses, as defined, by rule, by the Commission,
in the case of—

(A) natural gas sold by the producer to such person; and
(B) natural gas produced by such person.

(d) Application for certificates shall be made in writing to the
Commission, be verified under oath, and shall be in such form, con-
tain such information, and notice thereof shall be served upon such
interested parties and in such manner as the Commission shall, by
regulation require.

(e) Except in the cases governed by the provisos contained in
subsection (c)(1) of this section, a certificate shall be issued to any
qualified applicant therefor, authorizing the whole or any part of
the operation, sale, service, construction, extension, or acquisition
covered by the application, if it is found that the applicant is able
and willing properly to do the acts and to perform the service pro-
posed and to conform to the provisions of the Act and the require-
ments, rules, and regulations of the Commission thereunder, and
that the proposed service, sale, operation, construction, extension,
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or acquisition, to the extent authorized by the certificate, is or will
be required by the present or future public convenience and neces-
sity; otherwise such application shall be denied. The Commission
shall have the power to attach to the issuance of the certificate and
to the exercise of the rights granted thereunder such reasonable
terms and conditions as the public convenience and necessity may
require.

(f)(1) The Commission, after a hearing had upon its own mo-
tion or upon application, may determine the service areas to which
each authorization under this section is to be limited. Within such
service area as determined by the Commission a natural-gas com-
pany may enlarge or extend its facilities for the purpose of sup-
plying increased market demands in such service area without fur-
ther authorization; and

(2) If the Commission has determined a service area pursuant
to this subsection, transportation to ultimate consumers in such
service area by the holder of such service area determination, even
if across State lines, shall be subject to the exclusive jurisdiction
of the State commission in the State in which the gas is consumed.
This section shall not apply to the transportation of natural gas to
another natural gas company.

(g) Nothing contained in this section shall be construed as a
limitation upon the power of the Commission to grant certificates
of public convenience and necessity for service of an area already
being served by another natural-gas company.

(h) When any holder of a certificate of public convenience and
necessity cannot acquire by contract, or is unable to agree with the
owner of property to the compensation to be paid for, the necessity
right-of-way to construct, operate, and maintain a pipe line or pipe
lines for the transportation of natural gas, and the necessary land
or other property, in addition to right-of-way, for the location of
compressor stations, pressure apparatus, or other stations or equip-
ment necessary to the proper operation of such pipe line or pipe
lines, it may acquire the same by the exercise of the right of emi-
nent domain in the district court of the United States for the dis-
trict in which such property may be located, or in the State courts.
The practice and procedure in any action or proceeding for that
purpose in the district court of the United States shall conform as
nearly as may be with the practice and procedure in similar action
or proceeding in the courts of the State where the property is situ-
ated: Provided, That the United States district courts shall only
have jurisdiction of cases when the amount claimed by the owner
of the property to be condemned exceeds $3,000.

[15 U.S.C. 717]
ACCOUNTS, RECORDS, AND MEMORANDA

SEC. 8. (a) Every natural-gas company shall make, keep, and
preserve for such periods, such accounts, records of cost-accounting
procedures, correspondence, memoranda, papers, books, and other
records as the Commission may by rules and regulations prescribe
as necessary or appropriate for purposes of the administration of
this act: Provided, however, That nothing in this act shall relieve
any such natural-gas company from keeping any accounts, memo-
randa, or records which such natural-gas company may be required
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to keep by or under authority of the laws of any State. The Com-
mission may prescribe a system of accounts to be kept by such nat-
ural-gas companies, and may classify such natural-gas companies
and prescribe a system of accounts for each class. The Commission,
after notice and opportunity for hearing, may determine by order
the accounts in which particular outlays or receipts shall be en-
tered, charged, or credited. The burden of proof to justify every ac-
counting entry questioned by the Commission shall be on the per-
son making, authorizing, or requiring such entry, and the Commis-
sion may suspend a charge or credit pending submission of satis-
factory proof in support thereof.

(b) The Commission shall at all times have access to and the
right to inspect and examine all accounts, records, and memoranda
of natural-gas companies; and it shall be the duty of such natural-
gas companies to furnish to the Commission, within such reason-
able time as the Commission may order, any information with re-
spect thereto which the Commission may by order require, includ-
ing copies of maps, contracts, reports of engineers, and other data,
records, and papers, and to grant to all agents of the Commission
free access to its property and its accounts, records, and memo-
randa when requested so to do. No member, officer, or employee of
the Commission shall divulge any fact or information which may
come to his knowledge during the course of examination of books,
records, data, or accounts, except insofar as he may be directed by
the Commission or by a court.

(¢) The books, accounts, memoranda, and records of any person
who controls directly or indirectly a natural-gas company subject to
the jurisdiction of the Commission and of any other company con-
trolled by such person, insofar as they relate to transactions with
or the business of such natural-gas company, shall be subject to ex-
amination on the order of the Commission.

[15 U.S.C. 717g]
RATES OF DEPRECIATION

SEC. 9. (a) The Commission may, after hearing, require nat-
ural-gas companies to carry proper and adequate depreciation and
amortization accounts in accordance with such rules, regulations,
and forms of account as the Commission may prescribe. The Com-
mission may from time to time ascertain and determine, and by
order fix, the proper and adequate rates of depreciation and amor-
tization of the several classes of property of each natural-gas com-
pany used or useful in the production, transportation, or sale of
natural gas. Each natural-gas company shall conform its deprecia-
tion and amortization accounts to the rates so ascertained, deter-
mined, and fixed. No natural-gas company subject to the jurisdic-
tion of the Commission shall charge to operating expenses and de-
preciation or amortization charges on classes of property other than
those prescribed by the Commission, or charge with respect to any
class of property a percentage of depreciation or amortization other
than that prescribed therefor by the Commission. No such natural-
gas company shall in any case include in any form under its oper-
ating or other expenses any depreciation, amortization, or other
charge or expenditure included elsewhere as a depreciation or am-
ortization charge or otherwise under its operating or other ex-
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penses. Nothing in this section shall limit the power of a State
commission to determine in the exercise of its jurisdiction, with re-
spect to any natural-gas company, the percentage rates of deprecia-
tion or amortization to be allowed, as to any class of property of
such natural-gas company, or the composite depreciation or amorti-
zation rate, for the purpose of determining rates of charges.

(b) The Commission, before prescribing any rules or require-
ments as to accounts, records, or memoranda, or as to depreciation
or amortization rates, shall notify each State commission having ju-
risdiction with respect to any natural-gas company involved and
shall give reasonable opportunity to each such commission to
present its views and shall receive and consider such views and
recommendations.

[15 U.S.C. 717h]
PERIODIC AND SPECIAL REPORTS

SEc. 10. (a) Every natural-gas company shall file with the
Commission such annual and other periodic or special reports as
the Commission may by rules and regulations or order prescribe as
necessary or appropriate to assist the Commission in the proper
administration of this act. The Commission may prescribe the man-
ner and form in which such reports shall be made, and require
from such natural-gas companies specific answers to all questions
upon which the Commission may need information. The Commis-
sion may require that such reports shall include, among other
things, full information as to assets and liabilities, capitalization,
investment and reduction thereof, gross receipts, interest due and
paid, depreciation, amortization, and other reserves, cost of facili-
ties, cost of maintenance and operation of facilities for the produc-
tion, transportation, or sale of natural gas, cost of renewal and re-
placement of such facilities, transportation, delivery, use, and sale
of natural gas. The Commission may require any such natural-gas
company to make adequate provision for currently determining
such costs and other facts. Such reports shall be made under oath
unless the Commission otherwise specifies.

(b) It shall be unlawful for any natural-gas company willfully
to hinder, delay, or obstruct the making, filing, or keeping of any
information, document, report, memorandum, record, or account re-
quired to be made, filed, or kept under this act or any rule, regula-
tion, or order thereunder.

[15 U.S.C. 717i]
STATE COMPACTS; REPORTS ON

SEC. 11. (a) In case two or more States propose to the Congress
compacts dealing with the conservation, production, transportation,
or distribution of natural gas it shall be the duty of the Commis-
sion to assemble pertinent information relative to the matters cov-
ered in any such proposed compact, to make public and to report
to the Congress information so obtained, together with such rec-
ommendations for further legislation as may appear to be appro-
priate or necessary to carry out the purposes of such proposed com-
pact and to aid in the conservation of natural-gas resources within
the United States and in the orderly, equitable, and economic pro-
duction, transportation, and distribution of natural gas.
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(b) It shall be the duty of the Commission to assemble and
keep current pertinent information relative to the effect and oper-
ation of any compact between two or more States heretofore or
hereafter approved by the Congress, to make such information pub-
lic, and to report to the Congress, from time to time, the informa-
tion so obtained together with such recommendations as may ap-
pear to be appropriate or necessary to promote the purposes of
such compact.

(¢) In carrying out the purposes of this act, the Commission
shall, so far as practicable, avail itself of the services, records, re-
ports, and information of the executive departments and other
agencies of the Government, and the President may, from time to
time, direct that such services and facilities be made available to
the Commission.

[15 U.S.C. 717j]
OFFICIALS DEALING IN SECURITIES

SEC. 12. It shall be unlawful for any officer or director of any
natural-gas company to receive for his own benefit, directly or indi-
rectly, any money or thing of value in respect to the negotiation,
hypothecation, or sale by such natural-gas company of any security
issued, or to be issued, by such natural-gas company, or to share
in any of the proceeds thereof, or to participate in the making or
paying of any dividends, other than liquidating dividends, of such
natural-gas company from any funds properly included in capital
account.

[15 U.S.C. 717Kk]
COMPLAINTS

SEC. 13. Any State, municipality, or State commission com-
plaining of anything done or omitted to be done by any natural-gas
company in contravention of the provisions of this act may apply
to the Commission by petition, which shall briefly state the facts,
whereupon a statement of the complaint thus made shall be for-
warded by the Commission to such natural-gas company, which
shall be called upon to satisfy the complaint or to answer the same
in writing within a reasonable time to be specified by the Commis-
sion.

[15 U.S.C. 717(]

INVESTIGATIONS BY COMMISSION; ATTENDANCE OF WITNESSES;
DEPOSITIONS

SEcC. 14. (a) The Commission may investigate any facts, condi-
tions, practices, or matters which it may find necessary or proper
in order to determine whether any person has violated or is about
to violate any provision of this act or any rule, regulation, or order
thereunder, or to aid in the enforcement of the provisions of this
act or in prescribing rules or regulations thereunder, or in obtain-
ing information to serve as a basis for recommending further legis-
lation to the Congress. The Commission may permit any person to
file with it a statement in writing, under oath or otherwise, as it
shall determine, as to any or all facts and circumstances con-
cerning a matter which may be the subject of investigation. The
Commission, in its discretion, may publish in the manner author-
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ized by section 312 of the Federal Power Act, and make available
to State commissions and municipalities, information concerning
any such matter.

(b) The Commission may, after hearing, determine the ade-
quacy or inadequacy of the gas reserves held or controlled by any
natural-gas company, or by anyone on its behalf, including its
owned or leased properties or royalty contracts; and may also, after
hearing, determine the propriety and reasonableness of the inclu-
sion in operating expenses, capital, or surplus of all delay rentals
or other forms of rental or compensation for unoperated lands and
leases. For the purposes of such determinations, the Commission
may require any natural-gas company to file with the Commission
true copies of all its lease and royalty agreements with respect to
such gas reserves.

(c) For the purpose of any investigation or any other pro-
ceeding under this act, any member of the Commission, or any offi-
cer designated by it, is empowered to administer oaths and affirma-
tions, subpena witnesses, compel their attendance, take evidence,
and require the production of any books, papers, correspondence,
memoranda, contracts, agreements, or other records which the
Commission finds relevant or material to the inquiry. Such attend-
ance of witnesses and the production of any such records may be
required from any place in the United States or at any designated
place of hearing. Witnesses summoned by the Commission to ap-
pear before it shall be paid the same fees and mileage that are paid
witnesses in the courts of the United States.

(d) In case of contumacy by, or refusal to obey a subpena
issued to, any person, the Commission may invoke the aid of any
court of the United States within the jurisdiction of which such in-
vestigation or proceeding is carried on, or where such person re-
sides or carries on business in requiring the attendance and testi-
mony of witnesses and the production of books, papers, correspond-
ence, memoranda, contracts, agreements, and other records. Such
court may issue an order requiring such person to appear before
the Commission or member or officer designated by the Commis-
sion, there to produce records, if so ordered, or to give testimony
touching the matter under investigation or in question; and any
failure to obey such order of the court may be punished by such
court as a contempt thereof. All process in any such case may be
served in the judicial district whereof such person is an inhabitant
or wherever he may be found or may be doing business. Any person
who willfully shall fail or refuse to attend and testify or to answer
any lawful inquiry to to produce books, papers, correspondence,
memoranda, contracts, agreements, or other records, if in his or its
power so to do, in obedience to the subpena of the Commission,
shall be guilty of a misdemeanor and upon conviction shall be sub-
ject to a fine of not more than $1,000 or to imprisonment for a term
of not more than one year, or both.

(e) The testimony of any witness may be taken at the instance
of a party, in any proceeding or investigation pending before the
Commission, by deposition at any time after the proceeding is at
issue. The Commission may also order testimony to be taken by
deposition in any proceeding or investigation pending before it at
any stage of such proceeding or investigation. Such depositions
may be taken before any person authorized to administer oaths not
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being of counsel or attorney to either of the parties, nor interested
in the proceeding or investigation. Reasonable notice must first be
given in writing by the party or his attorney proposing to take such
deposition to the opposite party or his attorney of record, as either
may be nearest, which notice shall state the name of the witness
and the time and place of the taking of his deposition. Any person
may be compelled to appear and depose, and to produce documen-
tary evidence, in the same manner as witnesses may be compelled
to appear and testify and produce documentary evidence before the
Commission, as hereinbefore provided. Such testimony shall be re-
duced to writing by the person taking deposition, or under his di-
rection, and shall, after it has been reduced to writing, be sub-
scribed by the deponent.

(f) If a witness whose testimony may be desired to be taken by
deposition be in a foreign country, the deposition may be taken be-
fore an officer or person designated by the Commission, or agreed
upon by the parties by stipulation in writing to be filed with the
Commission. All depositions must be promptly filed with the Com-
mission.

(g) Witnesses whose depositions are taken as authorized in this
act, and the person or officer taking the same, shall be entitled to
the same fees as are paid for like services in the courts of the
United States.

[15 U.S.C. 717m]
HEARINGS; RULES OF PROCEDURE

SEC. 15. (a) Hearings under this act may be held before the
Commission, any member or members thereof, or any representa-
tive of the Commission designated by it, and appropriate records
thereof shall be kept. In any proceeding before it, the Commission
in accordance with such rules and regulations as it may prescribe,
may admit as a party any interested State, State commission, mu-
nicipality or any representative of interested consumers or security
holders, or any competitor of a party to such proceeding, or any
other person whose participation in the proceeding may be in the
public interest.

(b) All hearings, investigations, and proceedings under this act
shall be governed by rules of practice and procedure to be adopted
by the Commission, and in the conduct thereof the technical rules
of evidence need not be applied. No informality in any hearing, in-
vestigation, or proceeding or in the manner of taking testimony
shall invalidate any order, decision, rule, or regulation issued
under the authority of this act.

[15 U.S.C. 717n]

ADMINISTRATION POWERS OF COMMISSION; RULES, REGULATIONS, AND
ORDERS

SEC. 16. The Commission shall have power to perform any and
all acts, and to prescribe, issue, make, amend, and rescind such or-
ders, rules, and regulations as it may find necessary or appropriate
to carry out the provisions of this act. Among other things, such
rules and regulations may define accounting, technical, and trade
terms used in this act; and may prescribe the form or forms of all
statements, declarations, applications, and reports to be filed with
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the Commission, the information which they shall contain, and the
time within which they shall be filed. Unless a different date is
specified therein, rules and regulations of the Commission shall be
effective thirty days after publication in the manner which the
Commission shall prescribe. Orders of the Commission shall be ef-
fective on the date and in the manner which the Commission shall
prescribe. For the purposes of its rules and regulations, the Com-
mission may classify persons and matters within its jurisdiction
and prescribe different requirements for different classes of persons
or matters. All rules and regulations of the Commission shall be
filed with its secretary and shall be kept open in convenient form
for public inspection and examination during reasonable business
hours.

[15 U.S.C. 7170]
USE OF JOINT BOARDS; COOPERATION WITH STATE COMMISSIONS

SEC. 17. (a) The Commission may refer any matter arising in
the administration of this act to a board to be composed of a mem-
ber or members, as determined by the Commission, from the State
or each of the States affected or to be affected by such matter. Any
such board shall be vested with the same power and be subject to
the same duties and liabilities as in the case of a member of the
Commission when designated by the Commission to hold any hear-
ings. The action of such board shall have such force and effect and
its proceedings shall be conducted in such manner as the Commis-
sion shall by regulations prescribe. The Board shall be appointed
by the Commission from persons nominated by the State commis-
sion of each State affected, or by the Governor of such State if
there is no State commission. Each State affected shall be entitled
to the same number of representatives on the board unless the
nominating power of such State waives such right. The Commis-
sion shall have discretion to reject the nominee from any State, but
shall thereupon invite a new nomination from that State. The
members of a board shall receive such allowances for expenses as
the Commission shall provide. The Commission may, when in its
discretion sufficient reason exists therefor, revoke any reference to
such a board.

(b) The Commission may confer with any State commission re-
garding rate structures, costs, accounts, charges, practices, classi-
fications, and regulations of natural-gas companies; and the Com-
mission is authorized, under such rules and regulations as it shall
prescribe, to hold joint hearings with any State commission in con-
nection with any matter with respect to which the Commission is
authorized to act. The Commission is authorized in the administra-
tion of this act to avail itself of such cooperation, services, records,
and facilities as may be afforded by any State commission.

(c) The Commission shall make available to the several State
commissions such information and reports as may be of assistance
in State regulation of natural-gas companies. Whenever the Com-
mission can do so without prejudice to the efficient and proper con-
duct of its affairs, it may, upon request from a State commission,
make available to such State commission as witnesses any of its
trained rate, valuation, or other experts, subject to reimbursement
of the compensation and traveling expenses of such witnesses. All
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sums collected hereunder shall be credited to the appropriation
from which the amounts were expended in carrying out the provi-
sions of this subsection.

[15 U.S.C. 717p]
APPOINTMENT OF OFFICERS AND EMPLOYEES

SEC. 18. The Commission is authorized to appoint and fix the
compensation of such officers, attorneys, examiners, and experts as
may be necessary for carrying out its functions under this act,
without regard to the provisions of other laws applicable to the em-
ployment and compensation of officers and employees of the United
States; and the Commission may, subject to civil-service laws, ap-
point such other officers and employees as are necessary for car-
rying out such functions and fix their salaries in accordance with
the Classification Act of 1923, as amended.

[15 U.S.C. 717q]
REHEARING; COURT REVIEW OF ORDERS

SEC. 19. (a) Any person, State, municipality, or State commis-
sion aggrieved by an order issued by the Commission in a pro-
ceeding under this act to which such person, State, municipality,
or State commission is a party may apply for a rehearing within
thirty days after the issuance of such order. The application for re-
hearing shall set forth specifically the ground or grounds upon
which such application is based. Upon such application the Com-
mission shall have power to grant or deny rehearing or to abrogate
or modify its order without further hearing. Unless the Commission
acts upon the application for rehearing within thirty days after it
is filed, such application may be deemed to have been denied. No
proceeding to review any order of the Commission shall be brought
by any person unless such person shall have made application to
the Commission for a rehearing thereon. Until the record in a pro-
ceeding shall have been filed in a court of appeals, as provided in
subsection (b), the Commission may at any time, upon reasonable
notice and in such manner as it shall deem proper, modify or set
aside, in whole or in part, any finding or order made or issued by
it under the provisions of this Act.

(b) Any party to a proceeding under this act aggrieved by an
order issued by the Commission in such proceeding may obtain a
review of such order in the circuit court of appeals of the United
States for any circuit wherein the natural gas company to which
the order relates is located or has its principal place of business,
or in the United States Court of Appeals for the District of Colum-
bia, by filing in such court, within sixty days after the order of the
Commission upon the application for rehearing, a written petition
praying that the order of the Commission be modified or set aside
in whole or in part. A copy of such petition shall forthwith be
transmitted by the clerk of the court to any member of the Com-
mission and thereupon the Commission shall file with the court the
record upon which the order complained of was entered, as pro-
vided in section 2112 of title 28, United States Code. Upon the fil-
ing of such petition such court shall have jurisdiction, which upon
the filing of the record with it shall be exclusive, to affirm, modify,
or set aside such order in whole or in part. No objection to the
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order of the Commission shall be considered by the court unless
such objection shall have been urged before the Commission in the
application for rehearing unless there is reasonable ground for fail-
ure to do so. The finding of the Commission as to the facts, if sup-
ported by substantial evidence, shall be conclusive. If any party
shall apply to the court for leave to adduce additional evidence, and
shall show to the satisfaction of the court that such additional evi-
dence is material and that there were reasonable grounds for fail-
ure to adduce such evidence in the proceedings before the Commis-
sion, the court may order such additional evidence to be taken be-
fore the Commission and to be adduced upon the hearing in such
manner and upon such terms and conditions as to the court may
seem proper. The Commission may modify its findings as to the
facts by reason of the additional evidence to taken, and it shall file
with the court such modified or new findings, which if supported
by substantial evidence, shall be conclusive, and its recommenda-
tion, if any, for the modification or setting aside of the original
order. The judgment and decree of the court, affirming, modifying,
or setting aside, in whole or in part, any such order of the Commis-
sion, shall be final, subject to review by the Supreme Court of the
United States upon certiorari or certification as provided in
[former] sections 239 and 240 of the Judicial Code, as amended
(U.S.C., title 28, sec. 1254).

(c) The filing of an application for rehearing under subsection
(a) shall not, unless specifically ordered by the Commission, oper-
ate as a stay of the Commission’s order. The commencement of pro-
ceedings under subsection (b) of this section shall not, unless spe-
cifically ordered by the court, operate as a stay of the Commission’s
order.

[15 U.S.C. 717r]
ENFORCEMENT OF ACT; REGULATIONS AND ORDERS

SEC. 20. (a) Whenever it shall appear to the Commission that
any person is engaged or about to engage in any acts or practices
which constitute or will constitute a violation of the provisions of
this act, or of any rule, regulation, or order thereunder, it may in
its discretion bring an action in the proper district court of the
United States, the District Court of the United States for the Dis-
trict of Columbia, or the United States courts of any Territory or
other place subject to the jurisdiction of the United States, to en-
join such acts or practices and to enforce compliance with this act
or any rule, regulation, or order thereunder, and upon a proper
showing a permanent or temporary injunction or decree or restrain-
ing order shall be granted without bond. The Commission may
transmit such evidence as may be available concerning such acts
or practices or concerning apparent violations of the Federal anti-
trust laws to the Attorney General, who, in his discretion, may in-
stitute the necessary criminal proceedings.

(b) Upon application of the Commission the district courts of
the United States, the District Court of the United States for the
District of Columbia, and the United States courts of any Territory
or other place subject to the jurisdiction of the United States shall
have jurisdiction to issue writs of mandamus commanding any per-
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son to comply with the provisions of this act or any rule, regula-
tion, or order of the Commission thereunder.

(c) The Commission may employ such attorneys as it finds nec-
essary for proper legal aid and service of the Commission or its
members in the conduct of their work, or for proper representation
of the public interest in investigations made by it, or cases or pro-
ceedings pending before it, whether at the Commission’s own in-
stance or upon complaint, or to appear for or represent the Com-
mission in any case in court; and the expenses of such employment
shall be paid out of the appropriation for the Commission.

[15 U.S.C. 717s]
GENERAL PENALTIES

SEC. 21. (a) Any person who willfully and knowingly does or
causes or suffers to be done any act, matter, or thing in this act
prohibited or delared to be unlawful, or who willfully and know-
ingly omits or fails to do any act, matter, or thing in this act re-
quired to be done, or willfully and knowingly causes or suffers such
omission or failure, shall, upon conviction thereof, be punished by
a fine of not more than $5,000 or by imprisonment for not more
than two years, or both.

(b) Any person who willfully and knowingly violates any rule,
regulation, restriction, condition, or order made or imposed by the
Commission under authority of this act, shall, in addition to any
other penalties provided by law, be punished upon conviction there-
of by a fine of not exceeding $500 for each and every day during
which such offense occurs.

[15 U.S.C. 717t]

JURISDICTION OF OFFENSES; ENFORCEMENT OF LIABILITIES AND
DUTIES

SEC. 22. The District Courts of the United States, the District
Court of the United States for the District of Columbia, and the
United States courts of any Territory or other place subject to the
jurisdiction of the United States shall have exclusive jurisdiction of
violations of this act or the rules, regulations, and orders there-
under, and of all suits in equity and actions at law, brought to en-
force any liability or duty created by, or to enjoin any violation of,
this act or any rule, regulation, or order thereunder. Any criminal
proceeding shall be brought in the district wherein any act or
transaction constituting the violation occurred. Any suit or action
to enforce any liability or duty created by, or to enjoin any violation
of, this act or any rule, regulation, or order thereunder may be
brought in any such district or in the district wherein the defend-
ant is an inhabitant, and process in such cases may be served
wherever the defendant may be found. Judgments and decrees so
rendered shall be subject to review as provided in [former] sections
128 and 240 of the Judicial Code, as amended (U.S.C., title 28,
secs. 225 and 347). No costs shall be assessed against the Commis-
sion in any judicial proceeding by or against the Commission under
this act.

[15 U.S.C. 717u]
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SEPARABILITY OF PROVISIONS

SEC. 23. If any provision of this act, or the application of such
provision to any person or circumstance, shall be held invalid, the
remainder of the act, and the application of such provision to per-
sons or circumstances other than those as to which it is held in-
valid, shall not be affected thereby.

[15 U.S.C. 717v]

SEcC. 24. This act may be cited as the “Natural Gas Act.”
[15 U.S.C. 717w]

NoTE.—Executive Order 10485: Providing for the performance of certain func-
tions heretofore performed by the President with respect to electric power and nat-
ural gas facilities located on the borders of the United States states:

Whereas section 202(e) of the Federal Power Act, as amended, 49 Stat. 847 (16
U.S.C. 824a(e)), requires any person desiring to transmit any electric energy from
the United States to a foreign country to obtain an order of the Federal Power Com-
mission authorizing it to do so; and

Whereas section 3 of the Natural Gas Act, 52 Stat. 822 (15 U.S.C. 717b), re-
quires any person desiring to export any natural gas from the United States to a
foreign country or to import any natural gas from a foreign country to the United
Statesdto obtain an order from the Federal Power Commission authorizing it to do
S0; an

Whereas the proper conduct of the foreign relations of the United States re-
quires that executive permission be obtained for the construction and maintenance
at the borders of the United States of facilities for the exportation or importation
of electric energy and natural gas; and

Whereas it is desirable to provide a systematic method in connection with the
issuance and signing of permits for such purposes:

Now, Therefore, by virtue of the authority vested in me as President of the
United States and commander in Chief of the armed forces of the United States,
it is hereby ordered as follows:

SECTION 1. (a) The Federal Power Commission is hereby designated and empow-
ered to perform the following-described functions:

(1) To receive all applications for permits for the construction, operation, main-
tenance, or connection, at the borders of the United States, of facilities for the trans-
mission of electric energy between the United States and a foreign country.

(2) To receive all applications for permits for the construction, operation, main-
tenance, or connection, at the borders of the United States, of facilities for the ex-
portation or importation of natural gas to or from a foreign country.
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PuBLic Law 95-621
AN ACT For the relief of Joe Cortina of Tampa, Florida.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[Private relief matter relating to Joe Cortina not shown.]

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Natural Gas
Policy Act of 1978”.
(b) TABLE OF CONTENTS.—

TABLE OF CONTENTS

Sec. 1. Short title; table of contents.
Sec. 2. Definitions.

[TITLE I—Repealed by Public Law 101-60]
[TITLE II—Repealed by Public Law 100-42]
TITLE III—ADDITIONAL AUTHORITIES AND REQUIREMENTS

Subtitle A—Emergency Authorities

Sec. 301. Declaration of Emergency.
Sec. 302. Emergency purchase authority.
Sec. 303. Emergency allocation authority.
Sec. 304. Miscellaneous provisions.

Subtitle B—Other Authorities and Requirements

Sec. 311. Authorization of certain sales and transportation.

Sec. 312. Assignment of contractual rights to receive surplus natural gas.

Sec. 313. Effect of certain natural gas prices on indefinite price escalator clauses.
Sec. 314. Clauses prohibiting certain sales, transportation, and commingling.

Sec. 315. Filing of contracts and agreements.

TITLE IV—NATURAL GAS CURTAILMENT POLICIES

Sec. 401. Natural gas for essential agricultural uses.

Sec. 402. Natural gas for essential industrial process and feedstock uses.

Sec. 403. Establishment and implementation of agricultural and industrial
priorities. 1

Sec. 404. Limitation on revoking or amending certain pre-1969 certificates of public
convenience and necessity.

TITLE V—ADMINISTRATION, ENFORCEMENT, AND REVIEW

Sec. 501. General rulemaking authority.
Sec. 502. Administrative procedure.

[Sec. 503. Repealed by Public Law 101-601
Sec. 504. Enforcement.

Sec. 505. Intervention.

Sec. 506. Judicial review.

1Does not conform to the section heading.
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[Sec. 507. Repealed by Public Law 102-558.]
Sec. 508. Technical amendment.

TITLE VI—COORDINATION WITH THE NATURAL GAS ACT; EFFECT ON

STATE LAWS 1

Sec. 601. Coordination with the Natural Gas Act.
Sec. 602. Effect on State laws.

[15 U.S.C. 3301 note]

SEC. 2. DEFINITIONS.
For purposes of this Act—

(1) NATURAL GAS.—The term “natural gas” means either

natural gas unmixed, or any mixture of natural and artificial

.(2) WELL.—The term “well” means any well for the dis-

covery or production of natural gas, crude oil, or both.

(3) NEW WELL.—The term “new well” means any well—

(A) the surface drilling of which began on or after Feb-
ruary 19, 1977; or

(B) the depth of which was increased, by means of
drilling on or after February 19, 1977, to a completion lo-
cation which is located at least 1,000 feet below the depth
of the deepest completion location of such well attained be-
fore February 19, 1977.
(4) OLD WELL.—The term “old well” means any well other

than a new well.

(5) MARKER WELL.—

(A) GENERAL RULE.—The term “marker well” means
any well from which natural gas was produced in commer-
cial quantities at any time after January 1, 1970, and be-
fore April 20, 1977

(B) NEw WELLS.—The term “marker well” does not in-
clude any new well under paragraph (3)(A) but includes
any new well under paragraph (3)(B) if such well qualifies
as a marker well under subparagraph (A) of this para-
graph.

(6) RESERVOIR.—The term “reservoir” means any produc-

ible natural accumulation of natural gas, crude oil, or both,
confined—

(A) by impermeable rock or water barriers and charac-
terized by a single natural pressure system; or

(B) by lithologic or structural barriers which prevent
pressure communication.

(7) COMPLETION LOCATION.—

(A) GENERAL RULE.—The term “completion location”
means any subsurface location from which natural gas is
being or has been produced in commercial quantities.

(B) MARKER WELL.—The term “completion location”,
when used with reference to any marker well, means any
subsurface location from which natural gas was produced
from such well in commercial quantities after January 1,
1970, and before April 20, 1977.

(8) PRORATION UNIT.—The term “proration unit” means—

1Does not conform to the title heading.
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(A) any portion of a reservoir, as designated by the
State or Federal agency having regulatory jurisdiction
with respect to production from such reservoir, which will
be effectively and efficiently drained by a single well,

(B) any drilling unit, production unit, or comparable
arrangement, designated or recognized by the State or
Federal agency having jurisdiction with respect to produc-
tion from the reservoir, to describe that portion of such
reservoir which will be effectively and efficiently drained
by a single well; or

(C) if such portion of a reservoir, unit, or comparable
arrangement is not specifically provided for by State law
or by any action of any State or Federal agency having
regulatory jurisdiction with respect to production from
such reservoir, any voluntary unit agreement or other
comparable arrangement applied, under local custom or
practice within the locale in which such reservoir is situ-
ated, for the purpose of describing the portion of a res-
ervoir which may be effectively and efficiently drained by
a single well.

(9) NEW LEASE.—The term “new lease”, when used with re-
spect to the Outer Continental Shelf, means a lease, entered
into on or after April 20, 1977, of submerged acreage.

(10) OLD LEASE.—The term “old lease”, when used with re-
spect to the Outer Continental Shelf, means any lease other
than a new lease.

(11) NEW CONTRACT.—The term “new contract” means any
contract, entered into on or after the date of the enactment of
this Act, for the first sale of natural gas which was not pre-
viously subject to an existing contract.

(12) ROLLOVER CONTRACT.—The term “rollover contract”
means any contract, entered into on or after the date of the en-
actment of this Act, for the first sale of natural gas that was
previously subject to an existing contract which expired at the
end of a fixed term (not including any extension thereof taking
effect on or after such date of enactment) specified by the pro-
visions of such existing contract, as such contract was in effect
on the date of the enactment of this Act, whether or not there
is an identity of parties or terms with those of such existing
contract.

(13) EXISTING CONTRACT.—The term “existing contract”
means any contract for the first sale of natural gas in effect on
the day before the date of the enactment of this Act.

(14) SUCCESSOR TO AN EXISTING CONTRACT.—The term
“successor to an existing contract” means any contract, other
than a rollover contract, entered into on or after the date of the
enactment of this Act, for the first sale of natural gas which
was previously subject to an existing contract, whether or not
there is an identity of parties or terms with those of such exist-
ing contract.

(15) INTERSTATE PIPELINE.—The term “interstate pipeline”
means any person engaged in natural gas transportation sub-
jéerct X) the jurisdiction of the Commission under the Natural

as Act.
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(16) INTRASTATE PIPELINE.—The term “intrastate pipeline”
means any person engaged in natural gas transportation (not
including gathering) which is not subject to the jurisdiction of
the Commission under the Natural Gas Act (other than any
such pipeline which is not subject to the jurisdiction of the
Commission solely by reason of section 1(c) of the Natural Gas
Act).

(17) LOCAL DISTRIBUTION COMPANY.—The term “local dis-
tribution company” means any person, other than any inter-
state pipeline or any intrastate pipeline, engaged in the trans-
portation, or local distribution, of natural gas and the sale of
natural gas for ultimate consumption.

(18) COMMITTED OR DEDICATED TO INTERSTATE COM-
MERCE.—

(A) GENERAL RULE.—The term “committed or dedi-
cated to interstate commerce”, when used with respect to
natural gas, means—

(i) natural gas which is from the Outer Conti-
nental Shelf; and

(i1) natural gas which, if sold, would be required
to be sold in interstate commerce (within the meaning
of the Natural Gas Act) under the terms of any con-
tract, any certificate under the Natural Gas Act, or
any provision of such Act.

(B) EXcLUSION.—Such term does not apply with re-
spect to—

(1) natural gas sold in interstate commerce (within
the meaning of the Natural Gas Act)—

(I) under section 6 of the Emergency Natural
Gas Act of 1977;

(IT) under any limited term certificate, grant-
ed pursuant to section 7 of the Natural Gas Act,
which contains a pregrant of abandonment of
service for such natural gas;

(ITTI) under any emergency regulation under
the second proviso of section 7(c) of the Natural
Gas Act; or

(IV) to the user by the producer and trans-
ported under any certificate, granted pursuant to
section 7(c) of the Natural Gas Act, if such certifi-
cate was specifically granted for the transpor-
tation of that natural gas for such user;

(i) natural gas for which abandonment of service
was granted before the date of enactment of this Act
under section 7 of the Natural Gas Act; and

(iii) natural gas which, but for this clause, would
be committed or dedicated to interstate commerce
under subparagraph (A)(ii) by reason of the action of
any person (including any successor in interest there-
of, other than by means of any reversion of a leasehold
interest), if on May 31, 1978—

(I) neither that person, nor any affiliate there-
of, had any right to explore for, develop, produce,
or sell such natural gas; and
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(IT) such natural gas was not being sold in
interstate commerce (within the meaning of the
Natural Gas Act) for resale (other than any sale
described in clause (i) (I), (II), or (III)).

(19) CERTIFICATED NATURAL GAS.—The term “certificated
natural gas” means natural gas transported by any interstate
pipeline in a facility for which there is in effect a certificate
issued under section 7(c) of the Natural Gas Act. Such term
does not include natural gas sold to the user by the producer
and transported pursuant to a certificate which is specifically
issued under section 7(c) of the Natural Gas Act for the trans-
portation of that natural gas, for such user unless such natural
gas is used for the generation of electricity.

(20) SALE.—The term “sale” means any sale, exchange, or
other transfer for value.

(21) FIRST SALE.—

(A) GENERAL RULE.—The term “first sale” means any
sale of any volume of natural gas—

(1) to any interstate pipeline or intrastate pipeline;

(i1) to any local distribution company;

(iii) to any person for use by such person;

(iv) which precedes any sale described in clauses
(1), (1i), or (iii); and

(v) which precedes or follows any sale described in
clauses (i), (ii), (iii), or (iv) and is defined by the Com-
mission as a first sale in order to prevent circumven-
tion of any maximum lawful price established under
this Act.
(B) CERTAIN SALES NOT INCLUDED.—Clauses (i), (i),

(ii1), or (iv) of subparagraph (A) shall not include the sale
of any volume or natural gas by any interstate pipeline,
intrastate pipeline, or local distribution company, or any
affiliate thereof, unless such sale is attributable to volumes
of natural gas produced by such interstate pipeline, intra-
state pipeline, or local distribution company, or any affil-
iate thereof.

(22) DELIVER.—The term “deliver” when used with respect
to any first sale of natural gas, means the physical delivery
from the seller; except that in the case of the sale of proven
reserves in place to any interstate pipeline, any intrastate
pipeline, any local distribution company, or any user of such
natural gas, such term means the transfer of title to such re-
serves.

(23) CERTIFICATE.—The term “certificate”, when used with
respect to the Natural Gas Act, means a certificate of public
convenience and necessity issued under such Act.

(24) CoMMISSION.—The term “Commission” means the
Federal Energy Regulatory Commission.

(25) FEDERAL AGENCY.—The term “Federal agency” has the
same meaning as given such term in section 105 of title 5,
United States Code.

(26) PERSON.—The term “person” includes the United
States, any State, and any political subdivision, agency, or in-
strumentality of the foregoing.
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(27) AFFILIATE.—The term “affiliate”, when used in rela-
tion to any person, means other person which controls, is con-
trolled by, or is under common control with, such person.

(28) ELECTRIC UTILITY.—The term “electric utility” means
any person to the extent such person is engaged in the busi-
ness of the generation of electricity and sale, directly or indi-
rectly, of electricity to the public.

(29) Mcr.—The term “Mcf”, when used with respect to nat-
ural gas, means 1,000 cubic feet of natural gas measured at a
pressure of 14.73 pounds per square inch (absolute) and a tem-
perature of 60 degrees Fahrenheit.

(30) Bru.—The term “Btu” means British thermal unit.

(31) MONTH.—The term “month” means a calendar month.

(32) MILE.—The term “mile” means a statute mile of 5,280
feet.

(33) UNITED STATES.—The term “United States” means the
several States and includes the Outer Continental Shelf.

(34) STATE.—The term “State” means each of the several
States and the District of Columbia.

(35) OUTER CONTINENTAL SHELF.—The term “Outer Conti-
nental Shelf” has the same meaning as such term has under
section 2(a) of the Outer Continental Shelf Lands Act (43
U.S.C. 1331(a)).

(36) PRUDHOE BAY UNIT OF ALASKA.—The term “Prudhoe
Bay Unit of Alaska” means the geographic area subject to the
voluntary unit agreement approved by the Commissioner of the
Department of Natural Resources of the State of Alaska on
June 2, 1977, and referred to as the “affected area” in Con-
servation Order No. 145 of the Alaska Oil and Gas Conserva-
tion Committee, Division of Oil and Gas Conservation, Depart-
ment of Natural Resources of the State of Alaska, as such
order was in effect on June 1, 1977, and determined without
regard to any adjustments in the description of the affected
area permitted to be made under such order.

(37) ANTITRUST LAWS.—The term “Federal antitrust laws”
means the Sherman Act (15 U.S.C. 1 et seq.), the Clayton Act
(15 U.S.C. 12, 13, 14-19, 20, 21, 22-27), the Federal Trade
Commission Act (15 U.S.C. 41 et seq.), sections 73 and 74 of
the Wilson Tariff Act (15 U.S.C. 8-9), and the Act of June 19,
1936, chapter 592 (15 U.S.C. 13, 13a, 13b, and 21a).

[15 U.S.C. 3301]
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[TITLE I—Repealed by Public Law 101-60]

[TITLE II—Repealed by Public Law 100-42]

TITLE III—ADDITIONAL AUTHORITIES AND
REQUIREMENTS

Subtitle A—Emergency Authority

SEC. 301. DECLARATION OF EMERGENCY.

(a) PRESIDENTIAL DECLARATION.—The President may declare a

natural gas supply emergency (or extend a previously declared
emergency) if he finds that—

(1) a severe natural gas shortage, endangering the supply
of natural gas for high-priority uses, exists or is imminent in
the United States or in any region thereof; and

(2) the exercise of authorities under section 302 or section
303 is reasonably necessary, having exhausted other alter-
natives to the maximum extent practicable, to assist in meet-
ing natural gas requirements for such high-priority uses.

(b) LIMITATION.—

(1) EXPIRATION.—Any declaration of a natural gas supply
emergency (or extension thereof) under subsection (a), shall
terminate at the earlier of—

(A) the date of which the President finds that any
shortage described in subsection (a) does not exist or is not
imminent; or

(B) 120 days after the date of such declaration of
emergency (or extension thereof).

(2) EXTENSIONS.—Nothing in this subsection shall prohibit
the President from extending, under subsection (a), any emer-
gency (or extension thereof), previously declared under sub-
section (a), upon the expiration of such declaration of emer-
gency (or extension thereof) under paragraph (1)(B).

[15 U.S.C. 3361]
SEC. 302. EMERGENCY PURCHASE AUTHORITY.

(a) PRESIDENTIAL AUTHORIZATION.—During any natural gas

supply emergency declared under section 301, the President may,
by rule or order, authorize any interstate pipeline or local distribu-
tion company served by any interstate pipeline to contract, upon
such terms and conditions as the President determines to be appro-
priate (including provisions respecting fair and equitable prices),
for the purchase of emergency supplies of natural gas—

(1) from any producer of natural gas (other than a pro-
ducer who is affiliated with the purchaser, as determined by
the President) if—

(A) such natural gas is not produced from the Outer

Continental Shelf; and

(B) the sale or transportation of such natural gas was
not pursuant to a certificate issued under the Natural Gas

Act immediately before the date on which such contract

was entered into; or
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(2) from any intrastate pipeline, local distribution com-

pany, or other person (other than an interstate pipeline or a

producer of natural gas).

(b) CoNTRACT DURATION.—The duration of any contract au-
thorized under subsection (a) may not exceed 4 months. The pre-
ceding sentence shall not prohibit the President from authorizing
under subsection (a) a renewal of any contract, previously author-
ized under such subsection, following the expiration of such con-
tract.

(c) RELATED TRANSPORTATION AND FACILITIES.—The President
may, by order, require any pipeline to transport natural gas, and
to construct and operate such facilities for the transportation of
natural gas, as he determines necessary to carry out any contract
authorized under subsection (a). The costs of any construction or
transportation ordered under this subsection shall be paid by the
purchaser of natural gas under the contract with respect to which
such order is issued. No order to transport natural gas under this
subsection shall require any pipeline to transport natural gas in ex-
cess of such pipeline’s available capacity.

(d) MAINTENANCE OF ADEQUATE RECORDS.—The Commission
shall require any interstate pipeline or local distribution company
contracting under the authority of this section for natural gas to
maintain and make available full and adequate records concerning
transactions under this section, including records of the volumes of
natural gas purchased under the authority of this section and the
rates and charges for purchase and receipt of such natural gas.

(e) SPECIAL LIMITATION.—No sale under any emergency pur-
chase contract under this section for emergency supplies of natural
gas for sale and delivery from any intrastate pipeline which is op-
erating under court supervision as of January 1, 1977, may take
effect unless the court approves.

[15 U.S.C. 3362]

SEC. 303. EMERGENCY ALLOCATION AUTHORITY.

(a) IN GENERAL.—In order to assist in meeting natural gas re-
quirements for high-priority uses of natural gas during any natural
gas supply emergency declared under section 301, the President
may, by order, allocate supplies of natural gas under subsections
(b), (c), and (d) to—

(1) any interstate pipeline;

(2) any local distribution company—

(A) which is served by any interstate pipeline;

(B) which is providing natural gas only for high-pri-
ority uses; and

(C) which is in need of deliveries of natural gas to as-
sist in meeting natural gas requirements for high-priority
uses of natural gas; and

(3) any person for meeting requirements of high-priority
uses of natural gas.

(b) ALLOCATION OF CERTAIN BOILER FUEL GAS.—

(1) REQUIRED FINDING.—The President shall not allocate
s}lllpplies of natural gas under this subsection unless he finds
that—

(A) to the maximum extent practicable, emergency
purchase authority under section 302 has been utilized to
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assist in meeting natural gas requirements for high-pri-

ority uses of natural gas;

(B) emergency purchases of natural gas supplies under
section 302 are not likely to satisfy the natural gas re-
quirements for such high-priority uses;

(C) the exercise of authority under this subsection is
reasonably necessary to assist in meeting natural gas re-
quirements for such high-priority uses; and

(D) any interstate pipeline or local distribution com-
pany receiving such natural gas has ordered the termi-
nation of all deliveries of natural gas for other than high-
priority uses and attempted to the maximum extent prac-
ticable to terminate such deliveries.

(2) ALLOCATION AUTHORITY.—Subject to paragraph (1), in
order to assist in meeting natural gas requirements for high-
priority uses of natural gas, the President may, by order, allo-
cate supplies of natural gas the use of which has been prohib-
ited by the President pursuant to authority under section 607
of the Public Utility Regulatory Policies Act of 1978 (relating
to the use of natural gas as a boiler fuel during any natural
gas supply emergency).

(¢) ALLOCATION OF GENERAL PIPELINE SUPPLY.—

(1) REQUIRED FINDINGS.—The President shall not allocate
supplies of natural gas under this subsection unless he finds
that—

(A) to the maximum extent practicable, allocation of
supplies of natural gas under subsection (b) has been uti-
lized to assist in meeting natural gas requirements for
high-priority uses of natural gas;

(B) the exercise of such authority is not likely to sat-
isfy the natural gas requirements for such high-priority
uses;

(C) the exercise of authority under this subsection is
reasonably necessary to assist in meeting natural gas re-
quirements for such high-priority uses;

(D) any interstate pipeline or local distribution com-
pany receiving such natural gas has ordered the termi-
nation of all deliveries of natural gas for other than high-
priority uses and attempted to the maximum extent prac-
ticable to terminate such deliveries.

(E) such allocation will not create, for the interstate
pipeline delivering certificated natural gas, a supply short-
age which will cause such pipeline to be unable to meet
the natural gas requirements for high-priority uses of nat-
ural gas served, directly or indirectly, by such pipeline;
and

(F) such allocation will not result in a disproportionate
share of deliveries and resulting curtailments of natural
gas being experienced by such interstate pipeline when
compared to deliveries and resulting curtailments which
are experienced as a result of orders issued under this sub-
section applicable to other interstate pipelines (as deter-
mined by the President).

(2) REQUIRED NOTIFICATION FROM STATE.—
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(A) NOTIFICATION.—The President shall not allocate
supplies of natural gas under this subsection unless he is
notified by the Governor of any State that—

(1) a shortage of natural gas supplies available to
such State exists or is imminent;

(ii) such shortage or imminent shortage endangers
the supply of natural gas for high-priority uses in such

State; and

(iii) the exercise of authority under State law is
inadequate to protect high-priority uses of natural gas
ir11_ such State from an interruption in natural gas sup-
plies.

(3) BAsis OF FINDING.—To the maximum extent prac-
ticable, the governor shall submit, together with any notifica-
tion under subparagraph (A), information upon which he has
based his finding under such subparagraph, including—

(i) volumes of natural gas required to meet the natural
gas requirements for high-priority uses of natural gas in
such State;

(i1) information received from persons in the business
of producing, selling, transporting, or delivering natural
gas in such State as to the volumes of natural gas supplies
available to such State;

(iii) information on the authority under State law
which will be exercised to protect high-priority uses; and

(iv) such other information which the president re-
quests or which the Governor determines appropriate to
apprise the President of emergency deliveries and trans-
portation of interstate natural gas needed by such State.
(4) ALLOCATION AUTHORITY.—Subject to paragraphs (1),

(2), and (5) in order to assist in meeting natural gas require-
ments for high-priority uses of natural gas, the President may,
by order, allocate supplies of certificated natural gas from any
interstate pipeline.

(5) CONSIDERATION OF ALTERNATIVE FUEL AVAILABILITY.—
In issuing any order under this subsection the President shall
consider the relative availability of alternative fuel to natural
gas users supplied by the interstate pipeline ordered to make
deliveries pursuant to this subsection.

(d) ALLOCATION OF USER-OWNED GAS.—

(1) REQUIRED FINDING.—The President shall not allocate
s}tllpplies of natural gas under this subsection unless he finds
that—

(A) to the maximum extent practicable, allocation of
supplies of natural gas under subsection (c) has been uti-
lized to assist in meeting natural gas requirements for
high-priority uses of natural gas;

(B) the exercise of such authority is not likely to sat-
isfy the natural gas requirements for such high-priority
uses;

(C) the exercise of authority under this subsection is
reasonably necessary to assist in meeting natural gas re-
quirements for such high-priority uses;

(D) any interstate pipeline or local distribution com-
pany receiving such natural gas has ordered the termi-
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nation of all deliveries of natural gas for other than high-

priority uses and attempted to the maximum extent prac-

ticable to terminate such deliveries; and

(E) such allocation will not create, for the person who
owns and would otherwise use such natural gas, a supply
shortage which will cause such person to be unable to sat-
isfy such person’s natural gas requirements for high-pri-
ority uses.

(2) ALLOCATION AUTHORITY.—Subject to paragraphs (1)
and (3), in order to assist in meeting natural gas requirements
for high-priority uses of natural gas, the President may, by
order, allocate supplies of natural gas which would be certifi-
cated natural gas but for the second sentence of section 2(19).

(3) CONSIDERATION OF ECONOMIC FEASIBILITY OF ALTER-
NATIVE FUELS.—In issuing any order under this subsection, the
President shall consider the economic feasibility of alternative
fuels available to the user which owned the natural gas subject
to an order under this subsection.

(e) LIMITATION.—No order may be issued under this section un-
less the President determines that such order will not require
transportation of natural gas by any pipeline in excess of its avail-
able transportation capacity.

(f) INDUSTRY ASSISTANCE.—The President may request that
representatives of pipelines, local distribution companies, and other
persons meet and provide assistance to the President in carrying
out his authority under this section.

(g) COMPENSATION.—

(1) IN GENERAL.—If the parties to any order issued under
subsection (b), (c), (d), or (h) fail to agree upon the terms of
compensation for natural gas deliveries or transportation re-
quired pursuant to such order, the President, after a hearing
held either before or after such order takes effect, shall, by
supplemental order, prescribe the amount of compensation to
be paid for such deliveries or transportation and for any other
expenses incurred in delivering or transporting natural gas.

(2) CALCULATION OF COMPENSATION FOR CERTAIN BOILER
FUEL NATURAL GAS.—For purposes of any supplemental order
under paragraph (1) with respect to emergency deliveries pur-
suant to subsection (b), the President shall calculate the
amount of compensation—

(A) for supplies of natural gas based upon the amount
required to make whole the user subject to the prohibition
order, but in no event may such compensation exceed just
compensation prescribed in section 607 of the Public Util-
ity Regulatory Policies Act of 1978; and

(B) for transportation, storage, delivery, and other
services, based upon reasonable costs, as determined by
the President.

(3) COMPENSATION FOR OTHER NATURAL GAS ALLOCATED.—
For the purpose of any supplemental order under paragraph
(1), if the party making emergency deliveries pursuant to sub-
section (¢) or (d)—

(A) indicates a preference for compensation in kind,
the President shall direct that compensation in kind be
provided as expeditiously as practicable;
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(B) indcates a preference for compensation, or the
President determines that, notwithstanding paragraph (A)
of this subsection, any portion thereof cannot practicably
be compensated in kind, the President shall calculate the
amount of compensation—

(i) for supplies of natural gas, based upon the
amount required to make the pipeline and its local
distribution companies whole, in the case of any order
under subsection (c¢), or to make the user from whom
natural gas is allocated whole, in the case of any order
under subsection (d), including any amount actually
paid by such pipeline and its local distribution compa-
nies or such user for volumes of natural gas or higher
cost synthetic gas acquired to replace natural gas sub-
ject to an order under subsection (c¢) or (d); and

(i1) for transportation, storage, delivery, and other
services, based upon reasonable costs, as determined
by the President. Compensation received by an inter-
state pipeline under this subsection shall be credited
to the account of any local distribution company
served by that pipeline to the extent ordered by the
President to make such local distribution company
whole.

(h) RELATED TRANSPORTATION AND FACILITIES.—The President
may, by order, require any pipeline to transport natural gas, and
to construct and operate such facilities for the transportation of
natural gas, as he determines necessary to carry out any order
under subsection (b), (¢), or (d). Compensation for the costs of any
construction or transportation ordered under this subsection shall
be determined under subsection (g) and shall be paid by the person
to whom supplies of natural gas are ordered allocated under this
section.

(i) MONITORING.—In order to effect the purposes of this sub-
title, the President shall monitor the operation of any order made
pursuant to this section to assure that natural gas delivered pursu-
ant to this section is applied to high-priority uses only.

(j) CoMMISSION STUDY.—Not later than June 1, 1979, the Com-
mission shall prepare and submit to the Congress a report regard-
ing whether authority, to allocate natural gas, which is not other-
wise subject to allocation under this subtitle, is likely to be nec-
essary to meet high-priority uses.

(k) DEFINITION OF HIGH-PRIORITY USE.—For purposes of this
section, the term “high-priority use” means any—

(1) use of natural gas in a residence;

(2) use of natural gas in a commercial establishment in
amounts less than 50 Mcf on a peak day; or

(3) any use of natural gas the curtailment of which the

President determines would endanger life, health, or mainte-

nance of physical property.

[15 U.S.C. 3363]

SEC. 304. MISCELLANEOUS PROVISIONS.
(a) INFORMATION.—
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(1) OBTAINING OF INFORMATION.—In order to obtain infor-
mation to carry out his authority under this subtitle, the Presi-
dent may—

(A) sign and issue subpenas for the attendance and
testimony of witnesses and the production of books,
records, papers, and other documents;

(B) require any person, by general or special order, to
submit answers in writing to interrogatories, requests for
reports or for other information, and such answers shall be
made within such reasonable period, and under oath or
otherwise, as the President may determine; and

(C) secure, upon request, any information from any
Federal agency.

(2) ENFORCEMENT OF SUBPENAS AND ORDERS.—The appro-
priate United States district court may, upon petition of the
Attorney General at the request of the President, in the case
of refusal to obey a subpena or order of the President issued
under this subsection, issue an order requiring compliance
therewith, and any failure to obey an order of the court may
be punished by the court as a contempt thereof.

(b) REPORTING OF PRICES AND VOLUMES.—In issuing any order
under section 302 or 303, the President shall require that the
prices and volumes of natural gas delivered, transported, or con-
tracted for pursuant to such order shall be reported to him on a
weekly basis. Such reports shall be made available to the Congress.

(c) PRESIDENTIAL REPORTS TO CONGRESS.—The President shall
report to the Congress, not later than 90 days following the termi-
nation under section 301(b) of any declaration of a natural gas sup-
ply emergency (or extension thereof) under section 301(a), respect-
ing the exercise of authority under section 301, 302, 303, or this
section.

(d) DELEGATION OF AUTHORITIES.—The President may delegate
all or any portion of the authority granted to him under section
301, 302, 303, or this section to such Federal officers or agencies
as he determines appropriate, and may authorize such redelegation
as may be appropriate. Except with respect to section 552 of title
5 of the United States Code, any Federal officer or agency to which
authority is delegated or redelegated under this subsection shall be
subject only to such procedural requirements respecting the exer-
cise of such authority as the President would be subject to if such
authority were not so delegated.

(e) ANTITRUST PROTECTIONS.—

(1) DEFENSES.—There shall be available as a defense for
any person to civil or criminal action brought for violation of
the Federal antitrust laws (or any similar law of any State)
with respect to any action taken, or meeting held, pursuant to
any order of the President under section 303 (b), (c), (d), or (i),
or any meeting held pursuant to a request of the President
under section 303(g), if—

(A) such action was taken or meeting held solely for
thg purpose of complying with the President’s request or
order;

(B) such action was not taken for the purpose of injur-
ing competition; and
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(C) any such meeting complied with the requirements
of paragraph (2).

Persons interposing the defense provided by this subsection

shall have the burden of proof, except that the burden shall be

on the person against whom the defense is asserted with re-
spect to whether the actions were taken for the purpose of in-
juring competition.

(2) REQUIREMENTS OF MEETINGS.—With respect to any
meeting held pursuant to a request by the President under sec-
tion 303(g) or pursuant to an order under section 303—

(A) there shall be present at such meeting a full-time
Federal employee designated for such purposes by the At-
torney General;

(B) a full and complete record of such meeting shall be
taken and deposited, together with any agreements result-
ing therefrom, with the Attorney General, who shall make
it available for public inspection and copying;

(C) the Attorney General and the Federal Trade Com-
mission shall have the opportunity to participate from the
beginning in the development and carrying out of agree-
ments and actions under section 303, in order to propose
any alternative which would avoid or overcome, to the
greatest extent practicable, possible anticompetitive effects
while achieving substantially the purposes of section 303
and any order thereunder; and

(D) such other procedures as may be specified by the
President in such request or order shall be complied with.

(f) EFFECTS ON CERTAIN CONTRACTUAL OBLIGATIONS.—There
shall be available as a defense to any action brought for breach of
contract under Federal or State Law arising out of any act or omis-
sion that such act was taken or that such omission occurred for
purposes of complying with any order issued under section 303.

(g) PREEMPTION.—Any order issued pursuant to this title shall
preempt any provision of any program for the allocation, emergency
delivery, transportation, or purchase of natural gas established by
any State or local government if such program is in conflict with
any such order.

[15 U.S.C. 33641

Subtitle B—Other Authorities and Requirements

SEC. 311. I’XI‘EI\VI’;‘I-II(())II\}IZATION OF CERTAIN SALES AND TRANSPOR-
(a) COMMISSION APPROVAL OF TRANSPORTATION.—
(1) INTERSTATE PIPELINES.—

(A) IN GENERAL.—The Commission may, by rule or
order, authorize any interstate pipeline to transport nat-
ural gas on behalf of—

(1) any intrastate pipeline; and
(i1) any local distribution company.

(B) JUST AND REASONABLE RATES.—The rates and
charges of any interstate pipeline with respect to any
transportation authorized under subparagraph (A) shall be
just and reasonable (within the meaning of the Natural
Gas Act).
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(2) INTRASTATE PIPELINES.—

(A) IN GENERAL.—The Commission may, by rule or
order, authorize any intrastate pipeline to transport nat-
ural gas on behalf of—

(1) any intrastate pipeline; and

(ii) any local distribution company served by any
interstate pipeline.

(B) RATES AND CHARGES.—

(i) MAXIMUM FAIR AND EQUITABLE PRICE.—The
rates and charges of any intrastate pipeline with re-
spect to any transportation authorized under subpara-
graph (A), including any amount computed in accord-
ance with the rule prescribed under clause (ii), shall
be fair and equitable and may not exceed an amount
which is reasonably comparable to the rates and
charges which interstate pipelines would be permitted
to charge for providing similar transportation service.

(i1) CoMMISSION RULE.—The Commission shall, by
rule, establish the method for calculating an amount
necessary to—

(I) reasonably compensate any intrastate pipe-
line for expenses incurred by the pipeline and as-
sociated with the providing of any gathering,
treatment, processing, transportation, delivery, or
similar service provided by such pipeline in con-
nection with any transportation of natural gas au-
thorized under subparagraph (A); and

(II) provide an opportunity for such pipeline
to earn a reasonable profit on such services.

(b) COMMISSION APPROVAL OF SALES.—
(1) IN GENERAL.—The Commission may, by rule or order,
authorize any intrastate pipeline to sell natural gas to—

(A) any interstate pipeline; and

(B) any local distribution company served by any
interstate pipeline.

(2) RATES AND CHARGES.—

(A) MAXIMUM FAIR AND EQUITABLE PRICE.—The rates
and charges of any intrastate pipeline with respect to any
sale of natural gas authorized under paragraph (1) shall be
fair and equitable and may not exceed the sum of—

(i) such intrastate pipeline’s weighted average ac-
quisition cost of natural gas;

(i1) an amount, computed in accordance with the
rule prescribed under subparagraph (B); and

(1ii) any adjustment permitted under subpara-
graph (C).

(B) ComMiISSION RULE.—The Commission shall, by
rule, establish the method for calculating an amount nec-
essary to—

(i) reasonably compensate any intrastate pipeline
for expenses incurred by the pipeline and associated
with the providing of any gathering, treatment, proc-
essing, transportation, or delivery service provided by
such pipeline in connection with any sale of natural
gas authorized under paragraph (1); and
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(i1) provide an opportunity for such pipeline to
earn a reasonable profit on such services.

(C) ADJUSTMENT.—

(i) ApPPLICATION.—This subparagraph shall apply
in any case in which, in order to deliver any volume
of natural gas pursuant to any sale authorized under
paragraph (1), any intrastate pipeline acquires quan-
tities of natural gas under any existing contract, if—

(I) such intrastate pipeline acquires any vol-
ume of natural gas under such contract in excess
of that which such pipeline would otherwise have
acquired; and

(IT) the price paid for such additional volume
of natural gas acquired under such contract is
greater than such pipeline’s weighted average ac-
quisition cost of natural gas, computed without re-
gard to the acquisition of such additional volume
of natural gas.

(i) COMMISSION ADJUSTMENT.—In any case to
which this subparagraph applies, the Commission
shall permit an adjustment to the maximum fair and
equitable price provided under subparagraph (A) to in-
crease the revenue to the intrastate pipeline under
such sale by an amount determined by the Commis-
sion to be adequate to offset the additional cost in-
curred by such pipeline due to any increase in such
pipeline’s weighted average acquisition cost of natural
gas.

(3) LIMITATION.—

(A) TWO-YEAR DURATION.—No authorization of any
sale (or any extension thereof) under paragraph (1) may be
for a period exceeding two years.

(B) EXTENSION.—Any authorization of any sale under
paragraph (1), and any extension of any such authoriza-
tion under this subparagraph, may be extended by the
Commission if such extension satisfies the requirements of
this subsection.

(4) ADEQUACY OF SERVICE TO INTRASTATE CUSTOMERS.—

Any sale authorized under paragraph (1) shall be subject to
interruption to the extent that natural gas subject to such sale
is required to enable the intrastate pipeline involved to provide
adequate service to such pipeline’s customers at the time of
such sale.

(5) PROCEDURAL REQUIREMENTS.—

(A) AFFIDAVIT.—Any application for authorization of
any sale under paragraph (1) shall be accompanied by an
affidavit filed by the intrastate pipeline involved and set-
ting forth—

(i) the identity of the interstate pipeline or local
distribution company involved;

(i1) each point of delivery of the natural gas from
the intrastate pipeline;

(iii) the estimated total and daily volumes of nat-
ural gas subject to such sale;

(iv) the price or prices of such volumes; and
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(v) such other information as the Commission
may, by rule, require.

(B) VERIFICATION OF COMPLIANCE.—Any application
for authorization of any sale under paragraph (1) shall be
accompanied by a statement by the intrastate pipeline in-
volved verifying by oath or affirmation that such sale, if
authorized, would comply with all requirements applicable
to such sale under this subsection and all terms and condi-
tions established, by rule or order, by the Commission and
applicable to such sale.

(6) TERMINATION OF SALES.—

(A) HEARING.—Upon complaint of any interested per-
son, or upon the Commission’s own motion, the Commis-
sion shall, after affording an opportunity for oral presen-
tation of views and arguments, terminate any sale author-
ized under paragraph (1) if the Commission determines—

(i) such termination is required to enable the
intrastate pipeline involved to provide adequate serv-
ice to the customers of such pipeline at the time of
such sale;

(i1) such sale involves the sale of natural gas ac-
quired by the intrastate pipeline involved solely or pri-
marily for the purpose of resale of such natural gas
pursuant to a sale authorized under paragraph (1);

(iii) such sale violates any requirement of this
subsection or any term or condition established, by
rule or order, by the Commission and applicable to
such sale; or

(iv) such sale circumvents or violates any provi-
sion of this Act.

(B) SUSPENSION PENDING HEARING.—Prior to any hear-
ing or determination required under subparagraph (A),
upon complaint of any interested person or upon the Com-
mission’s own motion, the Commission may suspend any
sale authorized under paragraph (1) if the Commission
finds that it is likely that the determinations described in
subparagraph (A) will be made following the hearing re-
quired under subparagraph (A).

(C) DETERMINATION.—The determination of whether
any interruption of any sale authorized under paragraph
(1) is required under subparagraph (A)(i) shall be made by
the Commission without regard to the character of the use
of natural gas by any customer of the intrastate pipeline
involved.

(D) STATE INTERVENTION.—Any interested State may
intervene as a matter of right in any proceeding before the
Commission relating to any determination under this sec-
tion.

(7) DISAPPROVAL OF APPLICATION.—The Commission shall
disapprove any application for authorization of any sale under
paragraph (1) if the Commission determines—

(A) such sale would impair the ability of the intrastate
pipeline involved to provide adequate service to its cus-
tomers at the time of such sale (without regard to the
character of the use of natural gas by such customer);
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(B) such sale would involve the sale of natural gas ac-
quired by the intrastate pipeline involved solely or pri-
marily for the purpose of resale of such natural gas pursu-
ant to a sale authorized under paragraph (1);

(C) such sale would violate any requirement of this
subsection or any term or condition established, by rule or
order, by the Commission and applicable to such sale; or

(D) such sale would circumvent or violate any provi-
sion of this Act.

(c) TERMS AND CONDITIONS.—Any authorization granted under
this section shall be under such terms and conditions as the Com-
mission may prescribe.

[15 U.S.C. 3371]
SEC. 312. ASSIGNMENT OF CONTRACTUAL RIGHTS TO RECEIVE SUR-
PLUS NATURAL GAS.

(a) AUTHORIZATION OF ASSIGNMENTS.—The Commission may,
by rule or order, authorize any intrastate pipeline to assign, with-
out compensation, to any interstate pipeline or local distribution
company all or any portion of such intrastate pipeline’s right to re-
ceive surplus natural gas at any first sale, upon such terms and
conditions as the Commission determines appropriate.

(b) EFFECT OF AUTHORIZATION UNDER SUBSECTION (a).—For
the effect of an authorization under subsection (a), see section 601
(relating to the coordination of this Act with the Natural Gas Act).

(c) SURPLUS NATURAL GAS.—For purposes of this section, the
term “surplus natural gas” means any natural gas, which is deter-
mined, by the State agency having regulatory jurisdiction over the
intrastate pipeline which would be entitled to receive such natural
gas in the absence of any assignment! to exceed the then current
demands on such pipeline for natural gas.

[15 U.S.C. 3372]
SEC. 313. EFFECT OF CERTAIN NATURAL GAS PRICES ON INDEFINITE
PRICE ESCALATOR CLAUSES.

(a) HIGH-COST NATURAL GAS.—No price paid in any first sale
of high-cost natural gas (as defined in section 107(c), as such sec-
tion was in effect on January 1, 1989) may be taken into account
in applying any indefinite price escalator clause (as defined in sec-
tion 105(b)(3)(B), as such section was in effect on January 1, 1989)
with respect to any first sale of any natural gas other than high-
cost natural gas (as defined in section 107(c), as such section was
in effect on January 1, 1989).

(b) OTHER TRANSACTIONS.—No price paid—

(1) in any sale authorized under section 302(a), or
(2) pursuant to any order issued under section 303 (b), (c),

(d), or (g),
may be taken into account in applying any indefinite price esca-
lator clause (as defined in section 105(b)(3)(B), as such section was
in effect on January 1, 1989).

[15 U.S.C. 3373]

1S0 in law. Probably should have a comma.
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SEC. 314. CLAUSES PROHIBITING CERTAIN SALES, TRANSPORTATION,
AND COMMINGLING.

(a) GENERAL RULE.—Any provision of any contract for the first
sale of natural gas is hereby declared against public policy and un-
enforceable with respect to any natural gas covered by this Act if
such provision—

(1) prohibits the commingling of natural gas subject to
such contract with natural gas subject to the jurisdiction of the
Commission under the provisions of the Natural Gas Act;

(2) prohibits the sale of any natural gas subject to such
contract to, or transportation of any such natural gas by, any
person subject to the jurisdiction of the Commission under the
Natural Gas Act, or otherwise prohibits the sale or transpor-
tation in interstate commerce (within the meaning of the Nat-
ural Gas Act) of natural gas subject to such contract; or

(3) terminates, or grants any party the option to termi-
nate, any obligation under any such contract as a result of
such commingling, sale, or transportation.

(b) NATURAL GAS COVERED BY THIS ACT.—For purposes of sub-
section (a), the term “natural gas covered by this Act” means—

(1) natural gas which is not committed or dedicated to
interstate commerce as of the day before the date of the enact-
ment of this Act;

(2) natural gas, the sale in interstate commerce of which—

(A) is authorized under section 302(a) or 311(b); or
(B) is pursuant to an assignment under section 312(a);
and

(3) natural gas, the transportation in interstate commerce
of which is—

(A) pursuant to any order under section 302(c) or sec-
tion 303 (b), (¢), (d), or (h); or
(B) authorized by the Commission under section
311(a).
[15 U.S.C. 3374]

SEC. 315. FILING OF CONTRACTS AND AGREEMENTS.

The Commission may, by rule or order, require any first sale
purchaser of natural gas under a new contract, a successor to an
existing contract, or a rollover contract to file with the Commission
a copy of such contract, together with all ancillary agreements and
any existing contract applicable to such natural gas.

[15 U.S.C. 3375]

TITLE IV—-NATURAL GAS CURTAILMENT
POLICIES

SEC. 401. NATURAL GAS FOR ESSENTIAL AGRICULTURAL USES. 1

(a) GENERAL RULE.—Not later than 120 days after the date of
the enactment of this Act, the Secretary of Energy shall prescribe

1Section 273 of the Energy Security Act provides as follows:

NATURAL GAS PRIORITIES

SEC. 273. For the purposes of section 401 of the Natural Gas Policy Act of 1978 (Public Law
95-621), the term “essential agricultural use” shall—

Continued
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and make effective a rule, which may be amended from time to
time, which provides that, notwithstanding any other provision of
law (other than subsection (b)) and to the maximum extent prac-
ticable, no curtailment plan of an interstate pipeline may provide
for curtailment of deliveries of natural gas for any essential agri-
cultural use, unless such curtailment—

(1) does not reduce the quantity of natural gas delivered
for such use below the use requirement specified in subsection
(c); or

(2) is necessary in order to meet the requirements of high-
priority users.

(b) CURTAILMENT PRIORITY NOT APPLICABLE IF ALTERNATIVE
FUeEL AVAILABLE.—If the Commission, in consultation with the Sec-
retary of Agriculture, determines, by rule or order, that use of a
fuel (other than natural gas) is economically practicable and that
the fuel is reasonably available as an alternative for any agricul-
tural use of natural gas, the provisions of subsection (a) shall not
apply with respect to any curtailment of deliveries for such use.

(c) DETERMINATION OF KESSENTIAL AGRICULTURAL USE RE-
QUIREMENTS.—The Secretary of Agriculture shall certify to the Sec-
retary of Energy and the Commission the natural gas requirements
(expressed either as volumes or percentages of use) of persons (or
classes thereof) for essential agricultural uses in order to meet the
requirements of full food and fiber production.

(d) AUTHORITY OF SECRETARY OF AGRICULTURE TO INTER-
VENE.—The Secretary of Agriculture may intervene as a matter of
right in any proceeding before the Commission which is conducted
in connection with implementing the requirements of the rule pre-
scribed under subsection (a).

(e) LIMITATION.—The Secretary of Agriculture may not exercise
any authority under this section for the purpose of restricting the
production of any crop.

(f) DEFINITIONS.—For purposes of this section—

(1) ESSENTIAL AGRICULTURAL USE.—The term “essential
agricultural use”, when used with respect to natural gas,
means any use of natural gas—

(A) for agricultural production, natural fiber produc-
tion natural fiber processing, food processing, food quality
maintenance, irrigation pumping, crop drying, or

(B) as a process fuel of feedstock in the production of
fertilizer, agricultural chemicals, animal feed, or food,

which the Secretary of Agriculture determines is necessary for

full food and fiber production.

(2) HIGH-PRIORITY USER.—The term “high-priority user”
means any person who—

(A) uses natural gas in a residence;

(1) include use of natural gas in sugar refining for production of alcohol;

(2) include use of natural gas for agricultural production on set-aside acreage or acreage
diverted from the production of a commodity (as provided under the Agricultural Act of
1949) to be devoted to the production of any commodity for conversion into alcohol or hydro-
carbons for use as motor fuel or other fuels; and

(3) for the 5-year period beginning on the date of the enactment of this Act, include use
of natural gas in the distillation of fuel-grade alcohol from food grains or other biomass by
facilities in existence on the date of the enactment of this Act which do not have the in-
stalled capability to burn coal lawfully.
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(B) uses natural gas in a commerical establishment in
amounts of less than 50 Mcf on a peak day;
(C) uses natural gas in any school, hospital, or similar
institution; or
(D) uses natural gas in any other use the curtailment
of which the Secretary of Energy determines would endan-
ger life, health, or maintenance of physical property.
[15 U.S.C. 3391]
SEC. 402. NATURAL GAS FOR ESSENTIAL INDUSTRIAL PROCESS AND
FEEDSTOCK USES.

(a) GENERAL RULE.—The Secretary of Energy shall prescribe
and make effective a rule which provides that, notwithstanding any
other provision of law (other than subsection (b)) and to the max-
imum extent practicable, no interstate pipeline may curtail deliv-
eries of natural gas for any essential industrial process or feedstock
use, unless such curtailment—

(1) does not reduce the quantity of natural gas delivered
for such use below the use requirement specified in subsection

(©);

(2) is necessary in order to meet the requirements of high-
priority users; or

(3) is necessary in order to meet the requirements for es-
sential agricultural uses of natural gas for which curtailment

priority is established under section 401.

(b) CURTAILMENT PRIORITY APPLICABLE ONLY IF ALTERNATIVE
FUEL NoT AVAILABLE.—The provisions of subsection (a) shall apply
with respect to any curtailment of deliveries for any essential in-
dustrial process or feedstock use only if the Commission determines
that use of a fuel (other than natural gas) is not economically prac-
ticable and that no fuel is reasonably available as an alternative
for such use.

(¢c) DETERMINATION OF ESSENTIAL INDUSTRIAL USE REQUIRE-
MENTS.—The Secretary of Energy shall determine and certify to the
Commission the natural gas requirements (expressed either as vol-
umes or percentages of use) of persons (or classes thereof) for es-
sential industrial process and feedstock uses (other than those re-
ferred to in section 401(H)(1)(B)).

(d) DEFINITIONS.—For purposes of this section—

(1) ESSENTIAL INDUSTRIAL PROCESS OR FEEDSTOCK USE.—

The term “essential industrial process or feedstock use” means

any use of natural gas in an industrial process or as a feed-

stock which the Secretary determines is essential.
(2) HIGH-PRIORITY USER.—The term “high-priority user”

has the same meaning as given such term in section 401(f)(2).

[15 U.S.C. 3392]

SEC. 403. ESTABLISHMENT AND IMPLEMENTATION OF PRIORITIES.

(a) ESTABLISHMENT OF PRIORITIES.—The Secretary of Energy
shall prescribe the rules under sections 401 and 402 pursuant to
his authority under the Department of Energy Organization Act to
establish and review priorities for curtailments under the Natural
Gas Act.

(b) IMPLEMENTATION OF PRIORITIES.—The Commission shall
implement the rules prescribed under sections 401 and 402 pursu-
ant to its authority under the Department of Energy Organization
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Act to establish, review, and enforce curtailments under the Nat-
ural Gas Act.

[15 U.S.C. 3393]

SEC. 404. LIMITATION ON REVOKING OR AMENDING CERTAIN PRE-
1969 CERTIFICATES OF PUBLIC CONVENIENCE AND NE-
CESSITY.

(a) GENERAL RULE.—The Commission may not, during the 10-
year period beginning on the date of the enactment of this Act, re-
voke or amend any certificate of public convenience and necessity
issued before January 1, 1969, under section 7 of the Natural Gas
Act for the transportation of natural gas owned by any electric util-
ity except upon the application of the person to whom such certifi-
cate was issued.

(b) CoMMISSION CURTAILMENT AUTHORITY.—The limitation
under subsection (a) shall not affect the authority of the Commis-
sion to enforce any curtailment of deliveries of natural gas under
the Natural Gas Act.

[15 U.S.C. 3394]

TITLE V—ADMINISTRATION, ENFORCEMENT,
AND REVIEW

SEC. 501. GENERAL RULEMAKING AUTHORITY.

(a) IN GENERAL.—Except where expressly provided otherwise,
the Commission shall administer this Act. The Commission, or any
other Federal officer or agency in which any function under this
Act is vested or delegated, is authorized to perform any and all acts
(including any appropriate enforcement activity), and to prescribe,
issue, amend, and rescind such rules and orders as it may find nec-
essary or appropriate to carry out its functions under this Act.

(b) AuTHORITY TO DEFINE TERMS.—Except where otherwise ex-
pressly provided, the Commission is authorized to define, by rule,
accounting, technical, and trade terms used in this Act. Any such
jcieﬁnition shall be consistent with the definitions set forth in this

ct.

[15 U.S.C. 3411]

SEC. 502. ADMINISTRATIVE PROCEDURE.

(a) ADMINISTRATIVE PROCEDURE ACT.—Subject to subsection
(b), the provisions of subchapter II of chapter 5 of title 5, United
States Code, shall apply to any rule or order issued under this Act
having the applicability and effect of a rule as defined in section
551(4) of title 5, United States Code; except that sections 554, 556,
and 557 of such title 5 shall not apply to any order under such sec-
tion 301, 302, or 303.

(b) OPPORTUNITY FOR ORAL PRESENTATIONS.—To the maximum
extent practicable, an opportunity for oral presentation of data,
views, and arguments shall be afforded with respect to any pro-
posed rule or order described in subsection (a) (other than an order
under section 301, 302, or 303). To the maximum extent prac-
ticable, such opportunity shall be afforded before the effective date
of such rule or order. Such opportunity shall be afforded no later
than 30 days after such date in the case of a waiver of the entire
comment period under section 553(d)(3) of title 5, United States
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Code, and no later than 45 days after such date in all other cases.
A transcript shall be made of any such oral presentation.

(¢) ADJUSTMENTS.—The Commission or any other Federal offi-
cer or agency authorized to issue rules or orders described in sub-
section (a) (other than an order under section 301, 302, or 303)
shall, by rule, provide for the making of such adjustments, con-
sistent with the other purposes of this Act, as may be necessary to
prevent special hardship, inequity, or an unfair distribution of bur-
dens. Such rule shall establish procedures which are available to
any person for the purpose of seeking an interpretation, modifica-
tion, or rescission of, exception to, or exemption from, such applica-
ble rules or orders. If any person is aggrieved or adversely affected
by the denial of a request for adjustment under the preceding sen-
tence, such person may request a review of such denial by the offi-
cer or agency and may obtain judicial review in accordance with
section 506 when such denial becomes final. The officer or agency
shall, by rule, establish procedures, including an opportunity for
oral presentation of data, views, and arguments, for considering re-
quests for adjustment under this subsection.

[15 U.S.C. 3412]

[Section 503 repealed by P.L. 101-60.1

SEC. 504. ENFORCEMENT.
(a) GENERAL RULE.—It shall be unlawful for any person to vio-
late any provision of this Act or any rule or order under this Act.
(b) C1viL ENFORCEMENT.—

(1) IN GENERAL.—Except as provided in paragraph (2),
whenever it appears to the Commission that any person is en-
gaged or about to engage in any act or practice which con-
stitutes or will constitute a violation of any provision of this
Act, or of any rule or order thereunder, the Commission may
bring an action in the District Court of the United States for
the District of Columbia or any other appropriate district court
of the United States to enjoin such act or practice and to en-
force compliance with this Act, or any rule or order thereunder.

(2) ENFORCEMENT OF EMERGENCY ORDERS.—Whenever it
appears to the President that any person has engaged, is en-
gaged, or is about to engage in acts or practices constituting
a violation of any order under section 302 or any order or sup-
plemental order issued under section 303, the President may
bring a civil action in any appropriate district court of the
United States to enjoin such acts or practices.

(4)1 RELIEF AVAILABLE.—In any action under paragraph
(1) or (2), the court shall, upon a proper showing, issue a tem-
porary restraining order or preliminary or permanent injunc-
tion without bond. In any such action, the court may also issue
a mandatory injunction commanding any person to comply
with any applicable provision of law, rule, or order, or ordering
such other legal or equitable relief as the court determines ap-
propriate, including refund or restitution.

(5) CRIMINAL REFERRAL.—The Commission may transmit
such evidence as may be available concerning any acts or prac-

1Paragraph (3) was repealed by P.L. 101-60.
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tices constituting any possible violations of the Federal anti-
trust laws to the Attorney General who may institute appro-
priate criminal proceedings.

(6) CIVIL PENALTIES.—

(A) IN GENERAL.—Any person who knowingly violates
any provision of this Act, or any provision of any rule or
order under this Act, shall be subject to—

(i) except as provided in clause (ii) a civil penalty,
which the Commission may assess, of not more than
$5,000 for any one violation; and

(i1) a civil penalty, which the President may as-
sess, of not more than $25,000, in the case of any vio-
lation of an order under section 302 or an order or
supplemental order under section 303.

(B) DEFINITION OF KNOWING.—For purposes of sub-
paragraph (A), the term “knowing” means the having of—

(1) actual knowledge; or

(i1) the constructive knowledge deemed to be pos-
sessed by a reasonable individual who acts under simi-
lar circumstances.

(C) EACH DAY SEPARATE VIOLATION.—For purposes of
this paragraph, in the case of a continuing violation, each
day of violation shall constitute a separate violation.

(D) STATUTE OF LIMITATIONS.—No person shall be sub-
ject to any civil penalty under this paragraph with respect
to any violation occurring more than 3 years before the
date on which such person is provided notice of the pro-
posed penalty under subparagraph (E). The preceding sen-
tence shall not apply in any case in which an untrue state-
ment of material fact was made to the Commission or a
State or Federal agency by, or acquiesced to by, the viola-
tor with respect to the acts or omissions constituting such
violation, or if there was omitted a material fact necessary
in order to make any statement made by, or acquiesced to
by, the violator with respect to such acts or omissions not
misleading in light of circumstances under such statement
was made.

(E) ASSESSED BY COMMISSION.—Before assessing any
civil penalty under this paragraph, the Commission shall
provide to such person notice of the proposed penalty. Fol-
lowing receipt of notice of the proposed penalty by such
person, the Commission shall, by order, assess such pen-
alty.

(F) JupiciAL REVIEW.—If the civil penalty has not been
paid within 60 calendar days after the assessment order
has been made under subparagraph (E), the Commission
shall institute an action in the appropriate district court of
the United States for an order affirming the assessment of
the civil penalty. The court shall have authority to review
de novo the law and the facts involved, and shall have ju-
risdictions to enter a judgment enforcing, modifying, and
enforcing as so modified, or setting aside in whole or in
part, such assessment.

(c) CRIMINAL PENALTIES.—
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(1) VIOLATIONS OF ACT.—Except in the case of violations
covered under paragraph (3), any person who knowingly and
willfully violates any provision of this Act shall be subject to—

(A) a fine of not more than $5,000; or
(B) imprisonment for not more than two years; or
(C) both such fine and such imprisonment.

(2) VIOLATION OF RULES OR ORDERS GENERALLY.—Except in
the case of violations covered under paragraph (3), any person
who knowingly and willfully violates any rule or order under
this Act (other than an order of the Commission assessing a
civil penalty under subsection (b)(4)(E)), shall be subject to a
fine of not more than $500 for each violation.

(3) VIOLATIONS OF EMERGENCY ORDERS.—Any person who
knowingly and willfully violates an order under section 302 or
an order or supplemental order under section 303 shall be
fined not more than $50,000 for each violation.

(4) EACH DAY SEPARATE VIOLATION.—For purposes of this
subsection, each day of violation shall constitute a separate
violation.

(5) DEFINITION OF KNOWINGLY.—For purposes of this sub-
section, the term “knowingly”, when used with respect to any
act or omission by any person, means such person—

(A) had actual knowledge; or

(B) had constructive knowledge deemed to be pos-
sessed by a reasonable individual who acts under similar
circumstances.

[15 U.S.C. 3414]

SEC. 505. INTERVENTION.

(a) AUTHORITY TO INTERVENE.—

(1) INTERVENTION AS MATTER OF RIGHT.—The Secretary of

Energy may intervene as a matter of right in any proceeding

relating to the prorationing of, or other limitations upon, nat-

ural gas production which is conducted by any State agency

having regulatory jurisdiction over the production of natural

gas.
(2) ENFORCEMENT OF RIGHT TO INTERVENE.—The Secretary
may bring an action in any appropriate court of the United
States to enforce his right to intervene under paragraph (1).

(3) ACCESS TO INFORMATION.—ASs an intervenor in a pro-
ceeding described in subsection (a), the Secretary shall have
access to information available to other parties to the pro-
ceeding if such information is relevant to the issues to which
his participation in such proceeding relates. Such information
may be obtained through reasonable rules relating to discovery
of information prescribed by the State agency.

(b) Access TO STATE COURTS.—

(1) REVIEW IN STATE COURTS.—The Secretary may obtain
review of any determination made in any proceeding described
in subsection (a)(1) in the appropriate State court if the Sec-
retary intervened or otherwise participated in the original pro-
ceeding or if State law otherwise permits such review.

(2) PARTICIPATION AS AMICUS CURIAE.—In addition to his
authority to obtain review under paragraph (1), the Secretary
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may also participate an amicus curiae in any judicial review of
any proceeding described in subsection (a)(1).

[15 U.S.C. 3415]

SEC. 506. JUDICIAL REVIEW.
(a) ORDERS.

(1) IN GENERAL.—The provisions of this subsection shall
apply to judicial review of any order, within the meaning of
section 551(6) of title 5, United States Code (other than an
order assessing a civil penalty under section 504(b)(4) or any
order under section 302 or any order under section 303), issued
under this Act and to any final agency action under this Act
required to be made on the record after an opportunity for an
agency hearing.

(2) REHEARING.—Any person aggrieved by any order issued
by the Commission in a proceeding under this Act to which
such person is a party may apply for a rehearing within 30
days after the issuance of such order. Any application for re-
hearing shall set forth the specific ground upon which such ap-
plication is based. Upon the filing of such application, the Com-
mission may grant or deny the requested rehearing or modify
the original order without further hearing. Unless the Commis-
sion acts upon such application for rehearing within 30 days
after it is filed, such application shall be deemed to have been
denied. No person may bring an action under this section to
obtain judicial review of any order of the Commission unless—

(A) such person shall have made application to the

Commission for a rehearing under this subsection; and

(B) the Commission shall have finally acted with re-
spect to such application.
For purposes of this section, if the Commission fails to act
within 30 days after the filing of such application, such failure
to act shall be deemed final agency action with respect to such
application.

(3) AUTHORITY TO MODIFY ORDERS.—At any time before the
filing of the record of a proceeding in a United States Court of
Appeals, pursuant to paragraph (4), the Commission may, after
providing notice it determines reasonable and proper, modify
or set aside, in whole or in part, any order issued under the
provisions of this Act.

(4) JUDICIAL REVIEW.—Any person who is a party to a pro-
ceeding under this Act aggrieved by any final order issued by
the Commission in such proceeding may obtain review of such
order in the United States Court of Appeals for any circuit in
which the party to which such order relates is located or has
its principal place of business, or in the United States Court
of Appeals for the District of Columbia circuit. Review shall be
obtained by filing a written petition, requesting that such order
be modified or set aside in whole or in part, in such Court of
Appeals within 60 days after the final action of the Commis-
sion on the application for rehearing required under paragraph
(2). A copy of such petition shall forthwith be transmitted by
the clerk of such court to any member of the Commission and
thereupon the Commission shall file with the court the record
upon which the order complained of was entered, as provided
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in section 2112 of title 28, United States Code. Upon the filing
of such petition such court shall have jurisdiction, which upon
the filing of the record with it shall be exclusive, to affirm,
modify, or set aside such order in whole or in part. No objec-
tion to such order of the Commission shall be considered by the
court if such objection was not urged before the Commission in
the application for rehearing unless there was reasonble
ground for the failure to do so. The finding of the Commission
as to the facts, if supported by substantial evidence, shall be
conclusive. If any party shall apply to the court for leave to ad-
duce additional evidence, and shall show to the satisfaction of
the court that such additional evidence is material and that
there were reasonable grounds for failure to adduce such evi-
dence in the proceedings before the Commission, the court may
order such additional evidence to be taken before the Commis-
sion and to be adduced upon the hearing in such manner and
upon such terms and conditions as the court deems proper. The
Commission may modify its findings as to the facts by reason
of the additional evidence so taken, and shall file with the
court such modified or new findings, which is supported by
substantial evidence, shall be conclusive. The Commission
shall also file with the court its recommendation, if any, for the
modification of setting aside of the original order. The judg-
ment and decree of the court, affirming, modifying, or setting
aside, in whole or in part, any such order of the Commission,
shall be final subject to review by the Supreme Court of the

United States upon certiorari or certification as provided in

section 1254 of title 28, United States Code.

(5) ORDERS REMAIN EFFECTIVE.—The filing of an applica-
tion for rehearing under paragraph (2) shall not, unless specifi-
cally ordered by the Commission, operate as a stay of the Com-
mission’s order. The commencement of proceedings under para-
graph (4) shall not, unless specifically ordered by the court, op-
erate as a stay of the Commission’s order.

(b) REVIEW OF RULES AND ORDERS.—Except as provided in sub-
sections (a) and (c), judicial review of any rule or order, within the
meaning of section 551(4) of title 5, United States Code, issued
under this Act may be obtained in the United States Court of Ap-
peals for any appropriate circuit pursuant to the provisions of chap-
ter 7 of title 5, United States Code, except that the second sentence
of section 705 thereof shall not apply.

(¢) JUuDICIAL REVIEW OF EMERGENCY ORDERS.—Except with re-
spect to enforcement of orders or subpenas under section 304(a),
the Temporary Emergency Court of Appeals, established pursuant
to section 211(b) of the Economic Stabilization Act of 1970, as
amended, shall have exclusive original jurisdiction to review all
civil cases and controversies under section 301, 302, or 303, includ-
ing any order issued, or other action taken, under such section. The
Temporary Emergency Court of Appeals shall have exclusive juris-
diction of all appeals from the district courts of the United States
in cases and controversies arising under section 304(a)(2); such ap-
peals shall be taken by the filing of a notice of appeal with the
Temporary Emergency Court of Appeals within thirty days after
the entry of judgment by the district court. Prior to a final judg-
ment, no court shall have jurisdiction to grant any injunctive relief
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to stay or defer the implementation of any order issued, or action
taken, under section 301, 302, or 303.

[15 U.S.C. 3416]
[Section 507 repealed by P.L. 102-558.1

SEC. 508. TECHNICAL PROVISIONS.

(a) SECTION 645 OF THE DEPARTMENT OF ENERGY ORGANIZA-
TION ACT.—Section 645 of the Department of Energy Organization
Act is amended by inserting at the end thereof the following new
sentence: “For purposes of carrying out its responsibilities under
the Natural Gas Policy Act of 1978, the Commission shall have the
same powers and authority as the Secretary has under this sec-
tion.”.

(b) SECTION 301(a) OF THE DEPARTMENT OF ENERGY ORGANIZA-
TION ACT.—In order to obtain information for the purpose of car-
rying out its functions under this Act, the Commission shall have
the same authority as is vested in the Secretary under section
301(a) of the Department of Energy Organization Act with respect
to the exercise of authority under section 11(b) of the Energy Sup-
ply and Environmental Coordination Act of 1974 and sections 13
(b), (¢), and (d) of the Federal Energy Administration Act of 1974.

[15 U.S.C. 3418]

TITLE VI—COORDINATION WITH NATURAL
GAS ACT; MISCELLANEOUS PROVISIONS

SEC. 601. COORDINATION WITH THE NATURAL GAS ACT.
(a) JURISDICTION OF THE COMMISSION UNDER THE NATURAL
GaAS AcT.—
(1) SALES.—

(A) APPLICATION TO FIRST SALES.—For purposes of sec-
tion 1(b) of the Natural Gas Act, the provisions of the Nat-
ural Gas Act and the jurisdiction of the Commission under
such Act shall not apply to any natural gas solely by rea-
son of any first sale of such natural gas.

(B) AUTHORIZED SALES OR ASSIGNMENTS.—For pur-
poses of section 1(b) of the Natural Gas Act, the provisions
of the Natural Gas Act and the jurisidiction of the Com-
mission under such Act shall not apply by reason of any
sale of natural gas—

(1) authorized under section 302(a) or 311(b); or
(i1) pursuant to any assigned authorized under

section 312(a).

(C) NATURAL GAS COMPANY.—For purposes of the Nat-
ural Gas Act, the term “natural gas company” (as defined
in section 2(6) of such Act) shall not include any person by
reason of, or with respect to, any sale of natural gas if the
provisions of the Natural Gas Act and the jurisdiction of
the Commission do not apply to such sale solely by reason
of subparagraph (A) or (B) of this paragraph.

(2) TRANSPORTATION.—

(A) JURISDICTION OF THE COMMISSION.—For purposes
of section 1(b) of the Natural Gas Act the provisions of
such Act and jurisdiction of the Commission under such
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Act shall not apply to any transportation in interstate
commerce of natural gas if such transportation is—
(i) pursuant to any order under section 302(c) or
section 303 (b), (c), (d), or (h) of this Act; or
(i1) authorized by the Commission under section

311 (a) of this Act.

(B) NATURAL GAS COMPANY.—For purposes of the Nat-
ural Gas Act, the term “natural gas company” (as defined
in section 2(6) of such Act) shall not include any person by
reason of, or with respect to, any transportation of natural
gas if the provisions of the Natural Gas Act and the juris-
diction of the Commission under the Natural Gas Act do
not apply to such transportation by reason of subpara-
graph (A) of this paragraph.

(b) CHARGES DEEMED JUST AND REASONABLE.

(1) SALES.—

(A) FIRST SALES.—Except as otherwise provided in this
subsection, for purposes of sections 4 and 5 of the Natural
Gas Act, any amount paid in any first sale of natural gas
shall be deemed to be just and reasonable.

(B) EMERGENCY SALES.—For purposes of sections 4
and 5 of the Natural Gas Act, any amount paid in any sale
authorized under section 302(a) shall be deemed to be just
and reasonable if such amount does not exceed the fair
and equitable price established under such section and ap-
plicable to such sale.

(C) SALES BY INTRASTATE PIPELINES.—For purposes of
sections 4 and 5 of the Natural Gas Act, any amount paid
in any sale authorized by the Commission under section
311(b) shall be deemed to be just and reasonable if such
amount does not exceed the fair and equitable price estab-
lished by the Commission and applicable to such sale.

(D) ASSIGNMENTS.—For purposes of sections 4 and 5 of
the Natural Gas Act, any amount paid pursuant to the
terms of any contract with respect to that portion of which
the Commission has authorized an assignment authorized
under section 312(a) shall be deemed to be just and rea-
sonable.

(E) AFFILIATED ENTITIES LIMITATION.—For purposes of
paragraph (1), in the case of any first sale between any
interstate pipeline and any affiliate of such pipeline, any
amount paid in any first sale shall be deemed to be just
and reasonable if, in addition to satisfying the require-
ments of such paragraph, such amount does not exceed the
amount paid in comparable first sales between persons not
affiliated with such interstate pipeline.

(2) OTHER CHARGES.—

(A) ALLOCATION.—For purposes of sections 4 and 5 of
the Natural Gas Act, any amount paid by any interstate
pipeline for transportation, storage, delivery or other serv-
ices provided pursuant to any order under section 303 (b),
(c), or (d) of this Act shall be deemed to be just and reason-
able if such amount is presribed by the President under
section 303(h)(1).
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(B) TRANSPORTATION.—For purposes of sections 4 and

5 of the Natural Gas Act, any amount paid by any inter-

state pipeline for any transportation authorized by the

Commission under section 311(a) of this Act shall be

deemed to be just and reasonable if such amount does not

exceed that approved by the Commission under such sec-
tion.
(¢) GUARANTEED PASSTHROUGH.—

(1) CERTIFICATE MAY NOT BE DENIED BASED UPON PRICE.—
The Commission may not deny, or condition the grant of, any
certificate under section 7 of the Natural Gas Act based upon
the amount paid in any sale of natural gas, if such amount is
deemed to be just and reasonable under subsection (b) of this
section.

(2) RECOVERY OF JUST AND REASONABLE PRICES PAID.—For
purposes of sections 4 and 5 of the Natural Gas Act, the Com-
mission may not deny any interstate pipeline recovery of any
amount paid with respect to any purchase of natural gas if,
under subsection (b) of this section, such amount is deemed to
be just and reasonable for purposes of sections 4 and 5 of such
Act, except to the extent the Commission determines that the
amount paid was excessive due to fraud, abuse, or similar
grounds.

[15 U.S.C. 3431]

SEC. 602. EFFECT ON STATE LAWS.

(a) AUTHORITY TO PRESCRIBE MAXIMUM LAWFUL PRICES.—
Nothing in this Act shall affect the authority of any State to estab-
lish or enforce any maximum lawful price for the first sale of nat-
ural gas produced in such State.

(b) CommON CARRIERS.—No person shall be subject to regula-
tion as a common carrier under any provision of Federal or State
law by reason of any transportation—

(1) pursuant to any order under section 302(c) or section

303 (b), (¢), (d), or (i) of this Act; or

(2) authorized by the Commission under section 311(a) of
this Act.

[15 U.S.C. 3432]
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PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978
PuBLICc LAaw 95-617
TITLE VI—-MISCELLANEOUS GAS PROVISIONS

* * & * * * &

SEC. 605. CONSERVED NATURAL GAS.

(a) GENERAL RULE.—(1) For purposes of determining the nat-
ural gas entitlement of any local distribution company under any
curtailment plan, if the Commission revises any base period estab-
lished under such plan, the volumes of natural gas which such
local distribution company demonstrates—

(A) were sold by the local distribution company, for a pri-
ority use immediately before the implementation of conserva-
tion measures, and

(B) were conserved by reason of the implementation of
such conservation measures,

shall be treated by the Commission following such revision as con-
tinuing to be used for the priority use referred to in subparagraph

(2) The Commission shall, by rule, prescribe methods for meas-
urement of volumes of natural gas to which subparagraphs (A) and
(B) of paragraph (1) apply.

(b) CONDITIONS, LIMITATIONS, ETC.—Subsection (a) shall not
limit or otherwise affect any provision of any curtailment plan, or
any other provision of law or regulation, under which natural gas
may be diverted or allocated to respond to emergency situations or
to protect public health, safety, and welfare.

(¢) DEFINITIONS.—For purposes of this section—

(1) The term “conservation measures” means such energy
conservation measures, as determined by the Commission, as
were implemented after the base period established under the
cAurtailment plan in effect on the date of the enactment of this

ct.

(2) The term “local distribution company” means any per-
son engaged in the transportation, or local distribution, of nat-
ural gas and the sale of natural gas for ultimate consumption.

(3) The term “curtailment plan” means a plan (including
any modification of such plan required by the Natural Gas Pol-
icy Act of 1978) in effect under the Natural Gas Act which pro-
vides for recognizing and implementing priorities of service
during periods of curtailed deliveries.

[15 U.S.C. 717x]

SEC. 606. VOLUNTARY CONVERSION OF NATURAL GAS USERS TO
HEAVY FUEL OIL.

(a) IN GENERAL.—(1) In order to facilitate voluntary conversion

of facilities from the use of natural gas to the use of heavy petro-
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leum fuel oil, the Commission shall, by rule, provide a procedure
for the approval by the Commission of any transfer to any person
described in paragraph 2(B) (i), (ii), or (iii) of contractual interests
involving the receipt of natural gas described in paragraph 2(A).
(2)(A) The rule required under paragraph (1) shall apply to—
(i) natural gas—

(I) received by the user pursuant to a contract entered
into before September 1, 1977, not including any renewal
or extension thereof entered into on or after such date
other than any such extension or renewal pursuant to the
exercise by such user of an option to extend or renew such
contract;

(IT) other than natural gas the sale for resale or the
transportation of which was subject to the jurisdiction of
the Federal Power Commission under the Natural Gas Act
as of September 1, 1977,

(ITT) which was used as a fuel in any facility in exist-
ence on September 1, 1977.

(i1) natural gas subject to a prohibition order issued under

section 607.

(B) The rule required under paragraph (1) shall permit the
transfer of contractual interests—

(i) to any interstate pipeline;

(ii) to any local distribution company served by an inter-
state pipeline; and

(iii) to any person served by an interstate pipeline for a
high priority use by such person.

(3) The rule required under paragraph (1) shall provide that
any transfer of contractual interests pursuant to such rule shall be
under such terms and conditions as the Commission may prescribe.
Such rule shall include a requirement for refund of any consider-
ation, received by the person transferring contractual interests pur-
suant to such rule, to the extent such consideration exceeds the
amount by which the costs actually incurred, during the remainder
of the period of the contract with respect to which such contractual
interests are transferred, in direct association with the use of
heavy petroleum fuel oil as a fuel in the applicable facility exceeds
the price under such contract for natural gas, subject to such con-
tract, delivered during such period.

(4) In prescribing the rule required under paragraph (1), and
in determining whether to approve any transfer of contractual in-
terests, the Commission shall consider whether such transfer of
contractual interests is likely to increase demand for imported re-
fined petroleum products.

(b) ComMISSION APPROVAL.—(1) No transfer of contractual in-
terests authorized by the rule required under subsection (a)(1) may
take effect unless the Commission issues a certificate of public con-
venience and necessity for such transfer if such natural gas is to
be resold by the person to whom such contractual interests are to
be transferred. Such certificate shall be issued by the Commission
in accordance with the requirements of this subsection and those
of section 7 of the Natural Gas Act, and the provisions of such Act
applicable to the determination of satisfaction of the public conven-
ience and necessity requirements of such section.
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(2) The rule required under subsection (a)(1) shall set forth
guidelines for the application on a regional or national basis (as the
Commission determines appropriate) of the criteria specified in
subsection (e) (2) and (3) to determine the maximum consideration
permitted as just compensation under this section.

(¢) RESTRICTIONS ON TRANSFERS UNENFORCEABLE.—Any provi-
sion of any contract, which provision prohibits any transfer of any
contractual interests thereunder, or any commingling or transpor-
tation of natural gas subject to such contract with natural gas the
sale for resale or transportation of which is subject to the jurisdic-
tion of the Commission under the Natural Gas Act, or terminates
such contract on the basis of any such transfer, commingling, or
transportation, shall be unenforceable in any court of the United
States and in any court of any State if applied with respect to any
transfer approved under the rule required under subsection (a)(1).

(d) CONTRACTUAL OBLIGATIONS UNAFFECTED.—The person ac-
quiring contractual interests transferred pursuant to the rule re-
quired under subsection (a)(1) shall assume the contractual obliga-
tions which the person transferring such contractual interests has
under such contract. This section shall not relieve the person trans-
ferring such contractual interests from any contractual obligation
of such person under such contract if such obligation is not per-
formed by the person acquiring such contractual interests.

(e) DEFINITIONS.—For purposes of this section—

(1) The term “natural gas” has the same meaning as pro-
vided by section 2(5) of the Natural Gas Act.

(2) The term “just compensation”, when used with respect
to any contractual interests pursuant to the rule required
under subsection (a)(1), means the maximum amount of, or
method of determining, consideration which does not exceed
the amount by which—

(A) the reasonable costs (not including capital costs)
incurred, during the remainder of the period of the con-
tract with respect to which contractual interests are trans-
ferred pursuant to the rule required under subsection
(a)(1), in direct association with the use of heavy petro-
leum fuel oil as a fuel in the applicable facility, exceeds

(B) the price under such contract for natural gas, sub-
ject to such contract, delivered during such period.

For purposes of subparagraph (A), the reasonable costs directly
associated with the use of heavy petroleum fuel oil as a fuel
shall include an allowance for the amortization, over the re-
maining useful life, of the undepreciated value of depreciable
assets located on the premises containing such facility, which
assets were directly associated with the use of natural gas and
are not usable in connection with the use of such heavy petro-
leum fuel oil.

(3) The term “just compensation”, when used with respect
to any intrastate pipeline which would have transported or dis-
tributed natural gas with respect to which contractual inter-
ests are transferred pursuant to the rule required under sub-
section (a)(1), means an amount equal to any loss of revenue,
during the remaining period of the contract with respect to
which contractual interests are transferred pursuant to the
rule required under subsection (a)(1), to the extent such loss—
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(A) is directly incurred by reason of the discontinu-
ation of the transportation or distribution of natural gas
resulting from the transfer of contractual interests pursu-
ant to the rule required under subsection (a)(1); and

(B) is not offset by—

(i) a reduction in expenses associated with such
discontinuation; and

(i1) revenues derived from other transportation or
distribution which would not have occurred if such
contractual interests had not been transferred.

(4) The term “contractual interests” means the right to re-
ceive natural gas under contract as affected by an applicable
curtailment plan filed with the Commission or the appropriate
State regulatory authority.

(5) The term “interstate pipeline” means any person en-
gaged in natural gas transportation subject to the jurisdiction
of the Commission under the Natural Gas Act.

(6) The term “high-priority use” means any use of natural
gas (other than its use for the generation of steam for indus-
trial purposes or electricity) identified by the Commission as a
high priority use for which the Commission determines a sub-
stitute fuel is not reasonably available.

(7) The term “heavy petroleum fuel o0il” means number 4,
5, or 6 fuel oil which is domestically refined.

(8) The term “local distribution company” means any per-
son, other than any intrastate pipeline or any interstate pipe-
line, engaged in the transportation, or local distribution, of nat-
ural gas and the sale of natural gas for ultimate consumption.

(9) The term “intrastate pipeline” means any person en-
gaged in natural gas transportation (not including gathering)
which is not subject to the jurisdiction of the Commission
under the Natural Gas Act.

(10) The term “facility” means any electric powerplant, or
major fuel burning installation, as such terms are defined in
the Powerplant and Industrial Fuel Use Act of 1978.

(11) The term “curtailment plan” means a plan (including
any modification of such plan required by the Natural Gas Pol-
icy Act of 1978), in effect under the Natural Gas Act or State
law, which provides for recognizing and implementing prior-
ities of service during periods of curtailed deliveries by any
local distribution company, intrastate pipeline, or interstate
pipeline.

(12) The term “interstate commerce” has the same mean-
ing as such term has under the Natural Gas Act.

(f) COORDINATION WITH THE NATURAL GAS AcT.—(1) Consider-
ation in any transfer of contractual interests pursuant to the rule
required under subsection (a)(1) of this section shall be deemed just
and reasonable for purposes of sections 4 and 5 of the Natural Gas
Act if such consideration does not exceed just compensation.

(2) No person shall be subject to the jurisdiction of the Com-
mission under the Natural Gas Act as a natural gas-company
(within the meaning of such Act) or to regulation as a common car-
rier under any provision of Federal or State law solely by reason
of making any sale, or engaging in any transportation, of natural



13 PUBLIC UTILITY REGULATORY POLICIES ACT OF 1978 Sec. 607

gas with respect to which contractual interests are transferred pur-
suant to the rule required under subsection (a)(1).

(3) Nothing in this section shall exempt from the jurisdiction
of the Commission under the Natural Gas Act any transportation
in interstate commerce of natural gas, any sale in interstate com-
merce for resale of natural gas, or any person engaged in such
transportation or such sale to the extent such transportation, sale,
or person is subject to the jurisdiction of the Commission under
such Act without regard to the transfer of contractual interests
pursuant to the rule required under subsection (a)(1).

(4) Nothing in this section shall exempt any person from any
obligation to obtain a certificate of public convenience and necessity
for the sale in interstate commerce for resale or the transportation
in interstate commerce of natural gas with respect to which con-
tractual interests are transferred pursuant to the rule required
under subsection (a)(1).

(g) VOLUME LIMITATION.—No supplier of natural gas under any
contract, with respect to which contractual interests have been
transferred pursuant to the rule required under subsection (a)(1),
shall be required to supply natural gas during any relevant period
in volume amounts which exceed the lesser of—

(1) the volume determined by reference to the maximum
delivery obligations specified in such contact;

(2) the volume which such supplier would have been re-
quired to supply, under the curtailment plan in effect for such
supplier, to the person, who transferred contractual interests
pursuant to the rule required under subsection (a)(1), if no
such transfer had occurred; and

(3) the volume actually delivered or for which payment
would have been made pursuant to such contract during the
12-calendar-month period ending immediately before such
transfer of contractual interests.

[15 U.S.C. 717y]
SEC. 607. EMERGENCY CONVERSION OF UTILITIES AND OTHER FA-
CILITIES.

(a) PRESIDENTIAL DECLARATION.—The President may declare a
natural gas supply emergency (or extend a previously declared
emergency) if he finds that—

(1) a severe natural gas shortage, endangering the supply
of natural gas for high-priority uses, exists or is imminent in
the United States or in any region thereof; and

(2) the exercise of authorities under this section is reason-
ably necessary, having exhausted other alternatives (not in-
cluding section 303 of the Natural Gas Policy Act of 1978) to
the maximum extent practicable, to assist in meeting natural
gas requirements for such high-priority uses.

(b) LiIMITATION.—(1) Any declaration of a natural gas supply
emergency (or extension thereof) under subsection (a), shall termi-
nate at the earlier of—

(A) the date on which the President finds that any short-
age described in subsection (a) does not exist or is not immi-
nent; or

(B) 120 days after the date of such declaration of emer-
gency (or extension thereof).
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(2) Nothing in this subsection shall prohibit the President from
extending, under subsection (a), any emergency (or extension there-
of) previously declared under subsection (a), upon the expiration of
such declaration of emergency (or extension thereof) under para-
graph (1)(B).

(¢) PROHIBITIONS.—During a natural gas emergency declared
under this section, the President may, by order, prohibit the burn-
ing of natual gas by any electric powerplant or major fuel-burning
installation if the President determines that—

(1) such powerplant or installation had on September 1,
1977 (or at any time thereafter) the capability to burn petro-
leum products without damage to its facilities or equipment
and without interference with operational requirements;

(2) significant quantities of natural gas which would other-
wise be burned by such powerplant or installation could be
made available before the termination of such emergency to
any person served by an interstate pipeline for use by such
person in a high priority use; and

(3) petroleum products will be available for use by such
powerplant or installation throughout the period the order is
in effect.

(d) LiMITATIONS.—The President may specify in any order
issued under this section the periods of time during which such
order will be in effect and the quantity (or rate of use) of natural
gas that may be burned by an electric powerplant or major fuel-
burning installation during such period, including the burning of
natural gas by an electric powerplant to meet peak load require-
ments. No such order may continue in effect after the termination
or expiration of such natural gas supply emergency.

(e) EXEMPTION FOR SECONDARY USES.—The President shall ex-
empt from any order issued under this section the burning of nat-
ural gas for the necessary processes of ignition, startup, testing,
and flame stabilization by an electric powerplant or major fuel-
burning installation.

(f) EXEMPTION FOR AIR-QUALITY EMERGENCIES.—The President
shall exempt any electric powerplant or major fuel-burning instal-
lation in whole or in part, from any order issued under this section
for such period and to such extent as the President determines nec-
essary to alleviate any imminent and substantial endangerment to
the health of persons within the meaning of section 303 of the
Clean Air Act.

(g) LIMITATION ON INJUNCTIVE RELIEF.—(1) Except as provided
in paragraph (2), no court shall have jurisdiction to grant any in-
junctive relief to stay or defer the implementation of any order
issued under this section unless such relief is in connection with
a final judgment entered with respect to such order.

(2)(A) On the petition of any person aggrieved by an order
issued under this section, the United States District Court for the
District of Columbia may, after an opportunity for a hearing before
such court and on an appropriate showing, issue a preliminary in-
junction temporarily enjoining, in whole or in part, the implemen-
tation of such order.

(B) For purposes of this paragraph, subpenas for witnesses
who are required to attend the District Court for the District of Co-
lumbia may be served in any judicial district of the United States,
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except that no writ of subpena under the authority of this section
shall issue for witnesses outside of the District of Columbia at a
greater distance than 100 miles from the place of holding court un-
less the permission of the District Court for the District of Colum-
bia has been granted after proper application and cause shown.

(h) DEFINITIONS.—For purposes of this section—

(1) The terms “electric powerplant”, “powerplant”, “Major
fuel-burning installation”, and “installation” shall have the
same meanings as such terms have under section 103 of the
Powerplant and Industrial Fuel Use Act of 1978.

(2) The term “petroleum products” means crude oil, or any
product derived from crude oil other than propane.

(3) The term “high priority use” means any—

(A) use of natural gas in a residence;

(B) use of natural gas in a commercial establishment
in amounts less than 50 Mcf on a peak day; or

(C) any use of natural gas the curtailment of which
the President determines would endanger life, health, or
maintenance of physical property.

(4) The term “Mcf”, when used with respect to natural gas,
means 1,000 cubic feet of natural gas measured at a pressure
of 14.73 pounds per square inch (absolute) and a temperature
of 60 degrees Fahrenheit.

(i) USE oF CERTAIN TERMS.—In applying the provisions of this
section in the case of natural gas subject to a prohibition order
issued under this section, the term “petroleum products” (as de-
fined in subsection (h)(2) of this section) shall be substituted for the
term “heavy petroleum fuel oil” (as defined in section 606(e)(7)) if
the person subject to any order under this section demonstrates to
the Commission that the acquisition and use of heavy petroleum
fuel oil is not technically or economically feasible.

[15 U.S.C. 717z]
SEC. 608. NATURAL GAS TRANSPORTATION POLICIES.
[This section amended section 7 of the Natural Gas Act.]
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ALASKA NATURAL GAS TRANSPORTATION ACT OF 19761

PuBLIiCc LAW 94-586, AS AMENDED

AN ACT To expedite a decision on the delivery of Alaska natural gas to United
States markets, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SHORT TITLE

SECTION 1. This Act may be cited as the “Alaska Natural Gas
Transportation Act of 1976”.

[15 U.S.C. 719 note]
CONGRESSIONAL FINDINGS

SEC. 2. The Congress finds and declares that—

(1) a natural gas supply shortage exists in the contiguous
States of the United States;

(2) large reserves of natural gas in the State of Alaska
could help significantly to alleviate this supply shortage;

(3) the expeditious construction of a viable natural gas
transportation system for delivery of Alaska natural gas to
United States markets is in the national interest; and

(4) the determinations whether to authorize a transpor-
tation system for delivery of Alaska natural gas to the contig-
uous States and, if so, which system to select, involve ques-
tions of the utmost importance respecting national energy pol-
icy, international relations, national security, and economic
and environmental impact, and therefore should appropriately
be addressed by the Congress and the President in addition to
those Federal officers and agencies assigned functions under
law pertaining to the selection, construction, and initial oper-
ation of such a system.

[15 U.S.C. 719]
STATEMENT OF PURPOSE

SEC. 3. The purpose of this Act is to provide the means for
making a sound decision as to the selection of a transportation sys-
tem for delivery of Alaska natural gas to the contiguous States for

1Presidential Decision Designating Transportation System.—On September 22, 1977, the
President submitted a decision and report to the Congress designating the Alaska Highway
Pipeline route for the Alaska natural gas pipeline system. The President’s decision was approved
by Public Law 95-158 (Nov. 8, 1977; 91 Stat. 1268), adopted under section 8 of the Alaska Nat-
ural Gas Transportation Act of 1976.

Waivers of Law.—The President submitted to the Congress findings and proposed waivers of
law on October 15, 1981. The President’s proposed waiver was approved by Public Law 97-93
(Dec. 15, 1981; 95 Stat. 1204) pursuant to the procedures of section 8 of the Alaska Natural
Gas Transportation Act of 1976.
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construction and initial operation by providing for the participation
of the President and the Congress in the selection process, and, if
such a system is approved under this Act, to expedite its construc-
tion and initial operation by (1) limiting the jurisdiction of the
courts to review the actions of Federal officers or agencies taken
pursuant to the direction and authority of this Act, and (2) permit-
ting the limitation of administrative procedures and effecting the
limitation of judicial procedures related to such actions. To accom-
plish this purpose it is the intent of the Congress to exercise its
constitutional powers to the fullest extent in the authorizations and
directions herein made, and particularly with respect to the limita-
tion of judicial review of actions of Federal officers or agencies
taken pursuant thereto.

[15 U.S.C. 719a]
DEFINITIONS

SEC. 4. As used in this Act:

(1) the term “Alaska natural gas” means natural gas de-
rived from the area of the State of Alaska generally known as
the North Slope of Alaska, including the Continental Shelf
thereof;

(2) the term “Commission” means the Federal Power Com-
mission,;

(3) the term “Secretary” means the Secretary of the Inte-
rior;

(4) the term “provision of law” means any provision of a
Federal statute or rule, regulation, or order issued thereunder;
and

(5) the term “approved transportation system” means the
system for the transportation of Alaska natural gas designated
by the President pursuant to section 7(a) or 8(b) and approved
by joint resolution of the Congress pursuant to section 8.

[15 U.S.C. 719b]
FEDERAL POWER COMMISSION REVIEWS AND REPORTS

SEC. 5. (a)(1) Nothwithstanding any provision of the Natural
Gas Act or any other provision of law, the Commission shall sus-
pend all proceedings pending before the Commission on the date of
enactment of this Act relating to a system for the transportation
of Alaska natural gas as soon as the Commission determines to be
practicable after such date, and the Commission may refuse to act
on any application, amendment thereto, or other requests for action
under the Natural Gas Act relating to a system for the transpor-
tation of Alaska natural gas until such time as (A) a decision of the
President designating such a system for approval takes effect pur-
suant to section 8, (B) no such decision takes effect pursuant to sec-
tion 8, or (C) the President decides not to designate such a system
for approval under section 8 and so advises the Congress pursuant
to section 7.

(2) In the event a decision of the President designating such
a system takes effect pursuant to this Act, the Commission shall
forthwith vacate proceedings suspended under paragraph (1) and,
pursuant to section 9 and in accordance with the President’s deci-
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sion, issue a certificate of public convenience and necessity respect-
ing such system.

(3) In the event such a decision of the President does not take
effect pursuant to this Act or the President decides not to designate
such a system and so advises the Congress pursuant to section 7,
the suspension provided for in paragraph (1) of this subsection
shall be removed.

(b)(1) The Commission shall review all applications for the
issuance of a certificate of public convenience and necessity relating
to the transportation of Alaska natural gas pending on the date of
enactment of this Act, and any amendments thereto which are
timely made, and after consideration of any alternative transpor-
tation system which the Commission determines to be reasonable,
submit to the President not later than May 1, 1977, a recommenda-
tion concerning the selection of such a transportation system. Such
recommendation may be in the form of a proposed certificate of
public convenience and necessity, or in such other form as the
Commission determines to be appropriate, or may recommend that
no decision respecting the selection of such a transportation system
be made at this time or pursuant to this Act. Any recommendation
that the President approve a particular transportation system shall
(A) include a description of the nature and route of the system, (B)
designate a person to construct and operate the system, which per-
son shall be the applicant, if any, which filed for a certificate of
public convenience and necessity to construct and operate such sys-
tem, (C) if such recommendation is for an all-land pipeline trans-
portation system, or a transportation system involving water trans-
portation, include provision for new facilities to the extent nec-
essary to assure direct pipeline delivery of Alaska natural gas con-
temporaneously to points both east and west of the Rocky Moun-
tains in the lower continental United States.

(2) The Commission may, by rule, provide for the presentation
of data, views, and arguments before the Commission or a delegate
of the Commission pursuant to such procedures as the Commission
determines to be appropriate to carry out its responsibilities under
paragraph (1) of this subsection. Such a rule shall, to the extent
determined by the Commission, apply, notwithstanding any provi-
sion of law that would otherwise have applied to the presentation
of data, views, and arguments.

(3) The Commission may request such information and assist-
ance from any Federal agency as the Commission determines to be
necessary or appropriate to carry out its responsibilities under this
Act. Any Federal agency requested to submit information or pro-
vide assistance shall submit such information to the Commission at
the earliest practicable time after receipt of a Commission request.

(¢c) The Commission shall accompany any recommendation
under subsection (b)(1) with a report, which shall be available to
the public, explaining the basis for such recommendation and in-
cluding for each transportation system reviewed or considered a
discussion of the following:

(1) for each year of the 20-year period which begins with
the first year following the date of enactment of this Act, the
estimated—
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(A) volumes of Alaska natural gas which would be
available to each region of the United States directly, or
indirectly by displacement or otherwise, and

(B) transportation costs and delivered prices of any
such volumes of gas by region;

(2) the effects of each of the factors described in subpara-
graphs (A) and (B) of paragraph (1) on the projected natural
gas supply and demand for each region of the United States
and on the projected supplies of alternative fuels available by
region to offset shortages of natural gas occurring in such re-
gion for each such year;

(3) the impact upon competition;

(4) the extent to which the system provides a means for
the transportation to United States markets of natural re-
sources or other commodities from sources in addition to the
Prudhoe Bay Reserve;

(5) environmental impacts;

(6) safety and efficiency in design and operation and poten-
tial for interruption in deliveries of Alaska natural gas;

(7) construction schedules and possibilities for delay in
such schedules or for delay occurring as a result of other fac-
tors;

(8) feasibility of financing;

(9) extent of reserves, both proven and probable and their
deliverability by year for each year of the 20-year period which
begins with the first year following the date of enactment of
this Act;

(10) the estimate of the total delivered cost to users of the
natural gas to be transported by the system by year for each
year of the 20-year period which begins with the first year fol-
lowing the date of enactment of this Act;

(11) capability and cost of expanding the system to trans-
port additional the risk of cost overruns; and

(12) an estimate of the capital and operating costs, includ-
ing an analysis of the reliability of such estimates and the risk
of cost overruns; and

(13) such other factors as the Commission determines to be
appropriate.

(d) The recommendation by the Commission pursuant to this
section shall not be based upon the fact that the Government of
Canada or agencies thereof have not, by then rendered a decision
as to authorization of a pipeline system to transport Alaska natural
gas through Canada.

(e) If the Commission recommends the approval of a particular
transportation system, it shall submit to the President with such
recommendation (1) an identification of those facilities and oper-
ations which are proposed to be encompassed within the term “con-
struction and initial operation” in order to define the scope of direc-
tions contained in section 9 of this Act and (2) the terms and condi-
tions permitted under the Natural Gas Act, which the Commission
determines to be appropriate for inclusion in a certificate of public
convenience and necessity to be issued respecting such system. The
commission shall submit to the President contemporaneously with
its report an environmental impact statement prepared respecting
the recommended system, if any, and each environmental impact
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statement which may have been prepared respecting any other sys-
tem reported on under this section.

[15 U.S.C. 719c]
OTHER REPORTS

SEC. 6. (a) Not later than July 1, 1977, any Federal officer or
agency may submit written comments to the President with respect
to the recommendation and report of the Commission and alter-
native methods for transportation of Alaska natural gas for deliv-
ery to the contiguous States. Such comments shall be made avail-
able to the public by the President when submitted to him, unless
expressly exempted from this requirement in whole or in part by
the President, under section 552(b)(1) of title 5, United States
Code. Any such written comment shall include information within
the competence of such Federal officer or agency with respect to—

(1) environmental considerations, including air and water
quality and noise impacts;

(2) the safety of the transportation systems;

(3) international relations, including the status and time
schedule for any necessary Canadian approvals and plans;

(4) national security, particularly security of supply;

(5) sources of financing for capital costs;

(6) the impact upon competition;

(7) impact on the national economy, including regional nat-
ural gas requirements; and

(8) relationship of the proposed transportation system to
other aspects of national energy policy.

(b) Not later than July 1, 1977, the Governor of any State, any
municipality, State utility commission, and any other interested
person may submit to the President such written comments with
respect to the recommendation and report of the Commission and
alternative systems for delivering Alaska natural gas to the contig-
uous States as they determine to be appropriate.

(c) Not later than July 1, 1977, each Federal officer or agency
shall report to the President with respect to actions to be taken by
such officer or agency under section 9(a) relative to each transpor-
tation system reported on by the Commission under section 5(c)
and shall include such officer’s or agency’s recommendations with
respect to any provision of law to be waived pursuant to section
8(g) in conjuction with any decision of the President which des-
ignates a system for approval.

(d) Following receipt by the President of the Commission’s rec-
ommendations, the Council on Environmental Quality shall afford
interested persons an opportunity to present oral and written data,
views, and arguments respecting the environmental impact state-
ments submitted by the Commission under section 5(e). Not later
than July 1, 1977, the Council on Environmental Quality shall sub-
mit to the President a report, which shall be contemporaneously
made available by the Council to the public, summarizing any data,
views, and arguments received and setting forth the Council’s
views concerning the legal and factual sufficiency of each such en-
vironmental impact statement and other matters related to envi-
ronmental impact as the Council considers to be relevant.

[15 U.S.C. 719d]
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PRESIDENTIAL DECISION AND REPORT

SEC. 7. (a)(1) As soon as practicable after July 1, 1977, but not
later than September 1, 1977, the President shall issue a decision
as to whether a transportation system for delivery of Alaska nat-
ural gas should be approved under this Act. If he determines such
a system should be so approved, his decision shall designate such
a system for approval pursuant to section 8 and shall be consistent
with section 5(b)(1)(C) to assure delivery of Alaska natural gas to
points both east and west of the Rocky Mountains in the conti-
nental United States. The President in making his decision shall
take into consideration the Commission’s recommendation pursu-
ant to section 5, the report under section 5(c), and any comments
submitted under section 6; and his decision to designate a system
for approval shall be based on his determination as to which sys-
tem, if any, best serves the national interest.

(2) The President, for a period of up to 90 additional calendar
days after September 1, 1977, may delay the issuance of his deci-
sion and transmittal thereof to the House of Representatives and
the Senate, if he determines (A) that there exists no environmental
impact statement prepared relative to a system he wishes to con-
sider or that any prepared environmental impact statement rel-
ative to a system he wishes to consider is legally or factually insuf-
ficient, or (B) that the additional time is otherwise necessary to en-
able him to make a sound decision on an Alaska natural gas trans-
portation system. The President shall promptly, but in no case any
later that September 1, 1977, notify the House of Representatives
and the Senate if he so delays his decision and submit a full expla-
nation of the basis of any such delay.

(8) If, on or before May 1, 1977, the President determines to
delay issuance and transmittal of his decision to the House of Rep-
resentatives and the Senate pursuant to paragraph (2) of this sub-
section, he may authorize a delay of not more than 90 days in the
date of taking of any action specified in sections 5 and 6. The Presi-
dent shall promptly notify the House of Representatives and the
Senate of any such authorization of delay and submit a full expla-
nation of the basis of any such authorization.

(4) If the President determines to designate for approval a
transportation system for delivery of Alaska natural gas to the con-
tiguous States, he shall in such decision—

(A) describe the nature and route of the system designated
for approval,

(B) designate a person to construct and operate such a sys-
tem, which person shall be the applicant, if any, which filed for
a certificate of public convenience and necessity to construct
and operate such system,;

(C) identify those facilities, the construction of which, and
those operations, the conduct of which, shall be encompassed
within the term “construction and initial operation” for pur-
poses of defining the scope of the directions contained in sec-
tion 9 of this Act, taking into consideration any recommenda-
tion of the Commission with respect thereto; and

(D) identify those provisions of law, relating to any deter-
mination of a Federal officer or agency as to whether a certifi-
cate, permit, right-of-way, lease, or other authorization shall be



125 ALASKA NATURAL GAS TRANSPORTATION ACT OF 1976 Sec. 8

issued or be granted, which provisions the President finds (i)

involve determinations which are subsumed in his decision and

(ii) require waiver pursuant to section 8(g) in order to permit

the expeditious construction and initial operation of the trans-

portation system.

(6)1 If the President determines to designate for approval a
transportation system for delivery of Alaska natural gas to the con-
tiguous States, he may identify in such decision such terms and
conditions permissible under existing law as he determines appro-
priate for inclusion with respect to any issuance or authorization
directed to be made pursuant to section 9.

(b) The decision of the President made pursuant to subsection
(a) of this section shall be transmitted to both Houses of Congress
and shall be considered received by such Houses for the purposes
of this section on the first day on which both are in session occur-
ring after such decision is transmitted. Such decision shall be ac-
companied by a report explaining in detail the basis for his decision
with specific reference to the factors set forth in sections 5(c) and
6(a), and the reasons for any revision, modification of, or substi-
tution for, the Commission recommendation.

(¢) The report of the President pursuant to subsection (b) of
this section shall contain a financial analysis for the transportation
system designated for approval. Unless the President finds and
states in his report submitted pursuant to this section that he rea-
sonably anticipates that the system designated by him can be pri-
vately financed, constructed, and operated, his report shall also be
accompanied by his recommendation concerning the use of existing
Federal financing authority or the need for new Federal financing
authority.

(d) In making his decision under subsection (a) the President
shall inform himself, through appropriate consultation, of the views
and objectives of the States, the Government of Canada, and other
governments with respect to those aspects of such a decision that
may involve intergovernmental and international cooperation
among the Government of the United States, the States, the Gov-
ernment of Canada, and any other government.

(e) If the President determines to designate a transportation
system for approval, the decision of the President shall take effect
as provided in section 8, except that the approval of a decision of
the President shall not be construed as amending or otherwise af-
fecting the laws of the United States so as to grant any new financ-
ing authority as may have been identified by the President pursu-
ant to subsection (c).

[15 U.S.C. 719e]
CONGRESSIONAL REVIEW

SEC. 8. (a) Any decision under section 7(a) or 8(b) designating
for approval a transportation system for the delivery of Alaska nat-
ural gas shall take effect upon enactment of a joint resolution with-
in the first period of 60 calendar days of continuous session of Con-
gress beginning on the date after the date of receipt by the Senate
and House of Representatives of a decision transmitted pursuant to
section 7(b) or subsection (b) of this section.

1Paragraph (5) has been repealed.
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(b) If the Congress does not enact such a joint resolution with-
in such 60-day period, the President, not later than the end of the
30th day following the expiration of the 60-day period, may propose
a new decision and shall provide a detailed statement concerning
the reasons for such proposal. The new decision shall be submitted
in accordance with section 7(a) and transmitted to the House of
Representatives and the Senate on the same day while both are in
session and shall take effect pursuant to subsection (a) of this sec-
tion. In the event that a resolution respecting the President’s deci-
sion was defeated by vote of either House, no new decision may be
transmitted pursuant to this subsection unless such decision differs
in a material respect from the previous decision.

(¢) For purposes of this section—

(1) continuity of session of Congress is broken only by an
adjournment sine die; and

(2) the days on which either House is not in session be-
cause of and adjournment of more than 3 days to a day certain
are excluded in the computation of the 60-day calendar period.
(d)(1) This subsection is enacted by Congress—

(A) as an exercise of the rulemaking power of each House
of Congress, respectively, and as such it is deemed a part of
the rules of each House, respectively, but applicable only with
respect to the procedure to be followed in that House in the
case of resolutions described by paragraph (2) of this sub-
section; and it supersedes other rules only to the extent that
it is inconsistent therewith; and

(B) with full recognition of the constitutional right of ei-
ther House to change the rules (so far as those rules relate to
the procedure of that House) at any time, in the same manner
and to the same extent as in the case of any other rule of such
House.

(2) For purposes of this Act, the term “resolution” means (A)
a joint resolution, the resolving clause of which is as follows: “That
the House of Representatives and Senate approve the Presidential
decision on an Alaska natural gas transportation system submitted
to the Congress on —————, 19 , and find that any environmental
impact statements prepared relative to such system and submitted
with the President’s decision are in compliance with the Natural
Environmental Policy Act of 1969.”; the blank space therein shall
be filled with the date on which the President submits his decision
to the House of Representatives and the Senate; or (B) a joint reso-
lution described in subsection (g).

(3) A resolution once introduced with respect to a Presidential
decision on an Alaska natural gas transportation system shall be
referred to one or more committees (and all resolutions with re-
spect to the same Presidential decision on an Alaska natural gas
transportation system shall be referred to the same committee or
committees) by the President of the Senate or the Speaker of the
House of Representatives, as the case may be.

(4)(A) If any committee to which a resolution with respect to
a Presidential decision on an Alaska natural gas transportation
system has been referred has not reported it at the end of 30 cal-
endar days after its referral, it shall be in order to move either to
discharge such committee from further consideration of such reso-
lution or to discharge such committee from consideration of any
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other resolution with respect to such Presidential decision on an
Alaska natural gas transportation system which has been referred
to such committee.

(B) A motion to discharge may be made only by an individual
favoring the resolution, shall be highly privileged (except that it
may not be made after the committee has reported a resolution
with respect to the same Presidential decision on an Alaska nat-
ural gas transportation system), and debate thereon shall be lim-
ited to not more than 1 hour, to be divided equally between those
favoring and those opposing the resolution. An amendment to the
motion shall not be in order, and it shall not be in order to move
to reconsider the vote by which the motion was agreed to or dis-
agreed to.

(C) If the motion to discharge is agreed to or disagreed to, the
motion may not be made with respect to any other resolution with
respect to the same Presidential decision on an Alaska natural gas
transportation system.

(5)(A) When any committee has reported, or has been dis-
charged from further consideration of, a resolution, but in no case
earlier than 30 days after the date of receipt of the President’s de-
cision to the Congress, it shall be at any time thereafter in order
(even though a previous motion to the same effect has been dis-
agreed to) to move to proceed to the consideration of the resolution.
The motion shall be highly privileged and shall not be debatable.
An amendment to the motion shall not be in order, and it shall not
be in order to move to reconsider the vote by which the motion was
agreed to or disagreed to.

(B) Debate on the resolution described in subsection (d)(2)(A)
shall be limited to not more than 10 hours and on any resolution
described in subsection (g) to one hour. This time shall be divided
equally between those favoring and those opposing such resolution.
A motion further to limit debate shall not be debatable. An amend-
ment to, or motion to recommit the resolution shall not be in order,
and it shall not be in order to move to reconsider the vote by which
such resolution was agreed to or disagreed to or, thereafter within
such 60-day period, to consider any other resolution respecting the
same Presidential decision.

(6)(A) Motions to postpone, made with respect to the discharge
from committee, or the consideration of a resolution and motions
to proceed to the consideration of other business, shall be decided
without debate.

(B) Appeals from the decision of the Chair relating to the ap-
plication of the rules of the Senate or the House of Representatives,
as the case may be, to the procedures relating to a resolution shall
be decided without debate.

(e) The President shall find that any required environmental
impact statement relative to the Alaska natural gas transportation
system designated for approval by the President has been prepared
and that such statement is in compliance with the National Envi-
ronmental Policy Act of 1969. Such finding shall be set forth in the
report of the President submitted under section 7. The President
may supplement or modify the environmental impact statements
prepared by the Commission or other Federal officers or agencies.
Any such environmental impact statement shall be submitted con-
temporaneously with the transmittal to the Senate and House of
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Representatives of the President’s decision pursuant to section 7(b)
or subsection (b) of this section.

(f) Within 20 days of the transmittal of the President’s decision
to the Congress under section 7(b) or under subsection (b) of this
section, (1) the Commission shall submit to the Congress a report
commenting on the decision and including any information with re-
gard to that decision which the Commission considers appropriate,
and (2) the Council on Environmental Quality shall provide an op-
portunity to any interested person to present oral and written data,
views, and arguments on any environmental impact statement sub-
mitted by the President relative to any system designated by him
for approval which is different from any system reported on by the
Commission under section 5(c), and shall submit to the Congress
a report summarizing any such views received. The committees in
each House of Congress to which a resolution has been referred
under subsection (d)(3) shall conduct hearings on the Council’s re-
port and include in any report of the committee respecting such
resolution the findings of the committee on the legal and factual
sufficiency of any environmental impact statement submitted by
the Plresident relative to any system designated by him for ap-
proval.

(g)(1) At any time after a decision designating a transportation
system is submitted to the Congress pursuant to this section, if the
President finds that any provision of law applicable to actions to
be taken under subsection (a) or (c) of section 9 require waiver in
order to permit expeditious construction and initial operation of the
approved transportation system, the President may submit such
proposed waiver to both Houses of Congress.

(2) Such provision shall be waived with respect to actions to be
taken under subsection (a) or (c¢) of section 9 upon enactment of a
joint resolution pursuant to the procedures specified in subsections
(¢) and (d) of this section (other than subsection (d)(2) thereof)
within the first period of 60 calendar days of continuous session of
Congress beginning on the date after the date of receipt by the
Senate and House of Representatives of such proposal.

(3) The resolving clause of the joint resolution referred to in
this subsection is as follows: “That the House of Representatives
and Senate approve the waiver of the provision of law ( ) as
proposed by the President, submitted to the Congress on , 19
.” The first blank space therein being filled with the citation to the
provision of law and the second blank space therein being filled
with the date on which the President submits his decision to the
House of Representatives and the Senate.

(4) In the case of action with respect to a joint resolution de-
scribed in this subsection, the phrase “a waiver of a provision of
law” shall be substituted in subsection (d) for the phrase “the Alas-
ka natural gas transportation system.”.

[15 U.S.C. 7191]
AUTHORIZATIONS

SEC. 9. (a) To the extent that the taking of any action which
is necessary or related to the construction and initial operation of
the approved transportation system requires a certificate, right-of-
way, permit, lease, or other authorization to be issued or granted
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by a Federal officer or agency, such Federal officer or agency
shall—
(1) to the fullest extent permitted by the provisions of law
administered by such officer or agency, but
(2) without regard to any provision of law which is waived
pursuant to section 8(g) issue or grant such certificates, per-
mits, rights-of-way, leases, and other authorizations at the ear-
liest practicable date.

(b) All actions of a Federal officer or agency with respect to
consideration of applications or requests for the issuance or grant
of a certificate, right-of-way, permit, lease, or other authorization
to which subsection (a) applies shall be expedited and any such ap-
plication or request shall take precedence over any similar applica-
tions or requests of the Federal officer or agency.

(c) Any certificate, right-of-way, permit, lease, or other author-
ization issued or granted pursuant to the direction under sub-
section (a) shall include the terms and conditions required by law
unless waived pursuant to a resolution under section 8(g), and may
include terms and conditions permitted by law, except that with re-
spect to terms and conditions permitted but not required, the Fed-
eral officer or agency, notwithstanding any such other provision of
law, shall have no authority to include terms and conditions as
would compel a change in the basic nature and general route of the
approved transportation system or those the inclusion of which
would otherwise prevent or impair in any significant respect the
expeditious construction and initial operation of such transpor-
tation system.

(d) Any Federal officer or agency, with respect to any certifi-
cate, permit, right-of-way, lease, or other authorization issued or
granted by such officer or agency, may, to the extent permitted
under laws administered by such officer or agency add to, amend
or abrogate any term or condition included in such certificate, per-
mit, right-of-way, lease, or other authorization except that with re-
spect to any such action which is permitted but not required by
law, such Federal officer or agency, notwithstanding any such other
provision of law, shall have no authority to take such action if the
terms and conditions to be added, or as amended, would compel a
change in the basic nature and general route of the approved trans-
portation system or would otherwise prevent or impair in any sig-
nificant respect the expeditious construction and initial operation
of such transportation system.

(e) Any Federal officer or agency to which subsection (a) ap-
plies, to the extent permitted under laws administered by such offi-
cer or agency, shall include in any certificate, permit, right-of-way,
lease, or authorization issued or granted those terms and condi-
tions identified in the President’s decision as appropriate for inclu-
sion except that the requirement to include such terms and condi-
tions shall not limit the Federal officer or agency’s authority under
subsection (d) of this section.

[15 U.S.C. 719¢g]
JUDICIAL REVIEW

SEC. 10. (a) Notwithstanding any other provision of law, the
actions of Federal officers or agencies taken pursuant to section 9
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of this Act, shall not be subject to judicial review except as pro-
vided in this section.

(b)(1) Claims alleging the invalidity of this Act may be brought
not later than the 60th day following the date a decision takes ef-
fect pursuant to section 8 of this Act.

(2) Claims alleging that an action will deny rights under the
Constitution of the United States, or that an action is in excess of
statutory jurisdiction, authority, or limitations, or short of statu-
tory right may be brought not later than the 60th day following the
date of such action, except that if a party shows that he did not
know of the action complained of, and a reasonable person acting
in the circumstances would not have known, he may bring a claim
alleging the invalidity of such action on the grounds stated above
not later than the 60th day following the date of his acquiring ac-
tual or constructive knowledge of such action.

(¢)(1) A claim under subsection (b) shall be barred unless a
complaint is filed prior to the expiration of such time limits in the
United States Court of Appeals for the District of Columbia acting
as a Special Court. Such court shall have exclusive jurisdiction to
determine such proceeding in accordance with the procedures here-
inafter provided, and no other court of the United States, of any
State, territory, or possession of the United States, or of the Dis-
trict of Columbia, shall have jurisdiction of any such claim in any
proceeding instituted prior to or on or after the date of enactment
of this Act.

(3)1 The enactment of a joint resolution under section 8 ap-
proving the decision of the President shall be conclusive as to the
legal and factual sufficiency of the environmental impact state-
ments submitted by the President relative to the approved trans-
portation system and no court shall have jurisdiction to consider
questions respecting the sufficiency of such statements under the
National Environmental Policy Act of 1969.

[15 U.S.C. 719h]
SUPPLEMENTAL ENFORCEMENT AUTHORITY

SeEc. 11. (a) In addition to remedies available under other ap-
plicable provisions of law, whenever any Federal officer or agency
determines that any person is in violation of any applicable provi-
sion of law administered or enforceable by such officer or agency
or any rule, regulation, or order under such provision, including
any term or condition of any certificate, right-of-way, permit, lease
or other authorization, issued or granted by such officer or agency,
such officer or agency may—

(1) issue a compliance order requiring such person to com-
ply with such provision or any rule, regulation, or order there-
under, or

(2) bring a civil action in accordance with subsection (c).

(b) Any order issued under subsection (a) shall state with rea-
sonable specificity the nature of the violation and a time or compli-
ance not to exceed 30 days, which the officer or agency, as the case
may be, determines is reasonable, taking into account the serious-
ness of the violation and any good faith efforts to comply with ap-
plicable requirements.

1Paragraph (2) has been repealed.
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(c) Upon a request of such officer or agency, as the case may
be, the Attorney General may commence a civil action for appro-
priate relief, including a permanent or temporary injunction or a
civil penalty not to exceed $25,000 per day for violations of the
compliance order issued under subsection (a). Any action under this
subsection may be brought in any district court of the United
States for the district in which the defendant is located, resides, or
is doing business, and such court shall have jurisdiction to restrain
such violation, require compliance, or impose such penalty or give
ancillary relief.

[15 U.S.C. 719i]
EXPORT LIMITATIONS

SEC. 12. Any exports of Alaska natural gas shall be subject to
the requirements of the Natural Gas Act and section 103 of the En-
ergy Policy and Conservation Act, except that in addition to the re-
quirements of such Acts, before any Alaska natural gas in excess
of 1,000 Mcf per day may be exported to any nation other than
Canada or Mexico, the President must make and publish an ex-
press finding that such exports will not diminish the total quantity
or quality nor increase the total price of energy available to the
United States.

[15 U.S.C. 719j]
EQUAL ACCESS TO FACILITIES

SEC. 13. (a) There shall be included in the terms of any certifi-
cate, permit, right-of-way, lease, or other authorization issued or
granted pursuant to the directions contained in section 9 of this
Act, a provision that no person seeking to transport natural gas in
the Alaska natural gas transportation system shall be prevented
from doing so or be discriminated against in the terms and condi-
tions of service on the basis of degree of ownership, or lack thereof,
of the Alaska natural gas transportation system.

(b) The State of Alaska is authorized to ship its royalty gas on
the approved transportation system for use within Alaska and, to
the extent its contracts for the sale of royalty gas so provide, to
withdraw such gas from the interstate market for use within Alas-
ka; the Federal Power Commission shall issue all authorizations
necesssary to effectuate such shipment and withdrawal subject to
review by the Commission only of the justness and reasonableness
of the rate charged for such transportation.

[15 U.S.C. 719Kk]
ANTITRUST LAWS

SEC. 14. Nothing in this Act, and no action taken hereunder,
shall imply or effect an amendment to, or exemption from, any pro-
vision of the antitrust laws.

[15 U.S.C. 719/]
AUTHORIZATION

SEcC. 15. There is hereby authorized to be appropriated begin-
ning in fiscal year 1978 and each fiscal year thereafter, such sums
as may be necessary to carry out the functions of the Federal in-
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spector appointed by the President with the advice and consent of
the Senate under section 7.

[15 U.S.C. 719m]
SEPARABILITY

SEC. 16. If any provision of this Act, or the application thereof,
is held invalid, the remainder of this Act shall not be affected
thereby.

[15 U.S.C. 719n]
CIVIL RIGHTS

SEC. 17. All Federal officers and agencies shall take such af-
firmative action as is necessary to assure that no person shall, on
the grounds of race, creed, color, national origin, or sex, be ex-
cluded from receiving, or participating in any activity conducted
under, any certificates, permit, right-of-way, lease, or other author-
ization granted or issued pursuant to this Act. The appropriate
Federal officers and agencies shall promulgate such rules as are
necessary to carry out the purposes of this section and may enforce
this section, and any rules promulgated under this section through
agency and department provisions and rules which shall be similar
to those established and in effect under title VI of the Civil Rights
Act of 1964.

[15 U.S.C. 7190]
REPORT ON THE EQUITABLE ALLOCATION OF NORTH SLOPE CRUDE OIL

SEC. 18. Within 6 months of the date of enactment of this Act,
the President shall determine what special expediting procedures
are necessary to insure the equitable allocation of north slope crude
oil to the Northern Tier States of Washington, Oregon, Idaho, Mon-
tana, North Dakota, Minnesota, Michigan, Wisconsin, Illinois, Indi-
ana, and Ohio (hereinafter referred to as the “Northern Tier
States”) to carry out the provisions of section 410 of Public Law 93—
153 and shall report his findings to the Congress. In his report, the
President shall identify the specific provisions of law, which relate
to any determination of a Federal officer or agency as to whether
to issue or grant a certificate, permit, right-of-way, lease, or other
authorization in connection with the construction of an oil delivery
system serving the Northern Tier States and which the President
finds would inhibit the expeditious construction of such a system
in the contiguous States of the United States. In addition the Presi-
dent will include in his report a statement which demonstrates the
impact that the delivery system will have on reducing the depend-
ency of New England and the Middle Atlantic States on foreign oil
imports. Furthermore, all Federal officers and agencies shall, prior
to the submission of such report and further congressional action
relating thereto, expedite to the fullest practicable extent all appli-
cations and requests for action made with respect to such an oil de-
livery system.

[43 U.S.C. 1651 note]
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ANTITRUST STUDY

SEcC. 19. The Attorney General of the United States is author-
ized and directed to conduct a thorough study of the antitrust
issues and problems relating to the production and transportation
of Alaska natural gas and, not later than six months following the
date of enactment of this Act, to complete such study and submit
to the Congress a report containing his findings and recommenda-
tions with respect thereto.

[15 U.S.C. 719 note]
EXPIRATION

SEC. 20. This Act shall terminate in the event that no decision
of the President takes effect under section 8 of this Act, such termi-
nation to occur at the end of the last day on which a decision could
be, but is not, approved under such section.

[15 U.S.C. 719 note]
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SECTION 202 OF THE ENERGY POLICY ACT OF 1992—
NATURAL GAS POLICY STATEMENT

TITLE II—-NATURAL GAS

* * *k & * * *k

SEC. 202. SENSE OF CONGRESS.

It is the sense of the Congress that natural gas consumers and
producers, and the national economy, are best served by a competi-
tive natural gas wellhead market.
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PROPANE EDUCATION AND RESEARCH ACT OF 1996

AN ACT To authorize and facilitate a program to enhance safety, training, research
and development, and safety education in the propane gas industry for the benefit
of propane consumers and the public, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Propane Education and Research
Act of 1996”.

[15 U.S.C. 6401 note]

SEC. 2. FINDINGS.
The Congress finds that—

(1) propane gas, or liquefied petroleum gas, is an essential
energy commodity providing heat, hot water, cooking fuel, and
motor fuel among its many uses to millions of Americans;

(2) the use of propane is especially important to rural citi-
zens and farmers, offering an efficient and economical source
of gas energy;

(3) propane has been recognized as a clean fuel and can
contribute in many ways to reducing the pollution in our cities
and towns; and

(4) propane is primarily domestically produced and its use
provides energy security and jobs for Americans.

[15 U.S.C. 6401]

SEC. 3. DEFINITIONS.
For the purposes of this Act—

(1) the term “Council” means a Propane Education and Re-
search Council created pursuant to section 4 of this Act;

(2) the term “industry” means those persons involved in
the production, transportation, and sale of propane, and in the
manufacture and distribution of propane utilization equipment,
in the United States;

(3) the term “industry trade association” means an organi-
zation exempt from tax, under section 501(c) (3) or (6) of the
(Iinternal Revenue Code of 1986, representing the propane in-

ustry;

(4) the term “odorized propane” means propane which has
had odorant added to it;

(5) the term “producer” means the owner of propane at the
time it is recovered at a gas processing plant or refinery;

(6) the term “propane” means a hydrocarbon whose chem-
ical composition is predominantly C3HS8, whether recovered
from natural gas or crude oil, and includes liquefied petroleum
gases and mixtures thereof;

4
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(7) the term “public member” means a member of the
Council, other than a representative of producers or retail mar-
keters, representing significant users of propane, public safety
officials, academia, the propane research community, or other
groups knowledgeable about propane;

(8) the term “qualified industry organization” means the
National Propane Gas Association, the Gas Processors Associa-
tion, a successor association of such associations, or a group of
retail marketers or producers who collectively represent at
least 25 percent of the volume of propane sold or produced in
the United States;

(9) the term “retail marketer” means a person engaged pri-
marily in the sale of odorized propane to the ultimate con-
sumer or to retail propane dispensers;

(10) the term “retail propane dispenser” means a person
who sells odorized propane to the ultimate consumer but is not
engaged primarily in the business of such sales; and

(11) the term “Secretary” means the Secretary of Energy.

[15 U.S.C. 6402]

SEC. 4. REFERENDA.

(a) CREATION OF PROGRAM.—The qualified industry organiza-
tions may conduct, at their own expense, a referendum among pro-
ducers and retail marketers for the creation of a Propane Edu-
cation and Research Council. The Council, if established, shall re-
imburse the qualified industry organizations for the cost of the ref-
erendum accounting and documentation. Such referendum shall be
conducted by an independent auditing firm agreed to by the quali-
fied industry organizations. Voting rights in such referendum shall
be based on the volume of propane produced or odorized propane
sold in the previous calendar year or other representative period.
Upon approval of those persons representing two-thirds of the total
volume of propane voted in the retail marketer class and two-thirds
of all propane voted in the producer class, the Council shall be es-
tablished, and shall be authorized to levy an assessment on odor-
ized propane in accordance with section 6. All persons voting in the
referendum shall certify to the independent auditing firm the vol-
ume of propane represented by their vote.

(b) TERMINATION.—On the Council’s own initiative, or on peti-
tion to the Council by producers and retail marketers representing
35 percent of the volume of propane in each class, the Council
shall, at its own expense, hold a referendum, to be conducted by
an independent auditing firm selected by the Council, to determine
whether the industry favors termination or suspension of the Coun-
cil. Termination or suspension shall not take effect unless it is ap-
proved by persons representing more than one-half of the total vol-
ume of odorized propane in the retail marketer class and more
than one-half of the total volume of propane in the producer class,
or is approved by persons representing more than two-thirds of the
total volume of propane in either such class.

[15 U.S.C. 6403]

SEC. 5. PROPANE EDUCATION AND RESEARCH COUNCIL.

(a) SELECTION OF MEMBERS.—The qualified industry organiza-
tions shall select all retail marketer, public, and producer members
of the Council. The producer organizations shall select the producer
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members of the Council, the retail marketer organizations
shall select retail marketer members, and all qualified industry or-
ganizations shall jointly select the public members. Vacancies in
unfinished terms of Council members shall be filled in the same
manner as were the original appointments.

(b) REPRESENTATION.—In selecting members of the Council, the
qualified industry organizations shall give due regard to selecting
a Council that is representative of the industry, including represen-
tation of—

(1) gas processors and oil refiners among producers;

(2) interstate and intrastate operators among retail
marketers;

(3) large and small companies among producers and retail
marketers, including agricultural cooperatives; and

(4) diverse geographic regions of the country.

(c) MEMBERSHIP.—The Council shall consist of 21 members,
with 9 members representing retail marketers, 9 members rep-
resenting producers, and 3 public members. Other than the public
members, Council members shall be full-time employees or owners
of businesses in the industry or representatives of agricultural co-
operatives. No employee of a qualified industry organization or
other industry trade association shall serve as a member of the
Council, and no member of the Council may serve concurrently as
an officer of the Board of Directors of a qualified industry organiza-
tion or other industry trade association. Only one person at a time
from any company or its affiliate may serve on the Council.

(d) CoOMPENSATION.—Council members shall receive no
compensation for their services, nor shall Council members be re-
imbursed for expenses relating to their service, except that public
members, upon request, may be reimbursed for reasonable ex-
penses directly related to their participation in Council meetings.

(e) TERMS.—Council members shall serve terms of 3 years and
may serve not more than 2 full consecutive terms. Members filling
unexpired terms may serve not more than a total of 7 consecutive
years. Former members of the Council may be returned to the
Council if they have not been members for a period of 2 years. Ini-
tial appointments to the Council shall be for terms of 1, 2, and 3
years, staggered to provide for the selection of 7 members each
year.

(f) FuncTioONS.—The Council shall develop programs and
projects and enter into contracts or agreements for implementing
this Act, including programs to enhance consumer and employee
safety and training, to provide for research and development of
clean and efficient propane utilization equipment, to inform and
educate the public about safety and other issues associated with
the use of propane, and to provide for the payment of the costs
thereof with funds collected pursuant to this Act. The Council shall
coordinate its activities with industry trade association and others
as appropriate to provide efficient delivery of services and to avoid
unnecessary duplication of activities.

(g) USE oF FuNDSs.—Not less than 5 percent of the funds
collected through assessments pursuant to this Act shall be used
for programs and projects intended to benefit the agriculture indus-
try in the United States. The Council shall coordinate its activities
in this regard with agriculture industry trade associations and
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other organizations representing the agriculture industry. The per-
centage of funds collected through assessments pursuant to this
Act to be used for projects relating to the use of propane as an
over-the-road motor fuel shall not exceed the percentage of the
total market for odorized propane that is used as a motor vehicle
fuel, based on the historical average of such use over the previous
3-year period.

(h) PrIORITIES.—Issues related to research and development,
safety, education, and training shall be given priority by the Coun-
cil in the development of its programs and projects.

(i) ADMINISTRATION.—The Council shall select from among its
members a Chairman and other officers as necessary, may estab-
lish committees and subcommittees of the Council, and shall adopt
rules and bylaws for the conduct of business and the implementa-
tion of this Act. The Council shall establish procedures for the so-
licitation of industry comment and recommendations on any signifi-
cant plans, programs, and projects to be funded by the Council. The
Council may establish advisory committees of persons other than
Council members.

(j) ADMINISTRATIVE EXPENSES.—(1) The administrative ex-
penses of operating the Council (not including costs incurred in the
collection of the assessment pursuant to section 7) plus amounts
paid under paragraph (2) shall not exceed 10 percent of the funds
collected in any fiscal year.

(2) The Council shall annually reimburse the Secretary for
costs incurred by the Federal Government relating to the Council,
except that such reimbursement for any fiscal year shall not exceed
the amount that the Secretary determines is the average annual
salary of two employees of the Department of Energy.

(k) BUDGET.—Before August 1 each year, the Council shall
publish for public review and comment a budget plan for the next
calendar year, including the probable costs of all programs,
projects, and contracts and a recommended rate of assessment suf-
ficient to cover such costs. Following this review and comment, the
Council shall submit the proposed budget to the Secretary and to
the Congress. The Secretary may recommend programs and activi-
ties the Secretary considers appropriate.

(1) REcorDs; AUDITS.—The Council shall keep minutes, books,
and records that clearly reflect all of the acts and transactions of
the Council and make public such information. The books of the
Council shall be audited by a certified public accountant at least
once each fiscal year and at such other times as the Council may
designate. Copies of such audit shall be provided to all members of
the Council, all qualified industry organizations, and to other mem-
bers of the industry upon request. The Secretary shall receive no-
tice of meetings and may require reports on the activities of the
Council, as well as reports on compliance, violations, and com-
plaints regarding the implementation of this Act.

(m) PuBLIC AcceEss To COUNCIL PROCEEDINGS.—(1) All
meetings of the Council shall be open to the public after at least
30 days advance public notice.

(2) The minutes of all meetings of the Council shall be made
available to and readily accessible by the public.

(n) ANNUAL REPORT.—Each year the Council shall prepare and
make publicly available a report which includes an identification
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and description of all programs and projects undertaken by the
Council during the previous year as well as those planned for the
coming year. Such report shall also detail the allocation or planned
allocation of Council resources for each such program and project.

[15 U.S.C. 6404]

SEC. 6. ASSESSMENTS.

(a) AMOUNT.—The Council shall set the initial assessment at
no greater than one tenth of 1 cent per gallon of odorized propane.
Thereafter, annual assessments shall be sufficient to cover the
costs of the plans and programs developed by the Council. The as-
sessment shall not be greater than one-half cent per gallon of odor-
ized propane, unless approved by a majority of those voting in a
referendum in both the producer and the retail marketer class. In
no case may the assessment be raised by more than one tenth of
1 cent per gallon of odorized propane annually.

(b) OWNERSHIP.—The owner of odorized propane at the time of
odorization, or the time of import of odorized propane, shall make
the assessment based on the volume of odorized propane sold and
placed into commerce. Assessments collected are payable to the
Council on a monthly basis by the 25th of the month following the
month of such collection. Propane exported from the United States
to another country is not subject to the assessment.

(c) ALTERNATIVE COLLECTION RULES.—The Council may estab-
lish an alternative means of collecting the assessment if another
means is found to be more efficient and effective. The Council may
establish a late payment charge and rate of interest to be imposed
on any person who fails to remit or pay to the Council any amount
due under this Act.

(d) INVESTMENT OF FUNDS.—Pending disbursement pursuant to
a program, plan, or project, the Council may invest funds collected
through assessments, and any other funds received by the Council,
only in obligations of the United States or any agency thereof, in
general obligations of any State or any political subdivision thereof,
in any interest-bearing account or certificate of deposit of a bank
that is a member of the Federal Reserve System, or in obligations
fully guaranteed as to principal and interest by the United States.

(e) STATE PROGRAMS.—The Council shall establish a program
coordinating the operation of the Council with those of any State
propane education and research council created by State law or
regulation, or similar entity. Such coordination shall include a joint
or coordinated assessment collection process, a reduced
assessment, or an assessment rebate. A reduced assessment or re-
bate shall be 20 percent of the regular assessment collected in that
State under this section. Assessment rebates shall be paid only
to—

(1) a State propane education and research council created
by State law or regulation that meets requirements established
by the Council for specific programs approved by the
Council; or

(2) a similar entity, such as a foundation established by
the retail propane gas industry in that State, that meets re-
quirements established by the Council for specific programs
approved by the Council.

[15 U.S.C. 6405]
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SEC. 7. COMPLIANCE.

The Council may bring suit in Federal court to compel compli-
ance with an assessment levied by the Council under this Act. A
successful action for compliance under this section may also require
payment by the defendant of the costs incurred by the Council in
bringing such action.

[15 U.S.C. 6406]

SEC. 8. LOBBYING RESTRICTIONS.

No funds collected by the Council shall be used in any manner
for influencing legislation or elections, except that the Council may
recommend to the Secretary changes in this Act or other statutes
that would further the purposes of this Act.

[15 U.S.C. 6407]

SEC. 9. MARKET SURVEY AND CONSUMER PROTECTION.

(a) PRICE ANALYSIS.—Beginning 2 years after establishment of
the Council and annually thereafter, the Secretary of Commerce,
using only data provided by the Energy Information Administra-
tion and other public sources, shall prepare and make available to
the Council, the Secretary of Energy, and the public an analysis of
changes in the price of propane relative to other energy sources.
The propane price analysis shall compare indexed changes in the
price of consumer grade propane to a composite of indexed changes
in the price of residential electricity, residential natural gas, and
refiner price to end users of No. 2 fuel oil on an annual national
average basis. For purposes of indexing changes in consumer grade
propane, residential electricity, residential natural gas, and end
user No. 2 fuel oil prices, the Secretary of Commerce shall use a
5-year rolling average price beginning with the year 4 years prior
to the establishment of the Council.

(b) AUTHORITY TO RESTRICT ACTIVITIES.—If in any year the 5-
year average rolling price index of consumer grade propane exceeds
the 5-year rolling average price composite index of residential elec-
tricity, residential natural gas, and refiner price to end users of No.
2 fuel oil in an amount greater than 10.1 percent, the activities of
the Council shall be restricted to research and development, train-
ing, and safety matters. The Council shall inform the Secretary of
Energy and the Congress of any restriction of activities under this
subsection. Upon expiration of 180 days after the beginning of any
such restriction of activities, the Secretary of Commerce shall again
conduct the propane price analysis described in subsection (a). Ac-
tivities of the Council shall continue to be restricted under this
subsection until the price index excess is 10.1 percent or less.

[15 U.S.C. 6408]
SEC. 10. PRICING.

In all cases, the price of propane shall be determined by mar-
ket forces. Consistent with the antitrust laws, the Council may
take no action, nor may any provision of this Act be interpreted as
establishing an agreement to pass along to consumers the cost of
the assessment provided for in section 6.

[15 U.S.C. 6409]

SEC. 11. RELATION TO OTHER PROGRAMS.

Nothing in this Act may be construed to preempt or supersede
any other program relating to propane education and research or-
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ganized and operated under the laws of the United States or any
State.

[15 U.S.C. 6410]

SEC. 12. REPORTS.

Within 2 years after the date of enactment of this Act, and at
least once every 2 years thereafter, the Secretary of Commerce
shall prepare and submit to the Congress and the Secretary a re-
port examining whether operation of the Council, in conjunction
with the cumulative effects of market changes and Federal
programs, has had an effect on propane consumers, including resi-
dential, agriculture, process, and nonfuel users of propane. The
Secretary of Commerce shall consider and, to the extent prac-
ticable, shall include in the report submissions by propane con-
sumers, and shall consider whether there have been long-term and
short-term effects on propane prices as a result of Council activities
and Federal programs, and whether there have been changes in
the proportion of propane demand attributable to various market
segments. To the extent that the report demonstrates that there
has been an adverse effect, the Secretary of Commerce shall in-
clude recommendations for correcting the situation. Upon petition
by affected parties or upon request by the Secretary of Energy, the
Secretary of Commerce may prepare and submit the report re-
quired by this section at less than 2-year intervals.

[15 U.S.C. 6411]
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60107. State pipeline safety grants.
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60109. High-density population areas and environmentally sensitive areas.

60110. Excess flow valves.

60111. Financial responsibility for liquefied natural gas facilities.
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60119. Judicial review.

60120. Enforcement.

60121. Actions by private persons.

60122. Civil penalties.

60123. Criminal penalties.
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60126. Risk management.

60127. Population encroachment and rights-of-way.

60128. Dumping within pipeline rights-of-way.

60129. Protection of employees providing pipeline safety information.

60130. Pipeline safety information grants to communities.

60131. Verification of pipeline qualification programs.

60132. National pipeline mapping system.

60133. Coordination of environmental reviews.

§60101. Definitions
(a) GENERAL.—In this chapter—

(1) “existing liquefied natural gas facility”—

(A) means a liquefied natural gas facility for which an
application to approve the site, construction, or operation
of the facility was filed before March 1, 1978, with—

(i) the Federal Energy Regulatory Commission (or
any predecessor); or
(ii) the appropriate State or local authority, if the
facility is not subject to the jurisdiction of the Com-
153
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mission under the Natural Gas Act (15 U.S.C. 717 et

seq.); but

(B) does not include a facility on which construction is
begun after November 29, 1979, without the approval;

(2) “gas” means natural gas, flammable gas, or toxic or cor-
rosive gas;

(3) “gas pipeline facility” includes a pipeline, a right of
way, a facility, a building, or equipment used in transporting
gas or treating gas during its transportation;

(4) “hazardous liquid” means—

(A) petroleum or a petroleum product; and

(B) a substance the Secretary of Transportation de-
cides may pose an unreasonable risk to life or property
when transported by a hazardous liquid pipeline facility in
a liquid state (except for liquefied natural gas);

(5) “hazardous liquid pipeline facility” includes a pipeline,
a right of way, a facility, a building, or equipment used or in-
tended to be used in transporting hazardous liquid;

(6) “interstate gas pipeline facility”—

(A) means a gas pipeline facility—

(1) used to transport gas; and
(i1) subject to the jurisdiction of the Commission
under the Natural Gas Act (15 U.S.C. 717 et seq.); but

(B) does not include a gas pipeline facility transporting
gas from an interstate gas pipeline in a State to a direct
sales customer in that State buying gas for its own con-
sumption;

(7) “interstate hazardous liquid pipeline facility” means a
hazardous liquid pipeline facility used to transport hazardous
liquid in interstate or foreign commerce;

(8) “interstate or foreign commerce”—

(A) related to gas, means commerce—

(1) between a place in a State and a place outside
that State; or

(ii) that affects any commerce described in sub-
clause (A)@) of this clause; and

(B) related to hazardous liquid, means commerce
between—

(i) a place in a State and a place outside that

State; or

(i1) places in the same State through a place out-
side the State;

(9) “intrastate gas pipeline facility” means—

(A) a gas pipeline facility and transportation of gas
within a State not subject to the jurisdiction of the Com-
mi(sision under the Natural Gas Act (15 U.S.C. 717 et seq.);
an

(B) a gas pipeline facility transporting gas from an
interstate gas pipeline in a State to a direct sales customer
in that State buying gas for its own consumption;

(10) “intrastate hazardous liquid pipeline facility” means a
hazardous liquid pipeline facility that is not an interstate haz-
ardous liquid pipeline facility;

(11) “liquefied natural gas” means natural gas in a liquid
or semisolid state;
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(12) “liquefied natural gas accident” means a release,
burning, or explosion of liquefied natural gas from any cause,
except a release, burning, or explosion that, under regulations
prescribed by the Secretary, does not pose a threat to public
health or safety, property, or the environment;

(13) “liquefied natural gas conversion” means conversion of
natural gas into liquefied natural gas or conversion of liquefied
natural gas into natural gas;

(14) “liquefied natural gas pipeline facility”—

(A) means a gas pipeline facility used for transporting
or storing liquefied natural gas, or for liquefied natural gas
conversion, in interstate or foreign commerce; but

(B) does not include any part of a structure or equip-
ment located in navigable waters (as defined in section 3
of the Federal Power Act (16 U.S.C. 796));

(15) “municipality” means a political subdivision of a State;

(16) “new liquefied natural gas pipeline facility” means a
liquefied natural gas pipeline facility except an existing lique-
fied natural gas pipeline facility;

(17) “person”, in addition to its meaning under section 1 of
title 1 (except as to societies), includes a State, a municipality,
and a trustee, receiver, assignee, or personal representative of
a person,;

(18) “pipeline facility” means a gas pipeline facility and a
hazardous liquid pipeline facility;

(19) “pipeline transportation” means transporting gas and
transporting hazardous liquid;

(20) “State” means a State of the United States, the Dis-
trict of Columbia, and Puerto Rico;

(21) 1 “transporting gas”—

(A) means the gathering, transmission, or distribution
of gas by pipeline, or the storage of gas, in interstate or
foreign commerce; but

(B) does not include the gathering of gas, other than
gathering through regulated gathering lines, in those rural
locations that are located outside the limits of any incor-
porated or unincorporated city, town, or village, or any
other designated residential or commercial area (including

1Section 4(s) of P.L. 103—272 (108 Stat. 1371) provides as follows:

(s) Effective on the date the regulations required under section 60101(b) of title 49, United
States Code, as enacted by section 1 of this Act, are effective, section 60101(a)(21) and (22) of
title 49, as enacted by section 1, is amended to read as follows:

“(21) ‘transporting gas'—
“(A) means—

“(i) the gathering, transmission, or distribution of gas by pipeline, or the stor-
age of gas, in interstate or foreign commerce; and

“(ii) the movement of gas through regulated gathering lines; but

“(B) does not include gathering gas (except through regulated gathering lines) in a
rural area outside a populated area designated by the Secretary as a nonrural area.
“(22) ‘transporting hazardous liquid'—
“(A) means—

“(i) the movement of hazardous liquid by pipeline, or the storage of hazardous
liquid incidental to the movement of hazardous liquid by pipeline, in or affecting
interstate or foreign commerce; and

“(ii) the movement of hazardous liquid through regulated gathering lines; but

“(B) does not include moving hazardous liquid through—

“(i) gathering lines (except regulated gathering lines) in a rural area;

“(i1) onshore production, refining, or manufacturing facilities; or

“(iii) storage or in-plant piping systems associated with onshore production, re-
fining, or manufacturing facilities.”.
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a subdivision, business, shopping center, or community de-
velopment) or any similar populated area that the Sec-
retary of Transportation determines to be a nonrural area,
except that the term “transporting gas” includes the move-
ment of gas through regulated gathering lines;

(22)1 “transporting hazardous liquid”—

(A) means the movement of hazardous liquid by pipe-
line, or the storage of hazardous liquid incidental to the
movement of hazardous liquid by pipeline, in or affecting
interstate or foreign commerce; but

(B) does mnot include moving hazardous liquid
through—

(i) gathering lines in a rural area;

(i) onshore production, refining, or manufacturing
facilities; or

(iii) storage or in-plant piping systems associated
with onshore production, refining, or manufacturing
facilities;

(23) “risk management” means the systematic application,
by the owner or operator of a pipeline facility, of management
policies, procedures, finite resources, and practices to the tasks
of identifying, analyzing, assessing, reducing, and controlling
risk in order to protect employees, the general public, the envi-
ronment, and pipeline facilities;

(24) “risk management plan” means a management plan
utilized by a gas or hazardous liquid pipeline facility owner or
operator that encompasses risk management; and

(25) “Secretary” means the Secretary of Transportation.

(b) GATHERING LINES.—(1)(A) Not later than October 24, 1994,
the Secretary shall prescribe standards defining the term “gath-
ering line”.

(B) In defining “gathering line” for gas, the Secretary—

(i) shall consider functional and operational characteristics
of the lines to be included in the definition; and

(ii) is not bound by a classification the Commission estab-
lishes under the Natural Gas Act (15 U.S.C. 717 et seq.).

(2)(A) Not later than October 24, 1995, the Secretary, if appro-
priate, shall prescribe standards defining the term “regulated gath-
ering line”. In defining the term, the Secretary shall consider fac-
tors such as location, length of line from the well site, operating
pressure, throughput, and the composition of the transported gas
or hazardous liquid, as appropriate, in deciding on the types of
lines that functionally are gathering but should be regulated under
this chapter because of specific physical characteristics.

(B)(1) The Secretary also shall consider diameter when defining
“regulated gathering line” for hazardous liquid.

(i1) The definition of “regulated gathering line” for hazardous
liquid may not include a crude oil gathering line that has a nomi-
nal diameter of not more than 6 inches, is operated at low pres-
sure, and is located in a rural area that is not unusually sensitive
to environmental damage.

1See footnote 1 on previous page.



157 SUBTITLE VIII OF TITLE 49, U.S.C. Sec. 60102

§60102. Purpose and general authority

(a) PURPOSE AND MINIMUM SAFETY STANDARDS.—

(1) PURPOSE.—The purpose of this chapter is to provide
adequate protection against risks to life and property posed by
pipeline transportation and pipeline facilities by improving the
regulatory and enforcement authority of the Secretary of
Transportation.

(2) MINIMUM SAFETY STANDARDS.—The Secretary shall pre-
scribe minimum safety standards for pipeline transportation
and for pipeline facilities. The standards—

(A) apply to owners and operators of pipeline facilities;

(B) may apply to the design, installation, inspection,
emergency plans and procedures, testing, construction, ex-
tension, operation, replacement, and maintenance of pipe-
line facilities; and

(C) shall include a requirement that all individuals
who operate and maintain pipeline facilities shall be quali-
fied to operate and maintain the pipeline facilities.

(3) QUALIFICATIONS OF PIPELINE OPERATORS.—The quali-
fications applicable to an individual who operates and main-
tains a pipeline facility shall address the ability to recognize
and react appropriately to abnormal operating conditions that
may indicate a dangerous situation or a condition exceeding
design limits. The operator of a pipeline facility shall ensure
that employees who operate and maintain the facility are
qualified to operate and maintain the pipeline facilities.

(b) PRACTICABILITY AND SAFETY NEEDS STANDARDS.—

(1) IN GENERAL.—A standard prescribed under subsection
(a) shall be—

(A) practicable; and

(B) designed to meet the need for—

(i) gas pipeline safety, or safely transporting haz-
ardous liquids, as appropriate; and
(ii) protecting the environment.

(2) FACTORS FOR CONSIDERATION.—When prescribing any
standard under this section or section 60101(b), 60103, 60108,
60109, 60110, or 60113, the Secretary shall consider—

(A) relevant available—

(i) gas pipeline safety information;

(i1) hazardous liquid pipeline safety information;
and

(iii) environmental information;

(B) the appropriateness of the standard for the par-
ticular type of pipeline transportation or facility;

(C) the reasonableness of the standard,;

(D) based on a risk assessment, the reasonably identi-
fiable or estimated benefits expected to result from imple-
mentation or compliance with the standard;

(E) based on a risk assessment, the reasonably identi-
fiable or estimated costs expected to result from implemen-
tation or compliance with the standard,;

(F) comments and information received from the pub-
lic; and
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(G) the comments and recommendations of the Tech-
nical Pipeline Safety Standards Committee, the Technical
Hazardous Liquid Pipeline Safety Standards Committee,
or both, as appropriate.

(3) RISK ASSESSMENT.—In conducting a risk assessment re-
ferred to in subparagraphs (D) and (E) of paragraph (2), the
Secretary shall—

(A) identify the regulatory and nonregulatory options
that the Secretary considered in prescribing a proposed
standard,;

(B) identify the costs and benefits associated with the
proposed standard;

(C) include—

(i) an explanation of the reasons for the selection
of the proposed standard in lieu of the other options
identified; and

(i1) with respect to each of those other options, a
brief explanation of the reasons that the Secretary did
not select the option; and
(D) identify technical data or other information upon

which the risk assessment information and proposed

standard is based.

(4) REVIEW.—

(A) IN GENERAL.—The Secretary shall—

(i) submit any risk assessment information pre-
pared under paragraph (3) of this subsection to the
Technical Pipeline Safety Standards Committee, the
Technical Hazardous Liquid Pipeline Safety Standards
Committee, or both, as appropriate; and

(il)) make that risk assessment information avail-
able to the general public.

(B) PEER REVIEW PANELS.—The committees referred to
in subparagraph (A) shall serve as peer review panels to
review risk assessment information prepared under this
section. Not later than 90 days after receiving risk assess-
ment information for review pursuant to subparagraph
(A), each committee that receives that risk assessment in-
formation shall prepare and submit to the Secretary a re-
port that includes—

(i) an evaluation of the merit of the data and
methods used; and

(i1) any recommended options relating to that risk
assessment information and the associated standard
that the committee determines to be appropriate.

(C) REVIEW BY SECRETARY.—Not later than 90 days
after receiving a report submitted by a committee under
subparagraph (B), the Secretary—

(1) shall review the report;

(i) shall provide a written response to the com-
mittee that is the author of the report concerning all
significant peer review comments and recommended
alternatives contained in the report; and

(iii) may revise the risk assessment and the pro-
pocsled standard before promulgating the final stand-
ard.
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(5) SECRETARIAL DECISIONMAKING.—Except where other-
wise required by statute, the Secretary shall propose or issue
a standard under this Chapter! only upon a reasoned deter-
mination that the benefits of the intended standard justify its
costs.

(6) EXCEPTIONS FROM APPLICATION.—The requirements of
su}lloparagraphs (D) and (E) of paragraph (2) do not apply
when—

(A) the standard is the product of a negotiated rule-
making, or other rulemaking including the adoption of in-
dustry standards that receives no significant adverse com-
ment within 60 days of notice in the Federal Register;

(B) based on a recommendation (in which three-
fourths of the members voting concur) by the Technical
Pipeline Safety Standards Committee, the Technical Haz-
ardous Liquid Pipeline Safety Standards Committee, or
both, as applicable, the Secretary waives the requirements;
or

(C) the Secretary finds, pursuant to section
553(b)(3)(B) of title 5, United States Code, that notice and
public procedure are not required.

(7) REPORT.—Not later than March 31, 2000, the Secretary
shall transmit to the Congress a report that—

(A) describes the implementation of the risk assess-
ment requirements of this section, including the extent to
which those requirements have affected regulatory deci-
sionmaking and pipeline safety; and

(B) includes any recommendations that the Secretary
determines would make the risk assessment process con-
ducted pursuant to the requirements under this chapter a
more effective means of assessing the benefits and costs
associated with alternative regulatory and nonregulatory
options in prescribing standards under the Federal pipe-
line safety regulatory program under this chapter.

(c) PuBLIC SAFETY PROGRAM REQUIREMENTS.—(1) The Sec-

retary shall include in the standards prescribed under subsection
(a) of this section a requirement that an operator of a gas pipeline
facility participate in a public safety program that—

(A) notifies an operator of proposed demolition, excavation,
tunneling, or construction near or affecting the facility;

(B) requires an operator to identify a pipeline facility that
may be affected by the proposed demolition, excavation, tun-
neling, or construction, to prevent damaging the facility; and

(C) the Secretary decides will protect a facility adequately
against a hazard caused by demolition, excavation, tunneling,
or construction.

(2) To the extent a public safety program referred to in para-

graph (1) of this subsection is not available, the Secretary shall
prescribe standards requiring an operator to take action the Sec-
retary prescribes to provide services comparable to services that
would be available under a public safety program.

(3) The Secretary may include in the standards prescribed

under subsection (a) of this section a requirement that an operator

1S0 in law. Probably should read “chapter”.
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of a hazardous liquid pipeline facility participate in a public safety
program meeting the requirements of paragraph (1) of this sub-
section or maintain and carry out a damage prevention program
that provides services comparable to services that would be avail-
able under a public safety program.

(4) PROMOTING PUBLIC AWARENESS.—

(A) Not later than one year after the date of enact-
ment of the Accountable Pipeline Safety and Account-
ability Act of 19961, and annually thereafter, the owner or
operator of each interstate gas pipeline facility shall pro-
vide to the governing body of each municipality in which
the interstate gas pipeline facility is located, a map identi-
fying the location of such facility.

(B)() Not later than June 1, 1998, the Secretary shall
survey and assess the public education programs under
section 60116 and the public safety programs under sec-
tion 60102(c) and determine their effectiveness and appli-
cability as components of a model program. In particular,
the survey shall include the methods by which operators
notify residents of the location of the facility and its right
of way, public information regarding existing One-Call pro-
grams, and appropriate procedures to be followed by resi-
dents of affected municipalities in the event of accidents
involving interstate gas pipeline facilities.

(i1) Not later than one year after the survey and as-
sessment are completed, the Secretary shall institute a
rulemaking to determine the most effective public safety
and education program components and promulgate if ap-
propriate, standards implementing those components on a
nationwide basis. In the event that the Secretary finds
that promulgation of such standards are not appropriate,
the Secretary shall report to Congress the reasons for that
finding.

(d) FACILITY OPERATION INFORMATION STANDARDS.—The Sec-
retary shall prescribe minimum standards requiring an operator of
a pipeline facility subject to this chapter to maintain, to the extent
practicable, information related to operating the facility as required
by the standards prescribed under this chapter and, when re-
quested, to make the information available to the Secretary and an
appropriate State official as determined by the Secretary. The in-
formation shall include—

(1) the business name, address, and telephone number, in-
cluding an operations emergency telephone number, of the op-
erator;

(2) accurate maps and a supplementary geographic de-
scription, including an identification of areas described in regu-
lations prescribed under section 60109 of this title, that show
the location in the State of—

(A) major gas pipeline facilities of the operator, includ-
ing transmission lines and significant distribution lines;
and

1So in law. Probably should refer to the “Accountable Pipeline Safety and Partnership Act
of 1996”.
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(B) major hazardous liquid pipeline facilities of the op-
erator;

(3) a description of—

(A) the characteristics of the operator’s pipelines in
the State; and

(B) products transported through the operator’s pipe-
lines in the State;

(4) the manual that governs operating and maintaining
pipeline facilities in the State;

(5) an emergency response plan describing the operator’s
procedures for responding to and containing releases,
including—

(A) identifying specific action the operator will take on
discovering a release;

(B) liaison procedures with State and local authorities
for emergency response; and

(C) communication and alert procedures for imme-
diately notifying State and local officials at the time of a
release; and
(6) other information the Secretary considers useful to in-

form a State of the presence of pipeline facilities and oper-

ations in the State.

(e) PIPE INVENTORY STANDARDS.—The Secretary shall prescribe
minimum standards requiring an operator of a pipeline facility sub-
ject to this chapter to maintain for the Secretary, to the extent
practicable, an inventory with appropriate information about the
types of pipe used for the transportation of gas or hazardous liquid,
as appropriate, in the operator’s system and additional information,
including the material’s history and the leak history of the pipe.
The inventory—

(1) for a gas pipeline facility, shall include an identification
of each facility passing through an area described in regula-
tions prescribed under section 60109 of this title but shall ex-
clude equipment used with the compression of gas; and

(2) for a hazardous liquid pipeline facility, shall include an
identification of each facility and gathering line passing
through an area described in regulations prescribed under sec-
tion 60109 of this title, whether the facility or gathering line
otherwise is subject to this chapter, but shall exclude equip-
ment associated only with the pipeline pumps or storage facili-
ties.

(f) STANDARDS AS ACCOMMODATING “SMART PIGS”.—

(1) MINIMUM SAFETY STANDARDS.—The Secretary shall pre-
scribe minimum safety standards requiring that—

(A) the design and construction of new natural gas
transmission pipeline or hazardous liquid pipeline facili-
ties, and

(B) when the replacement of existing natural gas
transmission pipeline or hazardous liquid pipeline facilities
or equipment is required, the replacement of such existing
facilities be carried out, to the extent practicable, in a
manner so as to accommodate the passage through such
natural gas transmission pipeline or hazardous liquid pipe-
line facilities of instrumented internal inspection devices
(commonly referred to as “smart pigs”). The Secretary may
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extend such standards to require existing natural gas
transmission pipeline or hazardous liquid pipeline facili-
ties, whose basic construction would accommodate an in-
strumented internal inspection device to be modified to
permit the inspection of such facilities with instrumented
internal inspection devices.

(2) PERIODIC INSPECTIONS.—Not later than October 24, 1995,
the Secretary shall prescribe, if necessary, additional standards re-
quiring the periodic inspection of each pipeline the operator of the
pipeline identifies under section 60109 of this title. The standards
shall include any circumstances under which an inspection shall be
conducted with an instrumented internal inspection device and, if
the device is not required, use of an inspection method that is at
least as effective as using the device in providing for the safety of
the pipeline.

(g) EFFECTIVE DATES.—A standard prescribed under this sec-
tion and section 60110 of this title is effective on the 30th day after
the Secretary prescribes the standard. However, the Secretary for
good cause may prescribe a different effective date when required
because of the time reasonably necessary to comply with the stand-
ard. The different date must be specified in the regulation pre-
scribing the standard.

(h) SAFETY CONDITION REPORTS.—(1) The Secretary shall pre-
scribe regulations requiring each operator of a pipeline facility (ex-
cept a master meter) to submit to the Secretary a written report
on any—

(A) condition that is a hazard to life, property, or the envi-
ronment; and

(B) safety-related condition that causes or has caused a
significant change or restriction in the operation of a pipeline
facility.

(2) The Secretary must receive the report not later than 5
working days after a representative of a person to which this sec-
tion applies first establishes that the condition exists. Notice of the
condition shall be given concurrently to appropriate State authori-
ties.

(i) CARBON DIOXIDE REGULATION.—The Secretary shall regu-
late carbon dioxide transported by a hazardous liquid pipeline facil-
ity. The Secretary shall prescribe standards related to hazardous
liquid to ensure the safe transportation of carbon dioxide by such
a facility.

(j) EMERGENCY FLOW RESTRICTING DEVICES.—(1) Not later
than October 24, 1994, the Secretary shall survey and assess the
effectiveness of emergency flow restricting devices (including re-
motely controlled valves and check valves) and other procedures,
systems, and equipment used to detect and locate hazardous liquid
pipeline ruptures and minimize product releases from hazardous
liquid pipeline facilities.

(2) Not later than 2 years after the survey and assessment are
completed, the Secretary shall prescribe standards on the cir-
cumstances under which an operator of a hazardous liquid pipeline
facility must use an emergency flow restricting device or other pro-
cedure, system, or equipment described in paragraph (1) of this
subsection on the facility.
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(3) REMOTELY CONTROLLED VALVES.—(A) Not later than
June 1, 1998, the Secretary shall survey and assess the effec-
tiveness of remotely controlled valves to shut off the flow of
natural gas in the event of a rupture of an interstate natural
gas pipeline facility and shall make a determination about
whether the use of remotely controlled valves is technically
and economically feasible and would reduce risks associated
with a rupture of an interstate natural gas pipeline facility.

(B) Not later than one year after the survey and assess-
ment are completed, if the Secretary has determined that the
use of remotely controlled valves is technically and economi-
cally feasible and would reduce risks associated with a rupture
of an interstate natural gas pipeline facility, the Secretary
shall prescribe standards under which an operator of an inter-
state natural gas pipeline facility must use a remotely con-
trolled valve. These standards shall include, but not be limited
to, requirements for high-density population areas.

(k) PROHIBITION AGAINST LOW INTERNAL STRESS EXCEPTION.—
The Secretary may not provide an exception to this chapter for a
hazardous liquid pipeline facility only because the facility operates
at low internal stress.

(1) UPDATING STANDARDS.—The Secretary shall, to the extent
appropriate and practicable, update incorporated industry stand-
ards that have been adopted as part of the Federal pipeline safety
regulatory program under this chapter.

(m) INSPECTIONS BY DIRECT ASSESSMENT.—Not later than 1
year after the date of the enactment of this subsection, the Sec-
retary shall issue regulations prescribing standards for inspection
of a pipeline facility by direct assessment.

§60103. Standards for liquefied natural gas pipeline facili-
ties

(a) LocATION STANDARDS.—The Secretary of Transportation
shall prescribe minimum safety standards for deciding on the loca-
tion of a new liquefied natural gas pipeline facility. In prescribing
a standard, the Secretary shall consider the—

(1) kind and use of the facility;

(2) existing and projected population and demographic
characteristics of the location;

(3) existing and proposed land use near the location;

(4) natural physical aspects of the location;

(5) medical, law enforcement, and fire prevention capabili-
ties near the location that can cope with a risk caused by the
facility; and

(6) need to encourage remote siting.

(b) DESIGN, INSTALLATION, CONSTRUCTION, INSPECTION, AND
TESTING STANDARDS.—The Secretary of Transportation shall pre-
scribe minimum safety standards for designing, installing, con-
structing, initially inspecting, and initially testing a new liquefied
natural gas pipeline facility. When prescribing a standard, the Sec-
retary shall consider—

(1) the characteristics of material to be used in con-
structing the facility and of alternative material,

(2) design factors;
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(3) the characteristics of the liquefied natural gas to be
stored or converted at, or transported by, the facility; and

(4) the public safety factors of the design and of alternative
designs, particularly the ability to prevent and contain a lique-
fied natural gas spill.

(¢) NONAPPLICATION.—(1) Except as provided in paragraph (2)
of this subsection, a design, location, installation, construction, ini-
tial inspection, or initial testing standard prescribed under this
chapter after March 1, 1978, does not apply to an existing liquefied
natural gas pipeline facility if the standard is to be applied because
of authority given—

(A) under this chapter; or

(B) under another law, and the standard is not prescribed
at the time the authority is applied.

(2)(A) Any design, installation, construction, initial inspection,
or initial testing standard prescribed under this chapter after
March 1, 1978, may provide that the standard applies to any part
of a replacement component of a liquefied natural gas pipeline fa-
cility if the component or part is placed in service after the stand-
ard is prescribed and application of the standard—

(i) does not make the component or part incompatible with
other components or parts; or

(i1) is not impracticable otherwise.

(B) Any location standard prescribed under this chapter after
March 1, 1978, does not apply to any part of a replacement compo-
nent of an existing liquefied natural gas pipeline facility.

(8) A design, installation, construction, initial inspection, or
initial testing standard does not apply to a liquefied natural gas
pipeline facility existing when the standard is adopted.

(d) OPERATION AND MAINTENANCE STANDARDS.—The Secretary
of Transportation shall prescribe minimum operating and mainte-
nance standards for a liquefied natural gas pipeline facility. In pre-
scribing a standard, the Secretary shall consider—

(1) the conditions, features, and type of equipment and
structures that make up or are used in connection with the fa-
cility;

(2) the fire prevention and containment equipment at the
facility;

(3) security measures to prevent an intentional act that
could cause a liquefied natural gas accident;

(4) maintenance procedures and equipment;

(5) the training of personnel in matters specified by this
subsection; and

(6) other factors and conditions related to the safe han-
dling of liquefied natural gas.

(e) EFFECTIVE DATES.—A standard prescribed under this sec-
tion is effective on the 30th day after the Secretary of Transpor-
tation prescribes the standard. However, the Secretary for good
cause may prescribe a different effective date when required be-
cause of the time reasonably necessary to comply with the stand-
ard. The different date must be specified in the regulation pre-
scribing the standard.

(f) CONTINGENCY PLANS.—A new liquefied natural gas pipeline
facility may be operated only after the operator submits an ade-
quate contingency plan that states the action to be taken if a lique-
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fied natural gas accident occurs. The Secretary of Energy or appro-
priate State or local authority shall decide if the plan is adequate.

(g) EFFECT ON OTHER STANDARDS.—This section does not pre-
clude applying a standard prescribed under section 60102 of this
title to a gas pipeline facility (except a liquefied natural gas pipe-
line facility) associated with a liquefied natural gas pipeline facil-
ity.

§60104. Requirements and limitations

(a) OPPORTUNITY TO PRESENT VIEWS.—The Secretary of Trans-
portation shall give an interested person an opportunity to make
oral and written presentations of information, views, and argu-
ments when prescribing a standard under this chapter.

(b) NONAPPLICATION.—A design, installation, construction, ini-
tial inspection, or initial testing standard does not apply to a pipe-
line facility existing when the standard is adopted.

(c) PREEMPTION.—A State authority that has submitted a cur-
rent certification under section 60105(a) of this title may adopt ad-
ditional or more stringent safety standards for intrastate pipeline
facilities and intrastate pipeline transportation only if those stand-
ards are compatible with the minimum standards prescribed under
this chapter. A State authority may not adopt or continue in force
safety standards for interstate pipeline facilities or interstate pipe-
line transportation. Notwithstanding the preceding sentence, a
State authority may enforce a requirement of a one-call notification
program of the State if the program meets the requirements for
one-call notification programs under this chapter or chapter 61.

(d) CONSULTATION.—(1) When continuity of gas service is af-
fected by prescribing a standard or waiving compliance with stand-
ards under this chapter, the Secretary of Transportation shall con-
sult with and advise the Federal Energy Regulatory Commission or
a State authority having jurisdiction over the affected gas pipeline
facility before prescribing the standard or waiving compliance. The
Secretary shall delay the effective date of the standard or waiver
until the Commission or State authority has a reasonable oppor-
tunity to grant an authorization it considers necessary.

(2) In a proceeding under section 3 or 7 of the Natural Gas Act
(15 U.S.C. 717b or 717f), each applicant for authority to import
natural gas or to establish, construct, operate, or extend a gas pipe-
line facility subject to an applicable safety standard shall certify
that it will design, install, inspect, test, construct, operate, replace,
and maintain a gas pipeline facility under those standards and
plans for inspection and maintenance under section 60108 of this
title. The certification is binding on the Secretary of Energy and
the Commission except when an appropriate enforcement agency
has given timely written notice to the Commission that the appli-
cant has violated a standard prescribed under this chapter.

(e) LocATION AND ROUTING OF FACILITIES.—This chapter does
not authorize the Secretary of Transportation to prescribe the loca-
tion or routing of a pipeline facility.

§60105. State pipeline safety program certifications

(a) GENERAL REQUIREMENTS AND SUBMISSION.—Except as pro-
vided in this section and sections 60114 and 60121 of this title, the
Secretary of Transportation may not prescribe or enforce safety
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standards and practices for an intrastate pipeline facility or intra-
state pipeline transportation to the extent that the safety stand-
ards and practices are regulated by a State authority (including a
municipality if the standards and practices apply to intrastate gas
pipeline transportation) that submits to the Secretary annually a
certification for the facilities and transportation that complies with
subsections (b) and (c) of this section.

(b) CoNTENTS.—Each certification submitted under subsection
(a) of this section shall state that the State authority—

(1) has regulatory jurisdiction over the standards and prac-
tices to which the certification applies;

(2) has adopted, by the date of certification, each applica-
ble standard prescribed under this chapter or, if a standard
under this chapter was prescribed not later than 120 days be-
fore certification, is taking steps to adopt that standard;

(3) is enforcing each adopted standard through ways that
include inspections conducted by State employees meeting the
qualifications the Secretary prescribes under section
60107(d)(1)(C) of this title;

(4) is encouraging and promoting programs designed to
prevent damage by demolition, excavation, tunneling, or con-
struction activity to the pipeline facilities to which the certifi-
cation applies;

(5) may require record maintenance, reporting, and inspec-
tion substantially the same as provided under section 60117 of
this title;

(6) may require that plans for inspection and maintenance
under section 60108 (a) and (b) of this title be filed for ap-
proval; and

(7) may enforce safety standards of the authority under a
law of the State by injunctive relief and civil penalties substan-
tially the same as provided under sections 60120 and
60122(a)(1) and (b)—(f) of this title.

(c) REPORTS.—(1) Each certification submitted under sub-
section (a) of this section shall include a report that contains—

(A) the name and address of each person to whom the cer-
tification applies that is subject to the safety jurisdiction of the
State authority;

(B) each accident or incident reported during the prior 12
months by that person involving a fatality, personal injury re-
quiring hospitalization, or property damage or loss of more
than an amount the Secretary establishes (even if the person
sustaining the fatality, personal injury, or property damage or
loss is not subject to the safety jurisdiction of the authority),
any other accident the authority considers significant, and a
summary of the investigation by the authority of the cause and
circumstances surrounding the accident or incident;

(C) the record maintenance, reporting, and inspection prac-
tices conducted by the authority to enforce compliance with
safety standards prescribed under this chapter to which the
certification applies, including the number of inspections of
pipeline facilities the authority made during the prior 12
months; and

(D) any other information the Secretary requires.
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(2) The report included in the first certification submitted
under subsection (a) of this section is only required to state infor-
mation available at the time of certification.

(d) APPLICATION.—A certification in effect under this section
does not apply to safety standards prescribed under this chapter
after the date of certification. This chapter applies to each applica-
ble safety standard prescribed after the date of certification until
the State authority adopts the standard and submits the appro-
priate certification to the Secretary under subsection (a) of this sec-
tion.

(e) MONITORING.—The Secretary may monitor a safety program
established under this section to ensure that the program complies
with the certification. A State authority shall cooperate with the
Secretary under this subsection.

(f) REJECTIONS OF CERTIFICATION.—If after receiving a certifi-
cation the Secretary decides the State authority is not enforcing
satisfactorily compliance with applicable safety standards pre-
scribed under this chapter, the Secretary may reject the certifi-
cation, assert United States Government jurisdiction, or take other
appropriate action to achieve adequate enforcement. The Secretary
shall give the authority notice and an opportunity for a hearing be-
fore taking final action under this subsection. When notice is given,
the burden of proof is on the authority to demonstrate that it is en-
forcing satisfactorily compliance with the prescribed standards.

§60106. State pipeline safety agreements

(a) AGREEMENTS WITHOUT CERTIFICATION.—If the Secretary of
Transportation does not receive a certification under section 60105
of this title, the Secretary may make an agreement with a State
authority (including a municipality if the agreement applies to
intrastate gas pipeline transportation) authorizing it to take nec-
essary action. Each agreement shall—

(1) establish an adequate program for record maintenance,
reporting, and inspection designed to assist compliance with
applicable safety standards prescribed under this chapter; and

(2) prescribe procedures for approval of plans of inspection
and maintenance substantially the same as required under sec-
tion 60108 (a) and (b) of this title.

(b) AGREEMENTS WITH CERTIFICATION.—

(1) IN GENERAL.—If the Secretary accepts a certification
under section 60105 and makes the determination required
under this subsection, the Secretary may make an agreement
with a State authority authorizing it to participate in the over-
sight of interstate pipeline transportation. Each such agree-
ment shall include a plan for the State authority to participate
in special investigations involving incidents or new construc-
tion and allow the State authority to participate in other ac-
tivities overseeing interstate pipeline transportation or to as-
sume additional inspection or investigatory duties. Nothing in
this section modifies section 60104(c) or authorizes the Sec-
retary to delegate the enforcement of safety standards for
interstate pipeline facilities prescribed under this chapter to a
State authority.
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(2) DETERMINATIONS REQUIRED.—The Secretary may not
enter into an agreement under this subsection, unless the Sec-
retary determines in writing that—

(A) the agreement allowing participation of the State
authority is consistent with the Secretary’s program for in-
spection and consistent with the safety policies and provi-
sions provided under this chapter;

(B) the interstate participation agreement would not
adversely affect the oversight responsibilities of intrastate
pipeline transportation by the State authority;

(C) the State is carrying out a program demonstrated
to promote preparedness and risk prevention activities
that enable communities to live safely with pipelines;

(D) the State meets the minimum standards for State
one-call notification set forth in chapter 61; and

(E) the actions planned under the agreement would
not impede interstate commerce or jeopardize public safe-
ty.

(3) EXISTING AGREEMENTS.—If requested by the State au-
thority, the Secretary shall authorize a State authority which
had an interstate agreement in effect after January 31, 1999,
to oversee interstate pipeline transportation pursuant to the
terms of that agreement until the Secretary determines that
the State meets the requirements of paragraph (2) and exe-
cutes a new agreement, or until December 31, 2003, whichever
is sooner. Nothing in this paragraph shall prevent the Sec-
retary, after affording the State notice, hearing, and an oppor-
tunity to correct any alleged deficiencies, from terminating an
agreement that was in effect before enactment of the Pipeline
Safety Improvement Act of 2002 if—

(A) the State authority fails to comply with the terms
of the agreement;

(B) implementation of the agreement has resulted in
a gap in the oversight responsibilities of intrastate pipeline
transportation by the State authority; or

(C) continued participation by the State authority in
the oversight of interstate pipeline transportation has had
an adverse impact on pipeline safety.

(c) NOTIFICATION.—

(1) IN GENERAL.—Each agreement shall require the State
authority to notify the Secretary promptly of a violation or
probable violation of an applicable safety standard discovered
as a result of action taken in carrying out an agreement under
this section.

(2) RESPONSE BY SECRETARY.—If a State authority notifies
the Secretary under paragraph (1) of a violation or probable
violation of an applicable safety standard, the Secretary, not
lalllteﬁ than 60 days after the date of receipt of the notification,
shall—

(A) issue an order under section 60118(b) or take other
appropriate enforcement actions to ensure compliance with
this chapter; or

(B) provide the State authority with a written expla-
nation as to why the Secretary has determined not to take
such actions.
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(d) MONITORING.—The Secretary may monitor a safety pro-
gram established under this section to ensure that the program
complies with the agreement. A State authority shall cooperate
with the Secretary under this subsection.

(e) ENDING AGREEMENTS.—

(1) PERMISSIVE TERMINATION.—The Secretary may end an
agreement under this section when the Secretary finds that
the State authority has not complied with any provision of the
agreement.

(2) MANDATORY TERMINATION OF AGREEMENT.—The Sec-
retary shall end an agreement for the oversight of interstate
pipeline transportation if the Secretary finds that—

(A) implementation of such agreement has resulted in

a gap in the oversight responsibilities of intrastate pipeline

transportation by the State authority;

(B) the State actions under the agreement have failed
to meet the requirements under subsection (b); or

(C) continued participation by the State authority in
the oversight of interstate pipeline transportation would
not promote pipeline safety.

(3) PROCEDURAL REQUIREMENTS.—The Secretary shall give
notice and an opportunity for a hearing to a State authority be-
fore ending an agreement under this section. The Secretary
may provide a State an opportunity to correct any deficiencies
before ending an agreement. The finding and decision to end
the agreement shall be published in the Federal Register and
may not become effective for at least 15 days after the date of
publication unless the Secretary finds that continuation of an
agreement poses an imminent hazard.

§60107. State pipeline safety grants

(a) GENERAL AUTHORITY.—If a State authority files an applica-
tion not later than September 30 of a calendar year, the Secretary
of Transportation shall pay not more than 50 percent of the cost
of the personnel, equipment, and activities the authority reason-
ably requires during the next calendar year—

(1) to carry out a safety program under a certification
under section 60105 of this title or an agreement under section
60106 of this title; or

(2) to act as an agent of the Secretary on interstate gas
pipeline facilities or interstate hazardous liquid pipeline facili-
ties.

(b) PAYMENTS.—After notifying and consulting with a State au-
thority, the Secretary may withhold any part of a payment when
the Secretary decides that the authority is not carrying out satis-
factorily a safety program or not acting satisfactorily as an agent.
The Secretary may pay an authority under this section only when
the authority ensures the Secretary that it will provide the remain-
ing costs of a safety program and that the total State amount spent
for a safety program (excluding grants of the United States Govern-
ment) will at least equal the average amount spent—

(1) for a gas safety program, for the fiscal years that ended
June 30, 1967, and June 30, 1968; and

(2) for a hazardous liquid safety program, for the fiscal
years that ended September 30, 1978, and September 30, 1979.
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(c) APPORTIONMENT AND METHOD OF PAYMENT.—The Secretary
shall apportion the amount appropriated to carry out this section
among the States. A payment may be made under this section in
installments, in advance, or on a reimbursable basis.

(d) ADDITIONAL AUTHORITY AND CONSIDERATIONS.—(1) The
Secretary may prescribe—

(A) the form of, and way of filing, an application under this
section;

(B) reporting and fiscal procedures the Secretary considers
necessary to ensure the proper accounting of money of the Gov-
ernment; and

(C) qualifications for a State to meet to receive a payment
under this section, including qualifications for State employees
who perform inspection activities under section 60105 or 60106
of this title.

(2) The qualifications prescribed under paragraph (1)(C) of this
subsection may—

(A) consider the experience and training of the employee;

(B) order training or other requirements; and

(C) provide for approval of qualifications on a conditional
basis until specified requirements are met.

§60108. Inspection and maintenance

(a) PLANS.—(1) Each person owning or operating an intrastate
gas pipeline facility or hazardous liquid pipeline facility shall carry
out a current written plan (including any changes) for inspection
and maintenance of each facility used in the transportation and
owned or operated by the person. A copy of the plan shall be kept
at any office of the person the Secretary of Transportation con-
siders appropriate. The Secretary also may require a person own-
ing or operating a pipeline facility subject to this chapter to file a
plan for inspection and maintenance for approval.

(2) If the Secretary or a State authority responsible for enforc-
ing standards prescribed under this chapter decides that a plan re-
quired under paragraph (1) of this subsection is inadequate for safe
operation, the Secretary or authority shall require the person to re-
vise the plan. Revision may be required only after giving notice and
an opportunity for a hearing. A plan required under paragraph (1)
must be practicable and designed to meet the need for pipeline
safety and must include terms designed to enhance the ability to
discover safety-related conditions described in section 60102(h)(1)
of this title. In deciding on the adequacy of a plan, the Secretary
or authority shall consider—

(A) relevant available pipeline safety information;

(B) the appropriateness of the plan for the particular kind
of pipeline transportation or facility;

(C) the reasonableness of the plan; and

(D) the extent to which the plan will contribute to public
safety and the protection of the environment.

(3) A plan required under this subsection shall be made avail-
able to the Secretary or State authority on request under section
60117 of this title.

(b) INSPECTION AND TESTING.—(1) The Secretary shall inspect
and require appropriate testing of a pipeline facility subject to this
chapter that is not covered by a certification under section 60105
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of this title or an agreement under section 60106 of this title. The
Secretary shall decide on the frequency and type of inspection and
testing under this subsection on a case-by-case basis after consid-
ering the following:

(A) the location of the pipeline facility.

(B) the type, size, age, manufacturer, method of construc-
tion, and condition of the pipeline facility.

(C) the nature and volume of material transported through
the pipeline facility.

(D) the pressure at which that material is transported.

(E) climatic, geologic, and seismic characteristics (includ-
ing soil characteristics) and conditions of the area in which the
pipeline facility is located.

(F) existing and projected population and demographic
characteristics of the area in which the pipeline facility is lo-
cated.

(@) for a hazardous liquid pipeline facility, the proximity
of the area in which the facility is located to an area that is
unusually sensitive to environmental damage.

(H) the frequency of leaks.

(I) other factors the Secretary decides are relevant to the
safety of pipeline facilities.

(2) To the extent and in amounts provided in advance in an ap-
propriation law, the Secretary shall decide on the frequency of in-
spection under paragraph (1) of this subsection. The Secretary may
reduce the frequency of an inspection of a master meter system.

(8) Testing under this subsection shall use the most appro-
priate technology practicable.

(¢) PIPELINE FACILITIES OFFSHORE AND IN OTHER WATERS.—(1)
In this subsection—

(A) “abandoned” means permanently removed from service.

(B) “pipeline facility” includes an underwater abandoned
pipeline facility.

(C) if a pipeline facility has no operator, the most recent
operator of the facility is deemed to be the operator of the facil-
ity.

(2)(A) Not later than May 16, 1993, on the basis of experience
with the inspections under section 3(h)(1)(A) of the Natural Gas
Pipeline Safety Act of 1968 or section 203(7 )(1)(A) of the Hazardous
Liquid Pipeline Safety Act of 1979, as appropriate, and any other
information available to the Secretary, the Secretary shall establish
a mandatory, systematic, and, where appropriate, periodic inspec-
tion program of—

(i) all offshore pipeline facilities; and

(i) any other pipeline facility crossing under, over,
or through waters where a substantial likelihood of
commercial navigation exists, if the Secretary decides
that the location of the facility in those waters could
pose a hazard to navigation or public safety.

(B) In prescribing standards to carry out subparagraph (A) of
this paragraph—

(i) the Secretary shall identify what is a hazard to naviga-
tio(ril with respect to an underwater abandoned pipeline facility;
an
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(i1) for an underwater pipeline facility abandoned after Oc-
tober 24, 1992, the Secretary shall include requirements that
will lessen the potential that the facility will pose a hazard to
navigation and shall consider the relationship between water
depth and navigational safety and factors relevant to the local
marine environment.

(3)(A) The Secretary shall establish by regulation a program
requiring an operator of a pipeline facility described in paragraph
(2) of this subsection to report a potential or existing navigational
hazard involving that pipeline facility to the Secretary through the
appropriate Coast Guard office.

(B) The operator of a pipeline facility described in paragraph
(2) of this subsection that discovers any part of the pipeline facility
that is a hazard to navigation shall mark the location of the haz-
ardous part with a Coast-Guard-approved marine buoy or marker
and immediately shall notify the Secretary as provided by the Sec-
retary under subparagraph (A) of this paragraph. A marine buoy
or marker used under this subparagraph is deemed a pipeline sign
or right-of-way marker under section 60123(c) of this title.

(4)(A) The Secretary shall establish a standard that each pipe-
line facility described in paragraph (2) of this subsection that is a
hazard to navigation is buried not later than 6 months after the
date the condition of the facility is reported to the Secretary. The
Secretary may extend that 6-month period for a reasonable period
to ensure compliance with this paragraph.

(B) In prescribing standards for subparagraph (A) of this para-
graph for an underwater pipeline facility abandoned after October
24, 1992, the Secretary shall include requirements that will lessen
the potential that the facility will pose a hazard to navigation and
shall consider the relationship between water depth and naviga-
tional safety and factors relevant to the local marine environment.

(5)(A) Not later than October 24, 1994, the Secretary shall es-
tablish standards on what is an exposed offshore pipeline facility
and what is a hazard to navigation under this subsection.

(B) Not later than 6 months after the Secretary establishes
standards under subparagraph (A) of this paragraph, or October
24, 1995, whichever occurs first, the operator of each offshore pipe-
line facility not described in section 3(h)(1)(A) of the Natural Gas
Pipeline Safety Act of 1968 or section 203(7 )(1)(A) of the Hazardous
Liquid Pipeline Safety Act of 1979, as appropriate, shall inspect the
facility and report to the Secretary on any part of the facility that
is exposed or is a hazard to navigation. This subparagraph applies
only to a facility that is between the high water mark and the
point at which the subsurface is under 15 feet of water, as meas-
ured from mean low water. An inspection that occurred after Octo-
ber 3, 1989, may be used for compliance with this subparagraph if
the inspection conforms to the requirements of this subparagraph.

(C) The Secretary may extend the time period specified in sub-
paragraph (B) of this paragraph for not more than 6 months if the
operator of a facility satisfies the Secretary that the operator has
made a good faith effort, with reasonable diligence, but has been
unable to comply by the end of that period.

(6)(A) The operator of a pipeline facility abandoned after Octo-
ber 24, 1992, shall report the abandonment to the Secretary in a
way that specifies whether the facility has been abandoned prop-
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erly according to applicable United States Government and State
requirements.

(B) Not later than October 24, 1995, the operator of a pipeline
facility abandoned before October 24, 1992, shall report to the Sec-
retary reasonably available information related to the facility, in-
cluding information that a third party possesses. The information
shall include the location, size, date, and method of abandonment,
whether the facility has been abandoned properly under applicable
law, and other relevant information the Secretary may require. Not
later than April 24, 1994, the Secretary shall specify how the infor-
mation shall be reported. The Secretary shall ensure that the Gov-
ernment maintains the information in a way accessible to appro-
priate Government agencies and State authorities.

(C) The Secretary shall request that a State authority having
information on a collision between a vessel and an underwater
pipeline facility report the information to the Secretary in a timely
way and make a reasonable effort to specify the location, date, and
severity of the collision. Chapter 35 of title 44 does not apply to
this subparagraph.

(7) The Secretary may not exempt from this chapter an off-
shore hazardous liquid pipeline facility only because the pipeline
facility transfers hazardous liquid in an underwater pipeline be-
tween a vessel and an onshore facility.

(d) REPLACING CAST IRON GAs PIPELINES.—(1) The Secretary
shall publish a notice on the availability of industry guidelines, de-
veloped by the Gas Piping Technology Committee, for replacing
cast iron pipelines. Not later than 2 years after the guidelines be-
come available, the Secretary shall conduct a survey of gas pipeline
operators with cast iron pipe in their systems to establish—

(A) the extent to which each operator has adopted a plan
for the safe management and replacement of cast iron;

(B) the elements of the plan, including the anticipated rate
of replacement; and

(C) the progress that has been made.

(2) Chapter 35 of title 44 does not apply to the conduct of the
survey.

(3) This subsection does not prevent the Secretary from devel-
oping Government guidelines or standards for cast iron gas pipe-
lines as the Secretary considers appropriate.

§60109. High-density population areas and environmentally
sensitive areas

(a) IDENTIFICATION REQUIREMENTS.—Not later than October
24, 1994, the Secretary of Transportation shall prescribe standards
that—

(1) establish criteria for identifying—

(A) by operators of gas pipeline facilities, each gas
pipeline facility (except a natural gas distribution line) lo-
cated in a high-density population area; and

(B) by operators of hazardous liquid pipeline facilities
and gathering lines—

(i) each hazardous liquid pipeline facility, whether
otherwise subject to this chapter, that crosses waters
where a substantial likelihood of commercial naviga-
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tion exists or that is located in an area described in
the criteria as a high-density population area; and

(i1) each hazardous liquid pipeline facility and
gathering line, whether otherwise subject to this chap-
ter, located in an area that the Secretary, in consulta-
tion with the Administrator of the Environmental Pro-
tection Agency, describes as unusually sensitive to en-
vironmental damage if there is a hazardous liquid
pipeline accident; and

(2) provide that the identification be carried out through
the inventory required under section 60102(e) of this title.

(b) AREAS TOo BE INCLUDED AS UNUSUALLY SENSITIVE.—When
describing areas that are unusually sensitive to environmental
damage if there is a hazardous liquid pipeline accident, the Sec-
retary shall consider areas where a pipeline rupture would likely
cause permanent or long-term environmental damage, including—

(1) locations near pipeline rights-of-way that are critical to
drinking water, including intake locations for community water
systems and critical sole source aquifer protection areas; and

(2) locations near pipeline rights-of-way that have been
identified as critical wetlands, riverine or estuarine systems,
national parks, wilderness areas, wildlife preservation areas or
refuges, wild and scenic rivers, or critical habitat areas for
threatened and endangered species.

(c) RISK ANALYSIS AND INTEGRITY MANAGEMENT PROGRAMS.—

(1) REQUIREMENT.—Each operator of a gas pipeline facility
shall conduct an analysis of the risks to each facility of the op-
erator located in an area identified pursuant to subsection
(a)(1) and defined in chapter 192 of title 49, Code of Federal
Regulations, including any subsequent modifications, and shall
adopt and implement a written integrity management program
for such facility to reduce the risks.

(2) REGULATIONS.—

(A) IN GENERAL.—Not later than 12 months after the
date of enactment of this subsection, the Secretary shall
issue regulations prescribing standards to direct an opera-
tor’s conduct of a risk analysis and adoption and imple-
mentation of an integrity management program under this
subsection. The regulations shall require an operator to
conduct a risk analysis and adopt an integrity manage-
ment program within a time period prescribed by the Sec-
retary, ending not later than 24 months after such date of
enactment. Not later than 18 months after such date of en-
actment, each operator of a gas pipeline facility shall begin
a baseline integrity assessment described in paragraph (3).

(B) AUTHORITY TO ISSUE REGULATIONS.—The Secretary
may satisfy the requirements of this paragraph through
the issuance of regulations under this paragraph or under
other authority of law.

(3) MINIMUM REQUIREMENTS OF INTEGRITY MANAGEMENT
PROGRAMS.—An integrity management program required under
paragraph (1) shall include, at a minimum, the following re-
quirements:

(A) A baseline integrity assessment of each of the op-
erator’s facilities in areas identified pursuant to subsection
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(a)(1) and defined in chapter 192 of title 49, Code of Fed-
eral Regulations, including any subsequent modifications,
by internal inspection device, pressure testing, direct as-
sessment, or an alternative method that the Secretary de-
termines would provide an equal or greater level of safety.
The operator shall complete such assessment not later
than 10 years after the date of enactment of this sub-
section. At least 50 percent of such facilities shall be as-
sessed not later than 5 years after such date of enactment.
The operator shall prioritize such facilities for assessment
based on all risk factors, including any previously discov-
ered defects or anomalies and any history of leaks, repairs,
or failures. The operator shall ensure that assessments of
facilities with the highest risks are given priority for com-
pletion and that such assessments will be completed not
later than 5 years after such date of enactment.

(B) Subject to paragraph (5), periodic reassessment of
the facility, at a minimum of once every 7 years, using
methods described in subparagraph (A).

(C) Clearly defined criteria for evaluating the results
of assessments conducted under subparagraphs (A) and (B)
and for taking actions based on such results.

(D) A method for conducting an analysis on a con-
tinuing basis that integrates all available information
about the integrity of the facility and the consequences of
releases from the facility.

(E) A description of actions to be taken by the operator
to promptly address any integrity issue raised by an eval-
uation conducted under subparagraph (C) or the analysis
conducted under subparagraph (D).

(F) A description of measures to prevent and mitigate
the consequences of releases from the facility.

(G) A method for monitoring cathodic protection sys-
tems throughout the pipeline system of the operator to the
extent not addressed by other regulations.

(H) If the Secretary raises a safety concern relating to
the facility, a description of the actions to be taken by the
operator to address the safety concern, including issues
raised with the Secretary by States and local authorities
under an agreement entered into under section 60106.

(4) TREATMENT OF BASELINE INTEGRITY ASSESSMENTS.—In
the case of a baseline integrity assessment conducted by an op-
erator in the period beginning on the date of enactment of this
subsection and ending on the date of issuance of regulations
under this subsection, the Secretary shall accept the assess-
ment as complete, and shall not require the operator to repeat
any portion of the assessment, if the Secretary determines that
the assessment was conducted in accordance with the require-
ments of this subsection.

(5) WAIVERS AND MODIFICATIONS.—In accordance with sec-
tion 60118(c), the Secretary may waive or modify any require-
ment for reassessment of a facility under paragraph (3)(B) for
reasons that may include the need to maintain local product
supply or the lack of internal inspection devices if the Sec-
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retary determines that such waiver is not inconsistent with
pipeline safety.

(6) STANDARDS.—The standards prescribed by the Sec-
§etary under paragraph (2) shall address each of the following

actors:

(A) The minimum requirements described in para-
graph (3).

(B) The type or frequency of inspections or testing of
pipeline facilities, in addition to the minimum require-
ments of paragraph (3)(B).

(C) The manner in which the inspections or testing are
conducted.

(D) The criteria used in analyzing results of the in-
spections or testing.

(E) The types of information sources that must be in-
tegrated in assessing the integrity of a pipeline facility as
well as the manner of integration.

(F) The nature and timing of actions selected to ad-
dress the integrity of a pipeline facility.

(G) Such other factors as the Secretary determines ap-
propriate to ensure that the integrity of a pipeline facility
is addressed and that appropriate mitigative measures are
adopted to protect areas identified under subsection (a)(1).

In prescribing those standards, the Secretary shall ensure that
all inspections required are conducted in a manner that mini-
mizes environmental and safety risks, and shall take into ac-
count the applicable level of protection established by national
consensus standards organizations.

(7) ADDITIONAL OPTIONAL STANDARDS.—The Secretary may
also prescribe standards requiring an operator of a pipeline fa-
cility to include in an integrity management program under
this subsection—

(A) changes to valves or the establishment or modifica-
tion of systems that monitor pressure and detect leaks
based on the operator’s risk analysis; and

(B) the use of emergency flow restricting devices.

(8) LACK OF REGULATIONS.—In the absence of regulations
addressing the elements of an integrity management program
described in this subsection, the operator of a pipeline facility
shall conduct a risk analysis and adopt and implement an in-
tegrity management program described in this subsection not
later than 24 months after the date of enactment of this sub-
section and shall complete the baseline integrity assessment
described in this subsection not later than 10 years after such
date of enactment. At least 50 percent of such facilities shall
be assessed not later than 5 years after such date of enact-
ment. The operator shall prioritize such facilities for assess-
ment based on all risk factors, including any previously discov-
ered defects or anomalies and any history of leaks, repairs, or
failures. The operator shall ensure that assessments of facili-
ties with the highest risks are given priority for completion
and that such assessments will be completed not later than 5
years after such date of enactment.

(9) REVIEW OF INTEGRITY MANAGEMENT PROGRAMS.—

(A) REVIEW OF PROGRAMS.—
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(1) IN GENERAL.—The Secretary shall review a risk
analysis and integrity management program under
paragraph (1) and record the results of that review for
use in the next review of an operator’s program.

(i1) CONTEXT OF REVIEW.—The Secretary may con-
duct a review under clause (i) as an element of the
Secretary’s inspection of an operator.

(iii) INADEQUATE PROGRAMS.—If the Secretary de-
termines that a risk analysis or integrity management
program does not comply with the requirements of
this subsection or regulations issued as described in
paragraph (2), or is inadequate for the safe operation
of a pipeline facility, the Secretary shall act under sec-
tion 60108(a)(2) to require the operator to revise the
risk analysis or integrity management program.

(B) AMENDMENTS TO PROGRAMS.—In order to facilitate
reviews under this paragraph, an operator of a pipeline fa-
cility shall notify the Secretary of any amendment made to
the operator’s integrity management program not later
than 30 days after the date of adoption of the amendment.
The Secretary shall review any such amendment in accord-
ance with this paragraph.

(C) TRANSMITTAL OF PROGRAMS TO STATE AUTHORI-
TIES.—The Secretary shall provide a copy of each risk
analysis and integrity management program reviewed by
the Secretary under this paragraph to any appropriate
State authority with which the Secretary has entered into
an agreement under section 60106.

(10) STATE REVIEW OF INTEGRITY MANAGEMENT PLANS.—A
State authority that enters into an agreement pursuant to sec-
tion 60106, permitting the State authority to review the risk
analysis and integrity management program pursuant to para-
graph (9), may provide the Secretary with a written assess-
ment of the risk analysis and integrity management program,
make recommendations, as appropriate, to address safety con-
cerns not adequately addressed by the operator’s risk analysis
or integrity management program, and submit documentation
explaining the State-proposed revisions. The Secretary shall
consider carefully the State’s proposals and work in consulta-
tion with the States and operators to address safety concerns.

(11) APPLICATION OF STANDARDS.—Section 60104(b) shall
not apply to this section.

(d) EVALUATION OF INTEGRITY MANAGEMENT REGULATIONS.—

Not later than 4 years after the date of enactment of this sub-
section, the Comptroller General shall complete an assessment and
evaluation of the effects on public safety and the environment of
the requirements for the implementation of integrity management
programs contained in the standards prescribed as described in
subsection (c)(2).

§60110. Excess flow valves

(a) APPLICATION.—This section applies only to—
(1) a natural gas distribution system installed after the ef-
fective date of regulations prescribed under this section; and
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(2) any other natural gas distribution system when repair
to the system requires replacing a part to accommodate install-
ing excess flow valves.

(b) INSTALLATION REQUIREMENTS AND CONSIDERATIONS.—Not
later than April 24, 1994, the Secretary of Transportation shall
prescribe standards on the circumstances, if any, under which an
operator of a natural gas distribution system must install excess
flow valves in the system. The Secretary shall consider—

(1) the system design pressure;

(2) the system operating pressure;

(3) the types of customers to which the distribution system
supplies gas, including hospitals, schools, and commercial en-
terprises;

(4) the technical feasibility and cost of installing, oper-
ating, and maintaining the valve;

(5) the public safety benefits of installing the valve;

(6) the location of customer meters; and

(7) other factors the Secretary considers relevant.

(c) NOTIFICATION OF AVAILABILITY.—(1) Not later than October
24,1994, the Secretary shall prescribe standards requiring an oper-
ator of a natural gas distribution system to notify in writing its
customers having lines in which excess flow valves are not required
by law but can be installed according to the standards prescribed
under subsection (e) of this section, of—

(A) the availability of excess flow valves for installation in
the system;

(B) safety benefits to be derived from installation; and

(C) costs associated with installation, maintenance, and re-
placement.

(2) The standards shall provide that, except when installation
is required under subsection (b) of this section, excess flow valves
shall be installed at the request of the customer if the customer
will pay all costs associated with installation.

(d) REPORT.—If the Secretary decides under subsection (b) of
this section that there are no circumstances under which an oper-
ator must install excess flow valves, the Secretary shall submit to
Congress a report on the reasons for the decision not later than 30
days after the decision is made.

(e) PERFORMANCE STANDARDS.—Not later than April 24, 1994,
the Secretary shall develop standards for the performance of excess
flow valves used to protect lines in a natural gas distribution sys-
tem. The Secretary may adopt industry accepted performance
standards in order to comply with the requirement under the pre-
ceding sentence. The standards shall be incorporated into regula-
tions the Secretary prescribes under this section. All excess flow
valves shall be installed according to the standards.

§60111. Financial responsibility for liquefied natural gas
facilities
(a) NOTICE.—When the Secretary of Transportation believes
that an operator of a liquefied natural gas facility does not have
adequate financial responsibility for the facility, the Secretary may
issue a notice to the operator about the inadequacy and the amount
of financial responsibility the Secretary considers adequate.
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(b) HEARINGS.—An operator receiving a notice under sub-
section (a) of this section may have a hearing on the record not
later than 30 days after receiving the notice. The operator may
show why the Secretary should not issue an order requiring the op-
erator to demonstrate and maintain financial responsibility in at
least the amount the Secretary considers adequate.

(c) ORDERS.—After an opportunity for a hearing on the record,
the Secretary may issue the order if the Secretary decides it is jus-
tified in the public interest.

§60112. Pipeline facilities hazardous to life and property

(a) GENERAL AUTHORITY.—After notice and an opportunity for
a hearing, the Secretary of Transportation may decide that a pipe-
line facility is hazardous if the Secretary decides that—

(1) operation of the facility is or would be hazardous to life,
property, or the environment; or

(2) the facility is or would be constructed or operated, or
a component of the facility is or would be constructed or oper-
ated, with equipment, material, or a technique that the Sec-
retary decides is hazardous to life, property, or the environ-
ment.

(b) CONSIDERATIONS.—In making a decision under subsection
(a) of this section, the Secretary shall consider, if relevant—

(1) the characteristics of the pipe and other equipment
used in the pipeline facility, including the age, manufacture,
physical properties, and method of manufacturing, con-
structing, or assembling the equipment;

(2) the nature of the material the pipeline facility trans-
ports, the corrosive and deteriorative qualities of the material,
the sequence in which the material are transported, and the
pressure required for transporting the material;

(3) the aspects of the area in which the pipeline facility is
located, including climatic and geologic conditions and soil
characteristics;

(4) the proximity of the area in which the hazardous liquid
pipeline facility is located to environmentally sensitive areas;

(5) the population density and population and growth pat-
terns of the area in which the pipeline facility is located;

(6) any recommendation of the National Transportation
Safety Board made under another law; and

(7) other factors the Secretary considers appropriate.

(c) OPPORTUNITY FOR STATE COMMENT.—The Secretary shall
provide, to any appropriate official of a State in which a pipeline
facility is located and about which a proceeding has begun under
this section, notice and an opportunity to comment on an agree-
ment the Secretary proposes to make to resolve the proceeding.
State comment shall incorporate comments of affected local offi-
cials.

(d) CORRECTIVE ACTION ORDERS.—

(1) IN GENERAL.—If the Secretary decides under subsection
(a) of this section that a pipeline facility is or would be haz-
ardous, the Secretary shall order the operator of the facility to
take necessary corrective action, including suspended or re-
stricted use of the facility, physical inspection, testing, repair,
replacement, or other appropriate action.
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(2) ACTIONS ATTRIBUTABLE TO AN EMPLOYEE.—If, in the
case of a corrective action order issued following an accident,
the Secretary determines that the actions of an employee car-
rying out an activity regulated under this chapter, including
duties under section 60102(a), may have contributed substan-
tially to the cause of the accident, the Secretary shall direct
the operator to relieve the employee from performing those ac-
tivities, reassign the employee, or place the employee on leave
until the earlier of the date on which—

(A) the Secretary, after notice and an opportunity for

a hearing, determines that the employee’s actions did not

contribute substantially to the cause of the accident; or

(B) the Secretary determines the employee has been

re-qualified or re-trained as provided for in section 60131

and can safely perform those activities.

(3) EFFECT OF COLLECTIVE BARGAINING AGREEMENTS.—An
action taken by an operator under paragraph (2) shall be in ac-
cordance with the terms and conditions of any applicable col-
lective bargaining agreement.

(e) WAIVER OF NOTICE AND HEARING IN EMERGENCY.—The Sec-
retary may waive the requirements for notice and an opportunity
for a hearing under this section and issue expeditiously an order
under this section if the Secretary decides failure to issue the order
expeditiously will result in likely serious harm to life, property, or
the environment. An order under this subsection shall provide an
opportunity for a hearing as soon as practicable after the order is
issued.

§60113. Customer-owned natural gas service lines

Not later than October 24, 1993, the Secretary of Transpor-
tation shall prescribe standards requiring an operator of a natural
gas distribution pipeline that does not maintain customer-owned
natural gas service lines up to building walls to advise its cus-
tomers of—

(1) the requirements for maintaining those lines;

(2) any resources known to the operator that could assist
customers in carrying out the maintenance;

(3) information the operator has on operating and main-
taining its lines that could assist customers; and

(4) the potential hazards of not maintaining the lines.

§60114. One-call notification systems

(a) MINIMUM REQUIREMENTS.—The Secretary of Transportation
shall prescribe regulations providing minimum requirements for es-
tablishing and operating a one-call notification system for a State
to adopt that will notify an operator of a pipeline facility of activity
in the vicinity of the facility that could threaten the safety of the
facility. The regulations shall include the following:

(1) a requirement that the system apply to all areas of the
State containing underground pipeline facilities.

(2) a requirement that a person, including a government
employee or contractor, intending to engage in an activity the
Secretary decides could cause physical damage to an under-
ground facility must contact the appropriate system to estab-
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lish if there are underground facilities present in the area of

the intended activity.

(3) a requirement that all operators of underground pipe-
line facilities participate in an appropriate one-call notification
system.

(4) qualifications for an operator of a facility, a private con-
tractor, or a State or local authority to operate a system.

(5) procedures for advertisement and notice of the avail-
ability of a system.

(6) a requirement about the information to be provided by
a person contacting the system under clause (2) of this sub-
section.

(7) a requirement for the response of the operator of the
system and of the facility after they are contacted by an indi-
vidual under this subsection.

(8) a requirement that each State decide whether the sys-
tem will be toll free.

(9) a requirement for sanctions substantially the same as
provided under sections 60120 and 60122 of this title.

(b) MARKING FACILITIES.—On notification by an operator of a
damage prevention program or by a person planning to carry out
demolition, excavation, tunneling, or construction in the vicinity of
a pipeline facility, the operator of the facility shall mark accurately,
in a reasonable and timely way, the location of the pipeline facili-
ties in the vicinity of the demolition, excavation, tunneling, or con-
struction.

(¢) RELATIONSHIP TO OTHER LAWS.—This section and regula-
tions prescribed under this section do not affect the liability estab-
lished under a law of the United States or a State for damage
caused by an activity described in subsection (a)(2) of this section.

§60115. Technical safety standards committees

(a) ORGANIZATION.—The Technical Pipeline Safety Standards
Committee and the Technical Hazardous Liquid Pipeline Safety
Standards Committee are committees in the Department of Trans-
portation. The committees referred to in the preceding sentence
shall serve as peer review committees for carrying out this chapter.
Peer reviews conducted by the committees shall be treated for pur-
poses of all Federal laws relating to risk assessment and peer re-
view (including laws that take effect after the date of the enact-
ment of the Accountable Pipeline Safety and Partnership Act of
1996) as meeting any peer review requirements of such laws.

(b) COMPOSITION AND APPOINTMENT.—(1) The Technical Pipe-
line Safety Standards Committee is composed of 15 members ap-
pointed by the Secretary of Transportation after consulting with
public and private agencies concerned with the technical aspect of
transporting gas or operating a gas pipeline facility. Each member
must be experienced in the safety regulation of transporting gas
and of gas pipeline facilities or technically qualified, by training,
experience, or knowledge in at least one field of engineering appli-
cable to transporting gas or operating a gas pipeline facility, to
evalluate gas pipeline safety standards or risk management prin-
ciples.

(2) The Technical Hazardous Liquid Pipeline Safety Standards
Committee is composed of 15 members appointed by the Secretary
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after consulting with public and private agencies concerned with
the technical aspect of transporting hazardous liquid or operating
a hazardous liquid pipeline facility. Each member must be experi-
enced in the safety regulation of transporting hazardous liquid and
of hazardous liquid pipeline facilities or technically qualified, by
training, experience, or knowledge in at least one field of engineer-
ing applicable to transporting hazardous liquid or operating a haz-
ardous liquid pipeline facility, to evaluate hazardous liquid pipeline
safety standards or risk management principles.

(3) The members of each committee are appointed as follows:

(A) 5 individuals selected from departments, agencies, and
instrumentalities of the United States Government and of the
States.

(B) 5 individuals selected from the natural gas or haz-
ardous liquid industry, as appropriate, after consulting with in-
dustry representatives.

(C) 5 individuals selected from the general public.

(4)(A) Two of the individuals selected for each committee under
paragraph (3)(A) of this subsection must be State commissioners.
The Secretary shall consult with the national organization of State
commissions before selecting those 2 individuals.

(B) At least 3 of the individuals selected for each committee
under paragraph (3)(B) of this subsection must be currently in the
active operation of natural gas pipelines or hazardous liquid pipe-
line facilities, as appropriate. At least 1 of the individuals selected
for each committee under paragraph (3)(B) shall have education,
background, or experience in risk assessment and cost-benefit anal-
ysis. The Secretary shall consult with the national organizations
representing the owners and operators of pipeline facilities before
selecting individuals under paragraph (3)(B).

(C) Two of the individuals selected for each committee under
paragraph (3)(C) of this subsection must have education, back-
ground, or experience in environmental protection or public safety.
At least 1 of the individuals selected for each committee under
paragraph (3)(C) shall have education, background, or experience
in risk assessment and cost-benefit analysis. At least one indi-
vidual selected for each committee under paragraph (3)(C) may not
have a financial interest in the pipeline, petroleum, or natural gas
industries.

(D) None of the individuals selected for a committee under
paragraph (3)(C) may have a significant financial interest in the
pipeline, petroleum, or gas industry.

(c) COMMITTEE REPORTS ON PROPOSED STANDARDS.—(1) The
Secretary shall give to—

(A) the Technical Pipeline Safety Standards Committee
each standard proposed under this chapter for transporting gas
and for gas pipeline facilities including the risk assessment in-
formation and other analyses supporting each proposed stand-
ard; and

(B) the Technical Hazardous Liquid Pipeline Safety Stand-
ards Committee each standard proposed under this chapter for
transporting hazardous liquid and for hazardous liquid pipe-
line facilities including the risk assessment information and
other analyses supporting each proposed standard.



183 SUBTITLE VIII OF TITLE 49, U.S.C. Sec. 60116

(2) Not later than 90 days after receiving the proposed stand-
ard and supporting analyses, the appropriate committee shall pre-
pare and submit to the Secretary a report on the technical feasi-
bility, reasonableness, cost-effectiveness, and practicability of the
proposed standard and include in the report recommended actions.
The Secretary shall publish each report, including any rec-
ommended actions and minority views. The report if timely made
is part of the proceeding for prescribing the standard. The Sec-
retary is not bound by the conclusions of the committee. However,
if the Secretary rejects the conclusions of the committee, the Sec-
retary shall publish the reasons.

(3) The Secretary may prescribe a standard after the end of the
90-day period.

(d) PROPOSED COMMITTEE STANDARDS AND PoLicY DEVELOP-
MENT RECOMMENDATIONS.—(1) The Technical Pipeline Safety
Standards Committee may propose to the Secretary a safety stand-
ard for transporting gas and for gas pipeline facilities. The Tech-
nical Hazardous Liquid Pipeline Safety Standards Committee may
propose to the Secretary a safety standard for transporting haz-
ardous liquid and for hazardous liquid pipeline facilities.

(2) If requested by the Secretary, a committee shall make pol-
icy development recommendations to the Secretary.

(e) MEETINGS.—Each committee shall meet with the Secretary
at least up to 4 times annually. Each committee proceeding shall
be recorded. The record of the proceeding shall be available to the
public.

(f) EXPENSES.—A member of a committee under this section is
entitled to expenses under section 5703 of title 5. A payment under
this subsection does not make a member an officer or employee of
the Government. This subsection does not apply to members regu-
larly employed by the Government.

§60116. Public education programs

(a) IN GENERAL.—Each owner or operator of a gas or haz-
ardous liquid pipeline facility shall carry out a continuing program
to educate the public on the use of a one-call notification system
prior to excavation and other damage prevention activities, the pos-
sible hazards associated with unintended releases from the pipeline
facility, the physical indications that such a release may have oc-
curred, what steps should be taken for public safety in the event
of a pipeline release, and how to report such an event.

(b) MODIFICATION OF EXISTING PROGRAMS.—Not later than 12
months after the date of enactment of the Pipeline Safety Improve-
ment Act of 2002, each owner or operator of a gas or hazardous lig-
uid pipeline facility shall review its existing public education pro-
gram for effectiveness and modify the program as necessary. The
completed program shall include activities to advise affected mu-
nicipalities, school districts, businesses, and residents of pipeline
facility locations. The completed program shall be submitted to the
Secretary or, in the case of an intrastate pipeline facility operator,
the appropriate State agency, and shall be periodically reviewed by
the Secretary or, in the case of an intrastate pipeline facility oper-
ator, the appropriate State agency.
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(c) STANDARDS.—The Secretary may issue standards pre-
scribing the elements of an effective public education program. The
Secretary may also develop material for use in the program.

§60117. Administrative

(a) GENERAL AUTHORITY.—To carry out this chapter, the Sec-
retary of Transportation may conduct investigations, make reports,
issue subpenas, conduct hearings, require the production of records,
take depositions, and conduct research, testing, development, dem-
onstration, and training activities and promotional activities relat-
ing to prevention of damage to pipeline facilities. The Secretary
may not charge a tuition-type fee for training State or local govern-
ment personnel in the enforcement of regulations prescribed under
this chapter.

(b) RECORDS, REPORTS, AND INFORMATION.—To enable the Sec-
retary to decide whether a person owning or operating a pipeline
facility is complying with this chapter and standards prescribed or
orders issued under this chapter, the person shall—

(1) maintain records, make reports, and provide informa-
tion the Secretary requires; and
(2) make the records, reports, and information available
when the Secretary requests.
The Secretary may require owners and operators of gathering lines
to provide the Secretary information pertinent to the Secretary’s
ability to make a determination as to whether and to what extent
to regulate gathering lines. !

(c) ENTRY AND INSPECTION.—An officer, employee, or agent of
the Department of Transportation designated by the Secretary, on
display of proper credentials to the individual in charge, may enter
premises to inspect the records and property of a person at a rea-
sonable time and in a reasonable way to decide whether a person
is complying with this chapter and standards prescribed or orders
issued under this chapter.

(d) CONFIDENTIALITY OF INFORMATION.—Information related to
a confidential matter referred to in section 1905 of title 18 that is
obtained by the Secretary or an officer, employee, or agent in car-
rying out this section may be disclosed only to another officer or
employee concerned with carrying out this chapter or in a pro-
ceeding under this chapter.

(e) USE OF ACCIDENT REPORTS.—(1) Each accident report made
by an officer, employee, or agent of the Department may be used
in a judicial proceeding resulting from the accident. The officer,
employee, or agent may be required to testify in the proceeding
about the facts developed in investigating the accident. The report
shall be made available to the public in a way that does not iden-
tify an individual.

(2) Each report related to research and demonstration projects
and related activities is public information.

(f) TESTING FACILITIES INVOLVED IN ACCIDENTS.—The Sec-
retary may require testing of a part of a pipeline facility subject to
this chapter that has been involved in or affected by an accident
only after—

1The amendment made by section 12(1) of the Accountable Pipeline Safety and Partnership
Act of 1996 (P.L. 104-304; 110 Stat. 3802) to subsection (b) was not clear as to the indentation,
but was executed so that the margin for this sentence is flush full measure.
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(1) notifying the appropriate State official in the State in
which the facility is located; and

(2) attempting to negotiate a mutually acceptable plan for
testing with the owner of the facility and, when the Secretary
consi((ilers appropriate, the National Transportation Safety
Board.

(g) PROVIDING SAFETY INFORMATION.—On request, the Sec-
retary shall provide the Federal Energy Regulatory Commission or
appropriate State authority with information the Secretary has on
the safety of material, operations, devices, or processes related to
pipeline transportation or operating a pipeline facility.

(h) CoOOPERATION.—The Secretary may—

(1) advise, assist, and cooperate with other departments,
agencies, and instrumentalities of the United States Govern-
ment, the States, and public and private agencies and persons
in planning and developing safety standards and ways to in-
spect and test to decide whether those standards have been
complied with;

(2) consult with and make recommendations to other de-
partments, agencies, and instrumentalities of the Government,
State and local governments, and public and private agencies
and persons to develop and encourage activities, including the
enactment of legislation, that will assist in carrying out this
ch?ipter and improve State and local pipeline safety programs;
an

(3) participate in a proceeding involving safety require-
ments related to a liquefied natural gas facility before the
Commission or a State authority.

(i) PROMOTING COORDINATION.—(1) After consulting with ap-
propriate State officials, the Secretary shall establish procedures to
promote more effective coordination between departments, agen-
cies, and instrumentalities of the Government and State authori-
ties with regulatory authority over pipeline facilities about re-
sponses to a pipeline accident.

(2) In consultation with the Occupational Safety and Health
Administration, the Secretary shall establish procedures to notify
the Administration of any pipeline accident in which an excavator
that has caused damage to a pipeline may have violated a regula-
tion of the Administration.

(j) WITHHOLDING INFORMATION FROM CONGRESS.—This section
does not authorize information to be withheld from a committee of
Congress authorized to have the information.

(k) AUTHORITY FOR COOPERATIVE AGREEMENTS.—To carry out
this chapter, the Secretary may enter into grants, cooperative
agreements, and other transactions with any person, agency, or in-
strumentality of the United States, any unit of State or local gov-
ernment, any educational institution, or any other entity to further
the objectives of this chapter. The objectives of this chapter include
the development, improvement, and promotion of one-call damage
prevention programs, research, risk assessment, and mapping.

(1) SAFETY ORDERS.—If the Secretary decides that a pipeline fa-
cility has a potential safety-related condition, the Secretary may
order the operator of the facility to take necessary corrective action,
including physical inspection, testing, repair, replacement, or other
appropriate action to remedy the safety-related condition.
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§60118. Compliance and waivers

(a) GENERAL REQUIREMENTS.—A person owning or operating a
pipeline facility shall—

(1) comply with applicable safety standards prescribed
under this chapter, except as provided in this section or in sec-
tion 60126;

(2) prepare and carry out a plan for inspection and mainte-
nance required under section 60108(a) and (b) of this title;

(3) allow access to or copying of records, make reports and
provide information, and allow entry or inspection required
under section 60117(a)—(d) of this title; and

(4) conduct a risk analysis, and adopt and implement an
integrity management program, for pipeline facilities as re-
quired under section 60109(c).

(b) CoMPLIANCE ORDERS.—The Secretary of Transportation
may issue orders directing compliance with this chapter, an order
under section 60126, or a regulation prescribed under this chapter.
An order shall state clearly the action a person must take to com-
ply.

(c) WAIVERS BY SECRETARY.—On application of a person own-
ing or operating a pipeline facility, the Secretary by order may
waive compliance with any part of an applicable standard pre-
scribed under this chapter on terms the Secretary considers appro-
priate, if the waiver is not inconsistent with pipeline safety. The
Secretary shall state the reasons for granting a waiver under this
subsection. The Secretary may act on a waiver only after notice
and an opportunity for a hearing.

(d) WAIVERS BY STATE AUTHORITIES.—If a certification under
section 60105 of this title or an agreement under section 60106 of
this title is in effect, the State authority may waive compliance
with a safety standard to which the certification or agreement ap-
plies in the same way and to the same extent the Secretary may
waive compliance under subsection (c) of this section. However, the
authority must give the Secretary written notice of the waiver at
least 60 days before its effective date. If the Secretary makes a
written objection before the effective date of the waiver, the waiver
is stayed. After notifying the authority of the objection, the Sec-
retary shall provide a prompt opportunity for a hearing. The Sec-
retary shall make the final decision on granting the waiver.

(e) OPERATOR ASSISTANCE IN INVESTIGATIONS.—If the Secretary
or the National Transportation Safety Board investigate an acci-
dent involving a pipeline facility, the operator of the facility shall
make available to the Secretary or the Board all records and infor-
mation that in any way pertain to the accident (including integrity
management plans and test results), and shall afford all reasonable
assistance in the investigation of the accident.

(f) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in this
section may be construed to infringe upon the constitutional rights
of an operator or its employees.

§60119. Judicial review

(a) REVIEW OF REGULATIONS AND WAIVER ORDERS.—(1) Except
as provided in subsection (b) of this section, a person adversely af-
fected by a regulation prescribed under this chapter or an order



1817 SUBTITLE VIII OF TITLE 49, U.S.C. Sec. 60120

issued about an application for a waiver under section 60118(c) or
(d) of this title may apply for review of the regulation or order by
filing a petition for review in the United States Court of Appeals
for the District of Columbia Circuit or in the court of appeals of the
United States for the circuit in which the person resides or has its
principal place of business. The petition must be filed not later
than 89 days after the regulation is prescribed or order is issued.
The clerk of the court immediately shall send a copy of the petition
to the Secretary of Transportation.

(2) A judgment of a court under paragraph (1) of this sub-
section may be reviewed only by the Supreme Court under section
1254 of title 28. A remedy under paragraph (1) is in addition to any
other remedies provided by law.

(b) REVIEW OF FINANCIAL RESPONSIBILITY ORDERS.—(1) A per-
son adversely affected by an order issued under section 60111 of
this title may apply for review of the order by filing a petition for
review in the appropriate court of appeals of the United States.
The petition must be filed not later than 60 days after the order
is issued. Findings of fact the Secretary makes are conclusive if
supported by substantial evidence.

(2) A judgment of a court under paragraph (1) of this sub-
section may be reviewed only by the Supreme Court under section
1254(1) of title 28.

§60120. Enforcement

(a) CIviL ACTIONS.—

(1) CIvIL ACTIONS TO ENFORCE THIS CHAPTER.—At the re-
quest of the Secretary of Transportation, the Attorney General
may bring a civil action in an appropriate district court of the
United States to enforce this chapter, including section 60112,
or a regulation prescribed or order issued under this chapter.
The court may award appropriate relief, including a temporary
or permanent injunction, punitive damages, and assessment of
civil penalties, considering the same factors as prescribed for
the Secretary in an administrative case under section 60122.

(2) CIVIL ACTIONS TO REQUIRE COMPLIANCE WITH SUB-
POENAS OR ALLOW FOR INSPECTIONS.—At the request of the
Secretary, the Attorney General may bring a civil action in a
district court of the United States to require a person to com-
ply immediately with a subpena or to allow an officer, em-
ployee, or agent authorized by the Secretary to enter the prem-
ises, and inspect the records and property, of the person to de-
cide whether the person is complying with this chapter. The
action may be brought in the judicial district in which the de-
fendant resides, is found, or does business. The court may pun-
ish a failure to obey the order as a contempt of court.

(b) JurRY TRIAL DEMAND.—In a trial for criminal contempt for
violating an injunction issued under this section, the violation of
which is also a violation of this chapter, the defendant may de-
mand a jury trial. The defendant shall be tried as provided in rule
42(b) of the Federal Rules of Criminal Procedure (18 App. U.S.C.).

(c) EFFECT ON TORT LIABILITY.—This chapter does not affect
the tort liability of any person.
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§60121. Actions by private persons

(a) GENERAL AUTHORITY.—(1) A person may bring a civil action
in an appropriate district court of the United States for an injunc-
tion against another person (including the United States Govern-
ment and other governmental authorities to the extent permitted
under the 11th amendment to the Constitution) for a violation of
this chapter or a regulation prescribed or order issued under this
chapter. However, the person—

(A) may bring the action only after 60 days after the per-
son has given notice of the violation to the Secretary of Trans-
portation or to the appropriate State authority (when the viola-
tion is alleged to have occurred in a State certified under sec-
tion 60105 of this title) and to the person alleged to have com-
mitted the violation;

(B) may not bring the action if the Secretary or authority
has begun and diligently is pursuing an administrative pro-
ceeding for the violation; and

(C) may not bring the action if the Attorney General of the
United States, or the chief law enforcement officer of a State,
has begun and diligently is pursuing a judicial proceeding for
the violation.

(2) The Secretary shall prescribe the way in which notice is
given under this subsection.

(3) The Secretary, with the approval of the Attorney General,
or the Attorney General may intervene in an action under para-
graph (1) of this subsection.

(b) CosTs AND FEES.—The court may award costs, reasonable
expert witness fees, and a reasonable attorney’s fee to a prevailing
plaintiff in a civil action under this section. The court may award
costs to a prevailing defendant when the action is unreasonable,
frivolous, or meritless. In this subsection, a reasonable attorney’s
fee is a fee—

(1) based on the actual time spent and the reasonable ex-
penses of the attorney for legal services provided to a person
under this section; and

(2) computed at the rate prevailing for providing similar
services for actions brought in the court awarding the fee.

(c) STATE VIOLATIONS AS VIOLATIONS OF THIS CHAPTER.—In
this section, a violation of a safety standard or practice of a State
is deemed to be a violation of this chapter or a regulation pre-
scribed or order issued under this chapter only to the extent the
standard or practice is not more stringent than a comparable min-
imum safety standard prescribed under this chapter.

(d) ADDITIONAL REMEDIES.—A remedy under this section is in
addition to any other remedies provided by law. This section does
not restrict a right to relief that a person or a class of persons may
have under another law or at common law.

§60122. Civil penalties

(a) GENERAL PENALTIES.—(1) A person that the Secretary of
Transportation decides, after written notice and an opportunity for
a hearing, has violated section 60114(b) or 60118(a) of this title or
a regulation prescribed or order issued under this chapter is liable
to the United States Government for a civil penalty of not more
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than $100,000 for each violation. A separate violation occurs for
each day the violation continues. The maximum civil penalty under
this paragraph for a related series of violations is $1,000,000.

(2) A person violating a standard or order under section 60103
or 60111 of this title is liable to the Government for a civil penalty
of not more than $50,000 for each violation. A penalty under this
paragraph may be imposed in addition to penalties imposed under
paragraph (1) of this subsection.

(3) A person violating section 60129, or an order issued there-
under, is liable to the Government for a civil penalty of not more
than $1,000 for each violation. The penalties provided by para-
graph (1) do not apply to a violation of section 60129 or an order
issued thereunder.

(b) PENALTY CONSIDERATIONS.—In determining the amount of
a civil penalty under this section—

(1) the Secretary shall consider—

(A) the nature, circumstances, and gravity of the viola-
tion, including adverse impact on the environment,;

(B) with respect to the violator, the degree of culpa-
bility, any history of prior violations, the ability to pay,
and any effect on ability to continue doing business; and

(C) good faith in attempting to comply; and
(2) the Secretary may consider—

(A) the economic benefit gained from the violation
Wi‘fihout any reduction because of subsequent damages;
an

(B) other matters that justice requires.

(¢) COLLECTION AND COMPROMISE.—(1) The Secretary may re-
quest the Attorney General to bring a civil action in an appropriate
district court of the United States to collect a civil penalty imposed
under this section.

(2) The Secretary may compromise the amount of a civil pen-
alt}i imposed under this section before referral to the Attorney Gen-
eral.

(d) SETOFF.—The Government may deduct the amount of a
civil penalty imposed or compromised under this section from
amounts it owes the person liable for the penalty.

(e) DEPOSIT IN TREASURY.—Amounts collected under this sec-
tion shall be deposited in the Treasury as miscellaneous receipts.

(f) PROHIBITION ON MULTIPLE PENALTIES FOR SAME ACT.—Sep-
arate penalties for violating a regulation prescribed under this
chapter and for violating an order under section 60112 or 60118(b)
of this title may not be imposed under this chapter if both viola-
tions are based on the same act.

§60123. Criminal penalties

(a) GENERAL PENALTY.—A person knowingly and willfully vio-
lating section 60114(b), 60118(a), or 60128 of this title or a regula-
tion prescribed or order issued under this chapter shall be fined
under title 18, imprisoned for not more than 5 years, or both.

(b) PENALTY FOR DAMAGING OR DESTROYING FACILITY.—A per-
son knowingly and willfully damaging or destroying an interstate
gas pipeline facility, an interstate hazardous liquid pipeline facility,
or either an intrastate gas pipeline facility or intrastate hazardous
liquid pipeline facility that is used in interstate or foreign com-
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merce or in any activity affecting interstate or foreign commerce,
or attempting or conspiring to do such an act, shall be fined under
title 18, imprisoned for not more than 20 years, or both, and, if
death results to any person, shall be imprisoned for any term of
years or for life.

(¢) PENALTY FOR DAMAGING OR DESTROYING SIGN.—A person
knowingly and willfully defacing, damaging, removing, or destroy-
ing a pipeline sign or right-of-way marker required by a law or reg-
ulation of the United States shall be fined under title 18, impris-
oned for not more than one year, or both.

(d) PENALTY FOR NOT USING ONE-CALL NOTIFICATION SYSTEM
OR NOT HEEDING LOCATION INFORMATION OR MARKINGS.—A person
shall be fined under title 18, imprisoned for not more than 5 years,
or both, if the person—

(1) knowingly and willfully engages in an excavation
activity—

(A) without first using an available one-call notifica-
tion system to establish the location of underground facili-
ties in the excavation area; or

(B) without paying attention to appropriate location
information or markings the operator of a pipeline facility
establishes; and
(2) subsequently damages—

(A) a pipeline facility that results in death, serious
bodily harm, or actual damage to property of more than
$50,000;

(B) a pipeline facility, and knows or has reason to
know of the damage, but does not report the damage
promptly to the operator of the pipeline facility and to
other appropriate authorities; or

(C) a hazardous liquid pipeline facility that results in
the release of more than 50 barrels of product.

§60124. Biennial reports

(a) SUBMISSION AND CONTENTS.—Not later than August 15,
1997, and every 2 years thereafter, the Secretary of Transportation
shall submit to Congress a report on carrying out this chapter for
the 2 immediately preceding calendar years for gas and a report on
carrying out this chapter for such period for hazardous liquid. Each
report shall include the following information about the prior year
for gas or hazardous liquid, as appropriate:

(1) a thorough compilation of the leak repairs, accidents,
and casualties and a statement of cause when investigated and
established by the National Transportation Safety Board.

(2) a list of applicable pipeline safety standards prescribed
under this chapter including identification of standards pre-
scribed during the year.

(3) a summary of the reasons for each waiver granted
under section 60118(c) and (d) of this title.

(4) an evaluation of the degree of compliance with applica-
ble safety standards, including a list of enforcement actions
and compromises of alleged violations by location and company
name.

(5) a summary of outstanding problems in carrying out
this chapter, in order of priority.
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(6) an analysis and evaluation of—

(A) research activities, including their policy implica-
tions, completed as a result of the United States Govern-
ment and private sponsorship; and

(B) technological progress in safety achieved.

(7) a list, with a brief statement of the issues, of completed
or pending judicial actions under this chapter.

(8) the extent to which technical information was distrib-
uted to the scientific community and consumer-oriented infor-
mation was made available to the public.

(9) a compilation of certifications filed under section 60105
of this title that were—

(A) in effect; or

(B) rejected in any part by the Secretary and a sum-
mary of the reasons for each rejection.

(10) a compilation of agreements made under section
60106 of this title that were—

(A) in effect; or

(B) ended in any part by the Secretary and a summary
of the reasons for ending each agreement.

(11) a description of the number and qualifications of State
pipeline safety inspectors in each State for which a certification
under section 60105 of this title or an agreement under section
60106 of this title is in effect and the number and qualifica-
tions of inspectors the Secretary recommends for that State.

(12) recommendations for legislation the Secretary con-
siders necessary—

(A) to promote cooperation among the States in
improving—

(1) gas pipeline safety; or
(i1) hazardous liquid pipeline safety programs; and

(B) to strengthen the national gas pipeline safety pro-
gram.

(b) SuBMISSION OF ONE REPORT.—The Secretary may submit
one report to carry out subsection (a) of this section.

§60125. Authorization of appropriations

(a) Gas AND HazarDpous LiQUID.—To carry out this chapter
(except for section 60107) related to gas and hazardous liquid, the
following amounts are authorized to be appropriated to the Depart-
ment of Transportation:

(1) $45,800,000 for fiscal year 2003, of which $31,900,000
is to be derived from user fees for fiscal year 2003 collected
under section 60301 of this title.

(2) $46,800,000 for fiscal year 2004, of which $35,700,000
is to be derived from user fees for fiscal year 2004 collected
under section 60301 of this title.

(3) $47,100,000 for fiscal year 2005, of which $41,100,000
is to be derived from user fees for fiscal year 2005 collected
under section 60301 of this title.

(4) $50,000,000 for fiscal year 2006, of which $45,000,000
is to be derived from user fees for fiscal year 2006 collected
under section 60301 of this title.
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(b) STATE GRANTS.—(1) Not more than the following amounts
may be appropriated to the Secretary to carry out section 60107 of
this title:

(A) $19,800,000 for fiscal year 2003, of which $14,800,000
is to be derived from user fees for fiscal year 2003 collected
under section 60301 of this title.

(B) $21,700,000 for fiscal year 2004, of which $16,700,000
is to be derived from user fees for fiscal year 2004 collected
under section 60301 of this title.

(C) $24,600,000 for fiscal year 2005, of which $19,600,000
is to be derived from user fees for fiscal year 2005 collected
under section 60301 of this title.

(D) $26,500,000 for fiscal year 2006, of which $21,500,000
is to be derived from user fees for fiscal year 2006 collected
under section 60301 of this title.

(2) At least 5 percent of amounts appropriated to carry out
United States Government grants-in-aid programs for a fiscal year
are available only to carry out section 60107 of this title related to
hazardous liquid.

(3) Not more than 20 percent of a pipeline safety program
grant under section 60107 of this title may be allocated to indirect
expenses.

(¢) O1L SpiLL LIABILITY TRUST FUND.—Of the amounts avail-
able in the Oil Spill Liability Trust Fund, $8,000,000 shall be
transferred to the Secretary of Transportation, as provided in ap-
propriation Acts, to carry out programs authorized in this chapter
for each of fiscal years 2003 through 2006.

(d) EMERGENCY RESPONSE GRANTS.—

(1) IN GENERAL.—The Secretary may establish a program
for making grants to State, county, and local governments in
high consequence areas, as defined by the Secretary, for emer-
gency response management, training, and technical assist-
ance.

(2) AUTHORIZATION OF APPROPRIATIONS.—There is author-
ized to be appropriated $6,000,000 for each of fiscal years 2003
through 2006 to carry out this subsection.

(e) CREDITING APPROPRIATIONS FOR EXPENDITURES FOR TRAIN-
ING.—The Secretary may credit to an appropriation authorized
under subsection (a) amounts received from sources other than the
Government for reimbursement for expenses incurred by the Sec-
retary in providing training.

§60126. Risk management

(a) RISK MANAGEMENT PROGRAM DEMONSTRATION PROJECTS.—
(1) IN GENERAL.—The Secretary shall establish risk man-
agement demonstration projects—

(A) to demonstrate, through the voluntary participa-
tion by owners and operators of gas pipeline facilities and
hazardous liquid pipeline facilities, the application of risk
management; and

(B) to evaluate the safety and cost-effectiveness of the
program.

(2) EXEMPTIONS.—In carrying out a demonstration project
under this subsection, the Secretary, by order—
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(A) may exempt an owner or operator of the pipeline
facility covered under the project (referred to in this sub-
section as a “covered pipeline facility”), from the applica-
bility of all or a portion of the requirements under this
chapter that would otherwise apply to the covered pipeline
facility; and

(B) shall exempt, for the period of the project, an
owner or operator of the covered pipeline facility, from the
applicability of any new standard that the Secretary pro-
mulgates under this chapter during the period of that par-
ticipation, with respect to the covered facility.

(b) REQUIREMENTS.—In carrying out a demonstration project
under this section, the Secretary shall—

(1) invite owners and operators of pipeline facilities to sub-
mit risk management plans for timely approval by the Sec-
retary;

(2) require, as a condition of approval, that a risk manage-
ment plan submitted under this subsection contain measures
that are designed to achieve an equivalent or greater overall
level of safety than would otherwise be achieved through com-
pliance with the standards contained in this chapter or pro-
mulgated by the Secretary under this chapter;

(3) provide for—

(A) collaborative government and industry training;

(B) methods to measure the safety performance of risk
management plans;

(C) the development and application of new tech-
nologies;

(D) the promotion of community awareness concerning
how the overall level of safety will be maintained or en-
hanced by the demonstration project;

(E) the development of models that categorize the
risks inherent to each covered pipeline facility, taking into
consideration the location, volume, pressure, and material
transported or stored by that pipeline facility;

(F) the application of risk assessment and risk man-
agement methodologies that are suitable to the inherent
risks that are determined to exist through the use of mod-
els developed under subparagraph (E);

(G) the development of project elements that are nec-
essary to ensure that—

(i) the owners and operators that participate in
the demonstration project demonstrate that they are
effectively managing the risks referred to in subpara-
graph (E); and

(ii) the risk management plans carried out under
the demonstration project under this subsection can be
audited,;

(H) a process whereby an owner or operator of a pipe-
line facility is able to terminate a risk management plan
or, with the approval of the Secretary, to amend, modify,
or otherwise adjust a risk management plan referred to in
paragraph (1) that has been approved by the Secretary
pursuant to that paragraph to respond to—

(i) changed circumstances; or
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(i) a determination by the Secretary that the
owner or operator is not achieving an overall level of
safety that is at least equivalent to the level that
would otherwise be achieved through compliance with
the standards contained in this chapter or promul-
gated by the Secretary under this chapter;

(I) such other elements as the Secretary, with the
agreement of the owners and operators that participate in
the demonstration project under this section, determines to
further the purposes of this section; and

(J) an opportunity for public comment in the approval
process; and
(4) in selecting participants for the demonstration project,

take into consideration the past safety and regulatory perform-

ance of each applicant who submits a risk management plan

pursuant to paragraph (1).

(c) EMERGENCIES AND REVOCATIONS.—Nothing in this section
diminishes or modifies the Secretary’s authority under this title to
act in case of an emergency. The Secretary may revoke any exemp-
tion granted under this section for substantial noncompliance with
the terms and conditions of an approved risk management plan.

(d) PARTICIPATION BY STATE AUTHORITY.—In carrying out this
section, the Secretary may provide for consultation by a State that
has in effect a certification under section 60105. To the extent that
a demonstration project comprises an intrastate natural gas pipe-
line or an intrastate hazardous liquid pipeline facility, the Sec-
retary may make an agreement with the State agency to carry out
the duties of the Secretary for approval and administration of the
project.

(e) REPORT.—Not later than March 31, 2000, the Secretary
shall transmit to the Congress a report on the results of the dem-
onstration projects carried out under this section that includes—

(1) an evaluation of each such demonstration project, in-
cluding an evaluation of the performance of each participant in
that project with respect to safety and environmental protec-
tion; and

(2) recommendations concerning whether the applications
of risk management demonstrated under the demonstration
project should be incorporated into the Federal pipeline safety
program under this chapter on a permanent basis.

§60127. Population encroachment and rights-of-way

(a) STUuDY.—The Secretary of Transportation, in conjunction
with the Federal Energy Regulatory Commission and in consulta-
tion with appropriate Federal agencies and State and local govern-
ments, shall undertake a study of land use practices, zoning ordi-
nances, and preservation of environmental resources with regard to
pipeline rights-of-way and their maintenance.

(b) PURPOSE OF STUDY.—The purpose of the study shall be to
gather information on land use practices, zoning ordinances, and
preservation of environmental resources—

(1) to determine effective practices to limit encroachment
on existing pipeline rights-of-way;
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(2) to address and prevent the hazards and risks to the
public, pipeline workers, and the environment associated with
encroachment on pipeline rights-of-way;

(3) to raise the awareness of the risks and hazards of en-
croachment on pipeline rights-of-way; and

(4) to address how to best preserve environmental re-
sources in conjunction with maintaining pipeline rights-of-way,
recognizing pipeline operators’ regulatory obligations to main-
tain rights-of-way and to protect public safety.

(c) CONSIDERATIONS.—In conducting the study, the Secretary
shall consider, at a minimum, the following:

(1) The legal authority of Federal agencies and State and
local governments in controlling land use and the limitations
on such authority.

(2) The current practices of Federal agencies and State and
local governments in addressing land use issues involving a
pipeline easement.

(3) The most effective way to encourage Federal agencies
and State and local governments to monitor and reduce en-
croachment upon pipeline rights-of-way.

(d) REPORT.—

(1) IN GENERAL.—Not later than 1 year after the date of
enactment of this subsection, the Secretary shall publish a re-
port identifying practices, laws, and ordinances that are most
successful in addressing issues of encroachment and mainte-
nance on pipeline rights-of-way so as to more effectively protect
public safety, pipeline workers, and the environment.

(2) DISTRIBUTION OF REPORT.—The Secretary shall provide
a copy of the report to—

(A) Congress and appropriate Federal agencies; and
(B) States for further distribution to appropriate local
authorities.

(3) ADOPTION OF PRACTICES, LAWS, AND ORDINANCES.—The
Secretary shall encourage Federal agencies and State and local
governments to adopt and implement appropriate practices,
laws, and ordinances, as identified in the report, to address the
risks and hazards associated with encroachment upon pipeline
rights-of-way and to address the potential methods of pre-
serving environmental resources while maintaining pipeline
rights-of-way, consistent with pipeline safety.

§60128. Dumping within pipeline rights-of-way

(a) PROHIBITION.—No person shall excavate for the purpose of
unauthorized disposal within the right-of-way of an interstate gas
pipeline facility or interstate hazardous liquid pipeline facility, or
any other limited area in the vicinity of any such interstate pipe-
line facility established by the Secretary of Transportation, and dis-
pose solid waste therein.

(b) DEFINITION.—For purposes of this section, the term “solid
waste” has the meaning given that term in section 1004(27) of the
Solid Waste Disposal Act (42 U.S.C. 6903(27)).

§60129. Protection of employees providing pipeline safety
information

(a) DISCRIMINATION AGAINST EMPLOYEE.—
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(1) IN GENERAL.—No employer may discharge any em-
ployee or otherwise discriminate against any employee with re-
spect to his compensation, terms, conditions, or privileges of
employment because the employee (or any person acting pursu-
ant to a request of the employee)—

(A) provided, caused to be provided, or is about to pro-
vide or cause to be provided, to the employer or the Fed-
eral Government information relating to any violation or
alleged violation of any order, regulation, or standard
under this chapter or any other Federal law relating to
pipeline safety;

(B) refused to engage in any practice made unlawful
by this chapter or any other Federal law relating to pipe-
line safety, if the employee has identified the alleged ille-
gality to the employer;

(C) provided, caused to be provided, or is about to pro-
vide or cause to be provided, testimony before Congress or
at any Federal or State proceeding regarding any provision
(or proposed provision) of this chapter or any other Federal
law relating to pipeline safety;

(D) commenced, caused to be commenced, or is about
to commence or cause to be commenced a proceeding under
this chapter or any other Federal law relating to pipeline
safety, or a proceeding for the administration or enforce-
ment of any requirement imposed under this chapter or
any other Federal law relating to pipeline safety;

(E) provided, caused to be provided, or is about to pro-
vide or cause to be provided, testimony in any proceeding
described in subparagraph (D); or

(F) assisted or participated or is about to assist or par-
ticipate in any manner in such a proceeding or in any
other manner in such a proceeding or in any other action
to carry out the purposes of this chapter or any other Fed-
eral law relating to pipeline safety.

(2) EMPLOYER DEFINED.—In this section, the term “em-
ployer” means—

(A) a person owning or operating a pipeline facility; or

(B) a contractor or subcontractor of such a person.

(b) DEPARTMENT OF LABOR COMPLAINT PROCEDURE.—

(1) FILING AND NOTIFICATION.—A person who believes that
he or she has been discharged or otherwise discriminated
against by any person in violation of subsection (a) may, not
later than 180 days after the date on which such violation oc-
curs, file (or have any person file on his or her behalf) a com-
plaint with the Secretary of Labor alleging such discharge or
discrimination. Upon receipt of such a complaint, the Secretary
of Labor shall notify, in writing, the person or persons named
in the complaint and the Secretary of Transportation of the fil-
ing of the complaint, of the allegations contained in the com-
plaint, of the substance of evidence supporting the complaint,
and of the opportunities that will be afforded to such person
or persons under paragraph (2).

(2) INVESTIGATION; PRELIMINARY ORDER.—

(A) IN GENERAL.—Not later than 60 days after the
date of receipt of a complaint filed under paragraph (1)
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and after affording the person or persons named in the
complaint an opportunity to submit to the Secretary of
Labor a written response to the complaint and an oppor-
tunity to meet with a representative of the Secretary of
Labor to present statements from witnesses, the Secretary
of Labor shall conduct an investigation and determine
whether there is reasonable cause to believe that the com-
plaint has merit and notify in writing the complainant and
the person or persons alleged to have committed a viola-
tion of subsection (a) of the Secretary of Labor’s findings.
If the Secretary of Labor concludes that there is reason-
able cause to believe that a violation of subsection (a) has
occurred, the Secretary of Labor shall include with the
Secretary of Labor’s findings with a preliminary order pro-
viding the relief prescribed by paragraph (3)(B). Not later
than 60 days after the date of notification of findings
under this subparagraph, any person alleged to have com-
mitted a violation or the complainant may file objections
to the findings or preliminary order, or both, and request
a hearing on the record. The filing of such objections shall
not operate to stay any reinstatement remedy contained in
the preliminary order. Such hearings shall be conducted
expeditiously. If a hearing is not requested in such 60-day
period, the preliminary order shall be deemed a final order
that is not subject to judicial review.
(B) REQUIREMENTS.—

(i) REQUIRED SHOWING BY COMPLAINANT.—The
Secretary of Labor shall dismiss a complaint filed
under this subsection and shall not conduct an inves-
tigation otherwise required under subparagraph (A)
unless the complainant makes a prima facie showing
that any behavior described in subsection (a) was a
contributing factor in the unfavorable personnel action
alleged in the complaint.

(i) SHOWING BY EMPLOYER.—Notwithstanding a
finding by the Secretary of Labor that the complainant
has made the showing required under clause (i), no in-
vestigation otherwise required under subparagraph
(A) shall be conducted if the employer demonstrates,
by clear and convincing evidence, that the employer
would have taken the same unfavorable personnel ac-
tion in the absence of that behavior.

(iii) CRITERIA FOR DETERMINATION BY SEC-
RETARY.—The Secretary of Labor may determine that
a violation of subsection (a) has occurred only if the
complainant demonstrates that any behavior described
in subsection (a) was a contributing factor in the unfa-
vorable personnel action alleged in the complaint.

(iv) PROHIBITION.—Relief may not be ordered
under subparagraph (A) if the employer demonstrates
by clear and convincing evidence that the employer
would have taken the same unfavorable personnel ac-
tion in the absence of that behavior.

(3) FINAL ORDER.—
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(A) DEADLINE FOR ISSUANCE; SETTLEMENT AGREE-
MENTS.—Not later than 90 days after the date of conclu-
sion of a hearing under paragraph (2), the Secretary of
Labor shall issue a final order providing the relief pre-
scribed by this paragraph or denying the complaint. At any
time before issuance of a final order, a proceeding under
this subsection may be terminated on the basis of a settle-
ment agreement entered into by the Secretary of Labor,
the complainant, and the person or persons alleged to have
committed the violation.

(B) REMEDY.—If, in response to a complaint filed
under paragraph (1), the Secretary of Labor determines
that a violation of subsection (a) has occurred, the Sec-
retary of Labor shall order the person or persons who com-
mitted such violation to—

(1) take affirmative action to abate the violation;
(ii) reinstate the complainant to his or her former
position together with the compensation (including
back pay) and restore the terms, conditions, and privi-
leges associated with his or her employment; and
(iii) provide compensatory damages to the com-
plainant.
If such an order is issued under this paragraph, the Sec-
retary of Labor, at the request of the complainant, shall
assess against the person or persons against whom the
order is issued a sum equal to the aggregate amount of all
costs and expenses (including attorney’s and expert wit-
ness fees) reasonably incurred, as determined by the Sec-
retary of Labor, by the complainant for, or in connection
with, dthe bringing the complaint upon which the order was
issued.

(C) FrivoLOUS COMPLAINTS.—If the Secretary of Labor
finds that a complaint under paragraph (1) is frivolous or
has been brought in bad faith, the Secretary of Labor may
award to the prevailing employer a reasonable attorney’s
fee not exceeding $1,000.

(4) REVIEW.—

(A) APPEAL TO COURT OF APPEALS.—Any person ad-
versely affected or aggrieved by an order issued under
paragraph (3) may obtain review of the order in the United
States Court of Appeals for the circuit in which the viola-
tion, with respect to which the order was issued, allegedly
occurred or the circuit in which the complainant resided on
the date of such violation. The petition for review must be
filed not later than 60 days after the date of issuance of
the final order of the Secretary of Labor. Review shall con-
form to chapter 7 of title 5, United States Code. The com-
mencement of proceedings under this subparagraph shall
no(1i, unless ordered by the court, operate as a stay of the
order.

(B) LIMITATION ON COLLATERAL ATTACK.—An order of
the Secretary of Labor with respect to which review could
have been obtained under subparagraph (A) shall not be
subject to judicial review in any criminal or other civil pro-
ceeding.
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(5) ENFORCEMENT OF ORDER BY SECRETARY OF LABOR.—
Whenever any person has failed to comply with an order issued
under paragraph (3), the Secretary of Labor may file a civil ac-
tion in the United States district court for the district in which
the violation was found to occur to enforce such order. In ac-
tions brought under this paragraph, the district courts shall
have jurisdiction to grant all appropriate relief, including, but
not to be limited to, injunctive relief and compensatory dam-
ages.

(6) ENFORCEMENT OF ORDER BY PARTIES.—

(A) COMMENCEMENT OF ACTION.—A person on whose
behalf an order was issued under paragraph (3) may com-
mence a civil action against the person or persons to whom
such order was issued to require compliance with such
order. The appropriate United States district court shall
have jurisdiction, without regard to the amount in con-
troversy or the citizenship of the parties, to enforce such
order.

(B) ATTORNEY FEES.—The court, in issuing any final
order under this paragraph, may award costs of litigation
(including reasonable attorney and expert witness fees) to
any party whenever the court determines such award of
costs is appropriate.

(c) MANDAMUS.—Any nondiscretionary duty imposed by this
section shall be enforceable in a mandamus proceeding brought
under section 1361 of title 28, United States Code.

(d) NONAPPLICABILITY ToO DELIBERATE VIOLATIONS.—Sub-
section (a) shall not apply with respect to an action of an employee
of an employer who, acting without direction from the employer (or
such employer’s agent), deliberately causes a violation of any re-
quirement relating to pipeline safety under this chapter or any
other law of the United States.

§60130. Pipeline safety information grants to communities

(a) GRANT AUTHORITY.—

(1) IN GENERAL.—The Secretary of Transportation may
make grants for technical assistance to local communities and
groups of individuals (not including for-profit entities) relating
to the safety of pipeline facilities in local communities, other
than facilities regulated under Public Law 93-153 (43 U.S.C.
1651 et seq.). The Secretary shall establish competitive proce-
dures for awarding grants under this section and criteria for
selecting grant recipients. The amount of any grant under this
section may not exceed $50,000 for a single grant recipient.
The Secretary shall establish appropriate procedures to ensure
the proper use of funds provided under this section.

(2) TECHNICAL ASSISTANCE DEFINED.—In this subsection,
the term “technical assistance” means engineering and other
scientific analysis of pipeline safety issues, including the pro-
motion of public participation in official proceedings conducted
under this chapter.

(b) PROHIBITED USES.—Funds provided under this section may
not be used for lobbying or in direct support of litigation.
(c) ANNUAL REPORT.—
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(1) IN GENERAL.—Not later than 90 days after the last day
of each fiscal year for which grants are made by the Secretary
under this section, the Secretary shall report to the Commit-
tees on Commerce, Science, and Transportation and Energy
and Natural Resources of the Senate and the Committees on
Transportation and Infrastructure and Energy and Commerce
of the House of Representatives on grants made under this sec-
tion in the preceding fiscal year.

(2) CONTENTS.—The report shall include—

(A) a listing of the identity and location of each recipi-
ent of a grant under this section in the preceding fiscal
year and the amount received by the recipient;

(B) a description of the purpose for which each grant
was made; and

(C) a description of how each grant was used by the
recipient.

(d) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Secretary of Transportation for carrying
out this section $1,000,000 for each of the fiscal years 2003 through
2006. Such amounts shall not be derived from user fees collected
under section 60301.

§60131. Verification of pipeline qualification programs

(a) IN GENERAL.—Subject to the requirements of this section,
the Secretary of Transportation shall require the operator of a
pipeline facility to develop and adopt a qualification program to en-
sure that the individuals who perform covered tasks are qualified
to conduct such tasks.

(b) STANDARDS AND CRITERIA.—

(1) DEVELOPMENT.—Not later than 1 year after the date of
enactment of this section, the Secretary shall ensure that the
Department of Transportation has in place standards and cri-
teria for qualification programs referred to in subsection (a).

(2) CONTENTS.—The standards and criteria shall include
the following:

(A) The establishment of methods for evaluating the
acceptability of the qualifications of individuals described
in subsection (a).

(B) A requirement that pipeline operators develop and
implement written plans and procedures to qualify individ-
uals described in subsection (a) to a level found acceptable
using the methods established under subparagraph (A)
and evaluate the abilities of individuals described in sub-
section (a) according to such methods.

(C) A requirement that the plans and procedures
adopted by a pipeline operator under subparagraph (B) be
reviewed and verified under subsection (e).

(c) DEVELOPMENT OF QUALIFICATION PROGRAMS BY PIPELINE
OPERATORS.—The Secretary shall require each pipeline operator to
develop and adopt, not later than 2 years after the date of enact-
ment of this section, a qualification program that complies with the
standards and criteria described in subsection (b).

(d) ELEMENTS OF QUALIFICATION PROGRAMS.—A qualification
program adopted by an operator under subsection (a) shall include,
at a minimum, the following elements:
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(1) A method for examining or testing the qualifications of
individuals described in subsection (a). The method may in-
clude written examination, oral examination, observation dur-
ing on-the-job performance, on-the-job training, simulations,
and other forms of assessment. The method may not be limited
to observation of on-the-job performance, except with respect to
tasks for which the Secretary has determined that such obser-
vation is the best method of examining or testing qualifica-
tions. The Secretary shall ensure that the results of any such
observations are documented in writing.

(2) A requirement that the operator complete the qualifica-
tion of all individuals described in subsection (a) not later than
18 months after the date of adoption of the qualification pro-
gram.

(3) A periodic requalification component that provides for
examination or testing of individuals in accordance with para-
graph (1).

(4) A program to provide training, as appropriate, to en-
sure that individuals performing covered tasks have the nec-
essary knowledge and skills to perform the tasks in a manner
that ensures the safe operation of pipeline facilities.

(e) REVIEW AND VERIFICATION OF PROGRAMS.—

(1) IN GENERAL.—The Secretary shall review the qualifica-
tion program of each pipeline operator and verify its compli-
ance with the standards and criteria described in subsection
(b) and that it includes the elements described in subsection
(d). The Secretary shall record the results of that review for
use in the next review of an operator’s program.

(2) DEADLINE FOR COMPLETION.—Reviews and verifications
under this subsection shall be completed not later than 3 years
after the date of the enactment of this section.

(3) INADEQUATE PROGRAMS.—If the Secretary decides that
a qualification program is inadequate for the safe operation of
a pipeline facility, the Secretary shall act as under section
60108(a)(2) to require the operator to revise the qualification
program.

(4) PROGRAM MODIFICATIONS.—If the operator of a pipeline
facility significantly modifies a program that has been verified
under this subsection, the operator shall notify the Secretary
of the modifications. The Secretary shall review and verify
such modifications in accordance with paragraph (1).

(5) WAIVERS AND MODIFICATIONS.—In accordance with sec-
tion 60118(c), the Secretary may waive or modify any require-
ment of this section if the waiver or modification is not incon-
sistent with pipeline safety.

(6) INACTION BY THE SECRETARY.—Notwithstanding any
failure of the Secretary to prescribe standards and criteria as
described in subsection (b), an operator of a pipeline facility
shall develop and adopt a qualification program that complies
with the requirement of subsection (b)(2)(B) and includes the
elements described in subsection (d) not later than 2 years
after the date of enactment of this section.

(f) INTRASTATE PIPELINE FACILITIES.—In the case of an intra-
state pipeline facility operator, the duties and powers of the Sec-
retary under this section with respect to the qualification program
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of the operator shall be vested in the appropriate State regulatory
agency, consistent with this chapter.

(g) COVERED TASK DEFINED.—In this section, the term “covered
task”—

(1) with respect to a gas pipeline facility, has the meaning
such term has under section 192.801 of title 49, Code of Fed-
eral Regulations, including any subsequent modifications; and

(2) with respect to a hazardous liquid pipeline facility, has
the meaning such term has under section 195.501 of such title,
including any subsequent modifications.

(h) REPORT.—Not later than 4 years after the date of enact-
ment of this section, the Secretary shall transmit to Congress a re-
port on the status and results to date of the personnel qualification
regulations issued under this chapter.

§60132. National pipeline mapping system

(a) INFORMATION TO BE PROVIDED.—Not later than 6 months
after the date of enactment of this section, the operator of a pipe-
line facility (except distribution lines and gathering lines) shall pro-
vide to the Secretary of Transportation the following information
with respect to the facility:

(1) Geospatial data appropriate for use in the National
Pipeline Mapping System or data in a format that can be read-
ily converted to geospatial data.

(2) The name and address of the person with primary oper-
ational control to be identified as its operator for purposes of
this chapter.

(3) A means for a member of the public to contact the oper-
ator for additional information about the pipeline facilities it
operates.

(b) UPDATES.—A person providing information under sub-
section (a) shall provide to the Secretary updates of the information
to reflect changes in the pipeline facility owned or operated by the
person and as otherwise required by the Secretary.

(¢) TECHNICAL ASSISTANCE To IMPROVE LOCAL RESPONSE CA-
PABILITIES.—The Secretary may provide technical assistance to
State and local officials to improve local response capabilities for
pipeline emergencies by adapting information available through the
National Pipeline Mapping System to software used by emergency
response personnel responding to pipeline emergencies.

§60133. Coordination of environmental reviews

(a) INTERAGENCY COMMITTEE.—

(1) ESTABLISHMENT AND PURPOSE.—Not later than 30 days
after the date of enactment of this section, the President shall
establish an Interagency Committee to develop and ensure im-
plementation of a coordinated environmental review and per-
mitting process in order to enable pipeline operators to com-
mence and complete all activities necessary to carry out pipe-
line repairs within any time periods specified by rule by the
Secretary.

(2) MEMBERSHIP.—The Chairman of the Council on Envi-
ronmental Quality (or a designee of the Chairman) shall chair
the Interagency Committee, which shall consist of representa-
tives of Federal agencies with responsibilities relating to pipe-
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line repair projects, including each of the following persons (or
a designee thereof):
(A) The Secretary of Transportation.
(B) The Administrator of the Environmental Protec-
tion Agency.
(C) The Director of the United States Fish and Wild-
life Service.
(D) The Assistant Administrator for Fisheries of the

National Oceanic and Atmospheric Administration.

(E) The Director of the Bureau of Land Management.
(F) The Director of the Minerals Management Service.
(G) The Assistant Secretary of the Army for Civil

Works.

(H) The Chairman of the Federal Energy Regulatory

Commission.

(3) EVALUATION.—The Interagency Committee shall evalu-
ate Federal permitting requirements to which access, exca-
vation, and restoration activities in connection with pipeline
repairs described in paragraph (1) may be subject. As part of
its evaluation, the Interagency Committee shall examine the
access, excavation, and restoration practices of the pipeline in-
dustry in connection with such pipeline repairs, and may de-
velop a compendium of best practices used by the industry to
access, excavate, and restore the site of a pipeline repair.

(4) MEMORANDUM OF UNDERSTANDING.—Based upon the
evaluation required under paragraph (3) and not later than 1
year after the date of enactment of this section, the members
of the Interagency Committee shall enter into a memorandum
of understanding to provide for a coordinated and expedited
pipeline repair permit review process to carry out the purpose
set forth in paragraph (1). The Interagency Committee shall in-
clude provisions in the memorandum of understanding identi-
fying those repairs or categories of repairs described in para-
graph (1) for which the best practices identified under para-
graph (3), when properly employed by a pipeline operator,
would result in no more than minimal adverse effects on the
environment and for which discretionary administrative re-
views may therefore be minimized or eliminated. With respect
to pipeline repairs described in paragraph (1) to which the pre-
ceding sentence would not be applicable, the Interagency Com-
mittee shall include provisions to enable pipeline operators to
commence and complete all activities necessary to carry out
pipeline repairs within any time periods specified by rule by
the Secretary. The Interagency Committee shall include in the
memorandum of understanding criteria under which permits
required for such pipeline repair activities should be prioritized
over other less urgent agency permit application reviews. The
Interagency Committee shall not enter into a memorandum of
understanding under this paragraph except by unanimous
agreement of the members of the Interagency Committee.

(5) STATE AND LOCAL CONSULTATION.—In carrying out this
subsection, the Interagency Committee shall consult with ap-
propriate State and local environmental, pipeline safety, and
emergency response officials, and such other officials as the
Interagency Committee considers appropriate.
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(b) IMPLEMENTATION.—Not later than 180 days after the com-
pletion of the memorandum of understanding required under sub-
section (a)(4), each agency represented on the Interagency Com-
mittee shall revise its regulations as necessary to implement the
provisions of the memorandum of understanding.

(¢) SAVINGS PROVISIONS; NO PREEMPTION.—Nothing in this sec-
tion shall be construed—

(1) to require a pipeline operator to obtain a Federal per-
mit, if no Federal permit would otherwise have been required
under Federal law; or

(2) to preempt applicable Federal, State, or local environ-
mental law.

(d) INTERIM OPERATIONAL ALTERNATIVES.—

(1) IN GENERAL.—Not later than 30 days after the date of
enactment of this section, and subject to the limitations in
paragraph (2), the Secretary of Transportation shall revise the
regulations of the Department, to the extent necessary, to per-
mit a pipeline operator subject to time periods for repair speci-
fied by rule by the Secretary to implement alternative mitiga-
tion measures until all applicable permits have been granted.

(2) LiMITATIONS.—The regulations issued by the Secretary
pursuant to this subsection shall not allow an operator to im-
plement alternative mitigation measures pursuant to para-
graph (1) unless—

(A) allowing the operator to implement such measures
would be consistent with the protection of human health,
public safety, and the environment;

(B) the operator, with respect to a particular repair
project, has applied for and is pursuing diligently and in
good faith all required Federal, State, and local permits to
carry out the project; and

(C) the proposed alternative mitigation measures are
not incompatible with pipeline safety.

(e) OMBUDSMAN.—The Secretary shall designate an ombuds-
man to assist in expediting pipeline repairs and resolving disagree-
ments between Federal, State, and local permitting agencies and
the pipeline operator during agency review of any pipeline repair
activity, consistent with protection of human health, public safety,
and the environment.

(f) STATE AND LocAL PERMITTING PROCESSES.—The Secretary
shall encourage States and local governments to consolidate their
respective permitting processes for pipeline repair projects subject
to any time periods for repair specified by rule by the Secretary.
The Secretary may request other relevant Federal agencies to pro-
vide technical assistance to States and local governments for the
purpose of encouraging such consolidation.

CHAPTER 603—USER FEES

Sec.
60301. User fees.

§60301. User fees

(a) SCHEDULE OF FEES.—The Secretary of Transportation shall
prescribe a schedule of fees for all natural gas and hazardous lig-
uids transported by pipelines subject to chapter 601 of this title.
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The fees shall be based on usage (in reasonable relationship to vol-
ume-miles, miles, revenues, or a combination of volume-miles,
miles, and revenues) of the pipelines. The Secretary shall consider
the allocation of resources of the Department of Transportation
when establishing the schedule.

(b) IMPOSITION AND TIME OF COLLECTION.—A fee shall be im-
posed on each person operating a gas pipeline transmission facility,
a liquefied natural gas pipeline facility, or a hazardous liquid pipe-
line facility to which chapter 601 of this title applies. The fee shall
be collected before the end of the fiscal year to which it applies.

(c) MEANS OF COLLECTION.—The Secretary shall prescribe pro-
cedures to collect fees under this section. The Secretary may use
a department, agency, or instrumentality of the United States Gov-
ernment or of a State or local government to collect the fee and
may reimburse the department, agency, or instrumentality a rea-
sonable amount for its services.

(d) USk oF FEES.—A fee collected under this section—

(1)(A) related to a gas pipeline facility may be used only
for an activity related to gas under chapter 601 of this title;
and

(B) related to a hazardous liquid pipeline facility may be
used only for an activity related to hazardous liquid under
chapter 601 of this title; and

(2) may be used only to the extent provided in advance in
an appropriation law.

(e) LiMITATIONS.—Fees prescribed under subsection (a) of this
section shall be sufficient to pay for the costs of activities described
in subsection (d) of this section. However, the total amount col-
lected for a fiscal year may not be more than 105 percent of the
total amount of the appropriations made for the fiscal year for ac-
tivities to be financed by the fees.

CHAPTER 605—INTERSTATE COMMERCE REGULATION

Sec.

60501. Secretary of Energy.

60502. Federal Energy Regulatory Commission.
60503. Effect of enactment.

§60501. Secretary of Energy

Except as provided in section 60502 of this title, the Secretary
of Energy has the duties and powers related to the transportation
of oil by pipeline that were vested on October 1, 1977, in the Inter-
state Commerce Commission or the chairman or a member of the
Commission.

§60502. Federal Energy Regulatory Commission

The Federal Energy Regulatory Commission has the duties
and powers related to the establishment of a rate or charge for the
transportation of oil by pipeline or the valuation of that pipeline
that were vested on October 1, 1977, in the Interstate Commerce
Commission or an officer or component of the Interstate Commerce
Commission.
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§60503. Effect of enactment

The enactment of the Act of October 17, 1978 (Public Law 95—
473, 92 Stat. 1337), the Act of January 12, 1983 (Public Law 97—
449, 96 Stat. 2413), and the Act enacting this section does not re-
peal, and has no substantive effect on, any right, obligation, liabil-
ity, or remedy of an oil pipeline, including a right, obligation, liabil-
ity, or remedy arising under the Interstate Commerce Act or the
Act of August 29, 1916 (known as the Pomerene Bills of Lading
Act), before any department, agency, or instrumentality of the
United States Government, an officer or employee of the Govern-
ment, or a court of competent jurisdiction.
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POWERPLANT AND INDUSTRIAL FUEL USE ACT OF 1978

PuBLic LAW 95-620 AS AMENDED
AN ACT To amend the Tariff Schedules of the United States to provide for the duty-
free entry of competition bobsleds and luges.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

[Tariff matters relating to bobsleds and luges not shown.]

TITLE I—.GENERAL PROVISIONS

SEC. 101. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “Powerplant
and Industrial Fuel Use Act of 1978”.

[42 U.S.C. 8301 nt.]
(b) TABLE OF CONTENTS.—

TITLE I—GENERAL PROVISIONS

Sec. 101. Short title; table of contents.
Sec. 102. Findings; statement of purposes.
Sec. 103. Definitions.

Sec. 104. Territorial application.

TITLE II—-NEW FACILITIES
SUBTITLE A—PROHIBITIONS
Sec. 201. Coal capability of new electric powerplants; certification of compliance.
SUBTITLE B—EXEMPTIONS

Sec. 211. Temporary exemptions.

Sec. 212. Permanent exemptions.

Sec. 213. General requirements for exemptions.
Sec. 214. Terms and conditions; compliance plans.

TITLE III—EXISTING FACILITIES
SUBTITLE A—PROHIBITIONS

Sec. 301. Existing electric powerplants.
Sec. 303. Rules relating to case-by-case and category prohibitions.

SUBTITLE B—EXEMPTIONS

Sec. 311. Temporary exemptions.

Sec. 312. Permanent exemptions.

Sec. 313. General requirements for exemptions.
Sec. 314. Terms and conditions; compliance plans.

TITLE IV—ADDITIONAL PROHIBITIONS; EMERGENCY AUTHORITIES

[Sec. 401. Repealed.]

[Sec. 402. Repealed.]

Sec. 403. Conservation in Federal facilities, contracts, and financial assistance
programs.

Sec. 404. Emergency authorities.

[Sec. 405. Repealed.]

21
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[TITLE V—REPEALED]

TITLE VI—FINANCIAL ASSISTANCE

Assistance to areas impacted by increased coal or uranium production.
Loans to assist powerplant acquisitions of air pollution control equipment.

TITLE VII—ADMINISTRATION AND ENFORCEMENT

SUBTITLE A—PROCEDURES

Administrative procedures.
Judicial review.

SUBTITLE B—INFORMATION AND REPORTING

Information.
Compliance reports.

SUBTITLE C—ENFORCEMENT

Notice of violation; other general provisions.
Criminal penalties.

Civil penalties.

Injunctions and other equitable relief.
Citizen suits.

SUBTITLE D—PRESERVATION OF CONTRACTUAL RIGHTS
Preservation of contractual rights.

SUBTITLE E—STUDIES

National coal policy study.

Coal industry performance and competition study.!

Impact on employees.

Study of compliance problems of small electric utility systems.

Repealed.]

Socioeconomic impacts of increased coal production and other energy de-
velopment.

Use of petroleum and natural gas in combustors.

SUBTITLE F—APPROPRIATIONS AUTHORIZATION
Authorization of appropriations.

SUBTITLE G—COORDINATION WITH OTHER PROVISIONS OF LAW

Effect on environmental requirements.
Effect of orders under section 2 of ESECA; amendments to ESECA.
Environmental impact statements under NEPA.

TITLE VIII—MISCELLANEOUS PROVISIONS

Repealed.]

Coal preparation facilities.

Railroad rehabilitation for carriage of coal.

Office of Rail Public Counsel.

Retroactive application of certain remedial orders.
Annual report.

Submission of reports.

Electric utility conservation plan.

TITLE IX—EFFECTIVE DATES
Effective date. 2

Sec. 902. Interim petition and consideration for certain exemptions.

SEC. 102. FINDINGS; STATEMENT OF PURPOSES.
(a) FINDINGS.—The Congress finds that—

(1) the protection of public health and welfare, the preser-

vation of national security, and the regulation of interstate
commerce require the establishment of a program for the ex-

1This item should probably be stricken.
2So in law. Probably should be “Effective dates”.
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pended ! use, consistent with applicable environmental require-

ments, of coal and other alternate fuels as primary energy

sources for existing and new electric powerplants; and

(2) the purposes of this Act are furthered in cases in which
coal or other alternate fuels are used by electric powerplants,
consistent with applicable environmental requirements, as pri-
mary energy sources in lieu of natural gas or petroleum.

(b) STATEMENT OF PURPOSES.—The purpose 2 of this Act, which
shall be carried out in a manner consistent with applicable envi-
ronmental requirements, are—

(1) to reduce the importation of petroleum and increase the
Nation’s capability to use indigenous energy resources of the
United States to the extent such reduction and use further the
goal of national energy self-sufficiency and otherwise are in the
best interests of the United States;

(2) to encourage and foster the greater use of coal and
other alternate fuels, in lieu of natural gas and petroleum as
a primary energy source;

(3) to the extent permitted by this Act, to encourage the
use of synthetic gas derived from coal or other alternate fuels;

(4) to encourage the rehabilitation and upgrading of rail-
road service and equipment necessary to transport coal to re-
gions or States which can use goal in greater quantities;

(5) to encourage the modernization or replacement of exist-
ing and new electric powerplants which utilize natural gas or
petroleum as a primary energy source and which cannot utilize
coal or other alternate fuels where to do so furthers the con-
servation of natural gas and petroleum,;

(6) to require that existing and new electric powerplants
which utilize natural gas, petroleum, or coal or other alternate
fuels pursuant to this Act comply with applicable environ-
mental requirements;

(7) to insure that all Federal agencies utilize their authori-
ties fully in furtherance of the purposes of this Act by carrying
out programs designed to prohibit or discourage the use of nat-
ural gas and petroleum as a primary energy source and by tak-
ing such actions as lie within their authorities to maximize the
efficient use of energy and conserve natural gas and petroleum
in programs funded or carried out by such agencies;

(8) to insure that adequate supplies of natural gas are
available for essential agricultural uses (including crop drying,
seed drying, irrigation, fertilizer production, and production of
essential fertilizer ingredients for such uses);

(9) to reduce the vulnerability of the United States to en-
ergy supply interruptions; and

(10) to regulate interstate commerce.

[42 U.S.C. 8301]

SEC. 103. DEFINITIONS.

(a) Unless otherwise expressly provided, for the purposes of
this Act—
(1) The term “Secretary” means the Secretary of Energy.

1Probably should be “expanded”.
2 Probably should be “purposes”.
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(2) The term “person” means any (A) individual, corpora-
tion, company, partnership, association, firm, institution, soci-
ety, trust, joint venture, or joint stock company, (B) any State,
the District of Columbia, Puerto Rico, and any territory or pos-
session of the United States, or (C) any agency or instrumen-
tality (including any municipality) thereof.

(3)(A) Except as provided in subparagraph (B), the term
“natural gas” means any fuel consisting in whole or in part
of—

(i) natural gas;

(i1) liquid petroleum gas;

(ii1) synthetic gas derived from petroleum or natural
gas liquids; or

(iv) any mixture of natural gas and synthetic gas.

(B) The term “natural gas” does not include—

(i) natural gas which is commercially unmarketable
(either by reason of quality or quantity), as determined
under rules prescribed by the Secretary;

(i1) natural gas produced by the user from a well the
maximum efficient production rate of which is less than
250 million Btu’s per day;

(iii) natural gas to the extent the exclusion of such gas
is provided for in subsection (b); or

(iv) synthetic gas, derived from coal or other alternate
fuel, the heat content of which is less than 600 Btu’s per
cubic foot at 14.73 pounds per square inch (absolute) and
60 degrees Fahrenheit.

(4) The term “petroleum” means crude oil and products de-
rived from crude oil, other than—

(A) synthetic gas derived from crude oil;

(B) liquid petroleum gas;

(C) liquid, solid, or gaseous waste byproducts of refin-
ery operations which are commercially unmarketable, ei-
ther by reason of quality or quantity, as determined under
rules prescribed by the Secretary; or

(D) petroleum coke or waste gases from industrial op-
erations.

(5) The term “coal” means anthracite and bituminous coal,
lignite, and any fuel derivative thereof.

(6) The term “alternate fuel” means electricity or any fuel,
other than natural gas or petroleum, and includes—

(A) petroleum coke, shale oil, uranium, biomass, and
municipal, industrial, or agricultural wastes, wood, and re-
newable and geothermal energy sources;

(B) liquid, solid, or gaseous waste byproducts of refin-
ery or industrial operations which are commercially un-
marketable, either by reason of quality or quantity, as de-
termined under rules prescribed by the Secretary; and

(C) waste gases from industrial operations.

(7)(A) The terms “electric powerplant” and “powerplant”
mean any stationary electric generating unit, consisting of a
boiler, a gas turbine, or a combined cycle unit, which produces
electric power for purposes of sale or exchange and—
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(i) has the design capability of consuming any fuel (or
mixture thereof) at a fuel heat input rate of 100 million
Btu’s per hour or greater; or

(i1) is in a combination of two or more electric gener-
ating units which are located at the same site and which
in the aggregate have a design capability of consuming any
fuel (or mixture thereof) at a fuel heat input rate of 250
million Btu’s per hour or greater.

(B) For purposes of subparagraph (A), the term “electric
generating unit” does not include—

(i) any electric generating unit subject to the licensing
jurisdiction of the Nuclear Regulatory Commission; and

(i1) any cogeneration facility, less than half of the an-
nual electric power generation of which is sold or ex-
changed for resale, as determined by the Secretary.

(C) For purposes of clause (ii) of subparagraph (A), there
shall be excluded any unit which has a design capability to
consume any fuel (including any mixture thereof) that does not
equal or exceed 100 million Btu’s per hour and the exclusion
of which for purposes of such clause is determined by the Sec-
retary, by rule, to be appropriate.

(8) The term “new electric powerplant” means—

(A) any electric powerplant for which constructon or
acquisition began on a date on or after the date of enact-
ment of this Act; and

(B) any electric powerplant for which construction or
acquisition began on a date after April 20, 1977, and be-
fore the date of the enactment of this Act, unless the Sec-
retary finds the construction or acquisition of such power-
plant could not be canceled, rescheduled, or modified to
comply with the applicable requirements of this Act
without—

(1) adversely affecting electric system reliability

(as determined by the Secretary after consultation

with the Federal Energy Regulatory Commission and

the appropriate State authority), or
(11) imposing substantial financial penalty (as de-
termined under rules prescribed by the Secretary).

(9)(A) The term “existing electric powerplant” means any
electric powerplant other than a new electric powerplant.

(B) Any powerplant treated under this Act as an existing
electric powerplant shall not be treated thereafter as a new
electric powerplant merely by reason of a transfer of owner-
ship.

(10)(A) The terms “major fuel-burning installation” and
“installation” means a stationary unit consisting of a boiler,
gas turbine unit, combined cycle unit, or internal combusion
engine which—

(i) has a design capability of consuming any fuel (or
mixture thereof) at a fuel heat input rate of 100 million
Btu’s per hour or greater; or

(i1) is in a combination of two or more such units
which are located at the same site and which in the aggre-
gate have a design capability of consuming any fuel (or
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mixture thereof) at a fuel heat input rate of 250 million

Btu’s per hour or greater.

(B) The terms “major fuel-burning installation” and “in-
stallation” do not include—

(i) any electric powerplant; or

(il) any pump or compressor used solely in connection
with the production, gathering, transmission, storage, or
distribution of gases or liquids, but only if there is certifi-
cation to the Secretary of such use (in accordance with
rules prescribed by the Secretary).

(C) For purposes of clause (ii) of subparagraph (A), there
shall be excluded any unit which has a design capability to
consume any fuel (including any mixture thereof) that does not
equal or exceed 100 million Btu’s per hour and the exclusion
of which for purposes of such clause is determined by the Sec-
retary, by rule to be appropriate.

(11) The term “new major fuel-burning installation”
means—

(A) any major fuel-burning installation on which con-
struction or acquisition began on a date on or after the
date of the enactment of this Act; and

(B) any major fuel-burning installation on which con-
struction or acquisition began on a date after April 20,
1977, and before the date of the enactment of this Act, un-
less the Secretary finds the construction or acquisition of
such installation could not be canceled, rescheduled, or
modified to comply with applicable requirements of this
Act without—

(1) incurring significant operational detriment of
the unit (as determined by the Secretary); or

(i1) imposing substantial financial penalty (as de-
termined under rules prescribed by the Secretary).

(12)(A) The term “existing major fuel-burning installation”
means any installation which is not a new major fuel-burning
installation.

(B) Such term does not include a major fuel-burning instal-
lation for the extraction of mineral resources located—

(1) on or above the Continental Shelf of the United
States, or

(ii)) on wetlands areas adjacent to the Continental
Shelf of the United States,

where coal storage is not practicable or would produce adverse
effects on environmental quality.

(C) Any installation treated as an existing major fuel-burn-
ing installation shall not be treated thereafter as a new major
fue%l-burning installation merely by reason of a transfer of own-
ership.

(13) The term “construction or acquisition began” means,
when used with reference to a certain date, that—

(A) construction in accordance with final drawings or
equivalent design documents (as defined by the Secretary,
by rule) began on or after that date; or

(B)d) construction or acquisition had been contracted
for on or after that date, or (i1) if the construction or acqui-
sition had been contracted for before such date, such con-
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struction or acquisition could be canceled, rescheduled, or
modified to comply with the applicable requirements of
this Act—

(I) without imposing substantial financial penalty,
as determined under rules prescribed by the Sec-
retary; and

(IT) in the case of a powerplant, without adversely
affecting electric system reliability (as determined by
the Secretary after consultation with the Federal En-
ergy Regulatory Commission and the appropriate
State authority).

(14) The term “construction” means substantial onsite con-
struction or reconstruction, as defined by rule by the Secretary.

(15) The term “primary energy source” means the fuel or
fuels used by any existing or new electric powerplant, except
it does not include, as determined under rules prescribed by
the Secretary—

(A) the minimum amount of fuel required for unit igni-
tiog, startup, testing, flame stablization, and control uses,
an

(B) the minimum amounts of fuel required to alleviate
or prevent (i) unanticipated equipment outages and (ii)
emergencies directly affecting the public health, safety, or
welfare which would result from electric power outages.
(16) The term “site limitation” means, when used with re-

spect to any powerplant, any specific physical limitation associ-
ated with a particular site which relates to the use of coal or
other alternate fuels as a primary energy source for such pow-
erplant, such as—

(A) inaccessibility to coal or other alternate fuels;

(B) lack of transportation facilities for coal or other al-
ternate fuels;

(C) lack of adeqeuate land or facilities for the han-
dling, use, and storage of coal or other alternate fuels;

(D) lack of adquate land or facilities for the control or
disposal of wastes from such powerplant, including lack of
pollution control equipment or devices necessary to assure
compliance with applicable environmental requirements;
and

(E) lack of an adequate and reliable supply of water,
including water for use in compliance with applicable envi-
ronmental requirements.

(17) The term “applicable environmental requirements”

(A) any standard, limitation, or other requirement es-
tablished by or pursuant to Federal or State law (including
any final order of any Federal or State court) applicable to
emissions of environmental pollutants (including air and
water pollutants) or disposal of solid waste residues result-
ing from the use of coal or other alternate fuels or natural
gas or petroleum as a primary energy source or from the
operation of pollution control equipment in connection with
such use, taking into account any variance of law granted
or issued in accordance with Federal law or in accordance
Wi‘fih State law to the extent consistent with Federal law;
an
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(B) any other standard, limitation, or other require-
ment established by, or pursuant to, the Clean Air Act, the
Federal Water Pollution Control Act, the Solid Waste Dis-
posal Act, or the National Environmental Policy Act of
1969.

(18)(A) The term “peakload powerplant” means a power-
plant the electrical generation of which in kilowatt hours does
not exceed, for any 12-calendar-month period, such power-
plant’s design capacity multiplied by 1,500 hours.

(B) The term “intermediate load powerplant” means a pow-
erplant (other than a peakload powerplant), the electrical gen-
eration of which in kilowatt hours does not exceed, for any 12-
calendar-month period, such powerplant’s design capacity mul-
tiplied by 3,500 hours.

(C) The term “base load powerplant” means a powerplant
the electrical generation of which in kilowatt hours exceeds, for
any 12-calendar-month period, such powerplant’s design capac-
ity multiplied by 3,500 hours.

(D) Not later than 90 days after the date of the enactment
of this Act, the Federal Energy Regulatory Commission shall
prescribe rules under which a powerplant’s design capacity
may be determined for purposes of this paragraph.

(19) The term “cogeneration facility” means an electric
powerplant which produces—

(A) electric power; and

(B) any other form of useful energy (such as steam,
gas, or heat) which is, or will be, used for industrial, com-
mercial, or space heating purposes.

(20) The term “cost”, unless the context indicates other-
wise, means total costs (both operating and capital) incurred
over the estimated remaining useful life of an electric power-
plant, discounted to present value, as determined by the Sec-
retary (in the case of powerplants, in consultation with the
State regulatory authorities). In the case of an electric power-
plant, such costs shall take into account any change required
in the use of existing electric powerplants in the relevant dis-
patching system and other economic factors which are included
in planning for the production, transmission, and distribution
or electric power within such system.

(21) The term “State regulatory authority” means any
State agency which has ratemaking authority with respect to
the sale of electricity by any State regulated electric utility.

(22) The term “air pollution control agency” has the same
meaning as given such term by section 302(b) of the Clean Air
Act.

(23) The term “electric utility” means any person including
any affiliate, or Federal agency which sells electric power.

(24) The term “affiliate”, when used in relation to a per-
son, means another person which controls, is controlled by, or
is under common control with, such person.

(25) The term “Federal agency” means each authority of
the Government of the United States, whether or not it is
within or subject to review by another agency, but does not
include—

(A) the Congress;
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(B) the courts of the United States;

(C) the governments of the territories or possessions of
the United States; and

(D) the government of the District of Columbia.

(26) The term “Btu” means British thermal unit.

(27) The term “Mcf” means, when used in relation to nat-
ural gas, 1,000 cubic feet of natural gas.

(28) The term “mixture”, when used in relation to fuels
used in a unit, means a mixture of such fuels or combination
of such fuels used simultaneously or alternately in such unit.

(29) The term “fluidized bed combustion” means combus-
tion of fuel in connection with a bed of inert material, such as
limestone or dolomite, which is held in a fluid-like state by the
melans of air or other gases being passed through such mate-
rials.

(b) SPECIAL RULES RELATING TO DEFINITIONS OF NATURAL GAS
AND ALTERNATE FUEL.—(1) Subject to paragraph (2), natural gas
which is to be used by a powerplant shall, for purposes of this Act
(other than this subsection), be excluded from the definition of
“natural gas” under subsection (a) (3)(B)(iii) and shall be included
within the definition of “alternate fuel” under subsection (a)(6) if
the person proposing to use such natural gas certifies to the Sec-
retary (together with such supporting documents as the Secretary
may require) that—

(A) such person owns, or is entitled to receive, at the point
of manufacture, synthetic gas derived from coal or another al-
ternate fuel;

(B) the Btu content of such synthetic gas is equal to, or
greater than, the Btu content of the natural gas to be covered
by this subsection by reason of such certification, plus the ap-
proximate Btu content of any natural gas consumed or lost in
transportation;

(C) such person delivers, or arranges for the delivery of,
such synthetic gas to a pipeline or pipelines which by transport
or displacement are capable of delivering such synthetic gas,
mixed with natural gas, to such person; and

(D) all necessary permits, licenses, or approvals from ap-
propriate Federal, State, or local agencies (including Indian
tribes) have been obtained for construction and operation of the
facilities for the manufacture of the synthetic gas involved.

(2) The application of paragraph (1) with respect to the use of
natural gas by any powerplant shall be conditioned on the person
using such natural gas submitting to the Secretary a report not
later than one year after certification is made under paragraph (1),
and annually thereafter, containing the following information:

(A) the source, amount, quality, and point of delivery to
the pipeline of the synthetic gas to which paragraph (1) applied
during the annual period ending with the calendar month pre-
ceding the date of such report; and

(B) the amount, quality, and point of delivery by the pipe-
line to such person of the natural gas covered by paragraph (1)
which is used by the person during such annual period.

(4) For purposes of this subsection, the term “pipeline” means
any interstate or intrastate pipeline or local distribution company.

[42 U.S.C. 8302]
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SEC. 104. TERRITORIAL APPLICATION.

The provisions of this Act shall only apply within the contig-
uous 48 States and the District of Columbia.

[42 U.S.C. 8303]
TITLE II—NEW FACILITIES
Subtitle A—Prohibitions

SEC. 201. COAL CAPABILITY OF NEW ELECTRIC POWERPLANTS; CER-
TIFICATION OF COMPLIANCE.

(a) GENERAL PROHIBITION.—Except to such extent as may be
authorized under subtitle B, no new electric powerplant may be
constructed or operated as a base load powerplant without the ca-
pability to use coal or another alternate fuel as a primary energy
source.

(b) CAPABILITY TO USE COAL OR ALTERNATE FUEL.—An electric
powerplant has the capability to use coal or another alternate fuel
for purposes of this section if such electric powerplant—

(1) has sufficient inherent design characteristics to permit
the addition of equipment (including all necessary pollution de-
vices) necessary to render such electric powerplant capable of
using coal or another alternate fuel as its primary energy
source; and

(2) is not physically, structurally, or technologically pre-
cluded from using coal or another alternate fuel as its primary
energy source.

Capability to use coal or another alternate fuel shall not be inter-
preted to require any such powerplant to be immediately able to
use coal or another alternate fuel as its primary energy source on
its initial day of operation.

(¢) APPLICABILITY TO BASE LOAD POWERPLANTS.—(1) This sec-
tion shall apply only to base load powerplants, and shall not apply
to peakload powerplants or intermediate load powerplants.

(2) For the purposes of this section, hours of electrical genera-
tion pursuant to emergency situations, as defined by the Secretary
and reported to the Secretary, shall not be included in a determina-
tion of whether a powerplant is being operated as a base load pow-
erplant.

(d) SELF-CERTIFICATION.—(1) In order to meet the requirement
of subsection (a), the owner or operator of any new electric power-
plant to be operated as a base load powerplant proposing to use
natural gas or petroleum as its primary energy source shall certify
to the Secretary prior to construction, or prior to operation as a
base load powerplant in the case of a new electric powerplant oper-
ated as a peakload powerplant or intermediate load powerplant,
that such powerplant has capability to use coal or another alter-
nate fuel, within the meaning of subsection (b). Such certification
shall be effective to establish compliance with the requirement of
subsection (a) as of the date it is filed with the Secretary. Within
15 days after receipt of a certification submitted pursuant to this
paragraph, the Secretary shall publish in the Federal Register a
notice reciting that the certification has been filed.
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(2) The Secretary, within 60 days after the filing of a certifi-
cation under paragraph (1), may require the owner or operator of
such powerplant to provide such supporting documents as may be
necessary to verify the certification.

[42 U.S.C. 8311]

Subtitle B—Exemptions

SEC. 211. TEMPORARY EXEMPTIONS.

(a) GENERAL EXEMPTION DUE TO LACK OF ALTERNATE FUEL
SUPPLY, SITE LIMITATIONS, OR ENVIRONMENTAL REQUIREMENTS.—
After consideration of a petition (and comments thereon) for an ex-
emption for a powerplant from the prohibitions of subtitle A, the
Secretary shall, by order, grant an exemption under this subsection
for the use of natural gas or petroleum, if he finds that the peti-
tioner has demonstrated that for the period of the proposed exemp-
tion, despite diligent good faith efforts—

(1) it is likely that an adequate and reliable supply of coal
or other alternate fuel of the quality necessary to conform with
design and operational requirements for use as a primary en-
ergy source will not be available to such powerplant at a cost
(taking into account associated facilities for the transportation
and use of such fuel) which, based upon the best practicable es-
timates, does not substantially exceed the cost, as determined
by rule by the Secretary, of the fuel that would be used as a
primary energy source;

(2) one or more site limitations exist which would ot! per-
mit the location or operation of such a powerplant coal or any
other alternate fuel as a primary energy source; or

(3) the prohibitions of section 201 could not be satisfied
without violating applicable environmental requirements.

(b) TEMPORARY EXEMPTION BASED UPON FUTURE USE OF SYN-
THETIC FUELS.2—After consideration of a petition (and comments
thereon) for an exemption for a powerplant from the prohibitions
of subtitle A, the Secretary shall, by order, grant an exemption
under this subsection for the use of natural gas or petroleum, if he
finds that the petitioner has demonstrated that—

1So in law. Apparently should be “not”.
2Section 175(j) of the Energy Security Act provides as follows:

(j)(1) For purposes of section 211(b) of the Powerplant and Industrial Fuel Use Act of 1978
(92 Stat. 3300), a petitioner under such section shall be deemed to have made the demonstra-
tions required by section 211(b)(1) and section 211(b)(2) of such Act if he has entered into a le-
gally valid agreement with a qualified producer of synthetic fuel for the future delivery of suffi-
cient quantities of synthetic fuel to be used at the facility for which the exemption is sought.
The submission to the Secretary of Energy of evidence of the existence of such a legally valid
agreement also shall be deemed to satisfy the requirement of section 211(b) of such Act that
t}f}e pe:}figoner file and maintain a compliance plan satisfying the requirements of section 214(b)
of such Act.

(2) For purposes of paragraph (1), a person shall be deemed to be a “qualified producer of
synthetic fuel” if he received financial assistance in the form of a loan, loan guarantee, purchase
agreement, or price guarantee pursuant to subtitle D.

(3) In addition, in order to constitute a “legally valid agreement” for purposes of paragraph
(1), the agreement with the qualified synthetic fuel producer must provide for the initial delivery
of synthetic fuel within the period of time during which such facility is exempted pursuant to
section 211(e) of such Act.

(4) For purposes of section 211(b) of such Act, an extension or renewal under section
211(e)(1) of such Act or section 211(e)(2)(B) of such Act may be granted at the time the original
exemption is issued or at any subsequent date.

(5) Nothing in this subsection shall be construed to relieve the petitioner from compliance
with subtitle A of title II of the Powerplant and Industrial Fuel Use Act of 1978.
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(1) the petitioner will comply with the prohibitions of sub-

title A by the end of the proposed exemption by the use of a

synthetic fuel derived from coal or another alternate fuel; and

(2) the petitioner is not able to comply with such prohibi-
tions by the use of such synthetic fuel until the end of the pro-
posed exemption.
The effectiveness of an exemption under this subsection is condi-
tioned on the petitioner filing and maintaining a compliance plan
meeting the requirements of section 214(b).

(e) DURATION OF TEMPORARY EXEMPTIONS.—(1) Except as pro-
vided in paragraph (2), exemptions under this section for any pow-
erplant may not exceed, taking into account any extension or re-
newal, 5 years.

(2)(A) An exemption under subsection (a)(1) may be granted for
a period of more than 5 years, but may not exceed, taking into ac-
count any extension or renewal, 10 years.

(B) An exemption under subsection (b) may be extended be-
yond the 5-year limit under paragraph (1), but such exemption, so
extended, may not exceed 10 years.

(3) If an exemption is granted for any powerplant before the
powerplant is placed in service, the period before it is placed in
service shall not be taken into account in computing the 5-year and
the 10-year limitations of paragraphs (1) and (2).

[42 U.S.C. 8321]

SEC. 212. PERMANENT EXEMPTIONS

(a) PERMANENT EXEMPTION DUE TO LACK OF ALTERNATE FUEL
SuppPLY, SITE LIMITATIONS, ENVIRONMENTAL REQUIREMENTS, OR
ADEQUATE CAPITAL.—(1) After consideration of a petition (and com-
ments thereon) for an exemption for a powerplant from the prohibi-
tions of subtitle A, the Secretary shall, by order, grant a permanent
exemption under this subsection with respect to natural gas or pe-
troleum, if he finds that the petitioner has demonstrated that de-
spite diligent good faith efforts—

(A) it is likely that an adequate and reliable supply of coal
or other alternate fuel of the quality necessary to conform with
design and operational requirements for use as a primary en-
ergy source (i) will not be available within the first 10 years
of the useful life of the powerplant, or (ii) will not be available
at a cost (taking into account associated facilities for the trans-
portation and use of such fuel) which, based upon the best
practicable estimates, does not substantially exceed the cost, as
determined by rule by the Secretary, of the fuel that would be
used as a primary energy source during the useful life of the
powerplant involved;

(B) one or more site limitations exist which would not per-
mit the location or operation of such powerplant using coal or
any other alternate fuel as a primary energy source;

(C) the prohibitions of subtitle A could not be satisfied
without violating applicable environmental requirements; or

(D) the required use of coal or any other alternate fuel
would not allow the petitioner to obtain adequate capital for
the financing of such powerplant.
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(2) The demonstration required to be made by a petitioner
under paragraph (1) shall be made with respect to the site of such
powerplant and reasonable alternative sites.

(b) PERMANENT EXEMPTION DUE TO CERTAIN STATE OR LOCAL
REQUIREMENTS.—After consideration of a petition (and comments
thereon) for an exemption for a powerplant from the prohibitions
of subtitle A, the Secretary may, by order, grant a permanent ex-
emption under this subsection with respect to natural gas or petro-
leum, if he finds that the petitioner has demonstrated that—

(1) with respect to the proposed site of the powerplant, the
construction or operation of such a facility using coal or any
other alternate fuel is infeasible because of a State or local re-
quirement (other than a building code or a nuisance or zoning
law);

(2) there is no reasonable alternative site for such power-
plant which meets the criteria set forth in subsection (a)(1) (A)
through (D); and

(3) the granting of the exemption would be in the public
interest and would be consistent with the purposes of this Act.
(¢) PERMANENT EXEMPTION FOR COGENERATION.—After consid-

eration of a petition (and comments thereon) for an exemption from
one or more of the prohibitions of subtitle A for a cogeneration fa-
cility, the Secretary may, by order, grant a permanent exemption
under this subsection with respect to natural gas or petroleum, if
he—

(1) finds that the petitioner has demonstrated that eco-
nomic and other benefits of cogeneration are unobtainable un-
less petroleum or natural gas, or both, are used in such facil-
ity, and

(2) includes in the final order a statement of the basis for
such finding.

(d) PERMANENT EXEMPTION FOR CERTAIN MIXTURES CON-
TAINING NATURAL GAS OR PETROLEUM.—After consideration of a
petition (and comments thereon) for an exemption for a powerplant
from the prohibitions of subtitle A, the Secretary shall, by order,
grant a permanent exemption under this subsection with respect to
natural gas or petroleum, if he finds that the petitioner has dem-
onstrated that—

(1) the powerplant uses, or proposes to use, a mixture of
petroleum or natural gas and coal or another alternate fuel as
a primary energy source; and

(2) the amount of the petroleum or natural gas used in
such mixture will not exceed the minimum percentage of the
total Btu heat input of the primary energy sources of such
powerplant needed to maintain reliability of operation of such
powerplant consistent with maintaining a reasonable level of
fuel efficiency, as determined in accordance with rules pre-
scribed by the Secretary.

(e) PERMANENT EXEMPTION FOR EMERGENCY PURPOSES.—After
consideration of a petition (and comments thereon) for an exemp-
tion from one or more of the prohibitions of subtitle A for a power-
plant, the Secretary shall, by order, grant a permanent exemption
under this subsection with respect to natural gas or petroleum, if
he finds that the petitioner has demonstrated that such powerplant
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will be maintained and operated only for emergency purposes (as
defined by rule by the Secretary).

(f) PERMANENT EXEMPTION FOR POWERPLANTS NECESSARY To
MAINTAIN RELIABILITY OF SERVICE.—After consideration of a peti-
tion (and comments thereon) for an exemption for a powerplant
from one or more of the prohibitions of subtitle A, the Secretary
may, by order, grant a permanent exemption under this subsection
with respect to natural gas or petroleum if he finds that the peti-
tioner has demonstrated that—

(1) such exemption is necessary to prevent impairment of
reliability of service, and

(2) the petitioner, despite diligent good faith efforts, is not
able to make the demonstration necessary to obtain an exemp-
tion under subsection (a) or (b) in the time required to prevent
such impairment of service.

[42 U.S.C. 8322]

SEC. 213. GENERAL REQUIREMENTS FOR EXEMPTIONS.

(a) USE oF MIXTURES OR FLUIDIZED BED COMBUSTION NOT
FEASIBLE.—Except in the case of an exemption under section 212
(d), the Secretary may grant a permanent exemption for a power-
plant under this subtitle only—

(1) if the applicant has demonstrated that the use of a
mixture of natural gas or petroleum and coal or another alter-
nate fuel, for which an exemption under section 212(d) would
be available, is not economically or technically feasible; and

(2) if the Secretary has not made a finding that the use of
a method of fluidized bed combustion of coal or another alter-
nate fuel is economically and technically feasible.

(b) STATE APPROVAL REQUIRED FOR POWERPLANT.—If the ap-
propriate State regulatory authority has not approved a powerplant
for which a petition has been filed, such exemption, to the extent
it applies to the prohibition under section 201 against construction
without the capability of using coal or another alternate fuel, shall
not take effect until all approvals required by such State regulatory
authority which relate to construction have been obtained.

(¢) No ALTERNATIVE POWER SUPPLY IN THE CASE OF A POWER-
PLANT.—(1) Except in the case of an exemption under section 212
(c), the Secretary may not grant an exemption for a new power-
plant unless he finds that the petitioner has demonstrated that
there is no alternative supply of electric power which is available
within a reasonable distance at a reasonable cost without impair-
ing short-run or long-run reliability of service and which can be ob-
tained by the petitioner, despite reasonable good faith efforts.

(2) The Secretary shall forward a copy of any such petition to
the Federal Energy Regulatory Commission promptly after it is
filed with the Secretary and shall consult with such Commission
before making any finding on such petition under paragraph (1).

[42 U.S.C. 8323]

SEC. 214. TERMS AND CONDITIONS; COMPLIANCE PLANS.

(a) TERMS AND CONDITIONS GENERALLY.—Any exemption from
any prohibition under this subtitle shall be on such terms and con-
ditions as the Secretary determines appropriate, including terms
and conditions requiring the use of effective fuel conservation
measures which are practicable and consistent with the purposes
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of this Act. In the case of any temporary exemption, the terms and
conditions (which may include a compliance plan meeting the re-
quirements of subsection (b)) shall be designed to insure that upon
the expiration of such exemption, the persons and powerplant cov-
ered by such exemption will comply with the applicable prohibi-
tions.
(b) COMPLIANCE PLANS.—A compliance plan meets the require-
ments of this subsection if it is approved by the Secretary and—
(1) contains (A) a schedule indicating how compliance with
applicable prohibitions of this Act will occur and (B) evidence
of binding contracts for fuel, or facilities for the production of
fuel, which would allow or! such compliance; and
(2) is revised at such times and to such extent as the Sec-
retary may require to reflect changes in circumstances.

[42 U.S.C. 8324]
TITLE ITII—EXISTING FACILITIES
Subtitle A—Prohibitions

SEC. 301. EXISTING ELECTRIC POWERPLANTS.

(a) CERTIFICATION BY POWERPLANTS OF COAL CAPABILITY.—At
any time, the owner or operator of an existing electric powerplant
may certify to the Secretary, for purposes of subsection (b)—

(1) whether or not such powerplant has or previously had
the technical capability to use coal or another alternate fuel as
a primary energy source;

(2) whether or not such powerplant could have the tech-
nical capability to use coal or another alternate fuel as a pri-
mary energy source without having—

(A) substantial physical modification of the power-
plant, or

(B) substantial reduction in the rated capacity of the
powerplant; and

(3) whether or not it is financially feasible to use coal or
another alternate fuel as a primary energy source in such a
powerplant.

(b) AUTHORITY OF SECRETARY TO PROHIBIT WHERE COAL OR
ALTERNATE FUEL CAPABILITY EXISTS.—The Secretary may prohibit,
in accordance with section 303(a) or (b), the use of petroleum or
natural gas, or both, as a primary energy source in any existing
electric powerplant, if an affirmative certification under subsection
(a)(1), (2), and (3) is in effect with respect to such powerplant and
if, after examining the basis for the certification, the Secretary con-
curs with the certification.

(¢) AUTHORITY OF SECRETARY TO PROHIBIT EXCESSIVE USE IN
MIXTURES.—At any time, the owner or operator of an existing elec-
tric powerplant may certify to the Secretary for purposes of this
subsection whether or not it is technically and financially feasible
to use a mixture of petroleum or natural gas and coal or another
alternate fuel as a primary energy source in that powerplant. If an
affirmative certification under this subsection is in effect with re-

1So0 in law. Probably should be “for”. See P.L. 95-620, sec. 214, 92 Stat. 3304.
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spect to such powerplant and if, after examining the basis for the
certification, the Secretary concurs with the certification, the Sec-
retary may prohibit, in accordance with section 303(a), the use of
petroleum or natural gas, or both, in such powerplant in amounts
in excess of the minimum amount necessary to maintain reliability
of operation of the unit consistent with maintaining reasonable fuel
efficiency of such mixture.

(d) AMENDMENT OF SUBSECTION (a) AND (c¢) CERTIFICATIONS.—
The owner or operator of any such powerplant may at any time
amend any certification under subsection (a) or (¢) in order to take
into account changes in relevant facts and circumstances; except
that no such amendment to such a certification may be made after
the date of any final prohibition under subsection (b) or (c) based
on that certification.

[42 U.S.C. 8341]
SEC. 303. RULES RELATING TO CASE-BY-CASE AND CATEGORY PROHI-
BITIONS.

(a) CASE-BY-CASE PROHIBITIONS.—(1) Except to the extent au-
thorized by subsection (b), the Secretary shall prohibit any power-
plant from using natural gas or petroleum under the authority
granted him under section 301 (b) or (c¢) only by means of a final
order issued by him which shall be limited to the particular power-
plant involved.

(2) The Secretary may issue such a final order only with re-
spect to a powerplant which is not, at the time the proposed order
is issued, covered by a final rule issued under section (b).

(b) PROHIBITIONS APPLICABLE TO CATEGORIES OF FACILITIES.—
(1) The Secretary may prohibit, by rule, the use of natural gas or
petroleum under section 301(b) in existing electric powerplants.

(2) Each powerplant to be covered by any final rule issued
under this under this subsection shall be specifically identified in
the prosposed rule published under section 701(b).

(3) In prescribing any final rule under this subsection, the Sec-
retary shall take into account any special circumstances or charac-
teristics of each category of powerplants (such as the intermittent
use, size, age, or geographic location of such powerplants. Any such
rules shall not apply in the case of any existing electric powerplant
Wictih respect to which a comparable prohibition was issued by
order.

[42 U.S.C. 8343]

Subtitle B—Exemptions

SEC. 311. TEMPORARY EXEMPTIONS.

(a) TEMPORARY EXEMPTION DUE TO LACK OF ALTERNATE FUEL
SUPPLY, SITE LIMITATIONS, OR ENVIRONMENTAL REQUIREMENTS.—
After consideration of a petition (and comments thereon) for an ex-
emption from one or more of the prohibitions of subtitle A for a
powerplant, the Secretary shall, by order, grant such an exemption
for the use of natural gas or petroleum, if he finds that the peti-
tioner has demonstrated that for the period of the proposed exemp-
tion, despite diligent good faith efforts—

(1) it is likely that an adequate and reliable supply of coal
or other alternate fuel of the quality necessary to conform with
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design and operational requirements for use as a primary en-

ergy source, will not be available to such powerplant at a cost

(taking into account associated facilities for the transportation

and use of such fuel) which, based upon the best practicable es-

timates, does not substantially exceed the costs, as determined
by rule by the Secretary, of using imported petroleum as a pri-
mary energy source;

(2) one or more site limitations exist which would not per-
mit the operation of such a powerplant using coal or any other
alternate fuel as a primary energy source; or

(3) the prohibitions of section 301 could not be satisfied
without violating applicable environmental requirements.

(b) TEMPORARY EXEMPTION BASED UPON FUTURE USE OF
SNYTHETIC FUELS.—After consideration of a petition (and com-
ments thereon) for an exemption from one or more of the prohibi-
tions of subtitle A for a powerplant, the Secretary, by order, shall
grant an exemption under this subsection for the use of natural gas
or petroleum, if he finds that the petitioner has demonstrated
that—

(1) the petitioner will comply with the prohibitions of sub-
title A by the end of the proposed exemption by the use of a
synthetic fuel derived from coal or another alternate fuel; and

(2) the petitioner is not able to comply with such prohibi-
tions by the use of such synthetic fuel until the end of the pro-
posed exemption.

The effectiveness of an exemption under this subsection is condi-
tioned on the petitioner filing and maintaining a compliance plan
meeting the requirements of section 314(b).

(c) TEMPORARY EXEMPTION BASED UPON USE OF INNOVATIVE
TECHNOLOGIES.—After consideration of a petition (and comments
thereon) for an exemption from one or more of the prohibitions of
subtitle A for a powerplant, the Secretary, by order, shall grant an
exemption under this subsection for the use of natural gas or petro-
leum, if he finds that the petitioner has demonstrated that such
powerplant will comply with such prohibitions at the expiration of
such exemption by the adoption of a technology for the use of coal
or another alternate fuel which at the time of the granting of the
exemption is determined by the Secretary to be an innovative tech-
nology. The effectiveness of an exemption under this subsection is
conditioned on the petitioner filing and maintaining a compliance
plan meeting the requirements of section 314(b).

(d) TEMPORARY EXEMPTION FOR UNITS To BE RETIRED.—(1)
After consideration of a petition (and comments thereon) for an ex-
emption from one or more of the prohibitions of subtitle A for a
powerplant, the Secretary shall, by order, grant an exemption
under this subsection for the use of natural gas or petroleum, if he
finds that the petitioner has demonstrated that such powerplant is
to permanently cease operation at or before the expiration of the
exemption period. An exemption under this subsection is condi-
tioned on the petitioner filing and maintaining a compliance plan
meeting the requirements of section 314(b) (other than paragraph
(1)(B)).

(2) Notwithstanding any other provision of this Act, an exemp-
tion under this subtitle may not be granted for any powerplant
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once an exemption under this subsection has been granted for such
powerplant.

(e) TEMPORARY PUBLIC INTEREST EXEMPTION.—After consider-
ation of a petition (and comments thereon) for an exemption for a
powerplant from one or more of the prohibitions of subtitle A for
a powerplant, the Secretary may, by order, grant an exemption
under this subsection for the use of natural gas or petroleum, if he
finds that the petitioner has demonstrated that for the period of
the proposed exemption the issuance of such exemption is in the
public interest and is consistent with the purposes of this Act.

(f) TEMPORARY EXEMPTION FOR PEAKLOAD POWERPLANTS.—
After consideration of a petition (and comments thereon) for an ex-
emption from one or more of the prohibitions of subtitle A for a
powerplant, the Secretary shall, by order, grant an exemption
under this subsection for the use of natural gas or petroleum, if the
petitioner certifies that such powerplant is to be operated solely as
a peakload powerplant.

(g) TEMPORARY EXEMPTION FOR POWERPLANTS WHERE NEC-
ESSARY TO MAINTAIN RELIABILITY OF SERVICE.—(1) After consider-
ation of a petition (and comments thereon) for an exemption from
one or more of the prohibitions of subtitle A for a powerplant, the
Secretary shall, by order, grant an exemption under this subsection
for the use of natural gas or petroleum, if he finds that the peti-
tioner has demonstrated that such exemption is necessary to pre-
vent impairment of reliability of service.

(2) Notwithstanding any other provision of this Act, an exemp-
tion under this subtitle (other than a permanent exemption under
section 312(f) for the use of petroleum) may not be granted for any
powerplant for which an exemption under this subsection has been
granted.

(h) DURATION OF TEMPORARY EXEMPTIONS.—(1) Except as pro-
vided in paragraphs (2) and (3), exemptions under this section for
any powerplant may not exceed, taking into account any extension
or renewal, 5 years.

(2)(A) An exemption under subsection (a)(1) may be granted for
a period of more than 5 years, but may not exceed, taking into ac-
count any extension or renewal, 10 years.

(B) Subject to paragraph (3), an exemption under subsections
(b), (¢), and (g) may be extended beyond the 5-year limit under
paragraph (1), but such exemption, so extended, may not exceed 10
years.

(3) An exemption under subsections (d), (f), and (g) for the use
of natural gas by a powerplant may not extend beyond December
31, 1994.

(4) In computing the 5-year and 10-year limitations of para-
graphs (1) and (2) in the case of any exemption under this section,
the period before the prohibition on the use of natural gas and pe-
troleum would first apply (if the exemption had not been granted)
shall be disregarded.

[42 U.S.C. 8351]
SEC. 312. PERMANENT EXEMPTIONS.
(a) PERMANENT EXEMPTION DUE TO LACK OF ALTERNATE FUEL

SuPPLY, SITE LIMITATIONS, OR ENVIRONMENTAL REQUIREMENTS.—
(1) After consideration of a petition (and comments thereon) for an
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exemption from one or more of the prohibitions of subtitle A for a
powerplant, the Secretary shall, by order, grant a permanent ex-
emption under this subsection for the use of natural gas or petro-
leum, if he finds that the petitioner has demonstrated that despite
diligent good faith efforts—

(A) it is likely that an adequate and reliable supply of coal
or other alternate fuels of the quality necessary to conform
with design and operational requirements for use as a primary
energy source will not be available to such powerplant at a cost
(taking into account associated facilities for the transportation
and use of such fuel) which, based upon the best practicable es-
timates, does not substantially exceed the cost, as determined
by rule by the Secretary, of using imported petroleum as a pri-
mary energy source during the remaining useful life of the
powerplant;

(B) one or more site limitations exist which would not per-
mit the operation of such a powerplant using coal or any other
alternate fuel as a primary energy source; or

(C) the prohibitions of subtitle A could not be satisfied
without violating applicable environmental requirements.

(2) Notwithstanding the preceding provisions of this sub-
section, a powerplant which has been granted an exemption under
subsection (g) may not be granted an exemption under this sub-
section.

(b) PERMANENT EXEMPTION DUE TO CERTAIN STATE OR LOCAL
REQUIREMENTS.—After consideration of a petition (and comments
thereon) for an exemption from one or more of the prohibitions of
subtitle A for a powerplant, the Secretary may, by order, grant a
permanent exemption under this subsection, if he finds that the pe-
titioner has demonstrated that—

(1) with respect to the site of the powerplant, the operation
of such a facility using coal or any other alternate fuel is infea-
sible because of a State or local requirement;

(2) if such State or local requirement is under a building
code or nuisance or zoning law, no other exemption under this
subtitle could be granted for such facility; and

(3) the granting of the exemption would be in the public
interest and would be consistent with the purposes of this Act.
(¢) PERMANENT EXEMPTION FOR COGENERATION.—After consid-

eration of a petition (and comments thereon) for an exemption from
one or more of the prohibitions of subtitle A for a cogeneration fa-
cility, the Secretary may, by order, grant a permanent exemption
under this subsection, if he—

(1) finds that the petitioner has demonstrated that eco-
nomic and other benefits of cogeneration are unobtainable un-
less petroleum or natural gas, or both, are used in such facil-
ity, and

(2) includes in the final order a statement of the basis for
such finding.

(d) PERMANENT EXEMPTION FOR CERTAIN FUEL MIXTURES CON-
TAINING NATURAL GAS OR PETROLEUM.—(1) After consideration of
a petition (and comments thereon) for an exemption from one or
more of the prohibitions of subtitle A for a powerplant, the Sec-
retary shall, by order, grant a permanent exemption under this
subsection, if he finds that the petitioner has demonstrated that—
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(A) the powerplant, or proposes to use, a mixture of petro-
leum or natural gas and coal or another alternate fuel as a pri-
mary energy source; and

(B) the amount of the petroleum or natural gas used in
such mixture will not exceed the minimum percentage of the
total Btu heat input of the primary energy sources of such
powerplant needed to maintain reliability of operation of the
unit consistent with maintaining a reasonable level of fuel effi-
ciency, as determined in accordance with rules prescribed by
the Secretary.

(3) The Secretary may authorize a higher percentage than that
referred to in paragraph (1)(B) if he finds that the higher percent-
age of natural gas allowed would be mixed with synthetic fuels de-
rived from municipal wastes or agricultural wastes and would en-
courage the use of alternate or new technologies which use renew-
able sources of energy.

(e) PERMANENT EXEMPTION FOR EMERGENCY PURPOSES.—After
consideration of a petition (and comments thereon) for an exemp-
tion from one or more of the prohibitions of subtitle A for a power-
plant, the Secretary shall, by order, grant a permanent exemption
under this subsection, if he finds that the petitioner has dem-
onstrated that such powerplant will be maintained and operated
only for emergency purposes (as defined by rule by the Secretary.)

(f) PERMANENT EXEMPTION FOR PEAKLOAD POWERPLANTS.—
After consideration of a petition (and comments thereon) for an ex-
emption from one or more of the prohibitions of subtitle A for a
powerplant, the Secretary shall, by order, grant a permanent ex-
emption under this subsection, if he finds that—

(1) the powerplant is operated solely as a peakload power-
plant;

(2) a denial of such petition is likely to result in a impair-
ment of reliability of service; and

(3)(A) modification of the powerplant to permit compliance
with such prohibitions is technically infeasible; or

(B) such modification would result in an unreasonable ex-
pense.

(g) PERMANENT EXEMPTION FOR INTERMEDIATE LOAD POWER-
PLANTS.—(1) After consideration of a petition (and comments there-
on) for an exemption from one or more of the prohibitions of sub-
title A on the use of petroleum by a powerplant, the Secretary may,
by order, grant a permanent exemption under this subsection, if he
finds that the petitioner has demonstrated that—

(A) the Administrator of the Environmental Protection
Agency (or the appropriate State air pollution control agency)
certifies to the Secretary that the use by such powerplant of
coal or any available alternate fuel as a primary energy source
will cause or contribute to a concentration, in an air quality
control region or any area within such region, of a pollutant for
which any national ambient air quality standard is or would
be exceeded for such area;

(B) such powerplant is to be operated only to replace no
more than the equivalent capacity of existing electric
powerplants—

(i) which use natural gas or petroleum as a primary
energy source,
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(i1) which are owned by the same person who is to op-
erate such powerplant, and

(iii) which, if they used coal as a primary energy
source, would cause or contribute to such a concentration
in such region;

(C) such powerplant is and shall continue to be operated
solely as an intermediate load powerplant;

(D) the net fuel heat input rate for such powerplant will
be maintained at or less than 9,500 Btu’s per kilowatt hour
throughout the remaining useful life of the powerplant; and

(E) the powerplant has the capability to use synthetic fuels
derived from coal or other alternate fuel.

(2) The Secretary shall, from time to time, review each exemp-
tion granted to a powerplant under this subsection, and shall ter-
minate such exemption if he finds that there is available a supply
of synthetic fuel derived from coal or other alternate fuel suitable
for use as a primary energy source by such powerplant.

(h) PERMANENT EXEMPTION FOR USE OF NATURAL GAS BY CER-
TAIN POWERPLANTS WITH CAPACITIES OF LESS THAN 250 MILLION
BTtu’s PER HOUR.—(1) Subject to paragraph (2), after consideration
of a petition (and comments thereon) for an exemption from any
prohibition of subtitle A for the use of natural gas by a powerplant,
the Secretary shall, by order, grant a permanent exemption under
this subsection for such use, if he finds that the petitioner has
demonstrated that—

(A) such powerplant has a design capability of consuming
fuel (or any mixture thereof) at a fuel heat input rate of less
than 250 million Btu’s per hour;

(B) such powerplant was a baseload powerplant on April
20, 1977; and

(C) such powerplant is not capable of consuming coal
without—

(i) substantial physical modification of the unit; or
(i) substantial reduction in the rated capacity of the
unit (as determined by the Secretary).

(2) An exemption under this subsection may only apply to the
prohibitions under section 301 and prohibitions established by final
rules or orders issued before January 1, 1990.

(i) PERMANENT EXEMPTION FOR THE USE OF LNG BY CERTAIN
POWERPLANTS.—After consideration of a petition (and comments
thereon) for an exemption from one or more of the prohibitions of
subtitle A for a powerplant, the Secretary shall, by order, grant a
permanent exemption under this subsection for the use of liquefied
natural gas if the Administrator of the Environmental Protection
Agency (or the appropriate State air pollution control agency) has
certified to the Secretary that the use of coal by such powerplant
as a primary energy source will cause or contribute to a concentra-
tion, in an air quality control region or any area within such re-
gion, of a pollutant for which any national ambient air quality
standard is or would be exceeded for such region or area and the
use of coal would not comply with applicable environmental re-
quirements.

[42 U.S.C. 8352]
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SEC. 313. GENERAL REQUIREMENTS FOR EXEMPTIONS.

(a) USsE oF MIXTURES OR FLUIDIZED BED COMBUSTION NOT
FEASIBLE.—Except in the case of an exemption under section 312
(b), (f), or (i), the Secretary may grant a permanent exemption for
a powerplant under this subtitle only—

(1) if the applicant has demonstrated that the use of a
mixture of natural gas or petroleum and coal (or other alter-
nate fuels), for which an exemption under section 312(b) would
be available, is not economically or technically feasible; and

(2) if the Secretary has not made a finding that the use of
a method of fluidized bed combustion of coal or an alternate
fuel is economically and technically feasible.

(b) NO ALTERNATIVE POWER SUPPLY IN THE CASE OF A POWER-
PLANT.—(1) In the case of an exemption under section 312 (b) or
(g), the Secretary may not grant an exemption for an existing pow-
erplant unless he finds that the petitioner has demonstrated that
there is no alternative supply of electric power which is available
within a reasonable distance at a reasonable cost without impair-
ing short-run or long-run reliability of service and which can be ob-
tained by the petitioner, despite reasonable good faith efforts.

(2) The Secretary shall forward a copy of any such petition to
the Federal Energy Regulatory Commission promptly after it is
filed with the Secretary and shall consult with the Commission be-
fore making any finding on such petition under paragraph (1).

[42 U.S.C. 8353]

SEC. 314. TERMS AND CONDITIONS; COMPLIANCE PLANS.

(a) TERMS AND CONDITIONS GENERALLY.—Any exemption from
any prohibition under this subtitle shall be on such terms and con-
ditions as the Secretary determines appropriate, including terms
and conditions requiring the use of effective fuel conservation
measures which are practicable and consistent with the purposes
of this Act. In the case of any temporary exemption, the terms and
conditions (which may include a compliance plan meeting the re-
quirements of subsection (b)) shall be designed to insure that upon
the expiration of such exemption, the persons and powerplant cov-
ered by such exemption will comply with the applicable prohibi-
tions.

(b) COMPLIANCE PLANS.—A compliance plan meets the require-
ments of this subsection if it is approved by the Secretary and—

(1) contains (A) a schedule indicating how compliance with
applicable prohibition of this Act will occur and (B) evidence of
binding contracts for fuel, or facilities for the production of
fuel, which would allow for such compliance; and

(2) is revised at such times and to such extent as the Sec-
retary may require to reflect changes in circumstances.

[42 U.S.C. 8354]

TITLE IV—ADDITIONAL PROHIBITIONS;
EMERGENCY AUTHORITIES

[Section 401 repealed by section 1(a)(3) of Public Law 100-42
(101 Stat. 310).1

[Section 402 repealed by section 1(a)(4) of Public Law 100-42
(101 Stat. 310).1
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SEC. 403. CONSERVATION IN FEDERAL FACILITIES, CONTRACTS, AND
FINANCIAL ASSISTANCE PROGRAMS.

(a) FEDERAL FACILITIES.—(1) Each Federal agency owning or
operating any electric powerplant shall comply with any prohibi-
tion, term, condition, or other substantial or procedural require-
ment under this Act, to the same extent as would be the case if
such powerplant were owned or operated by a nongovernmental
person.

(2) The President may, by order, exempt from the application
of paragraph (1) any powerplant owned or operated by any Federal
agency, if the President determines that—

(A) such use is in the paramount interest of the United
States and that the powerplant involved is a component of or
is used solely in connection with any weaponry, equipment,
aircraft, vessels, vehicles or other classes or categories of prop-
erty which—

(i) are owned or operated by the Armed Forces of the

United States (including the Coast Guard) or by the Na-

tional Guard of any State; and

(i) are uniquely military in nature; or

(B) there is a lack of appropriation for such use but only
if the President specifically requested such appropriations as a
part of the budgetary process and the Congress failed to make
available such requested appropriation.

Such order shall not take effect until 60 days after a copy of
such order has been transmitted to each House of the Congress.
The President shall review each such determination every 2 years
and submit a report to the Congress on the results of such review.

(b) FEDERAL CONTRACTS AND FINANCIAL ASSISTANCE.—(1) In
order to implement the purposes of this Act, the President shall,
not later than 30 days after the effective date of this Act, issue an
order—

(A) requiring each Federal agency which is authorized to
extend Federal assistance by way of grant, loan, contract, or
other form of financial assistance, to promptly effectuate the
purposes of this Act relating to the conservation of petroleum
and natural gas, by rule, in such contracting or assistance ac-
tivities within 180 days after issuance of such order, and

(B) setting forth procedures, sanctions, penalties, and such
other provisions as the President determines necessary to carry
out such requirement effectively, including a requirement that
each agency annually transmit to the President, and make
available to the public, a report on the actions taken and to be
taken to implement such order.

(2) The President may exempt by order any specific grant,
loan, contract, or other form of financial assistance from all or part
of the provisions of this subsection if he determines such exemption
is in the national interest. The President shall notify the Congress
in writing of such exemption at least 60 days before it is effective.

(38) The President or any Federal agency may not use the au-
thority granted under paragraph (1) to require compliance, includ-
ing the use of coal, by any person or facility with any prohibition
under other sections of this Act if such person or facility has been
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specifically determined by the Secretary as subject to such prohibi-
tion or has been exempted from the application of such prohibition.

[42 U.S.C. 8373]

SEC. 404. EMERGENCY AUTHORITIES.

(a) COAL ALLOCATION AUTHORITY.—(1) If the President—

(A) declares a severe energy supply interruption, as de-
fined in section 3(8) of the Energy Policy and Conservation Act,
or

(B) finds, and publishes such finding, that a national or re-
gional fuel supply shortage exists or may exist which the Presi-
dent determines—

(i) is, or is likely to be, of significant scope and dura-
tion, and of an emergency nature;
(ii) causes, or may cause, major adverse impact on
public health, safety, or welfare or on the economy; and
(iii) results, or is likely to result, from an interruption
in the supply of coal or from sabotage, or an act of God;
the President may, by order, allocate coal (and require the trans-
portation thereof) for the use of any electric powerplant or major
fuel-burning installation, in accordance with such terms and condi-
tions as he may prescribe, to insure reliability of electric service or
prevent unemployment, or protect public health, safety, or welfare.

(2) For purposes of this subsection, the term “coal” means an-
thracite and bituminous coal and lignite (but does not mean any
fuel derivative thereof).

(b) EMERGENCY PROHIBITION ON USE OF NATURAL GAS OR PE-
TROLEUM.—If the President declares a severe energy supply inter-
ruption, as defined in section 3(8) of the Energy Policy and Con-
servation Act, the President may, by order, prohibit any electric
powerplant or major fuel-burning installation from using natural
gas or petroleum, or both, as a primary energy source for the dura-
tion of such interruption. Notwithstanding any other provision of
this section, any suspension of emission limitations or other re-
quirements of applicable implementation plans, as defined in sec-
tion 110(d) of the Clean Air Act, required by such prohibition shall
Re issued only in accordance with section 110(f) of the Clean Air

ct.

(c) EMERGENCY STAYS.—The President may, by order, stay the
application of any provision of this Act, or any rule or order there-
under, applicable to any new or existing electric powerplant, if the
President finds, and publishes such finding, that an emergency ex-
ists, due to national, regional, or systemwide shortages of coal or
other alternate fuels, or disruption of transportation facilities,
which emergency is likely to affect reliability of service of any such
electric powerplant.

(d) DURATION OF EMERGENCY ORDERS.—(1) Except as provided
in paragraph (3), any order issued by the President under this sec-
tion shall not be effective for longer than the duration of the inter-
ruption or emergency, or 90 days, whichever is less.

(2) Any such order may be extended by a subsequent order
which the President shall transmit to the Congress in accordance
with section 551 of the Energy Policy and Conservation Act. Such
order shall be subject to congressional review pursuant to such sec-
tion.
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(3) Notwithstanding paragraph (1), the effectiveness of any
order issued under this section shall not terminate under this sub-
section during the 15-calendar-day period during which any such
subsequent order described in paragraph (2) is subject to congres-
sional review under section 551 of the Energy Policy and Conserva-
tion Act.

(4) For purposes of this subsection, the provisions of this sub-
section supersede the provisions of title II of the Act of September
14, 1976 (Public Law 94-412; 50 U.S.C. 1621 and following).

(e) DELEGATION OF AUTHORITY PROHIBITED.—The authority of
the President to issue any order under this section may not be del-
egated. This subsection shall not be construed to prevent the Presi-
dent from directing any Federal agency to issue rules or regula-
tions or take such other action, consistent with this section, in the
implementation of such order.

(f) PUBLICATION AND REPORTS TO CONGRESS OF ORDERS.—Any
order issued under this section shall be published in the Federal
Register. To the greatest extent practicable, the President shall, be-
fore issuing any order under this section, but in no event later than
5 days after issuing such order, report to the Congress of his inten-
tion to issue such order and state his reasons therefor.

[42 U.S.C. 8374]
[Section 405 repealed by section 1(a)(5) of Public Law 100-42
(101 Stat. 310).1

[TITLE V repealed by section 1(a)(6) of Public Law 100—42 (101
Stat. 310).1

TITLE VI—FINANCIAL ASSISTANCE

SEC. 601. ASSISTANCE TO AREAS IMPACTED BY INCREASED COAL OR
URANIUM PRODUCTION.

(a) DESIGNATION OF IMPACTED AREAS.—(1) In accordance with
such criteria and guidelines as the Secretary of Agriculture shall,
by rule, prescribe, the Governor of any State may designate any
area within such State for the purposes of this section, if he finds
that—

(A) either (i) employment in coal or uranium production
development activities in such area has increased for the most
recent calendar year by 8 percent or more from the imme-
diately preceding year or (ii) employment in such activities will
increase 8 percent or more per year during each of the 3 cal-
endar years beginning after the date of such finding;

(B) such employment increase has required or will require
substantial increases in housing or public facilities and serv-
ices or a combination of both in such area; and

(C) the State and the local government or governments
serving such area lack the financial and other resources to
meet any such increases in public facilities and services within
a reasonable time.

The Secretary of Agriculture shall prescribe a rule containing cri-
teria and guidelines for making a designation under this sub-
section, after consultation with the Secretary of Labor and the Sec-
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retary of Energy, not later than 180 days after the effective date
of this Act.

(2) For purposes of paragraph (1)(C), increased revenues, in-
cluding severance tax revenues, royalties, and similar fees to the
State and local governments which are associated with the increase
in coal or uranium development activities and which are not pro-
hibited from being used under provisions of law in effect on the
date of the enactment of this Act shall be taken into account in de-
termining if a State or local government lacks financial resources.

(8) The Secretary shall, after consultation with the Secretary
of Agriculture, approve any designation of an area under para-
graph (1) only if—

(A) the Governor of the State making the designation pro-
vides the Secretary in writing with the data and information
on which such designation was made, together with such addi-
tional information as the Secretary may require to carry out
the purposes of this section; and

(B) the Secretary determines that the requirements of sub-
paragraphs (A), (B), and (C) of paragraph (1) have been met.
(b) PLANNING GRANTS.—(1) The Secretary of Agriculture may

make a grant to any State in which there is an area designated
and approved under subsection (a) for the purposes of developing
a plan for such area which shall include determinations of—

(A) the anticipated level of coal or uranium production ac-
tivities in such area;

(B) the socio-economic impacts which have occurred or
which are reasonably projected to occur as a result of the in-
crease in coal or uranium production activities;

(C) the availability and location of resources within such
area to meet the increased needs resulting from socio-economic
impacts determined under subparagraph (B) (such as any in-
creased need for housing, or public facilities and services); and

(D) the nature and expense of measures necessary to meet
within a reasonable time the increased needs resulting from
such impact for which there are no resources reasonably avail-
able other than under this section.

(2)(A) Any grant for developing a plan under this subsection
shall be for an amount equal to 100 percent of the costs of such
plan, as determined by the Secretary of Agriculture.

(B) The aggregate amount granted under this subsection in
any fiscal year may not exceed 10 percent of the total amount ap-
propriated for purposes of this section for such year.

(38) The Governor of a State receiving a grant under this sub-
section for developing a plan shall submit a copy of such plan to
the Secretary of Agriculture as soon as practicable after it has been
prepared.

(c) LAND ACQUISITION AND DEVELOPMENT GRANTS.—(1) In the
case of any real property—

(A) within an area for which a plan meeting the require-
ments of subsection (b)(1) has been approved,;

(B) which is for housing or public facilities determined in
such plan as necessary due to an increase in employment due
to coal or uranium development activities;

(C) with respect to which the Secretary of Agriculture has
determined that the State and the local governments serving
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such area do not have the financial resources to acquire or the

legal authority to acquire by condemnation; and

(D) with respect to which there has been an approval in
writing by the Governor of such State that the Secretary of Ag-
riculture exercise his authority under this paragraph,;

the Secretary of Agriculture may acquire such real property or in-
terest therein, by purchase, donation, lease, or exchange. Property
so acquired shall be transferred to the State under such terms and
conditions as the Secretary of Agriculture deems appropriate. Such
terms and conditions shall provide for the reimbursement to the
Secretary of Agriculture for the fair market value of the property,
as determined by the Secretary of Agriculture. The value of any im-
provement of such property made after such acquisition shall not
be taken into account in determining the fair market value of such
property under this subsection. Amounts so received by the Sec-
retary of Agriculture shall be deposited in the Treasury of the
United States as miscellaneous receipts.

(2) Any approval by a Governor of a State under paragraph
(1)(D) shall constitute a binding commitment of such State to ac-
cept the property to be acquired and to provide reimbursement for
the amount of the fair market value of such property, as deter-
mined under paragraph (1).

(8) The Secretary of Agriculture may acquire property under
paragraph (1) by condemnation only if he finds that—

(A) such property is not available by means other than
condemnation at a price which does not substantially exceed
the fair market value of such property;

(B) other real property is not similarly available which is
within the same designated area and which is suitable for the
purposes to which the property involved is to be applied; and

(C) the State and the local governments serving such area
lack the legal authority to acquire such property by condemna-
tion.

(4)(A) In the case of any real property which meets the require-
ments of subparagraphs (A), (B), and (C) of paragraph (1), the Sec-
retary of Agriculture may make a grant to the State in which such
property is located for the purposes of acquiring such property, and
for any site development which is consistent with the plan devel-
oped under subsection (b).

(B) In the case of property acquired by the Secretary of Agri-
culture under paragraph (1) and transferred to the State, the Sec-
retary of Agriculture may make a grant to such unit of government
for the purposes of site development which is consistent with such
plan.

(C) Grants for real property acquisition or site development or
both under this paragraph may not exceed 75 percent of the costs
thereof, as determined by the Secretary of Agriculture.

(5) In the selection of real property for acquisition and in such
acquisition under this subsection, preference shall be given to real
property which the Secretary of Agriculture determines at such
time to be unoccupied or previously mined and abandoned.

(6)(A) Property held by the United States in trust for Indians
or any Indian tribe may not be acquired by condemnation under
this section.
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(B) No property within the National Forest System (as defined
in section 10 of the Forest and Rangeland Renewable Resources
Planning Act of 1974) may be exchanged by the Secretary in any
acquisition under paragraph (1).

(d) GENERAL REQUIREMENTS REGARDING ASSISTANCE.—(1) As-
sistance under this section shall be provided only upon application,
which application shall contain such information as the Secretary
of Agriculture shall prescribe.

(2) The Secretary of Agriculture may make any grant under
this section in whole or in part to the local government or govern-
ments serving an area designated and approved under subsection
(a), or to a council of local governments which includes one or more
local governments serving such area (in lieu of making such grant
solely to the State), if he has determined, after consultation with
the Governor of the State, that to do so would be appropriate.

(3) The Secretary of Agriculture shall prescribe, by rule, cri-
teria for the allocation of assistance under this section. Such cri-
teria shall give due weight to the magnitude of the employment in-
crease involved, the financial resources of the designated area, and
the ratio of the financial burden on the area to the resources avail-
able to such area.

(4) Assistance under this section shall be provided only if the
Secretary of Agriculture is satisfied that—

(A) the amounts expended by the State and the local gov-
ernments involved for the same purposes for which such assist-
ance is provided will not be reduced; and

(B) the amount of such assistance does not reflect any
amount for which other Federal financial assistance is pro-
vided or on proper application would be provided.

(e) DEFINITIONS.—For the purposes of this section—

(1) The term “coal or uranium development activities”
means the production, processing, or transportation of coal or
uranium.

(2) The term “site development” means necessary off-site
improvements, such as the construction of sewer and water
connections, construction of access roads, and appropriate site
restoration, but does not include any portion of the construc-
tion of housing or public facilities.

(f) REPORTS.—Any person regularly engaged in any coal or ura-
nium development activity within an area designated and approved
under subsection (a) shall prepare and transmit a report to the Sec-
retary of Energy within 90 days after a written request to such
person by the Governor of the State in which such area is located.
Such report shall include—

(1) projected employment levels for such activity by such
person within such area during each of the following 3 cal-
endar years;

(2) the projected increase in employees in such area to en-
gage in such activity during each of such calendar years;

(3) the projected quantity of coal (or uranium) to be pro-
duced, processed, or transported by such person during each of
such calendar years; and

(4) actions such companies plan to take or are taking to
provide needed housing and other facilities for their employees



239 POWERPLANT & INDUSTRIAL FUEL USE ACT OF 1978 Sec. 602

directly or by providing funds to the States or local commu-

nities for this purpose.

Copies of the report shall be provided to the Secretary of Energy
and the Secretary shall, subject to the provisions of section 11(d)
of the Energy Supply and Environmental Coordination Act of 1974,
provide the report to the Secretary of Agriculture, the Governor,
and the appropriate county or local officials and make it available
for public review.

(g) ADMINISTRATION.—The Secretary of Agriculture shall carry
out his responsibilities under this section through the Farmers
Home Administration and such other agencies within the Depart-
ment of Agriculture as he may determine appropriate.

(h) APPROPRIATIONS AUTHORIZATION.—(1) There is hereby au-
thorized to be appropriated to the Secretary of Energy for purposes
of this section, $60,000,000 for fiscal year 1979 and $120,000,000
for fiscal year 1980. The Secretary of Energy and the Secretary of
Agriculture shall enter into an agreement for the allocation of
funds appropriated pursuant to this section for carrying out their
respective responsibilities under this section, including the
amounts for personnel and administrative costs, and upon such
agreement, the Secretary of Energy shall transfer to the Secretary
of Agriculture amounts determined under that agreement.

(i) PROTECTION FROM CERTAIN HAZARDOUS ACTIONS.—Federal
agencies having responsibilities concerning the health and safety of
any person working in any coal, uranium, metal, or nonmetallic
mine regulated by any Federal agency shall interpret and utilize
their authorities fully and promptly, including the promulgation of
standards and regulations, to protect existing and future housing,
property, persons, and public facilities located adjacent to or near
active and abandoned coal, uranium, metal, and nonmetallic mines
from actions occurring at such activities that pose a hazard to such
property or persons.

(j) REORGANIZATION.—The authority of the Secretary of Agri-
culture and the authority of the Secretary of Energy under this sec-
tion may not be transferred to any other Secretary or to any other
Federal agency under chapter 9 of title 5, United States Code, or
under any other provision of law, other than under specific provi-
sions of a law enacted after the date of the enactment of this Act.
The preceding provisions of this subsection shall not preclude ei-
ther Secretary from delegating any such authority to any officer,
employee, or entity within such Secretary’s department.

[42 U.S.C. 8401]
SEC. 602. LOANS TO ASSIST POWERPLANT ACQUISITIONS OF AIR POL-
LUTION CONTROL EQUIPMENT.

(a) AUTHORITY TO MAKE LOANS.—The Secretary may, in ac-
cordance with the provisions of this section and such rules and reg-
ulations as he shall prescribe, make a loan (and may make a com-
mitment to loan) to any person who owns or operates any existing
electric powerplant converting to coal or other alternate fuel as its
primary energy source after the effective date of this Act for the
purpose of financing the purchase and installation of one or more
certified air pollution control devices for such electric powerplant.

(b) LIMITATIONS AND CONDITIONS.—A loan made under this
section shall—
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(1) not exceed two-thirds of the cost of purchasing and in-
stalling the certified air pollution control devices;

(2) have a maturity date not extending beyond 10 years
after the date such loan is made;

(3) bear interest at a rate not less than (A) a rate deter-
mined by the Secretary of the Treasury, taking into consider-
ation the average market yield of outstanding Treasury obliga-
tions of comparable maturity, plus (B) 1 percent;

(4) be made on the condition of payment to the Secretary
of a loan fee in an amount equal to (A) such insurance fee as
the Secretary determines is necessary to avoid a Federal rev-
enue loss under this section, plus (B) 1 percent of the loan
amount; and

(5) be made only if the Secretary finds that—

(A) the financial assistance applied for is not other-
wise available from other Federal agencies;

(B) the applicant is unable to obtain sufficient funds
on reasonable terms and conditions from any other source;

(C) there is continued reasonable assurance of full re-
payment of the principal, interest, and fees; and

(D) competition among private entities for the provi-
sion of air pollution control devices for electric powerplants
using coal as their primary energy source to be assisted
under this section will be in no way limited or precluded.

(¢) ALLOCATION AND PRIORITIES.—In making loans or commit-
ments to loan pursuant to this section, the Secretary shall—

(1) allocate a minimum of 25 percent of available financial
as%istance to existing small municipal and rural powerplants;
an

(2) give priority consideration to requests for financial as-
sistance by existing electric powerplants subject to any prohibi-
tion under title III (or under section 2 of the Energy Supply
and Environmental Coordination Act of 1974).

(d) DEFINITIONS.—For purposes of this section—

(1) The term “certified pollution control device” means a
new identifiable device which—

(A) is used, in connection with a powerplant, to abate
or control atmospheric pollution by removing, altering, dis-
posing, storing, or preventing the emission of pollutants;

(B) the appropriate State air pollution control agency
has certified to the Administrator of the Environmental
Protection Agency that such device is needed to meet, and
is in conformity with, State requirements for abatement or
control of atmospheric pollution or contamination;

(C) the Administrator of the Environmental Protection
Agency has certified to the Secretary as not duplicating or
displacing existing air pollution control devices with a re-
maining useful economic life in excess of 2 years and as
otherwise being in furtherance of the requirements and
purposes of the Clean Air Act;

(D) does not constitute or include a building, or a
structural component of a building, other than a building
used exclusively for the purposes set forth in subpara-
graph (A); and
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(E) the construction of which began after the effective
date of this Act.

(2) The term “small municipal or rural cooperative electric
powerplant” means an electric generating unit, which—

(A) by design is not capable of consuming fuel at a fuel
heat input rate in excess of a rate determined appropriate
by the Secretary by rule; and

(B) is owned or operated by a municipality or a rural
electric cooperative.

(e) RECORDS.—(1) The Secretary shall require all persons re-
ceiving financial assistance under this section to keep such records
as the Secretary shall prescribe, including records which fully dis-
close the amount and disposition by such recipient of the proceeds
of such assistance, the total cost of the project or undertaking in
connection with which such assistance was given or used, the
amount of that portion of the cost of the project or undertaking
supplied by other sources, and such other records as will facilitate
an effective audit.

(2) The Secretary and the Comptroller General of the United
States, or any of their duly authorized representatives, shall, until
the later of—

(A) the expiration of 3 years after completing of the project
or undertaking referred to in subsection (a), or
(B) full repayment of interest and principal on a loan made
under this section, occurs,
have access for the purposes of audit, evaluation, examination to
any books, documents, papers, and records of such receipts which
in the opinion of the Secretary or the Comptroller General may be
related or pertinent to such loan.

(f) DEFAULT.—(1) If there is a default in any payment by the
obligor of interest or principal due under a loan entered into by the
Secretary under this section and such default has continued for 90
days, the Secretary has the right to demand payment of such un-
paid amount, unless the Secretary finds that such default has been
remedied, or a satisfactory plan to remedy such default by the obli-
gor has been accepted by the Secretary.

(2) In demanding payment of unpaid interest or principal by
the obligor, the Secretary has all rights specified in the loan-related
agreements with respect to any security which he held with respect
to the loan, including the authority to complete, maintain, operate,
lease, sell, or otherwise dispose of any property acquired pursuant
to such loan or related agreements.

(3) If there is a default under any loan, the Secretary shall no-
tify the Attorney General who shall take such action against the
obligator or other parties liable thereunder as is, in his discretion,
necessary to protect the interests of the United States. The holder
of such loan shall make available to the United States all records
and evidence necessary to prosecute any such suit.

(g) DEPOSIT OF RECEIPTS.—Amounts received by the Secretary
as principal, interest, fees, proceeds from security acquired fol-
lowing default, or other amounts received by the Secretary in con-
nection with loans made under this section shall be paid into the
Treasury of the United States as miscellaneous receipts.

(h) AUTHORIZATION OF APPROPRIATION.—There are hereby au-
thorized to be appropriated to the Secretary such sums as may be
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necessary to carry out the purposes of this section, but not to ex-
ceed $400,000,000 for fiscal year 1979 and $400,000,000 for fiscal
year 1980. Authority granted to the Secretary under subsection (a)
may be exercised only to the extent as may be provided in advance
in appropriation Acts.

[42 U.S.C. 8402]

TITLE VII—ADMINISTRATION AND
ENFORCEMENT

Subtitle A—Procedures

SEC. 701. ADMINISTRATIVE PROCEDURES.

(a) GENERAL RULE MAKING.—Except to the extent otherwise
provided in this section or other provisions of this Act, rules pre-
scribed under this Act shall be made in accordance with the proce-
dures set forth in section 553 of title 5, United States Code.

(b) NOTICES OF RULES AND ORDERS IMPOSING PROHIBITIONS.—
Before the Secretary prescribes any rule or issues any order impos-
ing a prohibition under this Act he shall publish such proposed rule
or order in the Federal Register, together with a statement of the
reasons for such rule or order and, in the case of a rule, a detailed
statement of any special circumstances or characteristics required
to be taken into account in prescribing such rule. A copy shall be
transmitted to the person who operates any such powerplant re-
quired to be specifically identified in such rule or order.

(c¢) PETITIONS FOR EXEMPTIONS.—(1) Any petition for an exemp-
tion from any prohibition under this Act shall be filed at such time
and shall be in such form as the Secretary shall by rule prescribe.
The Secretary, upon receipt of such petition, shall publish a notice
thereof in the Federal Register together with a statement of the
reasons set forth in such a petition for requesting such exemption,
and provide a period of public comment of at least 45 days for writ-
ten comments thereon. Rules required under this paragraph shall
be prescribed not later than 120 days after the date of the enact-
ment of this Act.

(2) The Secretary, upon receipt of such petition, shall notify the
appropriate State agencies having primary authority to permit or
regulate the construction or operation of the electric powerplant
which is the subject of such petition, and, to the maximum extent
practicable, consult with such agencies.

(3) The Secretary, within 6 months after the period for public
comment and hearing applicable to any petition for an exemption,
shall issue a final order granting or denying the petition for such
exemption, except that the Secretary may extend such period to a
specified date if he publishes notice thereof in the Federal Register
and includes with such notice a statement of the reasons for such
extension.

(d) PuBLic COMMENT ON PROHIBITIONS AND EXEMPTIONS.—(1)
In the case of any proposed rule or order by the Secretary imposing
a prohibition or any petition for any order granting an exemption
under this Act, any interested person shall be afforded an oppor-
tunity to present oral data, views, and arguments at a public hear-
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ing. At such hearing any interested person shall have an oppor-
tunity to question—

(A) other interested persons who make oral presentations,

(B) employees and contractors of the United States who
have made written or oral presentations or who have partici-
pated in the development of the proposed rule or order or in
the consideration of such petition, and

(C) experts and consultants who have provided information
to any person who makes an oral presentation and which is
contained in or referred to in such presentation,

with respect to disputed issues of material fact, except that the
Secretary may restrict questioning if he determines that such ques-
tioning is duplicative or is not likely to result in a timely and effec-
tive resolution of such issues. Any oral or documentary evidence
may be received, but the Secretary as a matter of policy shall pro-
vide for the exclusion of irrelevant, immaterial, or unduly repeti-
tious evidence.

(2) A rule or order subject to this section may not be issued ex-
cept on consideration of the whole record or those parts thereof
cited by a party and supported by and in accordance with the reli-
able, probative, and substantial evidence.

(e) TRANSCRIPT.—A transcript shall be kept of any public hear-
ing made in accordance with this section.

(f) ENVIRONMENTAL PROTECTION AGENCY COMMENT.—A copy of
any proposed rule or order to be prescribed or issued by the Sec-
retary which imposes a prohibition under this Act (other than
under section 404), or a petition for an exemption (or permit) under
this Act (other than under section 404), shall be transmitted by the
Secretary to the Administrator of the Environmental Protection
Agency and the Secretary shall request such agency to comment
thereon within the period provided to the public unless a longer pe-
riod is provided under the Clean Air Act. In any such case, the Ad-
ministrator of the Environmental Protection Agency shall be af-
forded the same opportunity to comment and question as is pro-
vided other interested persons under subsection (d).

(h) COORDINATION WITH OTHER PROVISIONS OF LAW.—(1) Ex-
cept as provided in sections 702(c)(4), 723(d)(5), and 724 of this Act,
title V of the Department of Energy Organization Act (42 U.S.C.
7191, et seq.) shall not apply with respect to this Act.

(2) The preceding provisions of this section shall not apply with
respect to any exercise of authority under section 404.

(3) The procedures applicable under this Act shall not—

(A) be considered to be modified or affected by any other
provision of law unless such other provision specifically
amends this Act (or provisions of law cited herein), or

(B) be considered to be superseded by any other provision
of law unless such other provision does so in specific terms, re-
ferring to this Act, and declaring that such provision super-
sedes, in whole or in part, the procedures of this Act.

[42 U.S.C. 8411]
SEC. 702. JUDICIAL REVIEW.
(a) PUBLICATION AND DELAY OF PROHIBITION OR EXEMPTION TO

ALLOW FOR REVIEW.—Any final rule or order prescribed by the Sec-
retary imposing a prohibition or granting an exemption (or permit)
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under this Act shall be published in the Federal Register, and shall
not take effect earlier than the 60th calendar day after such rule
or order is published.

(b) PUBLICATION OF DENIAL OF EXEMPTION OR PERMIT.—Any
final order issued by the Secretary denying any petition for an ex-
emption or a permit under this Act shall be published in the Fed-
eral Register, together with the reasons for such action.

(¢) JupiciAL REVIEW.—(1) Any person aggrieved by any final
rule or order referred to in subsection (a) or in section 404, or by
the denial of a petition for an order granting an exemption (or per-
mit) referred to in subsection (b), may at any time before the 60th
day after the date such rule, order, or denial is published under
subsection (a) or (b), file a petition with the United States court of
appeals for the circuit wherein such person resides, or has his prin-
cipal place of business, for judicial review thereof. A copy of the pe-
tition shall be forthwith transmitted by the clerk of the court to the
Secretary. The Secretary thereupon shall file in the court the writ-
ten submissions to, and transcript of, the written or oral pro-
ceedings on which the rule or order was based as provided in sec-
tion 2112 of title 28, United States Code.

(2) Upon the filing of the petition referred to in paragraph (1),
the court shall have jurisdiction to review the rule, order, or denial
in accordance with chapter 7 of title 5, United States Code, and to
grant appropriate relief as provided in such chapter. No rule or
order (or denial thereof) may be affirmed unless supported by sub-
stantial evidence.

(3) The judgment of the court affirming or setting aside, in
whole or in part, any such rule, order, or denial shall be final, sub-
ject to review by the Supreme Court of the United States upon cer-
tiorari or certification as provided in section 1254 of title 28,
United States Code.

(4) Subject to the direction and control of the Attorney General,
as provided in section 519 of title 28, United States Code, attorneys
appointed by the Secretary may appear for and represent the Sec-
retary in any proceeding instituted under this section in accordance
with section 502(c) of the Department of Energy Organization Act.

[42 U.S.C. 8412]

Subtitle B—Information and Reporting

SEC. 711. INFORMATION.

(a) AUTHORITY OF SECRETARY.—For purposes of carrying out
his responsibilities under this Act, the Secretary may require,
under the authority of this Act or any other authority administered
by him, any person owning, operating or controlling any electric
powerplant, or any other person otherwise subject to this Act to
submit such information and reports of any kind or nature directly
to the Secretary necessary to implement the provisions of this Act
and insure compliance with the provisions of this Act, and any rule
or order thereunder. The provisions of section 11(d) of the Energy
Supply and Environmental Coordination Act of 1974 shall apply
with respect to information obtained under this section to the same
extent and in the same manner as it applies with respect to energy
information obtained under section 11 of such Act.
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(b) AUTHORITY OF PRESIDENT AND FEDERAL ENERGY REGU-
LATORY COMMISSION.—In the case of responsibilities expressly
given by this Act to the President or the Federal Energy Regu-
latory Commission, subsection (a) shall be applied as if the ref-
erences to the Secretary were references to the President or the
Federal Energy Regulatory Commission, as the case may be.

(¢c) NATURAL GAS USAGE BY ELECTRIC UTILITIES.—(1) For pur-
poses of section 404(b) and other emergency authorities, the Sec-
retary shall obtain data necessary to determine—

(A) within 6 months after the date of the enactment of this
subsection, the total quantities of natural gas used as a pri-
mary energy source by each electric utility during calendar
year 1977, and

(B) on a semiannual basis, the total quantities of natural
gas used as a primary energy source during the previous 6-
month period by each electric utility.

(2) [Repealed by section 1051(e) of Public Law 104-66 (109
Stat. 716).]1

SEC. 712. COMPLIANCE REPORT.

(a) GENERALLY.—Any person owning, operating, or proposing
to operate one or more existing electric powerplants required to
come into compliance with the prohibitions of this Act shall on or
before January 1, 1980, and annually thereafter, submit to the Sec-
retary a report identifying all such existing electric powerplants
owned or operated by such person. Such report shall—

(1) set forth the anticipated schedule for compliance with
the applicable requirements and prohibitions by each such
electric powerplant;

(2) indicate proposed or existing contracts or other commit-
ments or good faith negotiations for such contracts or commit-
ments for coal or another alternate fuel, equipment, or com-
binations thereof, which would enable such powerplant to com-
ply with such prohibitions; and

(3) identify those electric powerplants, if any, for which ap-
plication for temporary or permanent exemption from the pro-
hibitions of this Act may be filed.

(b) REPORT ON IMPLEMENTATION OF SECTION 808 PLAN.—Any
electric utility required to submit a conservation plan under section
808 shall annually submit to the Secretary a report identifying the
steps taken during the preceding year to implement such plan.

[42 U.S.C. 8422]

Subtitle C—Enforcement

SEC. 721. NOTICE OF VIOLATION; OTHER GENERAL PROVISIONS.

(a) NOTICE OF VIOLATION.—(1) Whenever, on the basis of any
information available, the Secretary finds that any person is in vio-
lation of any provision of this Act, or any rule or order thereunder,
the Secretary shall issue notice of such violation. Any notice issued
under this subsection shall be in writing and shall state with rea-
sonable specificity the nature of the violation.

(2) Paragraph (1) shall not be construed to relieve any person
of liability under the other provisions of this Act for any act or
omission occurring before the issuance of notice.
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(b) INDIVIDUAL LIABILITY OF CORPORATE PERSONNEL.—Any in-
dividual director, officer, or agent of a corporation who willfully au-
thorizes, orders, or performs any of the acts or practices consti-
tuting in whole or in part a violation of this Act, or any rule or
order thereunder, shall be subject to penalties under this section
without regard to any penalties to which the corporation may be
subject, except that no such individual director, officer, or agent
shall be subject to imprisonment under section 722, unless he also
knew of noncompliance by the corporation or had received from the
Secretary notice of noncompliance by the corporation.

(d) FEDERAL AGENCIES.—The provisions of sections 722 and
723 shall not be construed to apply to any Federal agency or officer
or employee thereof acting in his official capacity.

[42 U.S.C. 8431]

SEC. 722. CRIMINAL PENALTIES.

Any person who willfully violates any provision of this Act, or
any rule or order thereunder, shall be subject to a fine of not more
than $50,000, or to imprisonment for not more than one year, or
both, for each violation.

[42 U.S.C. 8432]

SEC. 723. CIVIL PENALTIES.

(a) GENERAL CIVIL PENALTY.—Any person who violates any
provision of this Act, or rule or order thereunder, shall be subject
to a civil penalty, which shall be assessed by the Secretary, of not
more than $25,000 for each violation. Each day of violation shall
constitute a separate violation.

(b) CiviL. PENALTIES FOR OPERATION OR USE OF FUELS IN EX-
CESS OF EXEMPTION.—In the case of any electric powerplant grant-
ed an exemption, any person who operates such powerplant during
any 12-calendar-month period in excess of that authorized in such
exemption, shall be liable for a civil penalty, which shall be as-
sessed by the Secretary. The amount of such civil penalty may not
exceed $10 per barrel of petroleum or $3 per Mcf of natural gas
used in operation of such powerplant in excess of that authorized
in such exemption.

(2) Any industrial user who violates prohibition under sub-
section (b)(2) of section 402 shall be subject to a civil penalty,
which shall be assessed by the Secretary and which shall not ex-
ceed $500 per day of violation for each outdoor lighting fixture in-
volved which was used by an industrial customer, but not to exceed
$5,000 per outdoor lighting fixture involved.

(3) The penalties under this subsection shall only apply in the
case of a violation by any person who at the time of the violation
had knowledge or reasonably should have had knowledge that the
action involved was prohibited under section 402.

(d) AsSESSMENT.—(1) Before issuing an order assessing a civil
penalty against any person under this Act, the Secretary shall pro-
vide to such person notice of the proposed penalty. Such notice
shall inform such person of his opportunity to elect in writing with-
in 30 days after the date of receipt of such notice to have the proce-
dures of paragraph (3) (in lieu of those of paragraph (2)) apply with
respect to such assessment.

(2)(A) Unless an election is made within 30 calendar days after
receipt of notice under paragraph (1) to have paragraph (3) apply
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with respect to such penalty, the Secretary shall assess the pen-
alty, by order, after a determination of violation has been made on
the record after an opportunity for an agency hearing pursuant to
section 554 of title 5, United States Code, before an administrative
law judge appointed under section 3105 of such title 5. Such as-
sessment order shall include the administrative law judge’s find-
ings and the basis for such assessment.

(B) Any person against whom a penalty is assessed under this
paragraph may, within 60 calendar days after the date of the order
of the Secretary assessing such penalty, institute an action in the
United States court of appeals for the appropriate judicial circuit
for judicial review of such order in accordance with chapter 7 of
title 5, United States Code. The court shall have jurisdiction to
enter a judgment affirming, modifying, or setting aside in whole or
in part, the order of the Secretary, or the court may remand the
proceeding to the Secretary for such further action as the court
may direct.

(38)(A) In the case of any civil penalty with respect to which the
procedures of this paragraph have been elected, the Secretary shall
promptly assess such penalty, by order, after the date of the receipt
of the notice under paragraph (1) of the proposed penalty.

(B) If the civil penalty has not been paid within 60 calendar
days after the assessment order has been made under subpara-
graph (A), the Secretary shall institute an action in the appropriate
district court of the United States for an order affirming the assess-
ment of the civil penalty. The court shall have authority to review
de novo the law and the facts involved, and shall have jurisdiction
to enter a judgment enforcing, modifying, and enforcing as so modi-
fied, or setting aside in whole or in part, such assessment.

(C) Any election to have this paragraph apply may not be re-
voked except with the consent of the Secretary.

(4) If any person fails to pay an assessment of a civil penalty
after it has become a final and unappealable order under para-
graph (2), or after the appropriate district court has entered final
judgment in favor of the Secretary under paragraph (3), the Sec-
retary shall institute an action to recover the amount of such pen-
alty in any appropriate district court of the United States. In such
action, the validity and appropriateness of such final assessment
order or judgment shall not be subject to review.

(5)(A) Notwithstanding the provisions of title 28, United States
Code, or of section 502(c) of the Department of Energy Organiza-
tion Act, the Secretary shall be represented by the general counsel
of the Department of Energy (or any attorney or attorneys within
the Department of Energy designated by the Secretary) who shall
supervise, conduct, and argue any civil litigation to which para-
graph (3) of this subsection applies (including any related collection
action under paragraph (4)) in a court of the United States or in
any other court, except the Supreme Court. However, the Secretary
or the general counsel shall consult with the Attorney General con-
cerning such litigation, and the Attorney General shall provide, on
request, such assistance in the conduct of such litigation as may be
appropriate.

(B) Subject to the provisions of section 502(c) of the Depart-
ment of Energy Organization Act, the Secretary shall be rep-
resented by the Attorney General, or the Solicitor General, as ap-
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propriate, in actions under this subsection, except to the extent
provided in subparagraph (A) of this paragraph.

(C) Section 402(d) of the Department of Energy Organization
Act shall not apply with respect to the functions of the Secretary
under this subsection.

[42 U.S.C. 8433]

SEC. 724. INJUNCTIONS AND OTHER EQUITABLE RELIEF.

Whenever it appears to the Secretary that any person has en-
gaged, is engaged, or is about to engage in acts or practices consti-
tuting a violation of this Act, or any rule or order thereunder, a
civil action, may be brought, in accordance with section 502(c) of
the Department of Energy Organization Act, in the appropriate dis-
trict court of the United States to enjoin such acts or practices,
and, upon a proper showing, the court shall grant, without bond,
mandatory or prohibitive injunctive relief, including interim equi-
table relief.

[42 U.S.C. 8434]

SEC. 725. CITIZENS SUITS.

(a) GENERAL RULE.—Except as otherwise provided in sub-
section (b), any aggrieved person may commence a civil action for
mandatory or prohibitive injunctive relief, including interim equi-
table relief, against the Secretary or the head of any Federal agen-
cy which has a responsibility under this Act if there is an alleged
failure of the Secretary or such agency head to perform any act or
duty under this Act which is not discretionary. The United States
district courts shall have jurisdiction over actions brought under
this section, without regard to the amount in controversy or the
citizenship of the parties.

(b) NOTICE TO SECRETARY OR AGENCY HEAD.—No action may
be commenced under subsection (a) before the 60th calendar day
after the date on which the plaintiff has given notice of such action
to the Secretary or the agency head involved. Notice under this
subsection shall be given in such manner as the Secretary shall
prescribe by rule.

(¢) AUTHORITY OF SECRETARY TO INTERVENE.—In any action
brought under subsection (a), the Secretary, if not a party, may in-
tervene as a matter of right.

(d) Costs OF LITIGATION.—The court, in issuing any final order
in any action brought under subsection (a), may award costs of liti-
gation (including reasonable attorney and expert witness fees) to
any party, whenever the court determines such award is appro-
priate.

(e) OTHER REMEDIES TO REMAIN AVAILABLE.—Nothing in this
section shall restrict any right which any aggrieved person (or class
of aggrieved persons) may have under any statute or common law
to seek enforcement of this Act or any rule thereunder, or to seek
any other relief (including relief against the Secretary or the agen-
cy head involved).

[42 U.S.C. 8435]
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Subtitle D—Preservation of Contractual Rights

SEC. 731. PRESERVATION OF CONTRACTUAL INTEREST.

(a) RIGHT To TRANSFER CONTRACTUAL INTERESTS.—(1) If any
person receives natural gas, the use of which is prohibited by the
provisions of title III or any rule or order thereunder, and if such
natural gas is received pursuant to a contract in effect on April 20,
1977, between such person and any other person, such person re-
ceiving such natural gas may transfer all or any portion of such
person’s contractual interests under such contract and receive con-
sideration from the person to whom such contractual interests are
transferred. The consideration authorized by this subsection shall
not exceed the maximum consideration established as just com-
pensation under this section.

(2) Any person who would have transported or distributed the
natural gas subject to a contract with respect to which contractual
interests are transferred pursuant to paragraph (1) shall be enti-
tled to receive just compensation (as determined by the Commis-
?ion) dfrom the person to whom such contractual interests are trans-
erred.

(b) DETERMINATION OF CONSIDERATION.—(1) The Commission
shall, by rule, establish guidelines for the application on a regional
or national basis (as may be appropriate) of the criteria specified
in subsection (e)(1) to determine the maximum consideration per-
mitted as just compensation under this section.

(2) The person transferring contractual interests pursuant to
subsection (a)(1) and the person to whom such interests are trans-
ferred may agree on the amount of, or method of determining, the
consideration to be paid for such transfer and certify such consider-
ation to the Commission. Except as provided in paragraph (4), such
agreed-upon consideration shall not exceed the consideration deter-
mined by application of the guidelines prescribed by the Commis-
sion under paragraph (1).

(3) In the event the person transferring contractual interests
pursuant to subsection (a)(1) and the person to whom such inter-
ests are to be transferred fail to agree, under paragraph (2), on the
amount of, or method of determining, the consideration to be paid
for such transfer, the Commission may, at the request of both such
persons, prescribe the amount of, or method of determining, such
consideration. Upon the request of either such person, the Commis-
sion shall make such determination on the record, after an oppor-
tunity for agency hearing. In any such latter case, the determina-
tion of the Commission shall be binding upon the party requesting
that such determination be made on the record of the agency hear-
ing. The consideration prescribed by the Commission shall not ex-
ceed the maximum consideration permitted as just compensation
under this section. In prescribing the amount of, or method of de-
termining, consideration under this paragraph, to the maximum
extent practicable, the Commission shall utilize any liquidated
damages provision set forth in the applicable contracts, but in no
event may the Commission prescribe consideration in excess of the
maximum consideration permitted as just compensation under this
section.

(4) In the event that the consideration agreed upon under
paragraph (2) exceeds the consideration determined by application
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of the guidelines prescribed by the Commission under paragraph
(1), the Commission may approve such agreed-upon consideration
if the Commission determines such agreed-upon consideration does
not exceed the maximum consideration permitted as just com-
pensation under this section.

(5) If consideration is agreed upon under paragraph (2) and
such consideration exceeds the consideration determined by appli-
cation of the guidelines prescribed under paragraph (1), but does
not exceed the maximum consideration permitted as just com-
pensation under this section, the Commission may not require a re-
fund of any portion of the agreed-upon consideration paid with re-
spect to deliveries of natural gas occurring prior to the Commis-
sion’s action under paragraph (4) approving or disapproving such
consideration unless the Commission determines—

(A) such agreed-upon consideration was fraudulently es-
tablished;

(B) the processing of the request for approval of such
agreed-upon consideration under paragraph (4) was willfully
delayed by a party to the transfer; or

(C) such agreed-upon consideration exceeds the maximum
consideration permitted as just compensation under this sec-
tion.

(c) RESTRICTIONS ON TRANSFERS UNENFORCEABLE.—(1) Any
provision of any contract, which prohibits any transfer authorized
by subsection (a)(1) or terminates such contract on the basis of
such transfer, shall be unenforceable in any court of the United
States and in any court of any State.

(2) No State may enforce any prohibition on any transfer au-
thorized by subsection (a)(1).

(d) CONTRACTUAL OBLIGATIONS UNAFFECTED.—The person ac-
quiring contractual interests transferred pursuant to subsection
(a)(1) shall assume the contractual obligations which the person
transferring such contractual interests has under such contract.
This subsection shall not relieve the person transferring such con-
tractual interests from any contractual obligation of such person
under such contract if such obligation is not performed by the per-
son acquiring such contractual interests.

(e) DEFINITIONS.—For purposes of this section—

(1) The term “just compensation”, when used with respect to
any transfer of contractual interests authorized by subsection
(a)(1), means the maximum amount of, or method of determining,
consideration which does not exceed the amount by which—

(A) the reasonable costs (excluding capital costs) incurred,
during the remainder of the period of the contract with respect
to which contractual interests are transferred under subsection
(a)(1), in direct association with the use of a fuel, other than
natural gas, as a primary energy source by the applicable ex-
isting electric powerplant, exceed

(B) the price of natural gas under such contract during
such period.

For purposes of subparagraph (A), the reasonable costs associated
with the use of a fuel, other than natural gas, as a primary energy
source shall include an allowance for the amortization, over the re-
maining useful life, of the undepreciated value of depreciable assets
located on the premises containing such electric powerplant, which
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assets were directly associated with the use of natural gas and are
not usable in connection with the use of such other fuel.

(2) The term “just compensation”, when used with respect to
subsection (a)(2), means an amount equal to any loss of revenue,
during the remaining period of the contract with respect to which
contractual interests are transferred pursuant to subsection (a)(1),
to the extent such loss (A) is directly incurred by reason of the dis-
continuation of the transportation or distribution of natural gas re-
sulting from the transfer of contractual interests pursuant to sub-
section (a)(1), and (B) is not offset by revenues derived from other
transportation or distribution which would not have occurred if
such contractual interests had not been transferred.

(3) The term “contractual interests”, with respect to a contract
described in subsection (a)(1), includes the right to receive natural
gas as affected by any applicable curtailment plan filed with the
Commission or the appropriate State regulatory authority.

(4) The term “State” means each of the several States, the Dis-
trict of Columbia, Puerto Rico, any territory or possession of the
United States, and any political subdivision of any of the foregoing.

(5) The term “interstate pipeline” means any person engaged
in the transportation of natural gas in interstate commerce subject
to the jurisdiction of the Commission under the Natural Gas Act.

(6) The term “Commission” means the Federal Energy Regu-
latory Commission.

(7) The term “contract”, when used with respect to a contract
for receipt of natural gas, which contract was in existence on April
20, 1977, does not include any renewal or extension occurring after
such date unless such renewal or extension occurs pursuant to the
exercise of an option by the person receiving natural gas under
such contract.

(f) COORDINATION WITH THE NATURAL GAS AcT.—(1) Consider-
ation paid by any interstate pipeline pursuant to this section shall
be deemed just and reasonable for purposes of sections 4, 5, and
7 of the Natural Gas Act. The Commission shall not deny a pass-
through by such interstate pipeline of such consideration based
upon the amount of such consideration paid pursuant to this sec-
tion.

(2) No person shall be subject to the jurisdiction of the Com-
mission under the Natural Gas Act or to regulation as a common
carrier under any provision of Federal or State law solely by reason
of making any sale, or engaging in any transportation, of natural
gas with respect to which the transfer of contractual interests is
authorized under subsection (a)(1).

(3) Nothing in this section shall exempt from the jurisdiction
of the Commission under the Natural Gas Act any transportation
in interstate commerce of natural gas, any sale in interstate com-
merce for resale of natural gas, or any person engaged in such
transportation or such sale to the extent such transportation, sale
or person is subject to the jurisdiction of the Commission under
such Act without regard to the transfer of contractual interests
under subsection (a)(1).

(4) Nothing in this section shall exempt any person from any
obligation to obtain a certificate of public convenience and necessity
for the transportation by an interstate pipeline of natural gas with
respect to which the transfer of contractual interests is authorized
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under subsection (a)(1). The Commission shall not deny such a cer-
tificate for the transportation in interstate commerce of natural gas
based upon the amount of consideration paid pursuant to this sec-
tion.

(g) VOLUME LIMITATION.—No supplier of natural gas under any
contract, with respect to which contractual interests have been
transferred under subsection (a)(1), shall be required to supply nat-
ural gas during any relevant period in volume amounts which ex-
ceed the lesser of—

(1) the volume determined by reference to the maximum
delivery obligations specified in such contract;

(2) the volume which such supplier would have been re-
quired to supply, under the curtailment plan in effect for such
supplier, to the person, who transferred contractual interests
under subsection (a)(1), if no such transfer had occurred;

(3) the volume which would have been delivered, or for
which payment would have been made, pursuant to such con-
tract but for the prohibition on the use of such natural gas
under title IIT of this Act or any rule or order thereunder; and

(4) the volume actually delivered or for which payment
would have been made pursuant to such contract during the
12-calendar-month period ending immediately before such
transfer of contractual interests pursuant to this section.

(h) JubiciAL REVIEW.—Any action by the Commission under
this section is subject to judicial review in accordance with chapter
7 of title 5, United States Code.

[42 U.S.C. 8441]

Subtitle E—Studies

SEC. 741. NATIONAL COAL POLICY STUDY.

(a) STuDY.—The President, acting through the Secretary and
the Administrator of the Environmental Protection Agency, shall
make a full and complete investigation and study of the alternative
national uses of coal available in the United States to meet the Na-
tion’s energy requirements consistent with national policies for the
protection and enhancement of the quality of the environment and
for economic recovery and full employment. In particular the study
should identify and evaluate—

(1) current and prospective coal requirements of the
United States;

(2) current and prospective voluntary and mandatory en-
ergy conservation measures and their potential for reduction of
the United States coal requirements;

(3) current and prospective coal resource production, trans-
portation, conversion, and utilization requirements;

(4) the extent and adequacy of coal research, development,
and demonstration programs being carried out by Federal,
State, local, and nongovernmental entities (including financial
resources, manpower, and statutory authority);

(5) programs for the development of coal mining tech-
nologies which increase coal production and utilization while
protecting the health and safety of coal miners;
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(6) alternative strategies for meeting anticipated United
States coal requirements, consistent with achieving other na-
tional goals, including national security and environmental
protection;

(7) existing and prospective governmental policies and
laws affecting the coal industry with the view of determining
what, if any, changes in and implementation of such policies
and laws may be advisable in order to consolidate, coordinate,
and provide an effective and equitable national energy policy
consistent with other national policies; and

(8) the most efficient use of the Nation’s coal resources
considering economic (including capital and consumer costs,
and balance of payments), social (including employment), envi-
ronmental, technological, national defense, and other aspects.
(b) REPORT.—Within 18 months after the effective date of this

Act, the President shall submit to the Congress a report with re-
spect to the studies and investigations, together with findings and
recommendations in order that the Congress may have such infor-
mation in a timely fashion. Such report shall include the Presi-
dent’s determinations and recommendations with respect to—

(1) the Nation’s projected coal needs nationally and region-
ally, for the next 2 decades with particular reference to electric
power;

(2) the coal resources available or which must be developed
to meet those needs, including, as applicable, the programs for
research, development, and demonstration necessary to provide
technological advances which may greatly enhance the Nation’s
ability to efficiently and economically utilize its fuel resources,
consistent with applicable environmental requirements;

(3) the air, water, and other pollution created by coal re-
quirements, including any programs to overcome promptly and
efficiently any technological or economic barriers to the elimi-
nation of such pollution;

(4) the existing policies and programs of the Federal Gov-
ernment and of State and local governments, which have any
significant impact on the availability, production or efficient
and economic utilization of coal resources and on the ability to
meet the Nation’s energy needs and environmental require-
ments; and

(5) the adequacy of various transportation systems, includ-
ing roads, railroads, and waterways to meet projected increases
in coal production and utilization.

Before submitting a report to the Congress under subsection (b),
the President shall publish in the Federal Register a notice and
summary of the proposed report, make copies of such report avail-
able, and accord interested persons an opportunity (of not less than
90 days’ duration) to present written comments; and shall make
such modifications of such report as he may consider appropriate
on the basis of such comments.

(c) AUTHORIZATION OF APPROPRIATIONS.—There is hereby au-
thorized to be appropriated to the Secretary for allocation between
the Department of Energy and the Environmental Protection Agen-
cy for fiscal years 1979 and 1980, not to exceed $18,000,000, for use
in carrying out the purposes of this section.

[42 U.S.C. 8451]
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SEC. 743. IMPACT ON EMPLOYEES.

(a) EVALUATION.—The Secretary shall conduct continuing eval-
uations of potential loss or shifts of employment which may result
from any prohibition under this Act, including, if appropriate, in-
vestigating threatened plant closures or reductions in employment
allegedly resulting from such prohibition. The results of such eval-
uations and each investigation shall promptly be made available to
the public.

(b) INVESTIGATION AND HEARINGS.—On a written request filed
with the Secretary by or on behalf of any employee who is dis-
charged or laid off, threatened with discharge or layoff, or other-
wise discriminated against, by any person because of the alleged ef-
fects of any such prohibition, the Secretary shall investigate the
matter and, at the request of any party, shall hold public hearings,
after not less than 30 days notice, at which the Secretary shall re-
quire the parties, including any employer involved, to present infor-
mation on the actual or potential effect of such prohibition on em-
ployment and on any alleged employee discharge, layoff, or other
discrimination relating to prohibitions and the detailed reasons or
justification therefor. At the completion of such investigation, the
Secretary shall make findings of fact as to the effect of such prohi-
bition on employment and on the alleged employee discharge, lay-
off, or discrimination and shall make such recommendations as he
deems appropriate. Such report, findings, and recommendations
shall be available to the public. The Secretary of Labor shall par-
ticipate in each such investigation.

(¢) RULE OF CONSTRUCTION.—Nothing in this section shall be
construed to require or authorize the Secretary to modify or with-
draw any prohibition under this Act.

[42 U.S.C. 8453]
SEC. 744. STUDY OF COMPLIANCE PROBLEM OF SMALL ELECTRIC
UTILITY SYSTEMS.

(a) STUDY.—The Secretary shall conduct a study of the prob-
lems of compliance with this Act experienced by those electric util-
ity systems which have a total system generating capacity of less
than 2,000 megawatts. The Secretary shall report his findings and
his recommendations to the Congress not later than 2 years after
the effective date of this Act.

(b) AUTHORIZATION OF APPROPRIATIONS.—There is authorized
to be appropriated to the Secretary for the fiscal year 1979 not to
exceed 5500,000 to carry out the provisions of this section.

[42 U.S.C. 8454]

[Section 745 repealed by section 2021(j)(1) of Public Law 104—
66 (109 Stat. 727).1
SEC. 746. SOCIOECONOMIC IMPACTS OF INCREASED COAL PRODUC-

TION AND OTHER ENERGY DEVELOPMENT.

(a) COMMITTEE.—There is hereby established an interagency
committee composed of the heads of the Departments of Energy,
Commerce, Interior, Transportation, Housing and Urban Develop-
ment, and Health, Education, and Welfare, the Environmental Pro-
tection Agency, the Appalachian Regional Commission, the Farm-
ers’ Home Administration, the Office of Management and Budget,
and such other Federal agencies as the Secretary shall designate.
In carrying out its functions the committee shall consult with the
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National Governors’ Conference and interested persons, organiza-
tions, and entities. The chairman of the committee shall be des-
ignated by the President. The committee shall terminate 90 days
after the submission of its report under subsection (c).

(b) FunctioNs OF COMMITTEE.—It is the function of the com-
mittee to conduct a study of the socioeconomic impacts of expanded
coal production and rapid energy development in general, on
States, including local communities, and on the public, including
the adequacy of housing and public, recreational, and cultural fa-
cilities for coal miners and their families and the effect of any Fed-
eral or State laws or regulations on providing such housing and fa-
cilities. The committee shall gather data and information on—

(1) the level of assistance provided under this Act and any
other programs related to impact assistance,

(2) the timeliness of assistance in meeting impacts caused
by Federal decisions on energy policy as well as private sector
decisions, and

(3) the obstacles to effective assistance contained in regula-
tions of existing programs related to impact assistance.

(c) REPORT.—Within 1 year after the effective date of this Act,
the committee shall submit a detailed report on the results of such
study to the Congress, together with any recommendations for ad-
ditional legislation it may consider appropriate.

SEC. 747. USE OF PETROLEUM AND NATURAL GAS IN COMBUSTORS.

The Secretary shall conduct a detailed study of the uses of pe-
troleum and natural gas as a primary energy source for combustors
and installations not subject to the prohibitions of this Act. In con-
ducting such study, the Secretary shall—

(1) identify those categories of major fuel-burning installa-
tions in which the substitution of coal or other alternate fuels
for petroleum and natural gas is economically and technically
feasible, and

(2) determine the estimated savings of natural gas and pe-
troleum expected from such substitution.

Within 1 year after the effective date of this Act, the Secretary
shall submit a detailed report on the results of such study to the
Congress, together with any recommendations for legislation he
may consider appropriate.

[42 U.S.C. 8457]

Subtitle F—Appropriations Authorization

SEC. 751. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to the Secretary for fis-
cal year 1979 $11,900,000, to carry out the provisions of this Act
(other than provisions for which an appropriations authorization is
otherwise expressly provided in this Act) and section 2 of the En-
ergy Supply and Environmental Coordination Act of 1974.

[42 U.S.C. 8461]
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Subtitle G—Coordination with other Provisions of
Law

SEC. 761. EFFECT ON ENVIRONMENTAL REQUIREMENTS.

(a) COMPLIANCE WITH APPLICABLE ENVIRONMENTAL REQUIRE-
MENTS.—Except as provided in section 404, nothing in this Act
shall be construed as permitting any existing or new electric pow-
erplant to delay or avoid compliance with applicable environmental
requirements.

(b) LocAL ENVIRONMENTAL REQUIREMENTS.—In the case of any
new or existing facility—

(1) which is subject to any prohibition under this Act, and
(2) which is also subject to any requirement of any local
environmental requirement which may be stricter than any

Federal or State environmental requirement,
the existence of such local requirement shall not be construed to af-
fect the validity or applicability of such prohibition to such facility,
except to the extent provided under section 212(b) or section 312(b);
and the existence of such prohibition shall not be construed to pre-
empt such local requirement with respect to that facility.

[42 U.S.C. 8471]
SEC. 762. EFFECT OF ORDERS UNDER SECTION 2 OF ESECA; AMEND-
MENTS TO ESECA.

(a) EFFECT OF CONSTRUCTION ORDERS.—Any electric power-
plant or major fuel-burning installation issued an order pursuant
to section 2(c) of the Energy Supply and Environmental Coordina-
tion Act of 1974 that is pending on the effective date of this Act
shall, notwithstanding the provisions of such section 2(c) or any
other provision of this Act, be subject to the provisions of this Act
as if it were a new electric powerplant or new major fuel-burning
installation, as the case may be, except that if such order became
final before such date, the provisions of title II of this Act shall not
apply to such powerplant or installation.

(b) EFFECT OF PROHIBITION ORDERS.—The provisions of titles
II and IIT shall not apply to any powerplant or installation for
which an order issued pursuant to section 2(a) of the Energy Sup-
ply and Environmental Coordination Act of 1974 before the effec-
tive date of this Act is pending or final or which, on review, was
held unlawful and set aside on the merits; except that any installa-
tion issued such an order under such section 2(a) which is pending
on the effective date of this Act may elect to be covered by title II
or III (as the case may be) rather than such section 2. Such an
election shall be irrevocable and shall be made in such form and
manner as the Secretary shall, within 90 days after the date of the
enactment of this Act, prescribe. Such an election shall be made
not later than 60 days after the date on which the Secretary pre-
scribes the form and manner of making such election.

(¢) VALIDITY OF ORDERS.—The preceding provisions of this Act
shall not affect the validity of any order issued under subsection
(a), or any final order under subsection (c), of section 2 of the En-
ergy Supply and Environmental Coordination Act of 1974, and the
authority of the Secretary to amend, repeal, rescind, modify, or en-
force any such order, or rules applicable thereto, shall remain in
effect notwithstanding any limitation of time otherwise applicable
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to such authority. Except as provided in this section, the authority
of the Secretary under section 2 of such Act shall terminate on the
effective date of this Act.
(d) AMENDMENTS TO ESECA.—(1) Section 11(g) of the Energy
Supply and Environmental Coordination Act of 1974 is amended—
(1) by striking out paragraph (2), and
(2) in paragraph (1), by striking out “(g)(1)” and inserting
in lieu thereof “(g)”.
[42 U.S.C. 8472]

SEC. 763. ENVIRONMENTAL IMPACT STATEMENTS UNDER NEPA.

The following actions are not deemed to be major Federal ac-
tions for purposes of section 102(2)(C) of the National Environ-
mental Policy Act of 1969:

(1) the grant or denial of any temporary exemption under
this Act for any electric powerplant;

(2) the grant or denial of any permanent exemption under
this Act for any existing electric powerplant, other than an
exemption—

(A) under section 312(c), relating to cogeneration;

(C) under section 312(b), relating to certain State or
local requirements;

(D) under section 312(g), relating to certain inter-
mediate load powerplants; and

(3) the grant or denial of any exemption under this Act for
any powerplant for which the Secretary finds, in consultation
with the appropriate Federal agency, and publishes such find-
ing that an environmental impact statement is required in con-
nection with another Federal action and such statement will be
prepared by such agency and will reflect the exemption ade-
quately.

Except as provided in the preceding provisions of this section, any
determination of what constitutes or does not constitute a major
Federal action shall be made under section 102 of the National En-
vironmental Policy Act of 1969.

[42 U.S.C. 8473]

TITLE VIII-MISCELLANEOUS PROVISIONS

[Section 801 repealed by section 1(a)(7) of Public Law 100-42
(101 Stat. 310).1

SEC. 802. COAL PREPARATION FACILITIES.
[This section amended section 102(c)(4) of the Energy Policy
and Conservation Act.]

SEC. 803. RAILROAD REHABILITATION FOR CARRIAGE OF COAL.

(a) STATEMENT OF PURPOSE.—It is the purpose of this section
to facilitate and encourage the use of and conversion to coal as an
energy resource in regions and States which can use coal in greater
quantity as a substitute for imported petroleum.

(b) AUTHORIZATION.—There is authorized to be appropriated,
for deposit in the Railroad Rehabilitation and Improvement Fund
established under section 502 of the Railroad Revitalization and
Regulatory Reform Act of 1976 (45 U.S.C. 822), not more than
$100,000,000. The money appropriated to the Railroad Rehabilita-
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tion and Improvement Fund pursuant to this subsection shall be
expended by the Secretary of Transportation, in the same manner
as other money in such Fund, to provide financial assistance to
railroads for maintenance, rehabilitation, improvement, and acqui-
sition of equipment and facilities which will be used for the rail
transportation of coal to regions or States which can use coal in
greater quantities (whether or not such equipment or facilities
were designed specifically for such purpose).

(c) CONFORMING AMENDMENTS.—[This subsection amended
sections 501, 502, and 505 of the Railroad Revitalization and Regu-
latory Reform Act of 1976 (45 U.S.C. 821(2)).1

SEC. 804. OFFICE OF RAIL PUBLIC COUNSEL.

[This section amended section 27 of the Interstate Commerce
Act.]

SEC. 805. RETROACTIVE APPLICATION OF CERTAIN REMEDIAL OR-
DERS.

[This section amended section 503 of the Department of En-
ergy Organization Act (42 U.S.C. 7193).]1

[Section 806 repealed by section 1051(e) of Public Law 104-66
(109 Stat. 716).1

SEC. 807. SUBMISSION OF REPORTS.

Copies of any report required by this Act to be submitted to
the Congress shall be separately submitted to the Committee on
Interstate and Foreign Commerce of the House of Representatives
and the Committee on Energy and Natural Resources of the Sen-
ate.

[42 U.S.C. 8483]

SEC. 808. ELECTRIC UTILITY CONSERVATION PLAN.

(a) APPLICABILITY.—An electric utility is subject to this sub-
section if—

(1) the utility owns or operates any existing electric power-
plant in which natural gas was used as a primary energy
source at any time during the 1-year period ending on the date
of the enactment of this section, and

(2) the utility plans to use natural gas as a primary energy
source in any electric powerplant.

(b) SUBMISSION AND APPROVAL OF PLAN.—The Secretary shall
require each electric utility subject to this section to—

(1) submit, within 1 year after the date of the enactment
of this section, and have approved by the Secretary, a con-
ser(iration plan which meets the requirements of subsection (c);
an

(2) implement such plan during the 5-year period begin-
ning on the date of the initial approval of such plan.

(c) CONTENTS OF PLAN.—(1) Any conservation plan under this
section shall set forth means determined by the utility to achieve
conservation of electric energy not later than the 5th year after its
initial approval at a level, measured on an annual basis, at least
equal to 10 percent of the electric energy output of that utility dur-
ing the most recent 4 calendar quarters ending prior to the date
of the enactment of this section which is attributable to natural
gas.
(2) The conservation plan shall include—
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(A) all activities required for such utility by part 1 of title

IT of the National Energy Conservation Policy Act;

(B) an effective public information program for conserva-
tion; and

(C) such other measures as the utility may consider appro-
priate.

(3) Any such plan may set forth a program for the use of re-
newable energy sources (other than hydroelectric power).

(4) Any such plan shall contain procedures to permit the
amounts expended by such utility in developing and implementing
the plan to be recovered in a manner specified by the appropriate
State regulatory authority (or by the utility in the case of a non-
regulated utility).

(d) PLAN APPROVAL.—(1) The Secretary shall, by order, approve
or disapprove any conservation plan proposed under this subsection
by an electric utility within 120 days after its submission. The Sec-
retary shall approve any such proposed plan unless the Secretary
finds that such plan does not meet the requirements of subsection
(c) and states in writing the reasons therefor.

(2) In the event the Secretary disapproves under paragraph (1)
the plan originally submitted, the Secretary shall provide a reason-
able period of time for resubmission.

(3) An electric utility may amend any approved plan, except
that the plan as amended shall be subject to approval in accord-
ance with paragraph (1).

TITLE IX—EFFECTIVE DATES

SEC. 901. EFFECTIVE DATES.

Unless otherwise provided in this Act, the provisions of this
Act shall take effect 180 days after the date of the enactment of
this Act, except that the Secretary may issue rules pursuant to
such provisions at any time after such date of enactment, which
rules may take effect no earlier than 180 days after such date of
enactment.

[42 U.S.C. 8301 note]
SEC. 902. INTERIM PETITION AND CONSIDERATION FOR CERTAIN EX-
EMPTIONS.

(a) EXEMPTIONS IN THE CASE OF CERTAIN POWERPLANTS.—In
the case of—

(1) any electric powerplant which, as of April 20, 1977, has
received a final decision from the appropriate State agency au-
thorizing the construction of such powerplant, and

(2) any electric powerplant (A) consisting of one or more
combined cycle units owned or operated by an electric utility
which serves at least 2,000,000 customers and (B) for which an
application has been filed for at least one year before the date
of the enactment of this Act with the appropriate State agency
for authorization to construct such powerplant,

the Secretary may receive, consider, and grant (or deny) any peti-
tion for an exemption under title II or III, notwithstanding section
901 or the fact that all rules related to such petition have not been
prescribed at the time.
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(b) EXEMPTIONS UNDER SECTION 211 (d).—The Secretary may
receive, consider, and grant (or deny) any petition for any exemp-
tion under section 211(d), notwithstanding section 901 or the fact
tﬁat all rules related to such petition have not been prescribed at
the time.

[42 U.S.C. 8301 note]
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ENERGY SUPPLY AND ENVIRONMENTAL
COORDINATION ACT OF 1974

PuBLIC LAW 93-319 AS AMENDED

AN ACT To provide for means of dealing with energy shortages by requiring reports
with respect to energy resources, by providing for temporary suspension of certain
air pollution requirements, by providing for coal conversion, and for other pur-
poses.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled,

SECTION 1. SHORT TITLE: PURPOSE.
(a) This Act, including the following table of contents, may be

cited as the “Energy Supply and Environmental Coordination Act
of 1974”.

TABLE OF CONTENTS

Sec. 1. Short title; purpose.

Sec. 2. Coal conversion and allocation.

Sec. 3. Suspension authority.

Sec. 4. Implementation plan revisions.

Sec. 5. Motor vehicle emissions.

Sec. 6. Conforming amendments.

Sec. 7. Protection of public health and environment.
8

Sec. 8. Energy conservation study.

Sec. 9. Report.

Sec. 10. Fuel economy study.

Sec. 11. Reporting of energy information.

Sec. 12. Enforcement.

Sec. 13. Extension of Clean Air Act authorization.
Sec. 14. Definitions.

[15 U.S.C. 791 note]

(b) The purposes of this Act are (1) to provide for a means to
assist in meeting the essential needs of the United States for fuels,
in a manner which is consistent, to the fullest extent practicable,
with existing national commitments to protect and improve the en-
vironment, and (2) to provide requirements for reports respecting
energy resources.

[15 U.S.C. 791]

SEC. 2. COAL CONVERSION AND ALLOCATION.
(a) The Federal Energy Administrator—
(1) shall, by order, prohibit any powerplant, and
(2) may, by order, prohibit any major fuel burning installa-
tion, other than a powerplant,
from burning natural gas or petroleum products as its primary en-
ergy source, if the requirements of subsection (b) are met and if (A)
the Federal Energy Administrator determines such powerplant or
installation on June 22, 1974, had, or thereafter acquires or is de-
signed with the capability and necessary plant equipment to burn
263
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coal, or (B) such powerplant or installation is required to meet a
design or construction requirement under subsection (c).

. (b) The requirements referred to in subsection (a) are as fol-
ows:

(1) An order under subsection (a) may not be issued with
respect to a powerplant or installation unless the Federal En-
ergy Administrator finds (A) that the burning of coal by such
plant or installation, in lieu of petroleum products or natural
gas, is practicable and consistent with the purposes of this Act,
(B) that coal and coal transportation facilities will be available
during the period the order is in effect, and (C) in the case of
a powerplant, that the prohibition under subsection (a) will not
impair the reliability of service in the area served by such
plant. Such an order shall be rescinded or modified to the ex-
tent the Federal Energy Administrator determines that any re-
quirement described in subparagraph (A), (B), or (C) of this
paragraph is no longer met; and such an order may at any
time be modified if the Federal Energy Administrator deter-
mines that such order, as modified, complies with the require-
ments of this section.

(2)(A) Before issuing an order under subsection (a) which
is applicable to a powerplant or installation for a period ending
on or before June 30, 1975, the Federal Energy Administrator
(1) shall give notice to the public and afford interested persons
an opportunity for written presentations of data, views, and ar-
guments, (ii) shall consult with the Administrator of the Envi-
ronmental Protection Agency, and (iii) shall take into acccount
the likelihood that the powerplant or installation will be per-
mitted to burn coal after June 30, 1975.

(B) An order described in subparagraph (A) of this para-
graph shall not become effective until the date which the Ad-
ministrator of the Environmental Protection Agency certifies
pursuant to section 119(d)(1)(A) of such Act is the earliest date
that such plant or installation will be able to comply with the
air pollution requirements which will be applicable to it. Such
order shall not be effective for any period certified by the Ad-
ministrator of the Environmental Protection Agency pursuant
to section 119(d)(3)(B) of such Act.

(3)(A) Before issuing an order under subsection (a) which
is applicable to powerplant or installation after June 30, 1975
(or modifying an order to which paragraph (2) applies so as to
apply such order to a powerplant or installation after such
date), the Federal Energy Administrator shall give notice to
the public and afford interested persons an opportunity for oral
and written presentations of data, views, and arguments.

(B) An order (or modification thereof) described in sub-
paragraph (A) of this paragraph shall not become effective
until (i) the Administrator of the Environmental Protection
Agency notifies the Federal Energy Administrator until section
119(d)(1)(B) of the Clean Air Act that such plant or installation
will be able on and after July 1, 1975, to burn coal and to com-
ply with all applicable air pollution requirements without a
compliance date extension under section 119(c) of such Act, or
(i1) if such notification is not given, the date which the Admin-
istrator of the Environmental Protection Agency certifies pur-
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suant to section 119(d)(1)(B) of such Act is the earliest date
that such plant or installation will be able to comply with all
applicable requirements of such section 119. Such order (or
modification) shall not be effective during any period certified
by the Administrator of the Environmental Protection Agency
under section 119(d)(3)(B) of such Act.

(c) The Federal Energy Administrator may require that any
powerplant or other major fuel burning installation in the early
planning process (other than a combustion gas turbine or combined
cycle unit) be designed and constructed so as to be capable of using
coal as its primary energy source. No powerplant or other major
fuel burning installation may be required under this subsection to
be so designed and constructed, if the Administrator determines
that (1) in the case of a powerplant to do so is likely to result in
an impairment of reliability or adequacy of service, or (2) an ade-
quate and reliable supply of coal is not expected to be available. In
considering whether to impose a design and construction require-
ment under this subsection, the Federal Energy Administrator
shall consider the existence and effects of any contractual commit-
ment for the construction of such facilities and the capability of the
owner to recover any capital investment made as a result of any
requirement imposed under this subsection.

(d) The Federal Energy Administrator may, by rule or order,
allocate coal (1) to any powerplant or major fuel-burning installa-
tion to which an order under subsection (a) has been issued, or (2)
to any other person to the extent necessary to carry out the pur-
poses of this Act.

(e) For purposes of this section:

(1) The term “powerplant” means a fossil-fuel fired electric
generating unit which produces electric power for purposes of
sale or exchange.

(2) The term “coal” includes coal derivatives.

(f)(1) Authority to issue orders or rules under subsections (a)
through (d) of this section shall expire at midnight, December 31,
1978. Such a rule or order may take effect at any time before Janu-
ary 1, 1985.

(2) Authority to amend, repeal, rescind, modify, or enforce such
rules or orders shall expire at midnight, December 31, 1984; but
the expiration of such authority shall not affect any administrative
or judicial proceeding which relates to any act or omission which
occurred prior to January 1, 1985.

[15 U.S.C. 792]
SEC. 3. SUSPENSION AUTHORITY.

[This section added section 119 to the Clean Air Act.]
SEC. 4. IMPLEMENTATION PLAN REVISIONS.

[ This section amended section 110 of the Clean Air Act.]
SEC. 5. MOTOR VEHICLE EMISSIONS.

[This section amended section 202 of the Clean Air Act.]
SEC. 6. CONFORMING AMENDMENTS.

[This section made amendments to sections 113, 114, 116, and
307 of the Clean Air Act.]
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SEC. 7. PROTECTION OF PUBLIC HEALTH AND ENVIRONMENT.

(a) Any allocation program provided for in section 2 of this Act
or in the Emergency Petroleum Allocation Act of 1973, shall, to the
maximum extent practicable, include measures to assure that
available low sulfur fuel will be distributed on a priority basis to
those areas of the United States designated by the Administrator
of the Environmental Protection Agency as requiring low sulfur
fuel to avoid or minimize adverse impact on public health.

(b) In order to determine the health effects of emissions of sul-
fur oxides to the air resulting from any conversions to burning coal
to which section 119 of the Clean Air Act applies, the Department
of Health, Education, and Welfare shall, through the National In-
stitute of Environmental Health Sciences and in cooperation with
the Environmental Protection Agency, conduct a study of chronic
effects among exposed populations. The sum of $3,500,000 is au-
thorized to be appropriated for such a study. In order to assure
that long-term studies can be conducted without interruption, such
sums as are appropriated shall be available until expended.

(c)(1) No action taken under the Clean Air Act shall be deemed
a major Federal action significantly affecting the quality of the
human environment within the meaning of the National Environ-
mental Policy Act of 1969 (83 Stat. 856).

(2) No action under section 2 of this Act for a period of one
year after initiation of such action shall be deemed a major Federal
action significantly affecting the quality of the human environment
within the meaning of the National Environmental Policy Act of
1969. However, before any action under section 2 of this Act that
has a significant impact on the environment is taken, if practical,
or in any event within sixty days after such action is taken, an en-
vironmental evaluation with analysis equivalent to that required
under section 102(2)(C) of the National Environmental Policy Act,
to the greatest extent practicable within this time constraint, shall
be prepared and circulated to appropriate Federal, State, and local
government agencies and to the public for a thirty-day comment
period after which a public hearing shall be held upon request to
review outstanding environmental issues. Such an evaluation shall
not be required where the action in question has been preceded by
compliance with the National Environmental Policy Act by the ap-
propriate Federal agency. Any action taken under section 2 of this
Act which will be in effect for more than a one-period or any action
to extend an action taken under section 2 of this Act to a total pe-
riod of more than one year shall be subject to the full provisions
of the National Environmental Policy Act, notwithstanding any
other provision of this Act.

(d) In order to expedite the prompt construction of facilities for
the importation of hydroelectric energy thereby helping to reduce
the shortage of petroleum products in the United States, the Fed-
eral Power Commission is hereby authorized and directed to issue
a Presidential permit pursuant to Executive Order 10485 of Sep-
tember 3, 1953, for the construction, operation, maintenance, and
connection of facilities for the transmission of electric energy at the
borders of the United States without preparing an environmental
impact statement pursuant to section 102 of the National Environ-
mental Policy Act of 1969 (83 Stat. 856) for facilities for the trans-
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mission of electric energy between Canada and the United States
in the vicinity of Fort Covington, New York.

[15 U.S.C. 793]

SEC. 8. ENERGY CONSERVATION STUDY.

(a) The Federal Energy Administrator shall conduct a study on
potential methods of energy conservation and, not later than six
months after the date of enactment of this Act, shall submit to
Congress a report on the results of such study. The study shall in-
clude, but not be limited to, the following:

(1) the energy conservation potential of restricting exports
of fuels or energy-intensive products or goods, including an
analysis of balance-of-payments and foreign relations implica-
tions of any such restrictions;

(2) alternative requirements, incentives, or disincentives
for increasing industrial recycling and resource recovery in
order to reduce energy demand, including the economic costs
and fuel consumption tradeoff which may be associated with
such recycling and resource recovery in lieu of transportation
and use of virgin materials; and

(3) means for incentives or disincentives to increase effi-
ciency of industrial use of energy.

(b) Within ninety days of the date of enactment of this Act, the
Secretary of Transportation, after consultation with the Federal
Energy Administrator, shall submit to the Congress for appropriate
action an “Emergency Mass Transportation Assistance Plan” for
the purpose of conserving energy by expanding and improving pub-
lic mass transportation systems and encouraging increased rider-
ship as alternatives to automobile travel.

(c) Such plan shall include, but shall not be limited to—

(1) recommendations for emergency temporary grants to
assist States and local public bodies and agencies thereof in
the payment of operating expenses incurred in connection with
the provision of expanded mass transportation service in urban
areas;

(2) recommendations for additional emergency assistance
for the purchase of buses and rolling stock for fixed rail, in-
cluding the feasibility of accelerating the timetable for such as-
sistance under section 142(a)(2) of title 23, United States Code
(the “Federal Aid Highway Act of 1973”), for the purpose of
providing additional capacity for and encouraging increased
use of public mass transportation systems;

(3) recommendations for a program of demonstration
projects to determine the feasibility of fare-free and low-fare
urban mass transportation systems, including reduced rates for
elderly and handicapped persons during nonpeak hours of
transportation;

(4) recommendations for additional emergency assistance
for the construction of fringe and transportation corridor park-
ing facilities to serve bus and other mass transportation pas-
sengers;

(5) recommendations on the feasibility of providing tax in-
centives for persons who use public mass transportation sys-
tems.

[15 U.S.C. 794]
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SEC. 9. REPORT.

The Administrator of the Environmental Protection Agency
shall report to Congress not later than January 31, 1975, on the
implementation of sections 3 through 7 of this Act.

[15 U.S.C. 795]

SEC. 10. FUEL ECONOMY STUDY.
[This section added section 213 to the Clean Air Act.]

SEC. 11. REPORTING OF ENERGY INFORMATION.

(a) For the purpose of assuring that the Federal Energy Ad-
ministrator, the Congress, the States, and the public have access
to and are able to obtain reliable energy information, the Federal
Energy Administrator shall request, acquire, and collect such en-
ergy information as he determines to be necessary to assist in the
formulation of energy policy or to carry out the purposes of this Act
or the Emergency Petroleum Allocation Act of 1973. The Federal
Energy Administrator shall promptly promulgate rules pursuant to
subsection (b)(1)(A) of this section requiring reports of such infor-
mation to be submitted to the Federal Energy Administrator at
least every ninety calendar days.

(b)(1) In order to obtain energy information for the purpose of
carrying out the provisions of subsection (a), the Federal Energy
Administrator is authorized—

(A) to require, by rule, any person who is engaged in the
production, processing, refining, transportation by pipeline, or
distribution (at other than the retail level) of energy resources
to submit reports;

(B) to sign and issue subpenas for the attendance and tes-
timony of witnesses and the production of books, records, pa-
pers, and other documents;

(C) to require any person, by general or special order, to
submit answers in writing to interrogatories, requests for re-
ports or for other information; and such answers or other sub-
missions shall be made within such reasonable period, and
under oath or otherwise, as the Federal Energy Administrator
may determine; and

(D) to administer oaths.

(2) For the purpose of verifying the accuracy of any energy in-
formation requested, acquired, or collected by the Federal Energy
Administrator, the Federal Energy Administrator or any officer or
employer duly designated by him, upon presenting appropriate cre-
dentials and a written notice from the Federal Energy Adminis-
trator to the owner, operator, or agent in charge, may—

(A) enter, at reasonable times, any business premise or fa-
cility; and

(B) inspect, at reasonable times and in a reasonable man-
ner, any such premise or facility, inventory and sample any
stock of energy resources therein, and examine and copy books,
records, papers, or other documents, relating to any such en-
ergy information.

(3) Any United States district court within the jurisdiction of
which any inquiry is carried on may, upon petition by the Attorney
General at the request of the Federal Energy Administrator, in the
case of refusal to obey a subpena or order of the Federal Energy
Administrator issued under this section, issue an order requiring
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compliance therewith; and any failure to obey the order of the court
may be punished by the court as a contempt thereof.

(c)(1) The Federal Energy Administrator shall exercise the au-
thorities granted to him under subsection (b)(1)(A) to develop, with-
in thirty days after the date of enactment of this Act, as full and
accurate a measure as is reasonably practicable of—

(A) domestic reserves and production;

(B) imports; and

(C) inventories;

of crude oil, residual fuel oil, refined petroleum products, natural
gas, and coal.

(2) For each calendar quarter, beginning with the first com-
plete calendar quarter following the date of enactment of this Act,
the Federal Energy Administrator shall develop and publish a re-
port containing the following energy information:

(A) Imports of crude oil, residual fuel oil, refined petroleum
products (byproduct), natural gas, and coal, identifying (with
respect to each such oil product, gas, or coal) country of origin,
arrival point, quantity received, and the geographic distribu-
tion within the United States.

(B) Domestic reserves and production of crude oil, natural
gas, and coal.

(C) Refinery activities, showing for each refinery within
the United States (i) the amounts of crude oil run by such re-
finery, (ii) amounts of crude oil allocated to such refinery pur-
suant to regulations and orders of the Federal Energy Admin-
istrator, his delegate pursuant to the Emergency Petroleum Al-
location Act of 1973, or any other person authorized by law to
issue regulations and orders with respect to the allocation of
crude oil, (iii) percentage of refinery capacity utilized, and (iv)
amounts of products refined from such crude oil.

(D) Report of inventories, on a national, regional, and
State-by-State basis—

(i) of various refined petroleum products, relating re-
finers, refineries, suppliers to refiners, share of market,
and allocation fractions;

(i1) of various refined petroleum products, previous
quarter deliveries and anticipated three-month available
supplies;

(ii1) of anticipated monthly supply of refined petroleum
products, amount of set-aside for assignment by the State,
anticipated State requirements, excess or shortfall of sup-
ply, and allocation fraction of base year; and

(iv) of LPG by State and owner: quantities stored, and
existing capacities, and previous priorities on types, inven-
tories of suppliers, and changes in supplier inventories.

(3) In order to carry out his responsibilities under subsection
(a) of this section, the Federal Energy Administrator shall require,
pursuant to subsection (b)(1)(A) of this section, that persons en-
gaged, in whole or in part, in the production of crude oil or natural
gas—

(A) keep energy information in accordance with the ac-
counting practices developed pursuant to section 503 of the En-
ergy Policy and Conservation Act, and
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(B) submit reports with respect to energy information kept
in accordance with such practices.

The Administrator shall file quarterly reports with the President
and the Congress compiled from accounts kept in accordance with
such section 503 and submitted to the Administrator in accordance
with this paragraph. Such reports shall present energy information
in the categories specified in subsection (c¢) of such section 503 to
the extent that such information may be compiled from such ac-
counts. Such energy information shall be collected and such quar-
terly reports made for each calendar quarter which begins 6
months after the date on which the accounting practices developed
pursuant to such section 503 are made effective.

(d) Upon a showing satisfactory to the Federal Energy Admin-
istrator by any person that any energy information obtained under
this section from such person would, if made public, divulge meth-
ods or processes entitled to protection as trade secrets or other pro-
prietary information of such person, such information, or portion
thereof, shall be confidential in accordance with the provisions of
section 1905 of title 18, United States Code; except that such infor-
mation, or part thereof, shall not be deemed confidential for pur-
poses of disclosure, upon request, to (1) any delegate of the Federal
Energy Administrator for the purpose of carrying out this Act and
the Emergency Petroleum Allocation Act of 1973, (2) the Attorney
General, the Secretary of the Interior, the Federal Trade Commis-
sion, the Federal Power Commission, or the General Accounting Of-
fice, when necessary to carry out those agencies’ duties and respon-
sibilities under this and other statutes, and (3) the Congress, or
any committee of Congress upon request of the Chairman.

(e) As used in this section:

(1) The term “energy information” includes (A) all informa-
tion in whatever form on (i) fuel reserves, exploration, extrac-
tion, and energy resources (including petrochemical feedstocks)
wherever located; (ii) production, distribution, and consumption
of energy and fuels wherever carried on; and (B) matters relat-
ing to energy and fuels, such as corporate structure and propri-
etary relationships, costs, prices, capital investment, and as-
sets, and other matters directly related thereto, wherever they
exist.

(2) The term “person” means any natural person, corpora-
tion, partnership, association, consortium, or any entity orga-
nized for a common business purpose, wherever situated, domi-
ciled, or doing business, who directly or through other persons
subject to their control does business in any part of the United
States.

(3) The term “United States” when used in the geo-
graphical sense means the States, the District of Columbia,
ISDuerto Rico, and the territories and possessions of the United

tates.

(f) Information obtained by the Administration under authority
of this Act shall be available to the public in accordance with the
provisions of section 552 of title 5, United States Code.

(g) The authority contained in this section is in addition to,
independent of, not limited by, and not in limitation of, any other
authority of the Federal Energy Administrator.

[15 U.S.C. 796]



2n ENERGY SUPPLY & ENVIRONMENTAL COORD. ACT OF 1974 Sec. 14

SEC. 12. ENFORCEMENT.

(a) It shall be unlawful for any person to violate any provision
of section 2 (relating to coal conversion and allocation) or section
11 (relating to energy information) or to violate any rule, regula-
tion, or order issued pursuant to any such provision.

(b)(1) Whoever violates any provision of subsection (a) shall be
subject to a civil penalty of not more than $2,500 for each violation.

(2) Whoever willfully violates any provision of subsection (a)
shall be fined not more than $5,000 for each violation.

(3) It shall be unlawful for any person to offer for sale or dis-
tribute in commerce any coal in violation of an order or regulation
issued pursuant to section 2(d). Any person who knowingly and
willfully violates this paragraph after having been subjected to a
civil penalty for a prior violation of the same provision of any order
or regulation issued pursuant to section 2(d) shall be fined not
gloi"le than $50,000 or imprisoned not more than six months, or

oth.

(4) Whenever it appears to the Federal Energy Administrator
or any person authorized by the Federal Energy Administrator to
exercise authority under this section 2 or section 11 of this Act that
any individual or organization has engaged, is engaged, or is about
to engage in acts or practices constituting a violation of subsection
(a) the Federal Energy Administrator or such person may request
the Attorney General to bring a civil action to enjoin such acts or
practices, and upon a proper showing, a temporary restraining
order or a preliminary or permanent injunction shall be granted
without bond. In such action, the court may also issue mandatory
injunctions commanding any person to comply with any provision,
the violation of which is prohibited by subsection (a).

(5) Any person suffering legal wrong because of any act or
practice arising out of any violation of subsection (a) may bring a
civil action for appropriate relief, including an action for a declara-
tory judgment or writ of injunction. United States district courts
shall have jurisdiction of actions under this paragraph without re-
gard to the amount in controversy. Nothing in this paragraph shall
authorize any person to recover damages.

[15 U.S.C. 797]

SEC. 13. EXTENSION OF CLEAN AIR ACT AUTHORIZATION.

[This section extended certain authorities in the Clean Air
Act.]

SEC. 14. DEFINITIONS.

(a) For purposes of this Act and the Clean Air Act the term
“Federal Energy Administrator” means the Administrator of the
Federal Energy Administration established by Federal Energy Ad-
ministration Act of 1974 (Public Law 93-275); except that until
such Administrator takes office and after such Administration
ceases to exist, such term means any officer of the United States
designated as Federal Energy Administrator by the President for
purposes of this Act and section 119 of the Clean Air Act.

(b) For purposes of this Act, the term “petroleum product”
means crude oil, residual fuel oil, or any refined petroleum product
(as defined in section 3(5) of the Emergency Petroleum Allocation
Act of 1973).

[15 U.S.C. 798]
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TITLE XIII OF THE ENERGY POLICY ACT OF 1992—COAL
TITLE XIII—COAL

Subtitle A—Research, Development, Dem-
onstration, and Commercial Application

* * k & * * k

SEC. 1306. COALBED METHANE RECOVERY.

(a) STUDY OF BARRIERS AND ENVIRONMENTAL AND SAFETY AS-
PECTS.—The Secretary, in consultation with the Administrator of
the Environmental Protection Agency and the Secretary of the In-
terior, shall conduct a study of—

(1) technical, economic, financial, legal, regulatory, institu-
tional, or other barriers to coalbed methane recovery, and of
policy options for eliminating such barriers; and

(2) the environmental and safety aspects of flaring coalbed
methane liberated from coal mines.

Within two years after the date of enactment of this Act, the Sec-
retary shall submit a report to the Congress detailing the results
of such study.

(b) INFORMATION DISSEMINATION.—Beginning one year after
the date of enactment of this Act, the Secretary, in consultation
with the Administrator of the Environmental Protection Agency
and the Secretary of the Interior, shall disseminate to the public
information on state-of-the-art coalbed methane recovery tech-
niques, including information on costs and benefits.

(c) DEMONSTRATION AND COMMERCIAL APPLICATION PRO-
GRAM.—The Secretary, in consultation with the Administrator of
the Environmental Protection Agency and the Secretary of the In-
terior, shall establish a coalbed methane recovery demonstration
and commercial application program, which shall emphasize gas
enrichment technology. Such program shall address—

(1) gas enrichment technologies for enriching medium-
quality methane recovered from coal mines to pipeline quality;

(2) technologies to use mine ventilation air in nearby
power generation facilities, including gas turbines, internal
combustion engines, or other coal fired powerplants;

(3) technologies for cofiring methane recovered from mines,
including methane from ventilation systems and degasification
systems, together with coal in conventional or clean coal tech-
nology boilers; and

i
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(4) other technologies for producing and using methane
from coal mines that the Secretary considers appropriate.

[42 U.S.C. 13336]

* * *k & * * *k

Subtitle B—Clean Coal Technology
Program

SEC. 1321. ADDITIONAL CLEAN COAL TECHNOLOGY SOLICITATIONS.

(a) PROGRAM DESIGN.—Additional clean coal technology solici-
tations described in subsection (b) shall be designed to ensure the
timely development of cost-effective technologies or energy produc-
tion processes or systems utilizing coal that achieve greater effi-
ciency in the conversion of coal to useful energy when compared to
currently commercially available technology for the use of coal and
the control of emissions from the combustion of coal. Such program
shall be designed to ensure, to the greatest extent possible, the
availability for commercial use of such technologies by the year
2010.

(b) ADDITIONAL SOLICITATIONS.—In conducting the Clean Coal
Program established by Public Law 98-473, the Secretary shall
consider the potential benefits of conducting additional solicitations
pursuant to such program and, based on the results of that consid-
eration, may carry out such additional solicitations, which shall be
similar in scope and percentage of Federal cost sharing as that pro-
vided by Public Law 101-121.

[42 U.S.C. 13351]

Subtitle C—Other Coal Provisions

SEC. 1331. CLEAN COAL TECHNOLOGY EXPORT PROMOTION AND
INTERAGENCY COORDINATION.

(a) ESTABLISHMENT.—There shall be established within the
Trade Promotion Coordinating Committee (established by the
President on May 23, 1990) a Clean Coal Technology Subgroup (in
this subtitle referred to as the “CCT Subgroup”) to focus inter-
agency efforts on clean coal technologies. The CCT Subgroup shall
seek to expand the export and use of clean coal technologies, par-
ticularly in those countries which can benefit from gains in the effi-
ciency of, and the control of environmental emissions from, coal uti-
lization.

(b) MEMBERSHIP.—The CCT Subgroup shall include 1 member
from each agency represented on the Energy, Environment, and In-
frastructure Working Group of the Trade Promotion Coordinating
Committee as of the date of enactment of this Act. The Secretary
shall serve as chair of the CCT Subgroup and shall be responsible
for ensuring that the functions of the CCT Subgroup are carried
out through its member agencies.

(c) CONSULTATION.—(1) In carrying out this section, the CCT
Subgroup shall consult with representatives from the United States
coal industry, representatives of railroads and other transportation
industries, organizations representing workers, the electric utility
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industry, manufacturers of equipment utilizing clean coal tech-
nology, members of organizations formed to further the goals of en-
vironmental protection or to promote the development and use of
clean coal technologies that are developed, manufactured, or con-
trolled by United States firms, and other appropriate interested
members of the public.

(2) The CCT Subgroup shall maintain ongoing liaison with
other elements of the Trade Promotion Coordinating Committee re-
lating to clean coal technologies or regions where these technologies
cof1‘11d be important, including Eastern Europe, Asia, and the Pa-
cific.

N 1{d) Duties.—The Secretary, acting through the CCT Subgroup,
shall—

(1) facilitate the establishment of technical training for the
consideration, planning, construction, and operation of clean
coal technologies by end users and international development
personnel;

(2) facilitate the establishment of and, where practicable,
cause to be established, consistent with the goals and objec-
tives stated in section 1301(a), within existing departments
and agencies—

(A) financial assistance programs (including grants,
loan guarantees, and no interest and low interest loans) to
support prefeasibility and feasibility studies for projects
that will utilize clean coal technologies; and

(B) loan guarantee programs, grants, and no interest
and low interest loans designed to facilitate access to cap-
ital and credit in order to finance such clean coal tech-
nology projects;

(3) develop and ensure the execution of programs, includ-
ing the establishment of financial incentives, to encourage and
support private sector efforts in exports of clean coal tech-
nologies that are developed, manufactured, or controlled by
United States firms;

(4) encourage the training in, and understanding of, clean
coal technologies by representatives of foreign companies or
countries intending to use coal or clean coal technologies by
providing technical or financial support for training programs,
workshops, and other educational programs sponsored by
United States firms;

(5) educate loan officers and other officers of international
lending institutions, commercial and energy attachés of the
United States, and such other personnel as the CCT Subgroup
considers appropriate, for the purposes of providing informa-
tion about clean coal technologies to foreign governments or po-
tential project sponsors of clean coal technology projects;

(6) develop policies and practices to be conducted by com-
mercial and energy attachés of the United States, and such
other personnel as the CCT Subgroup considers appropriate, in
order to promote the exports of clean coal technologies to those
countries interested in or intending to utilize coal resources;

(7) augment budgets for trade and development programs
supported by Federal agencies for the purpose of financially
supporting prefeasibility or feasibility studies for projects in
foreign countries that will utilize clean coal technologies;
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(8) review ongoing clean coal technology projects and re-
view and advise Federal agencies on the approval of planned
clean coal technology projects which are sponsored abroad by
any Federal agency to determine whether such projects are
consistent with the overall goals and objectives of this section;

(9) coordinate the activities of the appropriate Federal
agencies in order to ensure that Federal clean coal technology
export promotion policies are implemented in a timely fashion;

(10) work with CCT Subgroup member agencies to develop
an overall strategy for promoting clean coal technology exports,
including setting goals and allocating specific responsibilities
am(i)ng member agencies, consistent with applicable statutes;
an

(11) coordinate with multilateral institutions to ensure
that United States technologies are properly represented in
their projects.

(e) DATA AND INFORMATION.—(1) The CCT Subgroup, con-
sistent with other applicable provisions of law, shall ensure the de-
velopment of a comprehensive data base and information dissemi-
nation system, using the National Trade Data Bank and the Com-
mercial Information Management System of the Department of
Commerce, relating to the availability of clean coal technologies
and the potential need for such technologies, particularly in devel-
oping countries and countries making the transition from non-
market to market economies.

(2) The Secretary, acting through the CCT Subgroup, shall as-
sess and prioritize foreign markets that have the most potential for
the export of clean coal technologies that are developed, manufac-
tulrledo,1 or controlled by United States firms. Such assessment shall
include—

(A) an analysis of the financing requirements for clean coal
technology projects in foreign countries and whether such
projects are dependent upon financial assistance from foreign
countries or multilateral institutions;

(B) the availability of other fuel or energy resources that
may be available to meet the energy requirements intended to
be met by the clean coal technology projects;

(C) the priority of environmental considerations in the se-
lection of such projects;

(D) the technical competence of those entities likely to be
involved in the planning and operation of such projects;

(E) an objective comparison of the environmental, energy,
and economic performance of each clean coal technology rel-
ative to conventional technologies;

(F) a list of United States vendors of clean coal tech-
nologies; and

(G) answers to commonly asked questions about clean coal
technologies, 1

The Secretary, acting through the CCT Subgroup, shall make such
information available to the House of Representatives and the Sen-
ate, and to the appropriate committees of each House of Congress,
industry, Federal and international financing organizations, non-
governmental organizations, potential customers abroad, govern-

1So in law. Probably should be a period.
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ments of countries where such clean coal technologies might be
used, and such others as the CCT Subgroup considers appropriate.

(f) REPORT.—Within 180 days after the Secretary submits the
report to the Congress as required by section 409 of Public Law
101-549, the Secretary, acting through the CCT Subgroup, shall
provide to the appropriate committees of the House of Representa-
tives and the Committee on Energy and Natural Resources of the
Senate, a plan which details actions to be taken in order to address
those recommendations and findings made in the report submitted
pursuant to section 409 of Public Law 101-549. As a part of the
plan required by this subsection, the Secretary, acting through the
CCT Subgroup, shall specifically address the adequacy of financial
assistance available from Federal departments and agencies and
international financing organizations to aid in the financing of
prefeasibility and feasibility studies and projects that would use a
clean coal technology in developing countries and countries making
the transition from nonmarket to market economies.

[42 U.S.C. 13361]
SEC. 1332. INNOVATIVE CLEAN COAL TECHNOLOGY TRANSFER PRO-
GRAM.

(a) ESTABLISHMENT OF PROGRAM.—The Secretary, through the
Agency for International Development, and in consultation with
the other members of the CCT Subgroup, shall establish a clean
coal technology transfer program to carry out the purposes de-
scribed in subsection (b). Within 150 days after the date of enact-
ment of this Act, the Secretary and the Administrator of the Agen-
cy for International Development shall enter into a written agree-
ment to carry out this section. The agreement shall establish a pro-
cedure for resolving any disputes between the Secretary and the
Administrator regarding the implementation of specific projects.
With respect to countries not assisted by the Agency for Inter-
national Development, the Secretary may enter into agreements
with other appropriate United States agencies. If the Secretary and
the Administrator, or the Secretary and an agency described in the
previous sentence, are unable to reach an agreement, each shall
send a memorandum to the President outlining an appropriate
agreement. Within 90 days after receipt of either memorandum,
the President shall determine which version of the agreement shall
be in effect. Any agreement entered into under this subsection
shall be provided to the appropriate committees of the Congress
and made available to the public.

(b) PURPOSES OF THE PROGRAM.—The purposes of the tech-
nology transfer program under this section are to—

(1) reduce the United States balance of trade deficit
through the export of United States energy technologies and
technological expertise;

(2) retain and create manufacturing and related service
jobs in the United States;

(3) encourage the export of United States technologies, in-
cluding services related thereto, to those countries that have a
need for developmentally sound facilities to provide energy de-
rived from coal resources;

(4) develop markets for United States technologies and,
where appropriate, United States coal resources to be utilized
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in meeting the energy and environmental requirements of for-

eign countries;

(5) better ensure that United States participation in en-
ergy-related projects in foreign countries includes participation
by United States firms as well as utilization of United States
technologies that have been developed or demonstrated in the
United States through publicly or privately funded demonstra-
tion programs;

(6) provide for the accelerated deployment of United States
technologies that will serve to introduce into foreign countries
United States technologies intended to use coal resources in a
more efficient, cost-effective, and environmentally acceptable
manner;

(7) serve to ensure the introduction of United States firms
and expertise in foreign countries;

(8) provide financial assistance by the Federal Government
to foster greater participation by United States firms in the fi-
nancing, ownership, design, construction, or operation of clean
coal technology projects in foreign countries;

(9) assist foreign countries in meeting their energy needs
through the use of coal in an environmentally acceptable man-
ner, consistent with sustainable development policies; and

(10) assist United States firms, especially firms that are in
competition with firms in foreign countries, to obtain opportu-
nities to transfer technologies to, or undertake projects in, for-
eign countries.

(¢c) IDENTIFICATION.—Pursuant to the agreements required by
subsection (a), the Secretary, through the Agency for International
Development, and after consultation with the CCT Subgroup,
United States firms, and representatives from foreign countries,
shall develop mechanisms to identify potential energy projects in
host countries, and shall identify a list of such projects within 240
days after the date of enactment of this Act, and periodically there-
after.

(d) FINANCIAL MECHANISMS.—(1) Pursuant to the agreements
under subsection (a), the Secretary, through the Agency for Inter-
national Development, shall—

(A) establish appropriate financial mechanisms to increase
the participation of United States firms in energy projects uti-
lizing United States clean coal technologies, and services re-
lated thereto, in developing countries and countries making the
transition from nonmarket to market economies;

(B) utilize available financial assistance authorized by this
section to counterbalance assistance provided by foreign gov-
ernments to non-United States firms; and

(C) provide financial assistance to support projects,
including—

(i) financing the incremental costs of a clean coal tech-
nology project attributable only to expenditures to prevent
or abate emissions;

(ii) providing the difference between the costs of a con-
ventional energy project in the host country and a com-
parable project that would utilize a clean coal technology
capable of achieving greater efficiency of energy products
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and improved environmental emissions compared to such
conventional project; and
(ii1)) such other forms of financial assistance as the

Secretary, through the Agency for International Develop-

ment, considers appropriate.

b (2) The financial assistance authorized by this section may
e_

(A) provided in combination with other forms of financial
assistance, including non-United States funding that is avail-
able to the project; and

(B) utilized to assist United States firms to develop inno-
vative financing packages for clean coal technology projects
that seek to utilize other financial assistance programs avail-
able through other Federal agencies.

(3) United States obligations under the Arrangement on Guide-
lines for Officially Supported Export Credits established through
the Organization for Economic Cooperation and Development shall
be applicable to this section.

(e) SOLICITATIONS FOR PROJECT PROPOSALS.—(1) Pursuant to
the agreements under subsection (a), the Secretary, through the
Agency for International Development, within one year after the
date of enactment of this Act, and subsequently as appropriate
thereafter, shall solicit proposals from United States firms for the
design, construction, testing, and operation of the project or
projects identified under subsection (c) which propose to utilize a
United States technology. Each solicitation under this section shall
establish a closing date for receipt of proposals.

(2) The solicitation under this subsection shall, to the extent
appropriate, be modeled after the RFP No. DE-PS01-90FE62271
Clean Coal Technology IV as administered by the Department of
Energy.

(3) Any solicitation made under this subsection shall include
the following requirements:

(A) The United States firm that submits a proposal in re-
sponse to the solicitation shall have an equity interest in the
proposed project.

(B) The project shall utilize a United States clean coal
technology, including services related thereto, and, where ap-
propriate, United States coal resources, in meeting the applica-
ble energy and environmental requirements of the host coun-
try.

(C) Proposals for projects shall be submitted by and under-
taken with a United States firm, although a joint venture or
other teaming arrangement with a non-United States manufac-
turer or other non-United States entity is permissible.

(f) ASSISTANCE TO UNITED STATES FIRMS.—Pursuant to the
agreements under subsection (a), the Secretary, through the Agen-
cy for International Development, and in consultation with the
CCT Subgroup, shall establish a procedure to provide financial as-
sistance to United States firms under this section for a project
identified under subsection (c¢) where solicitations for the project
are being conducted by the host country or by a multilateral lend-
ing institution.

(g) OTHER PROGRAM REQUIREMENTS.—Pursuant to the agree-
ments under subsection (a), the Secretary, through the Agency for
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International Development, and in consultation with the CCT Sub-
group, shall—

(1) establish eligibility criteria for countries that will host
projects;

(2) periodically review the energy needs of such countries
and export opportunities for United States firms for the devel-
opment of projects in such countries;

(3) consult with government officials in host countries and,
as appropriate, with representatives of utilities or other enti-
ties in host countries, to determine interest in and support for
potential projects; and

(4) determine whether each project selected under this sec-
tion is developmentally sound, as determined under the cri-
teria developed by the Development Assistance Committee of
the Organization for Economic Cooperation and Development.
(h) SELECTION OF PROJECTS.—(1) Pursuant to the agreements

under subsection (a), the Secretary, through the Agency for Inter-
national Development, shall, not later than 120 days after receipt
of proposals in response to a solicitation under subsection (e), select
one or more proposals under this section.

(2) In selecting a proposal under this section, the Secretary,
through the Agency for International Development, shall
consider—

(A) the ability of the United States firm, in cooperation
with the host country, to undertake and complete the project;

(B) the degree to which the equipment to be included in
the project is designed and manufactured in the United States;

(C) the long-term technical and competitive viability of the
United States technology, and services related thereto, and the
ability of the United States firm to compete in the development
of additional energy projects using such technology in the host
country and in other foreign countries;

(D) the extent of technical and financial involvement of the
host country in the project;

(E) the extent to which the proposed project meets the
goals and objectives stated in section 1301(a);

(F) the extent of technical, financial, management, and
marketing capabilities of the participants in the project, and
the commitment of the participants to completion of a success-
ful project in a manner that will facilitate acceptance of the
United States technology for future application; and

(G) such other criteria as may be appropriate.

(3) In selecting among proposed projects, the Secretary shall
seek to ensure that, relative to otherwise comparable projects in
the host country, a selected project will meet 1 or more of the fol-
lowing criteria:

(A) It will reduce environmental emissions to an extent
greater than required by applicable provisions of law.

(B) It will increase the overall efficiency of the utilization
of coal, including energy conversion efficiency and, where appli-
cable, production of products derived from coal.

(C) It will be a more cost-effective technological alter-
native, based on life cycle capital and operating costs per unit
of energy produced and, where applicable, costs per unit of
product produced.
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Priority in selection shall be given to those projects which, in the
judgment of the Secretary, best meet one or more of these criteria.

(i) UNITED STATES-ASIA ENVIRONMENTAL PARTNERSHIP.—Ac-
tivities carried out under this section shall be coordinated with the
United States-Asia Environmental Partnership.

(j) Buy AMERICA.—In carrying out this section, the Secretary,
through the Agency for International Development, and pursuant
to the agreements under subsection (a), shall ensure—

(1) the maximum percentage, but in no case less than 50
percent, of the cost of any equipment furnished in connection
with a project authorized under this section shall be attrib-
utable to the manufactured United States components of such
equipment; and

(2) the maximum participation of United States firms.

In determining whether the cost of United States components
equals or exceeds 50 percent, the cost of assembly of such United
States components in the host country shall not be considered a
part of the cost of such United States component.

(k) REPORTS TO CONGRESS.—The Secretary and the Adminis-
trator of the Agency for International Development shall report an-
nually to the Committee on Energy and Natural Resources of the
Senate and the appropriate committees of the House of Representa-
tives on the progress being made to introduce clean coal tech-
nologies into foreign countries.

(1) DEFINITION.—For purposes of this section, the term “host
country” means a foreign country which is—

(1) the participant in or the site of the proposed clean coal
technology project; and

(2) either—

(A) classified as a country eligible to participate in de-
velopment assistance programs of the Agency for Inter-
national Development pursuant to applicable law or regu-
lation; or

(B) a developing country or country with an economy
in transition from a nonmarket to a market economy.

(m) AUTHORIZATION FOR PROGRAM.—There are authorized to be
appropriated to the Secretary to carry out the program required by
this section, $100,000,000 for each of the fiscal years 1993, 1994,
1995, 1996, 1997, and 1998.

[42 U.S.C. 13362]

SEC. 1333. CONVENTIONAL COAL TECHNOLOGY TRANSFER.

If the Secretary determines that the utilization of a clean coal
technology is not practicable for a proposed project and that a
United States conventional coal technology would constitute a sub-
stantial improvement in efficiency, costs, and environmental per-
formance relative to the technology being used in a developing
country or country making the transition from nonmarket to mar-
ket economies, with significant indigenous coal resources, such
technology shall, for purposes of sections 1321 and 1322, be con-
sidered a clean coal technology. In the case of combustion tech-
nologies, only the retrofit, repowering, or replacement of a conven-
tional technology shall constitute a substantial improvement for

1Probably should refer to sections 1331 and 1332.
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purposes of this section. In carrying out this section, the Secretary
shall give highest priority to promoting the most environmentally
sound and energy efficient technologies.

[42 U.S.C. 13363]

SEC. 1334. sggll?g OF UTILIZATION OF COAL COMBUSTION BYPROD-

(a) DEFINITION.—As used in this section, the term “coal com-
bustion byproducts” means the residues from the combustion of
coal including ash, slag, and flue gas desulfurization materials.

(b) STUDY AND REPORT TO CONGRESS.—(1) The Secretary shall
conduct a detailed and comprehensive study on the institutional,
legal, and regulatory barriers to increased utilization of coal com-
bustion byproducts by potential governmental and commercial
users. Such study shall identify and investigate barriers found to
exist at the Federal, State, or local level, which may have limited
or may have the foreseeable effect of limiting the quantities of coal
combustion byproducts that are utilized. In conducting this study,
the Secretary shall consult with other departments and agencies of
the Federal Government, appropriate State and local governments,
and the private sector.

(2) Not later than one year after the date of enactment of this
Act, the Secretary shall submit a report to the Congress containing
the results of the study required by paragraph (1) and the Sec-
retary’s recommendations for action to be taken to increase the uti-
lization of coal combustion byproducts. At a minimum, such report
shall identify actions that would increase the utilization of coal
combustion byproducts in—

(A) bridge and highway construction;

(B) stabilizing wastes;

(C) procurement by departments and agencies of the Fed-
eral Government and State and local governments; and

(D) federally funded or federally subsidized procurement
by the private sector.

[42 U.S.C. 13364]

SEC. 1335. CALCULATION OF AVOIDED COST.

Nothing in section 210 of the Public Utility Regulatory Policies
Act of 1978 (Public Law 95-617) requires a State regulatory au-
thority or nonregulated electric utility to treat a cost reasonably
identified to be incurred or to have been incurred in the construc-
tion or operation of a facility or a project which has been selected
by the Department of Energy and provided Federal funding pursu-
ant to the Clean Coal Program authorized by Public Law 98-473
as an incremental cost of alternative electric energy.

[16 U.S.C. 824a-3 note]

SEC. 1336. COAL FUEL MIXTURES.

Within one year following the date of enactment of this Act,
the Secretary shall submit a report to the Committee on Energy
and Commerce and the Committee on Science, Space, and Tech-
nology of the House of Representatives and the Committee on En-
ergy and Natural Resources of the Senate on the status of tech-
nologies for combining coal with other materials, such as oil or
water fuel mixtures. The report shall include—
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(1) a technical and economic feasibility assessment of such
technologies;

(2) projected developments in such technologies;

(3) an assessment of the market potential of such tech-
nologies, including the potential to displace imported crude oil
and refined petroleum products;

(4) identification of barriers to commercialization of such
technologies; and

(5) recommendations for addressing barriers to commer-
cialization.

[42 U.S.C. 13365]
SEC. 1337. NATIONAL CLEARINGHOUSE.

(a) FEASIBILITY.—(1) The Secretary shall assess the feasibility

of establishing a national clearinghouse for the exchange and dis-
semination of technical information on technology relating to coal
and coal-derived fuels.

(2) In assessing the feasibility, the Secretary shall consider

whether such a clearinghouse would be appropriate for purposes

of—

(A) collecting information and data on technology relating
to coal, and coal-derived fuels, which can be utilized to improve
environmental quality and increase energy independence;

(B) disseminating to appropriate individuals, governmental
departments, agencies, and instrumentalities, institutions of
higher education, and other entities, information and data col-
lected pursuant to this section;

(C) maintaining a library of technology publications and
treatises relating to technology information and data collected
pursuant to this section;

(D) organizing and conducting seminars for government of-
ficials, utilities, coal companies, and other entities or institu-
tions relating to technology using coal and coal-derived fuels
that will improve environmental quality and increase energy
independence;

(E) gathering information on research grants made for the
purpose of improving or enhancing technology relating to the
use of coal, and coal-derived fuels, which will improve environ-
mental quality and increase energy independence;

(F) translating into English foreign research papers, arti-
cles, seminar proceedings, test results that affect, or could af-
fect, clean coal use technology, and other documents;

(G) encouraging, during the testing of technologles the use
of coal from a variety of domestic sources, and collecting or de-
veloping, or both, complete listings of test results using coals
from all sources;

(H) establishing and maintaining an index or compilation
of research projects relating to clean coal technology carried
out throughout the world; and

(I) conducting economic modeling for feasibility of projects.
(b) AUTHORITY TO ESTABLISH CLEARINGHOUSE.—Based upon

the assessment under subsection (a), the Secretary may establish
a clearinghouse.

[42 U.S.C. 13366]
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SEC. 1338. COAL EXPORTS.

(a) PLAN.—Within 180 days after the date of enactment of this
Act, the Secretary of Commerce, in cooperation with the Secretary
and other appropriate Federal agencies, shall submit to the appro-
priate committees of the House of Representatives and the Com-
mittee on Energy and Natural Resources of the Senate a plan for
expanding exports of coal mined in the United States.

(b) PLAN CONTENTS.—The plan submitted under subsection (a)
shall include—

(1) a description of the location, size, and projected growth
in potential export markets for coal mined in the United
States;

(2) the identification by country of the foreign trade bar-
riers to the export of coal mined in the United States, includ-
ing foreign coal production and utilization subsidies, tax treat-
ment, labor practices, tariffs, quotas, and other nontariff bar-
riers;

(3) recommendations and a plan for addressing any such
trade barriers;

(4) an evaluation of existing infrastructure in the United
States and any new infrastructure requirements in the United
States to support an expansion of exports of coal mined in the
United States, including ports, vessels, rail lines, and any
other supporting infrastructure; and

(5) an assessment of environmental implications of coal ex-
ports and the identification of export opportunities for blending
coal mined in the United States with coal indigenous to other
countries to enhance energy efficiency and environmental per-
formance.

[42 U.S.C. 13367]

SEC. 1339. OWNERSHIP OF COALBED METHANE.

(a) FEDERAL LANDS AND MINERAL RIGHTS.—In the case of any
deposit of coalbed methane where the United States is the owner
of the surface estate or where the United States has transferred
the surface estate but reserved the subsurface mineral estate, the
Secretary of the Interior shall administer this section. This section
and the definitions contained herein shall be applicable only on
lands within Affected States.

(b) AFFECTED STATES.—Not later than 180 days after the date
of enactment of this Act, the Secretary of the Interior, with the par-
ticipation of the Secretary of Energy, shall publish in the Federal
Register a list of Affected States which shall be comprised of
States—

(1) in which the Secretary of the Interior, with the partici-
pation of the Secretary of Energy, determines that disputes,
uncertainty, or litigation exist, regarding the ownership of coal-
bed methane gas;

(2) in which the Secretary of the Interior, with the partici-
pation of the Secretary of Energy, determines that develop-
ment of significant deposits of coalbed methane gas is being
impeded by such existing disputes, uncertainty, or litigation re-
garding ownership of such coalbed methane;
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(3) which do not have in effect a statutory or regulatory
procedure or existing case law permitting and encouraging the
development of coalbed methane gas within that State; and

(4) which do not have extensive development of coalbed
methane gas.

The Secretary of the Interior, with the participation of the Sec-
retary of Energy, shall revise such list of Affected States from time
to time. Any Affected State shall be deleted from the list of Affected
States upon the receipt by the Secretary of the Interior of a Gov-
ernor’s petition requesting such deletion, a State law requesting
such deletion, or a resolution requesting such deletion enacted by
the legislative body of the State. A Governor intending to petition
the Secretary of the Interior to delete a State from the list of Af-
fected States shall provide the State’s legislative body with 6
months notice of such petition during a legislative session. At the
end of such 6-month period, the Governor may petition the Sec-
retary of the Interior to delete a State from the list of Affected
States, unless during such 6-month period, the State’s legislative
body has enacted a law or resolution disapproving the Governor’s
petition. Until the Secretary of the Interior, with the participation
of the Secretary of Energy, publishes a different list, the States of
West Virginia, Pennsylvania, Kentucky, Ohio, Tennessee, Indiana,
and Illinois shall be the Affected States, effective on the date of the
enactment of this Act. The States of Colorado, Montana, New Mex-
ico, Wyoming, Utah, Virginia, Washington, Mississippi, Louisiana,
and Alabama shall not be included on the Secretary of the Inte-
rior’s list of Affected States or any extension or revision thereof.

(¢) FAILURE To ADOPT STATUTORY OR REGULATORY PROCE-
DURE.—If an Affected State has not placed in effect, by statute or
by regulation, a substantial program promoting the permitting,
drilling and production of coalbed methane wells (including pooling
arrangements) within that State within 3 years after becoming an
Affected State, the Secretary of the Interior, with the participation
of the Secretary of Energy, shall administer this section and shall
promulgate such regulations as are necessary to carry out this sec-
tion in that State.

(d) IMPLEMENTATION BY THE SECRETARY OF THE INTERIOR.—In
implementing this section, the Secretary of the Interior, with the
participation of the Secretary of Energy, shall—

(A) consider existing and future coal mining plans,

(B) preserve the mineability of coal seams, and

(C) provide for the prevention of waste and maximization
of recovery of coal and coalbed methane gas in a manner which
will protect the rights of all entities owning an interest in such
coalbed methane resource.

(e) SPACING.—Except where State law in an Affected State con-
tains existing spacing requirements regarding the minimum dis-
tance between coalbed methane wells and the minimum distance of
a coalbed methane well from a property line, the Secretary of the
Interior shall establish such requirements within 90 days after the
assertion of jurisdiction pursuant to subsection (c¢) of this section.

(f) SPACING UNITS.—Applications to establish spacing units for
the drilling and operation of coalbed methane gas wells may be
filed by any entity claiming a coalbed methane ownership interest
within a proposed spacing unit. Upon receipt and approval of an
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application, the Secretary of the Interior shall issue an order estab-
lishing the boundaries of the coalbed methane spacing unit. Spac-
ing units shall generally be uniform in size.

(g) DEVELOPMENT UNDER POOLING ARRANGEMENT.—Following
issuance of an order establishing a spacing unit under subsection
(f), and pursuant to an application for pooling filed by the entity
claiming a coalbed methane ownership interest and proposing to
drill a coalbed methane gas well, the Secretary of the Interior shall
hold a hearing to consider the application for pooling and shall, if
the criteria of this section are met, issue an order allowing the pro-
posed pooling of acreage within the designated spacing unit for
purposes of drilling and production of coalbed methane from the
spacing unit. The pooling order shall not be issued before notice or
a reasonable and diligent effort to provide notice has been made to
each entity which may claim an ownership interest in the coalbed
methane gas within such spacing unit and each such entity has
been offered an opportunity to appear before the Secretary of the
Interior at the hearing. Upon issuance of a pooling order, each
owner or claimant of an ownership interest shall be allowed to
make one of the following elections:

(1) An election to sell or lease its coalbed methane owner-
ship interest to the unit operator at a rate determined by the
Secretary of the Interior as set forth in the pooling order.

(2) An election to become a participating working interest
owner by bearing a share of the risks and costs of drilling,
completing, equipping, gathering, operating (including all dis-
posal costs), plugging and abandoning the well, and receiving
a share of production from the well.

(3) An election to share in the operation of the well as a
nonparticipating working interest owner by relinquishing its
working interest to participating working interest owners until
the proceeds allocable to its share equal 300 percent of the
share of such costs allocable to its interest. Thereafter, the
nonparticipating working interest owner shall become a par-
ticipating working interest owner.

The pooling order shall designate a unit operator who shall be au-
thorized to drill and operate the spacing unit. The pooling order
shall provide that any entity claiming an ownership interest in the
coalbed methane within such spacing unit which does not make an
election under the pooling order shall be deemed to have leased its
coalbed methane interest to the unit operator under such terms
and conditions as the pooling order may provide. No pooling order
may be issued under this paragraph for any spacing unit if all enti-
ties claiming an ownership interest in the coalbed methane in the
spacing unit have entered into a voluntary agreement providing for
the drilling and operation of the coalbed methane gas well for the
spacing unit.

(h) EscROow AcCCOUNT.—(1) Each pooling order issued under
subsection (g) shall provide for the establishment of an escrow ac-
count into which the payment of costs and proceeds attributable to
the conflicting interests shall be deposited and held for the interest
of the claimants as follows:

(A) Each participating working interest owner, except for
the unit operator, shall deposit in the escrow account its pro-
portionate share of the costs allocable to the ownership interest
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claimed by each such participating working interest owner as

set forth in the pooling order issued by the Secretary of the In-

terior.

(B) The unit operator shall deposit in the escrow account
all proceeds attributable to the conflicting interests of lessees,
plus all proceeds in excess of ongoing operational expenses (in-
cluding reasonable overhead costs) attributable to conflicting
working interests.

(2) The Secretary of the Interior shall order payment of prin-
cipal and accrued interest from the escrow account to all legally en-
titled entities within 30 days of receipt by the Secretary of the Inte-
rior of notification of the final legal determination of entitlement or
upon agreement of all entities claiming an ownership interest in
the coalbed methane gas. Upon such final determination—

(A) each legally entitled participating working interest
owner shall receive a proportionate share of the proceeds at-
tributable to the conflicting ownership interest;

(B) each legally entitled nonparticipating working interest
owner shall receive a proportionate share of the proceeds at-
tributable to the conflicting ownership interest, less the cost of
being carried as a nonparticipating working interest owner (as
determined by the election of the entity under the applicable
pooling order);

(C) each entity leasing (or deemed to have leased) its coal-
bed methane ownership interest to the unit operator shall re-
ceive a share of the royalty proceeds (as set out in the applica-
ble pooling order) attributable to the conflicting interests of les-
sees; and

(D) the unit operator shall receive the costs contributed to
the escrow account by each legally entitled participating work-
ing interest owner.

The Secretary of the Interior shall enact rules and regulations for
the administration and protection of funds delivered to the escrow
accounts.

(i) APPROVAL OF THE SECRETARY OF THE INTERIOR.—No entity
may drill any well for the production of coalbed methane gas from
a coal seam, subject to the provisions of subsection (g), in an Af-
fected State unless the drilling of such well has been approved by
the Secretary of the Interior.

(j) AUTHORIZATION TO STIMULATE A COAL SEAM.—(1) No oper-
ator of a coalbed methane well may stimulate a coal seam without
the written consent of each entity which, at the time that the coal-
bed methane operator applies for a drilling permit, is operating a
coal mine, or has by virtue of his property rights in the coal the
ability to operate a coal mine, located within a horizontal or ver-
tical distance from the point of stimulation as established by the
Secretary of the Interior pursuant to paragraph (3) of this sub-
section. In seeking the coal operator’s consent, a coalbed methane
well operator shall provide the coal operator with necessary infor-
mation about such stimulation, including relevant information to
ensure compliance with coal mine safety laws and rules.

(2) In the absence of a written consent pursuant to paragraph
(1) and at the request of a coalbed methane operator, the Secretary
of the Interior shall make a determination regarding stimulation of
a coal seam. Such request shall include an affidavit which shall—
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(A) state that an entity from which consent is required
pursuant to paragraph (1) has refused to provide written con-
sent;

(B) set forth in detail the efforts undertaken by the appli-
cant to obtain such written consent;

1 ((iC) state the known reasons for the consent not being pro-
vided,

(D) set forth the conditions and compensation, if any, of-
fergd by the applicant as part of the efforts to obtain consent;
an

(E) provide prima facie evidence that the method of stimu-
lation proposed by the coalbed methane operator will not (i)
cause unreasonable loss or damage to the coal seam consid-
ering all factors, including the prospect, taking into consider-
ation the economics of the coal industry, that coal seams for
which no actual or proposed mining plans exist will be mined
at some future date, or (ii) violate mine safety requirements.
If a denial of consent by a coal operator is based on reasons
related to safety, the Secretary of the Interior shall seek the
views and recommendations of the appropriate State or Fed-
eral coal mine safety agency. Any determination by the Sec-
retary of the Interior shall be in accordance with all applicable
Federal and State coal mine safety laws and such views and
recommendations. A determination by the Secretary of the In-
terior approving a method of stimulation may include reason-
able conditions including, but not limited to, conditions to miti-
gate, to the extent practicable, economic damage to the coal
seam. Any determination approving or denying a method of
stimulation by the Secretary of the Interior shall be subject to
appeal. Interested entities shall be allowed to participate in
and comment on proceedings under this paragraph.

(3) The Secretary of the Interior shall by rule establish, for an
Affected State, a region thereof, or a multi-State region comprised
of Affected States, the boundaries within which a coalbed methane
operator shall be required to obtain written consent from a coal op-
erator pursuant to paragraph (1). Such boundaries shall be stated
in terms of a horizontal and a vertical distance from the point of
stimulation and shall be determined based on an evaluation of the
maximum length, height and depth of fracture producible in a coal
seam in such Affected State, region thereof, or multi-State region
comprised of Affected States.

(4) The consent required under this subsection shall in no way
be deemed to impair, abridge, or affect any contractual rights or ob-
jections arising out of a coalbed methane gas contract or coalbed
methane gas lease in existence as of the effective date of this sec-
tion between the coalbed methane operator and the coal operator,
and the existence of such lease or contractual agreement and any
extensions or renewals of such lease shall be deemed to fully meet
the requirements of this section.

(5) Nothing in this subsection precludes either a coal operator
or a coalbed methane operator from seeking in the appropriate
State forum compensation for the consequences of a determination
by the Secretary of the Interior pursuant to paragraph (2).

(k) NOTICE AND OBJECTION.—(1) The Secretary of the Interior
shall not approve the drilling of any coalbed methane well unless



293 EPACT—COAL Sec. 1339

the unit operator has notified each entity which is operating, or has
the ability, by virtue of his property rights in the coal, to operate,
a coal mine in any portion of the coalbed that would be affected by
such well within the distances established pursuant to the rules
promulgated under subsection (j)(3). Any notified entity may object
to the drilling of such well within 30 days after receipt of a notice.
Upon receipt of a timely objection to the drilling of any coalbed
methane gas well submitted by a notified entity, the Secretary of
the Interior may refuse to approve the drilling of the well based on
any of the following:

(A) The proposed activity, due to its proximity to any coal
mine opening, shaft, underground workings, or to any proposed
extension of the coal mine, would adversely affect any oper-
ating, inactive or abandoned coal mine, including any coal
mine already surveyed and platted but not yet being operated.

(B) The proposed activity would not conform with a coal
operator’s development plan for an existing or proposed oper-
ation.

(C) There would be an unreasonable interference from the
proposed activity with present or future coal mining oper-
ations, including the ability to comply with other applicable
laws and regulations.

(D) The presence of evidence indicating that the proposed
drilling activities would be unsafe, taking into consideration
the dangers from creeps, squeezes or other disturbances due to
the extraction of coal.

(E) The proposed activity would unreasonably interfere
with the safe recovery of coal, oil and gas.

(2) In the event the Secretary of the Interior does not approve
the drilling of a coalbed methane well pursuant to paragraph (1),
the Secretary of the Interior shall consider whether such drilling
could be approved if the unit operator modifies the proposed activi-
ties to take into account any of the following:
(A) The proposed activity could instead be reasonably done
through an existing or planned pillar of coal, or in close prox-
imity to an existing well or such pillar of coal, taking into con-
sideration surface topography.
(B) The proposed activity could instead be moved to a
mined-out area, below the coal outcrop or to some other fea-
sible area.
(C) The unit operator agrees to a drilling moratorium of
not more than two years in order to permit completion of coal
mining operations.
(D) The practicality of locating the proposed spacing unit
or well on a uniform pattern with other spacing units or wells.
(1) PLUGGING.—AIl coalbed methane wells drilled after enact-
ment of this Act that penetrate coal seams with remaining reserves
shall provide for subsequent safe mining through the well in ac-
cordance with standards prescribed by the Secretary of the Inte-
rior, in consultation with any Federal and State agencies having
authority over coal mine safety. Well plugging costs should be allo-
cated in accordance with State law or private contractual arrange-
ment, as the case may be.

(m) NOTICE AND OBJECTION BY OTHER PARTIES.—The Secretary
of the Interior shall not approve the drilling of any coalbed meth-
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ane well unless such well complies with the spacing and other re-
quirements established by the Secretary of the Interior and each of
the following:

(1) The unit operator of such well has notified, or has
made a reasonable and diligent effort to notify, all entities
claiming ownership of coalbed methane to be drained by such
well and provided an opportunity to object in accordance with
requirements established by the Secretary of the Interior.

(2) Where conflicting interests exist, an order under sub-
section (g) establishing pooling requirements has been issued.

The notification requirements of this subsection shall be additional
to the notification referred to in subsection (k). The Secretary of the
Interior shall establish the conditions under which entities claim-
ing ownership of coalbed methane may object to the drilling of a
coalbed methane well.

(n) VENTING FOR SAFETY.—Nothing in this section shall be con-
strued to prevent or inhibit the entity which has the right to de-
velop and mine coal in any mine from venting coalbed methane gas
to ensure safe mine operations.

(o) OTHER LAWS.—The Secretary of the Interior shall comply
with all applicable Federal and State coal mine safety laws and
regulations.

(p) DEFINITIONS.—ASs used in this section—

(1) The term “Affected State” means a State listed by the
Secretary of the Interior, with the participation of the Sec-
retary of Energy, under subsection (b).

(2) The term “coalbed methane gas” means occluded nat-
ural gas produced (or which may be produced) from coalbeds
and rock strata associated therewith.

(3) The term “unit operator” means the entity designated
in a pooling order to develop a spacing unit by the drilling of
one or more wells on the unit.

(4) The term “nonparticipating working interest owner”
means a gas or oil owner of a tract included in a spacing unit
which elects to share in the operation of the well on a carried
basis by agreeing to have its proportionate share of the costs
allocable to its interest charged against its share of production
of the well in accordance with subsection (f)(3).

(5) The term “participating working interest owner” means
a gas or oil owner which elects to bear a share of the risks and
costs of drilling, completing, equipping, gathering, operating
(including any and all disposal costs) plugging, and abandoning
a well on a spacing unit and to receive a share of production
from the well equal to the proportion which the acreage in the
spacing unit it owns or holds under lease bears to the total
acreage of the spacing unit.

(6) The term “coal seam” means any stratum of coal 20
inches or more in thickness, unless a stratum of less thickness
is being commercially worked, or can in the judgment of the
Secretary of the Interior forseeably be commercially worked
and will require protection if wells are being drilled through it.

[42 U.S.C. 13368]
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SEC. 1340. ESTABLISHMENT OF DATA BASE AND STUDY OF TRANS-
PORTATION RATES.

(a) DATA BASE.—The Secretary shall review the information
currently collected by the Federal Government and shall determine
whether information on transportation rates for rail and pipeline
transport of domestic coal, oil, and gas during the period of Janu-
ary 1, 1988, through December 31, 1997, is reasonably available.
If he determines that such information is not reasonably available,
the Secretary shall establish a data base containing, to the max-
imum extent practicable, information on all such rates. The con-
fidentiality of contract rates shall be preserved. To obtain data per-
taining to rail contract rates, the Secretary shall acquire such data
in aggregate form only from the Surface Transportation Board,
under terms and conditions that maintain the confidentiality of
such rates.

(b) STUuDY.—The Energy Information Administration shall de-
termine the extent to which any agency of the Federal Government
is studying the rates and distribution patterns of domestic coal, oil,
and gas to determine the impact of the Clean Air Act as amended
by the Act entitled “An Act to amend the Clean Air Act to provide
for attainment and maintenance of health protective national ambi-
ent air quality standards, and for other purposes.”, enacted Novem-
ber 15, 1990 (Public Law 101-549), and other Federal policies on
such rates and distribution patterns. If the Energy Information Ad-
ministration finds that no such study is underway, or that reports
of the results of such study will not be available to the Congress
providing the information specified in this subsection and sub-
section (a) by the dates established in subsection (c), the Energy In-
formation Administration shall initiate such a study.

(c) REPORTS TO CONGRESS.—Within one year after the date of
enactment of this Act, the Secretary shall report to the Congress
on the determination the Energy Information Administration is re-
quired to make under subsection (b). Within three years after the
date of enactment of this Act, the Secretary shall submit reports
on any data base or study developed under this section. Any such
reports shall be updated and resubmitted to the Congress within
eight years after such date of enactment. If the Energy Information
Administration has determined pursuant to subsection (b) that an-
other study or studies will provide all or part of the information
called for in this section, the Secretary shall transmit the results
of that study by the dates established in this subsection, together
with his comments.

(d) CONSULTATION WITH OTHER AGENCIES.—The Secretary and
the Energy Information Administration shall consult with the
Chairmen of the Federal Energy Regulatory Commission and the
Surface Transportation Board in implementing this section.

[42 U.S.C. 13369]
SEC. 1341. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to the Secretary for

carrying out this subtitle, other than section 1322,1 such sums as
may be necessary for fiscal years 1993 through 1998.

[42 U.S.C. 13370]

1Probably should refer to section 1332.
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CLEAN COAL TECHNOLOGY RESERVE

Public Law 98-473 provided funding for conducting clean coal
technology projects. The following language is found under the
heading “Department of Energy, Energy Security Reserve, (Reces-
sion)”:

“Of the funds appropriated to the Energy Security Reserve by
the Department of the Interior and Related Agencies Appropria-
tions Act, 1980 (Public Law 96-126) and subsequently made avail-
able to carry out title I, part B of the Energy Security Act (Public
Law 96-294) by Public Laws 96-304 and 96-514, $5,375,000,000
are rescinded: Provided, That . . . Provided further, That of the
$5,375,000,000 rescinded from the Energy Security Reserve,
$750,000,000 shall be deposited and retained in a separate account
hereby established in the Treasury of the United States, entitled
the “Clean Coal Technology Reserve,” which account and the appro-
priations therefor, shall be available for the purpose of conducting
cost-shared clean coal technology projects for the construction and
operation of facilities to demonstrate the feasibility for future com-
mercial application of such technology, including those identified in
section 320 of the fiscal year 1985 Department of the Interior and
Related Agencies Appropriations Act, as reported by the Senate
Committee on Appropriations (H.R. 5973, Senate Report 98-578),
without fiscal year limitation, subject to subsequent annual appro-
priation in the Department of the Interior and Related Agencies
Appropriations Act.”

Section 320 of H.R. 5973 (as reported by the Senate Committee
on Appropriations) referred to in the quoted language above reads
as follows:

“SEC. 320. The Secretary of Energy pursuant to the Federal
Nonnuclear Energy Research and Development Act of 1974 (Public
Law 93-577), shall—

“(1) no later than sixty days after the date of the enact-
ment of this Act, publish in the Federal Register a notice solic-
iting statements of interest in, and proposals for projects em-
ploying emerging clean coal technologies, which statements
and proposals are to be submitted to the Secretary within nine-
ty days after the publication of such notice; and

“(2) no later than April 15, 1985, submit to Congress a re-
port that analyzes the information contained in such state-
ments of interest and proposals, assesses the potential useful-
ness of each emerging clean coal technology for which a state-
ment of interest or proposal has been received, and identifies
the extent to which Federal incentives, including financial as-
sistance, will accelerate the commercial availability of these
technologies.”
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ENERGY SECURITY ACT

PuBLIC LAW 96-294, AS AMENDED

AN ACT To extend the Defense Production Act of 1950, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Energy Security Act”.

[42 U.S.C. 8701 note]
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TITLE II—BIOMASS ENERGY AND ALCOHOL FUELS
SHORT TITLE
SeEc. 201. This title may be cited as the “Biomass Energy and

Alcohol Fuels Act of 1980”.
[42 U.S.C. 8801 note]

FINDINGS

SEC. 202. The Congress finds that—

(1) the dependence of the United States on imported petro-
leum and natural gas must be reduced by all economically and
environmentally feasible means, including the use of biomass
energy resources; and

(2) a national program for increased production and use of
biomass energy that does not impair the Nation’s ability to
produce food and fiber on a sustainable basis for domestic and
export use must be formulated and implemented within a mul-
tiple-use framework.

[42 U.S.C. 8801]

DEFINITIONS

SEC. 203. As used in this title—

(1) The term “alcohol” means alcohol (including methanol
and ethanol) which is produced from biomass and which is
suitable for use by itself or in combination with other sub-
stances as a fuel or as a substitute for petroleum or petro-
chemical feedstocks.

(2)(A) The term “biomass” means any organic matter
which is available on a renewable basis, including agricultural
crops and agricultural wastes and residues, wood and wood
wastes and residues, animal wastes, municipal wastes, and
aquatic plants.

(B) For purposes of subtitle A, such term does not include
municipal wastes; and for purposes of subtitle C, such term
does not include aquatic plants and municipal wastes.

(3) The term “biomass fuel” means any gaseous, liquid, or
solid fuel produced by conversion of biomass.

(4) The term “biomass energy” means—

(A) biomass fuel; or

(B) energy or steam derived from the direct combus-
tion of biomass for the generation of electricity, mechanical
power, or industrial process heat.

(5) The term “biomass energy project” means any facility
(or portion of a facility) located in the United States which is
primarily for—

(A) the production of biomass fuel (and byproducts); or
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(B) the combustion of biomass for the purpose of gen-
erating industrial process heat, mechanical power, or elec-
tricity (including cogeneration).

(6) The term “Btu” means British thermal unit.

(7) The term “cogeneration” means the combined genera-
tion by any facility of—

(A) electrical or mechanical power, and

(B) steam or forms of useful energy (such as heat)
which are used for industrial, commercial, heating, or cool-
ing purposes.

(8) The term “cooperative” means any agricultural associa-
tion, as that term is defined in section 15(a) of the Act of June
15, 1929, as amended (46 Stat. 18; 12 U.S.C. 1141j), commonly
known as the Agricultural Marketing Act.

(9)(A) The term “construction” means—

(i) the construction or acquisition of any biomass en-
ergy project;

(i1) the conversion of any facility to a biomass energy
project; or

(iii) the expansion or improvement of any biomass en-
ergy project which increases the capacity or efficiency of
that facility to produce biomass energy.

(B) Such term includes—

(i) the acquisition of equipment and machinery for use
in or at the site of a biomass energy project; and

(i1) the acquisition of land and improvements thereon
for the construction, expansion, or improvement of such a
project, or the conversion of a facility to such a project.

(C) Such term does not include the acquisition of any facil-
ity which was operated as a biomass energy project before the
acquisition.

(10) The term “Federal agency” means any Executive agen-
cy, as defined in section 105 of title 5, United States Code.

(11)(A) The term “financial assistance” means any of the
following forms of financial assistance provided under this
title, or any combination of such forms:

(i) loans,

(i1) loan guarantees,

(iii) price guarantees, and

(iv) purchase agreements.

(B) Such term includes any commitment to provide such
assistance.

(12) The term “Indian tribe” means any Indian tribe, band,
nation, or other organized group or community, including any
Alaska Native village or regional or village corporation as de-
fined in or established pursuant to the Alaska Native Claims
Settlement Act which is recognized as eligible for the special
programs and services provided by the United States to Indi-
ans because of their status as Indians.

(13) The term “motor fuel” means gasoline, kerosene, and
middle distillates (including diesel fuel).

(14)(A) The term “municipal waste” means any organic
matter, including sewage, sewage sludge, and industrial or
coi‘nmercial waste, and mixtures of such matter and inorganic
refuse—
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(i) from any publicly or privately operated municipal
waste collection or similar disposal system, or

(i) from similar waste flows (other than such flows
which constitute agricultural wastes or residues, or wood
wastes or residues from wood harvesting activities or pro-
duction of forest products).

(B) Such term does not include any hazardous waste, as
de}:ermined by the Secretary of Energy for purposes of this
title.

(15)(A) The term “municipal waste energy project” means
any facility (or portion of a facility) located in the United
States primarily for—

(i) the production of biomass fuel (and byproducts)
from municipal waste; or

(i) the combustion of municipal waste for the purpose
of generating steam or forms of useful energy, including
industrial process heat, mechanical power, or electricity

(including cogeneration).

(B) Such term includes any necessary transportation, prep-
aration, and disposal equipment and machinery for use in or
at the site of the facility involved.

(16) The term “Office of Alcohol Fuels” means the Office of
Alcohol Fuels established under section 220.

(17) The term “person” means any individual, company, co-
operative, partnership, corporation, association, consortium,
unincorporated organization, trust, estate, or any entity orga-
nized for a common business purpose, any State or local gov-
ernment (including any special purpose district or similar gov-
ernmental unit) or any agency or instrumentality thereof, or
any Indian tribe or tribal organization.

(18) The term “State” means any of the fifty States, the
District of Columbia, the Commonwealth of Puerto Rico, the
Virgin Islands of the United States, Guam, American Samoa,
the Commonwealth of the Northern Mariana Islands, and the
Trust Territory of the Pacific Islands.

(19) The term “small scale biomass energy project” means
a biomass energy project with an anticipated annual produc-
tion capacity of not more than 1,000,000 gallons of ethanol per
year, or its energy equivalent of other forms of biomass energy.

[42 U.S.C. 8802]
FUNDING FOR SUBTITLES A AND B

SEC. 204. (a) To the extent provided in advance in appropria-
tion Acts, for the two year period beginning October 1, 1980, there
is authorized to be appropriated and transferred $1,170,000,000
from the Energy Security Reserve established in the Treasury of
the United States under title II of the Act entitled “An Act making
appropriations for the Department of the Interior and related agen-
cies for the fiscal year ending September 30, 1980, and for other
purposes” (Public Law 96-126; 93 Stat. 970) and made available for
obligation by such Act only to the extent provided in advance in ap-
propriation Acts, as follows:

(1) $460,000,000 to the Secretary of Agriculture for car-
rying out activities under subtitle A, except of the amount of
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the financial assistance provided by the Secretary of Agri-

culture under subtitle A, up to one-third shall be for small-

scale biomass energy projects;

(2) $460,000,000 to the Secretary of Energy for carrying
out biomass energy activities under subtitle A, of which at
least $500,000,000 shall be available to the Office of Alcohol
Fuels for carrying out its activities, and any amount not made
available to the Office of Alcohol Fuels shall be available to the
Secretary to carry out the purposes of subtitle A under avail-
able authorities of the Secretary, including authorities under
subtitle A; and

(3) $250,000,000 shall be available to the Secretary of En-
ergy for carrying out activities under subtitle B.

(b) Funds made available under subsection (a) shall remain
available until expended.

(c)(1) For purposes of determining the amount of such appro-
priations which remain available for purposes of this title—

(A) loans shall be counted at the initial face value of the
loan;

(B) loan guarantees shall be counted at the initial face
value of such loan guarantee;

(C) price guarantees and purchase agreements shall be
counted at the value determined by the Secretary concerned as
of the date of each such contract based upon the Secretary’s de-
termination of the maximum potential liability of the United
States under the contract; and

(D) any increase in the liability of the United States pur-
suant to any amendment or other modification to a contract for
a loan, loan guarantee, price guarantee, or purchase agree-
ment, shall be counted to the extent of such increase.

(2) Determinations under paragraph (1) shall be made in ac-
cordance with generally accepted accounting principles, consist-
ently applied.

(3) If more than one form of financial assistance is to be pro-
vided to any one project, the obligations and commitments there-
under shall be counted at the maximum potential exposure of the
United States on such project at any time during the life of such
project.

(4) Any commitment to provide financial assistance shall be
treated the same as such assistance for purposes of this subsection;
except that any such commitment which is nullified or voided for
any reason shall not be considered for purposes of this subsection.

(d) Financial assistance may be provided under this title only
to the extent provided in advance in appropriation Acts.

[42 U.S.C. 8803]
COORDINATION WITH OTHER AUTHORITIES AND PROGRAMS

SEC. 205. The authorities in this title are in addition to and
do not modify (except to the extent expressly provided for in this
title) authorities and programs of the Department of Energy and
of the Department of Agriculture under other provisions of law.

[42 U.S.C. 8804]
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SUBTITLE A—GENERAL BioMASS ENERGY DEVELOPMENT
BIOMASS ENERGY DEVELOPMENT PLANS

SEC. 211. (a) Not later than 180 days after the date of the en-
actment of this Act, the Secretary of Agriculture and the Secretary
of Energy shall jointly prepare, and transmit to the President and
the Congress, a plan for maximizing in accordance with this sub-
title biomass energy production and use. Such plan shall be de-
signed to achieve a total level of alcohol production and use within
the United States of at least 60,000 barrels per day of alcohol by
December 31, 1982.

(b)(1) Not later than January 1, 1982, the Secretary of Agri-
culture and the Secretary of Energy shall jointly prepare, and
transmit to the President and the Congress, a comprehensive plan
for maximizing in accordance with this subtitle biomass energy
production and use, for the period beginning January 1, 1983, and
ending December 31, 1990. Such plan shall be designed to achieve
a level of alcohol production within the United States equal to at
least 10 percent of the level of gasoline consumption within the
United States as estimated by the Secretary of Energy for the cal-
endar year 1990.

(2) The plan prepared under this subsection shall evaluate the
feasibility of reaching the goals set forth in such subsection.

(c) The plans prepared under subsections (a) and (b) shall each
include guidelines for use in awarding financial assistance under
this subtitle which are designed to increase, during the period cov-
ered by the plan, the amount of motor fuel displaced by biomass
energy.

[42 U.S.C. 8811]

PROGRAM RESPONSIBILITY AND ADMINISTRATION; EFFECT ON OTHER
PROGRAMS

SEc. 212. (a)(1) Except as provided in paragraph (2), in the
case of any financial assistance under this subtitle for a biomass
energy project, the Secretary concerned shall be—

(A) the Secretary of Agriculture, in the case of any biomass
energy project which will have an anticipated annual produc-
tion capacity of less than 15,000,000 gallons of ethanol (or the
energy equivalent of other forms of biomass energy) and which
will use feedstocks other than aquatic plants; and

(B) the Secretary of Energy, in the case of any biomass en-
ergy project which will use aquatic plants as feedstocks or
which will have an anticipated annual production capacity of
15,000,000 gallons or more of ethanol (or the energy equivalent
of other forms of biomass energy).

(2)(A) Either the Secretary of Agriculture or the Secretary of
Energy may be the Secretary concerned in the case of any biomass
energy project which will have an anticipated annual production
capacity of 15,000,000 gallons or more of ethanol (or the energy
equivalent of other forms of biomass energy) and—

(i) which will use wood or wood wastes or residue, or

(i1) which is owned and operated by a cooperative and will
use feedstocks other than aquatic plants.
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(B) Financial assistance may not be provided by either Sec-
retary under subparagraph (A) without the written concurrence of
the other Secretary. Such concurrence shall be granted or denied
by such Secretary in accordance with subparagraph (C) and on the
same standards as that Secretary applies in making his own
awards of financial assistance under this paragraph.

(C)d) In the case of a project described in subparagraph (A),
the Secretary concerned shall provide the other Secretary a copy of
the application and such supporting information as may be mate-
rial, and shall provide the other Secretary at least 15 days to re-
view the project. If during such 15-day period the reviewing Sec-
retary provides written notification to the Secretary concerned
specifying reasons why such project should not proceed, the Sec-
retary concerned shall defer the final decision on the application for
an additional 30 days. During such 30-day period, both Secretaries
shall attempt to reach agreement regarding all issues raised in the
written notice. Before the end of the 30-day period, the reviewing
Secretary shall notify the Secretary concerned of his decision re-
garding concurrence. If the reviewing Secretary fails to provide
such notice before the end of such period, concurrence shall be
deemed to have been given.

(i) The project applicant may reapply for financial assistance
for such project, after making such modifications to the project as
may be necessary to address issues raised by the reviewing Sec-
retary in the original notice of objection. The subsequent review of
such project by the reviewing Secretary shall be limited to the
issues originally raised by the reviewing Secretary and any issues
raised by changed circumstances.

(D) Both Secretaries may jointly act as the Secretary concerned
in accordance with such procedures as the Secretaries may jointly
prescribe, in which case—

(i) subparagraphs (B) and (C) and subsection (¢) shall not
apply, and

(ii) the proportion of financial assistance provided by each
Secretary shall be determined in accordance with the proce-
dures jointly prescribed.

(b)(1) Each Secretary shall take such action as may be nec-
essary to assure that—

(A) guidelines for soliciting and receiving applications for
financial assistance are established within 90 days after the
date of the enactment of this Act;

(B) applications for financial assistance for biomass energy
projects are initially solicited within 30 days after such guide-
lines are established;

(C) additional applications for financial assistance are so-
licited within 1 year after the date of the initial solicitation;

(D) any application is evaluated and a decision made on
such application within 120 days after the receipt of the appli-
cation, including review under subsections (a)(2)(C), (a)(2)D),
or (c¢); and

(E) all interested persons are provided the easiest possible
access to the application process, including procedures which
assure that—

(i) information concerning financial assistance from ei-
ther Secretary is available through all appropriate offices
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of the Department of Agriculture and the Department of
Energy, and other regional and local offices of the Federal
Government, as may be appropriate;

(i1) all such locations where such information is avail-
able will be able to accept and file applications, and will
forward them to the Secretary concerned; and

(iii) the procedures established for accepting, evalu-
ating, and awarding financial assistance will provide for
categories of biomass energy projects, according to size and
provide to the maximum extent practicable the simplest
procedures for small producers.

(2) The procedural requirements of subparagraph (A) through
(D) of paragraph (1) shall not apply to either Secretary to the ex-
tent that the Secretary finds that other procedures are adopted for
the solicitation, evaluation, and awarding of financial assistance
which will result in applications being processed more expedi-
tiously.

(c)(1) After evaluating any application and before awarding any
financial assistance on the basis of that application, the Secretary
concerned shall provide the other Secretary with—

(A) a copy of the application and such supporting material
as may be appropriate, and
(B) an opportunity of not less than 15 days to review the
application.
This subsection shall not apply in the case of a project subject to
review under subsection (a)(2)(C).

(2) If the reviewing Secretary provides written notice specifying
any issues regarding matters subject to the Secretary’s review to
the Secretary concerned before the end of the 15-day review period,
the Secretary concerned shall defer a final decision on the applica-
tion for an additional 30 days to provide an opportunity for both
Secretaries to answer and resolve such issues. At the expiration of
the 30-day period, the Secretary concerned may make a final deci-
sion with respect to the application, using the best judgment of the
Secretary concerned to resolve any remaining issues.

(3) Reviews of projects under the provisions of subsection
(a)(2)(C) or paragraph (1)(B) by the Secretary of Agriculture shall
be for the purpose of considering the national, regional, and local
agricultural policy impacts of such project on agricultural supply,
production, and use, and reviews by the Secretary of Energy under
such provisions shall be for the purpose of considering national en-
ergy policy impacts and the technical feasibility of the project.

(4) The Secretary of Agriculture and the Secretary of Energy
may jointly establish categories of projects to which paragraphs (1)
and (2) shall not apply. Within 90 days after the date of the enact-
ment of this Act, the Secretaries shall identify potential categories
and make an initial determination of exempted categories.

(d) If any application for financial assistance under this sub-
title is disapproved, the applicant shall be provided written notice
of the reasons for the disapproval.

(e)(1) The functions assigned under this subtitle to the Sec-
retary of Agriculture may be carried out by any of the administra-
tive entities in the Department of Agriculture which the Secretary
of Agriculture may designate. Within 30 days after the date of the
enactment of this Act, the Secretary of Agriculture shall make such
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designations and notify the Congress of the administrative entity
or entities so designated and the officials in such administrative
entity or entities who are to be responsible for such functions.

(2) The Secretary of Agriculture may issue such regulations as
are necessary to carry out functions assigned to the Secretary of
Agriculture under this subtitle.

(3) The entities or entity designated under paragraph (1) shall
coordinate the administration of functions assigned to it under this
subsection with any other biomass energy programs within the De-
partment of Agriculture established under other provisions of law.

(f) The functions under this subtitle which are assigned to the
Secretary of Energy and which relate to alcohol production shall be
carried out by the Office of Alcohol Fuels.

(g) For purposes of this subtitle, the quantity of any biomass
energy which is the energy equivalent to 15,000,000 gallons of eth-
anol shall be prescribed jointly by the Secretary of Agriculture and
the Secretary of Energy within 30 days after the date of the enact-
ment of this Act.

[42 U.S.C. 8812]
INSURED LOANS

SEC. 213. (a) Subject to sections 212 and 217, the Secretary of
Agriculture may commit to make, and make, insured loans in
amounts not to exceed $1,000,000 per project for the construction
of small-scale biomass energy projects.

(b)(1) Any insured loan under this section—

(A) may not exceed 90 per centum of the total estimated
cost of construction of the biomass energy project involved, and

(B) shall bear interest at rates determined by the Sec-
retary of Agriculture, taking into consideration the current av-
erage market yield on outstanding marketable obligations of
the United States with remaining periods to maturity com-
parable to the average maturities of such loans, plus not to ex-
ceed one per centum, as determined by the Secretary of Agri-
culture, and adjusted to the nearest one-eighth of one per cen-
tum.

(2) In the event the total estimated costs of construction of the
project thereafter exceed the total estimated costs initially deter-
mined by the Secretary of Agriculture, the Secretary may in addi-
tion, upon application therefor, make an insured loan for so much
of the additional estimated total costs as does not exceed 10 per
centum of the total costs initially estimated.

(c)(1) The Secretary of Agriculture shall make insured loans
under this section using, to the extent provided in advance in ap-
propriations Acts, the Agricultural Credit Insurance Fund in sec-
tion 309 of the Consolidated Farm and Rural Development Act or
the Rural Development Insurance Fund in section 309A of such Act
(hereinafter in this section referred to as the “Funds”). The Sec-
retary of Agriculture may not use an aggregate amount of funds to
make or commit to make insured loans under this section in excess
of the aggregate amount for insured loans and administrative costs
appropriated and transferred under section 204. The terms, condi-
tions, and requirements applicable to such insured loans shall be
in accordance with this subtitle.
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(2) There shall be reimbursed to the Funds, from appropria-
tions made under section 204, amounts equal to the operating and
administrative costs incurred by the Secretary of Agriculture in in-
suring loans under this section.

(3) Notwithstanding any provision of the Consolidated Farm
and Rural Development Act, no funds made available to the Sec-
retary of Agriculture under this section for insured loans shall be
used for any other purpose.

(4) For purposes of this section, the term “insured loan” means
a loan which is made, sold, and insured.

(d) An insured loan may not be made under this section unless
the applicant for such loan has established to the satisfaction of the
Secretary that the applicant is unable without such a loan to ob-
tain sufficient credit elsewhere at reasonable rates and terms, tak-
ing into consideration prevailing private and cooperative rates and
terms for loans for similar purposes and periods of time, to finance
the construction of the biomass energy project for which such loan
is sought.

[42 U.S.C. 8813]
LOAN GUARANTEES

SEC. 214. (a) Subject to sections 212 and 217, the Secretary
concerned may commit to guarantee, and guarantee, against loss of
principal and interest, loans which are made to provide funds for
the construction of biomass energy projects.

(b)(1) Any guarantee of a loan under this section may not ex-
ceed 90 per centum of the cost of the construction of the biomass
energy project involved, as estimated by the Secretary on the date
of the guarantee or commitment to guarantee.

(2) In the event the construction costs of the project are there-
after estimated by the Secretary concerned to exceed the construc-
tion costs initially estimated by the Secretary, the Secretary may
in addition, upon application therefor, guarantee, against loss of
principal and interest, a loan for up to 60 per centum of the dif-
ference between the construction costs then estimated and the con-
struction costs initially estimated.

(c) Notwithstanding the provisions of the Federal Financing
Bank Act of 1973 (12 U.S.C. 2281 et seq.) or any other provision
of law (except as may be specifically provided by reference to this
subsection in any Act enacted after the date of the enactment of
this Act), no debt obligation which is guaranteed or committed to
be guaranteed by the Secretary of Agriculture or the Secretary of
Energy under this section shall be eligible for purchase by, or com-
mitment to purchase by, or sale or issuance to, the Federal Financ-
ing Bank or any Federal agency.

(d) The terms and conditions of loan guarantees under this sec-
tion shall provide that, if the Secretary concerned makes a pay-
ment of principal or interest upon the default by a borrower, the
Secretary shall be subrogated to the rights of the recipient of such
payment (and such subrogation shall be expressly set forth in the
loan guarantee or related agreements).

(e) Any loan guarantee under this section shall not be termi-
nated, canceled, or otherwise revoked, except in accordance with
the terms thereof and shall be conclusive evidence that such guar-
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antee complies fully with the provisions of this title and of the ap-
proval and legality of the principal amount, interest rate, and all
other terms of the securities, obligations, or loans and of the guar-
antee.
(f) If the Secretary concerned determines that—
(1) the borrower is unable to meet payments and is not in
default,
(2) it is in the public interest to permit the borrower to
continue with such project, and
(3) the probable net benefit to the United States in paying
the principal and interest due under the loan will be greater
than that which would result in the event of a default,
then the Secretary may pay to the lender under a loan guarantee
agreement an amount not greater than the principal and interest
which the borrower is obligated to pay to such lender, if the bor-
rower agrees to reimburse the Secretary for such payment on terms
and conditions, including interest, which the Secretary determines
are sufficient to protect the financial interests of the United States