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MEMORANDUM
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Student Financial Assistance
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SUBJECT: FINAL AUDIT REPORT
University aof Phoenix's Management af
Student Financial Assistance Programs
Audit Control No. ED-O1G/A0%-70022

Attached is our subject audit report presenting our findings and recommendations resulting from
our audit of the University of Phoenix.

In accordance with the Department’s Audit Resolution Directive, you have been designated as
the action official responsible for the resolution of the findings and recommendations in this
report.

If you have any guestions or wish to discuss the contents of this report, please contact

Gloria Pilotti, Area Manager, Sacramento, California at 916-498-6622. We ask that vou refer 1o
the above audit control number in all correspondence relating Lo this report.
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Executive Summary

The University of Phoenix (University) is a private, for-profit educational institution that offers
graduate degree, undergraduate degree and certificate programs for working adult students. In
addition to providing classroom instruction, the University offers educational programs through its
Center for Distance Education (CDE). The University measures its educational programsin credit
hours, but does not use a semester, trimester or quarter system. During the two-year period from
October 1995 through September 1997, the University disbursed $339 million in Federal Family
Educational Loan (FFEL) funds and $8.8 million in Federal Pell Grant (Pell Grant) funds.

Our review found that:

e The University’s definition of an academic year for its undergraduate programs did not
provide the number of instructional hours required to meet the statutory definition of an
academic year contained in the Higher Education Act (HEA) of 1965, as amended. The
statutory definition is set forth in Title 34 Code of Federal Regulations (CFR) Section
668.2(b). The regulations in this section that apply to institutions not using semester,
trimester or quarter systems are commonly known as the 12-Hour Rule. The 12-Hour Rule
requires the equivalent of at least 360 instructional hours per academic year. Because the
University did not meet the conditions specified by Student Financial Assistance (SFA) for
including study group meetings as instructiona hours, the University’ s academic year only
provided 180 instructional hours. As a result, the University disbursed Title IV funds to
students who were not eligible for al or part of the funds. We estimated that the University
disbursed at least $50.6 million in FFEL and $4 million in Pell Grant fundsto its studentsin
excess of the amounts that students were entitled to receive.

* The University overawarded Title IV funds to students enrolled in correspondence courses
provided through CDE. The HEA does not allow ingtitutions to include cost of living
expenses when determining financial need for students enrolled in correspondence courses.
Also, we estimated that the University improperly disbursed about $96,000 in Pell Grant
funds to CDE students because the University did not adhere to the regulatory requirement
that students in correspondence courses cannot be considered as more than haf-time students.

We recommend that the Chief Operating Officer for SFA require the University to immediately
establish an academic year for its undergraduate programs that satisfies the requirements of the
12-Hour Rule. Also, we recommend that the Chief Operating Officer require the University to cease
including living expenses when determining the financial need for CDE students under Title IV
programs and limit Pell Grant awards made to CDE students to the amount authorized for half-time
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students. The University should be required to return $50.6 million in FFEL funds improperly
disbursed to its students. In addition, the University should be required to retaiffichdin Pell
Grant funds that were improperly disbursed. SFA also needs to determine the amount of Title IV

funds improperly disbursed for periods not covered by our estimate.

SFA’s policy is to use an “estimated actual loss” formula to determine the amount of FFEL funds to
be returned, when it determines that use of the formula is appropriate. The formula takes into
consideration the institution’s cohort default rate and the amount of interest subsidies and special
allowance paid on ineligible loan amounts. SFA has advised us that it commonly uses the “estimated
actual loss” formula for this type of finding in the audit resolution process and that use of the formula

would significantly reduce the amount of FFEL funds to be recoverBk “estimated actual loss”
formula does not apply to Pell Grant funds.

In its comments to the draft report, the University did not agree with our conclusions and
recommendationsThe University's comments did not change our conclusions or recommendations.
A summary of the University’s comments and our response are presenteAunithieesultsection

of the report. The University’s entire comments are included as an attachment to the report.

! Institutions were required to comply with the 12-Hour Rule as of July 1, 1995. Our estimate did
not include loans and grants with a start date between July 1 and September 30, 1995; grants with
a start date of October 1, 1997 or later; and loans with a start date of October 1, 1998 or later. In
addition, the estimate did not include certain loans or disbursements on loans that had start dates
between October 1, 1995 and September 30, 1998. The Purpose, Scope and Methodology section
of this report provides more details on the loans and grants included in our estimate.

2 SFA advised us that its preliminary figure of FFEL funds to be recovered using the “estimated
actual loss” formula would likely be about $7 million for the loans included in our estimate.
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Audit Results

We concluded that the University needs to improve its management of the Title IV programs.
Specifically, we found that the University’s definition of its academic year for undergraduate
programs did not provide the 360 instructional hours required to meet the HEA'’s statutory definition
of an academic year. Also, the University overawarded Title IV funds to students enrolled in
correspondence courses.

During our audit work, we also identified issues regarding program eligibility and a “schedule
change” policy. The “schedule change” policy contributed to the University’s failure to make refunds
within required time frames. Since SFA has already initiated action to address these issues, we did
not include the areas as findings in the report. Qtieer Matterssection of the report contains
additional information on the two issues.

Finding No. 1 — The University’s Academic Year for Its Undergraduate
Programs Did Not Provide the Required Instructional Hours

The University defines its academic year as the period of time in which an enrolled student completes
at least 24 credit hours in at least 45 weeks of instructional time. The University’s undergraduate
programs consist of a series of five-week courses for which a student generally receives three credit
hours per completed course. An institution’s academic year and the credit hours that a student is
enrolled in are used to determine the amount of funds a student is eligible to receive from the Title IV
programs. The University’'s academic year for its undergraduate programs did not provide the
minimum amount of instructional time required by the HEA. As a result, the University overawarded
Title 1V funds to its students. We estimate that the University improperly disbursed at least
$54.6million in FFEL and Pell Grant program funds.

Non-Term Institutions Must Provide a
Minimum of 360 Hours of
Instructional Time in an Academic Year

The HEA, Section 481(a)(2) specifies that an “academic year” for Title IV, HEA programs:

... shall require a minimum of 30 weeks of instruction time, and, with respect to an
undergraduate course of study, shall require that during such minimum period of
instructional time a full-time student is expected to complete at least 24 semester or
trimester hours or 36 quarter hours at an institution that measures program length
in credit hours . . . .

The HEA definition of an academic year is restated in 34 CFR Section 668.2(b).
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The University measured its educational programs in credit hours, but did not use a semester,
trimester or quarter system. For such institutions, a “week of instructional time” is defined under
34 CFR Section 668.2(b) Academic year (2)(ii)(B) as at least 12 hours of regularly scheduled
instruction, examinations, or preparation for examinations that occurs within a consecutive seven-day
period. These regulations, commonly known as the 12-Hour Rule, require the equivalent of
360 instructional hours per academic year (30 weeks times 12 hours per week). Institutions were
required to comply with the 12-Hour Rule as of July 1, 1995.

In the preamble section of the Federal Register dated November 29, 1994, which contains the above
cited final regulations, the Secretary explained that an institution with a program that meets less
frequently than 12 hours per week would have to meet for a sufficient number of weeks to meet the
required instructional hours. For example, if an institution decided to establish an academic year for
a program with classes that meet for ten hours a week, the classes would need to be held for
36 weeks.

When the 12-Hour Rule regulations were finalized in November 1994, the Secretary stated in the
preamble to the regulations that he was:

... correcting an abuse of the definition of an academic year whereby an institution
that has programs that are measured in credit hours without standard terms could
claim that it meets the requirements for the minimum amount of work to be
performed by a full-time student over an academic year by giving a full-time student
a minimal amount of instruction over a 30-week (or more) period . . . .

The preamble further stated that:

The Secretary believes that 12 hours per week is a reasonable measure, since
full-time students are expected to carry a minimum of 12 semester or quarter hours
per academic term in an educational program using a semester, trimester, or quarter

system. Thus, full-time students enrolled in such programs are generally assumed
to be in class attendance at least 12 hours per week . . . .

SFA Allowed the University to

Consider Scheduled Study Group Meetings
As Instructional Time Provided That the
University Met Certain Conditions

In a letter dated March 9, 1995, the University sought guidance from SFA on the 12-Hour Rule to
determine whether its academic year was in compliance with the regulations. The University explained
that the academic year for its programs consisted of 45 weeks in which students have four hours of
class time instruction and four hours of “scheduled cohort group study” for a total of eight hours each
week.
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SFA'’s Policy Development Division responded to the University in a letter dated May 30, 1995, with
the following conclusion:

You [the University] asked if the Department would continue to consider the
‘scheduled cohort group study’ as acceptable hours of instruction under the new
12 hour rule. We would as long as the study group concept is still operating as you
described last year. That s, it is required of all students in the program and that it
is held at a site under the control of the institutfon.

You also asked if the approved four hours of study group added to the regular four
hours of class time would count as eight of the twelve hours required under the rule.
The answer is yes.

You also asked if, therefore, the eight hours out of twelve meant that the minimum
academic year for reasons of annual loan limit could be 45 weeks. Once again, the
answer is yes since the statutory minimum of 30 weeks times the regulatory
requirement of 12 hours means that the program must consist of 360 hours, and 360
hours divided by 8 hours per week equals 45 weeks.

Thus, the University could award Title IV funds to its undergraduate students using a 45-week
academic year provided that the conditions specified in the May 30, 1995 letter were met. The
University provided us with no evidence that it made any further inquiry of SFA concerning this issue.

The University Did Not Meet the

SFA Conditions for Including

Study Group Meetings As Instructional
Time Under the 12-Hour Rule

The University did not meet the required conditions specified by SFA for the study group meetings

to be included as hours of instruction for purposes of the 12-Hour Rule. SFA had conditioned its

acceptance of the University’s scheduled cohort group study hours as instructional time under the
12-Hour Rule on the continuation of representations made by the University that study group

meetings take place at sites controlled by the University.

Our review found that the University did not require its students to meet at locations that were leased,
owned or in any other way controlled by the University. Nor did we find that the University
otherwise controlled study group meetings. The Faculty Handbook and materials provided to
students did not specify that study group meetings must be held at a location under the control of the
University. University officials informed us that study groups met on their own and that the location

3The Policy Development Division staff informed us that “a site under the control of the institution”
meant a location that was either leased or owned by the University.
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was up to the students. Our observations at campuses located in the Phoenix area confirmed that,
in general, study groups were not meeting at the University’ sfacilities

Further, our review found that the University did not have adequate documentation to show that
students generally spent 180 hours in study group meetings over the 45-week period regardless of
location. In addition, the University did not take steps to ensure that al students actually participated
in study group meetings.

¢ [Instructors or other University representatives were not required to attend study group
meetings.

* The University had an extensive system for tracking and monitoring scheduled class
attendance, but had not established such a system for study group meetings. According to
University officials, its faculty was provided with a form that students could use to record
their study group meetings, including the hours spent in the meetings. However, the
University did not require faculty to use or retain the form.

* The University’s catalog described its class attendance policy but had no such policy for
attendance at study group meetings.

¢ Student handbooks and other documents provided to the University’s students did not
mention that four hours of study group meetings per week were required for each course.
Also, the * Faculty Handbook” used during our audit period did not mention the required
four hours per week.

Under these circumstances, the cohort study groups did not qualify as “regularly scheduled
instruction” for purposes of the 12-Hour Rule.

If the University was unclear about the meaning of “asite under the control of the ingtitution” in the
Policy Development Division letter, it should have requested further interpretation from SFA. We
were provided with no evidence to show that the University had requested any further guidance.

* We estimated that the main Phoenix location would require 513 study group meetings per week.
During the four days that we observed the classrooms at the main Phoenix location, we found only
seven groups that appeared to be holding study group meetings. Except for one room, all other
rooms were being utilized for scheduled classes on Monday through Thursday evenings. We were
told that, unless a class was scheduled, the main Phoenix facility was locked on Friday evenings,
Saturdays and Sundays. Our weekend observations at four other locations in the Phoenix area
confirmed our conclusion that, in genera, study groups were not meeting a the University’ s facilities.
According to the Director of Financial Aid, the five sites were typical of other locations in the
University of Phoenix system.
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The Cohort Study Groups Did Not
Otherwise Qualify for Inclusionin
the 12-Hour Rule Calculation

In its annual filings with the Securities and Exchange Commission, the Apollo Group, Inc. (parent
corporation of the University of Phoenix) described the purpose of study group meetings
as. “ ... study group meetings are used for review, work on assigned group projects and preparation
for in-class presentations.” The facts described in the previous section and the Apollo Group, Inc.’s
own description of study group meetings show that the study group meetings do not represent the
time spent in regularly scheduled instruction, examinations, or preparation for examinations required
by the 12-Hour Rule.

The regulations refer to three activities that are alowed to be included as instructional time for the
12-Hour Rule calculation: regularly scheduled instruction, examinations, or preparation for
examinations. The Policy Development Divison May 30, 1995 letter expressly addressed the
University’s question regarding cohort study groups in terms of hours of instruction.

If the University had intended for study groups to be considered as regularly scheduled preparation
for examinations, it should have expresdy stated this in its request to the Policy Development
Division. The Policy Development Division advised us that, based on the negotiation of the 12-Hour
Rule, preparation for examinations referred to the period set aside to prepare for final examinations
after the last day of class in an academic term or other period.

Allowing time spent in study groups working on assignments outside of the classroom to count
toward the required hours of regularly scheduled instruction, examinations, or preparation for
examinations, would render the 12-Hour Rule meaningless.

The Consequence of Failing to Comply
With the 12-Hour RulelsThat

the University Overawarded at L east
$54.6 Million of Title 1V Fundsto Its
Under graduate Students

Since the University did not comply with each of the conditions set forth in SFA’ s letter and the study
groups did not otherwise qualify for inclusion in the 12-Hour Rule calculation, study group meetings
cannot be counted as providing four hours of instructional time. Consequently, the University-defined
academic year of 45 weeks only provided 180 hours of the required minimum of 360 hours of
instructional time (four hours of instruction per week times 45 weeks equals 180 hours). In order
to meet the 360-hour requirement, the University’s academic year would need to be 90 weeks in
length. By using an academic year of 45 weeks rather than 90 weeks for awarding Title IV funds,
the University disbursed amounts to students that exceeded the maximum amounts for an academic
year allowed under the FFEL and Pell Grant programs. Also, the University disbursed FFEL funds
to indigible students who were enrolled less than half-time. We estimated that the University
disbursed at least $54.6 million of Title IV funds to students who were not digible for al or part of
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the funds.® The students included in the estimate had FFEL s and Pell Grants with loan/grant periods
that started between October 1995 and September 1997.

* FFEL Loan Limits- Title 34 CFR 682.603(f)(2) stipulates that the total amount a student may
borrow for any one academic year may not exceed the maximum annual loan limits. The
maximum annual loan amounts are specified in 34 CFR 682.204. Our estimate includes $50.4
million in FFEL disbursements that exceeded the annual loan limits.

¢ Pell Grant Maximum - For the Pell Grant program, 34 CFR 690.62(a) specifies that the
amount of a student’s grant for an academic year is based upon schedules published by the
Secretary for each award year. The Payment Schedule lists the maximum amount a student
could receive during a full academic year. Our estimate includes $4 million in Pell Grant
disbursements that exceeded the maximum amount allowed.

¢ Less Than Half-Time Satus — Title 34 CFR 682.201(a) requires that a student must be at
least a half-time student to be eligible for FFEL funds. Our estimate includes $185,000 in
FFEL disbursements for students who were enrolled less than haf-time, and thus not digible
for FFEL.

Institutions were required to comply with the 12-Hour Rule as of July 1, 1995. Because the
University’s 45-week academic year did not meet the 12-Hour Rule, the University has improperly
disbursed Title IV funds for its undergraduate students on FFEL and Pell Grants awarded since
July 1, 1995.

Recommendations

We recommend that the Chief Operating Officer for SFA require that:

1. Asacondition for continued participation in Title IV programs, the University immediately
develop an academic year for its undergraduate programs that satisfies the requirements of
the 12-Hour Rule.

2. Require that the University return to lenders the FFEL funds disbursed by the University that
exceeded the FFEL loan limits for an academic year. The amount returned should include
improperly disbursed funds for loans awarded on and after July 1, 1995. We estimate that the
amount was at least $50.4 million ($22.7 million for subsidized loans and $27.7 million for
unsubsidized loans) for students who had loans with begin dates between October 1995
through September 1997. Also, the University should repay the interest and specia
allowances incurred on Federally subsidized loans.

® This amount does not include amounts of Title IV funds disbursed for students enrolled at the
Puerto Rico campus (aterm schooal), the Center for Distance Education, or the Online Program.
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3. Require that the University return the Pell Grant funds disbursed to students that exceed the
allowable award for an academic year. The amount returned should include improperly
disbursed funds for grants awarded on and after July 1, 1995. We estimate that the amount
was about $4 million for students who had Pell Grants with grant period dates beginning
between October 1995 and September 1997.

4. Require that the University return to lenders the FFEL funds disbursed by the University to
students who were enrolled less than half-time and, thus, not eligible for the loans. The
amount returned should include improperly disbursed funds for loans awarded on and after
July 1, 1995. We estimate that the amount was at least $185,000 ($83,000 for subsidized
loans and $102,000 for unsubsidized loans) for students who had loans with begin dates
between October 1995 through September 1997. Also, the University should repay the
interest and special allowances incurred on Federally subsidized loans.

5. Require that the University determine the amounts of FFEL and Pell Grant funds improperly
disbursed for periods not covered by our estifate.

SFA’s policy is to use an “estimated actual loss” formula to determine the amount of FFEL funds to
be returned, when it determines that use of the formula is appropriate. The formula takes into
consideration the institution’s cohort default rate and the amount of interest subsidies and special
allowance paid on ineligible loan amounts. SFA has advised us that it commonly uses the “estimated
actual loss” formula for this type of finding in the audit resolution process and that use of the formula

would significantly reduce the amount of FFEL funds to be recoverae. “estimated actual loss”
formula does not apply to Pell Grant funds.

® Institutions were required to comply with the 12-Hour Rule as of July 1, 1995. Our estimate did
not include loans and grants with a start date between July 1 and September 30, 1995; grants with
a start date of October 1, 1997 or later; and loans with a start date of October 1, 1998 or later. In
addition, the estimate did not include certain loans or disbursements on loans that had start dates
between October 1, 1995 and September 30, 1998. The Purpose, Scope and Methodology section
of this report provides more details on the loans and grants included in our estimate.

" SFA advised us that its preliminary figure of FFEL funds to be recovered using the “estimated
actual loss” formula would likely be about $7 million for the loans included in our estimate.
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meeting at the University’s facilities in Phoenix. The University provided no information to support
its statement. The policy, procedural and documentation weaknesses noted in the report show that
the University did not maintain “strict control” over study group activities.

Students engaged in additional qualifying hours of scheduled instructionThe University stated

that study groups often met more frequently than required and that students engaged in substantial
guantities of scheduled instruction above and beyond their class and study group meetings. The
University stated that each student engaged in a substantial amount of scheduled preparation in the
form of reading assignments, writing assignments, and preparation for examinations and
presentations. The University claimed that scheduled preparation time, and cooperative educational
activities at the student’s place of work, should be included in the academic year. According to the
University’s provost, students spend, on average, an additional eight hours in these activities between
class sessions. The University stated that if these additional hours were included, its 45-week
academic year is too long, rather than too short.

OIG Response- When developing the clock hour/credit hour regulations, the Secretary stated that
he “did not include outside preparation hours as part of the formula because of the difficulty of
independently determining whether the number of outside hours an institution might claim was
accurate....” However, in the preamble to the Interim Final Rule issued on April 29, 1994 (which
preceded the Final Rule containing the 12-Hour Rule), the Secretary did emphasize the importance
of comparable student workloads between institutions. In this preamble the Secretary stated:

. it is important to ensure that full-time students are performing comparable
workloads regardless of the type of institution they are attending, and that such work
should be ratably allocated throughout the period of instruction.

In the preamble to the Final Rule, issued November 29, 1994, the Secretary explained why 12 hours
per week of instruction was chosen for an educational program using credit hours but not using a
semester, trimester, or quarter system. The Secretary stated:

...12 hours per week is a reasonable measure, since full-time students are expected
to carry a minimum of 12 semester or quarter hours per academic term in an
educational program using a semester, trimester, or quarter system. Thus, full-time
students enrolled in such programs are generally assumed to be in class attendance
at least 12 hours per week.

Even if the OIG had used a “workload” measure, as suggested by the University’'s comments and
accepted the accuracy of the University’s time estimates, the workload of the University’s full-time
students was not comparable to the workload of students at standard-term institutions.

Under the standard unit of measuring credit in higher education (referred to as the Carnegie Unit of
Credit), one credit hour generally consists of one hour of classroom work and two hours of outside
preparation over the course of its academic term. Using the Carnegie Unit of Credit, a full-time
student in an educational program using a semester, trimester or quarter system would have a
workload of 36 hours per week through the academic term (12 hours of classroom work and
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University Commentsand Ol G Response

The University did not agree with our conclusions and recommendations. In its comments to the
report, the University stated: “...study groups have been, and continue to be, an essential and integrd
component of the University’s regularly scheduled instructiona activity.” The University’s position
isthat hours spent in study group activities qualified for inclusion in the 12-Hour Rule calculation.
The University made the following assertions:

e The University had controls over study group meetings.

e Students engaged in additional qualifying hours of scheduled instruction.

¢ TheU.S. Department of Education (Department) was aware of the University’s controls over
study groups.

e The condition held at "a site under the control of the institution” is contrary to governing
regulations and guidance.

e Study group activities are regularly scheduled instruction.

¢ The Department failed to give the University proper notice of the policy interpretation.

* The Generd Education Provisons Act (GEPA) requires that the Department uniformly apply
its rules and regulations.

* The GEPA aso prohibits the Department from interfering with the University’s curriculum.

The University aso disputed the estimated liability. The following is a summary of the University’s
comments and our response to the comments.

The University had controls over study group meetings. The University stated that it maintained
strict control over the “ scheduled cohort group study” model and activities. Group assignments were
specified in the curriculum modules. Faculty reviewed student assignments completed during the
particular group study meeting and awarded group grades for oral and written projects completed
within the study groups. Faculty reviewed the study group log forms. The University also stated
that many study groups met at its facilities in available space, such as study group rooms and vacant
classrooms. The University claimed that the report did not refute or deny the foregoing indicia of
control, but instead focused solely upon one factor—the prospect that some study groups choose to
meet off-campus.

OIG Response - Our review did focus on the site of study group meetings since “a site under the
control of theinstitution” was one of the conditions specified by SFA when it allowed the University
to include scheduled study group meetings as instructional time for the 12-Hour Rule. However, the
Univergity isincorrect in its statement that we focused solely on this control factor. We a so assessed
the adequacy of the University’s policies and procedures for documenting and monitoring the hours
students spent in study group meetings. The weaknesses that we noted in the University’s policies,
procedures and documentation are disclosed in the report.

Severa of the University's statements regarding controls are contrary to the facts disclosed by our
review. The University did not require its faculty to use or retain study group log forms. The
University’s statement that many study groups use the University’s facilities is contrary to our
observations at campuses. Our observations confirmed that, in general, study groups were not
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24 hours of outside preparation per week). The University informed us that a student at the
University has four hours of classroom work each week with five hours of stud)ﬁgmdlpeight

hours of outside preparation between classes for a workload of about 72 hours for each 5-week three
credit course. A student at the University in a 45-week academic year would earn 27 credits and have
a workload of 648 hours compared to a workload of 1080 hours for a student in a 30-week academic
year using a semester, trimester, or quarter system earning 24 credit hours. The workload in an
academic year of a student at the University is 60 percent of the workload in an academic year of a
student at an institution using a semester, trimester, or quarter system.

The Department was aware of the University’s controls over study group$he University stated

that, during August, September and December 1994, it had discussions with Department officials
regarding the proposed regulations that resulted in the 12-Hour Rule. The University claimed that
during those discussions, it responded to extensive questioning and described in detail the structure
of study groups and the methods by which the University exercised control over them. In addition,

it informed the Department officials that study groups may meet off campus as a matter of
convenience.

OIG Response- The fact that the University had meetings with the Department and requested
guidance from the Policy Development Division shows that the University was concerned about its
compliance with the 12-Hour Rule. The only record of the meetings is the Policy Development
Division letter, which contained a general reference to the University’s description of the study group
concept. Neither the letter from the University requesting the policy determination nor the Policy
Development Division letter contains a description of the asserted controls in place at the University.
Regardless of whether the Department was fully aware of the University’s controls, the Department,
in its approval, did emphasis the key representations on which it relied, that is that study group
meetings are required of all students and that the meetings are held at a site under the control of the
institution.

The condition held at “a site under the control of the institution” is contrary to governing
regulations and guidance.The University stated that neither the report nor the Policy Development
Division letter identified any statute, regulations or published guidance requiring institutional control
over the site at which instructional time takes place. The University claimed that, instead of requiring
such a control, issued regulations and guidance confirm that instructional time may include external
course work and other off-site educational activity.

The University stated that the regulatory definition of an “academic year” did not impose a control
requirement and acknowledged that instruction included off-site instruction. The definition states
that time spent in “preparation for examinations” is included within the 12-Hour Rule calculation. The
University emphasized that “preparation for examinations” was an off-site activity. The “academic
year” definition also states that instructional time for this purpose excludes “activity not related to
class preparation or examination.” The University concluded that this statement implied that activity
related to class preparation is included regardless of whether or not the activities occur on site. The
University claimed that study group meetings are related to class preparation and examination.

The University also stated that the preamble to the issued final regulations for the 12-Hour Rule did
not set forth a control requirement and included statements that confirmed instruction may include

8 During our audit, the University provided us with estimates of the time student spent in study group
meetings. The estimates varied from four to five hours. For purposes of the analysis, we used five
hours.
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off-campus educational activity and external course work. The University cited the Secretary’s

reference to the emergence of “many external degree and adult learning programs [that] are trying
to reduce the number of days spent in the classroom” as a basis for his determination that
“cooperative education programs, independent study, and other forms of regularly scheduled
instruction can be considered as part of an institution’s academic year.”

The University claimed that the regulatory definition of a “full-time student” states that the student’s
workload may include any combination of courses, work, research or special studies that the
institution considered sufficient to classify the student as a full-time student. The University
emphasized that the “full-time student” definition bears heavily on the interpretation of the 12-Hour
Rule because the Secretary explicitly stated that the definition of academic year was based, in part,
on the workload of a full-time student. The regulation also confirmed that it was an institution’s
discretion to determine whether the educational activity was sufficient to constitute a portion of the
student’s workload.

The University also claimed that the reference to independent study in the regulatory definition of an
“educational program” supported its position that instruction may include off-site educational activity.

OIG Response- We agree that the condition that instruction is held at "a site under the control of
the institution” is not contained in statute or Departmental regulations. The Policy Development
Division letter reflects that the controls previously represented to the Department by the University
were to remain in existence for the study groups to qualify as instructional time under the 12-Hour
Rule. If the University knew that the conditions specified in the May 1995 letter did not exist or
believed that the letter was contrary to existing statute, regulations or the information it had provided
to the Department, it should have notified the Department at that time.

We agree that a student’s “preparation for examinations,” which is referred to in the regulatory
definition of an academic year, may occur off-site. However, the Policy Development Division
confirmed to us that “preparation for examinations” referred to the period set aside to prepare for
final examination after the last day of class in an academic term or other period. Therefore, study
group meetings should not be considered “preparation for examinations.”

We also agree that the “cooperative education programs” and “independent study” may take place
off-site. However, in the March 9, 1995 letter requesting the policy interpretation from the Policy
Development Division, the University did not characterize the group study meetings as “cooperative
education programs,” or “independent study.” Neither did the University mention time spent by its
students in such programs. The University described its courses as consisting of four hours of class
per week and one evening of “scheduled cohort group study, also of at least four hours.”

While the definition of a full-time student does state that the workload of a full-time student is
determined by the institution under a standard applicable to all students enrolled in a particular
educational program, it also establishes a minimum standard for undergraduate students. That
minimum standard is as follows: “Twenty-four semester hours or 36 quarter hours per academic year
for an educational program using credit hours but not using a semester, trimester, or quarter
system....”

As previously stated, the Secretary emphasized the importance of comparable student workload
between institutions in the preamble to the Interim Final Rule, on the definition of a full-time student,
issued on April 29, 1994. In this preamble, the Secretary also stated:
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Rather than changing the proposed definition of full-time student to require
measurement of student workloads, a modification is being made to require a
minimum number of days of instruction per week for institutions that offer credit
hour programs without terms.

The preamble was referring to the definition of an academic year when the five-day rule was created.
The five-day rule was replaced with the 12-Hour Rule on November 29, 1994. The regulations
established a minimum standard for an undergraduate academic year, which for the University of
Phoenix is the 12-Hour Rule.

Study group activities are reqularly scheduled instruction.The University stated that the meeting

site of a particular study group session was irrelevant to whether the session constitutes regularly
scheduled instruction. The University claimed that the study group meetings relate to “class
preparation and examinations,” and, therefore, did constitute instructional activity. The University
stated that the study group activities were “regularly scheduled” because: (a) the specific tasks to be
performed and completed by the study group in a given week were specified in the curriculum
modules for the course; (b) all students enrolled in the course must participate; (c) each designated
group study session was slated to occur between specified class meetings; (d) students must complete
the rigorous assignments, or submit the specified projects that were to be performed during the
sessions in order to progress in their program; and (e) faculty maintained control over the sessions
by reviewing the designated group study assignments and projects.

OIG Response Based on the policy interpretation provided in the Policy Development Division
letter, the study group activities described by the University would be considered acceptable hours
of instruction under the 12-Hour Rule, but only to the extent they were in fact conducted as
represented to the Department, including the representation that the activities took place at a site
controlled by the University. The study groups were not generally meeting at the University's
facilities, nor did the University otherwise exhibit control over the study groups.

The Policy Development Division letter is not binding or enforceableThe University stated that

an individual request for policy guidance was not binding on the requestor. Also, the University
asserted that the condition “held at a site under the control of the institution” had no binding effect
since the condition had not been subjected to the notice and comment procedures specified under the
Administrative Procedure Act. The University stated that the Policy Development Division letter was
not a definitive statement of agency policy as no evidence suggests that the Department previously
has taken the position outlined in the letter. In addition, the Policy Development Division director
authored the letter rather than the Secretary or some other high-level official. The University cited
two court cases in support of its position.

OIG Response- The University addressed the request for the policy interpretation to the Policy
Development Division director who then responded to the University. The requirement that the study
group meetings are held at a "site under the control” of the institution was a condition specified in
the policy interpretation allowing the University to include study group meeting hours as instructional
hours for the 12-Hour Rule calculation. The interpretation did not impose a rule of general
applicability on the University, but rather expressed the Department’'s agreement that the University’s
particular practices, as represented to the Department, would conform with existing regulations.
Therefore, the University’s various Administrative Procedures Act arguments are not relevant.
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The Department failed to give the University proper notice of the policy interpretation.The
University stated that imposition of a multi-million dollar liability under the policy interpretation
violated due process and did not provide the University with “fair warning of the conduct it prohibits
or requires.” The University stated that it could not have known, before receiving the Policy
Development Division letter that study groups must meet at “a site under the control of the
institution.” More importantly, it had no reason to assume that the Policy Development Division
defined this phrase to mean a site “owned or leased” by the institution since the letter made no such
statement. The University claimed that the Department has yet to determine or announce any final
or authoritative policy determination on this matter.

OIG Response- As previously stated, the Policy Development Division letter did not impose a new
condition on the University, but stated SFA’s agreement that study group time could be considered
scheduled instruction if conducted as represented to the Department. The liability assessed against
the institution does not include Title IV funds that the University received for periods prior to the
issuance of the Policy Development Division letter. If the University was uncertain of the meaning

of “a site under the control of the institution” or the Department’s understanding of its
representations, the University should have sought clarification from the Department. As mentioned
earlier, our assessment of the University’s policies and procedures for documenting and monitoring
the hours students spent in study group meetings disclosed significant weaknesses. Therefore, even
if there was a misunderstanding over the meaning of the phrase, the University had not implemented
sufficient policies and procedures to provide the required control of the study groups, regardless of
where they were located.

The GEPA requires that the Department uniformly apply its rules and regulations. The
University referred to the emergence of non-traditional modes of instruction throughout
postsecondary education which frequently incorporate off-campus components. The University
stated that, to its knowledge, neither OIG nor the Department previously has applied the “site”
criteria or any 12-Hour Rule criteria to other educational institutions. The University believed that
the report violated the GEPA provision, which states that regulations shall be uniformly applied and
enforced throughout the 50 states.

OIG Response- The University’s assertion that the Department’s initial enforcement action of the
12-Hour Rule is a violation of the GEPA is unfounded. The requirement “held at a site under the
control of the institution” was a key representation relied upon by the Policy Development Division
when it provided the interpretation requested by the University. GEPA does not bar the Department
from responding to requests for guidance on how the regulations should be applied in specific
situations.
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The GEPA prohibits the Department from interfering with the University’s curriculum. The
University stated that the GEPA precluded the Department from adopting a definition of an academic
year that unduly intruded upon the University’s right to make curriculum decisions. The University
stated that requiring study group meetings to take place at sites “leased or owned by the institution”
exceeded the scope of the Department’s authority.

OIG Response- We agree that curriculum decisions are matters left to the institutions and their
accrediting agencies. At the request of the University, SFA provided the interpretation in order for
the University to comply with the instructional time requirement of the 12-Hour Rule. The
Department utilizes the 12-Hour Rule to ensure that the appropriate amount of the Title IV, HEA
program funds is disbursed to students in an academic year.

The OIG engaged in activities expressly reserved for the Departmenthe University stated that

the OIG’s use of the Policy Development Division letter in the audit report resulted in unauthorized
policy making in an area over which the Department clearly had “program operating responsibility.”
The University stated that the Inspector General Act of 1978 states that an agency may not delegate
“program operating responsibilities” to an OIG. The University cited a court case to support its
position.

OIG Response- The OIG did not engage in program operating responsibilities. The audit sought

to determine whether the University’s practices met the requirements of the 12-Hour Rule. Since the
Policy Development Division letter appeared to approve the University’s practices, we evaluated
whether the University complied with its representations to the Department, that is, the study group
meetings were required of all students and were held at a site under the control of the institution.

The University disputes the estimated assessment of liabilitythe University stated that the OIG
improperly included in its estimate loan disbursements made after the audited period. The University
reserved the right to further respond to the estimated liability upon receipt of detailed information
concerning the data, basis and methodology utilized by OIG in arriving at its estimates and the
calculation of liability under the “estimated actual loss formula.” The University also objected to the
extension of liability to periods beyond the audit period.

OIG Response The OIG’s audit working papers were available for the University’s review during
the period provided for the University’'s comments. As of the date of this report, the OIG has not
received a request to review the working papers. Our working papers will continue to be available
to address questions that the University may have regarding the OIG’s methodology and estimated
liability during the Department’s audit resolution process.
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Finding No. 2— The University Overawarded Title IV Fundsto
Students Enrolled in Correspondence Cour ses

Through its Center for Distance Education (CDE), the University offered undergraduate degree and
graduate degree programs to students using a “ directed study” delivery s,ystem.9 Thisddivery system
allowed CDE students to complete al course work and degree requirements from their home, work
or on theroad. The students completed weekly assignments and either mailed, faxed or e-mailed the
work to the instructor for grading. The University did not require the CDE students to combine
classroom instruction or residential training with the “home study” program.

The University overawarded Title IV funds to students enrolled in correspondence courses provided
through CDE. HEA does not alow institution to include cost of living expenses when determining
financia need for students enrolled in correspondence courses. Also, we estimate that the University
improperly disbursed about $96,000 in Pell Grant funds to CDE students because the University did
not adhere to the regulatory requirement that students in correspondence courses can not be
considered as more than half-time students.

CDE Courses Meet Federal Definition
of Correspondence Cour ses

Title 34 CFR Section 600.2 defines a correspondence course as. A “home-study” course provided
by an institution under which the institution provides instructional materials, including examinations
on the materials, to students who are not physically attending classes at the ingtitution. When
students complete a portion of the instructional materials, the students take the examinations that
relate to that portion of the materials, and return the examinations to the institution for grading. The
University’s educational courses offered through CDE meet the regulatory definition of
correspondence courses. CDE students do not physically attend classes at the institution and they
send completed assignments to the institution for grading.

The president of Apollo Group, Inc. asserted that CDE programs could not be correctly classified as
correspondence. He claimed that courses delivered through “directed study” are virtually identical
in structure, course content and academic rigor to the University’ sresident programs. However, the
regulatory definition of a correspondence course focuses on the method of delivery, not the structure,
content and academic requirements of the course. The CDE method of delivery parallels the
description provided in the regulatory definition of a correspondence course.

® The University began using its “directed study” delivery system in 1989 under the name of
ACCESS. Inan Ingtitutional Eligibility Notice dated December 7, 1990, the Department approved
courses provided through ACCESS for Title IV programs. The University changed ACCESS to
CDE in 1995. The University reduced the length of individual courses from ten weeks to five weeks
for undergraduate students and six weeks for graduate students.
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The University’s accrediting agency has also recognized that CDE’s directed study are comparable
to correspondence courses. In July 1990, North Central Association of Colleges and Schools
conducted a review at the University. In its report, the accrediting agency concluded that the
University’s “directed study” delivery system “. . . is probably very similar to correspondence courses
or independent study courses at the other universities.”

We considered whether courses offered through CDE were telecommunications courses. Title 34
CFR Section 600.2 defines a telecommunications course as: “A course offered in an award year
principally through the use of television, audio, or computer transmission, including open broadcast,

closed circuit, cable, microwave, or satellite, audio conferencing, computer conferencing, or video

cassettes or discs.” In our opinion, the CDE courses do not meet the requirement that
telecommunications courses be “principally” offered through computer transmission.

Title IV Funds Are Limited for
Correspondence Courses

Cost of attendance and enrollment status are factors used to determine the amount of Title IV funds
that a student is eligible to receive. The HEA does not allow institutions to include cost of living
expenses in the cost of attendance for students enrolled in correspondence courses. Specifically,
Section 472 of the HEA specifies that for a student engaged in a program of study by
correspondence, the cost of attendance is “ . . . only tuition and fees and, if required, books and
supplies, travel, and room and board costs incurred specifically in fulfilling a required period of
residential training. . . .”  As for enrollment status, 34 CFR Section 690.2 (c) states that“ . .. no
student enrolled solely in correspondence study is considered more than a half-time student.”

The University disbursed $10.8 million in FFEL and $193,000 in Pell Grant funds to over 1,200 CDE
students with loan and/or grant periods beginning between October 1995 through September 1997.
We estimate that the students were ineligible for about $96,000 of Pell Grant funds disbursed,
because the University did not adhere to the requirement that students in correspondence courses
cannot be considered more than half-time students. In addition to cost of living expenses, the
University’s calculation of the cost of attendance includes tuition, allowances for books and loan
application fee, and may include child/dependent care expense. Because we did not obtain the
information needed to determine the child/dependent care expense used in the calculations, we were
unable to identify the portion of FFEL funds disbursed to CDE students to cover living expenses.

Recommendations
We recommend that the Chief Operating Officer for SFA require the University to:

1. Cease including living expenses when determining the financial need for CDE students under
Title IV programs.

2. Limit Pell Grant awards made to CDE students to the amount authorized for half-time
students.

ED-OIG ED-OIG/A09-70022 Page 18



3. Determine the portion of FFEL funds disbursed to CDE students to cover living expenses and
return those funds to lenders.

4. Return the portion of Pell Grant funds that were improperly distributed to CDE students. We
estimate that the amount was about $96,000 for CDE students with grant periods beginning
between October 1995 through September 1997.

University Comments

The University did not agree with our conclusions and recommendations. In its comments to the
report, the University stated that the CDE offered independent (directed) study rather than
correspondence courses. The University stated that, based on the regulatory definition,
correspondence is a home study course that is administered without any direct faculty supervision,
where student accountability is achieved by having the student take tests at home and send the tests
back to the institution for grading. The University claimed that, in contrast, CDE utilized the same
faculty and same admissions standards, curricula, grading systems and graduation requirements as the
University’s resident programs. Also, the University stated that a mandatory weekly student-
instructor contact ensured that students were subjected to meaningful and direct ongoing faculty
instruction.

The University stated that the definition of “independent study” adopted in regulation by the
Department of Veterans Affairs (VA) was instructive since the Department of Education regulations
did not explain what constitutes independent study. The University also cited the VA'’s regulatory
definition of a “home study” course. In contrasting the two VA definitions, the University concluded
that VA's definition of independent study placed special emphasis upon collegiate-level instruction,
degree-granting authority, and interaction between the student and the instructor. The University
stated that the VA regulations do not determine a course as correspondence rather than independent
study solely based on the institution’s use of the mails or other means of corresponding with the
student. The University stated that the definitions and distinctions promulgated by the VA paralleled
the distinctions that the University had drawn between CDE’s independent study courses and
correspondence courses.

The University stated that the report did not explain the basis for the opinion that CDE courses did
not meet the requirement that telecommunications courses be principally offered through computer
transmission. Also, the University expressed concern that the audit did not consider the frequent use
of facsimile transmittals, in combination with the emails, when determining wi&bieis courses
qualified as telecommunication courses.

OIG Response
The Department’s regulatory definition of a correspondence course, which is quoted in the finding,

does not include a reference to “without any direct faculty supervision.” The procedures that the
University described are not in conflict with the definition of a correspondence course.
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The Department does distinguish between correspondence programs leading to certificates and those
leading to degrees. The HEA provides that correspondence programs that do not lead to a degree
are not eligible for Title IV funds. With regard to the Title IV programs, the University is bound by
the Department of Education’s regulations, not the Department of Veterans Affairs’ regulations.

The Department’s regulatory definition of a telecommunications course, which mirrors the HEA
provision and is quoted in the finding, lists the mediums comprising telecommunications. Facsimile
is not included in the list. The students’ use of facsimile to submit assignments and examinations was
one of the factors that led us to the conclusion that CDE courses were correspondence courses.
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Other Matters

Eligibility of Educational Programs

As a result of our work, SFA has notified the University that two of its educational programs are not
eligible programs as defined by 34 CFR Section 668.8. Paragraph (d)(iii) of the section states that
an eligible program provided by a proprietary institution of higher education must provide
undergraduate training that prepares a student for gainful employment in a recognized occupation.
The twoprograms which did not prepare students for gainful employment in a recognized occupation
are the University’s Associate of Arts Degree in General Studies and the Associate of Arts - Credit

Recognitionl.0

Our review found that students enrolled in these two programs received Title IV funds. From
University records reviewed during our audit, we identified 19 students who were enrolled in the
Associate of Arts Degree in General Studies or Associate of Arts - Credit Recognition programs.
These 19 students received $137,663 in Title IV loans and grants that had loan/grant periods that
started between October 1995 and September 1997.

Refund and Other Problems Identified
by IPOS Program Review

Prior to the start of our review, SFA’s Institutional Participation and Oversight Service (IPOS)
completed a program review that identified significant refund problems at the University. Since the
period covered by IPOS’ review included our audit period, we limited our review of the University’s
refund procedures to identifying causes that contributed to the University’s failure to make refunds
or to make the refunds within required time frames.

The systemic issues identified by the IPOS review were presented in a report to the Apollo Group,
Inc. entitled“Corporate Summary Program Review Reportidated April 21, 1998. The report
covered systemic issues identified during on-site reviews conducted at six University locations during
the period of April 7, 1997 through May 2, 1997. IPOS concluded that the Apollo Group, Inc. did
not comply with various Title IV regulations for the Pell Grant and FFEL programs. In its report,
IPOS disclosed that the University (1) had unpaid or late refunds and credit balances; (2) made
untimely determinations that a student has withdrawn; (3) had failed to provide records; (4) had not
enforced its satisfactory academic progress policy; (5) had financial aid policies and procedures that

9 The Associate of Arts degree through credit recognition is designed for active duty, retired, and
separated U.S. military personnel. The University acts as a “credit bank” where service members may
transfer credit from other education sources, thus, allows applicants to fulfill their degree
requirements.
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were incomplete or conflicted with Federal regulations; and (6) had incomplete or deficient audit trails
for confirming compliance with Federal regulations. IPOS concluded that these findings indicated
that Apollo Group, Inc had an impaired capability for administering Title IV programs. The report
outlined the actions that Apollo Group, Inc. was required to take to address the findings.

One required action was that Apollo Group, Inc. complete a file review of refund calculations and
timeliness of refunds for the 1994-95, 1995-96 and 1996-97 award years. In January 1999, the
University notified IPOS of the results of the review. The University's contractor had identified
3,302 “out-of-attendance” students that had unpaid refunds/credit balances of about $2.9 million at
the time of the contractor’s review. (The contractor stated in its December 21, 1998 report that the
University has now paid these unpaid refunds to the applicable lender and/or Pell fund account.) The
contractor also identified 4,760 “out-of-attendance” students that had refunds/credit balances of
about $6.9 million that were not paid on a timely basis. In addition, the contractor identified
3,774 students that had been “out-of-attendance,” but subsequently re-entered and continued in their
program of study.

Apollo Group, Inc. has acknowledged that its mechanisms for monitoring individual students’
enrollment status may in some cases have been insufficient. In a letter to IPOS dated November 2,
1998, the Apollo Group stated it had contracted for a file review of all students that withdrew during
the 1997-98 fiscal year. The University reported to IPOS that the review identified $2.8 million in
unpaid refunds for these students and that it subsequently paid the refunds. In addition, the review
identified $8.5 million of refunds that had not been paid on a timely basis.

Our review found that, in addition to the findings disclosed in the IPOS report, the University had
implemented a “schedule change” policy that allowed students up to the equivalent of two leaves of
absence beyond what the regulations allow. The policy also allowed school officials to approve
breaks in a student’s attendance without the student’s request for the approval. In a letter to Apollo
Group, Inc. dated November 19, 1998, IPOS informed the University that it may grant a student an
official leave of absence for a period of up to 60 days to bridge the gap between courses, but this
approach may only be used once in a 12-month period.

SFA reviewed Apollo, Inc.’s response to the program review and conducted a follow-up site visit to
the Apollo Group’s corporate office and the University’s main student financial assistance offices. In
its Final Program Review Determination Letter dated July 28, 1999, IPOS concluded that the
University had completed a satisfactory response to all findings in the program review report.
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Background

The University of Phoenix (University) is a private, for-profit higher education institution that
provides educational programs for working adult students. The University was founded in Phoenix,
Arizona in 1976, and is a subsidiary of Apollo Group, Inc. It is accredited by the Commission on
Institutions of Higher Education of the North Central Association of Colleges and Schools. The
University ranks as one of the institutions that annually disburses the highest total amount of Title IV
funds.

As of August 31, 1998, the University reported a total of 70 main campuses and Iearninélcenters
located in 13 states, and the Commonwealth of Puerto Rico. The Online Campus is located in
San Francisco, California. The University describes its Online Campus as a computer-based
educational delivery system. The Center for Distance Education (CDE) is located in Phoenix,
Arizona. The University describes CDE as directed study. On-site classes are provided at the other
68 campuses and learning center locations. The University also provides education courses that do
not participate in Title IV Programs: CPElInternet (continuing professional education via the
Internet) and FlexNet (courses for executives who need to earn an accredited graduate degree).

The University offers certificate programs, and graduate and undergraduate degree programs.
Certificate programs are available in several fields such as negotiation, conflict resolution and total
guality management. Bachelor of Science and Associate of Arts Degree programs offered by the
University include general studies, business and management, health care professions, counselor
education, and technology programs. The University also offers an Associate of Arts Degree through
Credit Recognition. In 1998, the University received approval from its accrediting agency to offer

a Doctor of Management degree.

1996 1997 1998
Tuition Revenues $165 million = $221 million = $305 million
Student Enroliment 33,096 42,134 53,249
Percentage of Revenue From Tuition and 51 percent = 56 percent 58 percent
Other Institutional Charges That Was Received
from Title IV Programs

Yin its 10K report to the Security and Exchange Commission, Apollo Group, Inc. described
campuses as classroom and administrative facilitates with full student and administrative services.
Learning centers were described as primatdgsroom facilitates with limited on-site administrative
staff.
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The University information was derived from figures reported in the Apollo Group, Inc.’s 10-K
reports filed with the Securities and Exchange Commission. The tuition revenue amounts are for the

year ended August 31. The student enrolilment numbers and revenue percentages are as of
August 31.

The University participates in the Federal Family Education Loan Program and the Federal Pell Grant
Program.

October 1, 1995 October 1, 1996 Total for Two Year
Title IV Disbursed to Students through through Period Ended

September 31, 1996 September 31, 1997| September 31, 1997

Federal Family Education Loan Program

Subsidized Loans

Unsubsidized Loans
PLUS Loans
Total

63,894,633

79,935,702
198,464
$144,028,799

$ 95,691,62
99,218,64
424,734
$195,335,010

=

$159,586,260

179,154,346
623,203
$339,363,809

Federal Pell Grant Program

$3,870,234

$ 4,974,156

$ 8,844,390

Total Title IV Funds Received

$147,899,033

$200,309,166

$348,208,199

The U.S. Department of Education reported a FFEL cohort default rate of 5.8 percent for fiscal
year 1996.
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Purpose, Scope and Methodology

The objective of the audit was to evaluate the University's management of Title IV programs. After
conducting a survey of the University’s control environment, electronic data systems, and policies and
procedures, we focused our review on the following areas: (1) Required hours of instruction in an
academic year under the 12-Hour Rule, (2) Institutional and program eligibility for Title IV funds,
and (3) Causes that contributed to the University’s failure to make refunds or to make the refunds
within required time frames.

To accomplish our objectives, we reviewed the University’s financial aid policies and procedures. We
also reviewed the most recent Title IV audit reports prepared by the University's Certified Public

Accountants and the program review report prepared by SFA’s Institutional Participation and

Oversight Service. We interviewed University officials, faculty and staff.

We relied extensively on computer-processed data extracted by the University from its databases and
our extract of data from National Student Loan Data System (NSLDS). To ensure that the
University provided us with records for all students, we compared students’ social security numbers
on the NSLDS and the University’s extract. We gained an understanding of the various data elements
contained on the University’s extract. We also held discussions with University staff to gain an
understanding of the automated process used for determining the number of credit hours that the
student is expected to complete for the loan period. We did not perform other tests to establish the
reliability of data contained on the University and NSLDS extracts. Nothing came to our attention
during our review that would cause us to doubt the acceptability of the extracted data used in our
analyses.

The audit covered loan and grant periods with start dates between October 1, 1995 and
September 30, 1997. We performed fieldwork on-site at the University from October 1997 to
March 1998. We continued to collect and analyze data in our offices through April 1999. Our audit
was performed in accordance with government auditing standards appropriate to the scope of the
review described above.
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Methodology Used to Estimate
the Title 1V Funds Improperly
Disbursed By the University

The University provided electronic files containing information on students who received
disbursements for FFEL and/or Pell Grants with loan/grant periods started between October 1, 1995
and September 30, 1997. We used the information contained on these files and additiona information
extracted from the NSLDS to estimate the improperly disbursed funds.

Estimates for Finding No. 1

The University’s academic year would need to be 90 weeks in length in order for it to meet the
360-hour requirement for an academic year. Therefore, the University could not (1) disburse Title IV
funds to students during a 90-week academic period that exceeded the maximum annua amounts for
an academic year alowed under the FFEL and Pell Grant programs and (2) disburse FFEL funds to
students who were enrolled |ess than half-time during a 90-week academic period.

For the FFEL estimates, we analyzed disbursements for two separate groups of undergraduate
students identified from the University-provided files.

* Thefirst group consisted of students who received disbursements for loans with loan start
dates in the period October 1, 1995 through September 30, 1996 AND disbursements for
loans with loan start dates in the period October 1, 1996 through September 30, 1997.

* The second group (which excludes students included in the first group) consisted of students
who received disbursements for loans with loan start dates in the period October 1, 1996
through September 30, 1997 AND disbursements for loans with loan start dates in the

period October 1, 1997 through September 30, 1998.12

For students in each group, we analyzed |oan period start dates, credit hours and other information
to identify the maximum number of credit hours certified and the loan disbursements covering a
90-week academic period.

Students Who Were Enrolled Less Than Half-Time.  Students who had less than 27 credit hours
certified during the period and who were not at the end of their educational programs were not

2 The University-provided files did not contain information for the entire period of October 1, 1997
through September 30, 1998. Therefore, we used the NSLDS to obtain the loan information needed
for our analysis of loans with loan start dates after September 30, 1997 and loan disbursements after
that date.
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enrolled at least half-time. Therefore, these students were not eligible for FFEL. We identified
$185,000 in FFEL disbursements made to students who were not enrolled at least half-time.

Students Who Received FFEL Disbursements In Excess of Annual .LifAds the remaining
students, we compared the disbursements to the applicable annual loan limit. Students were not
eligible to receive the amounts that exceeded the limit. For the two groups, we identified
$50.4million of disbursements that exceeded the annual limits

Students Who Received Pell Grant Disbursements In Excess of Annual LiWétsdentified the

funds awarded for Pell Grants started between October 1, 1995 and September 30, 1996 and the
funds awarded for Pell Grants started between October 1, 1996 and September 30, 1997. To
determine the amount of Pell Grant funds that a student may receive in a payment period, institutions
without standard terms multiply the maximum amount shown on schedules published by the Secretary
by a specified fraction. The numerator of the fraction is the number of credit hours in a payment
period and the denominator is the number of credit hours in an academic year. Since the University
used the credit hours for a 45-week academic year rather than a 90-week academic year as the
denominator, the Pell Grant award was overstated by one-half, or 50 percent. We identified $4 million
in Pell Grant disbursements that exceeded the maximum amount allowed.

Estimates for Finding No. 2

No student enrolled in a correspondence course is considered to be more than a half-time student.
To determine the Pell Grant fund improperly disbursed for CDE students, we identified from the
University-provided files the CDE students who received Pell Grant funds for grants that started
between October 1, 1995 and September 30, 1997. For this group of students, we identified the total
amount of the Pell Grant disbursements.

As mentioned in the previous section, institutions without standard terms multiply the applicable
maximum Pell grant by a specified fraction to determine the Pell funds that a student may receive in
a payment period. The numerator of the fraction is the number of credit hours in a payment period
and the denominator is the number of credit hours in an academic year. Because CDE students could
only be considered half-time students, the student could only receive Pell grant funds for up to one-
half of the credits hours in the institution’s academic year. Since the University did not consider CDE
students as half-time student, the credit hours used in the numerator of the fraction were overstated
by 50 percent. Therefore, we estimated that the CDE students were ineligible to receive 50 percent,
or $96,000 of the Pell Grant disbursements made during each.period

13 \We used 27 credit hours to conclude that students were at least half-time students. The
University’s undergraduate courses are five-weeks in length during which a student receives four
hours of class time instruction per week. A student generally earns three credit hours for each
completed course. Therefore, a full-time student would need to complete 18 courses (54 credit
hours) in a 90-week academic year to receive 360 hours of instruction. A half-time student would
need to complete at least nine courses (27 credit hours) in a 90-week academic year to receive
180 hours of instruction.
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Statement on Management Controls

As part of the review, we gained an understanding of the University’ s management control structure,
aswdll asits policies, procedures, and practices applicable to the scope of the audit. Our purpose was
to assess the level of control risk for determining the nature, extent, and timing of our substantive
tests. We assessed the significant management controls in the following categories:

Cash Management

Student Attendance

Refunds and Cancellations
Institutional and Program Eligibility

Because of inherent limitations, a study and evaluation made for the limited purpose described above
would not necessarily disclose all material weaknesses in the control structure. However, our review
identified weaknesses related to controls over hours spent by students in study group meetings and
program dligibility. These weaknesses are discussed in the Audit Results and Other Matters sections
of this report.
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University’s Comments on the Report
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bz, Gloria Pilota

Regional Inspector General for Aundit, Region IX
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Office of Inspector General

E01 I Seoeet, Room 219

Sacramente, CA 95814

Fa: Diraft Audit Report - University of Phoenix
Audit Control Mo, A0FTO02Z, July 1999

Diear Ws. Pilotti;

Enclosed are written comments submitted on behalf of the Apollo Group, Inc. and the University of
Phoenix (the "“University”) as an initial response to the above-referenced draft Audit Report.

Your July 28, 1999 letter of transmittal to the University stressed the conlidentiality of the draft Audit
Report and instructed Apello to “safeguard it against unauthorized use.” Our client has abided by that directive, and
respectiilly requests that these Comments also be maintained as confidential.

As you know, the University znd the 1.5, Department of Education Office of Student Financial Assistance
{“DSFA™) are actively engaged in cooperative discussions aimed af achieving an agreed-upon resolution of this
matter. Based upon statements made during those discussions, it s the University's clear understanding that no final
Audit Report will be issued while these discussions are underway. If that understanding is semehow incorrect, we
ask that vou notify the University or myself immediately, Moreover, we request that, in any cvent, the Universily b
aiven at least ten days advance notice prior to tssuance of any final Avdit Report, Plaase let the University know
whether this request will be honored.

Lastly, we are informed that OSFA is simultancously presenting written comments to the Office of
Inspector General, The University requests & cepy of those corments and further requests an opportunity to
respond to you in wriling conceming the OSEA cemmentary, prior to lssuance of any Ninal OIG Awdit Report.
Please let the Umiversity know whether this request will be granted, and specify any deadline for response to the

(5F A comments.
Sineeraly, 2

Stanley A, Fresman

Enclosure

o M. Todd 5. Nelson (with enclosure)
Stephen M. Kraut, Esq. (with enclosure)
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I. EXECUTIVE SUMMARY OF THE UNIVERSITY'S RESPONSE TO THE OI1G
DRAFT AUDIT REPORT.

By these Comments, The Apelle Group, Inc. ard The University of Phoenix (the
“University™ or “UOP™), through their undersigned counsel, respond to the Draft Audit Report
issued July 28, 1999 by the U.S. Department of Education [Lh& ‘Department” or “ED") Office of
Inspector (“OIG™) under Audit Contrel Number ADGT70022,

The University strongly disagrees with the ﬁndm gs and recommendations set forth in the
Draft Audit Report for the reasons detailed belaw.® Mast importantly, the University strenuously
abjects to the pnnc:pal finding, by which QOIG recommends that ED reverse itself and invalidate
the University’s Scheduled Cohort Group Study (“SCGS™) model. Under the UOP SCGS
model, the University’s faculty members implement mandatory curriculum modules that provide
for the completion of projects by student task teams, or “study groups,” whose activities
comprise an important component of UOP’s acclaimed educational model, The SCGS model is
designed to enable working adults to engage in instructional activity and class preparation that
simultancously develops the strong teamwork skill set currently demanded by American
businesses and the global economy.

As will be shown, the Department agreed with the University’s conclusion that SCGS
activities qualify for inclusion in the *12-hour rule” calculation of the academic year definition.
Yet, the OIG now asks the Department to reverse its position and instead disallow substantial
Title IV funds long since received by participating students. More specifically, OIG
recommends retroactive application of a previously unstated and unpublished policy purportediy
requiring all study group activitics to take place at a site owned or leased by the University. In
the Comments that follow, the University establishes that the QIG draft recommendation 15
devoid of any legal, regulatory, or factual basis, and that draft Finding One should be rescinded,
for the following reasons:

e The University maintains control over its SCGS activities. Study group activities are
specified in the curriculum modules for the pertinent course and require students to
complete academically rigorous projects as a team. These study group activities are a
crucial component of each student’s instructional activity and class preparation.

+ The Department has long since determined that the University’s study groups qualify
under the 12-hour rule. That determination was reached based upon a series of
discussions and informational exchanges between the University and the Department.

Thess Comments are timely submitted. By letter dated Avnguast 28, 1999, OIG affirmed the extension of the
due date for response fo November 1, 19939,
- The facts and assertions set forth herein do not constitute the sole or exclusive reasons why the University
disagress with the draft fndings and recommendations stated in the Drafl Audit Report. The University expressly
reserves its right and opportunity o supplement those facts and assertions. Moreover, the University expressly
reserves its right and opportunity to respond fusther in the event that any Final Auwdit Report should issue. Final Ly,
in the event that ED issues a Final Audit Determination or initiates any administrative action arising out of the
rnatters sel forth in the Draft Audit Report, the University expressty preserves and reserves all rights of appeal
availzble by law, including, but not limited 1o, those set forth at 34 C.F.R. Part 66, Subpart H.
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The governing regulations and the Secretary’s published statements confirm that the
University’s SCGS activities plainly qualify for inclusion in the 12-hour rule caleulus.
Whereas draft Finding One relies solely upon a policy staff opinion stated in an
unpublished letter, the Secretary’s commentary published in the Federal Register
with the final 12-hour rule clearly affirms that the regulations intended the
University's study groups to be included, not excluded.

The central premise of draft Finding One — that SCGS must occur at sites owned or
leased by the University — is contradicted by the text of the 12-hour rule, by ED's
definition of a “full-time student,” and by the accompanying published commentary.
Those authoritative sources establish that no such “on-campus™ requirement was ever
contemplated or imposed. :

As a matter of law, ¢ven if the ED staff opinion relied upon by OIG had stated that
SCGS activity must ocour on-campus — which it did not — that opinion was neither
binding nor enforceable.

The absence of any authortative or binding effect of the ED staff “on-campus™
opinion is apparent from the fact that, even now, the Department has yet to finally
determine or announce any final or authoritative policy determination on this matter.
OIG lacks any legal authority to proceed with draft Finding One because the
proposed finding would violate the statutory prohibition against ED interference with
the curricula of educational mstitutions.

If issued in final, the proposed finding would violate the General Education
Pravisions Act, which requires the Department to uniformly apply its rales and
regulations.

In issuing Finding One, even in draft form, the OIG has exceeded its authority under
the Inspector General Act of 1978 by engaging in prohibited “program operating
responsibilities™ expressly reserved to the ED program office, not OIG.

The “estimates™ comprising the draft disallowance recommendations presented m the
draft finding are incorrect and arbitrary, Those unexplained estimates cannot lawfully
be sustained, and, therefore, they must not be incorporated into any Final Audit
Report.

In draft Finding Two, the Draft Audit Report also focuses upon courses offered by the

University's Center For Distance Education (“CDE”). The University disagrees with the OIG's
proposed characterization of these CDE courses as “correspondence courges.” The CDE
instructional mode does not constitute “correspondence” as defined by ED.  Accordingly, OIG
should rescind this draft finding as well.

For all of these reasons, cach of which is detailed in the Comments that follow, the Drall

Audit Report presents no proposed finding justifying the issuance of a Final Audit Report, Mo
Final Audit Report should be issued, and the Office of Inspector General should instead affirm im
writing that the audit identified as Audit Control Number A0970022 15 now closed without
further action.
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IL. RESPONSE TO FINDING ONE: THE UNIVERSITY"S “SCHEDULED COHORT
GROUP STUDY” QUALIFIES AS INSTRUCTIONAL TIME UNDER THE 12-
HOUR RULE.

A, SUMMARY FACT STATEMENT RELATING TO STUDY GROUPS.

Before presenting a detailed legal and regulatory response to draft Finding One, a few
simple, but erucial, facts must be mentioned.”

First, the term “study groups” is a misnomer. As will be shown, the University's long-
standing and much acclaimed SCGS medel entails far more than what might be commenly
inforred from the label “study groups.” To more accurately describe what the model entails, and
to address the confusion that the title has already created, the University plans to change the
name to “task teams.” However, for clarly, these Comments will continue to re fer to “'the SCGS
madel” or, simply, to “study groups.”

Second, draft Finding One docs not and cannot question whether the University’s study
eroups qualify 4s instruction under the 12-hour rule. As will be shown, the Department has long
since answered that question in the affirmative by its written statements and published
regulations. Even though the essentizl instructional and scademic content of the study groups i3
not at issue, the Comments that follow present information on these topies to provide the
necessary background and context, The essential fact is that LIOF s siudy groups have long since
been determined by the Department to qualify as instruction under the 12-hour rule.

Third, study groups have been, and continue to be, an essential and integral component of
the University's regularly scheduled instructional activity. To progress and ultimately succeed in
UOP's residential programs, enrollees must participate actively in the study group component of
each course. These students are required to be part of a study group and to complete activities
and produce academic products as a team. The required study group activities are not merely
preparatory in nature, as might occur in a group study setting at a traditional institution. These
are proaclive instructional activities, entailing specified student work projects and outcomes, and
they form an essential component of the curmiculum.

Fourth, for all of these reasons, the University's study groups have always constituted
regularly scheduled instructional activity. The Department agreed with that conclusion when
LIOP described the SCGS model in exhaustive detail at a series of meetings and discussions in
1994 and 1995, The shared conclusion reached — that the University's study groups qualify as
regularly scheduled instruction under the 12-hour rule — holds true regardless of whether the
aroups meet on campus or elsewhere. Indeed, the situs of a particular study group session is

3 The facts presented in these Comments with regard to the University’s academic programs and practices

are drawn from and based upon information already submitted to OIG by the University in letters dated March 12
and April 17, 1998 from the University's Provost and President, respectively.
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srrelevant to whether the session constitutes regularly scheduled instruction. As will be shown,
the Secretary’s own regulations and guidance affirms this latter conclusion.

L asll:,r there has never been, nor could there ever be, any questmn about whether UOP's
students da in fact participate in mandatory group study activities.” The Draft Report does not
contend otherwise.

I The University Maintains Strict Control Over lts Scheduled Cohort Group
Study Model And Activities.

Draft Finding One secks to exelude SCGS from the 12-hour rule calculation based upon
O1G's purported finding that “the University did not require its students to meet at locations that
were leased or owned by the University or that the study group meetings were otherwise
controlled by the University.” Draft Report at 5. The finding does not clearly specify the
statutory or regulatory basis or other legal authority establishing this “control™ standard, but, in
any event, the premise is incorrect. The group study sessions are operated under the control of
the University. UOP previously detailed such control in separate letters sent to O1G in March
and April of 1998, The University's Provost explained that the University has in place extensive
controls over the cohort group study sessions, including, but not limited to, the following:

¢ The University’s educational model relies on the use of study groups or “task teams.” The
study group assignments are specified in the curriculum modules for the course. The
assignments are designed to be rigorous, and their completion entails substantial amounts of
group time between class meetings.

« The task team and study group portions of the curmculum necessitate that group study
mestings occur outside of class, Many groups use the University's facilities, 1.c., study group
rooms and vacant classrooms. However, if the study group decides that some other mutually
acceptable location 15 beneficial, the group study meeting may be scheduled off-campus.
Study groups often meet more frequently than required.

» The faculty maintains control over the group study sessions in a number of ways. For
example, faculty review the student assignments, which are required to be completed during
particular group study sessions. Group grades are awarded for oral and written projects
completed within the study group. Study group log forms are reviewed by faculty members.

+ In addition to the scheduled group study and class time required of all UQP enrollees, each
student also engages in a substantial amount of scheduled preparation in the form of reading
assignments, writing assignments, and preparation for examinations and presentations.

Hence, contrary to Finding One, the SCGS methodology is dictated, defined, scheduled,
manitored, and controlled by the University of Phoenix. Every study group that meets does so

5 The Draft Report at page & criticizes the University’s documentation of sudy group attendance and asserts

that, for this reason, UOP “did not take steps 10 ensure that all students actually participated in study group
meetings.” That assertion is false and groundless. As was fully apparent to OIG, UOP's curriculum and academic
requirements include the mandatory study group sessions, and the stadents do, in fact, participate in the sessions.
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for the express purpose of _a.chit.:'-rin,g the academic objectives specified in the curriculum modules
for the course for that particular study group session. The study group sessions are comprised of
instructional activity and classroom preparation, all of which are regularly scheduled.

The Draft Report does not refute or deny the foregoing indicia of control. Instead, O1Gs
focus is solely upon one non-qualitative factor: the prospect that some study groups choose ta
meet off-campus, By itself, this factor presents no compliance issues. As explained immediately
below, there is no requirement, regulatory or otherwise, mandating that study groups otherwise
controlled by the University must meet on-campus. Indeed, the applicable regulations explicitly
contemplate inglusion of off-campus activities within the 12-hour rule calculation. Draft Finding
One errs by focusing on the off-campus locale of certain group study sessions without taking into
consideration the Universily’s numerous qualitative metheds of control described above.

) In 1993, After Extensive Discussion, The Department Confirmed That
LOP s Study Groups Are Properly Included In The University s Academic
Year.

In 1994, the University took the unusual step of requesting a series of meetings with the
Department to discuss some of the practical implementation problems posed by the proposed o-
day rule. As a result, the University engaged in discussions with the Office of the Assistant
Secretary for Postsecondary Education in Washingten, D.C. on or about August 16, 1994,
September 6, 1994, September 9, 1994, &nd December 9, 1994,

During these meetings, there was considerable focus upen UOP’s cohort study group
methodology. The University strongly believes that its innovative cohort study group teaching
methods (pioneered over the last 25 years) provide a strong teamwork skill set currently
demanded by American businesses. It is a valuable asset to its graduates, and the methods are a
concept now emulated by many other institutions of higher education. The University believes
that teaching teamwork is 2 concept that is good for its students, for American businesses, for
America’s educational system, and for the global economy.

UOP intended that these meetings would serve to ensure that the Department understood
the valuable nature of UOP's study group concept and that it would take this fact into account
when reviewing the S-day rule proposed regulation, The discussions included cn{:-pc:ramc
exchanges during which University officials responded to extensive qucﬁumun-‘r from varous
Department officials and deseribed in specific detail the precise structure of the study groups and
the methods by which UQP exercised control over them. The University also stated that the
groups may meet off-campus as a matter of convenience,”

The Department’s final adoption of the 12-hour rule reflected the concepts discussed in
those meetings. The final rule, published in the Federal Register on November 20,1904,

% The University previously described its cooperative exchanges with the Department i the Apolle

President’s letter to OLG dated April 17, 1998,
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expressly states that time spent in “preparation for examinations”™ — i.e., outside preparation
lime — is included within the 12-hour calculation. 34 C.ER. § 668.2(b)(2)(ii)(B)." Whereas
draft Finding One proposes to exclude the University’s group study based solely upon the fact
that some study groups choose to meet off-site as a matter of convenience, the rule itself
expressly includes activities occurring outside the classroom in the 12-hour rule calculation.
Nowhere does the regulation expressly or implicitly impose an “on-campus” requirement;
instead, as detailed immediately below, the Secretary expressly included off-campus activities in
the |2-Hemrrule formulation. The rule adopted as the culmination of UOP's meetings with the
Department 15 directly at odds with draft Finding One.

3. ED Palicy Staff Did Not And Could Not Reverse The Secretary’s
Published Guidance Crediting Off-Site Instructional Activity,

The correspondence between the University and ED pertaining to the 12-hour rule
included a May 30, 1995 letter from the Director of ED’s Policy Development Division (“FDD")
- 1o an Apollo Vice President (hereinafter the “PDD staif letter”). That letter confirmed that the
University's study groups are properly included in its academic year for purposes of compliance
with the 12-hour rule. The letter also included a passage by which PDD staff expressed its
understanding that: “the study group concept is still operating as you described last year. That
is, it is required of all students in the program and that it is held at a site under the control of the
institution.” This characterization now serves as the sole basis for Finding One in the Draft
Audit Report. [t was contained in a letter written in the first person and signed by the Policy
Development Division’s Directer. The letter apparently was not approved or reviewed by the
Secretary of Education, by the Assistant Secretary for Postsecondary Education, by the pertinent
Deputy Assistant Secretary, or by any ED official other than the signatory. The letter shows no
distribution of copies to any other ED official.”

Draft Finding One now proposes to disallow all UOP group study, and exclude all such
instructional activity from the University’s academic year, selely because the study groups may
have met at sites not owned or leased by the University. The draft finding cites to no statute,
regulation, or case authority 1o support this 180-degree reversal of the prior confirmation that
study groups are properly included in the University’s academic year. Instead, it relies
exclusively upon the above-quoted staff opinion, in combination with a follow-up discussion by
which “the Policy Development Division staff informed OIG that *a site under the control of the

: The rule specifically identified activities that do not qualify as “instructional time.” The ruls stated that

" “instructional time does not include periods of crientation, counseling, vacation, or other activity not related 1o class

preparation or examinations.” 34 C.F.R. § 668.2(h) (definition of “academic year” al subsection (2)(iii)). This
passage apain makes clear that the definition of instructional time focuses upon whether the activities are class-
related, not on whether they oceur on or off-campas.

7 These facts are not intended to minimize or 1o call into question the legitimate funstions and
respensibilities of ED's policymaking personnel. However, they are pertinent 1o the legal issue of whether the PDD
staff letter's opinions regarding study group locations are legally binding, See section ILB.3. of thess Comments.
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institution’ meant a location that was either leased or owned by the University,"” Draft Eeport al
5n.d.

As detailed below, the PDD staff lacks any authority to simply “announce' new
regulations in this fashion,® Moreover, the one-phrase reference to “a site under the control of
the institution” directly contradicts prior statements published by the Secretary of Education.
Just a few months before the PDD staffer shared his views regarding the location of study group
activities, the Secretary published in the Federal Register a definitive commentary making it
clear that the definition of “regularly scheduled instructional activity™ was not and is not
constrained by any “on-site” requirement. The Secretary declared that “internships, cooperative
education programs, independent study, and other forms of regularly scheduled instruction can
be considered as part of an institution’s academic year,” 59 Fed. Reg. 61148 (Movember 29,
1994) (emphasis added).” That commentary reaffirmed virtually identical statements that had
accompanied the 5-day rule, a precursor to the 12-hour rule. See 59 Fed. Reg, 22362 (April 29,
1994) (emphasis added).'” Hence, in the months preceding issuance of the PDD staiT letter, the
Secretary repeatedly endorsed inclusion of off-campus instructional activity in the academic year
calculation.

Now, by draft Finding One, the OIG asserts that: (1} the University and the Department
were oblizated by law to disregard the Secretary’s formal published guidance and to abide
instead by the opinions expressed in the May 30, 1995 PDID staff letter, and (2) the PDD staff
letter meant to exclude all study group activity occurring at sites not owned or leased by the
University from the academic year.

The University rejects both of these unlikely premises, The University did not
understand the PDD staff letter to signify that study groups must meet at sites owned or leased
by the University. The letter made no such statement. If that m eaning had been intended, the
letter would have said, “held at a site owned or leased by the University,” instead of referring
generally to the concept of “control,” It cannot be reasonably suggested that the PDD staff letter
obligated the University to disregard formal published regulatory suidance issued by the
Secrelary.

4. UOP Students Engage In Substantial Quantities Of Scheduled
Instructional Time Above And Beyond Their Class And Study Group
Hours.

Class lime and group study sessions by no means represent the entirety, or even
necessarily the majority, of scheduled student activity. Students also engage in many hours of

Ses Sectons ILE. and [LC, of these Commenls.
The complete commentary by the Secretary is quoted verbatim at page 13 below.

This commentary is quoted at page 13 below.
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scheduled preparation time, as well as in cooperative educational activities in their place of work.

These components should also be included in UQP's academic year.

As pointed out in the March 12, 1998 correspondence to OIG from the University’'s
Provost and Vice President for Academic Affairs, in addition to required scheduled group study
and class time, each student also engages in a substantial amount of scheduled preparation in the
form of reading assignments, writing assignments, and preparation for examinations and
presentations. UOP’s Provost noted that, on average, students spend an additional cight hours in
these activities between sessions.

In addition, the UOP model encompasses parallel periods of academic study and public
or privale employment designed to give students work experience and earing potential, which
facilitates accomplishment of academic or occupational objectives. The Universily's cooperalive
model requires that students maintain a job (or, in limited cases, a “work environment”); that
they apply what they have learned at work; and that they complete projects that relate directly to
their current employment and that directly benefit their employer. These activities entail
numerous additional hours of instruction.

There is no indication that the OIG considered the enormous volume of instructional time
required of students during every academic year. These hours should have been counted, 10
anything, the University’s 45-week academic year is too long, rather than too short.

oF The I2-Hour Rule Is Not Uniformly Applied. It Would Appear That ED
Does Not Apply Any 12-Howr Rule Criteria Te A Broad Array Of Covered
Programs.

By its Draft Report, OLG applies the 12-hour rule to TOP because “the University
measured its educational programs in credit hours without standard terms,” The Dralt Report
then defines an institution without standard terms as one that “does not use semesters, mesters,
or gquarters.” Draft Report at 4 n. 3. In support of this definition, the Draft Report relies upen the
Secretary’s published guidance applying the 12-hour |'u]13 to “programs that are measured i
credit hours without standard terms.” Draft Report at 4."' OIG then proposes to apply
retroactively, and, for the first time, & new “on-campus™ criterion to UOF only.

The OIG’s assertion that the 12-hour rule applies only to instilutions that “do not use
semester, trimesters, or quarters” is at odds with the published regulatory guidance issued by the
Department. Under the Department’s formulation, the 12-hour rule applies to all pon-standard
term programs, regardless of whether the program or institution “uses” semeslers, [rima_siers, or
quarters. Therefore, institutions that enroll and bill students on a semester, quarter, or tnmesler

See 59 Fed. Reg. 61,149 (November 28, 1994). Ironically, for this proposition the Draft Report relies upon
the Secretary’s same formal published Preamble that endersed the inclusion of off-campus activities in the 12-hour
rule compatation. See id. at 61,148 and the discussion at page 7 of these Comments. The Draft Report ignores the
Preamble’s statements on the latter subject, while citing 1o the Preamble for other purposes,
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basis are, nonetheless, subject to the 12-hour rule if those academic terms are “non-standard™
terms.

This established dichotomy between “standard term™ programs and institutions — 1.,
those not subject to the 12-hour rule — and “non-standard term™ programs and institutions —1.c.,
those that are subject to the 12-hour rule— has been advanced by the Department in its published
riules and in informal written guidance disseminated to the finanecial aid community. The
distinction between standard and non-standard is spelled out in the Pell Grant regulations at 34
C.F.R. § 690{a)(1)(i). That provision states that, to meet the definition of a standard term, a
program must: (2) measure progress in credit hours; (b) be offered in semesters, trimesters, or
quarters; (c) require at least 12 credit hours’ enrollment each term for full-time students; and (d)
not offer its program with overlapping terms.

The Department has embellished upen this distinction between standard and non-standard
terms in written materials presented to the financial aid community. For example, materials
disseminated at the 1999 Convention of the National Association of Student Financial Aid
Administrators included a listing of factors distinguishing standard and non-standard terms, and
attached a “case study” pronouncing a “weekend program” offered in semesters to be non-
standard, and subject to the 12-hour rule, notwithstanding its characterization as a semester-
based program.

Therefore, by the Department's formulalion, the mere fact that an institution may purport
to offer a program on, for example, a “semester” basis does not necessarily render the 12-hour
rule inapplicable. By the Department’s own regulations and guidance, the rule applies unless the
program is offered on a standard term basis.

In recent years, the higher education community has seen a veritable explosion in non-
traditional programs utilizing non-standard terms. In fact, the Secretary’s Federal Register
commentary accompanying the publication of the 12-hour rule referenced the emergence of
“many external degree and adult learning programs [that] are trying to reduce the number of days
spent in the classroom™ as the basis for his determination that “cooperative education programs,
independent study, and other forms of regularly scheduled instruction can be considered as part
of an institution’s academic year." 59 Fed, Reg. 61148 (November 29, 1994).

These emergent non-traditional modes of instruction frequently incorporate off-campus
components (for example, directed study, independent study, distance learning, and study
sroups), most often in the context of & non-standard term format offered on an accelerated or
weekend basis. In many instances, these programs are offered by traditional institutions that
seck to accommodate the unigue needs of working adults in a manner clearly intended Lo emnulate
and replicate the acclaimed success of the University of Phoenix model. Yet, notwithstanding
the broad-based emergence of UOP-type program delivery maodes throughout postsecondary
cducation, neither the OIG nor the Department can point to even a single instance where an
institution’s academic year has been redefined by ED based upon the purported “an-campus”
requirement cited in draft Finding One. No such requirement has ever been published or
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disseminated in any statute, regulation, Dear Colleague letter, Dear Partner letter, Student Aid
Handbook excerpt, or other guidance,

Indeed, despite ED’s statements that semester or quarter eredit hour offerings delivered in
the form of weekend and accelerated programs are “non-standard™ and, therefore, subject to the
12-hour rule, there is little or no evidence to indicate that these proliferating program offerings
are being held to any 12-hour rule criteria, much less to a standard that would exclude all
instructional activity offered off-campus. '

For these reasons, the University respectfully submits that the 12-hour rule 15 not
uniformly applied. OIG draft Finding One proposes to retroactively impose upon UOF only a
new and different site criteria that has never been formulated, determined, published, or
disseminated by ED, even though such a standard, if properly promulgated and enforced, would
apply to a broad array of higher education institutions. Indeed, it would appear that neither the
O1G nor the Department is applying any 12-hour rule standard to the broad array of covered
programs, On this basis alone, the draft Finding One is arbitrary and capricious and must not be
incorporated into any Final Audit Report.

B. REGULATORY AND LEGAL ARGUMENTS REFUTING DRAFT OIG
FINDING ONE.

The foregoing factual recitation sets forth many of the reasons why draft Finding One is
in error and should be excluded from any Final Audit Report. The recited facts also allude (o an
array of substantial legal and regulatory arguments that serve to further refute the finding. Those
arguments are presented in more detail below.

1. As The Department Has Long Since Agreed, The University s SCGS
Activities Plainly Qualify For Inclusion In The 12-Hour Rule Calculation.

Diraft Finding One is contradicted by the governing re gulations. The plain meaning of the
rule confirms that the University's study groups qualify for inclusion in the 12-hour rule
caleulation. The regulation expressly includes in the 12-hour caleulus all “regularly scheduled
nstruction, examinations, or preparation for examinations....” 34 CER. § 668.2(b) (definition
of “academic vear™ at subscetion (2)(ii)(B)). The rule also explicitly identifics those activitics
that are nof included, stating that “i]nstructional time does not include periods of orientation,
counseling, vacation, or other activity not related to class preparation or examinations.” Id. at
subsection (2)(iii)."*

As demonstrated by the factual summary set forth in Section I1.A of these Comments
and by the University Provost’s March 1998 letter, the University’s study groups easily fall

£ Contrary to draft Finding One, the regulation contains no language stating or implying that, instructional

activity miust oocur at a location that is ewned or leased by the institation. Ses Section [LE.2 of these Comments
beloa.
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within this regulatory definition. Study group activities are “regularly scheduled” because: (a)
the specific tasks to be performed and completed by the study group in a given week are
specified in the curriculum modules for the course; (b) all students enrolled in the course must
participate; (c) cach designated group study session is slated to occur between specified class
meetings; (d) students must complete the rigorous assignments, or submit the specified projects
that are to be performed during the sessions in order to progress in their program, and (e} faculty
maintain contral over the sessions, for example, by reviewing the designated group study
assignments and projects, The group study sessions are both “regular” and “gcheduled.”

Furthermore, the University's study groups fit squarely within the phrase “instruction,
examinations, or preparation for examinations.” Simply stated, task team activities, performed
pursuant to mandatory curriculum modules, do constitute instructional activity. Moreover, the
Department’s own regulatory definition affirms this conclusion. The rule states that
“instructional time” for this purpose excludes “activity not related to class preparation or
examinations,”"” implying that activity related to class preparation is included. The University's
study groups are related to class preparation and examinations. Through the study group
process, students complete academically rigorous projects, learn the course content, and engage
in effective teamwork and problem-solving skills that are integral to both class preparation and to
the ultimate achievement of designated course outcomes.'” Any suggestion that these activities
are somehow unrelated to class or that they do not constitute instructional activity is simply
wrong. Indeed, the specific examples of excluded activities cited in the rule — orientation,
counseling, and vacation — confirm that study groups are included. The sharp contrast between
the instructional and preparatory time spent in the University’s study group activities, and the
examples of excluded activities cited in the regulation, is clear and confirms that OIG drafi
Finding One is erroneous.

On the basis of these facts and regulations, the University concluded that its study groups
qualify for inclusion under the 12-hour rule. The extensive discussions between the University
and the Department served only to affirm that conclusion. The QIG draft finding does not

13

The Drraft Report also asserts that because the University allegedly did not take attendance during the group
study sessions, SCGS did not gualify as “regularly scheduled instruction.” Draft Report at 6. That argument is not
persuasive because no Titde IV rule or regulation requires participating institutions to take attendance, and itis a
well-known fact that many colleges and universities do not do so. This fact was recently confirmed when the
Department proposed new “retum of funds” regulations that apply different calculations depending upon whether
the subject instituticn is “required to lake attendance.” &4 Fed, Reg. 43024 (Aug, 6, 1999) (proposed roles to be
codified at 34 C.FR.E 668.22(b) and (¢) and preamble discussion at 42029 stating that “only an institution that is
required to take attendance by an culside entity would be considered an institution that is required to take
attendance.”) Under the approach suggested in the draft finding, every non-standard term pregram that does nat
take attendance would be subject to wheolesale disallowance under the 13-hour rule, Significantly, the QTG has not
allesed or suggested that smdents were not actually attending and participating in study groups as a mandatery and
essential component of their program of study.

2 The language cites “orientation, counseling, [and] vacation” as examplies of excluded activity. Of course,
the University"s sudy groups do not engage in such activities,

ik See March 12, 1998 letter from the University’s Provost to OIG,
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contest the conclusion but instead proposes to annul the qualified status of study groups on the
basis of a purported rule requiring that they meet on campus. As shown immediately below, no
such rule exists. Indeed, the regulations state just the opposite.

Ak Drafi Finding One’s Central Premise — That Group Study Activity Must
CDecur At Sites Owned Or Leased By The University — Is Contradicted By
The Governing Regulations And Guidance.

Draft Finding One is premised on the erroneous assumption that instructional time must
occur al 2 site owned or leased by the institution in order to count toward the institution’s
academic year. Draft Report at 5. That presumption is contradicted by the 12-hour rule itself
and by the Secretary’s published statements explicitly acknowledging that instructional time may
include educational activity that ocours off-campus. The draft finding is also at odds with the
regulatory definitions of a full-time student and of an educational program, both of which
confirm that a student’s workload may include off-site educational activity, Indeed, draft
Finding One does not, because it cannot, identify any statule, regulation, or published gmdance
requiring institutional control over the site at which instructional time takes place. Mo legal or
regulatory basis exists for draft Finding One.

a. The 12-hour rule itself acknowledges that off-site instruction can
be included, and neither ED nor OIG has ever published or made

Drafl Finding One erroneously alleges University noncompliance with the 12-hour rule,
contained within the regulatory definition of an “academic year.” Specifically, the finding
contends that the 12-hour rule includes only cducational activity occurring at a site under the
conirol of the institution. The definition provides, in relevant part:

(B) For an educational program using credit hours but not using a semester, trimester, or
quarter system, the Secretary considers a week of in structional time to be any weck in
which at least 12 hours of regularly scheduled instruction, examinations, or preparation
for examinations oocurs.

34 C.F.R. § 668.2(b) (definition of “academic year” at subsection (2)(1i)(EB)). The above
regulation does not explicitly or implicitly require that the 12 hours of instructional time occur at
a site owned or leased by the institution. On the contrary, the regulation presumes the opposite
by encompassing within the 12-hour rule computation time spent in “preparation for
examinations” — 1.¢., outside preparation time. The regulation contradicts draft Finding One,
which secks 1o exclude SCGS hours based solely upon the fact that some study groups have
chosen to meet off-site as a matter of convenience.

The 12-hour rule further provides that:
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(iii) Instructional time does not include periods of orientation, counseling, vacation, or
other activity not related to class preparation or examination.

34 C.F.R. & 668.2(b) (definition of “academic vear™ at subsection (2)(ii1)). This language
identifies those activities that are excluded from the definition of instructional time, but nowhere
does the rule suggest that control or location are even factors, let alone determinative, Instead,
the passage again affirms that “instructional time" includes off-campus activities. The regulation
excludes “activity not related to class preparation or examination,” It logically follows that
activilies that are “related to class preparation or examination™ are included, regardless of
whether or not they oceur on-campus. As detailed in Section I1L.B.1, SCGS activities fall
squarely within the scope of instructional time because they are directly related to class
preparation and examinations.

b. Accompanying regulatory guidance explicitly acknowledges that
internships, can be included.

The extensive commentary accompanying the promulgation of the “academic year”
definition further confirms that instructional time may include off-site educational activity. In
the course of setling forth the eriginal definition of a week of instructional time premised on the
“5.day rule,” a precursor to the 12-hour rule, the Secretary engaged in the following dialogue
with commenters:

Comments: & number of commenters suggested that instructional time should include
internships. Some commenters suggested including other activities, such as periods of
orientation, cooperative education, independent study, special studies, and research.

Discussion: The Secretarv agrees that internships, cooperative educalion programs,

mdwmﬁ_owlmmmwmm
as part of an institution’s academic vear. ...

59 Fed, Reg. 22362 (Apr. 29, 1994) (emphasis added). The emphasized language reflects an
explicit understanding that regularly seheduled instruction may include off-campus educational
activities such as internships, cooperative education programs, and independent study. The
Secretary reaffirmed this statement when he adopled the 12-hour rule in lieu of the 5-day rule:

Comments: One commenter observed that many external degree and adult learning
programs are trying to reduce the number of days spent in the classroom. Chne
commenter requested that the Secretary utilize the diversity and plurality of the education
system by recognizing the amount of time the student spends in different educational
seltings. ..

Discussion: The Secretary agrees that internships, cooperative education programs,

as part of an institution’s academic year, ...
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59 Fed, Reg. 61148 (Nov. 29, 1994) (emphasis added). Signmficantly, the Secretary’s comments
responded to an inguiry regarding the 12-hour rule’s accommodation of programs like those of
the University (i.e., adult learning programs designed to reduce the number of days spent in the
classroom). The Secretary reaffirmed that an institution may consider off-campus educational

activities such as internships, cooperative education programs, and independent study as part of
an institution’s academic year.

c. The ED definition of full-time student, which encompasses the
E :E i:]]“ : : :E[ dEﬁII-IfIEII ;;IE]'I ;ij |: . "E 'E]II]IEEEEE E ! I—'II!'E
instruction, research and “special studies that the institution

¥ Ticient.”

The Department’s regulations credit off-site educational activity not only in the context
of the 12-hour rule, but also in the definitions of a full-time student and an educational program.
These definitions explicitly treat external, off-site educational activity, such as off-campus 5CGS
activity, as part of a student’s academic workload. As detailed below, the Department based the
definitions of an academic vear and of the 12-hour rule on the definition of a full-time student.
Thus, the recognition of off-site activity within the scope of a full-time student’s workload
further supports and justifies the inclusion of off-site instruction within the scope of the 12-hour
rule.

The regulations define a “full-time student,” in relevant part, as fiollows:

Full-time student: An enrolled student who is carrying a full-time academic workload
{other than by correspondence) as determined by the institution under a standard
applicable to all students enrolled in a particular educational program. The student’s
workload may include any combination of courses, work, research, or special studies that
Wﬂﬂwms a full-time student. However,
for an undergraduate student, an institution’s minimum standard must equal or exceed
one of the following minimum requirements ...

14 CF.R. § 668.2 (emphasis added); see also 34 CF.R. § 682.200. The emphasized language
demoenstrates the Department’s r-smgnitinn that a student’s workload may consist of off-site
activity such as “work,” “research,” and “special studies that the institution considers sufficient.”
The regulation confirms an institution’s discretion to determine whether educational activity 1s
5.uffu¢nL to constitute a portion of the student’s workload. See also 59 Fed.Reg, 9530 (F “eh. 28,
1994).'® The content and demands of the SCGS component of the University's programs
support the University's decision to treat SCGS as part of the student’s workload.,

18 The Secretary stated in proposing the full-time student definition:

Generally, the Secretary proposes to define a fill-time student as an enrolled student who is carrying a full-
fime academic worklead (other than by comespondence) as determined by the institution wnder a standard
applicable to all students enrolled in a particular educational program. In d:l"rrrunmg a student’s’
workload, an institution weould be permitted 1o include combinations of courses, work, research, or special
studies that the institution considers sufficient to classify the student as a full-time student.
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Moreover, the full-time student definition goes on to provide that:

..{6) The work portion of a cooperative education program in which the amount of work
performed is equivalent to the academic workload of a full-time student.

34 C.F.1. & 662.2(6)."7 The above quoted section provides further regulatory proef that off-
campus educational activity, such as work, may constitute a portion of the student’s workload.

The full-time student definition bears heavily on the interpretation of the 12-hour rule
because the Secretary has cxplicitly stated that the definition of an academic year {which
encompasses the 12-hour rule) is based on the workload requirements of a full-time student. The
Secretary slated:

A definition of full-time student is needed because the definition of academic year 15
bascd, in part, on the workload of a full-time student, and because the term i used
elsewhere for other purposes in part 668.

50 Fed. Reg. 9530 (Feb. 28, 1994), Because the 12-hour rule arises out of the definition of a
full-time student, the inclusion of off-campus educational activity within the scope af a full-time
student’s workload further justifies its inclusion within the scope of the 12-hour rule.

Similarly, the definition of an “educational program” confirms that the concept of
instruction can include off-site educational activity. The pertinent regulation defines
“sducational program” as follows:

Educational program; A legally authorized postsecondary program of organized
instruction or study that leads to an academic, professional, or vocational degree, or
certificate, or other recognized educational credential. However, the Secretary does nol
consider that an institution provides an educational program if the institution does not
provide instruction itself (including a course of independent study), but merely gives
credit for one or more of the following: instruction provided by other institutions or other
schools; examinations provided by agencies or organizations; or other accomplishments
such as “life expenence.”

34 C.F.R. § 600.2 (emphasis added). The emphasized language reflects yet another regulatory
o ffirmation that instruction may include off-site educational activity, such as independent study,

50 Fed Rep, 9530 (Feb., 28, 1994).
X For cooperative education programs, an undergraduate student could be considered a full-tirne stadent if the
work portion of @ cooperative cducation program in which the amount of work performed is equivalent to the
academic workload of a full-time student, 59 Fed. Reg. 9330 (Feb. 28, 1994).
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The commentary accompanying the promulgation of the educatienal program definition confinns
that instruction is not limited to activity taking place on-campus:

Educational program.

Comment: Several commenters expressed concern that the proposed definition of an
educational program limits eligibility to schools providing instruction, while eliminating
the eligibility of schools that utilize assessment of external course work and life
experience. The commenters stated that non-traditional, innovative institutions provide a
much-needed educational function of assessing students’ knowledge and skills relative 1o
:cific educational programs. ...

Response: A change has been made. The Secretary has modified the proposed
resulations by adding the phrase “including a course of independent study™ to clanfy that
tl | -H_iE I-- ETE] .:d il] 1h_|:_d:ﬂ[|]! :1; . “iﬂ‘l:[fliﬂﬂ] [Iﬂgl’ﬂm 11 in':;'.ﬂ.dﬁ
programs of independent study. ...

53 Fed. Reg. 11218 (Apr. 5, 1988) (emphasis added). The above commentary provides vet
another example of the Secretary's recognition that instruction may encompass extemal course
work such as independent study and other off-campus educational activity. The edecational
program definition and the commentary accompanying its promulgation support the inclusion of
external course work in the computation of instructional time under the 12-hour rule.

d. Similarlv. nowhere in the governi culations, or
activity conditioned by any requirement af institutional “contral”
over the situs of such activities.

Although draft Finding One is premised on the purported requirement that instructional
activity must oceur at a site under the control of an institution, the Diraft Audit Report fails 1o
point to any statute, regulation, published guidance, or case law wiich sets forth such a
requirement. As detailed below, the authority cited by the Report does not contain any
requirement that instructional activity occur at a site under the control of &n institution or at a site
owned or lcased by the instilution. Indeed, as discussed above, the existing regulatory authority
and guidance explicitly extends the scope of instructional time lo include off-campus educational
activity.

First, the draft Report cites the HEA definition of an academic year. Draft Report at 3.
The HEA defines an academic year as follows:

__the term “academic year” shall require 2 minimum of 30 weeks of instructional fime,
and with respect to an undergraduate course of study, shall require that during such
minimum period of instructional time a full-time student is expected to complete al least
24 semester or trimester hours or 36 quarter hours at an institution that measures program
length in clock hours, ...
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20U.5.C. § 1088(d). The definition does not require mstructional time to occur ON-CAMpUS, NOT
does it prohibit the inclusion of off-campus educational activity in the computation of
instructional time. Indeed, the statute does not ¢ven impose a 12-hour rule nor any minimum
weekly amount of instructional activity. The Draft Report does not cite to any language in the
statutary definition of an academic year (or to any other statutory provision) that imposes 2
control requirement on the computation of instructional time.

Second, the Draft Report cites to the regulatory definition of an “academic year,”
including the 12-hour rule for non-term, credit-hour schools. Draft Report al 4, Yel, as
previously discussed, the regulatory definition of an “aeademic year” does not impose a contral
requirement for the inclusion of educational activity in the 12-hour rule computation. Instead,
the regulatory definition explicitly acknowledges thal instructional time may include off-site
educational activity. The Draft Report does not cite to any language in the definition of an
“seademic year,” nor in any other regulation, that requires instruction 1o occur at & site under the
control of the institation. Moreover, the Draft Report dees not account for the above-described
regulatory definitions of full-time student and educational program that further confirm the
inclusion of external coursework and off-campus educational activity in the 1Z-hour rule
computation,

Third, the Drafl Report cites 1o cOmmMentary accompanying promulgation of the 12-hour
rule. Yet, the passages cited by the Draft Report from the Movember 28, 1954 Federal Register
do not set forth any requirement that educational activity occur at a site under the control of the
institution. Report at 4. Moreover, the Draft Report fails to account for other commentary from
e same MNovember 29, 1994 Federal Register that confimms that instructional time may include
off-campus educational activity and external course work. See Section ILB.2.b. above.

Diraft Finding One does not cite to any other statutes, regulations, published guidance, or
case law in support of the alleged requirement that instruction take place at a site under the
control of the institution, Instead, the Draft Report cites only to the PDD staff letter as authority
for the assumplion that instructional time must occur at a site under the conirol of the
:stitution.'® Yet, the PDD staff letter also fails to identify any statute, regulation, published
Diepartmental guidance, or administrative decision'” setting forth a requirement that instructional
tirne occur at a site under the control of the institution. Like draft Finding One, the letter is
contradicted by the regulations and guidance discussed above, which explicitly confirm that

5 s detailed in Section TLB.3. below, that letter does not provide independent legal authority for draft

Finding One,
1 Specifically, thers is no evidence that the Department has ever sought to impose any such requirerment upon
any of the many other institutions offering programs of stdy similar to SCGS, The absence of any prior
enforcement of the purported “control” standard in the 12-hour rule, coupled with the absence of any publication of
such a standard, suggests that such a standard does not exist. Moreover, even if such a standard somehow existed,
the Depariment’s failure to uniformly apply this standard violates, among other things, the General Education
Provisions Act as detailed in Section TLC.2 below, Sz 20U.5.C. § 1232(c).
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instructional time may include external course work and other off-site educational activity.
Given their failure to aceount for or even to address the impact of the clear regulatory authority
discussed throughout these comments, draft Finding One and the PDD staff letter upon which it
relies must be rejected.

S I The PDD Staff Letter Opined That UOP Should Conduct SCGS On-
Campus, That Opinion Was Not Binding or Enforceable.

For at least two reasons, OIG must premise draft Finding One on more than just the FDD
staff letter, which constitutes merely unpublished correspondence authored by an agency
subordinate, First, the letter does not constitute final agency action enforceable in a court of law.
Second, the letter is merely the opinion of an ED employee, rather than a rule properly
promulgated in aceordance with the Administrative Procedure Act, 5 U,5.C. §§ 500-596, ot even
an official pronouncement of the agency, Even if the letter were an official statement of agency
policy, it still would not bind UOP.

A The PDD staff letter is not enforceable agency action.

To qualify as final agency action enforceable in a court of law, the PDD staff letter must
meet the requirements set forth in Abhott Laboratories v, Gardner, 387 U.S. 136 (1967). There,
the 11.5. Supreme Court held that agency action 15 final if: (17 it is a definitive statement of the
agency’s policy; (2) it has a direet and immediate effect on the day-to-day business of the
complaining party; (3) it has the status of law; and (4) it creates the expectation of immediate
compliance with the terms of the action, Seeid, at 151-33. If an agency action, such as a reply
to a request for policy guidance, does not meet the above criteria, then it does not constitule final
agency action and, therefore, 1s neither binding nor reviewable by a court of law. See Alr
California v. United States Dep’t of Transportation, 654 F.2d 616, 622 (Sth Cir. 1980); Sabella v.
United States, 863 F. Supp. 1, 3-6 (D.D.C. 1994) (finding that an opinion letter was parl of the
“mass of interpretive correspondence,” rather than final agency action). Moreover,
“[a]dministrative orders are not final and reviewable "unless and until they impose an obligation,
deny a right, or fix some legal relationship as a consummation of the administrative process.™
Air California, 654 F.2d at 621 (quoting Chicagoe & Southern Air Lines, Inc. v. Walerman
Steamship Corp., 333 U.S. 103, 112-113 (1948)),

The POD staff letter does not meet the requirements set forth in Abbott and its progeny.
First, it is not a definitive statement of agency policy as no evidence suggests that ED previously
has taken the position outlined in the letter. Additionally, PIDD’s director, rather than the
Secretary or some other high-level official, authored the letter. Because Congress has delegated
the authority to set policy only to the head of the agency, this novel opinion issued by an agency
subordinate cannot qualify as a definitive, binding statement of EIY's position on the matter. 3ze
Sabella 863 F. Supp. at 5; American Land Title Association v. Clarke, 743 F. Supp. 491 (W.D.
Tex. 1989) (stating that letters “do not represent a definitive stalement of the [agency’s] position
as they were wrillen by subordinate officials m response 1o hypothetical questions. . . 7).
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Furthermore, the PDD staff letter does not constitute final agency action because, under
the standards set in Abbott, it does not have the force and effect of law. See Abbott, 387 1.5, at
151-153. It does not “impose an obligation, deny a right, or fix some legal relationship as a
consummation of the administrative process”™ but merely provides the opinion of an ED
employee. Air California, 654 F.2d at 621. Because the letter does not set forth a definitive
statement of the agency’s position or have the force and effect of law, it does not meet the
requirements of Abbott and, therefore, does not amount to final agency action.

Although the 1.8, Court of Appeals for the District of Columbia Circuit has found that 2
Jetter written by an agency subordinate may constitute legally binding final agency action under
certain circumstances, that case is distinguishable on its facts, In Student Loan Markeling
Association v. Riley, 104 F.3d 397 (D.C. Cir. 1997), the court held that a letter drafted by EI}'s
Acting General Counsel was reviewable by the court as final agency action, even though an
agency subordinate authored it. The court found that the Acting General Counsel’s interpretation
of law was final and, therefore, reviewable becanse: (1) it was approved by the head of the
agency, (2) it was the product of informed agency deliberation, and (3} it was stated
unequivocally. Id, at 403.

While Rilev demonstrates that a letter from an agency subordinate pccasionally may
constitute final agency action, which presumably has the binding authority of law, the PDD stafl
letter does not fall within Rilev's requirements. Even if the statements made in the letter had
heen |.mun;:-4:puivq:u:al,m the letter still cannot meet the other two critena,

First, no evidence suggests that the PDD stafl letter represents the views of the Secretary,
The letter is written in the first-person singular form, implying that it is merely the PDD
Director’s opinion, rather than that of the agency as a whele. Furthermore, the letter does nol
state that the Secretary certifies its contents. Accordingly, the letter provides no basis for
implying that the head of the agency approved its content.

Second, nothing indicates that the letter is the culmination of agency deliberations. Mo
evidence suggests that the PDD Director's opinion is anything more than the isolated judgment
of its author, Once again, the use of the “I" pronoun implies that the letter does not represent the
culmination of informed agency deliberation. Therefore, Riley 1s not applicable, and the FDD
staff letter does not amount to enforceable final agency action.

b The PDD staff letter is not binding on UOP

An agency’s reply to an individual request for policy guidance, like the PDDD staff letter,
typically is not binding on the requestor. See Sabella v, United States, 863 F. Supp. 1 (D.D.C.
1994). In Sabella, the plaintiffs had requested a “definitive statement” from the National
Oceanic and Atmospheric Administration (“NOAA”) regarding certain fishing practices, 1d.

s In fact, the phrase “site under control of the instimtion™ utilized in the PRI stafl letter was both equivocal

and pmbiguoos.

i
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MNOAA’s General Counsel replied to this inquiry, and plaintiffs subsequently disagreed with her
statutory interpretation. As a result, plaintiffs sought declaratory and injunctive relief against the
agency. Id, at 2. The courl held that:

[a] pragmatic interpretation of the NOAA General Counsel’s letter
leads the Court to held that “final agency action” has not yet
occurred in this matter. The letter does not reflect a definitive
agency position. . . . The majority of the one-page letter simply
quotes the statute. There iz no legal analysis except for the
General Counsel's opinion., .. .\"

Id, at 5. The court further stated that, “[t]hough the General Counsel can probably provide a
highly educated guess as to the decisions an agency will make, she is not a decision-maker at the
highest level and therefore, her opinion does not create any law or bind the Administrator [of the
agency].” Id. Thus, the court found that the letter was merely part of the “mass of interpretive
correspondence” and did not rise to the level of a definitive statement of the agency’s position on
the issue. Seg id, at 6.

Similarly, in L'Enfant Plaza North, Tne. v. District of Columbia Redevelopment Land
Agency, 437 F.2d 698 (D.C. Cir. 1970), the court held that an agency letler was not binding. In
that case, the plaintiff sought declaratory and injunctive relief regarding an opinion letter from
the D.C. Redevelopment Land Agency (“RLA") construing a usage restriction found in an Urban
Renewal Plan, Id, at 699. The lower court treated RLA's letter, which cautioned that its
contents “merely represent[ed] the Agency’s opinion alone,” as an agancy determination. Id, at
701-02. The D.C. Court of Appeals, however, disagreed with the district court and found instead
that:

[the letter] was not an agency decision arrived at pursuant to a
statutory or otherwise cstablished procedure for hearing and
decision. There was no record compiled in adversary proceedings,
designed to formulate issues and to resolve factual disputes, upon
which the agency rendered a decision. Instead, after informal
discussions and correspondence, the agency merely expressed its
opinion as to the correct reading of language in the Plan,
disclaiming in the same breath that its action constituted & binding
decision.

Td, at 702. This holding sets forth the procedural requirements that distinguish an informal
agency opinion from a binding agency determination.

The PDD staff letter's treatment of the group study location issue is analogous to the
letter issued by the NOAA's General Counsel in Sabella. Both cases involve letters drafted by a
subordinate of an administrative agency expressing that individual official’s opinion. Under
Sabella, the PDD staff letter cannot bind either party or represent final agency action. Because
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that opinion was merely part of the overall correspondence, it is neither reviewable agency action
nor a definitive binding statement of the agency’s position. [d, at 6.

Moreover, the PDID’s response to UOP s inquiry is not the culmination of a formal
agency decision-making process, i.e., adjudication or rulemaking. See L'Enfant Plaza Morth,
437 F.2d at 702. The PDD merely expressed its opinion after discussion on the matter between
the two parties. The most significant difference between L' Enfant Plaza North and UOPs
situation is that the agency in the former case explicitly stated that it was merely providing an
opinion. While ED made no such disclaimer here, that difference in no way changes the nature
of the correspondence. The PDD staff letter to UDE still was only an opinion and, therefore,
cannot constitute the sole legal basis for the OIG's draft audit finding.

OIG cannot lawfully rely upon an agency subordinate’s opinion that 1s inaccurate, non-
binding, and unenforceable as the primary basis for a finding that 15 inconsistent with the
governing regulations. Moreover, the “site under the control” aspect of the PDD staff letter
conflicts with the governing regulations and established ED guidance.”’ See Section ILB.2 of
these Comments. For these reasons, the prevailing regulations and other official statements of
agency policy take precedence over the PDD staff letter.

c. Even if the policy constitutes the agency’s official position, it still
i5 not binding authonty.

Even assuming arguendo that this new requirement regarding instructional activity is the
official position of the agency, it still is not binding on UOP, or any other institution. The
Diepartment certainly has the authority to adopt and to apply inlernal guidelines and procedures,
but, because they are not subject to notice and comment procedures under the Administrative
Procedure Act, they do not have binding effect. See. e, Inre Denver Paralegal Institute, Dk
Nos, 92-26-SP, 92-27-SA, U.S. Dep’t of Educ., (Mar. 14, 1994) at 4-5, final decision (Feb. 24,
1995) (holding that a Dear Colleague Letter may nol serve as a basis for substantive rules upon
which the Department can rely); [n re Bavtown Technical School, Inc., Dkt No. 91 -40-SP, 1.5,
Diep't of Educ. (Jan, 13, 1993) at 26, affiomed by the Secretary {Apr. 12, 1994), motion for
reconsideration denied (Mov. 14, 1994) (establishing thal “a statement of policy may assist the
tribunal in interpreting the law, policies and procedures, [but that] it, without more, cannot carry
the weight of law™); In 1e METI Business Training of Puerto Rico, Dkt, No. 93-147-84, UL5.
Diep’t of Educ. (Apr. 14, 1994) at 5-6, certified by the Seeretary (Jun. 9, 1995) (finding that a
comment by the Secretary in the Preamble to a Federal Register notice has no binding effect).

21

Incidentally, recently proposed regulations regarding the return of Title TV funds are at ¢dds with the pelicy
position taken in draft Finding One. 64 Fed. Reg. 43024 (Aug. fi, 1999), The proposed regulations allow an
institution 1o use a smdent’s “Tast date of attendance at an academically related activity. . - in lieu of the withdraws|
date] ] for purposes of determining the refund obligation for that smdent. See id, ot 43029, "An example of
“arademically-related activity” given in the propossd regulation is attendance at "a study group that is assigned by
fhe institution.” Id, at 43040, The relevant provision makes o mention of a site “leased or owned” by the
institution,
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Ag such, if a court later determines that OIG"s application of the “policy” that served as the basis
of draft Finding One is incorrect or unfair, it still has the authority to reject its position.

The Department’s administrative tribunal has firmly established that pronouncements of
this sort are not binding, and even the Department itself has advanced a similar argument. See
id.: In re Southeastern University, Dkt. Nos, 92-142-5P, 93-40-5T, U.5. Dep't of Educ. (Sept.
20, 1996) at 5-6, dismissed with prejudice by the Secretary (Ot 9, 1997 )- In Southeastemn
University, SFAP argued that an IRB memorandum served only as mtemal policy guidance that
provided direction to the Department’s regional offices and that it was an even lower level of
communication than a Dear Colleague Letter or & Preamble to regulations. Southeastern
University at 6. The tribunal agreed with SFAP and likened this situation to Federal court cases
holding that the provisions of an Internal Revenue Service agency procedures manual are
“directory rather than mandatory. . . and clearly do not have the force and effect of law.™ Ld.
{citations omitted).

Similarly, OIG cannot rely almost exclusively upon an informally adopted policy to
support its contention that off-campus time spent in SCGS dees not qualify as “instruchional
activity” for purposes of the 12-hour rule. Considering that the scant regulatory and sub-
regulatory authority already published on this issue conflicts with the policy stated in draft
Finding One, a court may evaluate OIG's and UOP’s differing interpretations, rather than just
accept that offered by OIG, and choose the most reasonable one. Seg Linoz v, Heckler, 300 F.2d
271, 877-7% (9th Cir. 1986) (finding an agency manual provision invalid because it was
inconsistent with the governing regulation and was not adopted in accordance with the APA's
notice and comment procedures); Duggan v. Bowen, 691 F. Supp. 1487, 1515 & n. 44 (D.D.C.
1988) (noting that a policy adopted in a letter from an agency official to regulated parties was
invalid under the APA because it had the effect of creating new law).

4. The Department Failed To Give UOP Proper Notice Of The Policy
Interpretation Upon Which Draft Finding One Was Premised.

As previously discussed, OIG impermissibly broadened the parameters of the 12-hour
rule with draft Finding One by announcing, for the first time, that study groups must mect at sites
“Jeased or owned” by the institution, Even assuming arguendo that the PDD staff letier
constitutes the agency’s official position on the issue, it still is neither binding nor enforceable
because the agency Tailed to give UOP proper notice of the new requirement,

The relevant portion of the PDD staff letter is, at best, ambiguous. Although the letter
stated that SCGS should take p]acc at “**a site under the control of the institution,” it failed to
elaborate on the meaning of this pivotal element of the staff opinion. See Draft Report at 3.
Considering that even OIG had to consult the PDD for an interpretation of this phrase, and that
POD continucs even now to deliberate on the question,” OIG certainly cannot contend that UCP
chould have known, since the time that it received the PDD staff letter, that “a site under contral

54
12

The Department wld the University that the Office of Student Financial Assistance will be submifting
written commentary to OIG on the matier.
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of the institution” meant one “leased or owned” by UOP. Seg Draft Report at 5. Moreover, if
the PDD had intended the phrase to encompass locations “leased or owned” by UOP, then it
could have stated that intention in more precise terms.

[n addition, UOP’s confusion is heightened by the fact that this interpretation is at odds
with the substance of discussions that occurred during meetings between UOP and ED officials.
Unlike the portion of the PDD staff letter agreeing that SCGS constitutes instructional activity
under the regulations, the stalements concerning the “site” issue were not the product of any
inquiry from, or discussions with, UOP. As pointed out in the April 1998 correspondence from
Apollo to OIG, the University informed ED al those meetings that SCGS activity may occur off-
site. Yt during those discussions, ED never indicated that such off-campus sessions were
controversial. To UOP's mowledge, neither the PDD, nor any other relevant program office,
has made a final determination on this 15s5ue.

O1G's application of this new requirement to UOP unguestionably raises due process
concemns. “Those regulated by an administrative agency are entitled to *know the rules by which
the game will be played.'™ Alaska Professional Hunters Ass'n, Inc. v. FAA, 177 F.3d 1030,
1035 (D.C. Cir. 1999) (quoting Holmes, Holdsworth's English Law, 23 Law Quarterly Rev, 414
(190%)). Here, UOP could not have known, be fore recelving the PDID staff letter, that study
groups must mest at a “'site under the control of the institution.” More importantly, it had no
reason Lo assume that the Policy Development Division defined this phrase to mean a site
“owned or leased” by the institution.

The interpretation of the 12-hour rule adopted by O1G is “so far from a reasonable
person’s understanding of the regulations that [it] could not have fairly informed [UOQP] of the
agency’s perspective.” General Electric Co, v, EPA, 53 F.3d 1324, 1330 (D.C. Cir. 1995).
Imposition of 2 multi-millien dollar liability under this dubious, unofficial policy interpretation
violates traditional notions of due process and fair play because UOP did not have “fair wamning
of the conduct it prohibils or requires.” 1d, at 1328 {quoting Gates & Fox Co. v, QSHRC, 750
F.2d 154, 156 (D.C. Cir. 1986)).

[n addition to the fact that the Department failed to give UOP notice of this "policy,”
UOP also points out that, to its knowledge, neither O1G nor the Department previously has
applied this rule to any other institution, and it has offered no explanation for its selective
enforcement. Such action is arbitrary and capricious because “an agency must provide an
adequate explanation before it treats similarly situated parties differently.” Chadmoore
Communications. Inc. v, FCC, 113 F.3d 235, 242 (D.C. Cir. 1997) (citing Pefrolenm
Communications, Inc, v, FCC, 22 F.3d 1164, 1172 (D.C. Cir, 1994) (citations therein omitted));
see also Hooper v. NTSE, 841 F.2d 1150, 1151 (D.C. Cir. 1988) {holding that administrative
rules must be applied uniformly).
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C. 0OIG LACKS THE AUTHORITY TO PROCEED WITH DRAFT FINDING
ONE.

i The General Education Provisions Act Prohibits The Department From
Mnterfering With UOP s Curricutum.

In the 1960s, Congress enacted 20 U.5.C. § 1232a to prevent the Federal Government
from acting as a national school board. See Wheeler v, Barrera, 417 U.5. 402, 94 5.Ct. 2274,
2283 (1974), judgment modified, 95 $.Ct. 2625 (1975) (finding that Section 1232a limits not
only agencies but also courts from playing an “overly active role” in local elementary and
secondary education matters). Section 1232a states, in applicable part, as follows:

[n]o provision of any applicable program shall be construed to
authorize any department, agency, officer, or employee of the
United States 1o exercise any direction, supervision, or control gver
the currigulum, program of instruction, administration, ot
personnel of any educational institution, schoel, or sechool system. .

[d. (cmphasis added). While most cases involving Section 1232a have arisen in connection with
elementary and secondary education issues, courts have applied it in the higher education contexl
as well. See Spark v. Catholic Univ,, 510 F.2d 1277 (D.C. Cir. 1983)™; sce also In re Modem
Hairstvling Institute, Inc., Dkt No. 94-189-8A (Sept. 19, 1995), cert, by the Sec'y (Jan. 26,
1996). Secction 1232a, therefore, prohibils the Department from interfering with an institution’s
management and curriculum decisions, areas which accrediting agencies traditionzally have
monitored. See Modem Hairstvling Institute (finding that SFAP and O1G's interference with the
accrediting agency’s decision in an area in which it had sole responsibility violated 20 USsScC. §
1232a).

Even assuming arevendo that the policy upon which OIG premised drafl Finding One 15
an official statement of the agency’s position, the policy still would not be lawful because it
improperly interferes with UOP’s right to control its own programs and curriculum, Although
O1G may contend that Section 12322 does not apply here because the Secretary has express
statutory authority under 20 U.S.C. § 1088(d) to define the term “academic year,” that argument
is misplaced.

First, the “policy” requiring SCGS to take place at sites “leased or owned by the
institution” exceeds the scope of the Department’s power to define the academic year. By

In Spark, a teacher at Catholic University argued that the institation's receipt of federal funds converted it
from a private instittion to 2n agency of the Federal Government and, therefore, that his employment case against it
should be heard in federal court. Spark, 510 F.2d at 1281, Because the statutes under which the institution received
federal funds (the Higher Education Act of 1965, as amended, and others) specifically prohibited the Federal
Government from contrelling the institation's activities, the court rejected this argument and refused to grant federal
jurisdiction in the case, Id, at 1282 (citing 20 S & 1232a).

13
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imposing this overly burdensome, highly restrictive requirement on UOP's delivery of its
educational programs, the Department is improperly “exercis[ing]. . . direction, supervision,. . .
[and] control over the curriculum, program of instruction, [and] administration” of UOP, in
violation of Section 1232a. The fact that the Department has imposed an excessive, intrusive
requirement outside the scope of its authority is underscored by the ahsence of any published
regulatory provision or policy statement in this area.

Moreover, when two statulory provisions are *“‘capable of coexistence,™ a court must
consider each of them effective, absent a clear expression of congressional intent to the contrary.
Vimar Seguros ¥ Reaseguros, S.A. v, MV Sky Reefer, 513 LIS, 528, 533 (1995) (citing Morton
v. Mancari, 417 U.5. 535, 551 (1974) (other citations omitted)); see also Detweiler v, Pena, 38
F.3d 591, 594 (D.C. Cir. 1994) (citing Morton). As such, notwithstanding the Department’s
statutory authority to define the term “academic year,” section 1233a still precludes ED from
adopting a definition of academic year that unduly intrudes upon UQCP's right to make
curriculum decizions. Draft Finding One unlawfully encroaches upon UOFs authority to
cstablish its own curriculum and academic practices in a manner that extends fir bevond the
realm of the statutory academic year definition™ and thereby defies the prohibition against
interferenee with curmeulum.

If allowed to stand, draft Finding One would violate Section [232a. 0IG"s mandate that
UOP provide SCGS at a site “leased or owned™ by the institution interferes with UOP's
curriculum and programs of instruction and, moreaver, has no support in the regulations or other
statements of Department policy.

2 If Made Final, The Proposed Finding Would Violate The GEPA
Provisions Requiring ED To Uniformly Apply Its Rules And Regulations.

As detailed in Section IL A5 above, the 12-hour rule is not uniformly applied. Drafl
Finding One proposes to retroactively impose upon UOP pnly 2 new and different site criteria
{hat has never been formatted, determined, published, or disseminated by ED, even though such
a standard, if properly promulgated and enforced, would apply to a broad array of higher
education institutions. At the same time, it would appear that neither OIG nor the Deparlment
currently applies any 12-hour rule standard to the broad array of covered programs.

The unexplained and unjustified differential treatment of UOP violates the General
Education Provisions Act (“GEPA™). See 20 U.8.C. § 1221 gl seq. GEPA provides, in relevant
part, that “[a]ll regulations shall be uniformly applied and enforced throughout the 30 States.”
20U.5.C. § 1232(c).> The OIG and the Department do not appear to have applied the 12-hour

-

See Section 1LB 2 of these Comments.
* GEPA defines a regulation 2s “any generally applicable rule, regulation, guideline, interpretation, or other
requirement that — (1) is prescribed by the Secretary or the Department; and (2) has legally binding effect in
connection with, or affecting, the provision of financial assistance under any applicable program.” 20 UL5.C. &
1232{a). As detailed in section [LE.3, UOF's position 15 that the PDD staff letter which sets forth the pusported
“eontrol” requirement and provides the sole basis for Draft Finding One does not have any legally binding effest.
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rule standard to numerous covered institutions and programs, yet the finding inexplicably sccks
to apply the 12-hour rule to UOFs similar SCGS model. If upheld, draft Finding One’s arbitrary
and capricious application of the 12-hour rule to UQP would violate 20 U.5.C. § 1232(c), be
contrary to law, and subject to reversal under 510.5.C. & 706, Inre Blair Junior College, Dkt
No. 93-23-SP, U.5. Dep’t of Educ (Nov. 11, 1993) at 26 (citation DmitE-Ed].EE Accordingly, draft
Finding One should be withdrawn.

3. OIG's [ssuance of Drajt Finding One Also Exceeds Its Autharity
Under the Inspector General Act of 1978,

By announcing a new pelicy that study groups must meet at sites “leased or owned” by
UOP and by seeking to enforce it in draft Finding One, OIG has usurped the Secretary’s
policymaking authority, in vielation of the Inspector General Act of 1978 (“1G Act”™). The 1G
Act specifically states that an agency may not delegate “program operating responsibilities™ to an
O1G. See 5 US.C. App. 3 § 9(2)(2). 1f OIG continues to pursue draft Finding One, it will, in
cffect, have attempted to “seize” the stalulory and regulatory obligation to regulate the academic
year — one that is strictly a program operating responsibility— away [rom the Department.

With the IG Act, Congress established an OIG in virtually every federal agency, with the
intention that such offices would:

(1) conduct and supervise audits and investigations. . .;

(2) [ lprovide leadership and coordination and recommend policies for activities
designed (A) to promote efficiency, and effectiveness in the administration of, and (B) to
prevent and detect fraud and abuse in, such programs and operations; and (3) []provide
a means for keeping the head of the [agency] and the Congress fully and currently
informed about problems and deficiencies relating to the administration of such programs
and operations and the necessity for and progress of corrective action. . ..

[d, § 5. The IG Act also sets forth the duties and responsibilities given to the Inspectars (General.
1d. § 4. While each 1G has the authority “to provide palicy direction™ and "to recom rmend
policies,” the statute prohibits an agency from transferring “program operating responsibilities™

to an OIG. Id. §§ 4(a), 9(a)(2).

However, even if that letter did have some legally binding effect, the failure of the Department and the Ol 1o
uniformly apply the “control” standard set forth in that letter would violate 20 US.C. § 1232(c).

-] In Blair, the tribunal reversed a program review finding based in part on the Deparment’s failure o comply
with 20 U.S.C. § 1232(c). The institation demanstrated that it had elected 1o treat itself a3 2 non-term institution.
The Department sought to treat Blair as a lerm achool, The institution confended that the Department had permiticd
every institution other than Blair (and ather schools under the same ewnership) to define theis own academic lerms
and that the Deparment’s attcmpl 10 prevent the school from exercising this same discretion fo define ils own
academic terms violated, among other things, 20 U.S.C. § 1232(c). The tribunal agreed, adopting Blair's initial brief
a5 its opinion and thereby dismissing the program review finding in parl on the Deparment's nencomnpliance with

20 U.5.C. § 1232(c). Blair at ] and 26; see also I re Mettleton Junior College. Dkt. Wo. 93-29-5F, U.5. Dep't of
Educ. (June B, 19%4].
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At least one court has considered, and limited, the parameters of OIG authority. See
| ¥ pector General, 983 F.2d 631 (5th Cir. 1993); see also

Opinien of the Office of Legal Counsel, Inspector General Authority to Conduct Regulatory
Investigations, 1989 OLC LEXIS 70 (Mar. 9, 198%). In Burlington, the court held that an OIG
cannot . . . conduct, as part of a long-lerm, continuing plan, regulatory compliance
investigations or audits.” " Id, at 643. Because the plaintiffs in that case did not receive federal
funds pursuant to the statute granting regulatory jurisdiction, the court ruled that such
investigations or audits would constitute an improper delegation of ““program operating

responsibilities.”™ Id, at 642 (citing to 5 U.S.C. App. 3 § 9(a)(2)); see also 1985 OLC LEXIS
<HETE ;

Here, OIG proposes to unlawfully usurp the Secretary’s program operating
responsibilities, in violation of the IG Act. OI( premiscs draft Finding One almost selely upon
the POD staff letter, which merely constitutes the position of an agency subordinate, rather than
official Department policy. In fact, even the PDD has conceded that the agency’s pohey
regarding on-site and off-site instructional activity is still in flux. If OIG allows draft Finding
One to stand, it, in effect, will have engaged in unauthorized pelicy making in an area over
which the Department clearly has program operating responsibility,

Unlike the investigation at issue in Burlinglon, OIG's audit of UOP concermned the use of
federal funds. Even so, Burlington still offers instructive guidance on how a court likely would
view OIGs unauthorized policymaking in draft Finding One. 1f regulatory investigations are
outside the OIG's authority, as held in Burlington, then policymaking by the OIG certainly
would constitute an unlawful transfer of “‘program operating responsibilities.” Sge 5 U.S.C. App.

3§ =)L)

D. THE UNIVERSITY DISPUTES THE ESTIMATED ASSESSMENTS
PRESENTED IN DRAFT FINDING ONE.

Draft Finding One presents “estimates” referring to rou ghly $50.6 million in FFEL
disbursements that purportedly exceeded annual loan limits and 34 million in purported Pell
Girant overawards, The University's position is that even if there existed some basis in law or
regulation to support the underlying draft finding - and there is none — OIGs draft estimates are
unproven, arbitrary, incorrect, and grossly overstated. The University disputes the estimates for
reasons that include the following:

« Although the Dralt Audit Report presents some very general information regarding the
methodology utilized in arriving at the estimated assessments, no data or detailed information
has been supplied. The estimates arc arbitrary and capricious becanse they are
unsubstantiated and unsupported, By issuing its estimates withoul supplying even basic
supporting data or caleulations, OIG has failed Lo sustain the threshold burden of production.
Absent further substantiation, the estimates are arbitrary and capr cious.
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e [nthe absence of detailed supporting information to substantiate the estimated assessments,
the University cannot present a detailed response to the figures presented. The University
reserves the right to respond in more detail to the estimates upon receipt of detailed
information concerning the data, basis, and methodology utilized by OIG in arriving at its

estimates. MMMWMHW
in_advance of inclusion of any estimate of assessments in a Final O1G Audit Eeport.

« By its general statements describing the information that it analyzed in performing the
estimates, 01 identifies two separate groups of students that apparently served as the hasis
for the £50.4 million FFEL estimate. Draft Report at 18, Yet, by O1G's own description, the
second of those two groups of students falls outside the audit peried because it encompasses
dichursements “for loans with loan start dates in the peried October 1, 1997 through
September 30, 1998." The O1G audit period terminated on September 30, 1997. Hence, this
component of the analysis, which apparently gave rise to the bulk of the potential lizbilities
mentioned in the drafl finding, is improper and should not be included in the estimates.

» With respect lo application of the “ectimated actual loss formula™ (see Draft Report at &), the
University cannot respond to the precise data, calculation methodology, and actual loss
estimates relied upon by O1G in applying that formula because none of that information 15
included in the Draft Report. Again, the University reserves and preserves its right and
gpmxmtmmmmmwmwmm
Final Audit Report.

» Lastly, in response to the Draft Report’s reference to potential assessments in connection
with “periods not covered by our estimate™ (3ee Drafl Report at 5, the University objects 1o
any such extension of the audit period. On April 17, 1998, Apollo wrote a detailed letter to
QIG explaining why study groups are properly included within the academic year and
arguing strenuously that OIG should not procead with any draft finding on that subject.
Apollo did so with the understanding that the draft report was immediately forthcoming.
Instead, the Draft Report was not issued until July 28, 1999 — 15 months later —and it
presented, for the first time, a new “rwned or leased” parameter that had never previously
been articulated, That 15-month period encompasses the bulk of the “periods not covered by
our estimate” now being referenced for inclusion in a potential assessment. The University
should not be saddled with additional potential assessments based upon OIGs extended
delay in issuance of a draft reporl,

For all of these reasons, the University denies the underlying basis and accuracy of the esimated
assessments set forth in the Draft Audit Report.

[II. RESPONSE TO DRAFT FINDING TWO: CDE COURSES ARE NOT
CORRESPONDENCE COURSES.

QIG draft Finding Two proposes to disallow Title IV funding for students that enrolled in-
the University’s Center For Distance Education ("CD E'} programs because those programs
purportedly consisted of “eomespondence cou rses” as defined at 234 C.F.R. § 600.2, For reasons
that are apparent from the draft finding itself, and for other reasons pertaining to the CDE
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delivery mode and program substance, draft Finding Two is incorrect and should be omitted
from any Final Report.

A, CDE IS OFFERED VIA INDEPENDENT (DIRECTED) STUDY, NOT
CORRESPONDENCE.

At the outset, the University objects to draft Finding Two because the OIG's reasonimg m
support of its conclusion is unexplained and contradictory. The draft finding acknowledges that
the unique CDE “directed study” delivery system has been characterized by the University's
regional accreditor as “very similar to correspoendence courses or independent study courses at
other universities.” Draft Report at 11. UOP's accreditor’s conclusion leaves open the question
of which category — comrespondence or independent study — is correctly attributable to CDE.
Yet, nowhere does the drafl finding explain its assumption that the CDE directed study model
should be classified as correspondence instead of independent study.

The regulations distinguish independent study from correspondence. The general
definition of 2n “cducational program” at 34 C.E.R, § 600.2 indicates that a course of
independent study may be considered Title [V-eligible, That definition states that “the Secretary
does not consider that an institution provides an educational program if the institution does not
provide instruction itself (including a course of independent study), but merely gives credit for
one of the following: instruction provided by other institutions or schools; examinations provided
by agencies or organizations; or other accomplishments such as ‘life experience.” 34 CFR.§
600.2. In commentary accompanying the 1988 promulgation of this rule, the Department
explained that “the Secretary has modified the propased regulations by adding the phrase
“including a course of independent study” to clarify that the term ‘instruction’ as used in the
definition of an ‘educational program,’ includes programs of independent study.” 53 Fed. Reg.
11218 (April 5, 1988). Although the rules fail to explain what constitutes independent study or
how this category is distinguished from correspondence or telecommunications, the regulation
and accompanying clarification clearly indicate that the definition of educational program, which
has remained intact since 1988, includes independent study and that such programs are eligible
for Title IV funding.

The CDE directed study modality is independent study, not cc:nmspnnﬂum:e study. As
explained in the April 1998 correspondence from the Apollo President to OIG:

[t]he University’s CDE programs are virtually identical in structure, course content, and
academic rigor to our resident programs, All CDE courses have begin and end dates. All
courses are part of degree-granting programs. One class is taken at a time and courses
are taken sequentially. CDE utilizes the same faculty and the same admissions standards,
curricula, grading systems, and graduation requirements as the resident programs. CDE
students are required to manifest weekly student-instructor contact 1o maintain good
standing, and quality control processes are conducted to verify compliance with
University policies. These are indicia of an independent {directed) study version of our
resident programs.
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The described features demonstrate that CDE courses are not correspondence courses, and the

Department’s regulations confirm that view. The Department defines the term “correspondence
course” as follows:

a ‘home-siudy’ courss provided by an institution under which the institution
provides instructional material, including examinations on the materials, o
siudents who are not physically attending classes at the institution. When
students complete a portion of the instructional materials, the students take the

inations that relate to that portion of the materials, and retumn the
examinations to the institution for grading.

34 CFR. § 600.2 (emphasis added).

As the underlined components of the definition make clear, the Department ViEWs
correspondence to mean home study programs, i.e., courses that are administered without any
direct faculty supervision, where student accountability is achieved by having the student take
(ests at home and send them back to the school for grading, The Department’s definition of
correspondence does not apply to CDE. As was stated by the University in its April 1998
correspondence to OIG, CDE utilizes the same faculty and the same admissions standards,
curricula, grading systems, and graduation requirements as the University’s resident programs,
and ensures via mandatory weekly student-instructor conlacts so that students ars subject to
meaningful and direct ongoing faculty instruction. Indeed, O1G's own characterization of the
program, which notes that “the students completed weekly assignments and either mailed, faxed
or e-mailed the work to the instructor for grading,” (sec Draft Report at 10, emphasis added)
confirms that CDE students work under the direct supervision of instructors and that CDE
courses are not “home-study™ or “correspondence.” Instead, as the University has previously
stated, CDE offers independent/directed-study versions of the on-ground, resident programs.
01G has not, and cannot, point to any regulation thal restricts the availability of Title 1V funding
for students enrolled in independent study programs.

Recanse the Department has not defined “independent study™ by regulation, the definition
adopted by another federal agency, the Department of Veterans Affairs (“VA™), is instructive.
The VA defines “independent study™ in regulations governing the availability of benefits for
veterans. Those rules state that:

(b)(1) [the] VA considers a course to be offered entirely by independent study when —

(i) It consists of a prescribed program of study with provision for interaction between the
student and the regularly employed faculty of the institution of higher learning. The
interaction may be personally or through use of communications technology, including
mail, telephone, videacon ferencing, computer technology (1o include electronic mail) or
other means; :

(ii) It is offered without any regularly scheduled, conventional classroom or laboratory
5ES5i0ns ...
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38 CF.R. §21.4267(b)(1). The VA regulations approve independent study only where:

(1) The course is offered by a college or university.

(2) The course leads to or is fully creditable towards a standard college degree.

(3)  The course consists of a prescribed program of study with provision for
:nteraction between the student and regularly employed faculty of the university
or college by mail, telephone, personally, or class atlendance.

i+ The university or college evaluates the course in semester or quarter hours or the
equivalent and prescribes a period of completion.

38 CF.R. § 21.128. The VA regulations elzewhere specifly that the VA does not consider a
“course approved as a correspondence course” to be independent study, but do not define 2
correspondence course. 38 CFR. § 31 4267(c)(3). However, the regulations define a “home
study™ course, the very term that is explicitly incorporated by reference into the ED definition of
comespondence. The VA defines a home study course as:

a course conducted by mail, consisting of a series of written lesson assignments furnished
by a school to the student for study and preparation of written answers, solutions to
problems, and work projects which are corrected and graded by the school and returmed
to the trainee. '

38 C.F.R. § 21.129(a). The regulations place limitations on the inclusion of home study courses
in a rehabilitation plan funded by the VA, 38 CFR. §21.12%(b).

Hence, the WA definition of independent study places special emphasis upon collegiate-
leve] instruction, degree-granting authority, and interaction hetween the student and the
snetructor. The regulations make clear that the mere fact that the institution and the student
“correspond” by use of the mails or other means does not signify that the program is
correspondence instead of independent study. These rules contrast with the VA's home study
definition, which focuses upon unsupervised study. The definitions and distinetions promulgated
by the VA parallel the distinctions that the University has drawn between CDE and
correspondence courses, and they confirm the University's contention that CDE constitutes
independent study, not correspondence.

B. 0IG FAILED TO ADEQUATELY CON SIDER WHETHER CDE
COURSES ARE TELECOMMUNICATIONS COURSES.

The OIG’s reasoning is equally inconsistent and incomplete on the question of whether
CDE can properly be classified as ielecommunications rather than correspondence. Draft
Finding Two observes that, under CDE's directed study methodology, “the students completed
weekly assignments and either mailed, faxed, or e-mailed the work to the instructor for grading.™
Diraft Report at 10, Without explanation, the finding then proceeds to state that “[iln our
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opinion, the CDE courses do not meet the requirement that telecommunications courses be
‘principally offered’ through computer transmission.” Draft Report at 11.

OIG states that, when it considered whether CDE courses are “telecommunications™ or
correspondence, it reviewed the ED telecommunications definition referring to courses “offered
in an award year principally through the use of television, audio, or computer transmission...” 34
C.F.R. §600.2. However, the Draft Report presents no data, information, or analysis to explain
how or why OIG reached its stated conclusion that CDE courses were not “*principally offered’
through computer transmission... .” Draft Report at 11.

Moreover, because OIG refers in its conclusion only to “computer transmission’ (and not
to audio), it appears that O1G failed to consider the full scope of the definition of
telecommunications, which refers 1o courses “offered ... principally through the use of television,
audio, or computer transmission... . 34 C.F.R. § 600.2 (emphasis added). This omission 18
significant because, as the drafl finding puts it, “the students completed weekly assignments and
either mailed, faxed, or e-mailed the work to the instructor for orading.” Draft Report at 10. By
referring only to “computer transmission” in its cenclusion, O1G affirms that it examined only
the utilization of e-mail, without considering whether the frequent use of facsimile transmittals,
in combination with the e-mails, sufficed to qualify CDE as coursework “offered ... principally
through the use of television, audio, or computer transmission... . Id. (emphasis added).

Facsimile transmissions qualify as telecommunications transmittals. The above-guoted
regulatory definition of telecommunications includes audio transmizsions, and the word,
“audio,” when used as an adjective, means:

Audio, adj. 1. Electronics. Designating an electronic apparatus using audio
frequencies.

The Random House Dictionary of the English Language, © 1979 at 97.

Facsimiles are sent via telephone lines. A telephone is “an electronic apparatus using
audio frequencies.” Therefore, the term “audio transmission,” as utilized in the definition of
relecommunications, encompasses facsimiles, Even while acknowledging that CDE routinely
relied upon facsimile transmissions, the Draft Report considered only compuler transmissions in
formulating the “opinion” that serves as the sole predicate for draft Finding Two. OIG applied
an inaccurate regulatory standard and failed to conduct a complete or accurate examination of
whether CDE constituted a telecommunications program. The draft finding is arbitrary and

capricious, and should notl be incorporated into any Final Report.

For all of these reasons, the University respectfully disagrees with draft Finding Two.
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V. RESPONSE TO OTHER MATTERS CITED IN THE DRAFT AUDIT REFORT.

The section of the Draft Audit Report titled, “Other Matters,” at page 13 focuses
exclusively upon topics already addressed by the ED Institutional Participation and Oversight
Service (“IPOS™). OIG acknowledges in its Draft Report that IPOS is handling each of these
wother matters”. Accordingly, the Draft Reporl presents no proposed recommendations.

In view of the fact that these other matters are under the jurisdiction of the ED program
office rather than O1G, and OIG recommends ne action on these items, detailed comments ars
ot warranted. Accordingly, the University will refrain from presenting any detailed substantive
responses, and instead will limit its comments to providing updated information with respect 10
he status of TPOS® disposition of these issues. UOP reserves the right to comment further or to
atherwise respond to any of these “other matters” at a later date.

The principal “other matter” cited in this section of the Draft Report pertains to the
program review conducted by [POS with respect to the University’s administration of the Title
IV programs during the 1994-95, 1995-96, and 1996-97 award years. As stated in the Draft
Report at page 14, Apollo Growp, Inc. cooperated fully with the program review and provided
detailed information in ageordance with the program review instructions set forth in the initial
program review report issucd April 22, 1998, The response included voluminous and
comprehensive data pertaining to program review findings referring to the late payment of
refunds. The Draft Report states that IPOS “is in the process of finalizing the program review.”

On July 28, 1999, simultaneous with issnance of the OIG Drafl Report, IPOS issued its
Final Program Review Determination Letter (the “FPRD™) finalizing the program review. The
FPRD states that “UCP has completed a satisfactory response to all findings in the 4/22/98
program review report.” The EPRD’s closure of all the April 1998 findings encompassed each
of the program review items referenced in the Draft OIG Audit Report, thereby reflecting that the
Apollo Group, Ine. had demonstrated its administrative capability with respeet to the Title IV
programs. The FPRD required UOP to repay to ED $280,732 in interest and special allowance
payments. That amount has since been paid in full. The program review is now closed.

V. CONCLUSLON.
The foregoing Comments demonstrate the following:

s Draft Finding One has no basis in law, regulation, or fact and should not be included in any
Final Audit Report.

e Draft Finding Two is incorrect and internally inconsistent and should not be mcluded in any
Final Audit Report.

«  The “Other Matters” cited in the remainder of the Draft Audit Report have been addressed by
the appropriate ED program office. 0IG has recommended no action in regard to those
matters.
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For all of these reasons, the draft findings set forth in the O1G"s Draft Audit Report dated
July 28, 1999 should be rescinded and closed. Mo Final Audit Report should issue, and the
Office of Inspector General, U.S, Department of Education, should instead affirm in writing that
the audit identified as Audit Control Number AQ9T0022 15 now closed.

Respectfully submitted,
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