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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n Nunber 99-1132, Illinois v. Charles MArthur.

M. Bertocchi.

ORAL ARGUMENT OF JCEL D. BERTOCCH
ON BEHALF OF THE PETI TI ONER

GENERAL BERTOCCHI: Thank you. Good norning,
M. Chief Justice, and may it please the Court:

In this case, a police officer who had probabl e
cause to believe that readily destructible evidence was
concealed in Charles MArthur's hone secured that hone
fromthe outside while his partner went to see the judge
to get a warrant. By doing so, the police officer,

O ficer Love, prevented what, as it turned out, would have
been the certain destruction of that evidence.

He al so avoi ded doi ng sonething that this Court
has often condemed in its Fourth Anmendment cases.

QUESTION: May | stop you there, please,
counsel? As it turns out, and you nentioned, at the end
of the day the respondent woul d have entered the honme and
destroyed the evidence if he'd had the chance, but the
police didn't know that at the tinme, did they?

GENERAL BERTOCCHI: | don't think they knewit,

certainly, Your Honor.
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QUESTION: And | think that we have to take the
case on the assunption that they didn't know.

GENERAL BERTOCCHI: Correct.

QUESTION:  Isn't that right?

GENERAL BERTOCCHI : | agr ee.

QUESTION: So | don't think we should | ook at
the fact that he said that later in resolving the case.

GENERAL BERTOCCHI :  Your Honor, by nentioning
that I didn't mean to suggest that the Court shoul d.

t hink that denonstrates sonething about the fact that
peopl e can intend to destroy evidence w thout telegraphing
it.

QUESTI ON:  Yes.

GENERAL BERTOCCHI: But | agree that the
officers certainly didn't knowit. M. MArthur didn't
say so.

QUESTION: Well, can we take the case on the
assunption that there's a substantial risk that in this
context he woul d have destroyed the evidence?

GENERAL BERTOCCHI : | agree, Your Honor. |
believe that the police believed that, that they were
concerned about the risk to evidence, but | can't say that
they could read his m nd.

QUESTION:  Well, but didn't the evidence that
t hey had before them establish at | east exigent

4
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ci rcunstances? Could they have gone in on an exigent
ci rcunst ances exception?

GENERAL BERTOCCHI: Well, Your Honor, | believe
in this case they could have, although I woul d enphasi ze
again that they never actually went in at all except
briefly with --

QUESTION: No, | realize that, but | nean, in
deci di ng the reasonabl eness of the -- of blocking the
i ndi vidual from going back in, it seens to me we ought to
consider that they could have gone in thensel ves under an
exi gent circunstances theory, if that is so.

GENERAL BERTOCCHI: | believe that is so, Your
Honor, and certainly it denpbnstrates that the intrusion
that we're asking for here is anply justified.

QUESTION:  But then you run up agai nst your
opponent's argunent that the police thenselves created the
exi gent circunstances, because they told -- they told the,
| ater, defendant that his wife had snitched on him and if
he didn't know that, then he wouldn't have any incentive.

GENERAL BERTOCCHI: | understand that argunent,
Your Honor, and | don't believe it applies in this case
for a couple of reasons. One is that | believe the
of fi cers had genuine concern sufficient to allow themto
i mpound, certainly, and perhaps to go in even before they

spoke with him
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Ms. MArthur told the officers that she had
just seen M. MArthur conceal the marijuana under the
couch. She told themthat when she cane out into the
house, and | believe that that told the officers not only
that there was marijuana inside, which provided themwth
probabl e cause to search, | think that al so denonstrated
to themthat M. MArthur, or at |east would give them
reasonabl e grounds to suspect that M. MArthur was
interested in preventing themfromgetting access to the
evi dence and had already at |east once translated that
idea into action.

QUESTION: Well, | want to know how fine you're
slicing it when you say reasonabl e cause to believe. Do
you nean probabl e cause?

GENERAL BERTOCCHI: No, | don't, Your Honor.

QUESTION:  Well, if you don't nean probable
cause, then | think your response to Justice G nsburg is,
there were no exigent circunstances sufficient to support
an entry but for the police's statenment to himthat they
knew about the drugs and they wanted to go in. Am|
right?

GENERAL BERTOCCHI: | -- Your Honor, | -- that
isn't what | intended to say, |I'msorry.

QUESTI ON:  Okay. Now, assune they did not --
assunme we renove from consideration the fact that they

6
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told himthat the wife had snitched on himand they would
like to search. Did they have probabl e cause to nake an
exi gent circunstances search?

GENERAL BERTOCCHI :  Your Honor, | don't
believe -- | do believe that they did. | don't -- | do
bel i eve --

QUESTION:  And the reasons are? The reasons
are?

GENERAL BERTOCCHI: The reasons are, Your Honor,
that they -- as | indicated, that they had -- they were
aware that M. MArthur, while they were present, and he
knew they were present, had al ready taken action to
conceal the evidence fromthem and | think it would be
reasonable for themto believe that he m ght take
addi tional action, or decide that that action wasn't
sufficient.

QUESTI ON: Ckay.

GENERAL BERTOCCHI: I n addition, Your Honor, |
woul d suggest to the Court that --

QUESTI ON: When you say he knew they were
present --

GENERAL BERTOCCHI:  Yes, Your Honor. He -- the
police had been outside for sonme tine while Ms. MArthur
was noving her items out, and they woul dn't have been very
good peacekeepers if they didn't let it be known, or she

7
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didn't let it be known that the police were outside while
she was novi ng her itens out.

So at the tine Ms. MArthur cane out and said
all this, the police knew that M. MArthur knew t hey had
been outside for sonme tinme, that they were in the conpany
of his wife, who was angry at himand m ght be notivated
to snitch on him and she also told themthat he had
al ready taken at |east sone action to conceal nmarijuana,
the marijuana that was inside, fromthem

QUESTION: Did she indicate how nuch marijuana,
because nmuch is nade by McArthur that this was -- this is
very snmall stakes.

GENERAL BERTOCCHI :  Your Honor, she did not say
anything -- there is no testinony in the record that she
said anything other than that it was marijuana, and that
is really one of our central points in response to that
argunent, is that the officers had no reason to know j ust
what the stakes would be for any nunber of reasons. One
of themwas that.

It is certainly unlikely that if they had asked
her Ms. MArthur could have said 2.3 grans. At nobst she
m ght have said, a little, but alittle can rise to the
level of a felony in Illinois, and even a little little is
a jailable crine.

QUESTION:  But in any case she didn't say

8



anyt hi ng one way or the other about quantity --

CENERAL BERTOCCHI :  Correct.

QUESTION: -- as far as the record tells us.

CENERAL BERTOCCHI :  Correct, Your Honor.

QUESTION: |Is that correct?

GENERAL BERTOCCHI: That is correct.

Your Honors, O ficer Love's conduct in this case
was restrai ned and, indeed, specifically calibrated to
intrude no nore than necessary while giving full effect to
the warrant requirenent, and we ask that this Court
approve that conduct because it will both protect both
evi dence and privacy.

There are two facts that we believe denonstrate
that O ficer Love's conduct fell clearly within the limts
of reasonabl e conduct under the Fourth Amendnment. One of
them of course, is that there was no entry necessary in
this case, and we believe that that substantially |esser
intrusion is very inportant. It interfered only with
M. MArthur's possessory interest in his hone, and while
those interests are certainly protected by the Fourth
Amendnent, the -- they are not -- they do not receive the
high | evel of protection that privacy interests do,
particularly where a home i s concer ned.

QUESTION: May | ask if, in your view, the
length of tinme that it takes to get the warrant is

9
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relevant at all?

GENERAL BERTOCCHI: | believe it is, Your Honor.

QUESTION: And in this case, what was it?

GENERAL BERTOCCHI :  Your Honor, | think on this
record the nost you could say would be 2 hours, but I
believe that the nore justified conclusion would be about
an hour and 15 minutes fromthe tine the inpoundnent was
i mposed to the tinme that the warrant was signed.

QUESTION: If it took, say, 8 or 10 hours, you
woul d say that's probably unreasonabl e?

GENERAL BERTOCCHI:  Your Honor, | would say that
was a much harder case, but it would depend on the
ci rcunstances that caused it to take that |ong.

QUESTI ON:  Yes.

GENERAL BERTOCCHI: | think this is an anount of
time that you could al nost say was per se reasonable. |
think, in fact, that it was surprisingly brief, in --
particularly in light of the fact that this is a smal
rural jurisdiction with a small police force and --

QUESTION:  But you would say the length of tine
woul d be a rel evant consideration?

GENERAL BERTOCCHI: Certainly, Your Honor.
know the Court has said on nmany occasions that an
i ntrusion on Fourth Amendnent rights can start off okay
and becone unreasonabl e by degree.

10
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QUESTION:  Wul d you also -- what is your
position on whether the quantity of drugs is relevant to
the inquiry? | mean, if it was a bonb about to expl ode
you take one view, and an ounce of marijuana you can get a
little different reaction intuitively, but do you think
legally it should nake any difference?

GENERAL BERTOCCHI :  Your Honor, | think under
Wel sh you can't say that it doesn't figure into the Fourth
Amendnent cal culus. W believe that there was anple
justification in this case in light of the quantity of
marijuana. This is a case which the State of Illinois
| egi sl ature has decided you can go to jail for. This is a
case that the county prosecutor, who is the origina
jurisdiction prosecutor in the county, has decided was
worth a search warrant --

QUESTION: If it were different -- if, for
exanple -- sonme counties around the country don't
prosecute on cases like this, or nmaybe the quantity woul d
have to be a little smaller. |If they had a policy of not
prosecuting m ni mal amounts of possession of marijuana,
then I take it, it would or would not be reasonable to go
in?

GENERAL BERTOCCHI:  Your Honor, | think if they
had a bl anket policy that was known to the police
officers, then | think they would -- you know, before they

11
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even got to that question they would doubt, or be sure
that they couldn't get the prosecutor to approve the
search warrant in the first place.

QUESTION:  Coul d they have arrested this
def endant without a warrant, w thout an arrest warrant --

GENERAL BERTOCCH : Yes, Your Honor.

QUESTION:  -- based on the information that they
had?

GENERAL BERTOCCHI: | believe that they could
have. | believe they had probable cause both to search

t he house and to arrest M. MArthur

QUESTION: M. Bertocchi, how far did the police
have to go geographically to get a warrant in this case?

CENERAL BERTOCCHI :  Your Honor, | am not aware
of that. | know that M. MArthur lived in Sullivan, and
that Sullivan is the county seat of Moultrie County, so
they didn't have to |leave the town of Sullivan to get to
t he courthouse.

QUESTION: M. Bertocchi, | guess your case is
easy if you assune, as you do, that they had authority to
enter without a warrant on the basis of exigent
ci rcunst ances, but assuming | don't agree with you on that
point, |I'm concerned about conplicating the crimnal |aw
nore than is necessary.

You' re asking us to establish sone standards

12
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bel ow t he exi gent circunmstances standard which woul d
di spense with a warrant, and you're saying if you don't
actually go into the house we want yet another test that's
alittle bit less than exigent circunstances. |'m not
sure that human bei ngs are capabl e of entertaining as nmany
variations and figuring out what is | ess than exigent
ci rcunstances but still enough to justify this.

Why shouldn't we just have one single rule?
It's an exigent circunstances rule. |If there are exigent
ci rcunst ances, you can either go in the house or exclude
t he honmeowner from going back in hinself.

GENERAL BERTOCCHI:  Your Honor, | agree that
i mpoundnent does present sonething of a conplication, but
| don't think it's that serious, and | think that the test
is not all that different, because it's a bal ancing test
ultimately, always. | think that in this case we al so

di stingui sh, as does --

QUESTION: Well, it's not a balancing test with
exi gent circunstances. |If there are exigent circunstances
you can go in. You don't have to say, you know, well, is

it areally expensive house, or is it a | ess-expensive
house, or, you know, is this person really concerned with
his privacy, or is he the kind of guy who | eaves his

wi ndow shades up anyway? You don't bal ance anything. |If
there are exigent circunstances, you go in.

13
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GENERAL BERTOCCHI: | understand --

QUESTI O\ And when you have that test the
courts know how to deal with it. Wy don't we just have a
flat rule, if there are exigent circunstances, you can
either go in or you can stop himfrom going in?

GENERAL BERTOCCHI: Wl l, Your Honor, it's our
position --

QUESTION: Life is too conplicated. W can't
engage in all of these nyriad |levels of police activity.

GENERAL BERTOCCHI :  Your Honor, if the Court
were to agree with ne that exigent circunstances were --
particul ari zed exi gent circunstances were present here,
sufficient to allow an entry, that would be very
satisfactory, because |I'msure that would result in the --

QUESTI ON:  But the question presented is, is it
reasonabl e under the Fourth Anmendnent for police officers
who have probabl e cause to believe a residence contains
evi dence enough to secure the residence fromthe outside,
SO your question certainly assunmes the existence of
pr obabl e cause.

CENERAL BERTOCCHI :  Yes, Your Honor.

QUESTION: It doesn't really say anything about
exi gent circunstances.

GENERAL BERTOCCHI:  Your Honor, our position is
that no specific or particul arized exigent circunstances

14
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were required to do what O ficer Love did.

QUESTI ON:  You say probabl e cause i s enough.

GENERAL BERTOCCHI: Probabl e cause is enough
that you don't have to nmke an entry, yes, Your Honor.

Your Honors, as | was indicating in response to
Justice Stevens, the intrusion in this case |lasted a
surprisingly brief amount of time, but another inportant
aspect of its |imtation is that it was al ways intended
only as a step on the way to getting a warrant.

| mpoundnent is really not capable of anal ytical
separation fromgetting a search warrant. It is a step in
its execution which is designed to assure that if there is
evidence in the house at the time probabl e cause ari ses,
it will still be there by the tinme the judge -- the
of ficers come back with the warrant if the judge signs it.

QUESTI ON: Suppose that the wife had told the
police officers not that he had hidden sonme contraband
under the sofa but, rather, that he had it in his pocket.
Are we going to have to, in the next case, ask whether,
al t hough the police could not arrest himw thout a warrant
on the basis of just that probable cause, they could
nonet hel ess prevent himfromputting his hand in his
pocket or, you know, follow him around and rmake sure that
he doesn't put his hand in his pocket, which is a |esser
intrusion than arresting him arguably a | esser intrusion

15



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

than stopping him-- | nean, is there any end to the
nunmber of variations of |esser, |esser, |lesser intrusion
that we'll be confronted with?

GENERAL BERTOCCHI: Well, Your Honor, in this
case | think if -- that once he had cone outside the house
t hey coul d have arrested hi m because they had probabl e
cause to arrest himand then, incident to that, | think
t hey coul d have reached into his pocket. So in those
situations where there is probable cause to arrest,
personal search issues are going to be subsuned in search
of the person incident to arrest.

QUESTION:  You think they didn't need an arrest
warrant, they could just have --

GENERAL BERTOCCHI: | believe that when they had
this -- that -- the record denonstrates that M. MArthur
came out of his house to speak with the officers, and I
believe that at that point he was in a public place and
could be arrested without a warrant, yes, Your Honor.

QUESTION: O course, your theory, | take it, is
t hat he could have been arrested in the house wi thout a
war rant because the indication that the police had was
that he was possessing drugs inside, but they didn't have
particul ari zed knowl edge that the anount of drugs was
only -- only carried the offense to the m sdeneanor |evel,
so | take it you would have said he could have gone --

16



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

t hey coul d have gone in and arrested wi thout a warrant.

GENERAL BERTOCCHI: | believe that -- | believe
that they could have, again based on the exigent --

QUESTION: Wiy shouldn't -- given the fact that
we do have -- we do nake a distinction between arrest with
or without warrant in one's own hone, why shouldn't the
police have the burden of denonstrating that they had
probabl e cause to believe that the drugs were in a fel ony
guantity before they went in to arrest?

GENERAL BERTOCCHI :  Your Honor, | believe that
in this instance had they gone in to --

QUESTION: No, but even apart fromthis, and
just as a general rule, why shouldn't that be the general
rule, that the police would have to establish a fel ony
| evel before they go into a house to arrest w thout a
war r ant ?

GENERAL BERTOCCHI :  Your Honor, | believe that
in sone cases that mght very well be a difficult rule to
adm nister, and | think this is a good exanple of that,
Your Honor. | don't think Ms. MArthur would likely
have been able to give them even if they had asked, the
detail --

QUESTION: Well, that's right, and therefore
they couldn't have gone in. It would not be difficult to
adm nister, it would be easier to adm nister, but you'd

17
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| ose.

GENERAL BERTOCCHI :  Your Honor, | believe that
they did have sufficient cause in this case had they
needed to enter to effectuate this inpoundnent, but I
don't believe that they needed it to do it in the way that
t hey did.

|f there are no other questions | would reserve
the remai nder of ny tinme, if | could.

QUESTION:  Very well, M. Bertocchi.

GENERAL BERTOCCHI: Thank you.

QUESTION: M. Roberts, we'll hear from you.

ORAL ARGUMENT OF MATTHEW D. ROBERTS
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

MR. ROBERTS: Thank you, M. Chief Justice, and
may it please the Court:

For three reasons, police officers who have
probabl e cause to believe that a residence contains
incrimnating evidence may prevent entry for a reasonable
period of time in order to preserve the evidence while
they obtain a search warrant.

First, there's a strong | aw enforcenent interest
in preserving evidence pending i ssuance of a warrant.

Second, securing the prem ses fromthe outside
by preventing entry is a limted and tenporary intrusion.

18
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Third, it's less intrusive than other neans of
preserving evidence, and it pronotes fidelity to the
Fourth Amendnent's preference that searches be authorized
by a warrant.

When a residence contains evidence of a crine,
there's an inherent danger that the evidence nay be
damaged or destroyed if people are allowed on the
prem ses, and therefore, unless police have a nmeans to
protect the evidence during the tinme that it takes to
obtain a warrant, the search pursuant to the warrant may
often be fruitless.

QUESTION: M. Roberts, do you think al
evi dence i s fungible?

MR. ROBERTS: No, all evidence is not fungible,
Your Honor, but alnost all evidence is capabl e of
alteration or destruction, or damage in sone way.

QUESTION: Is all evidence that's capabl e of
alteration or destruction fungible?

MR ROBERTS: No.

(Laughter.)

MR. ROBERTS: All evidence that's capabl e of
alteration or destruction isn't fungible either, but
there's a sufficient inherent danger of sone kind of
damage with -- damage or destruction of evidence under the
ci rcunstances that the risk would be too great in enough

19
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cases to warrant asking for sonme particularized --

QUESTION:  Let nme nake the question a little
nore precise. Does the seriousness of the offense weigh
into the analysis at all in your view?

MR. ROBERTS: Certainly not when all we're
tal king about is tenporarily preventing entry for a
[imted period of tine.

QUESTION: M. Roberts, you say that, you know,
there's a great | aw enforcenent interest in preserving the
evi dence, but there's also a considerable interest on the
part of the individual in going into his own hone.

MR. ROBERTS: Yes, and --

QUESTION: What if he tells the police officer,
gee, | have to get back in there, | have sonething on the
stove that's going to burn. O, you know, | have a child
in there that | have to attend to.

Now, are we going to have to weigh all of those
additional factors in this subtle balancing test once we
abandon the exigent circunstances rule and ask in each
case, well, this isn't just getting back into his hone,
it's getting back into his hone to turn off his conputer,
or to take care of a child. W're going to go crazy
trying to balance these things all the tine. Wy not just
stick with the exigent circunstances rule?

MR. ROBERTS: Qur rule that we're proposing here

20
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that has al ready been reflected in cases involving
cont ai ners, vehicles, and evidence in plain view, and the
Court suggested in dicta it applies to securing residences
as well, is easily applied. The issue is, is there
probabl e cause to believe that the residence contains
evidence of a crinme, and if there is probable cause to
believe that, then there is a consequent --

QUESTION: Even if there's a child in there that
needs taking care of, right?

MR. ROBERTS: Well, the Court's made clear --

QUESTION: That's a clear rule, then. You're
going to take that position?

MR. ROBERTS: The Court's nade clear that any
search or seizure, even one that's justified by a warrant,
can be rendered unreasonable by the manner in which it's
execut ed, and one factor that you would consider in
determ ni ng whet her the seizure --

QUESTION: Well, that's not a manner of
executing it. They're executing it by not letting himgo
into the house, but you're saying it isn't just the house
you have to consider, it's also all these other factors,
why he wants to go in, right?

MR. ROBERTS: No, Your Honor. The basic
principle would still apply, but the police officers have
to act reasonably. That's, the fundanental principle of

21
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t he Fourth Amendnment is reasonabl eness, and if under the
ci rcunst ances reasonabl eness required sone acconmodati on
of the needs that were -- that the occupants were inpeded
from addressi ng because of the seizure, the police would
have to reasonably address that. |If there was a child
inside, | think that would create exigent circunstances
that would justify themgoing in to take care of the child
if there were sone need to do that.

QUESTION: But in effect you' re saying that yes,
bal ancing is going to have to be done in the field, so |
t hink your answer to Justice Scalia is, we don't have just
a sinple rule that if there's probabl e cause they can
i mpound. Your rule is, there's a general rule that if
there's probabl e cause they can inpound, but there may be
ci rcunst ances which vary the perm ssible application of
t hat rule.

MR. ROBERTS: There nmay be circunstances which
require the police to take other actions to address the
needs as reasonabl e, but the fundanental rule remains the
same, and | don't think that is different than in any
ot her circunstance, any other kind of --

QUESTION:  That rule would depend on the facts
as they are known to the officer, even -- so that so |ong
as the homeowner says, | have a kid in there, even if he
doesn't have a kid in there, it would be unreasonable for
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the police officer to stop himfromgoing in, | assune.

MR ROBERTS: | think that if -- if -- unless
the officer had -- knew that there wasn't a kid in there,
which in this case he m ght know because the wife --

QUESTION: Wl |, maybe the police officer could
go in hinself and bring the kid outside.

MR. ROBERTS: He could. He could acconpany him
inside. That's what | was trying to say before, M. Chief
Justice. |If there was a child who was -- who needed
protection that nuch that required the respondent to
enter, then that would justify the police officer going in
in the interest of public safety.

QUESTION: What if the child is old enough to
destroy the evidence and sees what's happeni ng?

(Laughter.)

QUESTION: Can the police go in and nake the
child cone out, too?

MR ROBERTS: |If the child were outside and
wanted to go in and was old enough --

QUESTION:  No, no, no, the child is inside, and
the officer realizes, well, maybe he'll destroy the
evi dence.

MR ROBERTS: Onh, the officer could ask the
child to conme out under those circunstances.

QUESTION: He could ask himto, but the child
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says |'mtoo busy destroying evidence.

(Laughter.)

MR. ROBERTS: Well then, that would certainly
create exigent circunstances that would justify going in
to secure the prem ses fromthe inside, but this case
involves a very different and nmuch nore limted situation,
where all that was necessary was to prevent entry and that
kind of intrusion is extrenely nore |limted, because it's
only possessory interest in the premses. It lasts only
| ong enough to get the judicial determ nation about
whet her there's probable cause to search and seize, and
it's far less intrusive than the other alternatives.

For instance, if the police officers here had
arrested respondent, that would have invaded his personal
privacy and his |iberty.

QUESTION:  The other thing | wondered about is,
what woul d have happened -- this case arose out of an
argunment between the husband and wife, as | renenber.
What if she changed her m nd when she got to the
magi strate and deci ded not to support the probabl e cause
and they never got the warrant, would the seizure then
have been unl awful ?

MR ROBERTS: The --

QUESTION: Does the legality depend on the fact
that the warrant was ultimately issued?
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MR. ROBERTS: The legality depends on the
presence of probable cause. | think at the time that they
conducted the seizure they woul d have had probabl e cause
and the seizure would be | egal.

QUESTION: Even if the warrant were not issued?

MR. ROBERTS: Even if the warrant were not
i ssued.

As | was saying before, the -- part of the
reason that the intrusion is so small, is |imted here,
and that this is particularly reasonable, is that the
other alternatives such as arresting the occupants, such
as a warrantless entry, are nore intrusive, involve
i nvasi ons of privacy. They're nore serious, and by
providing an alternative to i nmediate warrantl ess entry
this external inpoundnent option actually encourages
police officers to seek a warrant before they search. The
Court has therefore recognized a principle that the
interest in protecting evidence can tenporarily supersede
possessory interest in property for the tinme that it takes
to get a warrant in a variety of contexts.

As | noted before, the Court's done it in dictum
in situations involving securing prem ses, but the Court's
held that that's true in a variety of cases |ike container
cases, where the Court has held that if the police have
probabl e cause to believe the container hol ds evidence
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they can seize the container pending a warrant to search
it, and the Court's held that if the police have probable
cause to believe that evidence that's in plain viewis
associated with crimnal activity, they can seize it.

The sane principle that underlies that, the
interest in protecting the evidence, the inherent danger
that the evidence may be damaged or destroyed if there
isn't an ability to freeze the status quo while the police
get a warrant, the fact that the police are getting the
warrant here, all point to the fact that it's emnently
reasonable for the police to be able to secure the
prem ses fromthe outside for a tenporary tine while they
obtain a warrant to search

|f there are no further questions --

QUESTI O\ Thank you, M. Roberts.

Ms. Jones, we'll hear from you.

ORAL ARGUMENT OF DEANNE F. JONES
ON BEHALF OF THE RESPONDENTS

M5. JONES: Thank you, M. Chief Justice, may it
pl ease the Court:

The question presented by these facts is, what
anal ysis should this Court enploy in determ ning under
what circunstances and by what nethod the police can seize
a honme in order to preserve evidence of a crine?

The State of Illinois and the United States of
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America want this Court to issue a broad rule that it is
al ways all right for police officers to seize a hone on

t he basis of probable cause alone. This Court should find
that such a rule violates the Fourth Amendnment for two
reasons. First of all, it does not take into account the
high esteemin which this Court's decisions place the
home, and it is also not a |ogical extension of other
cases concerning the seizure of property.

QUESTION:  Well, it was suggested in Segura,
guess, as a possible rule.

M5. JONES: Your Honor, in the dicta in Segura
there is some suggestion that external seizure of the hone
woul d have been justified in Segura's case, and perhaps
that is because everyone with a possessory interest in the
apartnent in Segura was in custody and therefore the
police really weren't interfering with anyone's possessory
right.

In this case you do have the homeowner present,
and his possessory rights in the honme are being
substantially interfered with, and the Governnent's test
of probabl e cause only sinply does not take in to account
the high esteemin which the honme is held and the fact
that it's very intrusive.

QUESTION:  Well, what should the police have
done to preserve evidence that they knowis at risk?
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M5. JONES: Your Honor, there were two
alternatives for the police in this case. First of all
once Ms. McArthur told the officers that she saw her
husband slide marijuana under the couch, the first thing
they could have done is sinply left wwith Ms. MArthur,
went down to the courthouse, and obtained a search
warrant. The second alternative was to --

QUESTION:  Well, but they knew of the risk of
destruction of the evidence. M question is, what could
they do to preserve the evidence in these circunstances,
not hi ng?

M5. JONES: No, Your Honor, there is nothing
they could do, and the reason |I'm suggesting that is, in
Wl sh v. Wsconsin the officers on that scene were faced
with a simlar dilemma. The only way they had to preserve
evi dence of M. Welsh's blood al cohol level is to do what
they did, which was to enter the honme w thout a warrant
and arrest him before his bl ood al cohol |evel went down.

This Court found that because that was a m nor
of fense, the police officers could not do that in order
to --

QUESTION: Well, the offense in Wl sh was quite
different than the one here. Here, according to your
col | eague at any rate, this -- the -- it could -- was
grounds for arrest, and also he could have served tine in
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jail.

M5. JONES: Your Honor, there is a distinction
between the of fense here and the one in Wlsh. Wlsh was
a nonjailable offense, that's true. Here, we have a cl ass
C m sdeneanor, which is the | owest category of crine.

QUESTION:  Well, is that inportant, M. Jones,
to your argunent? | nean, supposing there had been a
| arge stash of heroin. Wuld that nmake this case
different?

M5. JONES: Yes, Your Honor, it would make this
case different, for two reasons. First of all, I'm
suggesting you reject the probable cause only test and
stick with the probabl e cause plus exigent circunstances
test, and the reason the quantity of the drugs woul d be
important is because that goes to the exigency. As this
Court observed in Welsh v. Wsconsin, the prevention of
the destruction of evidence is not an exigent circunstance
when you're tal king about a mi nor offense. Presumably,
then, it is when you're tal king about a major crine.

QUESTION:  But the police had no way of know ng
the quantity at that point. | think you just told us, and
correct me if I"'mwong, that if the crinme would be a
fel ony, then what was done here was okay. Secure the
prem ses pending receipt of a warrant by the police
officer. But if the crinme is only a m sdeneanor, then,
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too bad, you have to take the risk that the evidence wl|
be destroyed. | think that's the line you' re draw ng.

M5. JONES: Two responses to that, Your Honor.
First of all, the line that I'"'mdrawing is that the
of ficers have to have probabl e cause and exi gent
circunstances. In this case, it's nmy position that they
had neither, but the line I'masking the Court to draw
again is probable cause and exi gent circunstances.

QUESTION: Well, is it exigent circunstances if
it's a felony but not if it's a msdenmeanor? That's what
| don't fathom because | thought fromyour brief and from
what you said before that you were nmaking a distinction
bet ween | esser of fenses and f el oni es.

M5. JONES: | am Your Honor, that's true, and
the reason | make the distinction is again, it's part of
t hat anal ysis of whether or not the exigent circunstance
of destruction of evidence is present. That's at |east
what the Wel sh decision suggests, that if you're trying to
preserve evidence of a mnor crinme, then the officers are
not justified in entering the home to preserve evidence of
that crine, so it's a factor of determ ning whether or not
there's an exigent circunmstance of destruction of
evi dence.

QUESTION: Wiy isn't -- sorry.

M5. JONES: Your Honor, if I may, she had a
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guestion before that. You had al so asked ne about if the
of fi cers knew about the quantity of marijuana at the
scene. The officers I'"'msure did not know that there were
precisely 2.3 grans of marijuana present. However, the

of ficers could easily have asked Ms. MArthur about the
guantity she saw, and the fact that nobody really seened
to be taking this incident very seriously suggests that
the officers knew they weren't tal king about --

QUESTION:  Way are they not taking it seriously?
They imrediately go off to get a warrant.

M5. JONES: Your Honor, if they -- they didn't
ask Ms. MArthur questions about the quantity. They
didn't ask her questions about whether her husband was
dealing drugs. |If they thought they had a serious offense
and they thought they had probabl e cause at the scene they
coul d have placed M. MArthur under arrest inmediately.
M. MArthur evidently --

QUESTION:  Well, I"msurprised you say that no
one was taking this seriously when the police went to get
a warrant and secured the house.

M5. JONES: Your Honor, they did go and get a
warrant, but what |'m suggesting is, you' re not taking
about a major crinme here where the police felt that they
had the i medi ate need to make an arrest of M. MArthur.

QUESTION:  Well, but you know, there's always a

31



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

great deal of second-guessing in these Fourth Anendnent
cases. |If the police do A, they should have done B, and
if they do B, they should have done A. So | think you
have to base your case on the infirmties in what the
police actually did.

M5. JONES: Yes, Your --

QUESTION: Whuldn't an arrest have been nore
i ntrusive?

M5. JONES: Your Honor --

QUESTION: | would have thought so. | would
have thought that the police were acting in a restrained
fashion by getting a search warrant, finding out what they
had, and then taking action. An imrediate arrest would
have | think been nore of a personal intrusion.

M5. JONES: Your Honor, again |I'm suggesting
t hat because the officers did not have probabl e cause at
the scene they could not arrest --

QUESTION:  Well, | don't think I agree with
that. They had been told that he had marijuana in his
possession and | don't know what-all, and that's probable
cause, isn't it, to suspect that he was in possession of
mari j uana?

M5. JONES: Your Honor, | respectfully disagree
for two reasons. First of all, M. -- or, excuse ne,

O ficer Love did not ask Ms. MArthur that very inportant
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guestion of whether she was famliar with what marijuana
| ooked |ike. Under Illinois |aw, when you gat her
information froman informant about the existence of
contraband, Illinois |aw generally requires that you have
sonme indication --

QUESTION: Well, wasn't a warrant obtained from
a magi strate here?

M5. JONES: Your Honor, it was, and if you --

QUESTION:  And was it obtained wi thout probable
cause?

M5. JONES: No. Your Honor, there was probable
cause for the search warrant, and if you conpare the
search warrant application and the affidavit submtted --
you'll find those in the joint appendix, | believe
begi nning on page 5. If you |ook at the application for a
search warrant and the affidavits, there's a | ot of
information contained in those affidavits that were not --
that was not given to Oficer Love at the scene.

For exanple, in the application for a search
warrant the State's Attorney thinks it's inportant enough
to put in there that Ms. MArthur is famliar with the
appearance of marijuana. The State's Attorney al so
includes in there that Ms. MArthur has seen marijuana on
the presence -- or on the prem ses several tines. He has
her put in the affidavit that she has seen her husband use
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marij uana on several occasions.

None of that information was given to Oficer
Love at the scene. All Oficer Love had at the scene was
a woman who O ficer Love adnmits was predi sposed into
getting our husband into trouble tell himas she's
| eavi ng, oh, by the way, | just saw himslide sonme dope
under the couch.

QUESTION:  All right. Suppose -- is it -- all
right, the wife says, | -- you know, she lives in the
trailer with her husband, and the w fe says, he hides dope
under the couch, okay? And he's -- there's sone there.

M5, JONES: |'msorry.

QUESTION: She -- the wife says, who lives in
the trailer with the husband, that her husband has put pot
under the couch.

M5. JONES: Mm hnmm

QUESTI ON:  That's what happened.

M5. JONES: Yes.

QUESTI ON:  Okay. Now, why wouldn't the officer
think that if | say goodbye, I'mgoing off to get a search
warrant, the husband woul d take the dope and flush it down
the toilet. That's what | would think. | nean, why
woul dn't he think that?

M5. JONES: Your Honor, in this case there
were --
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QUESTION: In fact, if he's intelligent, that's
what the nman woul d have done.

M5. JONES: Well, Your Honor, fromthe record,
what we know what M. MArthur did is when the police
arrived in the scene, he didn't flush the marijuana.

QUESTION:  But he hadn't been let into the
house, right? He hadn't had tine, or had he had tine?

M5. JONES: The officers had not been let into
t he house, but they were certainly outside, and M.

McArt hur was aware of their presence, yet he didn't take
any steps to destroy the evidence. He sinply hid it under
hi s couch.

QUESTION:  All right. [I'mjust saying, is there
any reason why the police wouldn't think, if he gets back
in the house, he will go take the marijuana and put it
down the toilet? 1s there anything here that woul d make
that an unreasonable thing to think?

M5. JONES: Your Honor, it may be a reasonabl e
thing to think, but that certainly does not then give the
police the power to take the next step, which is to either
sei ze the hone or nake a warrantless arrest.

QUESTION: Wiy isn't that -- and this is now a
| egal question. | was trying to -- why isn't that an
exi gent circunstance that would give the policenman the
right to go in and preserve the evidence?
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M5. JONES: Your Honor, the reason why it's not

QUESTI ON: Because?

M5. JONES: -- this Court's holding in Vale v.
Loui si ana suggests that evidence has to be in the process
of destruction before it's considered to be an exigent
circunstance permtting the officer to make a warrantl ess
entry inside.

QUESTI ON: You nean, they've got to hear the
sound of the water flushing, or sonething like that --

(Laughter.)

QUESTION:  -- before they can go in?

M5. JONES: No, Your Honor. [|'mnot --

QUESTION: No, but seriously, | nean, what --
how coul d that standard ever be satisfied in the case
Justice Breyer gave you, except on -- you know, sone silly
assunption like that?

M5. JONES: Your Honor, | agree that the
evi dence having to be in the process of destruction is a
hi gh standard for the police to neet, and that's why | ower
courts have taken the Val e case and have reduced t hat
somewhat to require a fear that the evidence is in
i mm nent danger of destruction.

QUESTION:  All right, why -- going back to his
guestion, why wasn't there a basis for -- to concl ude that
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it was in inmmnent risk of destruction?

M5. JONES: |I'msorry, I'd like to clarify. Are
you asking in my particular case, or are you asking in
general ?

QUESTI ON:  Yes, your particular -- well, I'm
tal ki ng about Justice Breyer's hypo, which | think
responded to your case.

M5. JONES: First of all, the reason why this
Court should continue with that standard that the evidence
has to be in immnent danger of destruction --

QUESTI ON: No, but assum ng we -- assunming that
is the standard, why isn't it satisfied in the
hypot heti cal that you gave, which | think is descriptive
of what we know about this case?

M5. JONES: Your Honor, the reason the officers
shoul d not have considered the evidence to be in inmnent
danger of destruction is, again, M. MArthur took no
steps with regard to that --

QUESTION:  No, but you're saying that -- and I'm
not quite sure why, but you' re saying we know for a fact
that at a given nonment he had not taken a step to destroy
t he evidence, but the hypothetical is, and I think the
facts of the -- in the record support the hypothetical,
that the wife fromwhomhe is estranged and who has an
obviously rocky relationship with him has just been in
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the trailer, has seen the drugs, is now outside talking to
police officers.

Isn'"t a person of any intelligence going to say,
she is very likely to tell themwhat she saw, |1'd better
get rid of the drugs? The question is not whether at any
gi ven nmonent he had actually started flushing them away.
The question is whether there was probabl e cause to
believe that he would do that, and why isn't there, or why
wasn't there in this case?

M5. JONES: Your Honor, first of all -- 1
believe this is in the joint appendix, and |"'msorry |
don't renenber the page nunber for this, but Oficer Love
or M. MArthur, one of them was asked the question
whet her or not Ms. MArthur saw hi mconceal the
mari j uana, and nobody knew the answer to that, so first of
all maybe M. MArthur --

QUESTION:  Well, she had cone out and said,
there are drugs under the sofa, after having been in the
trailer extracting personal possessions. lIsn't it
reasonable to assune, to infer that she had seen then®
She' d just been there.

M5. JONES: Your Honor, | woul d disagree that
it's reasonable to infer that she saw t hem

QUESTION:  All right. So your claimis there
was no probabl e cause.
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M5. JONES: Your Honor, I'mclaimng there was
no probabl e cause and no exigent circunstances, and a
probabl e --

QUESTION: | thought you had conceded that there
was probabl e cause to get the warrant.

M5. JONES: There was probabl e cause to get the
war rant because the information that was given to Judge
Fl annel was different than the information that O ficer
Love had at the tine that he nade the determ nation to
sei ze the hone.

QUESTION:  All right. Nowwhat I"'mtrying to --

QUESTION:  Well, could I cone to the question
presented here, which -- | had thought, frankly, that the
guestion presented posed neither the issue of exigent
ci rcunst ances, nor the issue of probable cause. | nean,
it seens to ne this is not a hard case if there were
exi gent circunstances. |If you -- if the police officer --
you woul d acknowl edge, | think, that if he could have gone
into the house, he could do the | esser thing of stopping
your client fromgoing into the house.

M5. JONES: Your Honor, yes, if probable cause
and exigent circunmstances --

QUESTION:  Ri ght.

M5. JONES: -- existed, yes.

QUESTION: So | nean, there's no reason to take
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this case if there were exigent circunmstances. And as for
probabl e cause, the way | read the question presented, is
it reasonabl e under the Fourth Amendnent for police

of ficers who have probabl e cause to believe that a

resi dence contains evidence that could readily be
destroyed, to secure the residence by preventing its
occupant and others from entering unacconpani ed.

| thought that -- you're not conceding the
exi stence of probable cause to believe that a residence
cont ai ned evi dence that could readily be destroyed?

M5. JONES: Your Honor, |I'mnot conceding that
probabl e cause existed in this case, and |I'm al so
asserting that a rule that permts external seizure of the
home on probabl e cause only does not take into account,
first of all, this Court's holdings with respect to the
home and second of all, does not really weigh, or doesn't
fairly balance the State's interest in prosecuting the
particul ar kind of issue.

QUESTION: Did you chall enge the question
presented in your brief in opposition?

M5. JONES: Your Honor, we -- we're still
sticking with the question presented, whether this is
reasonabl e under the Fourth Amendment.

QUESTION:  Yes, and -- but it is -- is it
reasonabl e under the -- for police officers who have
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probabl e cause, so that is the prem se of the question
presented, that the police officers have probabl e cause.
Unl ess you disputed that, you're not in a position now to
chal | enge probabl e cause.

M5. JONES: Your Honor, | understand what the
guestion presented is and, as a general rule, we disagree
that that ought to be the rule that applies in al
sei zure-of -t he-honme cases. The Court, or excuse nme, the
State of Illinois and the United States of America is
asking this Court to permt seizures of the honme on
probabl e cause only, and it is our contention that this
Court should not adopt such a rule.

QUESTION:  Well now, that is obviously an
argunment you're very nuch entitled to nake, but | think
you' ve been meking a different one, that there was no
probabl e cause, and | think it's questionabl e whet her
you're entitled to nmake that argunent here.

M5. JONES: Your Honor, | guess what |'m doi ng
is, I1'"msuggesting that no matter which rule you adopt,
the one advocated by the State or the one that we're

presenting, when you apply that rule to our case in

determ ning whether or not the Illinois Appellate Court
shoul d be affirmed, |I'm suggesting to you reasons that, no
matter which rule you adopt, the decision of the Illinois
court --
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QUESTION:  Well, you're basically arguing, then,
if you say there's no probable -- that the decision should
be affirmed on an alternate ground?

M5. JONES: Yes, Your Honor, |'m--

QUESTION:  Well, Ms. Jones, how can you do that?
The Appellate Court of Illinois found that the police had

probabl e cause here. You didn't take a cross-appeal from

t hat .
QUESTION: In fact, at page 7 of your --
QUESTION: | would assune we woul d accept that
finding. | don't know why you're here arguing there was

no probabl e cause at the scene. That seens to be both
contrary to what the Illinois, Appellate Court of Illinois
found, and contrary to the assunption nmade in the question
on certiorari.

QUESTION: In fact, in your brief in opposition
you sai d, although probabl e cause existed, and the police,
so forth, so on. You did, | think in your brief in
opposition, you assumed there was probabl e cause.

M5. JONES: Your Honor, again, we're not
contesting probable cause to issue the search warrant, and
that's true the Illinois Appellate Court --

QUESTION:  Well, but the question presented
says, is it reasonabl e under the Fourth Anendnent for a
police officer who had probable cause to believe a -- this
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is probable cause for the police officers to act.

M5. JONES: Yes.

QUESTION:  So the fact you say you concede
there's probable cause to i ssue the search warrant doesn't
really get to that point, does it?

M5. JONES: No, Your Honor. You have to | ook at
t he probabl e cause at the tine that the honme was seized.

QUESTION:  Precisely, and that's what the
guestion raises, and that's what the |lower courts found
agai nst you. That's what you've conceded in your brief in
opposi tion.

M5. JONES: Your Honor, in our brief in
opposition we do state that the Illinois Appellate Court
was incorrect in finding that we never contested probable
cause.

QUESTION: W' re tal king about your brief in
opposition to the petition, not the brief in opposition on
the nerits, and you do say on page 7 of your brief in
opposition to the petition, and that's the basis on which
we deci de whether or not to accept these petitions, what
is the issue presented. W don't -- we wouldn't have
taken this case to decide whether in -- on these
particular facts there was probable cause or not. That's
not the kind of thing we normally do here.

But you had said in your opposition, although
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probabl e cause existed, and the police entry was nmade
peaceably. You're obviously tal ki ng about before the
warrant was issued, and | took that to nean accepting the
guestion presented, is it reasonable for police officers
who have probabl e cause to believe. |If you were going to
contest that, you should have made that clear when you
opposed the petition.

M5. JONES: Your Honor, again, let ne state that
| do accept the question presented as it is, and it's our
argunent that this Court should not adopt a rule that
permts a seizure of the hone on probabl e cause al one.

QUESTION: Al right --

QUESTION: Can you tell nme this -- out of a
very -- say, just a person who knew not hing about the | aw
approaches this and says, the wife says there's -- he put
sonme pot under the sofa. The policeman then goes to the
door and says, did you put pot under the sofa? He says,
no. GCkay? Of to get a search warrant.

If I were a policeman | would think, he's going
to flush that right down the toilet. That's where we |eft
off, right?

M5. JONES: (kay.

QUESTION:  Okay. Now, | would think that
i nstead of going into the house, which |I'mnot sure why he
couldn't have done it, he says, look, I'll just keep you
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outside the house. That way | don't have to go into the
house. | would think he m ght have gotten a Fourth
Amendnment nedal, instead of Fourth Amendment criticism
because what he's doing is, he's trying to do the |east
restrictive thing possible consistent with the evidence
bei ng preserved.

Now, why isn't what he did a good thing rather
than a bad thing froma Fourth Anmendnment point of view,
and what is the case that nmakes it inpossible for himto
do that thing?

M5. JONES: Your Honor, first of all, if you
adopt that rule, then you' re agreeing with the State and
the United States of Anmerica that probable --

QUESTION: | haven't said what a rule was. |
just wanted to say, the common sense of it seemng to be
that he should keep the person outside rather than go in
t he house, and the only alternative being that you have to
| et these people who have marijuana in violation of the
| aw destroy the evidence. Those seemto ne to be the two
al ternatives

M5. JONES: Your Honor, if he's keeping the
person outside of the home because he believes it contains
marij uana and he's concerned that the marijuana i s going
to be destroyed --

QUESTION:  Ri ght.
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M5. JONES: -- then he's making the seizure on
probabl e cause and exigent circunstances, and that's the
test that we want this Court to adopt with respect to
sei zures of the hone, and --

QUESTION: | don't understand. [|'m saying why
exactly can't he just keep the person outside? | would
say froma Fourth Anmendnent point of view you' d say yes,
he can keep the person outside because it's the |east
restrictive way to preserve the evidence. The only
alternative is to Il et himpreserve the evidence.

Now, the thing that would be wong with that
hypothetical rule is what? |'mnot saying | adopt it. |
just want to get what's the objection to it.

M5. JONES: Your Honor, if there's probable
cause and exigent circunstances, there's nothing wong
with that, and al so what the Court should keep in mnd is
external seizure of the home may not al ways be --

QUESTION:  All right, so you say there's nothing
wong with ny rule.

Now, you nust think there's something wong with
it, because you want to come out the other way. Now, one
thing you'd say was wong with it was because he didn't
have probabl e cause. W' ve discussed that enough. The
second thing you think is wong with it is because the
ci rcunstances don't justify it.
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You use this word exigent, but the reason why
they don't justify it, what he's got before himis, the
wife's told himthere's pot under the sofa, the man |ives
inatrailer, he's told the man he's | ooking for the pot,
and his know edge of human nature. Al right. Those are
the things he has before him Now, why isn't that enough?

M5. JONES: If you're asking me why that isn't
exi gent circunstances in this particular case --

QUESTI ON: Asking you why that isn't enough to
justify keeping the man outside the trailer so he won't
destroy the evidence. That's ny question.

M5. JONES: Probable cause and exi gent
circunstances woul d be sufficient to seize a hone. What
I"marguing is, that's the rule we want you to adopt,
probabl e cause and exi gent circunstances.

Now, when that's specifically applied to our
case, the reason there are no exigent circunstances here
are twofold. One, Oficer Love is the person that created
t he exi gency of the destruction of evidence, and several
| oner courts have held that when police officers create
t he exi gency of destruction of evidence, they cannot then
use that exigency to turn around and enter a person's hone
wi thout a warrant in order to preserve that evidence.

Here, O ficer Love admtted --

QUESTION: May | stop you at that point, because
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| think you're telling the police, don't be candid with

t he peopl e who you suspect about what's going on. It
seens to me here the officers did everything by the book.
They asked hi m whet her he had contraband. Wen he said no
they said, we're going off to get a warrant, and it seens
what you're saying right nowis that the police would have
been in a better position vis-a-vis the Fourth Amendnent

if they had not told himwhat's up.

M5. JONES: That's correct, Your Honor, | am
suggesting that. Several |ower courts, including the
Seventh Circuit in United States v. Roselli, have held
that when it is reasonable or it is foreseeabl e that
evidence will be destroyed if you ask for perm ssion to
search, if you go ahead and take that step and ask for
consent and it's denied, you can't then turn around and
use that exigency to enter the honme wi thout a warrant,
because the police have created the exigency.

Here, if you | ook on page 20 of the joint
appendi x, O ficer Love testifies that at the tinme Ms.
McArthur told himthat M. MArthur hid marijuana under
t he couch, M. -- or M. MArthur was still free to cone
and go fromhis home. However, once Oficer Love asks
M. MArthur for permssion to search and is denied, from
that point on, M. MArthur can't go in because now
O ficer Love is concerned that the evidence is about to be
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dest r oyed.

QUESTION: | suppose we could posit a situation
in which officers think that a really big drug ring is
cutting heroin in a particular apartnent, and you
certainly wouldn't expect themto knock on the door and
say, you know, are you guys cutting heroin in there, do
you mind if we cone in and | ook, and they say no, we don't
want you to conme in and | ook. Whereupon, they burst in on
the basis of exigent circunstances. | suppose we woul dn't
allow that, would we, so you don't have to be frank with
the crimnal. [It's sonetines a good idea not to be frank
with the crimnal

M5. JONES: Your Honor, if you know that there's
an apartnment where people are cutting drugs, then the step
that the officers should take in that hypothetical --

QUESTION: Is get a warrant.

M5. JONES: -- they should have went and gotten
a warrant.

QUESTION: | agree.

QUESTI O\ Okay, but the officer -- let ne
change the hypothetical slightly which | think is -- in a

way that | think is also supported by the record.

Consi der only these facts. They -- the police are outside
the trailer. They are in plain view, so it's reasonabl e
to suppose that he inside the trailer, he knows they're
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t here.

The wife goes in. The wife cones out and says
to the police, there's nmarijuana under the sofa. He sees
the wife talking to the police. Don't the police at that
poi nt have exigent circunstances to believe that he wll
destroy the evidence?

M5. JONES: No.

QUESTION:  Woul dn't any sensi bl e person destroy
t he evidence? | nean, wouldn't he reasonably say, she has
just been in here, she has seen the drugs under the sofa,
she's talking to the cops, she hates ny guts, she is
probably going to tell the cops what she saw in here, |1'd
better get rid of it? Isn't that a reasonabl e thought
process for soneone in his position?

M5. JONES: Your Honor, the problemwth having
that be the standard to determ ne the exigent circunstance
of the destruction of evidence is that you could say that
in any case where soneone has evidence of a crinme inside
of their home. | believe Justice Stevens --

QUESTION:  No, you can't say that. Wat nakes
this exigent is the confluence at a particular point in
time in which the -- it isn't nerely a case in which he
has drugs, he knows sonebody knows that he has drugs, he
knows that nmaybe that somebody may go to the police. It's
all happening in front of himat that tinme. He has the
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drugs, the person who's going to snitch on him has just
seen the drugs, he can see the person outside his trailer
talking to the police. It is sort of the tenporal unity
of all of this that gives it the exigency, and why
doesn't -- that's ny argunent. Wiy doesn't it give a
sufficient exigency?

M5. JONES: Your Honor, two reasons why it
woul dn't give a sufficient exigency. First of all, the
police were out at the McArthurs for a while and again
Ms. MArthur was com ng and going out of the trailer this
whole tinme the police were there. Evidently M. MArthur,
from what ever he coul d gather fromwhat was occurring
there, wasn't concerned enough that his possession of
marijuana was going to be reported that --

QUESTION:  No, but you're trying to answer the
hypot heti cal by addi ng facts about sonmething that was
going on in the trailer that the police could not know,
and if the police didn't knowit, it doesn't get into the
analysis. | don't see howit affects the fact that they
could infer an exigency.

| guess your tine is up.

QUESTI O\ Thank you, Ms. Jones.

M5. JONES: Thank you.

QUESTION: M. Bertocchi, you have 4 m nutes
remai ni ng.
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REBUTTAL ARGUMENT OF JCEL D. BERTOCCH
ON BEHALF OF THE PETI TI ONER

GENERAL BERTOCCHI: Thank you, Your Honor.

QUESTION: M. Bertocchi, | would not normally
i ntrude upon your tinme, but you know, |'ve just criticized
or discussed with Ms. Jones whether she wasn't altering
the question presented. | have the same question for you.

| had frankly thought that this case invol ved
nei ther the question about whether there was probable
cause, nor the question about whether there were exigent
circunstances. |If there were exigent circunstances so the
policeman coul d have gone in, this is an easy case. But
you cone up and argue exigent circunstances. It was not
argued in your petition for certiorari. It was not
contained in the question presented for reviewin your
petition for certiorari, which is, by the way, different
fromthe question that you show in your blue brief.

What are we tal king about here? Al of a sudden
| " m di scussing a case that bears no resenbl ance to the
case that | thought we were going to hear.

GENERAL BERTOCCHI :  Your Honor, | believe when
was addressing the question of exigent circunstances that
| was doing so in response to specific questions about the
facts of this case, and it is our position that if the
Court were to determne that particul arized exigent
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ci rcunst ances were necessary, then they were present if
the Court wanted to ask that.

We do stand behind the question presented. W
do believe that the officer had --

QUESTI ON: Even wi t hout exigent circunstances
you think that he could have made the exclusion fromthe
house?

GENERAL BERTOCCHI: Yes, | believe that, Your
Honor. That is our position, and if | nay speak up for

the question presented and for the rule it proposes, |

woul d submt that that is not going to be a difficult rule

to apply, because it will only require police officers to
know two things, 1) that they have probable cause to
search, and 2) the character of the evidence, and if they
don't know that, then they shouldn't be | ooking for a
warrant, and if they shouldn't be | ooking for a warrant,
t hey woul d have no basis and no need to inpound.

Thank you, Your Honors.

CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Bertocchi. The case is submtted.

(Wher eupon, at 10:59 a.m, the case in the

above-entitled matter was submtted.)
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