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I N THE SUPREME COURT OF THE UNI TED STATES
e ¢
EXXON MOBI L CORPORATI ON
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e &
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The above-entitled matter canme on for oral
argunent before the Suprene Court of the United States at
10: 58 a. m
APPEARANCES:
GREGORY S. COLEMAN, ESQ, Austin, Texas; on behalf of the
Petitioners.
GREGORY A. CASTANIAS, ESQ, Washington, D.C.; on behal f of
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Page 1

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

CONTENTS

ORAL ARGUMENT OF
GRECORY S. COLEMAN, ESQ

On behal f of the Petitioners
GREGORY A. CASTANI AS, ESQ

On behal f of the Respondent
REBUTTAL ARGUVMENT OF
GREGORY S. COLENAN, ESQ

On behal f of the Petitioners

Page 2

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO

PAGE

22

45

Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

PROCEEDI NGS
(10:58 a.m)

JUSTICE STEVENS: W will now hear argunent in
Exxon Mbbil agai nst Saudi Basic Industries.

M. Coleman, | trust you will soon tell us why
the case is not noot or whether you think it's noot, and
if -- if not, why not.

ORAL ARGUMENT OF GREGORY S. COLEMAN
ON BEHALF OF THE PETI Tl ONERS

MR, COLEMAN. Good norning, Justice Stevens.
May it please the Court:

I will begin with that, if you would I|ike.

This case is not noot because there is an
ongoi ng case or controversy between the parties. There is
a judgnent, it is true, fromthe Delaware State court,
whi ch has now been affirned by the Del aware Suprene Court.
But preclusion doctrines not Rooker-Fel dman and not
noot ness govern the resolution of the clains that we
asserted first --

JUSTICE O CONNOR Wl |, what financia
I nterests do your clients have to keep litigating today in
anot her court?

MR COLEMAN: | don't know the --

JUSTICE O CONNOR:  Wiat's going on? | nmnean,

it's very confusing.
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MR COLEMAN.  Well, certainly, Justice O Connor
we' ve not yet recovered on our judgnent and that judgnent
is still there. It is still in existence. W've not yet
collected on it.

But | don't believe that nootness turns on
whet her you have, in fact, collected on a judgnent. There
are very few cases out there in which a party has, in
fact, obtained two judgnents, one froma State court and
one froma Federal court, usually because a party wai ved
t he application of preclusion doctrines. And -- and we
have conceded previously that that's not our interest.

What is our interest here is that we have
asserted Federal jurisdiction. This case was brought in
Federal court by SABIC. During the course of discovery,
we found sone things out that they had been overcharging
us and we indicated that we were going to bring clains
agai nst themin Federal court. They ran down to Del aware
court by forum shopping in order to try to obtain a
shorter statute of limtations, which turned out for them
to be a strategic blunder of nonunental proportions.

But the Federal case, when we filed it, those
clains had original jurisdiction in Federal court. They
have not yet been resolved in a proper way. W --

JUSTI CE G NSBURG But do you have a conti nui ng

case or controversy? That was -- that -- that's a bedrock
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Article Il'l requirenent, and if you' ve got all the relief
that you were seeking -- let's put it this way. Suppose
your opponent SABIC says, here's the check for the $417
mllion and we undertake that we're not going to pursue
any further relief. Wuld you have a case or controversy
| eft?

MR. COLEMAN. Yes, Your Honor. We mght not

have an interest in pursuing the case, but we have a | egal

interest in terns of Article Il case or controversy. It
is well established that the -- the fact of taking a
j udgnent does not nmeke a case noot. In fact, if there

were a holding that we think that the Federal case were
moot - -

JUSTICE G NSBURG But if you' ve got all the
relief to which you are entitled, that does nake a case
noot .

MR COLEMAN:  In terns of cases that involve
injunctive relief where it is inpossible for a court to
give you the relief that you have -- that you are seeking,
that is true. But when you are seeking noney danage, it
is at |least theoretically possible -- we're not saying
that we're going to ask for that, but at |east
theoretically possible that the Federal district court
could still give us relief. And therefore, what we are

asking for is --
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JUSTI CE STEVENS: What relief could it give you?

JUSTI CE SQUTER: But what for?

JUSTI CE STEVENS. What relief? If you're paid
in full, what -- what relief are you entitled to?

MR. COLEMAN. Well, we think the relief that
we're entitled to, in terns of this, is for the case to be
remanded for the district court to resolve these issues
under preclusion doctrines.

JUSTI CE STEVENS: But what issues would -- would
the district court resolve?

MR COLEMAN:  Precl usion.

JUSTICE SQUTER. Well, if you win on the
precl usion --

JUSTI CE SCALI A: W cares?

JUSTI CE SQUTER. -- what do you get then in
subst ance?

MR COLEMAN. We don't necessarily intend to
take a -- another judgnment in Federal court.

JUSTI CE SQUTER: Then what do you intend to do?
I f you win on preclusion, what do you do then?

MR COLEVMAN: Wl |, hopefully we'll win on

preclusion with respect not only to this suit, the New

Jersey Il suit, but also the New Jersey | suit, which we
say the district -- or the Del aware judgnent precl udes.
JUSTI CE KENNEDY: Well, | think we'd like an
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answer. Justice G nsburg gives us -- gives you a
hypot heti cal case. You've got the noney. The judgnent
has been discharged in the State courts. Wat is left to
do in the Federal court?

MR COLEMAN: It is likely --

JUSTI CE KENNEDY: Now, the one answer | heard

you give, well, we're interested in preclusion to say --
well, that's all historical at that point. Wo cares?

MR COLEMAN. It -- it is likely, Your Honor --
and we have previously said -- that we may very wel |

di sm ss the case of our own accord. But that doesn't
nmean - -

JUSTI CE KENNEDY: We're looking for -- we're
| ooki ng for sonething that nmakes the case |ive.

MR COLEMAN. Qur clains are alive. There are
clains there that seek relief --

JUSTI CE KENNEDY: But we're -- we're questioning
why that is and we're asking you what relief you need to
get that you wouldn't get in the hypothetical that Justice
G nsburg posed.

MR COLEMAN.  We thought we woul d not seek
further nonetary relief.

JUSTI CE BREYER  So what --

JUSTI CE SCALIA: Do you know how many clains in

this case that -- that were not in the Del aware case?
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MR COLEMAN: W have affirmative defenses to
the New Jersey |, but -- but the clains in New Jersey I
and Del aware are the sane, Your Honor.

JUSTI CE KENNEDY: |Is your answer that you m ght
want equitable relief, an injunction to continue naking
paynents in the future, or sonething like that?

MR. COLEMAN: No, Your Honor. W' re not seeking
additional nonetary or equitable relief.

JUSTI CE G NSBURG You -- you woul d be stuck
anyway because you nmade a counterclaimand -- and it woul d
be -- on which you prevailed. And in that counterclaim
you woul d be precluded if you didn't ask for everything
that you could get.

But -- but at this stage at |east, the -- the
door -- there -- there is still conceivably an avenue of
further litigation because, SABIC hasn't yet said that
It's not going to do anything nore, that it isn't going to
petition for cert, for exanple.

MR COLEMAN:  And, indeed, Your Honor. | nean,
SABI C has represented to the Court that it likely intends
to seek certiorari relief fromthis Court in the Del aware
suit.

JUSTICE G NSBURG So it has --

JUSTICE BREYER So if they do, it's not

fini shed.
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MR COLEMAN: It is not finished --

JUSTI CE BREYER Yes, all right. [1'll ask them
t hat .

MR. COLEMAN. Getting back to the Rooker-Fel dman
| ssue, which is the issue on which the Court granted cert,
Rooker-Fel dman is a narrow, |imted doctrine, but it bars
only appellate review not parallel litigation in Federal
district courts. Rooker-Feldman is not a theory of
vani shing original jurisdiction, nor is it a
jurisdictional substitute for the preclusion analysis
mandat ed by Congress in the Full Faith and Credit Act.

The expansive interpretation asserted by SABIC
m spercei ves the fundanmental nature of appellate review
It's untethered to any natural negative inplication in 28
U S.C 1257. It illegitimately displaces the application
of section 1738, the Full Faith and Credit Act, in nbst
cases to which it is traditionally applied, and it serves
absol utely no useful purpose.

JUSTI CE BREYER Wl |, the problemthat bothers
me -- and | don't know that there's an answer to it -- is
you have plaintiff. Plaintiff goes into State court. He
brings a lawsuit, a tort suit, a contract suit. And then
he decides he'd also like to go to Federal court. He
brings exactly the sane suit. And here we have two suits

and exactly the sane thing running along at the sane tine.
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Now, | know there are principles fromthis Court's case
| aw t hat says, well, that's what's supposed to happen
They' ve al ways bot hered ne.

But now let's take a special instance. The
special instance is that in court one in the State, the
plaintiff |oses. Now, what he decides to do is to say to
the Federal court, we want you to review what they did in
the State court. Can't do that. R ght?

MR, COLEMAN:  Yes, Your Honor.

JUSTI CE BREYER Ckay. So he brilliantly
figures out I will omt the word review fromny -- fromny
notion. | will ask for precisely the sanme thing just not
use that word review | will ask themto go and nake
t hei r deci sion which happens to be -- in ny opinion should
be -- 100 percent the opposite of what the State court did
showi ng they're wong. But | won't use the word review.
Now, you say because he cut the word review out, he can do
it.

MR. COLEMAN. No, Justice Breyer. |It's not
because he cut the review out. Rooker-Feldman is an issue
of appellate -- the exercise of appellate jurisdiction.

So what does appellate jurisdiction nean? Well,
appel l ate --

JUSTICE G NSBURG M. Col enan, woul d you

clarify, | think, in response to Justice Breyer's inquiry?
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Rooker - Fel dman both invol ved State court litigation that
was over and done with. Then you cone to the Federal
court. You have two parallel cases would be -- brought
within a nonth of each other?

MR COLEMAN.  Wthin 2 nonths of each other.
Wthin a nonth of each other, Your Honor.

JUSTICE G NSBURG And isn't the standard
defense of the person who has started the other suit
first, well, Your Honor, prior action pending, please hold
the case that started second in abeyance till we get done?
And if we winin the first case, then it wll be
precluded. Then the second case -- the parallel case wll
be precluded. That's not Rooker-Feldman territory.

MR. COLEMAN. That's -- that's -- Your Honor,
that's our position that -- concurrent jurisdictionis a
separate issue fromthe appellate review i ssue that
Rooker - Fel dman r ai ses.

Justice Breyer, the answer to your hypotheti cal
is that appellate review is sonething different from
having a parallel action. Appellate reviewis probably
best defined by two characteristics that I'll try to flesh
out for you.

The first is that the proponent alleges sone
sort of injury-causing error by the trial court and not by

t he adversary and then seeks an order reversing, vacating,
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or otherwise nullifying that [ ower court order. Wen a
party alleges an injury by his adversary rather than the
trial court, the nost that can really be said is that you
are continuing on a parallel litigation but not that you
are seeking appellate review. You do not have what | ooks
| i ke appellate review. You're not alleging errors by the
| ower court. You're not seeking an order that directly
nul lifies or otherw se undoes the State court judgnent.

JUSTI CE SQUTER: No, but the argunent -- it
seens to ne the argunent is that in a de facto sense, when
you try to litigate the Federal case, after losing the
State case, you in effect are asking the Federal court in
sonme sense to review what happened in the State court.
Justice G nsburg's answer to that is preclusion is the
answer. |s that your answer?

MR. COLEMAN.  Absol utely.

JUSTI CE SOUTER  Because if that -- if that is
-- if we accept that as the answer, then there's no
argunent for saying you shoul d expand Rooker-Fel dnan to
include the de facto review as opposed to the -- the very
strict sense of review that you're tal king about.

MR, COLEMAN. That is absolutely our position,
Justice Souter, that preclusion addresses all of these
| ssues.

JUSTI CE BREYER Wl |, but can you -- can you
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expand on this a little? |1'mnot taking a viewon it.
|"mtrying to clear up what's a confusion in ny mnd. |
see how you could do this on the parallel business with --
with delaying it on the docket and using the doctrine of
preclusion. | understand that.

But we've still got this doctrine called Rooker-
Fel dman out there, and as |ong as you have that doctrine,
it strikes ne as odd if -- say, it weren't a plaintiff.
Say it was the losing party, you know, that was asking the
Federal judge, Judge, you have this case on your docket.
Let's nove it up. Let's decide it now. He doesn't use
the word review, but everything else is the sane. He
wants a decision out of that court that is going to be the
opposite of what the State court did. And what's
concerning me -- maybe | shouldn't be concerned, but
what's concerning nme is whether he can get it or not seens
to turn conpletely on whether he uses the word review in
the petition.

MR COLEMAN: | don't -- | don't think that that
is true. It should not and does not turn on the words
that you use in your petition. Wat it turns onis the
fundanental nature of the injury that you claimand of the
relief that you seek.

One reason why you don't need to be necessarily

concerned about this is that in all of these cases in
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whi ch one case has gone to judgnent and there is a --
either a continuation or a new case, preclusion is going
to cover these.

The only extension of Rooker-Fel dnman that SABIC
I's asking for is what they call the actually litigated
test. That is the heart of the Full Faith and Credit Act.

JUSTI CE G NSBURG  Rooker-Fel dman, if |
understand it correctly, is a subject matter jurisdiction
bar. Is that --

MR, COLEMAN:.  Yes, Your Honor. It --

JUSTICE G NSBURG Yes. And --

MR COLEMAN. -- it arises froma negative
i mplication taken fromsection 1257 and a second negati ve
i mplication from 1331.

JUSTICE G NSBURG Wll, to -- soif the two
| awsuits, the State court suit and the Federal suit --

t hey' re proceedi ng concurrently or one is held in abeyance
waiting the other, there is certainly subject matter
jurisdiction in the Federal court of the Federal action.

MR COLEMAN:  Yes.

JUSTI CE G NSBURG To apply Rooker-Fel dnman in
that context would say you had subject matter jurisdiction
at the outset, but then you lost it sonewhere down the
l'i ne.

MR COLEMAN. And -- and -- yes, Justice
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A nsburg. And that's a distinction between your
hypot heti cal and Justice Breyer's. Justice Breyer's, as |
-- if 1 understand it correctly, is that the Federal suit
starts after the State court is done. Yours is where you
have parallel actions at the sane tine. And where the
Federal clains are parallel or even filed first, as in our
case, you can't say that the nonent you file those that
you' re seeking review of some nonexistent State court
judgnment. You're sinply asking for relief from sonething
t hat your adversary did to you

And the argunent that SABIC nmakes that the court
relinqui shes jurisdiction has no basis or justification in
anything this Court has ever said. It is a theory of
vani shing jurisdiction that | cannot understand.

JUSTI CE KENNEDY:  Suppose --

JUSTI CE STEVENS: M. Coleman, can | interrupt
W th a question?

MR. COLEMAN. O course.

JUSTICE STEVENS: |Is it your position that what
shoul d have been done in this case, not in the
hypot hetical case, is the trial court should have just
stayed the action pending the outcone of the Del aware
case?

MR COLEMAN. And, in fact, that's what the

Federal district court had done, Your Honor.
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JUSTICE STEVENS: And that's what -- he did --
that was correct.

MR COLEMAN:  Yes, Your Honor.

JUSTI CE STEVENS: And then when the Del anare
case was over, then what should he have done?

MR COLEMAN.  Well, we could either ultimately
dismss it or the Federal district court could say, |ooks
| i ke your Delaware case is over. SABIC brings a notion --

JUSTI CE STEVENS: And -- and he has given you
all the relief your entitled to. Therefore, you go ahead
and dism ss the case.

MR. COLEMAN. Yes, or SABIC brings a notion --

JUSTI CE STEVENS: And therefore, ny next
gquestion is why shouldn't we do exactly that now.

MR. COLEMAN: Because the question before the
Court today is a question of jurisdiction, not of
practical consequences other than the nootness question
that SABIC has raised. But practical consequences are
that what we may --

JUSTI CE STEVENS:. Well, maybe we coul d vacate
t he judgnent of the court of appeals, say that was w ong,
but still, order it dismssed after we vacate the
j udgnent .

MR COLEMAN: | think, as in Feldman, that's a

question that should be first addressed by the district
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court. Certainly we hope that you will vacate or reverse
the Third Grcuit's judgnent and allow the district court
to address those issues. Perhaps we dismss it.

JUSTI CE STEVENS: But if you don't tell us what
I ssue remains, | don't know why we shouldn't just direct
the suit to be di sm ssed.

MR COLEMAN: There -- thereis alive -- in --
in the terns of Article Ill, there are live clains that
remai n pendi ng before the district court. And while it is
true --

JUSTICE SOUTER And | take it that's because
you don't have the cert period expired yet in the first
action and you don't have the check.

MR. COLEMAN. At the very mninmum --

JUSTICE SQUTER kay. It's -- if the 3 nonths
is expired and the check is in your hand and it's
certified, what's left?

MR COLEMAN. As a practical matter, we have no
intention. As a jurisdictional matter, there's still --

JUSTI CE SQUTER. 1" m not aski ng about your
intention. Let's assune you do intend to litigate
further. Wat for?

MR COLEMAN. If we did intend to litigate
further, SABIC would be entitled to go to the district

court and say they can't. They are precluded.
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JUSTICE SQUTER | want -- | want an answer to
nmy question. Wat are you going to litigate for? Wat's
left?

MR. COLEMAN. Well, again, setting aside our
I ntentions and hypothetically, there are cases in which --

JUSTI CE SQUTER: |'mtal ki ng about your case.
What's left?

MR COLEMAN. W -- we do not seek -- will not
seek any further review fromthe district court.

JUSTICE SQUTER: Nothing is left.

MR COLEMAN:  Yes, Your Honor.

JUSTI CE BREYER: Now, suppose you don't have the
check. Wiat's left?

MR. COLEMAN. Well, the case is still up in the

air.

JUSTI CE BREYER  Way?

MR, COLEMAN: Because --

JUSTI CE BREYER  You have a judgnent.

MR COLEMAN. -- the case -- the case is not
over. |Indeed, because the State --

JUSTI CE BREYER | never heard of a case that
isn"t over until you get the check. | thought the case is

over when you have the judgnent.
(Laughter.)
JUSTI CE BREYER And then if they don't give you
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t he check, you have a different matter. W have to get it

enf or ced.
MR COLEMAN: There is a different matter.
But as a matter of Article Il jurisdiction,
Your Honor, the -- the nootness doctrine does not apply to

a situation where you have a judgnent and it doesn't
necessarily apply the nonent you get paid.

JUSTI CE KENNEDY: Suppose that you lost in the
State court and the judgnent is final. You then go to
Federal court. Are -- is there a context in which Rooker-
Fel dman m ght then be applicable? This is all
hypot het i cal .

MR. COLEMAN: Qur argunent is that it would be
applicable only if the injury that we clained in our
Federal suit was an injury caused by the State court --
the court itself or the judge rather than our adversary
and we sought relief fromthat judgnent. That would
obtain the nature of appellate jurisdiction rather than we
say, well, SABIC did us wong, we'd |ike a judgnent. And
t hen SABI C can cone in and say, well, they're precluded.
They already tried that.

JUSTI CE KENNEDY: I n other words, if you had
sonme ongoing relation and, in this hypothetical, the State
court ruled against you and you went in to try to reverse

that ruling, that would be -- that woul d Rooker - Fel dman.
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MR. COLEMAN: Yes. |If we alleged harmfromthe
court and sought relief fromthe court's judgnent.

JUSTICE G NSBURG There were only the two
cases, Rooker and Fel dman, that established this.

MR, COLEMAN:  Yes.

JUSTICE G NSBURG Has this Court ever said
anything to suggest that Rooker-Fel dnan, as apart from
precl usion doctrine, applies to parallel litigation
I nstead of you go into Federal court after the State court
Is over and you're trying to undo what the State court
di d?

MR COLEMAN: | don't think this Court has ever
hel d any such thing, and | think it would be inconsistent
wth at |east Feldman itself. The idea of -- of appellate
jurisdiction over the constitutional clains in Fel dman
that were held not to be barred conmes down in the end --
SABI C says, well, those clains weren't actually litigated.
But the opinion itself on page 467 points out that the M.
Fel dman had rai sed his constitutional clains in front of
the D.C. Court of Appeals in terns of asking for his
wai ver. And when | checked the oral argunent transcript
fromthe Feldman case, it was nentioned specifically in
terms of M. Feldman had raised the constitutional clains
in front of the DC. Court. And that's on pages 9, 14,

and 16 of the LEXI S version of the oral argunent
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transcript.

JUSTI CE G NSBURG But there's no preclusion
unl ess they're al so deci ded.

MR. COLEMAN. Yes. Well, yes. The district
court could then decide whether in fact they were
precluded, and -- and it's likely that they were. |
didn't follow up on what happened when the case went back
down on remand.

But the Court said, we're not going to decide
that. We will allowthe district court to address that in
the first instance.

And so we think that the actually litigated
revi sion of Rooker-Feldman is sinply inconsistent with
Fel dman itself, that it inproperly displaces full faith
and credit that is not true to the negative inplication
fromsection 1257 which has to be a very narrow
i mplication, indeed, because 1257 gives this Court
jurisdiction, and it's only appellate jurisdiction, to
suggest that another court doesn't have that appellate
jurisdiction nust be -- nust be narrowy |imted to the

context, the type of lawsuits that this Court woul d seek,

which is not sinply they did me wong, please -- please
gi ve ne noney, but rather, that |ower court erred. It
violated ny rights. It is structurally or in sone -- in

viol ation of Federal rights or sonething that the court
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did and that you have been asked to fix. That, we think,
Is consistent with the proper negative inplication from
1257, but overrunning nost of preclusion law sinply is
not .

For these reasons, we would ask the Court to
rever se.

And, Justice Stevens, | would Iike to reserve
t he remai nder of ny tine.

JUSTI CE STEVENS: You may do so.

M. Castanias. | hope you'll tell us also
whet her you think the case is noot before you're through.

ORAL ARGUMENT OF GREGORY A. CASTANI AS

ON BEHALF OF THE RESPONDENT

MR. CASTANI AS: Justice Stevens, and nay it
pl ease the Court:

This case is noot. There is nothing for Exxon
Mobil to get at this --

JUSTI CE BREYER Well, you're still asking for
cert.

MR. CASTANIAS: That's right, and that's --

JUSTI CE BREYER Wll, then why is it noot?
Because sonet hing coul d happen. W mght get this case in
theory, take it on cert, and discover a jurisdictional
probl em t hat sonehow destroys the case w thout a deci sion,

and shoul d that happen, there luckily for themthey have
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this other case going. So as long as -- you're prepared,

| take it, to say you're going to ask for cert. If that's
what you're going to say, | don't see how the case is
over. It's up to you.

MR. CASTANIAS: Ckay. Well, I'm-- |'mnot

going to take the Hobson's choice, Your Honor, but | am
going to tell you, first of all, that SABICis going to
apply for cert. At least that's ny current understandi ng.

And second of all, that shows why this case is
not justiciable at this point because if the nost |ikely
event in the -- in the event of this Court's review of the
Del aware determnation, is a reversal on a statute of
limtations problem That's the reason this suit was
brought as the, quote, insurance policy that the Third
Circuit identified, which was if the Del aware Suprene
Court or the Del aware Superior Court had kicked this suit
on the ground of the 3-year statute of limtations -- and
I f you | ook at page 20a of the supplenental brief, the
corrected supplenental brief that we filed with the Court,
i ncludi ng the Del aware Suprene Court's opinion, you'll see
that they had a whale of a tine getting over the plain
| anguage of their own statute.

JUSTICE BREYER Al right. [If for -- sonmehow
you won on that, even though it sounds a little like a

State |l aw i ssue, but nonetheless, if you won on that and
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they reversed it as a statute of limtations, then what
they're saying is, well, that's just why we filed in
Federal court. W didn't want the Federal court to review
the State court. W wanted our Federal court suit as an

I nsurance policy in case sonething goes wong wth the
State court suit. It has nothing whatsoever to do with
Rooker - Fel dman. It is parallel adjudication, just what he
said. Now, what's your response?

MR. CASTANIAS. M response, Justice Breyer, is
twofold. First of all, with regard to the noot ness
guestion, if that eventuality occurs, that's the tine when
there may be a justiciable issue for a Federal district
court. Not now. W' ve been tal king about ifs and
hypot heti cal s and what may happen in the future.

JUSTICE G NSBURG M. Castanias, was there a
proper case in the district court when the conpl ai nt was
initially filed there sone 2 nonths after you filed in
Del awar e?

MR. CASTANI AS: We've never disputed that,
Justice G nsburg.

JUSTICE G NSBURG Al right. So you can bring
two cases, identical cases, in tw different courts, and
that's an everyday thing, and the defense is prior action
pendi ng.

MR, CASTANIAS. Right.
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JUSTI CE G NSBURG Now, you are urging that
Rooker - Fel dman whi ch this Court never applied when you had
parallel litigation be extended into a domain which is
ordinarily taken care of by preclusion doctrine. Wy
woul d you want to m x those two things up that now seemto
me rather clear, that if you have Rooker-Fel dnan, when you
rush into a Federal court and say, Federal court, undo
that State court judgnment, | don't like it? Rooker was
just a paradigmcase of that. Wy would you want to
spread that doctrine? Wat is -- what is there that
precl usi on doctrine doesn't acconplish?

MR. CASTANIAS: Well, Justice G nshurg,
precl usi on doctrine may acconplish this in a certain
nunber of cases, but | think it's inmportant -- and | think
| have to correct ny colleague on the other side here with
regard to the state of the record. Yes, there was a stay
of the New Jersey Il trial court litigation, but it wasn't
because of the Col orado River application that we nade.

In fact, if you'll look in the appendix to the petition --

JUSTICE G NSBURG Well, I'"mnot talking about
anything fancy |ike Colorado River. Prior action pending
is a famliar defense. You've got two actions. They
could even be in different districts of the sanme State and
one says, Your Honor, this case started second, the other

one is going forward, hold it abeyance because there's a

Page 25

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

prior action pending. That's not Col orado River
abstention or anything |ike that.

MR CASTANIAS: Well, I -- 1 think, Your Honor,
you will see that that is a conponent of Col orado River,
and that was part of the application that we nmade to the
district court in this case under Colorado R ver. And ny
only answer -- the only reason that |I'mbringing this up,
Justice G nsburg, is that if you'll look in the appendi x
to the petition for certiorari, you wll see that SABIC
ny client, made an application for Col orado River
abstention, and the district court denied that. The
district court denied that in this case.

JUSTI CE G NSBURG Wl |, sonetines district
judges rule incorrectly, but -- but what happened here is
the district court case did not go on because the two of
you, both sides, said, okay, the district court -- they're
all bollixed up with this Foreign Sovereign Imunity Act,

SO we're going to agree. You agreed that the case would

go forward in Delaware, the trial in Delaware. |s that
not so?

MR CASTANIAS: Well, it was -- it was -- |f
you'll look at -- | believe this is at page 8a of the
addendumto the red brief. You'll see that it was Exxon

Mobi | that pushed in Delaware, but that actually happened

before the ruling on sovereign inmmunity, that -- that they
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el ected to go forward in Del awar e.

JUSTI CE G NSBURG Wl l, when you say they
pushed i n Del aware, you brought theminto Del anare and a
-- in areverse suit. You wanted a declaration of non-
liability.

MR. CASTANIAS: Right.

JUSTI CE G NSBURG They brought their case for
liability in the Federal forum They were forced by you
into the Del aware forum and now you're sayi ng you were
pushed, that Exxon pushed. You brought the case in
Del aware. They didn't.

MR CASTANIAS: W -- that is true that we
brought the initial case, but the case was eventually
tried on their counterclains. The case was inverted to
make themthe party plaintiff. They went first at trial
and is it -- at the page | cited to you, that was where
they decided to go forward with the Del aware case.

JUSTICE G NSBURG But it was your preferred
forum not theirs. Wen they filed their conplaint, they
filed it in New Jersey where they had a rel ated case
pending. So you chose the forum

MR. CASTANIAS: That -- that is absolutely the
case with regard to the Del anare matter.

But | think what your question is getting at --

and | think I have to go back a couple of mnutes in our
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coll oquy here to tal k about why abstention won't do the
work in this case. In the lion's share of cases, it
probably will, Your Honor, but in this case it didn't.

And this brings nme back to Justice Breyer's
question which said -- in which he said that -- that
concurrent jurisdiction has al ways bothered hi m because
what you're ending up with is a race to judgnment. But
it's inportant again, Justice Breyer. |It's a race to
] udgnent .

JUSTI CE BREYER Wl |, that's -- you see,
Justice G nsburg answered that. | -- | mean, she wasn't
answering ny question, but she did say what was a
perfectly satisfactory approach, that -- that the second
person says, you know, Judge, there's another one pendi ng
and the judge says, okay, we'll let that go first except
i n some unusual instance.

JUSTI CE KENNEDY: Wi ch happens thousands of
times in -- in all of the courts. It's very common and
don't know why we're over-designing this vehicle. It's
sinmply other action pending. End of case.

MR. CASTANI AS. Justice Kennedy --

JUSTI CE KENNEDY: O end of argunent, not end of

case.
(Laughter.)
JUSTICE BREYER So why isn't it that the end?
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| nmean, here it's not noot. They filed the other action.
You point out that you not only think sonething could
weck the State claim you would love it to weck the
State claim And -- and therefore, they have this

I nsurance policy in Federal court which they'll gear up if
and when the State cl ai mdoes get wecked as you hope.

MR. CASTANI AS: Justice Breyer, | think this is
the point in the argunent where | want to turn to the
definition of review as this Court has -- has put it forth
in cases |ike ASARCO This is a case that Exxon Mbbi
dismsses in their reply brief as nere dictum | don't
think that this -- the discussion of Rooker-Fel dman and
t he ASARCO case can be dism ssed as dictumin that it was
a specific response to a specific proposal by the United
St ates appearing as amicus to disniss the case for |ack of

standing and instead remt plaintiffs to pursuing a second

suit.

In that case, the Court wote that to re-
adjudicate -- and |'mquoting here fromthe opinion, and I
don't have the particul ar page here -- to re-adjudicate

the very sane issues that were determned in the State
court proceedings would be -- again quoting -- in essence,
an attenpt to obtain direct review of the Arizona Suprene
Court's decision in the | ower Federal courts.

In ASARCO there was no reference to what the
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intent of the plaintiffs was. There was no reference to
what the timng of the lawsuits was. It was sinply that
i dentical issues actually litigated.

JUSTI CE G NSBURG So perhaps the Court, if it
had been nore cautious, would have spoken not in terns of
Rooker - Fel dman or review, but in terns of this matter has
been decided. It is claimprecluded. That's what
precl usi on doctrine is supposed to do. So in that
context, maybe this Court used the wong word. Maybe it
shoul d have said, you litigated it, it's over and done
with, nowit's precluded. Wy do you need to interject
the word revi ew?

Isn't that -- unless you're going to say every
time court A decides a case and then you're in court B and
soneone is raising the sane claim that is a review of
court nunber one rather than you're precluded in court two
because of what is -- has been litigated and decided in
court one.

MR CASTANIAS: Well, first of all, Justice
G nsburg, I"'mhesitant to say that this Court was
incautious in its use of words. This was --

JUSTICE G NSBURG It is sonetines.

MR. CASTANI AS: But -- understandably, but --
but with regard to -- with regard to Rooker-Feldman, it

was not just -- it was not just an accidental --
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i nci dental invocation of it. It was the reason for the
rejection of the argunent. The reason was not res
judicata. The reason was respect for the dignity of the
State court's work in the case, and that's ultimately --

JUSTI CE G NSBURG That's why one has preclusion
because you are giving respect, full faith and credit, to
a decision el sewhere. That's what preclusion doctrine is
all about. W respect the judgnent of the court that
rendered it. W, therefore, give it full faith and
credit. That's what preclusion doctrine is about, is
about respect and credit. Isn't that so?

MR CASTANIAS: That's -- that's -- that is --
that is generally right, Justice G nsburg, but at the sane
tinme, there -- we all agree -- Exxon Mbil, SABIC, and the
decisions of this Court -- that there has to be sone
overlap with regard to Rooker-Fel dnman and SABIC -- and --
excuse nme -- and -- and preclusion doctrine. The -- the
argunment nmade by Exxon Mbil, which is, in essence, the
sanme question you're asking nme, would have destroyed any
reason what soever for the Rooker and the Fel dnan cases, as
wel | as the ASARCO case. There's also a significant body
of law that's body of law that's been built up over the
| ast 85 years in the lower courts in -- in this regard.
And - -

JUSTI CE G NSBURG But you --
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JUSTICE O CONNOR  So sone of the |ower courts
have given a broad interpretation to Rooker-Fel dman and
have turned it into something other than the narrower view
of it. And | think that's why we granted cert in this
case, to decide whether to give it a broad or a narrow
interpretation. The Third Grcuit applies a rather broad
interpretation of it.

MR. CASTANIAS: Well, I -- | guess in that
respect, Justice O Connor, | disagree because the Third
Crcuit, admtted by its own words, applies a very narrow
versi on of Rooker-Feldman. And, in fact, using this case
as the vehicle to decide this, the -- the definition of
Rooker - Fel dman in this instance anmounts to no nore than
barring jurisdiction in a second Federal suit over the
identical clains. This is not a case where you have to
worry about clains that m ght have been brought, the sort
of things that footnote 16 in Feldman dealt wth

JUSTI CE O CONNOR:  But maybe that isn't a proper
appl i cati on of Rooker-Fel dman where the conplaint is not
about sonething the State court has inproperly done.

MR. CASTAN AS: well --

JUSTICE O CONNOR: It isn't. And so in that
sense, the Third Grcuit has a rather broader view of it
|"d say.

MR CASTANIAS: Well, to be sure, Justice
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O Connor, the Third Grcuit's viewis broader than that
whi ch appears to be adopted by the NNnth Grcuit, as well
as the Seventh Grcuit.

And | think this brings ne back to the
definition of review The -- the NNnth and Seventh
Crcuits' views in our estimation are wong because they
strictly look to the subjective intent of the plaintiff
and as to whether the plaintiff is, in fact, seeking
reversal. That -- that's the termthat's used in these
cases. Noel says seeking to set aside.

But section 1257 --

JUSTI CE STEVENS: O course, that's the | anguage
that was used in both Rooker and Fel dman too | think.

MR. CASTANIAS: And that's because, Justice
Stevens, that's -- that was the particular fact pattern of
this -- of that case.

JUSTI CE STEVENS: And that's the only fact
pattern any of our cases have dealt wth.

MR. CASTANIAS: That's -- in the Suprene Court,
that's right.

JUSTI CE SOUTER  And the -- and the concern is
think -- at least as | understand the -- the concern with
it, it -- it boils down to sonmething Iike this. Sonebody
conmes al ong and says, don't apply claimpreclusion. Don't

apply it because, for whatever reason, there's this --
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there's something wong here, and -- and Federal court
should determne the -- in fact, the -- the claim
preclusion of the State judgnent should not apply. The
answer to that is, look, that's an issue to be raised by
way of appeal of your State judgnent. You don't appeal
State judgnents in Federal court. CQut.

There's no such clai mbeing made here. The only
claimthat's being nade here or the only conceivable
claim | guess, that can be nmade here is that we m ght
want to do sone litigating in the Federal case after the
State case is over. There's no claimhere that claim
precl usi on should not apply in that instance, and because
there's no such argunent that claimpreclusion does not
apply, the answer to the problemthat you' re worried about
is sinply claimpreclusion doctrine. There's no reason to
add a perihelion or sonmething onto Rooker-Fel dman to deal
wth what is really a very sinple problemand that is, if
they try to relitigate anew in Federal court, as Justice
A nsburg says, you -- you plead claimpreclusion. Sinple.
Wiy do we need to conplicate it beyond that sinplicity?

MR CASTANIAS: Well, Justice Souter, | -- |
don't have any qualnms with the application of claim
preclusion here. The -- the Third Grcuit, though, was
being -- was being sensitive to the interests of the State

courts, as well as sensitive to the fact that it had
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another jurisdictional issue in front of it, which was
subject matter jurisdiction under the FSIA. And |'m --
|'"mcertain, as certain can be, that that court woul d have
reached the sane result if res judicata had been before
it.

But the -- the fact is that Rooker-Feldman is
there and, again, as -- as with ny response to Justice
A nsburg earlier, your -- your question would effectively
rub out any need for even Rooker and Fel dman t hensel ves.

JUSTI CE SQUTER: Wl l, no, because the -- it --
it would not rule out the need to have sonme answer when
sonmeone in a Federal court cones along and says, don't
apply claimpreclusion, whatever the reason may be. Don't
apply the claimpreclusion rules. There's sonething
unfair about doing it here. The answer to that is, |ook,
what you're really asking us to do, when you say don't
apply claimpreclusion, is to review what happened in the
State court, and we don't sit as an appellate court on
State courts. So there's still sonething for Rooker-
Fel dnan to do on, as it were, Justice -- Justice
G nsburg's cl ai m precl usion argunent.

MR. CASTANIAS: Well, Justice Souter, | think
again, with respect to the hypothetical that you ve put to
nme, the claimpreclusion is appropriately --

JUSTICE SQUTER:  It'Il get the -- it'll get the
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j ob done that you say will need to be done if you get to
t hat point.

MR. CASTANIAS: It -- it should get the job
done.

JUSTI CE SQUTER: Wiy won't it?

MR. CASTANIAS: Well, there -- there are --
first of all, there are no guarantees. The -- the
precl usion doctrines are -- are riddled with exceptions.

JUSTI CE SQUTER  Then -- then you --

MR. CASTANI AS. The preclusion doctrine --

JUSTI CE SQUTER. Then -- then you appeal. Don't
ask for a new body of law Just say, |ook, you got the
application of claimpreclusion wong in this case. W're
goi ng to appeal.

MR, CASTANIAS: | -- | disagree, Justice Souter
that -- that we're asking for anything |like a huge, new
body of law or that the Third Grcuit was maki ng a huge,
new body of | aw

JUSTICE G NSBURG Well, you're asking us to
ext end Rooker - Fel dman beyond where this Court has taken
it, and if | recall correctly, you really didn't ask for
this. The Third Grcuit injected Rooker-Feldman into the
case. |Is that not true?

MR CASTANIAS: Well, that's true, Justice

A nsburg, but it's true because of the briefing cycle.
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Wien we briefed the case, there was no Del aware judgnent.
And it was only on the eve of oral argunent --

JUSTI CE SCALI A: Ms. Castanias --

MR CASTANI AS: Yes.

JUSTI CE SCALIA: -- could -- could | cone back
to nootness? One -- one could say that not only is claim
precl usi on the answer to Rooker-Feldman, it's also the
answer to the asserted nootness here. | mean, you -- you
don't have to nove to dismss it as noot. All you have to
do is nove to dism ss because of a prior adjudication that
has resol ved this question.

Do you know of any case in which the existence
of a prior judgnment in another court has been held to
render a suit that soneone wants to press to get a second
judgnment noot? | nean, you'd think there would be a case
on that, and | suppose the reason there isn't is that
because the other side is always going to plead res
j udi cat a.

MR. CASTANIAS: Well, or the other side is going
to give up.

JUSTI CE SCALIA: O give up.

But is there any case in which nootness is
established by the fact that there is a prior judgnment of
anot her court giving you what you are asking for fromthis

Court ?

Page 37

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

MR CASTANIAS: Well, Justice Scalia, in the --
in the realmthat we're tal ki ng about here, the Fourth
Circuit's decision in the Friedman's case cane to a
noot ness conclusion. W've also cited in our brief -- and
| don't recall the nanes of themoff the top of ny head --
two cases in which the Court either -- either dism ssed or
remanded for consideration of nootness in |ight of another
State court judgnent. So | think there is -- thereis a
body of law, but |I also knowthat it is -- as recently as
yesterday | ooking at Wight and MIler on this issue, that
when conpl ete relief has been accorded by anot her

tribunal, that is the classic case of nootness.

JUSTICE SCALIA: Wll, | -- 1 don't know why --
well, if it's -- if it were so classic, there would be a
| ot of cases, and | don't -- I'mnot sure that any of
yours are right on point. And -- and | think the reason
Is that you don't need it, that claimpreclusionis -- is

the renedy for the party who wants to get out of it.

MR. CASTANIAS: Well, and again, I'm-- |I'm
certainly not going to fight claimpreclusion because this
Is a suit that should not be here. This is -- this has
had noving parts since we -- since the petition was
granted with the Del aware Suprene Court ruling and now
with yesterday's denial of reargunent in the Del anare

Suprene Court. What --
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JUSTICE BREYER Wiy is it nobot? O even on --
why does claimpreclusion apply? | nean, if you win, from
what you' ve said -- sonehow convince us that this refusa
to apply the State statute of limtations properly
vi ol ated sone Federal law, let's say -- then that would
show that the State statute of limtations applied and
barred their claim Wuld that be sufficient to knock out
the Federal suit too?

MR CASTANIAS: |'mnot sure | understand the
guestion, Justice Breyer.

JUSTICE BREYER | nean, is -- does the State
statute of limtations, if -- if it applied to the State's
case, does it also apply in the Federal cases, the
I dentical ground that everybody agrees that the State
statute governs?

MR CASTANIAS: The -- the -- there could be --

there coul d be issue-preclusive grounds on such a ruling,

Justice Breyer, but -- but --
JUSTICE BREYER | nean, if you -- if you w n,
then -- then -- if you win your State case, because of the

argunent you nade, do you also automatically win the
Federal case? Is it the sane issue?

MR. CASTANIAS: | -- |1 don't think I could say
that at this point because --

JUSTICE BREYER So it may not be the sane
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I ssue. Then -- then they say, okay, it's not going to be
clai mpreclusion, and you' d have to say insofar as it's
not the sanme issue, it's not claimpreclusion. And
therefore, they could proceed with their Federal case,
which is what they want to do | guess.

MR. CASTANIAS: And -- and that is a future
event .

JUSTICE BREYER Yes. So we can't say it's noot
in any -- and we can't say there's an alternative basis
where they'd win, can we?

| nean, I'msaying -- I"'mthinking if we get
into conference, we're discussing this case, and | say,
well, | have to think this through, is it the case that if
you're right and you end up winning in this Court, that
their case in Federal court is over? | think no, it may
not be. The answer is it may not be. Then this is not
noot at all. This is not claimprecluded at all. They
then m ght proceed with their Federal claim

MR. CASTANIAS: Well, I -- 1 guess, Justice
Breyer --

JUSTI CE BREYER Is that right or not?

MR. CASTANIAS: | don't think it's right.

JUSTI CE BREYER  Because?

MR CASTANIAS: And -- and | think the reason

it's not right is because that just shows that there's no
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|ive controversy right now That's a controversy that
m ght happen in the future.

JUSTICE BREYER Onh, well, but that -- that
isn'"t fair to them because, for all | know, they filed the
Federal case because there's a different statute of
limtations, say, that governs it that will have expired
if you don't let themfile it by the tinme -- until this
whole thing is over. They just wanted it as protection.

MR CASTANIAS: Well, two answers to that,
Justice Breyer. First of all, that seens to be a -- a
pl ace for State doctrines of tolling to apply, not Federal
| aw.

Second of all, this Court in -- in Heck agai nst
Hunphrey, which we cited in our brief, solves this --

JUSTI CE BREYER That's expl ai ning the uncl ear
by the incredibly hard to understand.

MR, CASTANIAS. I|I'msorry. I|I'msorry, Justice
Breyer.

JUSTI CE BREYER It's expl aining the uncl ear by
reference to the inconprehensible. But go ahead.

(Laughter.)

JUSTICE SCALIA: | think I wote that opinion.

(Laughter.)

MR. CASTANI AS: And indeed, you did, Justice
Scal i a.
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JUSTICE SCALIA: | never did like it.

(Laughter.)

MR. CASTANIAS: | -- |I've also gotten that
| mpr essi on

But -- but Heck | think teaches an inportant --
Heck teaches an inportant |esson for this case as well,
which is that Heck was just a suit for noney damages, | ust
like this suit. And -- and yet, this Court said that
there's going to be no cause of action under section 1983
because of the intersection of 1983 and habeas. Well, we
have the sane result here. There should be no Federal
court case here because of the intersection of section
1257 --

JUSTI CE G NSBURG No, no, because it's where
you wal k in the door. And you started out by saying this
case, | think as you nust, was a proper Federal case. It
was properly filed in -- and it was properly filed in
Del aware. So you can't tal k about a case that says, if
you've got this kind of case, you go in this door. |If
that kind of case, you go in that door. You have a case
here that could go in either door, the Federal, the State.

The usual rule is, is it not, that if Federal
jurisdiction attaches, it doesn't get |ost because of
subsequent events. For exanple, if a defendant noves into

the plaintiff's State and the only basis for Federal
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jurisdiction is diversity, subject matter jurisdiction
isn'"t lost, is it?

MR CASTANIAS: No, and in fact, the case that's
cited against us for that proposition, the Freeport-
McMoran case, nakes clear, in the portion of it not cited
by Exxon Mobil, that that rule is limted to the diversity
context. And it's not -- it -- it does not have its
genesis in statute, but it's in policy. W don't want to
keep people fromnoving across State lines. W don't want
to -- want to inpede their -- their free novenent. So
we're going to look at it at the tinme of filing.

But what we have here is a case where maybe it
was original jurisdiction when the case was filed, but
it's not original anynore.

JUSTI CE G NSBURG Maybe. It's not -- it's not
maybe - -

MR. CASTANIAS: Well, in this case, yes. In
this case, yes. But original jurisdiction when the case
was filed but not anynore because there's nothing original
about it.

JUSTI CE G NSBURG A case can becone noot, but
we' ve al ready expressed consi derabl e doubt whether that is
the fate of this case.

The notion -- you used it derisively -- the

I nsurance policy. Lawers bring protective actions all
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the tinme, don't they? There's nothing wong wth doing
t hat .

MR. CASTANIAS: Well, | guess | conme back to --
to where | started with Justice Breyer on the -- on the
merits of the Rooker-Feldman issue this norning, which is
that the concurrent jurisdiction is sonething to be dealt
with. This Court has an uneasy body of law in the
abstention area dealing with the issue of concurrent
jurisdiction, but what it doesn't have is anything that
deals with judgnents, once you get to a judgnent.

JUSTI CE STEVENS. May | ask you? |It's perhaps
an unfair question. The Chief Justice generally likes to
confine our attention to cases of this Court rather than
the courts of appeals for our primary gui dance, and nost
of the Rooker-Feldman |law is court of appeals |aw, as we
-- we both know. Going back just to Rooker and to
Fel dman, those two cases, and putting asi de ASARCO for a
m nute, which of those two cases do you think provides you
t he stronger support, if indeed any support, between
Rooker and Fel dman?

MR CASTANIAS: Well, | -- | would have to say
t hat Fel dman, of the two of them is probably stronger
support.

JUSTI CE STEVENS: And that is the case in which

the court of appeals was itself a party to the litigation.
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MR, CASTANIAS: That's right. But at the sane
time, the -- the Rooker case also dealt with relitigation
of the identical issues.

And if | could just sumup here, seeing that the
light is on here, the issue in this case is limted to
i dentical lawsuits, identical clains. The Third Grcuit's
decision in this case, if it constitutes an extension of
Rooker-Fel dman at all, is only a nodest extension because
It recogni zes, consistent with ASARCO consistent with
Heck, and consistent with the very notion, Justice Souter
of de facto appeals, not actual appeals, but de facto
appeal s being prohibited by the doctrine -- it recognizes
that clains actually litigated in a State suit to a
judgnent, if they are litigated anew in the Federal court,
that is de facto appellate review.

The judgnent of the Third Grcuit should be

af firned.
JUSTI CE STEVENS: Thank you, M. Castani as.
M. Col eman, you have 8 and a half mnutes |eft.
REBUTTAL ARGUMENT OF GREGORY S. COLEMAN
ON BEHALF OF THE PETI Tl ONERS
MR COLEMAN. And I'Il take just a few of them
Your Honor .

| believe the concession that the Federal court

exercised original jurisdiction at the tinme our case was
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filed is an inportant concession because | sinply do not
see yet still any rationale for this idea of vanishing
original jurisdiction.

| al so see the concession nade in response to --
to your question, Justice Breyer, about what happens if
they win on the statute of limtations issue. WlIlIl, one
of the cases they cite on page 12, footnote 5 of their
brief, the Northern Natural Gas case itself nmkes clear --
and there are other cases. They went to Delaware to apply
the Del aware statute of limtations. They conceded in
front of the Delaware Suprene Court that even if they had
won that, it wouldn't bar another lawsuit in a different
forumapplying a different statute of limtations. The
only way they could even hope to get the shorter statute
was in Delaware. The Del aware statute woul d never apply
to our Federal clains, so that if sonehow it went back on
that procedural ground, it would not bar a trial in
Federal court. W don't think that that's likely to
happen, but that is another explanation yet of why it's
noot .

W also cited to the Court the Male case. It is
an old case, but it does nmake clear that when there is the
guestion of jurisdiction before the court and sone ot her
court rules on the nerits, that does not make the case

noot. In fact, you really wouldn't have a need for claim
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preclusion if that were the rule in -- in nootness,
because once the case is final over there, they'd all be
noot, and you woul dn't need to apply --

JUSTI CE SCALIA: Well, that depends on who w ns.

MR. COLEMAN:  You're right.

JUSTICE SCALIA: | nean, if you lost in the
ot her suit, your claimhere wouldn't be noot. | nean, it
-- it would be precluded, but it's certainly not noot.

MR COLEMAN. | -- | think that's right.

I'd also i ke to address, just very briefly, the
ASARCO question. The |anguage that the Court used in
there we don't necessarily think was | oose or
| nappropriate, Justice G nsburg, and the reason was the
Court cites at that point an amcus brief by the United
States and it cites a particular footnote. And what that
footnote says is it's a recommendati on that the m ning
conpany in that case could file a Federal |awsuit seeking
a judgnent that the invalidation of the statute was not

necessary. But by challenging the invalidation itself,

that -- that |looks nore like a direct challenge to the
State court judgnent. |It's not sinply arelitigation. So
that behind the Court's |anguage there -- and of course,

it was really just addressing standing. It was not

directly addressi ng Rooker-Feldman. But the U S.'s

suggestion in that case was a suit challenging the State
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court judgnment, and in that situation, it |ooks nore |ike
appellate review, nore likely to infringe upon Rooker-
Fel dman-type interests.

In the end, we believe that preclusion doctrines
adequately cover all of this, that it is not true --

JUSTICE STEVENS: M. Colenman, | don't nean to
take your tinme, but in the ASARCO case, was the State
court judgnent final at the tinme in dispute?

MR, COLEMAN:.  Your Honor, there's a question
about that. | nean, the Court kept jurisdiction, but
there was a determnation that the statute was invalidate
-- was invalid and then a remand back to the district
court for further proceedi ngs.

JUSTI CE STEVENS: Because if the judgnent were
final, then that would fit right into your -- your
analysis, if the judgnent of the State court were final.

MR. COLEMAN:.  Yes, Your Honor, it woul d.

JUSTI CE STEVENS: Yes.

MR COLEMAN. In the -- at the end of the day,
we believe that this Court's preclusion jurisprudence is
not riddled wth vagaries, that it's not difficult to
understand, and that it's certainly not nore vague or
difficult than the borrow ng that they are attenpting to
do to bring existing preclusion doctrines into -- in order

t o expand Rooker - Fel dman.
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Preclusion is the answer in this case. W
bel i eve that the district court should be permtted to
address that in the first instance, and we woul d ask the
Court to reverse the judgnent of the Third Grcuit.

Thank you.

JUSTI CE STEVENS: Thank you, M. Col enan.

The case is submtted.

(Whereupon, at 11:52 a.m, the case in the

above-entitled matter was submtted.)
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