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PROCEEDI NGS
(11:08 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
next in No. 02-1624, the Elk Gove Unified School District
and David W Gordon v. Mchael A Newdow.

M. Cassi dy.

ORAL ARGUMENT OF TERENCE J. CASSI DY
ON BEHALF OF THE PETI TI ONERS

MR CASSIDY: M. Chief Justice, and may it
pl ease the Court:

The daily recitation of the Pledge of Allegiance
to the flag by mllions of school children across our
country does not violate the Establishnent d ause.
Petitioners subnit that the decision of the Nnth Grcuit
Court of Appeals was incorrect for two reasons. First,
respondent |acks standing to assert the clainms in this
case, and second, the school district policy of willing
students reciting the pledge with the words, one nation
under God, is a patriotic exercise that is part of an
unbr oken history of official government acknow edgment of
the role of religion in Anerican life.

The issue of standing in this case is one of
first inpression for this Court. Respondent seeks to
i nvoke the aid of a Federal court to override the state

famly law court in an ongoing custody dispute. W | ook

Alderson Reporting Company, Inc.
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to the state law to define the rights of parents invol ved

in custody disputes. The state court custody order in

effect both at the time this matter was pendi ng before the

Nnth Grcuit Court of Appeals, as well as before this

Court --

QUESTI O\:  Counsel - -

MR CASSIDY: -- has limted --

QUESTI ON: Counsel, on the standing issue,
normal ly, | guess, we defer to the courts of appeals in

deci ding issues of state law. Now, | guess the California

Suprene Court hasn't really weighed in on this question

and the Nnth Grcuit seens to have relied on sone court

of appeal s decisions in making its decision about

st andi ng.

Now, nornmally we woul d just defer to that,

woul dn't we, and nove on to the nerits? 1|s there sone

reason why we shouldn't do that here?

Honor ,

n --

MR CASSIDY: Well, it is our position, Your

that the Nnth Grcuit nmade an incorrect analysis

QUESTION: Wl |, maybe they did, but is it not

the case that we nornally defer to courts of appeals on

guestions of state |law on issues of standi ng?

tinmes.

MR CASSIDY: | would say the Court does defer

However, the Court has the right, and in this case

4
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the obligation, to reassess the rights when those are
incorrectly decided by the Nnth Grcuit Court of Appeals.
Inthis --

QUESTION: Is this just a question of Article |11
standing or would it be open to us under our precedents to
say that we think there's Article Ill standing, but this
really involves rights of third parties, and as a
prudential matter, we do not think it's appropriate to
exercise jurisdiction --

MR CASSIDY: | think, Justice --

QUESTI ON: Because, as | understand certainly the
Covernnent's brief, and | think yours, you don't argue
prudential standing, it's just a question, an Article III
guestion. Wuld you --

MR CASSIDY: Well, | would say both, Your Honor
that the respondent is not a stakehol der within the
nmeani ng of Article Ill. However, we would |ikew se submt
that | think that prudential argument was vis-a-vis the
Rooker - Fel dman doctrine. W have requested that this
Court not interfere with the state court ongoi ng cust ody
di spute on that basis, because essentially this is one of
a collateral attack of a state court proceeding.

QUESTION: Well, | -- | saw the Rooker-Fel dnman
cite. | just wonder if you have any other authority for

the fact that there's a prudential standing problem here

5
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and then you cite us a case other than Rooker v. Fel dnan,

woul d be Craig and Boren or Rescue Arny or somethi ng?

MR CASSIDY: | don't knowthat it -- this case

fits precisely in either the Rooker-Fel dman or ot her
prudential cases, but we do have a case that certainly
nerits that type of consideration. W believe this Court
shoul d defer and not interfere with what anmounts to the
nmother's rights and interests in the upbringing,
educational upbringing of the daughter. Second --

QUESTION: Vel l, then that gets us to Article
I1l, the father says that it's not a level playing field,
that he has a right under state |aw and he night even have
a constitutional right to have some access to the -- to
the child and to try to affect the child' s devel opnent,
and that the state is tilting the bal ance,

unconstitutionally he could say.

MR CASSIDY: Well, we would certainly disagree

with that position, Your Honor.

QUESTION: Well, but | nean, that's -- it's just

a question of standing. Does -- does -- he has no

standing to nake that clain®

MR CASSIDY: Wll, | think it's -- the best way

to approach this is whether respondent has a legally
protected interest, which he does not. He does not have a

legally protected right. Therefore, he is not a

Alderson Reporting Company, Inc.
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st akehol der within the meaning of Article Ill, and -- and
| woul d suggest --

QUESTION. Well, he's -- he's -- may | ask you on
the question of legally protected right to zero in on
this. Put Rooker-Fel dman aside for a noment, put next
friend standing aside for a noment. As | understand it,
and you correct me if I"'mwong, as | understand it, he's
saying, look, sinply as the father of this child, | have
an interest which is in fact being infringed here. Even
t hough under state |aw the nother of the child has the
right to cast the final decision on nmatters of norals,
education, religion, I nonetheless have an interest as a
father, and that interest is in seeing that ny child is
not subjected to what | believe is an unconstitutiona
religious interest or religious influence.

What is your answer to his claimthat that is
enough to gi ve hi mpersonal standing?

MR CASSIDY: | have to answer that question
Justice Souter, based upon how the school district
percei ves respondent’'s rights, and in this case, the
school district must ook to only a single decision-maker
It's the only way a school district can function. It's
the same way this Court should approach, we woul d suggest,
the standing issue.

QUESTION Well, the nother isn't a decision-

Alderson Reporting Company, Inc.
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maker for the school district, neither is the father a
decision-nmaker. |f there's going to be a deci si on- maker
it'"s ultimately going to be a judicial decision-naker on
the constitutional question. He is sinply saying, | have
aright to raise that question by virtue of ny interest as
a father, even though at the present time under state |aw
| cannot control her presence or absence at the school

MR CASSIDY: W would subnit, Justice Souter,
that the question is truly what is in the best interest of
the child. That's ultimately the determ nati on made when
we ook to parents' rights in custody disputes under state
| aw

QUESTION: But aren't -- aren't you basically
answering the question as if | were asking you a next
friend standing question? Wo should stand for the child
in court as next friend is between these two parents. [|'m
asking the question sinply about his interest, not as next
friend but as father, admttedly with limted rights.

MR CASSIDY: Wth limted rights, his rights
becorme on a nore abstract level. They are certainly not
of the degree that provide a legally protectable interest
in asserting those rights. Hs right to redress --

QUESTION:  California says otherwise. It says
he has the right to have an equal shot at trying to

influence and raise this child and that this is his right.

Alderson Reporting Company, Inc.
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MR CASSI DY: The reason, Justice Kennedy, that
we |l ook to the state law to define those rights is that
because when there are custody disputes, the court directs
whi ch parent gets the ultimate deci sion-naki ng
responsibility and authority. In this case --

QUESTION: Yes, but the judge didn't tell himto
-- to discontinue the litigation, did he? The judge has
tolerated the prosecution of the case?

MR CASSI DY: W would submt, Justice Stevens,
that the state judge cannot determine an Article |11
standi ng. The judge --

QUESTION: Well, he could certainly tell the
father, this is not in the best interest of the child,

di scontinue the litigation. He would have authority to do
that, at least to say, you can't bring this suit
purporting to represent the best interests of the child.

MR CASSI DY: But when the respondent bypasses
the state court, the respond -- the record reflects that
respondent and the nother net with the principal and the
ki ndergarten teacher of the daughter and respondent wanted
to --

QUESTION: But that doesn't go to the question of
whet her he can maintain the litigation.

MR CASSI DY: But --

QUESTION: That's a standing issue as to whether

Alderson Reporting Company, Inc.
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he can bring this lawsuit.

MR CASSIDY: But certainly if he bypasses the
state court and never has a determnation made as to
whether this is in the best interest of the daughter
you're correct. You would not have that decision

QUESTI ON: But she never asked for a relief along
that line. She -- as | understand it, the nother never
asked to tell himto discontinue the |awsuit.

MR CASSIDY: Well, she certainly sought
dismissal in a-- in a manner of speaking fromthe N nth
Crcuit Court of Appeals, and/or to intervene to -- to
denmonstrate to the --

QUESTION And | think --

MR CASSIDY: -- Nnth Grcuit Court of Appeals
as to what was in the best interest of her daughter.

QUESTI ON:  Yeah, but the judge said the daughter
could go hear himargue the case as | understand it.

MR CASSIDY: But likewise in this Court the
judge said she could not. So we have a situation where we
have to defer in a custody dispute like this to the state
court's judgnent as to what's ultimately in the best
interest of the child. Wen -- when we go back and | ook
at the rights as defined, the ultinmate decisi on-nmaki ng
authority is with the nother in this case, and the reason

that the courts adopt that is consistent with the

10
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California educati on code for school districts, because
under the California education code, the school districts
have to have only one decision-naker. Qherw se, they
couldn't function properly when there are di sagreenents
with parents that are involved in custody disputes.

In referencing that code section, California
education code section 51100 sub D, in relation to the
rights of parents to participate in the education of their
children, the California education code specifically
provi des, this section does not authorize a school to
permt participation by a parent in the education of a
childif it conflicts with a valid order for custody
i ssued by a court of conpetent jurisdiction.

Wth that, | would like to reserve the remai nder
of ny time, M. Chief Justice.

QUESTION Very well, M. Cassidy.

Ceneral dson, we'll hear fromyou.

ORAL ARGUMENT OF GEN. THECDORE B. COLSON
ON BEHALF O THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG THE PETI TI ONERS

MR COLSON M. Chief Justice, and may it please
the Court:

Respondent has no right to bring this case in
hi s daughter's name and no i ndependent, |egally protected

right to challenge in Federal court the conditions of his

11
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daughter's education. A California donestic relations
court with specialized expertise and continuing
jurisdiction has determned that the best interests of the
child require that decisions with respect to the
conditions of the child s education are matters that
shoul d be nmade -- those decisions should be nmade by the
child s nother.

QUESTION Wl |, he says, | have ny own rights
He says -- I'lIl -- 1'"Il characterize his argument. He's
sayi ng, you nay be right about that, | have ny own rights.

I have a right as a father to -- to try to influence this
child --

MR COLSON Well, it's --

QUESTION  -- in -- consistent with her going to
school and with her nother and that's -- and the state set
up an unfair playing field.

MR COLSON Well, we subnmit, Justice Kennedy,
that a fair reading of what -- what the domestic relations
court, which considered the best interests of the child,
focused in on the legally protected rights of the -- with
respect to this child s education. He's claimng a right,
alegally protected right to challenge the conditions in
the public school with respect to how the child shall be
educat ed.

This record is relatively clear, not only with

12
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respect to affidavits fromthe child s nother, but also
with respect to the decisions, the transcript of the
Septenber 11, 2003, decision of this donmestic relations
court, and the order that the court issued on January 9 of
this year with respect to what was damaging to the
interests of the child. 1In fact, when the respondent
brought this case when he had joint custody w thout
consulting with the nother, the trial court found here
that it was unconscionable to bring this case, especially
when he knew that it night adversely affect the interests
of the child.
W submit that, under this Court's rulings with
respect to, even in connection with the right of the
father under Stanley v. Illinois, that may be trunped when
there is a powerful interest of the child, a powerful
countervailing interest under Stanley v. Illinois and --
QUESTION One -- one nore question on standi ng.
Am | correct that you don't argue this is a prudentia
standi ng case and you don't --
MR COLSON W -- we do al so, Justice Kennedy.
QUESTION What's your best authority?
MR OLSON Well, | -- first of all, there's two.
It's Rooker-Feldman in the sense that what -- recognizing
standing here will have the effect of disturbing and

upsetting the effect of the trial court, of the domestic

13
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relations court's decision with respect to the best

interests of the child.

Secondly, with respect to the Ankenbrandt case

where the Court has decided that the Federal courts don't
have jurisdiction with respect to donestic, the so-called
domestic relations exception, and that was specifically
referred to include divorce, alinony, and custody. So
there are those -- those factors all cone together with --
with respect to describing the legally protected interest
of the -- of the defendant -- of the respondent in this
case with respect to the matters invol ving the child.
QUESTION Is this your argunent, M. dson?
-- in detern ning whet her we shoul d recogni ze hi s next
friend standing, we should take into consideration the
state custody arrangenents and the state judgments about
what is in the best interests of the child. Wen we go to
t he second question, should we recogni ze his individua
standing, if we do recognize his individual standing, but
we don't recogni ze his standing as next friend, we wil
undercut the interests which are being protected by
refusing to recogni ze his standing as next friend. W've
got to go, in effect, we've got to conme to the sanme
conclusion in each case or we wi |l undercut our concl usion

on -- on next friend standing if it's adverse.

MR COLSON That's -- that's absolutely correct,

14
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Justice Souter, and | think that's consistent with the so-
call ed donestic relations exception, the -- and the -- and
the court in that case recogni zed the special expertise of
famly courts with continuing jurisdiction with respect to
sensitive matters. Wth respect to that, this Court woul d
collide with those concerns.

If I mght turn to --

QUESTION But the -- the nerits here certainly

have nothing to do with domestic rel ations.

MR CO.SON The -- well, and they do in the sense

that they -- the -- the natters that are before this Court
with respect to the Pledge of Al egiance in the public
school has to do with the child' s education and inpacts
with respect -- and there is in the record, M. Chief
Justice, affidavits fromthe nother expressing her concern
about the effect on the child of being thrust into the

vortex of this constitutional case.

One deci si on-maker has to nmake decisions with

respect to the best interests of the child and the
collision of those interests, and that comes into play
because the child is the one that -- it's interesting that
the respondent's brief are full of references to the
interests of the child, the alleged coercive effect of the
Pl edge of Allegiance, the inpact on the child s rights and

so forth, though -- therefore, although the respondent

15

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tal ks about this separate independent right of his
interest when his -- when it cones to his brief, the
i ssues that he's articulating throughout the brief don't
support that standing. They support the standing of the
next friend on behal f of the child.

If I might turn to the nerits, this Court
repeatedly noted that the Pledge of Alegiance is a
cerenoni al, patriotic exercise that acknow edges, and as
this Court has repeatedly held --

QUESTION Do you nean repeatedly held or
repeatedly said?

MR COLSON Repeatedly said and in the --

-- in the sense of Semnole Tribe, Justice Stevens, this

is nmore than dicta. It is -- it is explanations by the
Court for the holdings in those -- in those cases by the
Court. Indeed, | found, and this -- it's a -- thisis a

calculation that's capable of being nade by reference to
the cases cited in the brief, 14 separate Justices

articulating that there was a significant difference

has

in the

between a purely religious exercise, such as in the prayer

cases, and the cerenonial reference in solem public

occasions of -- with respect to the Pledge of Allegiance.

Fourteen Justices of this Court since the Pl edge

of Al legiance was anended have indi cated that the Pl edge

of Allegiance is not a religious exercise, it is sonething

16
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different of a cerenonial nature.

QUESTION Wthout benefit of brief and oral
ar gunent .

MR CO.SON Well, they -- there were references
to the case in -- of -- of course in the briefs and -- and
in connection with the case, but the fact is that the
Court was distinguishing, and the Court repeatedly said
that, that there is a major distinction between those
purely religious exercises such as prayers or recitation
of the Ten Commandnents, or in the evolution cases. The
respondent cites nine cases that he says support the
proposition that he's articulating. He left out a nunber
of other cases where the Court has considered the issue of
religion in public schools, but those very cases,
including the -- the Lee v. Wisman case invol ved a Pl edge
of Allegiance at the same tine that the prayer was being
uttered. Those -- all of those cases refer to the
difference in significant constitutional respects.

QUESTION Do you think the state or the school
district has the obligation to excuse fromthe classroom a
child whose parents disagree with the pl edge?

MR COLSON Yes, and it does. There's no
question about that.

QUESTION: There -- there is that -- that -- that

constitutional right?

17
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MR COLSON Yes, and that has been addressed, of

course, in -- throughout the brief.

QUESTION Wiy -- why is that if this is not a

prayer or not an exercise?

MR OLSON Wll, the -- the Court held in West

Virginia v. Barnette that persons of conscience being
concerned about expressing allegiance to -- and that case

occurred at a time before the pl edge was anended.

QUESTION Well, that was not a prayer either

That was sal uting the flag.

MR OLSON: That was the Pledge of Allegiance to

the flag, but -- but that's the sane thing that's
happeni ng here, M. Chief Justice, that the child are
excused fromreciting the -- the Pledge of Allegiance to
the flag. Wat |I'mreferring to in these other cases, as
| indicated, 14 individual Justices have expressed a

di fference between prayers, purely religious --

QUESTI O\ They' ve expressed the viewit's just a

cerenonial matter. Do you think that the pledge has the
sane neani ng today as when it was enacted with -- when the
words, under Cod, were inserted into the prayer, into the
pl edge?

MR COLSON Well, | think that the, as this,

| anguage of the Justices of this Court have expressed that

18
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QUESTION Well, forget the --

MR OLSON -- because of --

QUESTION -- forget the, forget all that dicta
for just a noment. Do you think in-- is it the
Covernnent's position that the words, under God, have the
sane neani ng today as when they were first inserted in the
pl edge?

MR COLSON: Yes and no, and | would like to
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answer, explain if | nay.

(Laughter.)

QUESTI O\ Because it's a terribly inportant

questi on.

MR COLSON It's an inportant question because

the reference to under Cod in the pledge, as numerous
decisions of this Court have indicated in dicta, what as a
part of a -- of a thought process of com ng about to the
conclusion that it -- it is an acknow edgnment of the
religious basis of the framers of the Constitution, who
believed not only that the right to revolt, but that the
right to vest power in the people to create a governnent
becane -- cane as a result of religious principles. In
that sense, the Pledge of Alegiance is today, that has
that sane significance to this country as it did in 1954

when it was anended.

But as this Court has also said, and that's the

19
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other part of ny answer to your question, this Court has
al so said the cerenonial rendition of the Pledge of

Al |l egi ance in context repeatedly over the years has caused
-- woul d cause a reasonabl e observer famliar -- as this

Court's First Amendnent Establishment d ause jurisdiction

points out -- woul d cause a reasonabl e observer to
understand that that is -- this is not a religious
invocation. It is not like a prayer, it is not a
supplication, it's not an invocation. It is --

QUESTION: Your -- your argument is that there's

a stronger case now than there woul d have been 50 years
ago?

MR COLSON Yes, Justice Gnshurg, and that
for many reasons, for -- because of the reason that | just
made, but al so because the Congress revisited this issue
in 2002 after the decision belowin this case. There are
findings in the record which are a part of the brief, with
respect to what the -- what the pledge neans, the context
of the pledge in its historical context, in the connection
with its civic invocation, its ability to invoke certain
principles that are indisputably true, which gave rise to
the institutions which have given us freedomover all this

period of tine.

It"'sin-- it is significant that the Court in,

the Congress, in making those findings, specifically

20
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referred to the decisions that | was referring to before,
whi ch have been characterized as dicta, but very inportant
di cta, because they explain howthe Court cane to its
concl usi ons.

So those are differences. The other difference
that should be made is that the chall enge here too is not
directly to the Pledge of Allegiance, but it's to the
i nvocation or the -- the articulation of the Pl edge of
Al egiance in the EHk Gove School District. The State of
California requires those patriotic exercises in that
school district under the phrase, patriotic
responsibilities of the schools, or words to that effect,
and that -- and the school district itself puts this in
the category of a patriotic exercise.

And to go back to what this Court has taught us
with respect to the Establishnment d ause and the
endor senment prong of the Establishrment dause, it's the
entire context. |It's the nation's history, it's a Pl edge
of Allegiance to the flag and to the nation for which it
stands, and then a descriptive phrase, under God,
indivisible, with liberty and justice for all. So --

QUESTION: Vel |, why not have it like oath or
affirmation? That is, give people a choice, don't say
it's got to be all one way or all the other, but say

children who want to say under God can say it and children
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who don't, don't have to say it.
MR COLSON Well, they don't. They don't have to
say it. They don't --

QUESTION: But they can be -- take part in the

pl edge.
MR CQOLSON They can take part in the pledge --
QUESTION In their own way.
MR CQOLSON -- without saying any words. They
can decide not to participate in the pledge at all, and

think that's covered by the Wst Virginia v. Barnette
decision of this Court. The -- the -- and | want to nake
this point before ny tinme elapses, is that the respondent
makes a point of saying, this is the sane as requiring the
pl edge to say one nation under Jesus. That is conpletely
different. It's not supported by the history where the
franmers of our Constitution repeatedly referred to God,
Lord, the creator, and there's a very interesting piece of
hi story with respect to that

When the Virginia bill of establishing religious
freedomwas articul ated, they -- they used the phrase, the
holy author. Thomas Jefferson in his autobi ography, which
was published in 1811, said there was a notion to anmend to
refer to the holy author, Jesus Christ, and he said in his
aut obi ography that that was rejected because the franers

of the Virginia Bill of R ghts, or act establishing
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religious freedom which is a precursor to the
Establ i shnent O ause, was intended not to include any
particular sect, but to -- to apply to Jews, H ndus,
Mohanmmedens, and it even says the word infidels in Thomas
Jefferson's explanation for the background of that act.
In -- in summary, the state -- the Pl edge of
Al l egiance is not what this Court has said the
Establ i shnent O ause protects against, that is to say,
stat e-sponsored prayers, religious rituals or cerenonies,
or the inposition or the requirement of teaching or not
teaching a religious doctrine.

The Establishment O ause does not prohibit civic and
cerenoni al acknow edgnents of the indisputable historical
fact of the religious heritage that caused the framers of
our Constitution and the signers of the Declaration of
I ndependence to say that they had the right to revolt and
start a new country, because although the king was
infallible, they believe that God gave themthe right to
decl are their independence when the king has not been
living up to the unalienable principles given to them by
God.

QUESTI O\ Thank you, General d son.
M. Newdow, we'll hear fromyou. Am]I
pronounci ng your name correctly?

MR NEWDOWN Yes, you are.
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QUESTI ON: Pl ease proceed.

ARGUME NT O M CHAEL A NBEWDOW

ON BEHALF OF THE RESPONDENTS

MR NEWDOWN M. Chief Justice, and may it please

the Court:

Every school norning in the Bk Gove Uified
School District's public schools, governnment agents,
teachers, funded with tax dollars, have their students
stand up, including ny daughter, face the flag of the
United States of Anerica, place their hands over their
hearts, and affirmthat ours is a nation under sone
particular religious entity, the appreciation of whichis
not accepted by numerous people, such as nyself. W
cannot in good consci ence accept the idea that there
exists a deity.

| aman atheist. | don't believe in God. And
every school norning ny child is asked to stand up, face
that flag, put her hand over her heart, and say that her
father is wong.

QUESTION: Well now, let's -- let's talk first
about standing. You only give it two pages in your brief.
It -- it seens to ne inportant to recogni ze that these
aren't just technical rules that we | awers are interested
in, but that there's a common sense conponent to it. And

you are asking the Court to exercise the extraordinary,

24

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he breat htaki ng power to declare Federal |aw
unconstitutional, and the common sense of the natter, it
seens to ne, is that your daughter is -- is the one that
bears the blane for this. She's going to face the public
outcry, the public outrage, and we take the case, | think,
on the assunption that even at her tender years she
probably doesn't agree with that and that her nother
certainly doesn't.

And it seens to nme that your insisting on
standi ng here contradicts that common sense core of the
standing rule, which is -- and I'mjust talking about her
standing, |'mnot tal king about yours -- that the common
sense core of the standing rule is, when a citizen wants
the courts to exercise this awful power, that they take
the consequences, and you're putting that on her. That's
the common sense of the matter to me, M. Newdow.

MR NEWDOWN | would answer that in two ways.
First of all, Palnore v. Sidoti says that we shoul dn't
| ook at the harns that occur to people as a result of
prej udices of our society. |If, in fact, the Constitution
is being violated, if in -- and there are consequences
frompeople trying to uphold the Constitution, that just
happens to happen. |'mnot convinced that there are goi ng
-- going to be adverse consequences to ny daughter. M

daughter's going to be able to wal k around and say that ny
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fat her hel ped uphold the Constitution of the United
St at es.

QUESTI ON: Maybe so, maybe no, but the rule of
standing is that the person who brings the suit has to
affirmthat they have that stake now when the suit is
brought, and she doesn't.

MR NEWDOWN Correct, but I"'mnot bringing this
in her behalf, that was taken out. |'mbringing this in
ny behal f, and ny child --

QUESTION That's -- that's a different point
altogether, but if she has no standing, then it seens to
me the next question is whether or not the rights that you
assert, and | understand what they are, do seemto
under cut her position

MR NEWDON They may well do that, but she's a
separate entity. | have a right of standing, and the
question that this Court has is nmerely, do | have that
right. And ny daughter is told every norning --

QUESTION: Yet -- but see, then -- then you're
getting back to your daughter. It seens to ne this case
has to be about your rights, and you began this argunent
by tal ki ng about your daughter and you're tal ki ng about
her now | think she has, at least we'll say, | have
serious concerns about her standing, and so it seens to nme

that her position is irrelevant.
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MR NEWDON And | agree with that, Your Honor.
| amsaying | as her father have a right to know that when
she goes into the public schools she's not going to be
told every norning to be asked to stand up, put her hand
over her heart, and say your father is wong, which is
what she's told every norning. That is an actual,
concrete, discrete, particularized, individualized harmto
me, which gives nme standing, and not only gives me
standi ng, denonstrates to this Court how the --

QUESTION Wl |, she does have a right not to
parti ci pate.

MR NEWDOWN She has a -- yes, except under Lee
v. Wisman she's clearly coerced to participate. |f there
was coercion in Lee v. Wisnan --

QUESTION That was a prayer.

MR NEWDOWN Well, I'mnot sure this isn't a
prayer, and |'m-- | amsure that the Establishnent O ause
does not require prayer. President Bush, and this is in
the Arericans United brief, stated hinself that when we
ask our citizens to pledge allegiance to one nation under
Cod, they are asked to participate in an inportant
Anerican tradition of hunbly seeking the w sdom and
bl essing --

QUESTI ON: Yeah, but | suppose reasonabl e peopl e

could ook at the pledge as not constituting a prayer.
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MR NEWDON Wl |, President Bush said it does
constitute a prayer.

QUESTION Well, but he -- we certainly don't
take himas the final authority on this.

(Laughter.)

QUESTION What -- what you say is, | pledge
all egiance to the flag of the United States of America and
to the republic for which it stands. So that certainly
doesn't sound like anything |like a prayer.

MR NEWDON Not at all.

QUESTION: Then why isn't General dson's
categori zation of the remai nder as descriptive, one nation

under God, with liberty and justice for all? You can

disagree it's under God, you can disagree that it's -- has
aliberty and justice for all, but that doesn't make it a
prayer.

MR NEWDOWN First of all, | don't think that we
want our -- that the purpose of the Pl edge of Al egiance

is to disagree that it's liberty and justice for all. |
thi nk the whol e purpose of the pledge is to say that, and
this Court has stated it's an affirnmati on of belief, an
attitude of mnd when we pledge, and | think you have to
take all the words. It says under Cod. That's as purely
religious as you can get and | think it would be an

armazing child to suddenly cone up with this know edge of
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the history of our society and -- and what our nation was
f ounded on.

QUESTION: What -- what -- M. Newdow -- what if,
i nstead of the Pledge of Allegiance, the school required
the children to begin their -- their session by singing
CGod Bl ess Anerica? Wuld that make your case weaker or
stronger?

MR NEWDOW | don't think so. If it was --
well, if it --

QUESTION Well, you don't think weaker or you
don't think stronger?

MR NEWDOWN | -- | think that if -- if they
stood up the child and they said, stand up, face the flag,
put your hand on your heart and you say God bl ess Aneri ca,
| think that would clearly violate the line as well, just
as in God we trust.

QUESTION Well, what | -- ny -- ny hypothesis is
that they ask the children to stand and to sing the -- the
patriotic song, CGod Bl ess Arerica.

MR NEWDOW | think the Court woul d have to go
through its -- its normal procedures and say, was this
done for religious purpose? Does it have religious
effects? Is it attenpting to endorse religion? Ve would
| ook at the text --

QUESTI O\ Sounds pretty much, nuch nore |like a
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prayer than under God, God bl ess Aneri ca.

MR NEWDOWN | -- | don't -- | don't think so. |
mean, we're saying that this --

QUESTION: You're --

MR NEWDON -- nation is under God. | rmean,
Congress told us itself when it passed the | aw

QUESTION And if children who say Cod bl ess
Mommy and God bl ess Daddy, they think they' re saying a
prayer.

MR NEWDOWN They think they're saying God bl ess,
yes, and when they say, if Daddy and Mormy were under Cod,
they' d be al so assuning that there was a God there if they
said that, and especially if they' re stood up in the
public schools. |If they did that --

QUESTION It's two words sandwi ched in the
m ddl e of sonmething and the child doesn't have to say
t hose words.

MR NEWDOW But the Governnent is not allowed to
take a position on that. Governnment is saying there's a
Cod. Certainly the child doesn't have to affirmthat
belief if there weren't the coercion that we see in --

QUESTION: The child doesn't have to if it
doesn't want to. That's not an issue in this case.

MR NEWDOW The issue is whether or not

governnent can put that idea in her nind and interfere
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with ny right. | have a absolute right to raise ny child

as whatever | see. Covernment is weighing in on this

i ssue.

QUESTION: No, you don't, you don't. You --

there is another custodian of this child who nakes the

final decision who doesn't agree with you.

MR NEWDOW Well, first of all, |I'mnot

convi nced about her naking the final decision. | think it

was shown when | tried to get ny child to attend the N nth

Crcuit that she certainly does not have the final

deci si on-meki ng power. She has a tenporary final

deci si on- maki ng power, which is good for about three days

until we get to court.

But nore inportantly is the issue that

governnent is weighing in here. The nother has no right

to tell

Elk Gove Unified School D strict howto run their

norni ng exercises. There is nothing in the custody order

that is affected by what | amasking. |If, in fact, this

Court grants the relief that | suggest and that we take

out the words, under CGod, or at least tell the Elk Gove

Uni fied School District they can no | onger do that, then

nothing in the custody order will be affected in any way.

The not her can still advocate to have God and she can do

all the things she wants.

QUESTION O course, we have -- we have so many
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references to God in our daily lives in this country. W
opened this session of the Court today --

MR NEWDOW Correct, and there are --

QUESTION -- with a reference, and | suppose you
would find that invalid as well.

MR NEWDOWN Not -- not under what the -- this
Court has to distinguish in this case. No one -- when
this Court opens, God save this honorable Court, nobody's
asked to stand up, place their hand on their heart and
affirmthis belief. This Court stated in West Virginia v.
Barnette that this is an affirnation, a personal
affirmation. Senator --

QUESTION: And you have no problemw th, in God
we trust, on the coins and that sort of thing?

MR NEWDON |f ny child was asked to stand up
and say, in God we trust, every nmorning in the public
school s |l ed by her teachers --

QUESTION It's all right for her to have the
coins and use themand read them but it's -- it's the --
t he probl em of being asked to say the pledge?

MR NEWDOWN |'msaying inthis --

QUESTI O\ Wi ch she doesn't have to say.

MR NEWDON Well, first of all, under Lee v.
Wi sman, she is coerced in --

QUESTION Now, wait a mnute. W have other
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authorities saying that no child is required to say the
pl edge.

MR NEWDOWN And no child was required to be at
the graduation at Lee v. Wisnman, but we said this is a
coercive effect on --

QUESTI O\ That was a prayer.

MR NEWDOWN And -- then we're back to the idea

of why did Congress -- Congress told us why they stuck

this in their -- their -- into the pledge.

QUESTION Well, let's -- we have to be careful
about the facts here. Your -- your daughter is not
requi red, and of course, | have a serious probl em about

your daughter's standi ng, but your daughter is not
required to put her hand over her heart and face the flag.
That's a nisstatement. She is not required to do that.
MR NEWDOWN She's not required but she is
coerced. She is standing there. She's a 6-, 7-year-old

kid at the tine, and she --

QUESTI ON: Justice O Connor points out that's the

difference in Lee and Wi sman and Wst Virgi nia Board of
Education v. Barnette. One is a prayer, the other isn't.
MR NEWDON Well, it's -- again, the
Establ i shnent O ause does not require a prayer. To put
the Ten Conmandnents on the wall was not a prayer yet this

Court said that violated the Establishnment dause. To
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teach evolution or not teach evolution doesn't involve
prayer, but that can violate the Establishnent d ause. The
issue is is it religious, and to say this is not religious
seens to me to be somewhat bizarre

And as a matter of fact, we can |ook at the
standi ng argunment and we can |ook at Elk Gove Unified
School District's brief, in which eight times they nention
that this is the nother involved with religious
upbringing, they keep tal king about religious upbringing,
18 times they spoke about religious education, religious
training, religious interest. Al of this has to do with
religion, and to suggest that this is nerely historical or
patriotic seens to me to be sonewhat disingenuous.

QUESTION | mean, it's pretty, it's a pretty
broad use of religion sometines. | -- does it make you
feel any better, and | think the answer's going to be no,
but there is a case called Seeger, which referred to the
Constitution -- to the statute that used the word, suprene
being, and it said that those words, suprene being,
included a set of beliefs, sincere beliefs, which in any
ordinary person's life fills the sane place as a belief in
Cod fills inthe life of an orthodox religionist. Soit's
reaching out to be inclusive, nmaybe to include you,
nmean, to -- because many peopl e who are not religious

nonet hel ess have a set of beliefs which occupy the sane
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pl ace that religious beliefs occupy in the mnd and woman
of areligious -- of areligious mnd in men and wonen.

So do you think God is so generic in this
context that it could be that inclusive?

MR NEVWDOW | think --

QUESTION And if it is, then does your objection

di sappear ?

MR NEWDOWN | don't think so, because if |'m not

m staken with regard to Seeger, Seeger -- the Governnent
was sayi ng what Seeger thought about religion and what's
occupied in Seeger's mind. Here it is the Covernment and
there's a crucial difference between governnent speech
endorsing religion, which the Establishnent O ause
forbids, and -- and private speech endorsing religion,

whi ch the Free Speech and Free Exercise O auses protect.
And in that case we're tal king about protecting that
individual's right for himto say in his viewthat this
occupi es the same thing as Cod.

Here we're tal ki ng about governnent, everybody
on the way here is governnment. It's Congress that stuck
the two words, under God, into the pledge, clearly for a
religious purpose. |It's the State of California that
says, go ahead, use the Pl edge of Al egiance, which is now
religious. It is the city of Elk Gove that says, now

we're going to demand --
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QUESTION: But what I'mthinking there is that
per haps when you get that broad in your idea of what is
religious, so it can enconpass a set of religious-type
beliefs in the mnds of people who are not traditionally
religious, when you are that broad and in a civic context,
it really doesn't violate the Establishnent d ause because
it's meant to include virtually everybody, and the few
whomit doesn't include don't have to take the pl edge.

MR NEWDOWN You're referring to the two words,
under God?

QUESTI ON: Yeah, under God is this kind of very
conpr ehensi ve suprene bei ng, Seeger-type thing.

MR NEWDOW | don't think that | can include
under God to nean no God, which is exactly what | think.
| deny the existence of God, and for soneone to tell ne
that under God shoul d mean sone broad thing that even
enconpasses ny religious beliefs sounds a little, you
know, it seens like the Governnent is inposing what it
wants me to think of in terns of religion, which it nmay
not do. Governnent needs to stay out of this business
altogether. And this Court has always referred to --

QUESTI O\ How about what the ending of every
executive order, in the year of our Lord, so and so? Now
that, it seens to ne, on your scale would be nore

probl enmati ¢ because it's a specific Lord and not a generic
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God.

MR NEWDOWN Well, | would note that this Court
inits bar certificates when it passes those out has in
the year of the Lord, and actually it gives an exenption
for people who find that offensive. And it would seemto
me that we ought to be --

QUESTION As -- as -- but it doesn't take away
in the year of our Lord, which is what you would like to
do. There's an option here too. The child does not have
tosay it at all, can say it except for the words, under
Cod, or can say the whol e thing.

MR NEWDOWN | think that's a huge inposition to
put on a small child. Inagine you' re the one atheist with
30 Christians there and you say to this child, let's all
stand up, face the flag, say we are one nation under Cod
and we're going to inpose on a small child the -- this

i mrense anount of power, prestige, and financial support -

QUESTION Now, | just -- 1 just want to point
out that once again you're argui ng based on the child, and
I -- | think there's a serious standi ng probl em

MR NEWDOWN | think the argunent |I'mtrying to
make, and | may not be naking it well, is that governnent
is doing this to ny child. They are telling her, they're

putting here in a mlieu where she says, hey, the
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Covernnent is saying that there is a God and ny dad says
no, and that's an injury to ne that it is --

QUESTI O\ When -- when you put it the way you

just did, that we are -- the school district is making her
an atheist, you're -- you're certainly overstating the
case, | think.

MR NEWDON |'mnot --

QUESTION: There's no indication that she is an
at hei st .

MR NEWDOWN |'mnot saying either. I'm-- I'm
saying that she -- that ny right to inculcate ny religious
beliefs includes the right to know that governnent will
not in the public schools influence her one way in -- or
the other. And government is comng in here every norning
to start off the nmorning, say put your hand on your heart,
pl edge to that flag and incorporate in that Pl edge of
Al |l egi ance that there exists this purely religious dognma
that your father has told you doesn't exist, and
governnent may not do that.

QUESTION: What -- what do you make of -- of this
argunent? | will assune, and | -- | do assune, that --
that if you read the pledge carefully, the -- the
reference to under Cod neans sonething nore than a nere
description of how sonebody el se once thought. W're

pl edgi ng all egiance to the flag and to the republic. The
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republic is then described as being under God, and | think
a fair reading of that would -- would be | think that's
the way the republic ought to be conceived, as under God.
So |l think -- | think there's some affirmation there.

will grant you that.

What do you nake of the argunent that in actua
practice the -- the -- the affirmation in the mdst of
this civic exercise as a religious affirmation is -- is so
tepid, so diluted then so far, let's say, froma
conpul sory prayer that in fact it -- it should be, in
effect, beneath the constitutional radar. It's -- it's
sonetinmes, you know t he phrase, the Rostow phrase, the
cerenoni al dei sm

Wiat -- what do you make of -- of that argunent,
even -- even assunming that, as | do, that there is sone
affirmation i nvol ved when the child says this as a
technical matter?

MR NEWDOWN | think that that whol e concept goes
conpl etely against the ideals underlying the Establishnent
Clause. We sawin Mnersville v. Gobitis and West
Virginia v. Barnette sonething that nost people don't
consider to be religious at all to be of essentia
religious value to those Jehovah's Wtnesses who obj ect ed.

And for the Governnent to conme in and say, we've decided

for you this is inconsequential or uninportant is -- is an
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arrogant pretension, said Janes Madison. He said in his

nmenorial --

QUESTION Well, | think the argunment is not that
the Governnent is -- is saying, we are defining this as
i nconsequential for you. | think the argument is that

sinmply the way we live and think and work in schools and

in civic society in which the pledge is nade, that the --

that whatever is distinctively religious as an affirnation

is sinply lost. It -- it's not that the -- that the

Covernnent is saying, you ve got to pretend that it

| ost.

S

The argurent is that it is lost, that the

religious, as distinct froma civic content, is close to

di sappeari ng here.

MR NEWDOWN And again, | -- | don't mean to go

back, but it seens to ne that is a view that you nay

choose to take and the majority of Anericans nay choose to

take, but it doesn't -- it's not the view | take, and when

| see the flag and | think of pledging allegiance, | --

it's like I'"'mgetting slapped in the face every time, bam

you -- you know, this is a nation under Cod, your

religious belief systemis wong.

t hat

And here, | want to be able to tell ny child

have a very valid religious belief system Go to

church with your nother, go see Buddhists, do anything you

want ,

love that -- the idea that she's being exposed to
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other things, but | want ny religious belief systemto be
given the sane wei ght as everybody else's. And the
Covernnent cones in here and says, no, Newdow, your
religious belief systemis wong and the nother's is right
and anyone el se who believes in God is right, and this
Court --

QUESTION If you had her in this courtroom and
she stood up when the Justices entered and she heard the
words, CGod save the United States and this honorabl e
Court, wouldn't the injury that you' re conpl ai ni ng about
be exactly the same, so you woul d have equal standi ng on
your account of things to challenge that as you do to
chal | enge what the school district does here?

MR NEWDOW | don't think the injury would be
even close to the sane. She's not being asked to stand
up, place her hand on her heart, and say, | affirmthis
belief, and | think that can easily distinguish this case
fromall those other situations. Here she is being asked
to stand and say that there exists a God. Covernnent
can't ever inpose that --

QUESTION If she's -- if she's asked to repeat
or to sing, as the Chief Justice suggested, God Bl ess
Anerica, then she is speaking those words.

MR NEWDON Again, if it were a situati on where

we said, let's only do nothing else in this classroom all

41

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

right, we'll say God bless Arerica and let's just say
those words or sonething, | think that would violate the
Constitution as well. If it's just, let's sing one song a
day and once a nmonth we get God Bl ess Anerica, no, that
woul d be certainly fine. W don't want to be hostile to
religion

But here we're not -- it's not a question of
being hostile to religion. It's -- it's indoctrinating
children and Congress said that was the purpose. This
Court is supposed to give credence and --

QUESTION Do we think of that, CGod Bl ess
Anerica, as religion? It's not exactly like a hym that
you' d sing in church?

MR NEWDON No, and again, if it were used for
the purpose to say that there exists a God, then | think
it would violate the Constitution. |If it's merely a song
and this is one of many songs, then it would be fine. But
here there's nothing else in the Pledge of Al egiance,
there's no other view here. There's one view being
enunci ated, that is that there exists a God, and
governnent may not take a view This Court has all --

every Justice here --

QUESTION Well, we're -- | don't know. | nean
that's the point where -- | have no doubt that it offends
you and | respect the fact that you're -- your right to be
42
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offended. | understand that. But the question is whether
Congress, whether -- whether the -- whether the Governnent
has the power to work that kind of offense. And on that,
because you say, well, it doesn't have the right. Well,
why doesn't it have the right? It isn't that divisive if,
in fact, you have a very broad understanding of God. |It's
not a prayer, it's in a cerenonial context, and it has a
I ong history of being evoked for civic purposes.
course, sone people will be offended, but those peopl e who
are offended can in fact ask the child, where they have
custody, to be excused or not to say the words, under God.
So it's not perfect, it's not perfect, but it serves
a purpose of unification at the price of offending a snall
nunber of people like you. So tell me fromground one why
-- why the country cannot do that?

MR NEWDOWN Well, first of all, for 62 years
this pledge did serve the purpose of unification and it
did do it perfectly. It didn't include some religious
dogna that separated out sone -- and | don't think there's
anything in the Constitution that says what percentage of
peopl e get separated out. Additionally, again, we can use
that exanple that | raised before with one nation under
Jesus. That woul d al so separate out just a few people
relatively in our country. There's not that many nore.

It's about 86 percent to 93 percent, sonmewhere in that
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vicinity, so we're separating out another anount of
peopl e, but again, the principle is the sane. W are
separating out people. W don't need to.

Again, the Pledge of Allegiance did absolutely
fine and with -- got us through two world wars, got us
t hrough the Depression, got us through everything w thout
God, and Congress stuck God in there for that particul ar
reason, and the idea that it's not divisive | think is
somewhat, you know, shown to be questionable at |east by
what happened in the result of the Nnth Grcuit's
opi nion. The country went berserk because people were so
upset that CGod was going to be taken out of the Pl edge of
Al | egi ance.

QUESTION Do we know -- do we know what the vote
was in Congress apropos of divisiveness to adopt the under
Cod phrase?

MR NEWDOWN In 19547

QUESTI O\ Yes.

MR NEWDOWN |t was apparently unani mous. There
was no objection. There's no count of the vote.

QUESTION: Well, that doesn't sound divisive.

(Laughter.)

MR NEWDOWN |t doesn't sound divisive if --
that's only because no atheist can get elected to public

office. The studies show that 48 percent of the
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popul ation cannot get el ected.

(Appl ause.)

QUESTION: The courtroomw || be cleared if
there's any nore cl appi ng. Proceed, M. Newdow.

MR NEWDOWN The -- there are right now in eight
states in their constitutions provisions that say things
i ke South Carolina s constitution, no person who denies
the exi stence of a suprene being shall hold any office
under this constitution. Among those eight states there's
1328, | believe the nunber of |egislators, not one of
which has tried to get that -- those phrases out of their
state constitutions, because they know, should they do
that, they'Il never get re-elected, because nobody |ikes
sonebody to stand up for atheists, and that's one of the
key problens, and we perpetuate that every day when we
say, okay class, including Newdow s daughter, stand up,
put your hand on your heart and pledge, affirmthat we are
a nation under GCod.

QUESTI O\ You have a clear free exercise right
to get at those laws, wouldn't you, that you recited that
said atheists can't run for office, atheists can't do this
or that? That -- that would be plainly unconstitutional
woul d it not?

MR NEWDOWN That woul d be, yes. Those cl auses

are clearly nullities at this time in view of Torcaso v.
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Wt ki ns.

QUESTION And is --

MR NEWDON However, they still exist. And the
fact that those clauses, | nean, we saw what happened to
the -- to -- when the Confederate flag was over the
statehouse in South Carolina, they had a big, you know,
everyone got, you know, very upset and said, let's get
that out. That was a flag that can nean anything to
anyone. Could we imagine a clause in the South Carolina
constitution that said no African-American shall hold any
office under this constitution, no Jew shall hold any
office under this constitution? That would be there for
two seconds naybe. But no atheists? Hey, let it stick
around, it's been there, in eight states right now today
i n 2004.

QUESTION Well, if anyone challenged that --

QUESTION: May | ask you the sane question
asked just General dson? Do you think that the words,
under God, in the pledge, and I think of things like, in
Cod we trust, on the dollar bill, which nobody really
cares very nmuch about anynore, but do you think the words,
under God, in the Pledge of Al egiance have the same
meani ng today that they did to the country when the words
were inserted in the -- in the pl edge?

MR NEWDOWN | would nmerely note that 99 out of
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99 Senators stopped what they were doing and went out on
the front steps of the Capitol to say that they want under
Cod there. The President of the United States in a press
conference with Madimr Putin decided the first thing
he's going to talk about was this decision. It was on the
front page of every newspaper. This is supposed to be one
of the major cases of this Court's ternms. | think clearly
it has enornous significance to the Anerican public and
that's why this is inportant. That's why this case is so

critical.

QUESTION: And that's why you woul d not take the

sanme position with regard to the words, in God we trust,

on the dollar bill?

MR NEWDOW | -- | think this Court can easily

di stinguish that situation fromhere, where we're asking
children to stand up, being coerced in the setting, hold
your hand over your heart and pl edge your own persona
affirmation to sonme religious entity. GCovernment is not
even supposed to be anywhere near this question
Covernnent's supposed to stay out of the religion

busi ness, and here it cane intoit, it was conpletely
unnecessary, and Congress said in 1954, in House Report
1693, the inclusion of God in the pledge, therefore -- and
they didn't use the phrase, under God, they said the

entity God -- the inclusion of God in the pledge,
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therefore, would further acknow edge the dependence of our
peopl e and our Governnent upon the noral directions of the
creator and we'll note it wasn't a creator, it was the
creator, the Christian creator and we know that because
when they put the flag up the flagpole, they played Onward
Christian Soldiers Marching as to Wr.

I mean, this is -- clearly we know what was
going on here. It was to get religion in our governnent,
and the outcry that canme when the Nnth Crcuit issued its
opi ni on shows that people still want their religious
beliefs in our governnent. And the Free Exercise O ause
is fine, they can do anything they want in the public
school s, they can go into class, they can do whatever they
want, but the Free Exercise dause has never neant that a
majority may use the machinery of the state to practice
its beliefs, and that's precisely what we have in this

si tuation.

Again, | would point out that this Court, every

menber of this Court has dermanded neutrality. Seven
menbers of this Court, six sitting today, have said that
we need -- that have authored their own opinions that say
that we need neutrality, and here we have the

qui ntessential religious question, does there exist a God?
And governnent has come in, yes, there exists a CGod. That

is not neutrality by any means.
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QUESTION What -- what -- is there any nerit to
the argurment that there's a difference in a religious
exercise and a pledge -- in the pledge -- or has that been
your whol e point here that there is no difference?

MR NEWDOW | think there is a difference when
t he pl edge doesn't have religious dogna as part of the
religious --

QUESTION: But when it doesn't.

MR NEWDOWN -- when it doesn't have a religious
creed or religious doctrine inserted.

QUESTION No, no, | nean this pledge.

MR NEWDON This -- this pledge --

QUESTION You say this is the same as the prayer
in Lee v. Wisnan?

MR NEWDON No, not at all. 1'msaying it's a
religious exercise, and clearly the whole idea, the intent
of Congress was --

QUESTION: You're saying both as a religious --
are religious exercises?

MR NEWDOWN Well, | think religious exercise is
a larger set, prayer is a subset. | would say again the

President of the United States considers the pledge in

that subset. Wether or not you do or I dois -- is
somewhat, | think irrel evant, because the question --
QUESTION Well, now, it -- it -- let's suppose,
49
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| thought the case turned on whether this was a religious
exerci se.

MR NEWDOWN Correct.

QUESTION: Which -- which clearly there was in
Lee v. Wisnan.

MR NEWDOWN Correct.

QUESTION. Wy -- why is this a religious
exercise, or -- or is it?

MR NEWDOW | think it definitely is, and it is
because the two words are, under God, and | can't see of
anything that's not religious under God, and again, |
woul d point out in the standi ng argument nade by the El k
Gove Unified School District, they repeatedly reference
the fact it's the whole issue here with the nother is
because she directs the, quote, religious upbringing.

There wasn't anythi ng about --

QUESTION Well, let -- let's assune that in Lee
v. Wisman it was 100 percent prayer, let's just assunme
t hat .

MR NEWDOWN Ckay.

QUESTION Is there -- this is naybe only --
you' ve probably figured out, 5 percent prayer under your -

- your view --
MR NEWDOW Well, | don't think --

QUESTION: -- under your view.
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MR NEWDOW That -- that's one of the issues
that -- that gets confusing. The question is, when you
|l ook at what it -- the religious part, and then the
question is, what are you going to define that as being
enconpassed in? In Lee v. Wisman, it was the prayer
within the context of the graduation and I think it was
like an hour and a half for the graduation and two m nutes
for the prayer.

So here we have, | think, if you actually
multiply and ook at the ratio, the ratio of the two
words, under God, to the Pledge of Al egiance is greater
than the ratio of the time spent on prayer versus the
graduation exercise in Lee v. Wisman. You can do that
with anything. W have Al egheny County show ng, you
know, we -- if you talk about the staircase and just
bei ng, you know, this individual thing, we could say,
well, the staircase is this -- this transportati on node
just like here the pledge is this patriotic node.

But the question is, why did you stick the
creche in the mddle of this grand staircase? The
question is here, why did you stick these two purely
religious words, under God, in the mddle of the Pledge of
Allegiance? So | would say that it's clear here there is
a purely religious purpose, we have purely religious

effects, it fails the endorsenent test, it fails the
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outsider test. Imagine you' re this one child with a class
full of theists and you -- you're -- you have this idea
that you want to perhaps at |east consider and you have
everyone inposing their viewon you, it fails every test
this Court has ever come up with, and there's a principle
here and |I'mhoping the Court will uphold this principle
so that we can finally go back and have every American
want to stand up, face the flag, place their hand over
their heart and pl edge to one nation, indivisible, not
divided by religion, with liberty and justice for all.

QUESTI ON: Thank you, M. Newdow.

M. Cassidy, you have five mnutes renaining

REBUTTAL ARGUMENT OF TERENCE J. CASSI DY
ON BEHALF CF THE PETI TI ONERS
MR CASSIDY: | would like to take this
opportunity to respond to several points. First, under
Lynch we know t hat acknowl edgrnent of the role of religion
in Anerican society is not exercising religion, nor is it

endorsing religion.

Second, respondent has stated his daughter is

being required to stand up and say the pledge. H's
daughter is not required to stand up and say the pledge.
It is the parents' choice, the parent chooses whether the
child recites the pledge. In this case, the nother has

exercised her legal right under the state custody order
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and we have discussed that previously, but therefore, M.
-- respondent's recourse is to object to the mother's
decision, to seek his recourse in state court for the

not her' s deci si on, because there is a | ack of a causa
relationship with respect to his not having a legal ly
protectable right to assert what he seens to be asserting
inthis case, that it is his daughter who is affected by
t he pl edge.

Third, follow ng Barnette, schools across the
country, including the El k Gove Unified School D strict,
have devel oped a nunber of procedures to acconmodat e
students who wi sh to opt out of the pledge exercise. They
do so by consulting with the teachers and the principal s,
who are in the best position to know how to adopt that to
the various class nenbers. In particular, there may be
several ways that a child could opt out and exercise the
rights that were devel oped post-Barnette.

Equal ly inportant to the opt-out procedure or
the voluntary requirenment is the fact that teachers now
instruct the students about mutual respect, respect of
other belief systens, of all persons' belief systens.

Third, | would like to go back to the issue that
was presented in this case, which was whether the school
district policy violates the Establishnent O ause

Respondent conceded at the Nnth Grcuit Court of Appeals
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that the school district policy had a secul ar purpose.
There's nothing in the record to show that the school
district policy was adopted solely for religious purpose,
nor is there anything in the record that shows there was
any religious purpose in adopting, in adopting, the school
district policy.

Moreover, the Pledge of A legiance in gramar
schools, in public schools, is part of a teaching program
and that's what we're here about, to tal k about the
educational upbringing of a child, and it has to do with
nati onal unity and citizenship of our young students.

QUESTION May | ask you just one question? |
hate to take your rebuttal tine, but one of the am cus
briefs filed in this case has this sentence init. 1'd
like you to comment on. |If the religious portion of the
pl edge is not intended as a serious affirmation of faith,
then every day government asks mllions of school children
to take the nanme of the Lord in vain. Wuld you comment
on that argunent?

MR CASSIDY: | would disagree, because we fee
that the use of the term one nation under CGod, reflects a
political philosophy, and the political philosophy of our
country, as set forth in the Declaration of |Independence,
isoneis -- that ours is one of a linmted government, and

that is the philosophy that's now nore enhanced, nore
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reflected in the 1954 act.
But back to our school district policy, whichis
what is being challenged in this case, | would point the
Court to the joint appendi x at page 149, which sets forth
not only that the pledge is recited in grammar school, but
also that the pledge is then -- also can be recited in
secondary school s, and |ikew se, that policy provides that
school children are to look at all the different
conponents of our history, speeches, historical docunents,
whet her they be state constitutions, the Declaration of
I ndependence, the Bill of Rghts, and |ikew se, that's
i ncorporated into the history and soci al sciences content
standards for California, specifically at grade one | evel
Not only are the students | earning the Pl edge of
Al | egi ance and si ngi ng songs such as My Country 'Tis of
Thee, but |ikew se they re |earning about the Declaration
of I ndependence, so they are | earning about our country's
nationalismand civic unity at a very early stage. They
don't say the Pledge of Al egiance and go hone.
Li kewi se, | would submt that the Pl edge of --
CH EF JUSTI CE REHNQUI ST: Thank you, M. Cassidy.
The case is submtted
(Wher eupon, at 12:03 p.m, the case in the

above-entitled matter was subnitted.)
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