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PROCEEDI NGS
[10:08 a. m]

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now on nunber 01-521, The Republican Party of M nnesota,
et al., versus Verna Kelly. M. Bopp.

ORAL ARGUMENT OF JAMES BOPP, JR ,
ON BEHALF OF PETI TlI ONER

MR. BOPP: M. Chief Justice, and may it pl ease
the Court: Like nbost states, Mnnesota selects its judges
t hr ough periodi c popul ar elections. And when candi dat es'
speech is severely restricted, the people are denied
access to the informati on they need to make an i nforned
choice. Wile state court judges are different from other
el ected officials, Mnnesota's Announce C ause, as now
interpreted by its suprene court, goes too far resulting
in elections wthout camnpaigns.

QUESTION: Could we find out fromyou just what
t he Announce Cl ause prohibits that isn't already
prohi bited by the Pledges and Prom ses Clause, as it's
been interpreted?

MR BOPP: Yes, Justice O Connor. The Announce
Cl ause prohibits, according the decision of the Eighth
Circuit, any general -- allows general discussions of the
law, while it prohibits any inplying of how a person would

rule -- a candidate would rule, on an issue or case before
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t he Court.

QUESTI ON:  How does that differ, then, fromthe
Pl edges or Prom ses Cl ause?

MR. BOPP: The Pl edges and Prom ses C ause
prohi bits any pledge or prom se that -- other than
faithful performance of duties in office. The difference
bet ween "announce," the plain | anguage of the clause, and
"pl edge or prom se" -- "announce" is sinply maki ng known,
is one of the formulations of the Eighth Crcuit, or
i mplying; while "pledging or promsing"” is nmaking a
conm tment on how you would rule in a future case.

QUESTI ON:  But you think the Announce C ause,
even as interpreted by the Eighth Crcuit to be the sane
as the ABA canon, goes beyond that?

MR, BOPP: Well, Your Honor, there is one aspect
of the current 1990 ABA canon that has -- was not
di scussed by the Ninth Grcuit or by the ABA brief. And
that --

QUESTI ON:  And where does that appear in your

brief? Were is the ABA canon we're tal king about? Were

isit? 1 want to look at it while you' re tal king about
it.

MR. BOPP: | do not have a reference to the ABA
canon, Your Honor. | apol ogize. The ABA canon states

that a -- the 1990 ABA canon states that a candi date may
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not make statenents to commit, or appears to commt in
deci di ng cases, controversies, or issues likely to cone
before the Court. Wiile the ABA and the Eighth G rcuit
seemto inply that the 1990 canon was simlar, if not the
sanme, as the 1972 canon, they did not discuss the

di fference between the words "announce" and "conmt."

"Commit," if you ook in the dictionary, says
"pl edge."” And, thus, the 1990 canon appears to be nore
narrow under plain --

QUESTION: Well, the Eighth Crcuit did say that
it was -- that Mnnesota's provision is the sane as the
ABA canon, right?

MR BOPP: It did, Your -- it did, Your Honor.

QUESTION:  And the ABA canon prohibits
candi dates, judicial candidates, from naking statenents
that conmt or appear to conmt a candi date.

MR. BOPP: Yes.

QUESTION:  And that | ooks very nuch |ike the
Pl edge or Prom se language. | -- | don't know how we
should interpret this.

MR. BOPP: Well, one of the problens, Your
Honor, is that the January 29th opinion of the M nnesota
Suprenme Court interpreting the Announce C ause adopted the
Eighth Crcuit opinion and its interpretations.

QUESTION: Ri ght.
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MR. BOPP: Unfortunately, the Eighth Crcuit had
conflicting statements about the scope of the
interpretation that it was announci ng.

QUESTION:  Well, you were -- you appear to be
arguing, in your brief at |east, that the Announce C ause
i s unconstitutionally vague.

MR BOPP: Yes, Your Honor.

QUESTION: Is that your argunent you're making?

MR, BOPP: Yes, we are.

QUESTI ON:  But did you make that argument bel ow?

MR. BOPP: Yes, we did, as to the interpretation
proffered in the district court, adding the words "likely
to come before the Court."” But where we are now, Your
Honor, is that the Eighth Circuit sua sponte added ot her
gl osses to this canon, even though it was not advocated by
any of the parties.

QUESTION:  You didn't include a vagueness
chal l enge in your petition for certiorari, did you?

MR BOPP: Yes, we did.

QUESTION: Is it in the question on which we
granted cert, do you think?

MR. BOPP: No, but it is enconpassed within the
violation of the First Amendnent that we allege.

QUESTION:  But | wouldn't have thought vagueness

was a First Anmendnent issue.
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MR BOPP: Well, in the context of First
Amendnent protected speech, a -- sonething that chills
First Amendment speech, because of -- it is a vague rule,
and therefore does not provide a bright |ine necessary for
t he exercise of that speech, that it constitutes a First
Anmendnent vi ol ati on.

QUESTION: One of the statenents of the Eighth
Crcuit -- and I don't have the citation to the brief; |
have the citation to the Federal Third -- 247 F.3d 881.

It says that the Announce Cl ause applies only to
di scussion of a candidate's predisposition on issues
likely to come before the candidate if elected to office.

MR BOPP: That is one of the three
constructions.

QUESTION: If we could -- would you agree that
that's perhaps the narrowest of the three constructions?
I want to find what m ght be the nost likely statenent to
survive review and then have you discuss that, because |
take it that you would not be -- you would not agree that
even that is constitutional.

MR BOPP: It is not the narrowest, Your Honor,
because it uses the word "issue." There are other
formul ati ons --

QUESTI ON: Yes.

MR BOPP: -- in the Eighth Crcuit case where
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they use the word "decide a case,"” such as on page 45a of
the petition -- the petition appendix. It prevents
candi dates from quote, "inplying how they woul d deci de
cases,"” end of quote. And they also, on page 52a of the
appendi x to the petition, say that, quote -- that the
canon, quote, "applies only to discussions of a

candi date's predi sposition on issues," as you've quoted,
and then finally concludes on page 53 with the statenment
that it prohibits candidates, quote, "only from publicly
maki ng known how t hey woul d decide issues.” So we have
conflicting interpretations of --

QUESTION: Well, let's take the -- let's take
the last one. | take it, if that were the authoritative
narrow ng constructing that were before us, you would
di sagree with its constitutionality.

MR. BOPP: Yes, Your Honor.

QUESTI ON:  Wbul d you agree that that would be a
constitutional standard if it were part of a code of
judicial ethics that applied to the judge after the judge
was on the bench?

MR. BOPP: No, and -- but | believe that this
canon does apply to judges once they are elected and on
t he bench.

QUESTION:  Well, are judges, after they are on

t he bench, subject to, all of the same rights that they
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have before they go on the bench, insofar as nmaking public
comment s?

MR BOPP: No, they may be Iimted in a nunber
of different ways, Your Honor, that are necessary to
advance conpelling interests.

QUESTION: Well, why is it that, if an election
is in July, the State can, under your view, not prohibit
statenents in June before he's elected, but they can
prohibit the statenents in August, after he's el ected?

MR BOPP: Well, Your Honor, the First Anmendnent
applies -- has its nost urgent application in canpaigns
for election, and it is -- and while both judges and
judicial candidates may be limted in their speech, it has
never been held that sinply announcing your views on a
di sputed |l egal or political issue constitutes an
indication of partiality such that would justify, for
i nstance, recusal or disqualification.

QUESTION:  But | thought you said it would be
okay. Then maybe | didn't understand your answer. |
t hought you said that the kind of Iimtation that Justice
Kennedy referred to would be all right for sitting judges,
that you could prohibit sitting judges fromletting their
vi ews be known on any controversial issues.

MR. BOPP: Well, then | msspoke, if that was

your under st andi ng.
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QUESTION:  Li ke the incorporation doctrine or
substanti ve due process and so forth --

MR BOPP: Canon 4 --

QUESTION: -- you think you coul d prohibit
j udges from di scussi ng those matters.

MR. BOPP: No. Canon 4 -- and in fact, Canon
4(b) of the M nnesota canons encourages judges to propose
changes in the substantive and procedural |aw, even
i ndi vidual ly.

QUESTION: Sitting judges -- sitting judges run
for election. So whatever rights the contender woul d have
in an election, | assune that the sitting judge who was
running for reelection would have those sane rights, in
your Vi ew.

MR, BOPP: W believe that they shoul d.

QUESTI ON: Because the sitting judge coul d not
be restricted, could he or she, in a way?

MR BOPP: Well, sitting judges are restricted,
for instance, from conmrenti ng on pendi ng cases that are
pendi ng before them quite properly. But here we are
tal ki ng about stating general views about the |aw

QUESTION: So sitting --

QUESTI ON: You woul dn't object to candi dates
bei ng prohibited fromconmmenti ng about particul ar cases

ei ther, would you?
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MR. BOPP: No, | woul d not.

QUESTION: | didn't take your objection to be
that you say, you know, that there's a case pending in the
courts, if | were appointed, 1'Il tell you how !l would
deci de that case. You --

MR, BOPP: W --

QUESTION:  -- wouldn't permit that, would you?

MR. BOPP: We believe that that can properly
be --

QUESTION: | thought you gave exanples, or your
-- one of the briefs gave exanpl es of comrenting on
speci fic decisions that had been rendered by the M nnesota
Suprene Court, and you said that restraint on that coment
was i nperm ssi bl e.

MR BOPP: Yes.

QUESTION: Am | not right?

MR. BOPP: Yes. That is our position.

QUESTION:  So you're naking --

QUESTION:  That was a past case. That was a
di stinction you' re maki ng between past cases and pendi ng
cases in the court that are likely to cone before you if
you' re el ected.

MR. BOPP: Yes, | -- the First Anendnent
protects discussion of past cases. However, the Eighth

Circuit opinion only allows discussion of past cases while
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the enforcenent authorities, specifically the Ofice of
Lawyers Professional Responsibility, had previously said
that you could criticize those opinions.

QUESTION: Wl |, supposing that -- supposing
that M nnesota -- the M nnesota Suprene Court had
announced that its Fourth Amendnent was nore protective
than the federal Fourth Amendnent and a candi date running
for that court saw that several cases, the evidence had
been suppressed in M nnesota courts, the defendant was
acquitted, so he said, "I think we should go back to the
idea that our Fourth Amendnent is the sane as the federa
Fourth Anendnent."” Wuld that be pernmitted under this
rul e?

MR. BOPP: Under the Announce C ause?

QUESTI ON: Under the Announce O ause.

MR. BOPP: Not if it's considered inplying how
you would rule in a future case.

QUESTION: But do we know that -- do we -- is
there any nmechanismfor getting a clarification? And the
big problemin this case is this is a frontal attack, and
so we have no specific exanples. And you can say, "I
think this would fit, and I think that wouldn't fit." |Is
there any nechanismin Mnnesota for seeking
clarification? For exanple, whether the M nnesota Suprene

Court's current rule is, indeed, the ABA' s 1990 rul e?
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MR. BOPP: You can seek a private advisory
opinion that is not binding on either the office or the
board. And petitioner Wrsal sought such an opinion after
suit was filed regarding other matters, and they declined
to provide that advice.

QUESTION:. M. Bopp, | would assune your answer
would be that if it's too fuzzy for us to understand what
it means in order to rule upon its constitutionality, it's
al so too fuzzy for a judicial candidate to know what it
neans in order to conformhis conduct to it and,

t herefore, unconstitutional.

MR. BOPP: Yes, sir, Your Honor, not only to
candi dates, but this canon binds the famly menbers, the
supporters of the candidate. |If they say anything that is
viewed to violate this construction -- this new
construction of this rule, then the candidate, himor
herself, is subject to discipline or renoval fromoffice.

QUESTION:. Well, I still want to make cl ear your
position. Your positionis -- is that the judge can,
after the judge's election, be disciplined, sanctioned for
certain remarks that he could not be sanctioned for before
the election. 1s that correct?

MR, BOPP: No, Your Honor, and if | gave you
that inpression, | apol ogi ze.

QUESTI ON: In other words, the rule --

13
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MR BOPP: | amnot --

QUESTION:  -- post and pre-election, the
rights --

MR BOPP: The rule --

QUESTION: -- to speak are the sane.

MR. BOPP: The rule is the same. But | think
the point I was maki ng was that once a judge assunes
office, there are restrictions on, for instance, his
ability to discuss a pending case that is not inmposed upon
a lawyer that is not involved in the case in any way.

QUESTION: Well, do you claim--

MR BOPP: So then --

QUESTION: Al right. Then your position is
that there is a difference as it applies to pending cases
as to which a sitting judge has to -- to which a sitting
j udge has been assi gned.

MR. BOPP: Yes, there are specific ethical --

QUESTION:  And --

MR. BOPP: -- canons that apply in that.

QUESTION: And that's all.

MR. BOPP: And that's appropriate --

QUESTI ON: Now - -

MR, BOPP: -- an appropriate limt.

QUESTION: -- are there limts on what the

candi date can say?
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MR BOPP: Yes. | --

QUESTION:  And those are what?

MR. BOPP: It's in the real mof Pledges and
Prom ses. It would apply to candi dates whet her they're
sitting judges or not, and that is that a candidate for
judicial office shall not pledge or prom se certain
results in deciding a particular case or issue in a case
wi thout regard to the law or facts of the case.

QUESTI ON:  Suppose he said, "There are a | ot of

crimnal cases pending," and, to take the Chief Justice's

hypot hetical, "we've gone too far in interpreting the
Fourth Anendnent, and |'mgoing to be nore strict.” In
your View --

MR BOPP: | think that's a --

QUESTION: -- that could be prohibited.

MR. BOPP: No, that is allowed, Your Honor,
because he's not promising certain results in a particul ar
case. That is, again --

QUESTI ON:  He says, "I prom se when these cases
come before nme, this is what 1'll do."

MR. BOPP: Then that is a pledge or prom se of
an out cone.

QUESTION:  And in your view, that can be
pr ohi bi t ed.

MR. BOPP: Yes, because there is a --

15
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QUESTION:  Well, I'"msurprised you take that
Vi ew.

MR. BOPP: Well, Your Honor, there is a public
perception of the inpartiality of the judiciary that |
t hink properly can be taken into account.

QUESTION: Wl --

MR. BOPP: And | think this rule announces a
rule that is consistent with the judge's obligation to
deci de cases in accordance with his or her role.

QUESTION:. Well, that's an extrenely fine line
you're drawing, it seens to ne, because | think a nonent
ago, in response to my question, you said that a candi date
woul d be prohibited, and wongly prohibited, under your
view -- on your view of it and from saying that M nnesota
shoul d adopt the federal Fourth Anendnent standard rather
than the nore |iberal Fourth Amendnent standard that the
Suprene Court of M nnesota hypothetically had it. You say
that a candi date ought to be allowed to do that, but he
isn"t under the M nnesota rule?

MR BOPP: He is not, under the -- well, to the
extent that we know what the Announce C ause neans --

QUESTI ON:  Yeah.

MR BOPP: -- with this conflicting formul ations
under the Eighth Grcuit opinion, talking about cases or

i ssues -- tal king about, inplying, or making known -- to
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the extent that we know the rule, it would appear that
such a statenment would be prohibited --

QUESTION:  And you - -

MR. BOPP: -- because it would inply what he
would rule in the future.

QUESTION: And you say that the First Anendnent
prohi bits that?

MR. BOPP: No, 1'd say the First Amendnent
protects tal king about prior decisions.

QUESTI ON:  What about --

MR. BOPP: And one of the problens is we're
tal king about the rule -- the Mnnesota rule versus --

QUESTI ON:  Yeah.

MR. BOPP: -- other proposed rul es.

QUESTION:  But if --

QUESTI ON: What about comment on a -- by a
candi date who is not yet a judge on a case which is then
pendi ng before the court? |In your view, can the State
prohi bit the candidate from saying, "I've been reading
about this case. | know what the evidence is, and I
believe so and so should be convicted, and | think the
sent ence ought to be the following.” Could the State,
consistently with the First Anendnment, prohibit that kind
of a comment ?

MR. BOPP: Well, there would seemto be, under

17
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Gentile, nore leeway for a lawer not in a pending case to
di scuss a pendi ng case.

QUESTION:  What's the answer to my question?

MR BOPP: | think -- | think it could not be
pr ohi bi t ed.

QUESTION: I n the question that the Chief

Justice asked, suppose the judge said, "I pledge and
prom se that if you elect ne, I will vote in every Fourth
Amendnent case to restore the lawto what it was." That's

a pl edge and a prom se, which | thought your argunent
started out saying you accept that the pledge or prom se

is avalid restriction --

MR. BOPP: | do, Your Honor.

QUESTION: -- that you can't go on that to the
Announce. So suppose that instead of -- the Chief Justice
suggested, "I think it would be a good idea if the court
went back there" -- but if he said, "I pledge and prom se
that 1 will vote that way" --

MR. BOPP: That is a classic pledge and prom se
that | think can be appropriated prohibited under the
Fi rst Amendnent.

QUESTION: As to issues and not as to particul ar
cases.

MR. BOPP: As both to issues and cases.

QUESTION: So that you -- you can't disable

18
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yoursel f from being --

MR BOPP: Open ni nded.

QUESTION:  -- persuaded by counsel that the
views you've held your whole life over the incorporation
doctrine, turn out to be wong.

MR. BOPP: Yes. And while judges certainly have
vi ews, and they announce these views in nunerous different
ways, if they are binding thenselves not to have an open
m nd and to decide a case in advance, then that is a
violation of the oath, and that type of pledge or prom se
shoul d be and can be prohibited under the First Amendment.

QUESTION: Is this different fromthat? That
is, | read through the M nnesota Bar Association's brief,
the ABA's brief, and portions of the Brennen brief. Al
right? They all suggested to ne that this ethical rule,
like all ethical rules, is vague, interpreted by
interpretive opinions, of which there are many. | nean,
there are two pages of themin these briefs.

Now, as | understood it, it comes down to an
effort to do just what | did in ny own Senate confirmation
hearing, to say, "I will try to reveal ny judicia
philosophy. | will try to stay away fromanything that is
going to commt nyself or appear to conmt nyself about
how to decide a future case.” All right.

MR. BOPP: And | agree.

19

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: Now, if that's what they're trying to
do -- do you agree that is what this is trying to do?

And, second, if that is what they're trying to do, why is
t hat unconstitutional ?

MR BOPP: If it anpbunts to a pledge or a
prom se --

QUESTION:  No, it doesn't. | used the words
that -- of the ABA brief. |'ve used the words -- |I'm
referring to the briefs to call those argunents to your
m nd.

What they say this cones down to is you cannot
commt yourself or appear to commit yourself as to how you
will decide a particular case or issue if it arises. But
you can, and there are two pages of this in the M nnesota
Bar brief. I'mjust trying to call that to your mnd --

MR. BOPP: Thank you

QUESTION: -- of all the things you can di scuss:
judicial philosophy, character, this and that. There were
two pages of them and they're all quotes -- in quotes.

Al right. So, one, aml correct in ny interpretation?

MR. BOPP: Yes.

QUESTION: Two, if | am why does the
Constitution forbid it?

MR. BOPP: If the word "conmit" neans "pl edge,"

then | think you're correct in --
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QUESTI ON: No, | told you what it neans.
"Commit" means "conmt." W can't go nore than the words

"commt" or "appear to commt," other than to illustrate
them by exanple. And the Bar Association brief contains
18 exanpl es that have been given. They're all in quotes.
They cone froman authoritative source. So that's where
amin what this means. Am1l right? And if | amright,

what's wong with it?

MR. BOPP: Well, Your Honor, what is wong with

QUESTION:  But first, aml right, in your
opi ni on?

MR BOPP: you're not right. And what is wong
with it is that the ABA suggested that "commit" means the
sane thing as "announce." And what | -- ny course of ny
argunment is that "commt" neans "pledge," and that, to
that extent, the ABA canon is different than the current
Announce C ause. In fact, it's --

QUESTION: Al right, so if you're saying the
word is "announce,” and all these briefs and the bar
associ ati on are wong when they say that nmeans commit or
appear to commt, on that view, what should | do with this
case?

MR. BOPP: You should strike down the Announce

Cl ause, because it is inpossible -- hopel essly inpossible
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to know what is included within the rule and what is
outside the rule. That, and not only did the Eighth
Crcuit use different formulations of the rule that nean
different things, in terns of its scope and application,
but it also had exceptions to the rule, discussion -- a
general discussion of case law or a candidate's judicia
phi | osophy, but with the proviso that if you inply how you
wWill rule in a particular case, then you have viol ated the
rul e.

QUESTION:  And on an issue on a particular case.

MR BOPP: An issue, including --

QUESTION:. Can | just follow that up for one
second? All right, now take the other assunption. Let's
assume that it does nean, as the ABA says, "appear" or
"appear to commt." On that view of it -- and assune that
I"'mright. | know you think I'"'mwong on that. Assum ng
that I"'mright --

MR BOPP: Wth all due respect.

QUESTION: -- then is it constitutional, in your
opi ni on?

MR. BOPP: No, because of the "appear to commt"
| anguage.

QUESTION:  So you think the ABA can and is,
itself, unconstitutional

MR BOPP: As | interpret it, yes, because the
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"appear to commt" takes us back away froma bright |ine
of a pledge or a promise into the real mof inplying what
you are saying. And there --

QUESTION: What is the ABA's position on
judicial elections?

MR. BOPP: They are not in favor of judicial --

QUESTION: | didn't think they were.

(Laughter.)

QUESTION: But you're submitting this case to us
on the proposition that, under the First Anendnent, a
judicial candidate can be subjected to restraints on
speech that other -- that are inapplicable to other
candi dat es.

MR. BOPP: | believe that they can, Your Honor,
because judges have a dual role. One role is to make | aw,
and particularly state court judges maki ng common | aw, but
they al so have a duty to decide cases inpartially. So
while they are running for office, in order to respect
judicial inpartiality, they should not be pledging to
violate the oath. That is prom sing now how to decide a
case in the future when it cones before --

QUESTION: Well, how does this play out with
sitting judges who wite opinions saying, "In ny view, for
exanple, | think the death penalty is unconstitutional"?

There it is for everybody to see. And presumably in a
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state like Mnnesota, that judge will cone up for election
again or in another state for retention election. You
don't think it's -- can that be prohibited --

MR, BOPP: No.

QUESTION: -- sonehow?

MR. BOPP: No. No, it may not.

QUESTION:  And that judge has expressed a view
that presumably the judge will followin a future case.

MR BOPP: But that is -- but that is different
from decl aring or announcing that you have a cl osed m nd
as to any future --

QUESTION: No. | don't know, if it's thoroughly
expressed. Now, if the next case cones al ong involving
that very issue, can the judge be changed for bias?

MR, BOPP: No. No, you may not be recused, and
due process is not viol ated.

QUESTI ON: But what if a candi date says not, "I

pl edge that in every case | will say vote against the
death penalty," but, "I have real doubts about the death
penalty jurisprudence.” | nean, | don't think M nnesota

has a death penalty, but --

MR BOPP: No, it doesn't.

QUESTION:  -- let's assune it does. "And |
think it probably should change.” |Is that perm ssible

under this rule? And if the rule says it's not
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perm ssible, is that statement protected by the First
Amendnent ?

MR. BOPP: |I'msorry. Under the Mnnesota rule
or ny rule?

QUESTI ON: Under the M nnesota rule.

MR. BOPP: It -- well, it's very difficult to
know, Your Honor

QUESTI ON: Okay, well, under your rule.

MR. BOPP: Under our rule, it would be allowed.
And, in fact, judges are encouraged to do -- mmke
proposals just like that under these canons.

QUESTION:  Now I don't understand what you say
the M nnesota rule is. | would have thought your answer
woul d be, "That's probably okay under the M nnesota

rul es," because he only says probably -- "I think it's
probably, you know, unconstitutional."
MR. BOPP: Under the M nnesota rule if you

sinmply inply how you m ght rule --

QUESTION: Well, it doesn't. It says, "I have
doubts about it," according to the Chief Justice, "l have
doubts about it." | think that doesn't necessarily inmply

-- but | thought --
MR. BOPP: Well, it's --
QUESTION: | thought --
MR. BOPP: It's hard to know.
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QUESTION:  But | thought that your position with
regard to judicial opinions is -- is that it is perfectly
okay for a sitting judge to nake known to the public his
view on sonething like the death penalty when he does it
in an opinion and, therefore, that can be out there.

MR BOPP: Yes, it is --

QUESTI ON: Subject to criticism indeed.

MR BOPP: Yes --

QUESTI ON:  But sonebody who's runni ng agai nst
himin an election cannot | et be known what his viewis on
the death penalty.

MR. BOPP: It is perfectly appropriate for a
judge to do that in an opinion or in speeches or a | aw
review article.

QUESTION: I n speeches? You nean the judge
could go out and -- a sitting judge can go out and nake a
speech and say, "In the next death penalty case to cone
before me, 1'"'mgoing to vacate. |'mgoing to vote to
vacate the death penalty. | don't care what the argunent
is."”

MR. BOPP: Then not that statenment. |f he nade
that statenment, he'd be subject to recusal and a proper
application of --

QUESTION:  Ckay, well --

MR. BOPP: -- the pledge rule.
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nmean, there's sone |ine between them
MR, BOPP: Yes, | would think he would. He

does, Your Honor. And may | reserve the bal ance of ny

time?
QUESTION: Very well. M. Glbert, we'll hear
from you.
ORAL ARGUMENT OF ALAN |I. G LBERT
ON BEHALF OF THE RESPONDENTS
MR. G LBERT: M. Chief Justice, and may it
pl ease the Court: | would like to take the opportunity to

try to clarify sone of the questions and answers that have

been provided as to what the construed rule in M nnesota
means. And | refer the Court to page 53a, of the cert
petition appendi x, where the Eighth G rcuit stated the
definitive narrow construction of this rule which says
that the rule only prohibits candidates from --

QUESTI ON:  Whereabouts on the page?

MR. G LBERT: The begi nning of the second
par agraph, Your Honor. It only restricts judicial

candi dates from publicly maki ng known how t hey woul d

deci de issues likely to come before them as judges. That
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is the narrow construction of this Eighth G rcuit opinion.
That is the construction that's being applied by the two
boards that | represent, and that is the construction that
has been incorporated in an authoritative order by the
M nnesota Suprene Court.

QUESTI ON:  What about the exanple | posed to
your opponent? Soneone says, "I think the M nnesota

Suprene Court's ruling on the Fourth Anendnent, the state

Fourth Anendnent being broader, is wong, and I -- if you
will elect ne as a judge, | would try to change that
around. "

MR. G LBERT: Your Honor, this is where the
record is very clear as to what M. Wrsal has done. And
in response to your question, the candidate could
criticize a prior decision of a judge, but could not say
as to a future case how that candi date woul d deci de the
case. And that's precisely --

QUESTION: So let me put that to the test. If |
say, "l think the decision of the Suprene Court of
M nnesota two years ago saying that the Fourth Amendnent
-- state Fourth Anmendnent protected nore than the federa
Fourth Anendnent is wong," he could do that, but he
couldn't say, "If you elect ne to the Suprene Court, |
woul d carry out ny view"

MR G LBERT: Well, that would be a future case
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And there's other considerations --

QUESTION: Well, he told nme he couldn't even
say, "l think that opinion is wong. And that is not ny
position concerning the neaning of the Fourth

Amendment " - -

refer you to the record in this case and what

has sai d

MR G LBERT: Your Honor --
QUESTION:  -- "in Mnnesota."

MR. G LBERT: That's not correct, Your Hono

in his literature. |If you ook at the first

vol umre of the Joint Appendi x, pages 34 to 38, as well

pages 86

r.

M. Wersal

as

to 91, they contain the actual statenments that

M. Wersal nade as part of his canpaign

86 to 91.

about his judicial philosophy. He has said that he can't

QUESTI ON:  \What pages?

MR. d LBERT: 30 -- let's see -- 34 to 38, and

And | ook what he sai d. First of all, he tal ked

tal k about his judicial philosophy. He did. He said

"I"'ma strict constructionist,

and he criticized the

M nnesota Suprenme Court for being a judicial activist

But nore

so fuzzy,

QUESTI ON:  What does that nean? | nean, that's

that doesn't nean --
MR. G LBERT: Well, but --

QUESTION: -- that doesn't nean anything.
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doesn't say whether you're going adopt the incorporation
doctrine, whether you believe in substantive due process.
It is totally inprecise. |It's just nothing but fluff.

MR. G LBERT: And candidates can say that. And
that's the point.

QUESTION:  Can they say anything nore than
fluff?

QUESTION:  Can they say anything that has any
meani ng?

MR G LBERT: Absolutely. And what they can do
-- look at what M. Wrsal --

QUESTI ON:  But what about ny exanpl e?

MR. G LBERT: Your exanple, Your Honor, the
candi date can, as M. Wrsal did, criticize a prior
decision of the Court. And that's very clear from what
has happened in the Wersal case. Wat the candi date
cannot do is say that, "If I'melected, I"mgoing to
overturn that decision.”

QUESTI ON:  Does that dichotony nake any sense at
all?

MR G LBERT: Well, it does in the sense, Your
Honor, that there's different dynam cs involved once a
judge is elected and has to overturn a decision that's
al ready precedent in the State of M nnesota.

QUESTION: So a candidate says, "This is the
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wor st decision that's cone down since Dred Scott, it's a
pl ague on our people, it's an insult to the system but
I"mnot telling you howl'll vote."

(Laughter.)

MR. G LBERT: Your Honor, that's the point.

QUESTION: It's nore than that. You assert that
that does not, within the | anguage that the Suprene Court
has adopted, it does not inply how he will vote on that
issue at a future date. He says, "It's the worst case
we' ve ever done." That doesn't inply how he's going to
vote on it?

MR. G LBERT: Well, that mght well inply
whet her he's going to overturn it. But what the candidate
can say and what M. Wersal said -- if you | ook at the
criticismthat he | eveled at these decisions of the
M nnesota Suprenme Court, he said just as you indicated,
Justice, that, "These decisions are" --

QUESTI ON:  What are you reading? Were are you
readi ng fronf

MR. G LBERT: If you |look at pages -- page 36
for exanple, of the -- this is of the Joint Appendix -- he
says, on abortion, "The Court ordered the State nust use
wel fare funds to pay for abortion despite state law to the
contrary. The dissenting judge remarked,"” et cetera.

This is under the topic of "Exanples of Judicial
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Activism™"™ But then he goes into greater detail on page
38.

QUESTION: But is the statenent at page 36 that
you read -- is that proscribable under the State's rule?

MR, G LBERT: No. And that's the point. Wat
has happened here, Your Honor, is that there was a
conplaint filed against M. Wrsal for all of this
canpaign material. And the then-director of the Lawers
Board, Marcia Johnson, in an opinion, on pages 20 and 21
of this appendi x, said that the statenents nade by M.
Wersal are not proscribable. And that's even before the
rule is narrowed.

And if you | ook at page 21, the executive
director said specifically that M. Wrsal can criticize
prior decisions of the Court. And that's consistent with
what the Board on Judicial Standards did in --

QUESTI ON:  What do you say --

QUESTION: May he also, at the sane tine as they
criticized the decision, say, "I do not believe in stare
deci si s"?

MR. G LBERT: Yes. He can't, because that

QUESTION: Well, then isn't he saying how he's
going to rule on the case then?

MR. G LBERT: Well, Your Honor -- it mght be,
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Your Honor. People mght be able to inply fromit, but
it's still -- the distinctionis --

QUESTION: M ght be able to inply that | don't
believe in stare decisis and | think this case is wong.

(Laughter.)

QUESTION:  Pretty clear, | think.

MR, G LBERT: No, and | understand what you're
saying, Your Honor. The distinction that's nmade, if you
| ook at all the cases that have dealt with this issue, is
a distinction between past cases on one hand and then
pendi ng and future cases on anot her.

QUESTION: As long as you're silent on your
views on stare decisis, that's a fine distinction. But if
you do reveal your views on stare decisis, that
di stinction is neaningl ess.

MR. G LBERT: Perhaps. There could be other
i ssues that cone up in terns of a case that would be a
vehicle to overturn particul ar decisions -- standing,

t hi ngs of that kind.

QUESTION: So now you're saying there's a
di stinction between issues and cases. And |I'm saying
you're categorically stating your view about a particul ar
i ssue, as the Chief Justice's exanple states, and you al so
categorically state, "I think stare decisis has no pl ace

in constitutional adjudication.”™ Can he do that?
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MR. G LBERT: Your Honor, again, the -- no,
under the State's interpretation of the rule. And |
understand your point. It is a fine distinction. But
what the State is trying to do is protect the integrity of
the judiciary at that point. And to the extent --

QUESTION: This protects its integrity?

MR. G LBERT: Your Honor, we think so. And the
reason for that is that --

QUESTION: | nean, it's just a gane. It's just
a dance, you know - -

MR. G LBERT: Well, thisis --

QUESTION: -- | don't say anything about stare
decisis and it's okay. |If | say sonmething about stare
decisis, it's not okay?

MR, G LBERT: Well, again, Your Honor, |
understand the hypothetical. This is a hypothetical that
is kind of on the fringe. | would agree with you. But at
the sanme tine, nost of the situations are going to be
clear, are going to be --

QUESTION: Well, it is such a problemto know
exactly what the provision covers now. It isn't clear to
nme. And what we end up with at the end of the day is a
system where an incunbent judge can express views in
witten opinions, and perhaps otherw se, as well, and yet

a candidate for that office is sonehow restricted from
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di scussing the very sane thing in the el ection canpaign.
That's kind of an odd system designed to what? Maintain
i ncunbent judges, or what?

MR. G LBERT: No, it's not, Your Honor. In
fact, that is not correct in ternms of the effect of that
situation. Again, if you | ook at page 20 of the Joint
Appendi x, what the executive director of the Lawers Board
has said is that an incunbent judge can criticize the
prior decision of that sitting judge. So that the
chal | enger actually has greater opportunity than an
i ncunbent judge, because an incunbent judge has a record
of deci si ons.

QUESTION: Do you -- you nisspoke, | think. You
nmeant the chal |l enger --

QUESTION:  You did --

MR. G LBERT: The challenger. |'msorry.

QUESTION: -- the challenger, who is not a
judge, can criticize the specific decision of the judge
who wrote it.

MR. G LBERT: That's correct, Your Honor.

QUESTION: So they're equally free at the |east
to discuss the specific past cases.

MR. G LBERT: At the least. And | would submt
that the challenger is in a better situation because of

the --
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QUESTION: Al right. Can | ask you this
question --

MR. G LBERT: Yes.

QUESTION: -- because | understand that -- |
have two questions, really. One is the line that's being
-- that you're trying to draw, everyone would concede is a
very difficult one to draw, but it is the |line that |
tried to draw

MR. G LBERT: Yes.

QUESTI ON: Now, what woul d happen if, instead of
my being in the Senate, | had been in an el ection
canmpaign, and I was trying to draw this very |line between
conmtments to future cases, specific ones, and genera
judicial philosophy. And suppose ny opponent, after,
said, "Breyer made a mstake. He didn't get it right,"
but I was in good faith. Wat coul d happen, or would
i kely happen, to ne under this rule?

MR GLBERT: As a -- I'msorry, as a sitting
j udge, Your Honor?

QUESTION: Well, | then -- suppose | won. Fine.
I'"ve won the election. M opponent -- what I'mtrying to
understand is what are the consequences? It is, after
all, an ethical rule, and ethical rules are often blurry.

MR. G LBERT: Yes.

QUESTION:  And | want to know what would |ikely
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happen to a person who nmakes a mstake in drawing this
very fine line, assumng that it's in good faith.

MR G LBERT: Your Honor, the Board on Judicia
St andards or the Lawyers Board woul d have jurisdiction
with respect to a violation which sounds |ike a technica
violation, as you describe it, and could inpose sone
di scipline, but I would suspect that discipline would be
very mnute, if at all --

QUESTION: Could a state --

MR. G LBERT: -- under those circunstances.

QUESTION: -- nmke a violation of the provisions
you described a crimnal offense?

MR G LBERT: No, Your Honor. These are not
crimnal statues.

QUESTION:  But could a state do it under the
First Arendnment? |Is there any authority you have for the
proposition, that can -- a state can inpose a ci Vi
sanction, but not a crimnal sanction?

MR. G LBERT: |'mnot aware of any authority
that would allow a crimnal sanction for such a thing.

QUESTION: Can | ask you one ot her question?

QUESTION: That's not ny question. |s there any
authority that a state, under the First Anendnent, is free
to inpose a civil sanction but not a crimnal sanction on

particul ar speech?

37

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. G LBERT: |'mnot aware of authority to that
effect either, no.

QUESTION: This is a technical question, but the
sentence you started out reading fromthe Eighth Crcuit's
opinion is not identical to the ABA canon. And obviously
if this rule differs fromthe ABA canon and is stricter,
one could say there's a less restrictive alternati ve,
nanely the ABA canon. And so I'mquite concerned about
how to deal with that problem Do | assume that, in fact,
M nnesota does nean it's indistinguishable from ABA canon,
which is what the ABA says? O what your opponent says?
How do | deal with that?

MR. G LBERT: Your Honor, our position is, just
as the ABA indicated, that our rule is the functiona
equi val ent of a comm tnent cl ause.

QUESTION: The M nnesota Suprene Court turned
down the ABA rule, the ABArule -- we're talking --
they're both ABA rules. M nnesota now has on its books
the 1972 rule. The 1990 rule is the one that you said is
the functional equivalent of the current rule. And yet
the M nnesota Suprene Court considered and turned down
that rule. So that's one of the aspects of this case that
makes it very fuzzy. The court that turned it down now
says, "We agree with the Eighth Grcuit."” And you're

telling us that the Eighth Grcuit has adopted,
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essentially, the ABA's current rule.

MR. G LBERT: Yes, Your Honor, and that is the
case, and you are right. Back in 1995, there was
di scussi on of adoption of the conmt clause by the
M nnesota Suprenme Court. It did not occur at that tine.
There has been a |l ot that has evol ved over the | ast seven
years, Your Honor, and the M nnesota Suprene Court has
made the decision in its January 29th, 2002, order that
this construction by the Eighth Crcuit is the
construction that they are going to place on their clause.

QUESTI ON: Whatever that is.

MR G LBERT: Well, this construction, Your
Honor, is, for all practical purposes, identical to the
comm tment clause. And --

QUESTION: M. Glbert, my | ask --

MR. G LBERT: Yes.

QUESTION: -- a question based on what you said
about stare decisis? You say -- have said consistently
you can di scuss your judicial philosophy. Well, why
woul dn't one's position on stare decisis fall under
j udicial phil osophy?

MR G LBERT: | think it would, Your Honor

QUESTION: So that -- so you're changi ng back
t hen, because you said a while ago that stare decisis --

if you said, "I think that decision about the Fourth
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Amendnment was wong, and | don't believe in stare

decisis,” you said you couldn't put those two together.
MR. G LBERT: Your Honor, you can put them
together. | think the question was, could sonmeone then

conclude fromthat what the ram fications would be if that
particul ar candi date canme to the Suprene Court, for
exanpl e, on what the candidate would do with respect to

t hat decision -- whether the candi date woul d overturn or
not .

QUESTION:  And your answer was it would inply
how he's going to vote and, therefore, would not be --

MR G LBERT: Again --

QUESTION: -- would not be acceptable, right?

MR. G LBERT: Yes, Your Honor, with the
distinction being to protect the integrity of the
judiciary.

QUESTION: Well, let ne ask about that. You
know, in evaluating whether a state has denonstrated the
kind of significant interest necessary to abridge speech,
it seems to me we have to look at the entirety of the
state law to see what interest it's pursuing.

I, frankly, am absolutely befuddl ed by the fact
that M nnesota wants its judges elected -- that's its
constitutional provision -- and then enacts statutory

provisions that are intended to prevent the electorate
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from know ng, even by inplication, how these candi dates
are going to behave when they get on the bench. It seens
to me a total contradiction. And, indeed, it |ooks to ne
like a legislative attenpt to sinply repeal Mnnesota's
constitutional provision providing for the el ection of

j udges, which is a neat and easy way to get rid of it if
you can't do it by plebiscite.

Wiy does it make any sense to vote for a judge
in an election, a judge who is not able, even by
inplication, to tell the electorate what kind of a judge
he woul d be?

MR G LBERT: Well, but, Your Honor, that's the
fallacy in that statenment, is that a candidate can tell
the el ectorate what kind of candidate they are. The only
thing that the candidate cannot say -- it's a very limted
restriction -- and that is, how | amgoing to decide a
future case.

QUESTI ON: Not a particular -- well, no, not
just a future case, a future issue -- any, not a
particul ar case, but any issue --

MR. G LBERT: And --

QUESTION: -- how !l wll vote on the Fourth

Amendnent situation, how !l will vote on the incorporation

doctrine. | can understand your saying, he shall not
commt hinself, "I promse to vote this way." No judge
41
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should do that. He should be able to be persuaded that
he's been wong. But to say that ny current view is that
the Fourth Amendnment should be just |ike the federal
Fourth Amendnent, and stare decisis in constitutional
matters is not a doctrine that | think is very strong --
it seens to ne you ought to be able to say that.

MR, G LBERT: And they can say that. | think
the difference of opinion we have here is whether they can
go the extra step and just say, "And | would try to

overturn the decision if I'melected."

QUESTION:. Wwell, if that --
MR. G LBERT: | have to --
QUESTION: -- if that indicates a

disqualification or a lack of tenperanent for the bench,
the voters can decide that. The bar association and the
j udges can cone out and say, "W have a candi date running
who doesn't have the right judicial tenperanent,” and the
voters decide. That's the way el ections worKk.

MR G LBERT: They can do that, but | submt to
you, what happens if that judge wi ns? Wat happens if
that judge wins and the litigants cone before that judge
who has prejudged that case?

QUESTION: Well, | suppose the people have said
what ki nd of judges they want.

MR G LBERT: Oh, and it's all of a sudden
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maj ority opinion?

QUESTION: Wiy is that any worse than litigants
who cone before a judge who's already sitting and who has
said in a prior opinion that he thinks the Fourth
Amendnent in M nnesota should be interpreted the sane way
the federal Fourth Amendnent is? Wy --

MR. G LBERT: Because in --

QUESTION: -- is that any different?

MR. G LBERT: Because in a prior opinion, due
process was accorded, because the judge actually heard the
argunent of the litigants, heard the facts and the
appl i cabl e | aw.

QUESTION:  You nean a judge can't have an
opi nion wi thout hearing fromall sides and going in briefs
and so forth?

MR. G LBERT: Absolutely.

QUESTION:. Well, what if -- even if he gives a
speech, does he have to first have this sort of vetting?

MR. G LBERT: Not at all, Your Honor. The only
-- again, the limted restriction here is that the -- a
j udge cannot -- I'msorry -- a judicial candidate cannot
prejudge a future case, cannot say, "I think this statute
over here is unconstitutional,"” or, "I think, in consuner
fraud cases, that anybody who wins is entitled to punitive

damages. "
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QUESTION:  So you don't trust the electorate in
M nnesota to deci de whether a judge has a judicial
tenperanent. You wish us to depart fromthe usual
phi | osophy - -

MR G LBERT: Again --

QUESTION: -- that we do not allow the State to
presume that the public is better off not having conplete
i nformati on.

MR. G LBERT: Well --

QUESTI ON:  Maybe we shoul d know about this
judge's tenperanment. And if he spouts off on all sorts of
i ssues, we say, this is not the kind of judge we want.

MR. G LBERT: Your Honor, again, this is a
bal ance that's being struck. There's conpeting interests
here. There's the First Amendnment interest that we're al
famliar with. There's the due process interest of
individual litigants. There's the conpelling governnmental
interests that the State has in ensuring the integrity of
the judiciary, both in terns of the actual integrity and
the perception of it. And that's why this limted
restriction is appropriate.

QUESTI ON:  Maybe you shoul dn't have judicia
elections if the last is a significant State interest.

MR. G LBERT: Well, Your Honor, that's --

QUESTION: To the degree that you're nmaking it a
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significant State interest here. See, | just question
whether it is a significant State interest, because you
have a constitution that says, "W're going to have
judicial elections.” Now, that may be a very bad idea,

but as long as that's in your constitution, |I find it hard
to believe that it is a significant State interest of

M nnesota to prevent el ections from being inforned.

MR. G LBERT: Well, again, Your Honor, we're
trying to weigh the different interests. | amsure you
woul dn't suggest that the State doesn't have a conpelling
interest in the integrity of the judiciary, and that is a
conpeting interest that is being weighed here, and that
results in the commtnent clause that the ABA has adopted
and the parallel provision that has been construed
narromy by the Eighth GCrcuit, which, again, only forbids
or prohibits a judge saying, "lI'mgoing to decide this
particular issue this way in the future.”

QUESTION:  So you're saying the public doesn't
know enough in order to determ ne whether a judge has the
requisite qualifications for office.

MR. G LBERT: Your Honor, |'mnot saying that
the public knows or doesn't know. The concern is what
happens if that candidate is el ected, and then you or any
other litigant cones before that candidate, who is now a

judge, and tries to litigate the issue that the judge has
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al ready prejudged.

QUESTION: VeIl --

MR G LBERT: How fair is that?

QUESTION: My goodness, we -- | think we have
-- 1 will say present conpany excluded -- | know we have
had judges on this Court who have answered questions about
particular |egal issues to the Senate confirmation
hearing. Are you saying that those judges were
disqualified fromsitting in cases in which that issue
woul d | ater cone up?

MR. G LBERT: No, Your Honor, |I'mnot. And
actually, I'"'msurprised to hear that.

QUESTION: Is it -- oh. It's --

MR. G LBERT: | amsurprised to hear that, in
light of the testinony that is in our brief and other
briefs --

QUESTION:  You should go before the Senate --

(Laughter.)

MR G LBERT: But, Your Honor --

QUESTION: | actually found that when they
approached a particul ar case about how you were going to
decide in the future, both the senators -- in ny
experience, since it only concerns nme -- would not press
the issue of how you woul d decide a particul ar case.

QUESTION:  |1'mnot talking about --
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QUESTION: And that's why -- a particul ar case.

QUESTION: | was -- ny reference was to a
particul ar issue. A particul ar issue.

MR. G LBERT: Your Honor, cases are nade up of
i ssues. And sonetinmes a case only has one issue. |ssues
are inportant in and of thensel ves.

QUESTION: M. Gl bert, do you think we shoul d
draw any distinction, or whether it would be reasonabl e
for us to draw any distinction, between the application of
the rule to the candi dates thensel ves and the application
of the rule to all of these ancillary individuals around
them-- their associates, their famlies? Let's assune
that we say that the rule passes nuster with respect to
the candidate. What's the justification for muzzling the
candi date's spouse? | nean, | know, in fact, what --

MR. G LBERT: Yeah

QUESTION: -- it is, because we figure, you
know, that's how you get the nessage out. But do we have
a nore difficult First Amendnent hurdle?

MR G LBERT: Your Honor, | don't think so, not
at all. | think it's really a msnoner to talk about
muzzling, which is what the petitioners have indicat ed.

QUESTION: Let's say "limting."

MR. G LBERT: Well, it's not even that. What

the rule does is ask the judicial candidate to encourage
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close famly nenbers not to effectively circunvent the
rul e by announcing views that they m ght be aware of that
t he judicial candidate woul d support.

QUESTION: But if the famly menber says, "Well,
I"mgoing to tell anyway."

MR G LBERT: "lI'mgoing to tell anyway" --
there's no penalty.

QUESTION: But the --

MR. G LBERT: There's no --

QUESTION:  But there could be. Do I understand
that there would be an inquiry in that event as to whet her
t he candi date had, indeed, encouraged the fam |y nmenber to
be quiet?

MR. G LBERT: Your Honor, the standard is
"knowingly permt." So, in other words, sone -- the
judicial candidate would actually have to be the actor
behi nd those acti ons.

QUESTION:  All right, but I want to know, in
practical terns, what happens. The spouse nmakes a
statenent -- any one of the statenents that have been
nmenti oned here, except as suggesting prejudgnment of a
case. The candidate stays nute. | presune that a
conpl aint would be filed agai nst the candi date, and I
presunme the candi date would have to answer to the

conmm ssion as to whether the candi date had, i ndeed,
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knowi ngly encouraged this.

MR. G LBERT: Your Honor, |'d assune a conpl ai nt
woul d not be filed under those circunstances.

QUESTION. Why not? | nean --

MR. G LBERT: Well, | don't --

QUESTION:  Are your opponents forgiving in your
state?

MR. G LBERT: Pardon ne?

(Laughter.)

QUESTION: | mean, are opponents just forgiving
of their opponents in your state?

MR. G LBERT: Well, Your Honor, it's a very
difficult standard to satisfy, "knowingly permt."

QUESTION:  Well, maybe it's difficult to
satisfy. I'mjust trying to get a sense of what the
burden on the individuals involved is.

MR. G LBERT: Well --

QUESTION: And | assune that there could be a
conmpl aint, sinply based on the enphatic statenent of the
spouse. And ny question is, does the candidate have to

show, in that event, that he did not know ngly encourage,

or does the State have to show -- or the prosecutor or
whoever it is -- that he knowingly did encourage. What's
the drill?

MR. d LBERT: Yes, of course, the burden's on
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the State. And not only is it on the State, but the State
woul d have to show by clear and convinci ng evi dence.

QUESTI ON: Ckay.

MR. G LBERT: And the --

QUESTI ON:  But the candidate woul d have to
answer .

MR, G LBERT: The -- possibly. The Lawers
Board - -

QUESTI ON: Why not ?

MR. G LBERT: -- sonetinmes doesn't investigate
conpl ai nts where they don't have sufficient evidence to
think there's even a basis for the conplaint.

QUESTION:  Well, would they have sufficient
evidence in the event that a spouse nade an enphatic
statenent saying, "His viewis," or "Her viewis"?

MR. G LBERT: Yeah, it's conceivable, Your

Honor, but, again --

QUESTION:  Counsel, is that -- is that part of
t he canon part of the question in this case? | knowit's
part of the canon. | didn't understand that it was

presented to us in the petition. Wat's your view?

MR. G LBERT: Your Honor, it's kind of oblique
The focus is on M. Wersal's comments. And then there are
other comments. And | think one of the justices nentioned

a vagueness challenge. To the extent there's any
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vagueness chall enge at all that was discussed at the
Eighth Circuit and is part of the petition, it deals with
these third parties and the phase "knowingly permt." And
the issue --

QUESTI ON:  Because we didn't have the
interpretation that was | ater adopted --

MR. G LBERT: Right.

QUESTION: -- by the Eighth Grcuit. Wat
Counsel says is that the new vagueness issues that he's
rai sing are a consequence of the opinion which your
Suprene Court has adopted, the Eighth Circuit's opinion.

MR. G LBERT: Well, we -- Your Honor, you're
correct. However, the Eighth Crcuit opinion is the
opi nion that's being appeal ed here. And what the
petitioners have done is, they have refused to acknow edge
t hat narrow construction. And the fact of the matter is
that the M nnesota Suprenme Court has now authoritatively
adopted that as a state court construction. But the fact
of the matter is, as well, that the Eighth Grcuit already
opi ned on what the standard is, and that issue was not
raised by them in terns of vagueness. It sinply was not
rai sed.

QUESTI ON: WAs not rai sed where?

MR. G LBERT: In the petition

QUESTION: In the petition. The petition is
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whether it's, it unconstitutionally inpinges on the
freedom of speech. And one of the principles of freedom
of speech is that you cannot -- you cannot chill speech by
having a prohibition that is not clear. | don't think
that this is a separate issue fromthe First Anendnent

i ssue at all.

MR, G LBERT: Well, they have not --

QUESTION: W have lots of cases |like that,
about chilling speech because it's not clear what the
coverage of the prohibition is.

MR. G LBERT: Your Honor, in their petition
t hough, they have not made those kinds of argunents
specifically as to --

QUESTION:  They certainly did in the reply
brief.

MR. G LBERT: They have in the reply brief, but
not in the petition, which was the question that was asked
previously. And as to vagueness, | should say that this
court has been really clear in the Broadrick v. Cklahoma
case, for exanple, and the Colton v. Kentucky case, that
sonetinmes rules and statutes -- and, frankly, all the
tine, rules and statutes are not conducive to nmathematica
precision, that there are going to be, as the Court has
said, gerns of uncertainty in how these |aws are applied.

And these laws are going to be applied based upon facts
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and circunstances. And in this particular case, | think
it's really significant that we don't have any facts and
circunstances as to what M. Wersal wants to say.

QUESTION:  Well, | think you could set up a
system where you get advi sory opinions, but | don't know
that we've ever allowed that to be done in the First
Amendnent ar ea.

MR. G LBERT: Ch --

QUESTION: "Please may | say this?" You know,
you submt what you want to say, and sonebody tells you
"Yeah, okay. You can say that." That's certainly
contrary to our approach to the First Amendnent.

MR. G LBERT: Well, Your Honor, | don't -- Your
Honor, first of all, I'mnot a proponent of what -- of
that. But in Letter Carriers, that was a critical
consi deration in upholding the Hatch Act agai nst
constitutional attack, because there was the ability of
peopl e who had questions about the application of the
statute to actually go to an advisory board and get an
opi ni on.

Simlarly here, both of the boards that are
parties to this case do provide advi sory opi nions, and
they provide themon short notice, as well. So there is
that nechanism |'mnot suggesting it's a substitute, but

it is a consideration in terns of if there is a close
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question on an issue and soneone wants SOnMe assurance as
to how that particular situation would be interpreted,
they can go to the boards and ask that question.

QUESTION: Wl |, how soon can you get somet hing
fromthe board? |If sonebody wants to give a speech in a
political canpaign, | assune you can't get a 12-hour
ruling fromthe board.

MR. G LBERT: Well, they actually do advisory
opi ni ons over the phone, Your Honor, on very short order,
and they could do it in a matter of hours or days,
dependi ng upon what the needs are.

QUESTION: M. G lbert, you brought out that
this is not just a question of the candidate inform ng the
voter, that behind all of this is a litigant who's going
to be in a future case. How does it work in M nnesota?
Suppose, to take an exanple that M. Bopp provided in his
brief, the judge -- or the candidate is canpai gning "Tough
on Drunk Driving." And then |I'ma drunk driver, and I
come before this judge, now elected, and | say, | want him
to recuse, he said he's tough on drunk driving.

MR. G LBERT: Are you asking in the --

QUESTION: Whuld there be, under M nnesota | aw,
a grounds to say, "I don't want that judge, because he's
announced in the election that he's tough on drunk

driving"?
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MR. d LBERT: No, | don't think so, Your Honor,
not under those circunstances.

One distinction | would Iike to nake here -- oh,
I'msorry, Your Honor.

QUESTION:  Thank you, M. G lbert. M. Bopp,
you have three m nutes renaining.

REBUTTAL ARGUMENT OF JAMES BOPP, JR.,
ON BEHALF OF THE PETI TI ONERS

MR, BOPP: Your Honor, | don't think this is a
matter of mathematical precision. The State brief,
itself, states two different fornulations of the rule.
They say, quote, "It is clear that the clause applies to
statenents about how they woul d deci de, quote, issues, end
of quote, on pages 1 and 47. And then they say it is,
quote, "clear," end of quote, that the announced cl ause
applies to statenments about cases. And that is on pages
12 and 37. The rule is not even clear in terns of the
State's own fornulation of its scope.

Secondly, as the Joint Appendi x indicates on
pages 111 through 123, announci ng your views al so includes
sinply answering questions on radio interviews or after
speeches. It is hardly a renmedy for a candidate to cal
up the board or the office for an oral opinion which is
not binding on them about whether or not they can answer a

guestion on the radio.
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And, finally, it is undisputed that the people
of M nnesota want an inpartial judiciary. Governor Arnie
Carl son, at Joint Appendi x page 247, said -- who's a
State's witness -- that people do not want judges who are
pre-conmitted. Thus, candi dates who woul d nake excessive
statenents, who woul d appear to be partial, risk defeat at
the polls in Mnnesota. Thus, the people can be trusted
to make the decisions that they, thenselves, have
conferred upon thensel ves, as |long as they have the
information they need to make that choice. The First
Amendnent guarantees that they should receive that
i nformati on, which the Announce C ause both prohibits and
chills. It is, therefore, unconstitutional.

QUESTI ON:  Thank you.

CHI EF JUSTI CE REHNQUI ST:  Thank you, M. Bopp.
The case is submtted.

(Wher eupon, at 11: 07 a.m, the case in the

above-entitled matter was submtted.)
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