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IN THE SUPREME COURT OF THE UNI TED STATES

¢
UNI TED STATES,
Petitioner
V. : No. 01-1067
VWH TE MOUNTAI N APACHE TRI BE.
e

Washi ngton, D.C.
Monday, Decenber 2, 2002
The above-entitled matter cane on for oral
argunment before the Suprenme Court of the United States

10: 03 a. m

APPEARANCES:
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PROCEEDI NGS
(10: 03 a.m)

JUSTI CE STEVENS: The Court will hear argument
in United States against the Wite Muntain Apache Tri be.

M. Grre.

ORAL ARGUMENT OF GREGORY G GARRE
ON BEHALF OF THE PETI TI ONER

MR. GARRE: Thank you, Justice Stevens, and may
it please the Court:

In 1960, Congress declared the former Fort
Apache mlitary post to be held in trust for the Wite
Mount ai n Apache Tribe. The specific --

QUESTI ON:  What condition was it in in 19607?
Was it basically like it is today, or has it gotten worse?
VWhat was it |ike then?

MR GARRE: Well, it -- it's certainly nuch
ol der today. |It's about 40 years ol der today. The
condition the -- the legislative history doesn't discuss
the condition of the fort in particular detail.

It's inportant to recognize that the mlitary
fort was built for tenporary use -- today, sone -- al npost
a century ago, and in 1960 had been built for tenporary
use, you know, nore than 50, 60, or 70 years ago. So it
woul dn't at all have been surprising if there had been a

state of decay in 1960.
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And of course, when Congress passed the 1960
statute, there was no indication at all -- certainly not
on the face of the statute, or in the |legislative history
that's contained in respondent's lodging -- that it had in
mnd a historic preservation goal, or that it had in mnd
that -- that it would require the Secretary of the
Interior to undertake the enornous financia
responsibility of having to restore a century-old fort.

QUESTION:  -- meking use today of a portion of
the structures there for the school and administrative
needs?

MR, GARRE: Absolutely, Justice O Connor
The -- the vast majority of the buildings and historic
district area of Fort Apache are used today for school and
adm ni strative purposes. The Bureau of --

QUESTION:  Are those maintained in sonme fashion
for that use by the Federal CGovernnent?

MR. GARRE: They are. As we point out in note 1
of our reply brief, the Department of the Interior has
spent nmore than $3 million over the past decade or
15 years on repair and mai ntenance projects at the fort.
It's also true that the tribe itself has engaged in
historic restoration efforts at the fort with the support
of the Bureau of Indian Affairs and the Departnent of the

Interior, and with the assistance of private, State, and
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even -- in sone cases -- Federal tax dollars.

QUESTION:. Well, the U S. Governnent does hold
the property in trust for the tribe -- the Wite Muntain
Tribe. Right?

MR. GARRE: That's true. Just like the U S
Gover nment - -

QUESTI ON:  And what basic responsibility does
that entail, would you say, the fact that the Governnent
is a trustee?

MR. GARRE: Well|, when Congress places land in
trust for Indians, it has two well-settled meani ngs that
this Court has recognized. First, it places a restraint
on the alienation of property, and second, it inmmunizes
the property from State taxation. And if you | ook at
pages 6 and 7 of the respondent's |odgi'ng, that indicates
that in 1958, when there was di scussion about what to do
with Fort Apache, the tribe itself encouraged the
Departnent to have Congress place the land in trust so
that it was in a nontaxable status |ike the surroundi ng
reservation | ands.

Now, we know fromthe first Mtchell decision
deci ded by this Court that sinply placing property in
trust does not in itself create a substantive right to
noney danages.

QUESTI ON:  But there was an enornous difference
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in that case in that the Indians managed the | and. Under
the General Allotnents Act, the idea was to nake the
i ndi vi dual owner autonomous. Here, | think it's not
di sputed that this | and has been operated by the U S
CGCovernnent, and the U S. Governnent has excl usive control.

MR. GARRE: Justice G nsburg, that -- that may
be true in the factual sense, but the 1960 act -- that is,
that the Federal CGovernnent is using the property, but the
1960 act -- quite unlike the General Allotnment Act --
specifically reserves to the Governnment the right to use
the property for Governnment uses. And in that respect, we
think the trust relationship created by the statute in
this case is much nore limted than the one that was
created by the statute in Mtchell |, and the existence of
factual Federal control cannot in itself give rise to a
damages action under the Tucker Act.

QUESTION:  Can you just explain one small point
to -- to me? | know what "school purpose” neans. Wat is
"adm nistrative"? |Is that adm nistrative in connection
with the school, or sonme free-floating adnnistration?

MR GARRE: Well, I -- 1 think generally, the
"adm nistrative use" can refer to executive uses, and is a
very broad term In that respect, | think it's
instructive that Congress used that term Neverthel ess,

| think that -- that "adm nistrative purposes” has to be
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read with school purposes, and can be read to refer to
both uses for storage and the like, and also for

adm ni strative purposes used by the Bureau of Indian
Affairs to undertake activities at Fort Apache or -- or on
the surrounding reservation. So in that respect, it's
adm ni strative for the purpose of the Departnent of the
Interior, who operates activities there through the | ocal
agent of the Bureau of Indian Affairs.

Now - -

QUESTION:. M. Garre, is -- is any of the -- or
| et me ask you an open-ended question. How rmuch of the
property which is the subject of this claimwas within the
Government's control throughout this period, and how nuch
of it was not?

MR GARRE: Ch, well, our position would be that
the vast majority, if not all, was -- well, that's not
true. The -- the vast majority of the property has been
within the Governnent's control, but it's inportant to
recogni ze that the court of appeals' decision remands for
bui | di ng-by-building, in a sense, trial on the existence
of Federal use and control. And the tribe does have
access to the Fort Apache property. The tribe is there.
The tribe even has a -- a cultural nuseumthat it operates
on the property. So it's -- it's not as though this is a

Federal encl ave --
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QUESTION:. Well, is the tribe making -- is the
tribe making a nonetary claimw th respect to property
which it has had in its control, as distinct fromthe
Governnent's, during this period?

MR. GARRE: If you |l ook at appendix A to the
tribe's conmplaint, which -- which has a detailed buil di ng-
by-bui | di ng anal ysis of the ways in which the building
don't neet certain requirenments, | think it's fair to say
the tribe's damages clai mextends to all the buildings at
Fort Apache and that, therefore, it my extend to
bui I di ngs over which the Federal Government is not -- have
any active use or -- or control.

But we don't think that a damages action can be
brought against the United States based on sone fact-
bound, mani pul abl e noti on of Federal control.

QUESTION: No. | -- 1 realize that. | realize
t hat .

MR. GARRE: Under the Tucker Act -- and this

Court enphasized it in the Mtchell decisions, and it's

enphasi zed it in other decisions -- a substantive right to
damages against the United States -- which, after all, is
a right to damages against the public fisc -- has to be

grounded in a source of substantive |aw
QUESTION: Well, if -- can we talk just for a

nonent about the analogy? And we'll call it just that,
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the area of private trusts.

| -- 1 take it that usually a trustee, who has
the obligation to repair buildings for the beneficiaries
so they don't fall into disrepair, does so at the
beneficiaries' expense.

MR. GARRE: That -- that's true.

QUESTION: And that -- that didn't seemto
figure into your argunent. Again, it -- it struck ne,
as -- reading the briefs -- that that was an argunent --
you don't really nake that argunent.

MR, GARRE: Well --

QUESTION: |Is that because the trustee here is
both the beneficiary -- is -- is a co-beneficiary of the
trust?

MR. GARRE: That is true and’it's much unlike
the typical common law trust, but the -- the nost
fundamental reason, Justice Kennedy, is we don't think
that a court should have to plunb through the comon | aw
to determ ne whether or not Congress established a right
to danages against the United States in this case.

And it's also true -- if you | ook at the conmon
law, the first thing you -- you're net with -- with -- is
with the general rule that you can't get breach of trust
damages agai nst the sovereign. So you'd have to get --

not only you'd have to get around the courts --
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QUESTION: Well, but that -- but, | nean, that's
t he whol e purpose of the Tucker Act. | mean, to -- to
pl ead sovereign i Mmunity begs the question. That's
exactly the question before us.

MR. GARRE: Well, and | agree, Justice Scali a,
and we think that that question should be answered by
| ooking to the act of Congress on which the tribe relies,
which is the 1960 act.

QUESTION: Well, but it would have seened to ne,
following Justice Scalia' s question and my own, that if
the law of trusts gave a clear indication one way or the

other that there was a liability, then the Tucker Act

anal ysis mght -- mght be different accordingly.

MR, GARRE: Wth respect, | disagree. And |
think the Mtchell | case establishes that. |In
Mtchell 1, both the Court of Clains and the dissenters on

this Court reasoned that because the General Allotnment Act
pl aced | and, quote, in trust, that therefore one could
| ook to the common | aw and therefore one could inport into
the Tucker Act all the liabilities that would foll ow
against a private trustee, even liabilities that woul d
result in damages actions. A mgjority of this Court
rej ected that analysis.

Now, in Mtchell 11, the Court specifically

affirmed the result in Mtchell I, and it enphasi zed that

10
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Mtchell Il was different because in that case, the Court
had statutes and regul ations that created specific
managenent duties that could be fairly interpreted as
mandati ng the paynment of conpensation for the breach of
those duti es.

Now, the court of appeals recogni zed at page 18a
of the petition appendix -- and the -- even the tribe
recogni zes on page 11 of its brief -- that the 1960 act
doesn't set forth any specific managenent duties on the
part of the Governnent.

QUESTION: Do you think the Governnent could
have just destroyed the property or the structures on the
| and?

MR. GARRE: Well, | -- Justice Stevens, | think
that the notion that the Governnent woul d destroy the
property, if it did so in a way that was clearly
i nconsistent with the terns of the act --

QUESTION: Let ne put it another way. Do you
think they had a duty not to destroy the property?

MR, GARRE: That -- that duty, if it exists,
comes fromordinary tort principles and from principl es of
just conpensation under the Fifth Arendment. And those
clainms haven't been asserted in this case. This case
i nvol ves a breach of trust action, a claimfor damages

based on the all eged breach of trust which the tribe

11
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grounds in the 1960 act, and --

QUESTION:  No, | understand. But part of the
guestion we have is to what extent did the Governnent
assune duties beyond i nmunizing the property from State
taxation and preventing its alienation. D d they have any
addi tional duties? And I'mnot clear on whether you've
told me they had a duty not to destroy it or not.

MR. GARRE: Not under -- under the 1960 act, the
statute in this case. Now, if the Governnent had --

QUESTION: But did they -- fromany source, did
they have a duty not to destroy it?

MR GARRE: | -- 1 think -- | think it would,
Justice Stevens. |If | could respond by -- by maybe
runni ng through sone hypotheticals --

QUESTION:  You'd help ne if you responded yes or
no, to be honest with you.

(Laughter.)

MR. GARRE: Yes, it would under the Fifth
Amendnment to the Constitution if Congress sold the fort to
soneone else, or if Congress destroyed the fort. Then the
tribe mght have a claimfor just conpensation. The tribe
has referred to sone just conpensation cases in its brief,
but it hasn't brought a just conpensation claimin this
case.

The tribe also m ght seek to bring a damages

12
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action under the Federal Torts Clainmed Act -- Tort C ains
Act for sonme kind of destruction of property. The tribe
hasn't brought that --

QUESTION: So you are -- to this extent, you're
differing fromcounsel's position before the Federa
Crcuit, because | believe at that |evel, counsel was
asked if the United States could dynanmite all the
buildings to the ground with no liability to the tribe,
and the answer was yes.

MR GARRE: Well, it's -- it's not clear to nme
the context in which that question came up.

But | also think that it's true that if the
Secretary decided that it was necessary to level a
bui I di ng because it proves an attractive nuisance to
school children, or because it was desirable to build a
nore -- newer and better educational facility at the fort,
that the 1960 act woul d authorize the Secretary to do
t hat .

But -- but we do recognize that there are other
principles in this area stemmng fromthe Fifth Arendnent,
a source of substantive |aw, stenm ng possibly fromthe
Federal Torts Clainms Act, another source of substantive
l aw, which aren't invoked in this case, which m ght be

i nplicated based on the Governnent's nanagenent of the

property.

13
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QUESTION: Wl l, how about Mtchell [17?

MR GARRE: Well, in Mtchell 11, Justice
O Connor, the statutes and regul ations there, which --
whi ch the Court described as a pervasive, statutory schene
governing Indian tinber nmanagenent, provided specific
fiduciary managenent duties that could be fairly
interpreted as -- as mandati ng paynent of conpensation
They -- they specifically govern the generation of profits
or proceeds for the Indian tribe, and in that case, the
Court held that the violation of those duties, grounded in
a statute or regulation, gave rise to a noney danages
action under the Tucker Act. This case is --

QUESTION:.  Well, how would -- how woul d you
describe the duties the United States has as trustee with
relation to this property? How would you describe the sum
total of its duties?

MR, GARRE: | think the -- the principal duties
are the ones that the Court has always recogni zed when it
places land in trust: not to alienate the land and -- and
it imunizes it from State taxation

QUESTI ON: In -- in effect, | think what you're
saying is that there are no trust duties. There's a
peculiarity here. The word trust in -- as you're using it
in the argunent, sinply has those two inplications: don't

give it away and place it in a -- in a condition or -- or,

14
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by virtue of the word trust, it is in a condition to avoid

taxati on.

MR, GARRE: Well --

QUESTION: | think you' re saying that there are
no fiduciary duties beyond that. |[If there is any duty

beyond that, it's got to come fromthe Constitution, or
it's got to cone froma specific provision of -- of a
statute creating a duty not necessarily as -- as that of a
trustee, but sinply as a statutory duty. Isn't that
correct?

MR. GARRE: That's correct when the tribe comes
into court under the Tucker Act and asserts a claimfor
nonet ary damages agai nst the United States Treasury.

W' re deal i ng agai nst an area of sovereign inmmunity where
the United States is i mune from damages for breach of
trust unl ess Congress --

QUESTION: But | think you're saying two things,
and they -- they nmesh perfectly. One, you' re naking a
sovereign immunity argunent. Two, you're saying there is
no trust responsibility whatsoever on the part of the
trustee except not to alienate.

MR. GARRE: Not enforceable in an action for
nonetary damages. O course, in this area, the Court has
recogni zed - -

QUESTION:  So you are conceding that there --

15
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that there m ght be equitable renmedi es based on -- on a
theory of fiduciary duty?

MR GARRE: It's conceivable that there would be
an equitable renmedy based on a violation of statute, not
on equitable duties. This is -- thisis arealm--

QUESTION: So that if -- may -- may | just, you
know - -

MR GARRE: Yes. Sorry.

QUESTION:  -- pursue the exanple that Justice
Stevens used? |If the Governnment said, 30 days from now,
we are going to blow up all the buildings, there would be
a -- an -- an equitable renmedy based upon fiduciary duty?

MR. GARRE: | think in that situation, Justice
Souter, the tribe mght be able to bring an injunction --
i njunctive action perhaps under the APA claimng that that
use of the property, the destruction of it, would exceed
the scope of the Governnent's use right under the 1960
act .

QUESTION:. Well, is that -- -- | don't
under stand what you' re sayi ng.

MR. GARRE: That -- that would be under statute,
not on sone --

QUESTION: So -- so you're saying that woul d not
be based on fiduciary responsibility?

MR GARRE: Well --

16
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QUESTION: If -- if it exceeded the Governnent's
use right, what -- what other obligation -- what would be
the source of -- of a -- of an obligation if -- if it was
not fiduciary duty?

MR GARRE: | think it could be a property
interest as well. | mean, we acknow edge that the 1968 --
the 1960 act gives this tribe --

QUESTI ON: But the property interest takes into
consi deration the trust rel ationship, doesn't it?

MR, GARRE: Well, it doesn't necessarily have
to. The Court has had nany cases brought by Indian tribes
claimng just compensation under the Fifth Amendnent of --
of property, which -- at least in sone nmanagenent -- sone
aspects would have a trust in it. Overlapping all this
area is the notion that the Governnent has political and
noral responsibility to the Indian tribes, and the Court
has recogni zed that throughout its decisions since --

QUESTION.  Well, but -- just -- just to put
Justice Souter's question back before you -- and ny own:
What trust duties does the United States have in addition
to not alienating the property, and making sure that it's
i mMmmune from State taxation? | think your answer is it has
no fiduciary obligations at all. There may be sone
obligations under the Fifth Arendnent to protect property,

et cetera, but as a trustee, it has no fiduciary

17
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obligations other than the ones that are nentioned.

MR. GARRE: The United States has genera
fiduciary obligations to the Indian tribes that this
Court has recogni zed. But the Court has never
recognized -- and I think it rejected the notion in the
Mtchell | case that --

QUESTION:  Well, but do those general
obligations with reference to this property inport any
duty other than the duty not to alienate and to ensure
that it's imune from State taxation?

MR. GARRE: Not a duty and certainly not a duty
that's enforceable in an action for nonetary danages.

QUESTION:  Well, | would have thought there
m ght well be a duty for the trustee -- the U S
Government acting as trustee here -- not to lay waste to
the property held in trust for the tribe --

MR GARRE: Well --

QUESTION: -- not to affirmatively lay waste to
it or -- or allow sonething to happen that just the
ordi nary care woul d suggest shoul d not happen.

MR, GARRE: Justice O Connor, that duty
certainly is not expressed in the ternms of the 1960
statute, and -- and, of course, there are other
statutory --

QUESTION: Wl l, except to the extent that the

18
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statute does say, all right, this property, Fort Apache,
is to be held by the U S. Governnment in trust for the
tribe. And maybe that conveys sone notion, in addition to
not alienating it, not laying waste to it. Now, whether
what's done fits that | don't know. Maybe ordi nary wear
and tear isn't covered, but --

MR GARRE: | -- | don't think that that
position would be consistent with the Court's ruling in
Mtchell 1, where the Court rejected the notion that the
use of language, in trust, subjects the United States to
all the liabilities of a private trustee.

QUESTION: Well, there's a little nore here than
was true in Mtchell I. It's specific property, hold it
in trust, and the CGovernnent can use it for a school or
admi ni strative needs, but there -- there's sonething nore
than was in Mtchell 1.

MR. GARRE: Wth respect, | think that there --
there's less, Justice O Connor, that -- that Congress
specifically carved out of the trust relationship the
right of the Governnent to use the property for the
Government's pur poses.

QUESTION:. M. Garre, there -- there is one
significant difference, and that is the control elenent.
Mtchell | stressed that the control was with the

allottee. Mtchell Il has a whol e paragraph that says

19
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what's key is who has control. And as | read it, it was
that these specific instructions were an indication that
the U S. had exclusive control, but that the real thing
was the control, who has control of this property.

MR. GARRE: But -- but there's a key difference,

Justice G nsburg, between this case and Mtchell Il with
respect to the question of control. 1In Mtchell Il, the
Court enphasi zed throughout its decision and -- and

di scussed the statutes and regulations in detail for nore
than four pages. The control stenmmed from specific
statutory and regul atory duties that were created by
Congress in that case, and the Court found that the
violation of those specific duties, which could be

fairly -- fairly interpreted as mandati ng conpensati on
gave rise to a danmges clai magainst the United States.

In this case, the tribe can't point to a single
statute or regulation, and the only statute it relies in
this case -- in this Court is the 1960 act that creates
any --

QUESTION: Well, then you're -- you're reading
it differently than | have just set it out. As | take the
Court to have said control is key, and these specific
regul ati ons show that there is indeed control, that the
United States runs the show. But the nature of this

trust, there wouldn't be any instructions. You woul dn't

20
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expect there to be detailed instructions. The question is
who was in control

MR. GARRE: Well, there -- there is no specific
managenent duty in this case. Instead of the situation in
Mtchell | or Mtchell 11, Congress gave --

QUESTION:. Can | interrupt with just one -- one
question? The trust here refers not only to the | and but
to the inprovenents. Doesn't that make a difference? In
a--in aprivate situation wouldn't that normally create
inthe -- the trustee a duty to ensure against fire, and
to take care of the inprovenents as opposed to just bare
legal title to the property?

MR. GARRE: It -- it mght, Justice Stevens, but
| think the reference to that also is inportant in terns
of Congress' express delegation to the Secretary the duty
to use all of the trust property, the land and the
bui l dings, to operate an Indian school there, which is
the -- the use that -- that the property had been put
since the 1920s.

QUESTION: So in your -- in your opinion, if

this statute had added the words, and if the CGovernnent

does take control, it shall use ordinary prudence and

skill to preserve the property, then they'd have a claim
MR GARRE: It -- it certainly would be a

much - -
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QUESTION: Is that yes or no.

MR. GARRE: -- different case.

QUESTI ON: No. Yes or no.

MR GARRE: | -- | think -- if | can analyze
that claim | -- 1 think they -- they m ght have a claim
Justice Breyer

QUESTI ON:  When you say might, |'mjust
i magi ni ng the sane statute, everything that's gone on this
norning, and it says if they take control, they shall use
ordinary skill and prudence to preserve the property.

MR. GARRE: The --

QUESTI ON:  The answer then is yes or no?

MR GARRE: Well, | think it would be no,
Justice Breyer, and if | could explain why.

QUESTION: It would be no even then. Then what
have we been argui ng about --

MR GARRE: Well --

QUESTION:  -- because, | nean, everybody has
been aski ng you whether that can be inplied here? And ny
i npression was you said yes. | nean, if it --

MR. GARRE: Congress creates a nunber of duties.
And Congress has | egislative -- of course, in the area of
hi storic preservation, and it creates duties that the
courts bel ow found are procedural in nature.

QUESTION: And so if they said, and by the way,
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if in fact they take control, the trustee -- i.e., the
United States -- has a duty when they take control to use
ordinary skill and prudence to preserve the property.

MR. GARRE: Then the statute -- they would --
they woul d have a specific nmanagenent duty. And then the
guestion --

QUESTION:  And so the answer is then they would
have -- they could -- then they'd win. Right? If it said
t hat .

MR GARRE: | -- | think they m ght under that
situation.

QUESTI ON: Ckay, fine.

MR. GARRE: But there's a second question under
the Court's cases that the Court would have to answer it,
and that's case two, and that's whether or not that
specific statutory duty can be fairly interpreted as
mandati ng the paynment of conpensati on.

QUESTION: And it adds, and indeed if they
violate this, they have to pay a | ot of noney.

MR. GARRE: O -- of course, in that situation

QUESTION: Ckay. Then we're all right.

MR. GARRE: O course, in that situation --

QUESTION:  So our issue here -- what |I'mgetting
at is our issue then is whether that word control inplies

those latter words --
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MR GARRE: Well --

QUESTION: -- that were, in fact, left out.
That's the question. |Is that right or not?
MR GARRE: | don't think it's the question

because the word control doesn't appear anywhere in the

face of the statute.

QUESTION. I'msorry. | -- | was reading --

it's subject to the right of the Secretary of Interior to

use any part of the land in inprovenents.

MR. GARRE: Right.

QUESTION:. So | -- we have to decide right to

use -- does that inply those words that are left out.

MR. GARRE: Right.

QUESTION: It didn't say he had to use it, did

it?

MR. GARRE: No, not at all.

QUESTI ON:  No.

QUESTION: So in order to say he controlled it,
you -- you would have to say he --

QUESTION: | msspoke. |I'msorry to have m xed
peopl e up.

MR. GARRE: Right.

QUESTION: | meant right to use. Does it inply

the words that are not there when they use it?

MR GARRE: Yes. And -- and | think --
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could be nore clear, | think that we think the Court's
cases and the Tucker Act -- and -- and we think can al so

| ook to cases in the section 1983 context -- establishes a
two-step inquiry. First, has Congress created a specific
duty on the Governnent's part, and second, can that duty
be fairly interpreted as mandati ng a paynent of
conpensati on breached?

QUESTI ON:  How does it work in other areas of
real estate |aw, where suppose | turn ny beach house over
to a friend and he has a wild party and destroys it? Do |
have a claimagainst himif | had no know edge he woul d do
such a thing?

MR. GARRE: Conceivably you m ght have a tort
claim Justice Breyer, but that's not a claimthat's --

QUESTION: So normally is it 'the case when you
give or |lease or give property to other people if they
w eck the place, contrary to expectation, we inply into
those prom ses or words that they had to take reasonable
care?

MR. GARRE: Possibly as a breach of a contract
or atort --

QUESTION: Al right.

MR. GARRE: -- violation.

QUESTION: If we nornally do that in the | aw,

why woul d we not do the sane thing here where, indeed, in
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addition to what you nornmally have, you have this word
trust and special relationship?

MR. GARRE: | think the Court refused to do that
in the Mtchell | case because there, the Court used the
| anguage, in trust, and it refused to --

QUESTION: Well, it wasn't a question of |aying
waste in Mtchell 1, was it? It was just a question of
not using the land to its utnost financial benefit.

MR GARRE: Well, that's true, Justice Scali a.

QUESTION: So the question he's asking you is --
i s destroying the | and.

You say in your -- you quote in your brief
Austin on trusts to the effect that there is a fundanmenta
di fference between a private trust and a public trust.
What -- what kind of cases is -- is that -- is that
section referring to?

MR GARRE: Well --

QUESTION: | mean, suppose | leave ny -- ny
house to the City of Falls Church in trust for the people
of Falls Church. Wat -- what obligations are inposed on
the Gty of Falls Church?

MR. GARRE: | think what the -- | nean, there
you m ght have a situation where the question is whether

you coul d enforce obligations against a private individua
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who left it intrust. Here we're talking about a
situation where the --

QUESTION:  No, no. |I'mtalking about
i nposing -- what obligations are inposed upon Falls
Chur ch.

MR. GARRE: You could inpose -- you could --

QUESTION. | leave property to Falls Church in
trust for the people of Falls Church or in trust for sone
category of the -- of the people of Falls Church.

MR. GARRE: | think the Restatenent
provi sions --

QUESTION: The Little League or sonething.

MR GARRE: -- that we referred to incorporate
the doctrine of sovereign inmunity in this area, and you
coul d i npose possibly injunctive --

QUESTION: Ch, is that all that -- that Scott on
trusts was referring to, just the doctrine of sovereign
i munity?

MR, GARRE: Well --

QUESTI ON:  Because if that's all he was
referring to, you know, that's been waived by -- by the
statute here.

MR GARRE: No.

QUESTION: | thought there was sonething quite

different he was referring to, that the whole nature of a
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public trust is different froma private trust. |If that's
not the case, then all of that is quite irrelevant it
seens to ne.

MR GARRE: | -- | think it's both, Justice
Scalia, that the public trust is different in that we
don't ordinarily assunme that the Government acts in al

its capacities as a private trustee. And that's certainly

true in the Indian | aw context. This Court -- there are
nore than 56 mllion acres of |and that the Gover nnent
holds in trust. |If the Court assunmed just by Congress

use of the word in trust, the Governnment had assuned al
the liabilities of -- of a conmon |aw trustee, then that
woul d be an enornous potential liability that there's no
i ndi cati on what soever Congress ever agreed to assune.

QUESTION: Ckay, M. Garre. 'You're -- you're
arguing that you can't infer fromthe use of the word
trust that all of the obligations and all of the potential
liabilities of a private trustee are carried by it. But
your argunent seens to go, if | understand it, to the
ot her extrene, that the use of the word trust seens to
imply no obligation and no responsibility unless it is
foll owed by a specific delineation of what those
responsibilities are.

And ny question is -- Justice Breyer a mnute

ago was saying, well, what would be different if we added
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certain words. And ny question is what would we -- be
different if we subtracted certain words on your theory?
What if the statute had not included the words, in trust?
Wbul dn't your argunent be exactly the sane?

MR. GARRE: Under the Tucker Act -- and, of
course, the Tucker Act doesn't refer to clains for breach
of trust.

QUESTI ON: No, but would you answer ny question?
Wul dn't you be -- aren't you meking the sane argunent
under a statute that says in trust that you would be
maki ng under a statute that did not include the words, in
trust, at all? Isn't that so?

MR. GARRE: Yes. That -- that's true, Justice
Souter. But | -- | think --

QUESTION:  Then you -- what -- what are we to do
wi th the usual canon of construction that we assune that
Congress does not use usel ess words?

MR. GARRE: Those words had great effect here.
They had the sane effect that the words have -- this
Court has recognized -- with respect to the alienation of
l and and with respect to immunization of land to State
t axati on.

QUESTION.  Yes. They -- they couldn't alienate
under a statute that says the -- the |land and et cetera

will be held by the United States for the tribe. Taxes
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couldn't be levied by | esser sovereigns against |ands held
by the United States under those circunstances.

MR. GARRE: Those -- those --

QUESTION: It seens to ne that the word, in
trust, means not hi ng.

MR. GARRE: No. Wth respect, | would disagree.
It has those two settled consequences. W know from
pages 6 and 7 --

QUESTI ON:  But why woul d you not have those
consequences wi thout those words? |It's true if you have
those words, the consequences follow But wouldn't the
consequences follow w thout the words?

MR, GARRE: No.

QUESTION: And if in fact that's all the
Government -- if that's all Congress was getting at, why
didn't Congress sinply say that instead of using the
phrase, in trust, that normally carries enornous
i mplications?

MR. GARRE: The -- that -- that |ine of argument
is the argunent that we think that the court of appeal --
the Court of Clains made in Mtchell | and that the
di ssenters made in Mtchell |, and we think that the
majority of the Court rejected --

QUESTION:  And -- and Justice G nsburg has

suggested that maybe the -- the significance of that line
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of argunent depends on whet her there was or was not
control. But | think --

MR. GARRE: In the factual sense.

QUESTION:  -- on your argunent, | think what
you're telling us is that Mtchell | -- and in any event
your argunent -- has the inplication that those words add

absol ut el y not hi ng.

MR. GARRE: No, no, Justice Souter. That's not
the inplication of our argunent. They do have the
accepted neanings. The United States holds land in trust.
It is immunized fromState taxation. |If the tribe itself
held it or private Indians held it, it wouldn't be
subject -- it would be subject to State taxation

QUESTION:  What if the Governnent of the United
States held it?

MR. GARRE: Well, it does in this case, and
that's the significance of holding it in trust.

QUESTION:  Yes, and it -- and it would do so
under the statute if the words, in trust, weren't used.

MR. GARRE: That -- that -- it also has -- in
this case it has the effect of nmaking the |ands here |ike
t he surrounding reservation |ands. And -- and again,
think pages 6 and 7 of the tribe's |odging hel ps to nake
t hat point.

If | could reserve the remainder of nmy tine for
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rebuttal. Thank you.
QUESTION: M. Brauchli
ORAL ARGUMENT OF ROBERT C. BRAUCHLI
ON BEHALF OF THE RESPONDENT

MR, BRAUCHLI: Justice Stevens, and may it
pl ease the Court:

If the Secretary of the Interior had never taken
control of these buildings, we would not be here. It
would be a -- a bare trust. Sinply putting these
buildings in trust does not create any fiduciary
obl i gati ons.

But the Secretary did take control. 1It's not
mandatory; it's voluntary. And that's why this case is
exactly like Mtchell 1l. In Mtchell I, there's no nexus
bet ween the General Allotnment Act and nanagi ng a forest.
But when you | ook at the forest nanagenent statute,
there's a direct nexus fromthe forest nanagenent statutes
to control of the forest, and when you control the forest,
to the exclusion of the tribe, then you are responsible as
a fiduciary.

QUESTION:  But the control -- the control here
was not control given for the benefit of the tribe. To
the contrary, it was control given for the United States
own use. It seens to ne that's -- that's quite different.

| agree that if -- if you -- you say the United States
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shall control it for the benefit of -- of the tribe, you
m ght have a different case. But that's not what this
statute said. It said the United States shall control it
for its -- its use, running an Indian school and so forth.

MR, BRAUCHLI: Justice Scalia, | respectfully
di sagree.

QUESTI ON:  Admi ni strative purposes.

MR. BRAUCHLI: The -- the benefit to the
tribe -- Congress stripped the United States of all fee
sinple, absolute title and gave 100 percent benefici al
title to the tribe. The United States has no retention of
owner shi p what soever. They have a use easenent, and
that's all they have. A very limted right. And the
benefit is what Congress said, and Congress said, we're
going to take this fort, which we established to kil
Apaches and inprison them and we're going to give it to
the White Mountain Apache Tribe. And they gave it, and it
has value. It has 35 buildings. It has 7,500 acres. Now
it's only -- you know, we're dowmn. We're talking
about 288 acres.

QUESTION: | thought the fort was to protect
white settlers. But you -- you know, you can describe it
the way you like.

MR, BRAUCHLI: Well, it was to protect white

settlers --
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QUESTI ON:  Ckay.

MR, BRAUCHLI: -- but fromny clients’
viewpoint, it was established to conquer them So that's
what |'m here for, ny client.

QUESTI ON:  Yes, | understand.

MR. BRAUCHLI: And there was a benefit. And
the -- the benefit said -- it's been postponed because the
United States Secretary reserved a very linmted right to
use it for a school --

QUESTION:. | -- 1 want to nmake | understand your
argunment. |f the Governnent had, after this statute was
enacted, said, you know, we really don't have any interest
at all in these buildings, and just |let themgo to waste,
but they didn't use themin any way, there would be no
liability?

MR. BRAUCHLI: Absolutely none. Before
March 18, 1960, they could have --

QUESTION:  Way? | mean, what -- what kind of a
theory is that? If -- if the Governnent occupies the
bui |l dings and -- and by that preserves themin a snal
sense, they're falling apart, but at least it's better
than a conplete -- conpl ete abandonnent, they're |iable,
but if they conpletely abandon them they're not. | -- |
just don't understand that.

MR, BRAUCHLI: Justice Kennedy, if | understood
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your question, | thought you neant before March 18, 1960
when they owned it --

QUESTION:  No, no. | nean after 1960.

MR, BRAUCHLI: Oh.

QUESTION: | thought your initial argument was
that after 1960, once the CGovernment took control by,

i.e. -- by that | thought you neant possessing the
bui | di ngs - -

MR, BRAUCHLI: Cccupyi ng.

QUESTION: -- it had a duty, but that if it had
not possessed the buildings or occupied the buildings, it
woul d have no duty.

MR. BRAUCHLI: Yes, that is true. That's what
I"msaying. The -- the fact is that they occupied --

QUESTION: | -- | just don't ‘understand that.

MR. BRAUCHLI: They occupi ed and physically
controlled the buildings. |If -- for instance, we are not
filing a claimfor the four buildings. There's only 4
bui | di ngs out of 35 being used for a school right now.
The -- four. And so we're not filing a claimfor those,
and they just -- they just sprang for 3 and a half mllion
dollars to fix those up. But the other buildings that
t hey have used and occupi ed and destroyed and -- and
sone -- they've denolished four -- those are the buil dings

that we have a claimfor.
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And we say we're not charging you for trespass.
We're not charging you for reasonable wear and tear,
but --

QUESTION:  Well, since 1960, did the U S. use
some of the buildings other than it's now using?

MR, BRAUCHLI: Yes, and the reason that they
have fallen off fromuse is because the enroll nent went
from 500 students down to about 80.

QUESTION:. Well, if there are 35 buil dings on
the prem ses, how many did the Government use since 19607

MR. BRAUCHLI: The Governnent used all of the
bui | di ngs. They physically occupied them

QUESTION: Al of them

MR, BRAUCHLI: Yes.

QUESTI ON:  Physically occupied all 357

MR, BRAUCHLI: Yes, they did, and they used them
for storage and for schools.

QUESTION:  Si nce 1960.

MR. BRAUCHLI: Yes. And so it's been under the
exclusive control. But as --

QUESTION:  And now it physically occupies 4 of
t he 35.

MR. BRAUCHLI: Four for school and about six for
its adm nistrative use.

QUESTION:. M. Brauchli, would you give ne your
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view on the hypothetical that | asked your -- your
col | eague on the other side? Suppose | |eave property to
the City of Falls Church. The City of Falls Church takes
possession. It's not occupied by anybody el se. And

it's -- it's in trust for the people of Falls Church. The
City of Falls Church takes possession. It doesn't do
anything with the land. It just leaves it there. Now, in
the aw of trusts, that -- that would be wasteful, and the
trustee would have to use the land in order to generate
income for the people of Falls Church, or at |east do
somet hing for the people of Falls Church.

Do you think the Gty of Falls Church woul d be
in breach of trust? Do you know of any | awsuits agai nst
cities or any public entities that -- that have accepted
| and or other property in trust?

MR, BRAUCHLI: If -- if the land is being -- as
| understand the question, you -- you are leaving this to
Falls Church and as a beneficiary --

QUESTION. It's alot. It's a great big |lot,
and | say, you know, I'd like to leave it to the Gty of

Falls Church and | do. And the Gty of Falls Church

doesn't do anything with it, just leaves it there. It
could have built a -- you know, an apartnent building and
gotten a lot of inconme for the city coffers. It could
have built a baseball dianond or whatever. It just |eaves

37

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the lot there.
MR. BRAUCHLI: That is not our situation --
QUESTION: Is that a lawsuit?
MR. BRAUCHLI: | don't know because --

QUESTION:  Well, but that's crucial to your case

here --
MR, BRAUCHLI: | don't --
QUESTION: -- it seens to ne.
MR. BRAUCHLI: Well, | don't think --
QUESTION: | think it goes to the point of

whet her a public trust is the same thing as a private
trust.

MR, BRAUCHLI: Well, this is a private trust.
| think this is a private trust, and it's not a public
trust. But it's --

QUESTION: Even if it were, | guess the real
anal ogy would be it goes to the City of Falls Church to be
held in trust for the public to be used as a school for as
long as they want it, and thereafter to go to the
archeol ogi cal society for preservation. And now they run
it down as a school, and the question would be can the
archeol ogi cal society now sue themfor the loss. | don't
know. Maybe it can.

QUESTION: Well, this -- this doesn't say that

it goes to the archeol ogical society --

38

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: It goes to the tribe.

QUESTION: -- or that it goes to the Indians
afterwards. It just says, in trust.

MR, BRAUCHLI: Justice Scalia, | think you're
saying that -- you're tal king about a situation where the
beneficiary doesn't do anything with the property. |If
the -- if the -- | think the anal ogy would be -- that
you're nmaking is if the White Mountain Apache Tribe did
nothing to their property. Then that's their choice. But
if you as the trustee went in there and destroyed the
property that you were going to give to the --

QUESTION: |I'mnot tal king about destroying it.

MR. BRAUCHLI: -- beneficiary of Falls Church,

that's our situation.

QUESTION: Yes. |'mputting destroying it
aside. I'm-- I'"'mjust saying that the Cty of Falls
Church doesn't do anything with it. It does not do what a

trustee would nornmally have to do, and that is produce
incone fromit, or -- or use it in -- in sone way that
will benefit the -- the cestui que trust. OCkay? It just
| eaves it fallow

MR, BRAUCHLI: And they're a trustee.

QUESTION: And -- and | don't know of any
lawsuits in which in such a situation a citizen could say,

you know, I'm-- I"ma citizen of Falls Church, and you
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are wasting my -- ny trust estate.
QUESTION:. No. | don't even know of one that
says | have ny forest which | |leave to the people of Falls

Church, and | o and behold, 20 years later, that forest is
a weck. They cut every tree. And | don't know if the
citizens of Falls Church can sue there either, but | know
t he I ndi ans can.

MR, BRAUCHLI: | don't -- | think there's a
different -- there's -- this Court unaninously |ast term
in the Klamath case said that the fiduciary relationship
the trust relationship, between the United States and the
tribes is the primary cornerstone of Indian law. It was a
unani nous opinion. There's a special trust relationship
bet ween t he Indian people and the United States Government
and when the United States --

QUESTI ON:  But does that -- does that extend to
a requirenent that the United States spend its nonies
rather than the tribe's nonies to preserve the |and?
Suppose in this case that sone basic erosion systens were
needed because the | and was erodi ng, endangering the --

t he topography, and sone sinple irrigation rivulets or --
or drainage rivulets would -- would save the property.
Wul d the United States have the obligation to perform
those -- those repairs?

MR, BRAUCHLI: Yes. Yes, they do.

40

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

QUESTION: At its expense?

MR, BRAUCHLI: Yes.

QUESTION:  What -- what authority do you have
for that?

MR. BRAUCHLI: Because they --

QUESTION: That's -- that's certainly not a --
trustee doesn't have the duty to repair at his own expense
in--in a private trust.

MR, BRAUCHLI: Well, this is not a -- | -- the
United States, if they are -- the beneficiary is the
tribe, and | think when you have a trustee in control and
occupying, they -- according to the treatises |I read --
read, there's an absolute obligation to protect and
preserve the beneficiary.

QUESTION: Not at the trusteée's own expense.
That's the point. The -- the trust itself has to provide
the neans, the -- the financial wherewithal to make those
repairs. This isn't a duty financially inposed on the
trust ee.

MR, BRAUCHLI: Well, | just disagree with that.
When the United States is the trustee --

QUESTION: Well, you'd have to have sone
authority. You may disagree, but how -- how do you find
it out of trust |aw?

MR BRAUCHLI: Ckay. M authority is the
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Mtchell 11 which was a waste case as well as a benefits
case because in that case, there was a requirenent to
manage the forest on a sustained yield basis, and if --

QUESTION: Al right. If your --

QUESTION: Waste -- waste is different.

QUESTION. If your answer to ne --

QUESTION: Waste is different from doing
sonet hi ng that costs noney, and the noney has to cone from
somewhere. And -- and do you think the United States
could sell off a piece of this to private hands in order
to obtain the noney to renovate these buil di ngs?

MR. BRAUCHLI: No, but they did appropriate
noney - -

QUESTION: So you're -- you're urging then that
ordinary trust |aw does not apply in the case of a public
trust.

MR, BRAUCHLI: Well, | think that the trust
rel ati onship between the United States and Indian tribes
is sui generis.

QUESTI ON:  Ckay.

MR. BRAUCHLI: You cannot inport the comon | aw
whol esale into a -- this type of situation

QUESTI ON:  Based on your answer you gave to ne
about the hypothetical about the erosion occurring, it --

it would seemto ne that if the United States has an
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affirmative duty in that case, the fact that it occupied
or didn't occupy the buildings does not alter its duty to
keep those buildings in repair. Its occupancy and use has
nothing to do with the case --

MR, BRAUCHLI: Well --

QUESTION:  -- because in ny hypothetical they
didn't occupy or use the |and.

MR, BRAUCHLI: Well, the conplaint is for -- for
damage to the infrastructure for failure to keep up the --
the water and sewer system the electrical system as well
as the buildings that they used and controlled. They had
total, exclusive control

QUESTION: But if they didn't -- in Justice
Kennedy's question, if the United States didn't use it for
adm ni strative and school purposes, then the United
States, under the terns of the trust, has no right to hold
it because they have this exclusive right of occupancy

only for those purposes. And if they just let the -- then

it would be -- wouldn't it belong to the tribe?

MR, BRAUCHLI: It expires and they -- they said
that in the court of appeals belowthat the -- the circuit
judges said, well, can you use it as a uranium dunp? And

t he Department of Justice said, no, because that would be
a breach of the trust because we're only allowed to use it

for school or administrative purposes. Therefore, a
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urani um dunp woul d be outside the use allowed.

| think waste is a use outside what Congress
allowed them and it's a specific use and it should be
construed agai nst the easenent. The easenents are not
wi de open.

QUESTION:  Yes, but I'mnot sure you confront
the question, and |I'mnot sure what the answer is. |If the
waste -- duty to protect waste requires spending sone
noney, whose noney do you spend? The trustee's or the
trust's? The beneficiary's noney or the trustee's noney?
If you buy an insurance policy, does the trustee pay for
out of his own pocket or out of trust assets?

MR, BRAUCHLI: Well, I think in this case the
United States was obligated to prevent the deterioration.
All they have to do is repair -- they have
basketbal | -sized holes in the roof letting rain in which
progressively deteriorates -- deteriorates the property.

QUESTION: Could the United States have used
trust assets to performthat duty?

MR, BRAUCHLI: | think they should use their own
assets since they're using it rent-free, and they should
protect the property because they have --

QUESTION:  You're saying they should use it.
Could they -- in your judgnment, could the United States

have used trust assets to performthat duty?
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MR. BRAUCHLI: Yes, the United States' assets.
I"'m-- are you -- I'mnot --

QUESTION:.  That's not my question.

MR, BRAUCHLI: OCh, you nean the trust assets.
You nean the buildings thenselves? | don't -- well, they
have col |l ected rents --

QUESTION: Could they cut --

MR, BRAUCHLI: -- for sonme of the buildings.

QUESTION:  Could they cut down sone trees and
say, we're going to sell off sone tinber because we' ve got
to raise sone noney to fix the roof? Wuld that have been
a -- alegitimate use of the property?

MR, BRAUCHLI: O the tribe's tinber?

QUESTI ON:.  Yes.

MR. BRAUCHLI: | would say they cannot do that
Wi thout the tribe's perm ssion.

QUESTION:. So it's literally got to come out of
a pocket of the National Government which has no relation
to the tribe's assets is what you're saying.

MR, BRAUCHLI: That's what |'m saying.

QUESTI ON:  Suppose you -- you rent -- it's
rather interesting. | mean, suppose -- suppose that the
trustee -- this were an ordinary trust, but the trustee

was giving it to a third party to use, which he'd have the

right to do under the trust. And the third party didn't
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repair the basketball-sized holes in the pavilion. How do
we decide if it's that third party's responsibility, or if
trust assets should have been used? | nean, here I'm

t hi nking that --

MR, BRAUCHLI: Well --

QUESTION: -- the trustee is both the trustee
and the third party hinself because he's using it for his
OWN pur poses.

MR. BRAUCHLI: Well, under | andlord and tenant
law, the tenant would certainly be Iiable for the waste,
and this Court said that in the Bostw ck case.

QUESTION: Whuld the tenant have to repair the
holes in the roof?

MR. BRAUCHLI: The tenant woul d be responsible.
Any | ease of tribal property by a -- a'tenant, the -- the
duty is to the United States as well as the tribe. And
the United States under the | easing regul ations has an
absolute duty to go in there and protect the -- to protect
the value of the property -- and | put that in ny brief --
the value of the property froma tenant who's injuring
that property. So here they're saying we're like a
tenant, but we can commit all the waste we want to.

QUESTI ON:.  What precisely are you asking for?
You said -- you started to say sonething, and then you

wer e asked a question. You said you're not asking for
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wear and tear. \What is the neasure of the damages
you're --

MR, BRAUCHLI: | think the nmeasure of danages
woul d be agai nst the neasuring stick of a reasonabl e
trustee in like circunstances in total control of the
trust corpus of his beneficiary. And |'msaying it's that
amount of danmamges necessary to bring it up to code, |ess
reasonabl e wear and tear.

QUESTION: So it would be -- that -- that would
be the -- 14 mllion-dollar figure to bring it up to code?

MR. BRAUCHLI: Well, that was been altered
because the tribe has engaged in a little self-help, and
we actually took over five -- five buildings, and we had a
grant fromthe White House Save Anerica's Treasures and
the National Endownent of the Humanities and the State of
Arizona, and the tribe put 2 mllion of their own dollars.
So | think that figure is nore like $8 million, and
that's --

QUESTION: But you're still -- what you're
tal king about is what it would cost to bring this up to
hi storic building preservation |evel?

MR, BRAUCHLI: Not necessarily. |Its just a --
when you have -- not -- we're not tal king about restoring
it. We're talking about rehabilitating the buildings and

you can keep its historic character and nmake nodifications
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toit. W're not talking about restoring it and making it
into a thene park |ike the Government suggests. W're

tal king about bringing it up to code. You can make sone
nodi fications to it.

The -- the standards are -- the Secretary's
standard says if you're going to have properties listed on
the National Register of Historic Properties, you can make
nodi fi cations, but you have to keep the historic
character. You can upgrade the electricity. You can
repair the roofs. And actually the code is a |lot nore | ax
than the Uniform Buil ding Code. The --

QUESTION: What -- what is this code? Is it a
general ly applicable code about things like electric
wiring and -- and sound roofs, or --

MR. BRAUCHLI: Well, the Bureau of Indian
Affairs usually uses the CGeneral Services Adnministration
and the Uniform Buil ding Code or the Uniform Code of
Bui | di ng Conservation. That's what the National Park
Service --

QUESTION:  But is that what you --

MR, BRAUCHLI:  Yes.

QUESTION. Is that what you're referring to --

MR, BRAUCHLI: Ri ght.

QUESTION: -- when you say, the code?

MR, BRAUCHLI : Right. And their assessnent, the
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Bl A's assessnent, in 1998 cane out within a few hundred
t housand dollars of our assessnent of the -- of the cost
to make the repairs which they had deferred nai ntenance
basically for 40 years in sone buil dings.

QUESTION: M. Brauchli --

MR, BRAUCHLI : Yes.

QUESTION: -- I'm-- |'mconfused about -- about
these buildings that -- that have basketball-sized hol es
in the roof. The Governnent is still using these
bui I di ngs?

MR. BRAUCHLI: No, they have not. Because of
the deferred naintenance, those buildings are boarded up

QUESTION: Well, then they're not using them
anynore. So | nean, you can't argue --

MR. BRAUCHLI: Right, and that's --

QUESTION: -- that they have -- if they're not
using them you can't say that they're in control of them
and that their being in control requires themto nmake the
repairs. | mean, it --

MR BRAUCHLI:  No.

QUESTI ON:  Under -- under the -- under the
statute, they're not required to use the buildings. They
may use the buildings. |If they're no |onger using them
and they have basketball hole -- size -- -sized holes in

the roof, it seenms to nme you have to cone up with sone
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theory other than the Governnment's continuing contro
whi ch i nposes upon the Governnent the obligation to repair
t he buil di ngs.

MR, BRAUCHLI: Let nme clarify sonething.

QUESTION.  All right.

MR, BRAUCHLI: The -- the buildings -- when the
need expires, their right to be there expires. [|I'm
tal ki ng about the -- the boys' dormnow. That's the
basket bal | -si zed holes in the roofs.

W made a demand. The tribe nade a demand for
the return of 15 buildings. They said, you no | onger need
them Gve those buildings back to us. Your -- your
right to be there has expired, but you give us the noney
for the -- to repair those because they're not
i nhabitable. They used to be. Qur experts -- we've spent
a lot of noney. W have photographs from 1960. W know
they were in very good shape in 1960.

QUESTION:  And what did the Governnent say? You
can't have the buildings, or you can't have the noney?

MR. BRAUCHLI: They said -- oh, they -- they
want to give us the buil dings.

QUESTI ON:  Ckay.

MR. BRAUCHLI: They said, you can't have the
noney.

QUESTION:. Well, that's exactly right, it seens
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to me, if the only theory on which they're obliged to
repair themis that they're in control of them They're
sayi ng, you know, we're not using themanynore. W don't
want to repair them |If you want them they're yours and
you can repair them

MR. BRAUCHLI: They don't own them and under
Mtchell 11, this Court said that when the United States
is in control of a -- of a resource of a tribe, a -- a
fiduciary relationship is established in respect to that
resource.

QUESTION:  No, but isn't your argunent that
they -- | -- I'"mnot saying whether you win or lose on it,
but isn't your argunment that they are obliged to give us
the noney to repair them because the deterioration took
pl ace when they were in control ?

MR BRAUCHLI :  Yes.

QUESTION: Isn't that your point?

MR. BRAUCHLI: That is ny point which I did not
apparently express very well, but that is the point
that --

QUESTION:  You nean they -- they were stil
usi ng those buil di ngs when the -- when the basketball -
sized holes in the roofs appeared?

MR. BRAUCHLI: They were using the buil dings as

the progressive -- it's not a Big Bang Theory about a
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buil ding falling down.

(Laughter.)

MR, BRAUCHLI: It's -- it's a progressive
deterioration of the buildings. And then when they felt
that -- they just started to board themup, and -- and we
said, okay, we'll take -- they said -- well, actually,
they wote a letter, said they're yours. And we said,
what do you nean they're -- they're ours? Wth an
$8 mllion repair bill and you had total control, and you
feel you have the right to destroy property that you don't
own?

And this deprives Congress of the benefit that
Congress intended. So here's the executive branch saying,
we don't care what Congress gave you. W'Il nmake sure you
don't get anything except a -- a pile of rubble. And
soneone has got to pay for that, and the tribe shoul d not
pay for that. And that's the point of the damage claim

W went to the Secretary and they said -- after
a year of wasting ny tinme at the solicitor's office, they
said -- finally, the Special Assistant to the Secretary
said, you're going to have to sue us because we're not
going to give you the noney, and we feel we have the right
to destroy this property. And that's -- whether it's
dermolition by neglect or, as the Departnent of Justice

said in the circuit court bel ow, since you don't have

52

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

title to this property, contrary to the plain text of the
act, we have the right to dynamte it.

And sonehow it's been held in some kind of
purgatory state where what Congress intended to give to
the tribe wasn't really intended to give to the tri be.
It's a -- it's a plaything for the BIAto play with and
dest r oy.

And that's not the fiduciary relationship that
this Court has been noted for in -- in respect to a one-
on-one relationship. 1In Nevada versus United States, we
said, when it's one on one, a fiduciary relationship and
there's a fiduciary obligation incunbent upon the United
States when it deals with Indian people.

QUESTION: M. Brauchli --

QUESTI ON:  What about --

QUESTION: -- can | ask this factual question?
| should know, but | really don't. How long ago did the
CGovernment's active use of the buil dings cease?

MR, BRAUCHLI: It is different depending on the
bui |l ding, and that's why we say we have to go
bui | di ng- by-building. And they have raised the statute of
limtations. They said, your claimis premature, in -- in
the trial court. Then, in the circuit court they said,
it's -- no. They saidit's -- you're too late. You

didn't -- the statute of limtations will bar your claim
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So that's still lingering out there.

Then, in the -- then in the circuit court of
appeal s they said, it's not in trust, and therefore we can
dynamte it.

Then, in their briefs here they say, we control
everything and your claimis prenature.

So they have shifting defenses.

Different buildings, because they didn't
mai ntain them they started sl oughing off one-by-one
because they --

QUESTION: Do you have a theory on when their
active use of the buildings ceased?

MR, BRAUCHLI: It's -- it goes -- it really does
have to go by buil di ng- by-buil di ng because I woul d say
that --

QUESTION: Gve nme any building. Was it
10 years ago? Five years ago?

MR. BRAUCHLI: ~-- in the last 5, 6. The last 6
years have been progressive, where they started boardi ng
them up and just stopped --

QUESTION:  And your theory is that the -- the
wast e occurred before or after they ceased using sone --
or some of each?

MR BRAUCHLI: It's -- it's some of each. |It's

a deteriorating use. W don't ask themto restore
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pre-1960 condition. W' re saying take the 1960 condition,
and the waste you conmitted from 1960 when it's under your
control. W don't want themto -- they don't have to
restore it back toits -- as they say -- Add Wst shape.
We're just asking it -- for the condition that when we got
it from Congress, Congress said, here's the gift. Here is
the Fort Apache, but we're going to give the Secretary
just a limted use, and when that need expires, then the

Secretary has no right because but for that act, the

Secretary can't even set foot on that property. It's
trespass.

QUESTION:. Well, is it -- let -- may | al so get
clear on sonething that | -- | thought | was clear on but
I"'mnot. |Is it your theory that they are responsible for

the waste or danmmge or deterioration that took place up to
the point at which they ceased actively to use it, or up
to the point at which they relinquished control over it to
you? Because | take it those -- for sone buildings --

will be different -- different dates.

MR, BRAUCHLI: Yes. There's -- they maintain
that they relinquished sone buildings and therefore it's
barred by the statute of limtations.

QUESTION:  No. But what is your theory? Is it
that their responsibility is neasured by the date at which

they ceased to use, or the date at which they relinquished
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control to you?

MR, BRAUCHLI: It was the date when they
relinqui shed control and we accepted it because we refused
to accept themw thout the noney to repair them

QUESTI ON:  Ckay.

MR, BRAUCHLI: And they're --

QUESTION: So you're saying during part of the
period in which the -- the property was just boarded up,
their responsibility was still in effect.

MR. BRAUCHLI: Yes, because they still kept them
on their facility inventory naintenance |ist, but they
didn't get -- they get the nmi ntenance noney and they use
it for other things other than the --

QUESTI ON:  Suppose in -- suppose in 1960 the
Government said, here are the buildings. W don't want
them And you said, well, you know, it's -- it's going to
cost us a lot of noney to keep up these buildings. You're
going to have to pay for that. W can't do that. Could
the Governnent then say, well, we have a stand-off, we'l
destroy thenf

MR, BRAUCHLI: Are you tal king about after
March 18th, or before --

QUESTION: This is after the 1960 act was
enacted and they had becone the trustee.

MR BRAUCHLI: |If they never physically occupied
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those buildings or they stopped using them it's not their
liability. |If they wal ked away fromthe property in -- on
March 18th, 1960, they said, Hey, Congress just gave this
to you. W' ve been using thembut we're going to wal k
away today. No responsibility. None. Because when they
were the owner, they can do whatever they want. Wen the
tri be beconmes the owner and they -- they take control of
the trust corpus, then there's an obligation, the nost
fundamental , rudinentary, crude fiduciary duty as to --

QUESTION: Can -- can the Government term nate
this trust anytinme it wants?

MR. BRAUCHLI: Pardon?

QUESTION:  Can the Governnent terninate this
trust anytine it wants by executive order?

MR. BRAUCHLI: No, it cannot because the
executive branch does not have the power to termnate this
reservation. Only Congress can.

QUESTION: That's -- that's what | thought. The
trust remains in effect at all tines.

MR BRAUCHLI: But it's -- it'd be only a bare
trust, Your -- Your Honor, because if -- once they -- once
they relinquish the control and the need is not there,
their liability ends. You know, we have taken over the
cook's cabin. W've taken over four buildings. Their

liability is going to end there because we took them over
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We had to use sone self-help.

QUESTI ON:  What -- what of the Governnent's
argunent that this was really an illusory trust? That is,
the statute, the 1960 statute, gave the Governnent the
right to use this for -- for school and adm nistrative
pur poses as long as they wanted to. So at -- |ooking at
it from 1960, that could be forever. They night have
wanted to use it as a school forever, and then the tribe
woul d have not hi ng.

MR, BRAUCHLI: Well, the -- to answer that
qguestion, Your Honor, the neasure of damages al ways coul d
be neasured agai nst a reasonable trustee. |f they kept
using for 100 years, then of course, there's going to be
normal -- you know, even normal wear and tear, but there's
still -- that's sonething for the trial court to sort out
as to the nmeasure of damages. | nean, what is
reasonable -- what is reasonable to repair, what is
reasonabl e not to under the circunstances. That's --
that's a question for the trier of fact as to the nmeasure
of dammages.

But, you know, the reality of the situation is
that the need has expired except for about 10 buil di ngs.

In this -- | nmentioned the Bostw ck case because
in the Bostwi ck case, the United States had open, free

use -- unrestricted use of a private home, and they --
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they commtted waste. And there was -- and this Court --
Court -- they were sued. The United States was sued and
the Court said that there's an inplied covenant agai nst
waste even those the lease is silent as to that duty. And
| think the analogy is here in the trust situation.

Wien -- when -- it doesn't matter if the statute doesn't
say you have to repair buildings when you' re using them

It would be unnatural for a statute to say so.

That's all | have, Your Honor.

QUESTI ON:  Thank you, M. Brauchli.

M. Garre, you have 1 mnute left.

REBUTTAL ARGUMENT OF GREGORY G GARRE
ON BEHALF OF THE PETI TI ONER

MR. GARRE: Thank you, Justice Stevens. My it
pl ease the Court:

The Governnent is not using the property, and is
not required to use the property for the benefit of the
tribe as the court of appeals acknow edged at page 1l4a of
the appendix to the petition. |It's using the property for
its own Governnent purposes, and in that respect, this
case is conpletely unlike Mtchell 11, where the statutes
and regul ations specifically required the Governnment to
manage the property as an econon c resource for the
I ndi ans.

There are no trust assets to pay for any
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historic restoration efforts because Congress directed
that the property would be used for Government purposes,
not for any -- any kind of econom c purposes that woul d

generate assets. Congress has a separate regine for

historic preservation. It grants mllions of dollars each

year for historic preservation projects, and as
M. Brauchli alluded, Congress has granted funds for
historic reservation at Fort Apache. The tribe has
engaged in its own historic preservation efforts there
with mllions of dollars of private, State, and Federal
funding, and the Departnent of the Interior has put
mllions of dollars of its own mai ntenance and repair
efforts into the fort.

Thank you very nuch

JUSTI CE STEVENS: Thank you, M. Garre.

(Wher eupon, at 11:02 a.m, the case in the

above-entitled matter was submtted.)
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