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VOTING SUMMARY - SECY-04-0190

RECORDED VOTES
NOT
APRVD DISAPRVD ABSTAIN PARTICIP COMMENTS DATE
CHRM. DIAZ X X 11/15/04
COMR. McGAFFIGAN X X  11/23/04
COMR. MERRIFIELD X X 11/16/04
COMMENT RESOLUTION

In their vote sheets, all Commissioners approved the final rule and provided some additional
comments. Subsequently, the comments of the Commission were incorporated into the
guidance to staff as reflected in the SRM issued on December 8, 2004.



AFFIRMATION ITEM

BESPONSE SHEET
TO: ' Annette Vietti-Cook, Secretary
FROM: CHAIRMAN DIAZ

SUBJECT: SECY-04-0190 - FINAL RULE: SECURITY
REQUIREMENTS FOR PORTABLE GAUGES
CONTAINING BYPRODUCT MATERIAL (RIN 3150-

AHO6)
edk
Approved _xx isapproved Abstain
Not Participatin
COMMENTS:

See attached edits.

JAJMM

SIGNATURE,

ANor \S, od-
DATE

Entered on "STARS” Yes L/ No




SUPPLEMENTARY INFORMATION:
Background

Portable gauges are devices containing licensed material that are used to determine
physical properties (such as density and moisture content of soil, concrete, and other materials)
in a field setting. The most commonly used portable gauges contain two encapsulated sources
of radioactive material. ?hﬁrrshfs a sealed gamma source containing 0.30 to 0.37
gigabecquerels (8 to10 millicuries) of cesium-137 (Cs-137) used to measure density. Fhe- R

Onote—
eeeend source is a sealed neutron source containing 1.48 to 1.85 gigabecquerels (40 to
50 millicuries) of amerjcium-241/beryllium (Am-241/Be) used to measure moisture content.
Otee. Setrrcon Uave 0050 keon wiliygd ik pataltk
When not in use, portable gauges are generally stored'-?L permanent storage Imnhm a
licensed facility. Sometimes, portable gauges are stored at a jobsite, at a temporary storage
location, or on a vehicle. When transporting a portable gauge in a vehicle, the gauge is often
placed in a transportation case, and then is secured in or onto the vehicle.

Under the authority of the Atomic Energy Act of 1954, NRC together with the 33
Agreement State’regulates byproduct material used in portable gauges. There are )Q'
approximately 1100 NRC spécific licensees for portable gauges in non-Agreement States and
approximately 4000 State specific licensees for portable gauges in Agreement States. There
are an estimated 22,000 to 25,000 portable gauges in use in the United States.

Subpart | of 10 CFR Part 20 addresses storage and control of licensed material.
Specifically, § 20.1801, “Security of stored material,” requires licensees to secure from
unauthorized removal or access licensed materials that are stored in controlled or unrestricted

areas. Section 20.1802, “Control of material not in storage,” requires licensees to control and

maintain constant surveillance of licensed material that is in a controlled or unrestricted area
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and that is not in storage. Despite these requirements, the theft of portable gauges continues
at a rate of approximately 50 gauges per year with a less than 50-percent recovery rate}based X
on reports-in NRC's Nuclear Materials Events Database (NMED). More than two-thirds of the
stolen gauges were taken from vehicles parked outdoors. In most of these incidents, the gauge
was in a U. S. Department of Transportation (DOT) “Type A” transportation case, which was
then secured with a metal chain to the open bed of a pickup truck. Frequently, the chain was
cut or the transportation case was broken, and then the gauge was stolen. NRC has issued
several “Information Notices” to increase licensees’ awareness of security concerns regarding
portable gauges. However, the yearly number of reported incidents has not changed in
response to these notices.

Although the amount of radioactive material used in a portable gauge is relatively small,
and the radioactive material is encapsulated in stainless steel, unauthorized removal of portable

gauges still poses a potential public health and safety concern. A portable gauge that is not

under the controlled of a licensee poses a potential radiation hazard to individuals that may hs:
come lmtrclose contact with the source. It also creates a concern if the portablfugau ethatis s
pnadvn f%
removed without authorization is abandoned m—thevnvtr‘dﬁﬁfe’rﬂ)[/cycled =rmilt, or used »
inappropriately.
Discussion

To reduce the potential risk to public health and safety, a working group with
participation of personnel from the Agreement States of Florida and Arkansas developed the
proposed rule to impose security requirements for portable gauges to increase licensees’
control, which would reduce the opportunity for unauthorized removal of the gauges. The

security requirements would require that the portable gauge licensees must use a minimum of
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commenter questioned what resulted in the need for a very prescriptive rule for increased
security of these gauges since a report to Congress indicated that sources in a single portable
gauge are smal!, and unlikely to be suitable for an effective radiological dispersion device
(RDD). Another commenter stated that the potential for the stolen gauges to be usedin a
radiological dispersion device is minute because it takes such a significant effort to steal a large
number of gauges and remove the radioisotopes to manufacture a “dirty bomb.” Another
commenter indicated that there has not been an increase in gauge thefts in recent years, and
that there is no evidence that thefts are for malevolent purposes, but rather it is likely that thefts
are more for personal or monetary gain.

Response: NRC agrees. As stated in the regulatory analysis for the proposed rule:
“Because of the small quantity of radioactive material in a portable gauge, the potential for its
malevolent use is small.” Due to the quantity and physical characteristics of the radioactive
material used, portable gauges do not pose a substantial risk for malevolent purposes such as
a “dirty bomb.” Similarly, NRC has not identified any trend or information indicating that
reported thefts of portable gauges containing licensed material over the last 2 years rgsulted in
a substantial health and safety consequence. However, NRC is still concerned abo‘%sfl the Y
continued loss of control of the licensed materials due to unauthorized removal or theft of
portable gauges, the multiple resource impacts in response to such events, and the potential
exposure to an individual, who come imo’\cﬁse contact with the source in the portable gauge. ¥
NRC believes that these additional requirements are needed to improve the control of the
licensed material and thus better protect the public from a potential health and safety risk.

Comment: One commenter stated that the International Atomic Energy Agency (IAEA)
has published guidance on the security of radioactive sources, on categorization of radioactive
sources, and on graded secﬁrity measures based on potential hazard, vulnerability of the

source or device, and potential consequences of malevolent acts. In the interim guidance
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document on security of radioactive sources, the IAEA has categorized portable gauges as
Security Group C. Security measures that the IAEA recommended for Group C include one
technical measure that separates the source from unauthorized personnel. The commenter
stated that NRC's proposed rule exceeds the security measures recommended by the IAEA,
and believes that one technical measure is sufficient.

Response: In addition to one technical measure separating the source from
unauthorized personnel for Security Group C material (such as portable gauges), the IAEA also
recommends access control at the source location as sufficient security measure based on
potential hazard, vuinerability of the device, and potential consequences of malevolent acts.
This final rule is not based on common defense and security, but is based on protecting public
health and safety from'potential of radiation exposure as a result of unauthorized removal or X
theft of portable gauges. Instead of one technical measure and access control as
recommended by IAEA, NRC believes that two technical measures are needed to sufficiently
control the portable gauge from unauthorized removal or theft in the United States. The IAEA
guidance on the Security of Radioactive Sources (TECDOC-1355) is an interim guidance for
comment by its Member States, and has not been accepted by the United States. In general,
NRC may modify IAEA standards, as necessary, before adoption to meet NRC’s regulatory
needs. NRC's current regulatory framework already requires the licensees to use one measure
of control in securing the portable gauges and has concluded that an additional measure is
necessary to reduce the number of unauthorized removal or theft of portable gauges. NRC has
issued several Information Notices to portable gauge licensees to emphasize the importance of
édequate control of the portable gauges; however, the number of unauthorized removals or
thefts of portable gauges has not decreased. NRC believgs that an additional measure of

control is needed to reduce the current number.



Comment: One commenter stated that “there’s some psychology to be reckoned with”
because merely the suggestion for redesign of an important engineering tool might make
management mych more amenable to require employees/authorized users to ensure that
gauges were secure.

Response: NRC'’s regulatory requirements are based on technical information and are
not based on psychological reactions of certain individuals. NRC believes that having two
independent physical controls is a tangible requirement that can be easily inspected and
evaluated.

More Enforcement.

Comment: Three commenters stated that stricter enforcement action against non-
compliant licensees would be better than more rules and would dramatically reduce the number
of gauges stolen. One commenter stated that rules are only as effective as their enforcement
and that current rules already require that gauges be secured against unauthorized removal.
Those licensees that are diligent about security do not have gauges stolen. The annual stolen
gauge rate is extremely low (about 0.2 percent), so most licensees are doing a good job.
Those licensees that are not diligent or vigilant are unlikely to change as a result of a new rule.
Only increased emphasis on inspection and enforcement of the security requirements is likely
to cause those licensees to change their ways.

Respons QNHG—ﬂsameesﬂmhnmeﬁequmﬂnspemmmmqﬁeFeaseﬁ‘Wmcememﬁ‘
e#eu#en#mquwements—waulé—b&beﬂ?ﬁhmdes’ﬁlﬂc alsﬁg’ disagrees that Ilcensees

who are diligent about security, do not have gauges stolen Many gauges were stolen from
compliant licensees by thieves defeating current security measures :ﬁngé&c—igs not believe that
the existing security requirements are sufficient, and therefore, enforcement alone will not
dramatically reduce the number of unauthorized removals or thefts of portable gauges. NRC

believes that it is necessary to increase the current security measures to reduce the opportunity
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for unauthorized removal or theft. NRC does agree that more frequent inspections and
increased enforcement would reduce licensees’ future security lapses, but would not affect
thefts where all procedures were followed and the thief still defeated thé security measures. €))
- NRC has and will continue to enforce security requirements for portable gauges.

Information Notice.

Comment: One commenter recommended that NRC rescind the rule and use
Information Noﬁces to reduce the number of stolen gauges.

Response: NRC disagrees with the suggestion to use information Notices as a means
to reduce the number of unauthorized removals or thefis of portable gauges. As indicated in
the notice of proposed rule (68 FR 45172; August 1, 2003), NRC has issued several
Information Notices in the past to remind licensees of their responsibilities concerning the
security of portable gauges, and there has been no change in the number of reported incidents
annually.

Root Cause Not Addressed.

Comment: One commenter claimed the proposed rule has not effectively addressed the
root cause of the problem nor is it consistent with a risk-informed, performance-based approach
to regutiation.

Response: NRC disagrees with the comment. The NRC working group evaluated
various alternatives in developing and evaluating the proposed rule in light of comments.
Although certain alternatives might be more effective than the chosen one, the associated cost
impacts to the licensees’ operations from such alternatives would be immense. For example,
the alternative of prohibiting. the storage of portable gauges in vehicles might be more efiective,
but the total resource impact on licensees is estimated to be more than $200 million per year.
This assumes each portable gauge operator would spend an additional 2 hours daily in

transporting the portable gauge to and from the licensed facility. NRC believes that requiring
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Comment: Licensing authorities are making and enforcing rules that could only be done
by trained security experts or mechanical engineers, even if they were justified.

Resgonse: NRC does not believe that the additional security requirements will call for
security experts or engineers to implement. However, licensees and their operators are
required to have proper training to safely manage the nuclear materials including properly
securing and controlling the portable gauges.

Cost Implications.

Comment: One commenter stated that the NRC estimates of savings resulting from the
rule are speculative. The saving estimates from implementing the rule are based on the
optimistic assumption of a 50 percent reduction in the stolen gauges. This is speculative, as
there is no way to predict the actual reduction that may be achieved.
Besponse: The percent reduction will be dependent, in part, on the type of physical
controls that licensees elect to use. If more enclosures are used to secure gauges, & higher
reducfion in the percentage of unauthorized removal or theft of portable gauges would most
likely be achieved. In any event, NRC believes that adding one more tangible barrier as a
physical control will reduce the opportunity for unauthorized removal or theft. Given the wide
range of physical controls available for the licensees to select, NRC believes that an
assumption of a 50 percent reduction is reasonable.
Comment: One commenter stated that the cost is greater than .what NRC proposes. |
Response: Because the commenter did not provide ary%ﬁgﬁggtfﬁﬁg’* "”?M
cannot perform a comparison. NRC's cost estimate is based on the actual price of an item
listed by the vendors. The regulatory analysis for the proposed rule contains the assumptions
and unit costs used in calculating the total cost impact on licensees. Beeausethe-commenter
did-not-provide-any-data-in-support-of a-higher tost impact, NRCis uriabléto compare the

commenter's cost estimate-against NRC's estimate.
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are likely to end up in smelters, scrap yards, or incinerators is speculative. The other
commenter believes that most nuclear devices end up in scrap yards due to the difficulty of
disposing of thev equipmént and the associated cost. Another commenter stated that it is
unlikely that a discarded moisture/density gauge would be smelted down because of the use of
sensitive monitoring systems.

Response: NRC agrees that the probability is small for a portable gauge obtained by
unauthorized removal or theft to be smelted down and contaminate a steel processing plant.
However, the potential does exist. Based on historical data, less than half of the unauthorized
removals or thefts of portable gauges are recovered. After the September 2001, terrorist
events, more resources have been spent in recovery efforts to retrieve portable gauges from
unauthorized removal or theft due to heightened security concerns about loss of control of
radioactive materials. As a result, the recovery rate for portable gauges may have improved
slightly over the past 2 years,—bui—ﬁ—iseﬂ{—fow.} Most gauges from unauthorized removal or theft
are abandoned or resold. This raises a concern about the potential public health and safety
risk. In past years, there have been cases where gauges were found in the environment and in
tandfills, scrap yards, or recycling plants. For éxample, in June 2002, a portable gauge
containing a Cs-137 source was found at a steel mill's scrap-metal stream, and, in May 2002, a
portable moisture gauge containing Am-241 was discovered at a landfill by landfill personnel
sorting through the refuse. In both cases, the gauges were removed for proper disposition.
Many facilities are now equipped with radiation monitors, and sources are often detected and

removed early in the process. Nonetheless, the potential for radioactive material to enter a

_metal recycling plant still exists. In fact, in 2001, a radioactive source was melted in a steel mill

in Florida. The total cost of the cleanup was more than $10 million. The State of Florida
suspected that the contamination was from a sealed source from a fixed gauge. Once the

radioactive source is melted, it is extremely difficult to determine the type of device that may
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have contained the sourcé. Although steel mill contamination has never proven to be caused
by a portable gauge from unauthorized removal or theft, an abandoned portable gauge still
‘poses a potential concern if it ever gets into a steel mill melt.

Comment: One commenter stated that if an abandoned gauge is deposited in a landfill,
the environmental impact would be insignificant.

Response: NRC disagrees with the comment. All licensed materials are required to be
properly controlled to ensure protection of public health and safety and the environment. Any
uncontrolled licensed material abandoned in the environment or disposed of in a landfill not
designed for managing licensed material poses a potential hazard to public health and safety
and to the environment. In accordance with 10 CFR Part 61, an Am-241 source used in a

~ portable gauge would be classified as a “greater than Class C waste” and is not generally
acceptable for near-surface disposal (e.g., landfill). Given the amount and long half-life
(432 years) of Am-241 used in a portable gauge, the potential impact would not be insignificant.

X-Ray Fluorescence.

Comment: One commenter is concerned about controlling lost or stolen generally
licensed devices because there are more in circulation than specifically licensed portable
devices. There are hundreds, perhaps even thousands, of portable X-Ray Fluorescence (XRF)
analyzers that have been distributed as generally licensed devices.

Response: Based on the NMED database, the number of reported incidents of lost or
stolen XRF analyzers is extremely low#/h general, the amount of radioactive materia! used in
XRBF analyzers is much smaller than the amount used for portable moisture/densi '
% W @& Conse s Acdured Aedth Ly &gﬁ q.gl.&

M ecaus XRF analyzers are very small and‘are usually hand-held umts they can be easily
stored in the glove compartment or trunk of a vehiclel ‘Fh%éRF analyzers stored in this manner
are not visible or easily accessible, which reduces the possibility of opportunistic theft. For

these reasons, NRC does not believe that additional security requirements are needed for
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REGULATORY ANALYSIS
for
AMENDMENT to
10 CFR 30: RULES OF GENERAL APPLICABILITY TO DOMESTIC LICENSING OF
BYPRODUCT MATERIAL
for
SECURITY REQUIREMENTS FOR PORTABLE GAUGES

. STATEMENT OF THE PROBLEM AND OBJECTIVE:

Portable gauges are devices containing licensed material that are used to determine
physical properties such as density and moisture content of soil, concrete, and other materials
in a field setting. The most typical specifically licensed portable gauge in use today contains
two sources of radioactive materials: a sealed gamma source containing 0.30 to 0.37
gigabecquerels (8 to10 millicuries) of cesium-137 (Cs-137) used for density measurement and
a sealed neutron source containing 1.48 to 1.85 gigabecquerels (40 to 50 millicuries) of
americium-241/berylliium (Am-241/Be) used for moisture content measurement. Other
radioactive materials have also been utilized in portable gauges.

There are approximately 1100 U.S. Nuclear Regulatory Commission (NRC) portable
gauge specific licensees and an additional 4000 Agreement State specific licensees. Since
portable gauge licensees often possess multiple portable gauges under the same license, there
are an estimated 22,000 to 25,000 portable gauges in use in the United States. Reports in the
NRC'’s Nuclear Materials Events Database (NMED) reveal that there have been approximately
450 gauges stolen since 1990. ltis true that the number of incidents reported per year is small
when compared to the total number of gauges in use, that the amount of radioactive material in
a poriable gauge is relatively small, and that the radioactive material is encapsulated in
stainless steel. Nevertheless, unauthorized removal or theft of a portable gauge still poses a
concern for public health and safety and/or the enyironment, especially, if the gauge is
abandoned imthe-environment is recyc em >-or is used mappropnately

Under the proposed actnon NRC would amend its regulations'to include specmc secunty
requirements for handling portable gauges in order to reduce the opportunity for unauthorized
removal or theft of gauges. The final rule would require a minimum of two independent physical
controls that form tangible barriers to secure portable gauges from unauthorized removal
whenever portable gauges are not under the control and constant surveiliance of the licensee.



Alternative (1) -- No rulemaking alternative. Under the no rulemaking alternative, the NRC
would rely on the current regulations on domestic licensing of byproduct material and specific
guidance on portable gauge licenses. This alternative would require no current resources to
conduct a rulemaking. However, resources for reporting, recovery, and investigation of stolen
gauges will continue to be expended by the licensee, and local, state, and federal regulatory
and law enforcement agencies. Within this alternative, NRC may issue a policy statement or
revise existing guidance to emphasize the need for securing portable gauges. Resources for
issuing a policy or guidance would be much less than for a rulemaking. It is estimated to be
less than 0.5 full-time equivalent (FTE). However, this approach would not be as effective as
rulemaking because policy and guidance are not legally binding. In addition, Agreement States
are not required to adopt such policy or guidance into their regulatory programs.

Alternative (2) -- Amend NRC regulations to adopt more specific and more prescriptive
requirements such as the use of a permanently installed enclosure and locks with
shielded/protected shackle‘\o secure specifically licensed portable gauges. Another example '\
would be to prohibit the unattended storage of portable gauges in or on vehicles or at locations
other than licensed facilities. These more prescriptive requirements would clearly delineate
exactly what is required for the security and control of portable gauges. For these prescriptive
requirements, licensees may be required to modify their existing vehicles used for transporting
portable gauges and to purchase new locks for securing these gauges. If unattended storage
would be prohibited, licensees may be required to return the portable gauge each day to a
licensed facility or to an alternate location for storage. Specific requirements would be applied
uniformly to licensees without consideration of differing practices and operating situations that
may exist. Although alternative (2) provides less degree of flexibility than alternative (3), it is
anticipated that it would further reduce the number of stolen gauges than alternative (3).

This alternative would require the development of a proposed rule followed by a final
rule. Public involvement would be through the publication of the proposed rule in the Federal
Register for notice and comment as provided by the Administrative Procedure Act. The
resources needed in the development of a rulemaking would be higher than the current staff
resources. NRC staff resources needed for this alternative are estimated to be 1.7 FTE staff
years.




gauges, the corresponding rate of abandonment should also be reduced. Therefore, less

responses would be needéd from law enforcement and fire department personnel. For every

abandoned gauge discovered, it is assumed that on an average four fire fighters and two

policemen would be at the scene for two hours at $50/hr. For the purpose of this analysis, a

40 percent discovery rate of abandoned gauges is assumed along with a 70 percent reduction

for alternative (2) and 50 percent reduction for alternative (3) in stolen gauges. The estimated wmuwﬂ
cost savings due to fewer responses by law enforcement and fire department would be $8400

and $6000 for alternatives (2) and (3), respectively.
Calculations:
Alternative (2) projected savings =
50 events x 70% reduction x 40% discovery x 6 people x 2 hrs x $50/hr = $8400.

Alternative (3) profected savings =
50 events x 50% reduction x 40% discovery x 6 people x 2 hrs x $50/hr = $6000.

Potential Cost Savings to Scrap Industry --By reducing the number of stolen gauges, there
could be potential cost savings to the scrap metal industry from a reduced possibility that
gauges might inadvertently be sent into scrap metal processing. Although quantitative
estimates of such savings are not being made in this analysis, some information indicates that
avoidance of melting of a gauge could save the scrap metal industry considerable
decontamination costs.

In 1995, a joint NRC-Agreement State working group evaluated the issue of the loss of
control of radioactive sources. The working group’s final report NUREG-1551, “Final Report of
the NRC-Agreement State Working Group to Evaluate Control and Accountability of Licensed
Devices” (October 1996), included a recommendation to increase the oversight of sources and
devices meeting certain criteria. The report also contained cost estimates to the steel industry
resulting from the melting of improperly disposed of sources. The cost estimate for
decontamination and clean-up from the melting of sources in steel mills was about $12 million
per year from 1983 to 1995 based on experience (as reported by the steel industry) but with
high uncertainties. The report included both specifically and generally licensed devices for the
risk of source meltings in steel mills. The cost estimates reported did not include incidents at
large integrated steel mills for which the resultant clean up could cost as much as $100 million
for a single incident. There was a more recent incident involving a steel manufacturing
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gauge still poses a concern for public health and safety and/or environment whenever it is

stolen.

NRC published a proposed rule (68 FR 45172; August 1, 2003) in the Federal Register

to amend its regulations in § 30.34 and received eleven comment letters on the proposed rule.
After considering all comments and evaluating other control methods, NRC finds that the
security requirements in the proposed rule are still the best alternative for providing the most
flexibility for licensees to choose from a wide range of physical controls and for bearing the
least cost impact to the licensee for implementing the controls. Therefore, the final rule

contains the exact same requirements as the proposed rule.

ii. PROPOSED ACTION

The proposed action is to amend NRC regulations to include specific security
requirements for handling portable gauges in order to reduce the opportunity for theft. The final
rule would require a minimum of two independent physical controls that form tangible barriers to
secure portable gauges from unauthorized removal whenever portable gauges are not under
the control and constant surveillance of the licensee. This final rule will apply to a licensee with
a portable gauge regardless of the location, situation, and activities involving the portable
gauge. At all times, the licensee will be required to either maintain control and constant
surveiliance of the portable gauge or use a minimum of two independent physical controls to

secure the portable gauge.

lll. NEED FOR THE PROPOSED ACTION

The theft of portable gauges poses a potenhal health and safety concern if the gauge is

abandoned rﬁ-fhe-e'nvirtSI‘Tﬁ‘ETilQ is recycled in-a-steel mill7or is used inappropriately. The yearly
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Commissioner McGaffigan’s Comments on SECY-04-0190

| approve the final rule set forth in SECY-04-0190 related to security requirements for portable
gauges containing byproduct material, subject to the attached edits and following comments.
The rule would require that portable gauge licensees must use “a minimum.of two Independent
physical controls that form tanglbie bamers to secure portabie gauges from unauthorrzed
removal whenever the portable gaugés are hot under the control-4nd constant survéillaince of
the licensee.” | agree with the staff that health and saféty concerns exist with respect to the loss
of control of portable gauges due to theft and the potential exposuyre to individuals who may
ccome into close contact with the sources. Further, | share the staff's concern regarding the
muitipie resource impacts in responding to thefts of | portable gauges 4

There are an estimated 22,000 to 25,000 portable gauges In use in the United States. There
are approximately 5100 specific licensees for portable gauges in both Agreement States and
non-Agreement States. Approximately 50 gauges per year are stolen with a 40 percent
recovery rate. This means that approximately 30 gauges are stolen but not recovered each
year. Gauges that are not recovered pose a potential hazard to the public froin exposure and
to the environment (should stolen gauges be disposed of in landfills, scrap yards, and the like).
Because the recovery rate Is low, the number of unrecovered gauges will cofitinué to grow.
Therefore, this rulemaking is warrranted.

I am concerned, however, that the staff’s interpretation of the rule in the Statements of
Consideration accompanying it does not sufficiently address a common form of theft. Over 2/3
" of the:stolen gauges were taken from vehicles parked outside. In most instances the gauge
was secured with a metal chaln to the open bed of a pickup truck. Frequently, the chain was
cut. The language of the rule, requires “two independent physical confrols,” and is meant to
. provide fiexibility to licensees in selecting controls. The purchase of an additional chain and
lock was analyzed in the staff's regulatory analysis. That_analysis estimated it would cost
licensees $115 to obtain. | believe that while the NRC wanits to give licensees flexibility to
select-controls that are suitable for them, the deterrent value of a second chain is not
substantial.

If a thief can cut through the first chain, it seems to be little deterrent to cut through asecond
one.. In the draft FRN, in response to a commentor who made the same point the staff stated
that "NRC believes that havrng two physical barriers Euch as, metai chains,‘wrll havé a de_terr_ent
value by making unauthorized removal or theft of poriable gauges more aificult and mors -
time-consuming.” The staff does not have any solid evrdence to support this statement and |

believe it to be very dubious.

I understand that this Is a performance based rule. As stated in the proposed rule FRN, the
expéctation Is that the physical barriérs *would be designéd and constructed of wisterial suitable
for securing the gauges from unauthorized removal.” (68 F.R. 45,173) In addition, both of
these barriers must be defeated in order for the gauge to be stolen “to deter. theft by. requinng a
more determined effort to remove the gauge Therefore, the.two independent barriers that the
licensee chooses will together have to be more difficult and more trme-consuming ta defeat
than only one of those two barriers. Adding a locked storage contalner that Is welded to the
truck bed, or keeping the gauge chained Inside the cab of the truck, clearly would iriake the
gauge more difficult to steal. 1t would be difficult for a licensee to argue that simpiy addlng

- another chain fo.a gauge Inthe Aback of .an epen pickup truck would require 'a more determined N
effort" to steal uniess the chains nd locks are substantrally iarge and drft” cult to cut R '



Based on this argument, the staff should either update current guidance documents or create a
new one for use by licensees and NRC Inspectors and license reviewers. This guidance should
provide that the two independent barriers should clearly.increasg.the deterrence value.over that
of a single barrler and should make the gauge more difficult to steal, not just by a second or
two. This guidance should include the example that if two chains are used, the new chain
should be substantially larger and more difficult to cut than the existing chain.

o
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SUPPLEMENTARY INFORMATION:

- Background

L EE T s
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Portable gauges are devices containing licensed material that are used to determine
physical properties (such as density and moisture content of soil, concrete, and other materials)

in a field setting. The most commonly used portable gauges contain two encapsulated sources

gigabecquerels (8 to10 miillicuries) of cesium-137 (Cs-137) used to measure density. The
second source is a sealed neutron source containing 1.48 to 1.85 gigabecquerels (40to
50 millicuries) of americium-241/beryllium (Am-241/Be) used to measure moisture content.

When not m use portable gauges are generally stored ina permanent storage locatron wrthln a

TR Ea

"Ircensed tacrllty Sometrmes portable gauges are stored at a jobsrte ta temporary storage

q R
LTRSS =13 i HELE L

Iocatton orona vehrcle When transporttng a portable gauge m a vehlcle the gauge |s otten

" 41+ .!

placed ln a transportatron case, and then is secureg in or onto the vehrcle

iyt TR LT AT g SR et S it AR R

SN [ Bt . IR /\ } k
Under the authority of the Atomlc Energy Act of 1954 NRC togetber wrth the 33 o
A 17 SAHTHY e endt ey By moindl LA T Ty M e
Agreement Stat‘e:‘regulates byproduct matenal used ln portable gauges There are o

approxrmately 1100 NRC specrfrc Ircensees for portable gauges, in non Agreement States and .
approximately 4000 State specific licensees for portable gauges in Agreement States. There
are an eshmated 22 000 to 25, 000 portable gauges |n use in the Unrted States

R 3;""".”:‘-" R IR Py tl: -'-.‘—"?iv;»sn Dl it “'ul'ﬁ TRIRCLYES (% SIS § § if\f“

Subpart l of 10 CFR Part 20 addresses storage and control of licensed material.

Specrfrcally,§20 1801 “Secunty of stored matenal"requrres llcensees to secure from .. ..
P oindD) st CTOE NG AT AMBIIA BT R
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unauthorlzed removal or access llcensed materlals that are : stored in controlled or unrestricted
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areas. Sectton 20. 1802 “Control of material not in storage,” requrres lrc}ensees to control and
W HAASSS I TE ISk Sl G l‘}C; <

maintam constant surveillance of lrcensed material that is in a controlled or unrestncted area
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and that is not in: storage. . Despite these requirements, the theft of portable gauges continues
at a rate of approximately 50-gauges per year with a less than 50-pércent'recovery rate based
on reports in NBC’s Nuclear Materials Events Database (NMED). More than two-thirds of the
stolen gauges were. taken from.vehicles parked outdoors.: In most of these incidents; the gauge
was in a U. S. Department of Transportation (DOT).“T: ype A” transportation case, which was
then. secured with a.metal chain 1o the open bed .of a pickup truck: 'fih"reqﬁéntly, the chain was
cut or:the transportation case was broken, and then the;gauge was:stolen. NRC-hds issued -
several “Information Notices” to increase licensees’ awareness of security concerns regarding -
portable gauges. :However; the.yearly number-of:reported incidents has not:changed in
response 10 these NOLICES. stdetine. by vwv s wlt paks rm =1 et Bélfem 3l wele g i

.r:Although the amount of-radioactive material used:in a portable gauge Is relatively small;
and the radioactive material is.encapsulated.in stainless:steel, unauthorized removal of pé"rtable
gauges still poses a potential public health and safety concernaiA portable gauge thatis not:::
under. the w%ensee poses a potential radiation: hazard torihdividuals that may
come.into close contact with the source. It also creates a concemn if the portable gauge that is
removed without authorization is abandoned in.the.environmerit; recycled:in a steel mill, or used
inappropriately. .

M ol sTemrs PO . ‘
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- “To reduce the potential risk to public-health and. safety, a working group with =+ - . SN
participation of perso'nnel from the Agreement States of Florida and Arkansas:déveloped:the
proposéd rule to impose security requirements_for portable gauges to increase licensees’
control, which:would redu'qe, .lhe.;r?pbpgrtunity‘rfo&u‘naut_hqfizqd removal-of the‘gauges.-The

secu r;ityzrequi_r,ements:wo,_uId:,-r.@'qui__reithatczth_e'- portable "ga-_tj'g e licensees: must ué;e_i'a? minimum-of¢!
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two independent physical controls that form tangible barriers to sécure portable gauges frém
unauthorized removal whenever the portable gauges are not under‘the control and constant
surveillance of t_he licensee. - The primary intent of this rulemaking is to increase the control of "
portable gauges and thereby reduce the opportunity for and‘the number of unauthofized.
removals_or thefts of portable gauges and, as a résult,'red.ujc_e' the potential impact to public *--
health and safety..'NRC-published a notice of proposed rule (68:FR 45172;:August-1; 2003) in
the Federal Redister with the opportunity for comment on the proposed drﬁéﬁdfﬁéﬁt’-j@ 0 GFR’
§80.84: = irmwine ivenmg WAL RO, GRS RReE iG] o b o elnl s
After considering all comments received on‘the proposed rule and éVéIuatiriQ“-i;% BT
recommended alternative methods to increase the control of portable gaugas, NRG finds that
th‘e'.fequirements in the proposed.-rule are the prefeﬁred—"éltein‘ativé’b’écau'ée they provide the
most flexibility for licensees (permitting-a‘choice from a wide rarige of physical (:'b’ntféls)'LWithéUt
imposing excessive costsinimplementing ttie'controls. - The refore, "thé final rule'éentainsthe €.

same‘requirements;a‘s_g‘the;fpropqsederule__‘p.;;;-'f SEHTEIN i 2RO ST B

R AR et nipmeq mnpdd B swion e sy P N Y t P ST
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P e S i’ :Summary:of Public Comments onthe'Propased Rule?* - e fhviais:

NRC received eleven comment letters on the proposed rule.. The.commenters included
a member of the public, members of an industry adviSory group, three licensees, a radiation
service company, two manufacturers, and three States. Copies of the public comments are

available for public inspection and copying for é’fee;fat?'tﬁe'NBGTPﬁin"c‘ Docunient Room, 11555

Rockville Pike;-Rockville;MD.: % EiedD W 208 B g

SRR ) e N ey
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TR0 L0 BRRATCR TAa TP BLR AR A0S £ VRSN TRt STRSCIL TR S SR AS-FA T IR DEEIS HENHA RN N BECHE R

Apiong:the:eleveri-comment I_e_ttersﬁsixzstatq’:t_l:lgt;*.th'ey;,fullySUpp'o‘rjt- the'"goaltoreduce!. -
Iost:orstol‘eh*@auges;..twoz statethat'current réguirements:afeadequate; ohe’ iﬁ“d'icatésfthat?’»‘thé
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rule is well intended; one expresses the view that a double lock requirement may be excessive;
and one believes that the current‘practice‘of usinga.chain to'secure a portable gauge in an
open-bed pickup truck is not.adequate. "Among comments from the three States, one indicates
that the NRC proposed measures.do not go far enough; one states that the current regulatory
requirements are adequate; and one supports the goal of the rule but-believes the proposed
rule to be impractical.:‘A discussion of the comments-and NRC'’s responses follow: -

Current. Requirements Adequate; -/ - wau 1f nr fasd

oo

* Commeént:: One’commienter believes the:seturity procédurés to bé adequate biitis
confrdent that he can also comply with the Ianguage of the’ pro‘pc‘m‘e‘d Ehai nga. "« CEREETER S
. »'Response:: Although cértain licénsees may hat/e adequate procedures for securing the
portable gauges; NRC does:not believe théf"c':u"rre‘n"tfpré‘étiéé of }h'av'i.ﬁ"g orie physrc“al control is
sufficient to feduce the:ciirrent rate of pbhableﬁg'a‘ugg thgft, 2t 2wl e Bk
=3 izComment: " The'Virginia Déﬁa"r‘tr’ﬁéﬁtﬁ*otfﬁr‘aﬁs‘pb?_tatioh"('\'/D.Gi’l_')fﬁ‘a"sfnot’ had?faﬁyrg“é’ag*és'
stolen inthé pa'st'B;fye‘arsJ‘an'da b‘elie\"ie‘s-"th“a‘t"th’é'?‘eu'rt“éntiféééﬁ'rit}‘ifﬁégsbrésfﬁré:aquﬁatéi B

+ festResponse: "“NREG: dlsagrees that EUrrentfsecunty measures are adequate Althbugh no”

portable gauge has been reported stolen from VDOT forthe’ past 8 years NRC notes that there

were }Enbrdents of stolen"gauges in the'Commonwealth of Vlrgmra és r’ecently a"

reduce ,;tng;g\_;(g_rua‘llgfra,_te of; unagtgg iZed rem,mfal'br jt,\*ejtq @tporlabl,e gauges,‘NBC beheyes |t i

necessary to-‘inbrta'as_e"?co_ntrOIS"forportable;gauges;'f~‘-" ai g et IEGE A oF Bfusti

Sy i by ----.';;.,: e -'}‘v','}:._l';;;,- 3 oo oo A acyaitoed 570 s
Malevolént Use of Portable Gaug s.”’ i A0S ORI UL AR

Gomitight: -"Four‘do'r'ﬁrﬁéh‘té'rs‘ "sfaféd'tha‘*t‘*p'aff'a”slé"*gjaug‘e‘;é:'a*?é‘ ﬁa‘t‘l‘ikéiy t6'be Used for "

14 &

malevolent purposes) One cemmenter stated that Credrble study supports the conclusnon

that poftable gauges mlght be used for malevelent purposes or that gauges ‘dre & substantlal

»;x lh'ia "ti i "", 4

idea that)mdlvrduals are stealmg'i)"o‘rfable morstdre/densrty g ‘t iyt eVolen’t lse: On'e".“‘f-“i'f"
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. coni;inggg_-lqs_

commenter questioned what resulted in the need for a very prescriptive rule for increased

security of these gauges since a : ress indicated that sources in a.single portable
s M \w

gauge are-smalland uplikely to be suitable for an effective radiological dispersion device

S —————

(RDD). . Another commenter stated that the. potential for. the.stolen.gauges to be uséd in a

radiological dispersion device is minute because.it-takes such a significant effort to steal a large
nu.mber of gauges.and remove the radioisotopes.to. manufacture.a “dirty bomb."- Another
commenter indicated that there has not been an increase in gauge thefts in;recent-years, and..»
that there.is no evidence that thefts are for malevolent.purposes, but rather.t is:likely that thefts
are more for personal or.monetary gain:: :: T e S ST e B B L
... - Besponse: . NRC agrees.. As stated in the fegulatory-'ana!y;s‘is:fqr the proposed:rule:
“Because of the small quantity of radioactive material in a portable gauge, the'potential forits . =
malevolent use is small.” Due to the quantity and physical characteristics:of the radioactive
material used; portable.gauges do not,pose.a;substantialrisk:for malevolent purposes suich as
a “dirty bomb. - Similarly, NBC has potidentified anyi-trend:,or_éinfor:.natiqn Jndicating thats vfui:
reported thefts of portable gauges containing licensed. ma_.ter;ial;ovér.sihe last:2 years;estited in

a substantial health:and safety consequence, . Howaver, NRC s gtill.concerned aboutthe. 1.

ol of the licensed. materials .d.u_e=3..0._.unau_tbp_riged:LemovalgiQ[;»ihéti ofyi = s

portable.gauges, the mulliple resource:impacts in-respons

2 to. such events, and the potential -

exposure to an individual, who come into close.contaat:with.the source in.the.portable gauge. ::

NRC believes that these additional requirehents are needed to.mprove,the control of the v5: -
licensed material and thus better protect the public:from.a potential health and safety risk.
+n:Commenti One.commenterstated that.the:nternational Atomig Energy.Agency (JAEA):;.
has published guidance on the security.of radioactive, sources, on Gétég,gri.za.tigm of radioactive. -
sources, and on g!@égdiﬁéguritwgasy@ita%g_q_9,-,- potential hazard;-vulngrability of the: & <= -

source,or device, and potential.consequences;.of maleyolent acts,Inthe interim guidance. i -z
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document on security of radioactive sources, the IAEA has categorized portable gauges as’
Security Group C. Security measures that the IAEA recommended for Group C include one
technical measure that separates.the source from unauthorized personnel. :The commenter
stated that NRC’s proposed rule exceeds the security measures recommended by the |AEA, .
and believes that one technical measure is sufficient.

Response: In addition to one technical measure separating the seurce:from.- -

unauthorized personnel for Security Group C r_nateriall‘(such;;as portable gauges), the IAEA also

o s (S »
recommends access control at the source location as sufficient security:measure based-on "ﬁ\b

potential-hazard, vulnerability of the.device, and. potential consequences:of:malevolent-acts. .
This final rule is not based on eommon defense and security; but is:based on protecting public-
health and safety irom(;o;‘;ntiglzsz.r';l,diation exposure-as a result.of unauthorized removal or
theft of portable gauges, .Instead of one technical. measure and access control-as i it
recommended by IAEA, NRC believes that two technical measures are needed:{a sufficiently..
control the. portable gauge fromrunauthorized removal oﬁiheft;inthe,ynitefdl_Stg_tgs;:;;:fm@ IAEA

guidance on the Security-of -Radioactive:Sources.(TECDOC=1356) is antinterir guidance:for-

commentby.its Member States, and has not,been accepted.by. the.United:States. :In.general;.«

NRC may.medify IAEA standards, as.necessary;:pefore adoption) to!meet:NRE'sregulatory i

needs. NRC's current regulatory framework already requires(hs/icense

LSS

of control in securing -i.hergo_r..ta,b,lg;g@ug@nsg.am.d:ha,s;c.onqludedz;th.at-a.n.« additional measufe is
\Nedances . .
necessary to reduce the nurmbeT of upautharized;remaval orstheft of portable-gauges:” NRG:has
issued several Information:Notices to portable gaugeilicensees to 'émphasizfeﬁ;thezi,m'pbﬁance.of
adequate cgntr_o,mf;the- portable; gayges; however; the:number:of unauthorized removals:oru 2

thefis of portable gauges has _nbt decreased..:NRC. beljeves:ihait an gdditional measure of

control.is needed.to:reduce the current numberis «cabnrs i isloifer hppail R ':iw;.;,;;;;;_;;. T O
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Rule Will nhot Prevent Thefts. -

~ Comment: . Although several commenters support the NRC's secuiity conéeins, one
commenter stated that licensees are already required to secure gauges, but that does not
prevent carelessness in their control.. Securing gauges with two layers' of 'security will not
prevent thefts. Dot W B

Response: - NRC agrees that the requiréments would not necessarily prévent -

carelegsness in the control of gauges or:hurnan-érfor; oF enstite 6ompiiancs by all licensess.”
Although NRC also-agreés that additianel ‘seciirity easures ¢an’ né"t'totally prevent the ¥+~
unauthorized femoval or theft of the’ porablé gauges; réquiritig dn-adiditional layeisf physical -

LR HETE LIRS R

control should deter.the likélihood of-.'th'e"-“uhéUth6r12é8“Ferﬁ6V5["’6? tn’efffi?fﬁ? o

S

> irComments: One commenter stated'that the*rule giiirsmants Jouild riot détér insider of
opportunistic thefts that occur because’bf-Ia‘p's"é;é;?’s(jéh'aiS"‘leé’\‘(ihgf.tﬁféf keys in'a‘vehicle that

S RaAr e Ve e s s
P e S A

contalnsa QaUQE’ R e BT BED

3 Comment :Oné commenter stated that'llcensees are :el eady requnred by regulatlons to"

maintaln“‘adequate sectirity.”: HoweVthe current practlce of I ng_.the gauge_in the open "~

bed:of a’pickup:trickichained to the side” 6f the truc ’ls*'nbt adeﬁ‘u’ete secunfy, because R
gauges. have been. stolen from the open bed: of X:) plckup truck after the chaln was cut
<Response:-NRC agrees thatall Ilcenseesarefre_quweqm"m:eintaln:.adequat_e security -
and control of the licensed material. It appears Ath'at"-’_thef‘eutren_t;"p'r‘a"dtices*ereffﬁét'féuﬁicient'fﬁr'-.u; :
control of portab!e gauges. NRC evalueted various alternatives in developing_ the proposed



though a typical portable gauge contains much lower activity than a radiography camera,
unauthorized removal or theft of such gauge still poses a potential health and safety risk'to the
public. As for hjgher—activity devices, NRC is taking appropriate actions to enhance security
and protect the common defense and security.

Comment: One commenter stated that even if the stolen gauge rate is reduced from
approximately 50 gauges per year to 25 gauges per year, it would not represent a meaningful
reduction in risk in the absence of any evidence that any harm has ever occurred to any
individual from a stolen portable gauge.

Response: NRC disagrees with the comment that the reduction would not represent a
meaningful reduction in risk. On an average, 50 portable gauges are stolen per year. Every
gauge-that is not recovered from unauthorized removal or theft poses a potential hazard to the
public. ltis true that severe radiation injury has not been associated with unauthorized removal
or theft of portable gauges. Because the recovery rate is low, the number of unrecovered
gauges will continue.to grow, posing potential risk to the public.

Change in Gauge Design.

Comment: One commenter indicated that if grocery-cant manufacturers can make the
wheels of their grocery carts lock if the cart is taken off the property, then portable gauge
manufacturers could make it easier for licensees to secure their gauges.

Response: NRC agrees that perhaps portable gauge manufacturers could make it
easier for licensees to secure the gauges, but it is not an NRC requirement that such changes
take place. Manufacturers are required to design the sealed sources and the devices to
operate safely. Because portable gauges are used by licensees in different situations and
stored in various locations, the licensees are in a better position to select the security measures

best suited for their situation.
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Comment: One commenter stated that manufacturers must be required to make
gauges “idiot-proof” and less attractive to thieves. The commenter suggests the portable
gauges be designed so that if a gauge is stolen, the radioactive material portion is sequestered.

Response: With the current portable gauge design, the sealed sources are inaccessible
and can not be readily removed by a member of the public when the gauge is in its locked
configuration. Because the commenter did not provide any details on the “sequestering”
technology, it is uncertain if it is feasible to implement or sufficient to protect the public heaith
and safety.

Comment: One commenter suggested the gauge be designed so that the source rod
has to be removed and stored separately.

Response: NRC does not believe that it is necessary to remove and store the source
rod separately. With the current design, the sealed sources are kept within a shielded
compartment inside the portable gauge providing protection for the workers. If the sealed
source and the source rod would have to be removed and stored separately, it would greatly
increase the radiation exposure to workers from removal of the source rods and from having
multiple storage sites. Additionally, the removed sealed source and the source rod would
present a greater risk to the public if the licensee were to lose control of the material.
Therefore, NRC does not-believe there would be sufficient benefit from requiring removal of the
sealed source or the source rod.

Comment: A commenter suggests that a “secured key” be required for locks.

Response: NRC does not believe that it is necessary to require a‘secure key for locks.
Based on the NMED data, stolen gauges are not linked to a stolen key. Therefore, it would not
be cost effective to incorporate a secured key system as means to reduce the opportunity for

unauthorized removal or theft of a gauge.
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two independent physical controls will reduce the likelihood of unauthorized removal or theft of
portable gauges while minimizing cost impacts to the licensees.

Visibility Issue.

Comment: Four commenters suggested that the rule should address the visibility of the
gauge (e.g., thief sees it, thinks it's valuable, and steals it). One of the commenters also stated
that methods that reduce the visibility of devices are just as important as tangible barriers in
preventing theft because most thefts occur when gauges arg injhighly visible (i.e., in open-bed
trucks). Keeping a gauge inside a box where it is not visible is an effective physical control.

Response: NRC agrees that portable gauges are often stolen because the thief
perceives that the transportation case contains valuable commercial equipment. NRC also
agrees that there could be benefits from keeping the portable gauge and its transportation case
out of sight or covered any time they are not under the contro} ‘of the operator. NRC considered
this and other various approaches to address the visibility issue, but rejected them as costly,
impracticél, or contrary to other fegu!atory requirements, and of questionable effectiveness.

For example, NRC considered requiring that the gauge and its transportation case be covered,
but the DOT staff informed the NRC staff that such covering of portable gauges during
transport would be inconsistent with DOT regulations and defeats the intent of the requirements
for labels and markings of portable gauges containing radioactive materials. Requiring the use
of a cover to conceal the portable gauge and its transportation case could place licensees in
non-compliance with DOT requirements. NRC also considered requiring use of an “enclosure”
as a means to address thtpcl-i{ibility problem. However, requiring the use of an enclosure would
have significant cost impact/;n licensees that might not be commensurate with the potential
benefit gained. Because the rule does not prescribe specific methods for physical control, a
licensee will have the flexibility to select an enclosure as one of the two independent physical

controls if it were deemed beneficial for its situation. NRC believes it is necessary to have this
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flexibility for licensees because of the high number of licensees affected, each of which may
vary in its operating and financial conditions.

There are many methods that could be used to secure the gauge and its transportation
case, which could also keep the gauge and its transportation case out of sight. NRC does not
believe it is cost-effective to require additional requirements for such purpose. NRC believes
that regulations should provide sufficient flexibility to allow licensees to select the two
independent physical controls to prevent the unauthorized removal of the portable gauges that
best fit a licensee’s needs.

Accessibility Issue.

Comment: According to an Agreement State, it requires portable gauges to be returned
to an approved storage location after work when the temporary job-site is within 93 kilometers
(50 miles) of an approved storage location.

Response: NRC considered requiring the return of portable gauges to an approved
storage location daily. However, NRC believes that making it a requirement applicable to all
licensees would not be feasible and would not be cost efficient due to the time spent
transporting the gauges back and forth from licensed facilities. In the regulatory analysis
performed for the proposed rule, NRC evaluated several options including the option of daily
- return of portable gauges to a permanent storage location. Based on the estimated cost impact
of this option, NRC determined that the cost would be excessive considering potential benefits
gained from such a requirement.

Comment: One commenter stated that the rule is not iikely to be effective because it
does not address the critical factors that lead to theft. Clearly, two key factors in the theft of
gauges are visibility (open-bed truck) and accessibility (parking location). The fact that chains
are frequently cut indicates that physical controls alone are not sufficient to deter a determined

individual. The NRC rule does not address visibility or accessibility, but focuses on tangible
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barriers. NRC states that having to defeat two tangible barriers will deter

more determined effort to remove the gauge. However, if a thief is able cut ong chain orlock; a

second chain or lock hardly seerms like-much.of an additional deterrent. ’
.. Response: NRC agrees that.using two metal chains as physical barriers instead of one

may not be the most effective means of control. Although the use of rhetal-cti'ains' isnotthe -

most desirable control method, NRC does want to give licensees flexibility to S6I6Gt the cohtrols

that dre suitable for them. NRG ‘éncouragéslicenseesto ’storﬁ:“@e_g"éﬁg“é‘e ina ‘pe‘r‘iﬁ"aﬁe"r‘i't"?l'ecation

Houweve Y S\nC
and not in'vehicles, but NRC does ot wantto make' tt a requuement bécalise of the potefitial -

| Thag i = clormance- \pa5€’
economic impacts on ficenseés.: ievest at twaphijisicalbariee Pu\e

chains;willL have-a-detert
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one commeénter stated that the rulen would Hot be'stfective'if aIl cases and would Iead to V\A* “ b e
mistinderstandings about what is being requnred" Afiothéf commentst stated that the ruIe‘-' "“\/\_Q,_‘
©re - . . g e e LA R peitiiel Pige Tt e oy TR T P a u(/a“a"
dictates too'much detatlland wotild -'severely limit the Ilcensees- abuhty*to be creatwe*m- ' %

muw.,
controliing portable galges.: ‘Anothst commenter’ stated that the ru!e is mconsnstent with the Q { e

NRC's: perfol’mance-based regulatory phllosophy Thé'rule’is. tar more: prescnptlve thar the - “Fo :
existing rules in 10 CFR'20.1 801 and'20.1 802, which address thé ’securtty ‘of radioactive” -~ 9 teal
matefial'in a performance-based marnifier without specifying the inéihods™to be tised. This fule
é‘bébiﬁé:s”bdth the 'rhéth"od‘ht ebntrdl'and the lifiber of Gontiols ’réqﬁiréa ' Whi'c‘ﬁ"ﬁ?és‘;&r'ipﬁv&ély‘ -
that other methods, such as reducmg the visibility of devices are just a‘snmportant:. :K‘eeplng a’
gauge inside a'box where lt is not: wsnble is an effectlve physncal control ‘Alldlble and vnsual

alafmé:arealso éffective’ physncal controls for deterrlng theft Securlty expetts recommend
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layers of protection involving a variety o'f-methods,, such as these. . By narrowly prescribing that
tangible barriers as the only method of compliance, the rule may reduce a licensee’s incéntive
to use other effgctive means to deter thefts. Deterrence of theft is largely a matter of common
sense, which. cannot be mandated by rule or regulation. .The.situations.under which portable
gauges may be used and stored vary so widely that no prescriptive rule will be practical or -
effective for all situations.:;: ..: Lo A s '~:;E.':-»" fee ity R ey o adelisten e
~...-Besponse; NRC disagrees with the commenters that the rule is.toq préscriptive. :This
rule does not prescribe,a specific physical adontrol that needs te:be used to secure’portable :
gauges.. Licensees have options in.sglecting from a:wide range of physical controls.: Of *: s -
course,-there-are some physical controls that are more.effective than otﬁers. ‘Although options-
- such as storing gauges inside a building or in an enclosure,may be effective control methods,
tactors such as cost impact and variation in licensees’.operations. must glso-be.considered. ..+
whep, considering,the contral methods. J't)e[.efore requiring ¥a:minimumysof two:physical
controls” affords a licensee the.flexibility .19:,_..ghoose,the appropriate independent physical:;z -
controls to meet its situation, and.at.the.same time provide sufficient.security. for.the:portable.:: -
gauges. Licensees can use more.controls, in.additiop: to-the.s equwements Qf the.rule.: Whilg...
developing the rule, the working group.considered various control'methodsincluding audible.::
‘and visual alarms for vehicles. NRC believes that it would not be cost effective-to.make these..:
requirements when considering that:, (1).a small percentage of unauthorized removals.or thefts.
of portable gauges was assagiated with vehicles being stolen;«(2).the _pﬁ!?,l.ie;tends_..zgtjig.nq;e,z ta..

alarms; and (3) the alarms would have no, or.limited, impact,on, unauthorized removal.or theft of

portable gauges from.open-bed.trugks. i +.y

L T e o MEARSL R A hanen AN At 5 SpTed b L
PP BT i o ISR & oS oy e

Regl:lirg_rn_ents_Not:Practlcal,_; P eariey LA "._:{ g e '-:?,'i.\"_':-i_;,i_;:‘-"'-gf. s ',: e ;‘ st
... Comment:. One commenter stated that methods proposed for: securing.gauges in .5
VehiC,Le%s.-a_,rze-,impr.a,gticqlfor-.g@gﬂy&. Portable gauges:must be loaded and unleaded:from vehicles:.

’ . 1'8



- Comment: Licensing authorities are making and enforcing rules that could only be done
by trained security experts or.mechanical engineers,.even if they were justified. = :

Resgonee: .NRC does not.believefthaf the additional:security requirements will call for
security exp%e[,t,s'.pr engineers.to implement.However; licensees and their operators-are... = -+
required to have proper training to. safely. manage the nuclear materials'including properly::: ... -
securing and controlling the portable gauges::c i st d srin g oestans ©rn, gt s iy

Cost Implications. B R T I R B S s SR RINRE S NP LA I

Comment::-One commenter stated that the NRC -estimates ‘of savings resulting from the
rule are speculative. }.;Fl'he'savi_nig.esti'r‘natée from implementing the ruie ‘dré based on the™ 1+
ontimistie assumption of a'50 ‘perc‘:entAre‘euction in the stolen gauges. “This is speculative, as
there is no wayto predict the actual reduction that may be achigved.” " ¥ & =i iug re fur o 04

-~ Respons :~-Thfe”p_ercentfreduction will be"c_lependent;’ "in*"‘[ia‘rr;“on‘th‘e'typ"e-‘d'f'*physfb‘al".ii' {
controls thatlicensees élect to use. lIf:i friofe: enclosures are used to'secufé gaUQes a h!gher
reducnon in the. percentage of unauthorlzed removal br:theft of portable gauges would most B
likely be-achieved: In any event NRC«belleves that addlng Ofié more: ‘tangible bamen}as [l
physical-control will reduce the opportunity. 'fo_r unautho‘rized removal or theft. Given the wide
range of physical‘controls:available for-the licensees to select,rfNF{C? believes thatan RO
assumption of a 50 percent reduction is reasonable. - ... wuw !wﬂbq TN RN

Comment: :One commenter. stated that the'cost:is igreater than what NRC:proposes.

‘Response: :Because the commenter. did .not provide' any basis for.higher.cost;NRG " .
cennot performa bempérison;*»-NBC.'-s‘c'o‘s_f‘éetirn'ate‘.ie‘bésé’c_i"6n '»'t.he'f‘,ac':tué[price-of anitem «
listed by.the vendors.The Teg‘ﬂ-la‘tbr'y analysis: foratheﬁ"probo‘se'd‘ tiile containg the.’-ae's.nmﬁtions
and unit costs used in calculating the total cost inl’p’act ‘on'fliceneee's.'-'i Beéause‘fthe'cofﬁiﬁénter "

did not:provide any. data’i in support of 8 hxgher cost |mpact NRG is unable to: compare the T

e ,-._ ‘,“,,

commeénter’s coét estlmate aga‘lh“st NRC estlmate

'.‘21“



- Comment: wa comrn._enters. believe that the rule would have a negati\}e economic
impact. One commenter believes that increased regulatory requirements and costs will have a
negative impact‘ on the sales and use of portable gauges. The other commenter believes that
the economic.impact on.the.construction materialtes.ting‘industry-will be:wide-spread.-The - -
commenter stated that the use of portable.gauges provides significant penefits‘ in terms of the
quality, safety, and Iong_evity of roads. No other technolo"gy is'as effective for measurement of
the properties of materials in road cohstruction as nuclear gauges. S

- - Response: -NRC disagrees with the comment. . In determining.viablé -op.tioﬁS,‘NHC

—_considered cost to industry.versus any:potential benefit.«The rule.would Be unlikely tohavea

major impact on sales ‘and use of portable gauges Lty requirements:

due to the:increased :

Based on estimates, a $200 average increase in the-cost of portable gatige use per licensee is -

relatively.small when.compared fo the.cost of a gaugeabf,approximately;$70 ~A:-1eduction in

he'-'num,berof*-;gnauthorized sremovals:or:theftsiof portableigauges-might-have:a:simall impact on

ales becauseg/icensees:may-nged toreplace a-:smaller.number:of:gauges-Fhroughout:this:r:-

rulemaking, NBG:has:;remained rﬁindf,ulszotcostéimpacts,oﬁ?liéénSees.z ‘NRC's goal Inthis. 2 e
rulemak.ing», is not to decrease:portable;gauge use.:This regulation.may:slightly increase the -
cost of portable gauge:usey but this.cost must b_e;;_balagcgd;aggipstj._imprqvi'ng the ,_se__.guﬂt_’y and <"
control of portable gauges. . L G S D0 L 1 i
-Comment: -One commenter:stated that addiﬁonal;reg_uIations:' represent an undue
hardship.to poriablg gauge. ligezn§ee§. A financial burden ;»to-,a:_large_ I_ic.e,nsee',,at,;g;;gp*s@;;_of $114
thousand isl_unacceptable;-given the limited:potential in fredudn"g':the nhmber of stolen‘gauges.
=1 esponse:; The-N RC-disagrees:with the cormiment. - Withithe estimated cost impact of :::+
about $200.per.gauge, NRC does not believe-the-increased cost would:resuit in.ah_-_Undue ., .,
@‘ hardship-forportable gauge liqeﬂ$&es::zltg.ere..are ‘moge; than 5,000 ;pp@abl_,e:,gauge licensees. . If: -

the cost impact on the largest licensee is on_lyapp,r_p;gifn‘élfély‘; $114 thousand, it: demonstrates -
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\ v !
| |
‘that the additional requrrements would not appear to create an undue hardshrp, especrally when

licensees have flexibility in selecting the method of physrcal controls
Commerrt: A State commenter mdrcated that making changes to meet the new
requirements would result in a.large.expenditure to taxpayers. - .~ - .=
Response: NRC disagrees with the comment. An average of $200 increase per gauge
is small~;vrlhen compared to the resources spent by'State and-Federal IQW"éth'rcemént and
regulatory personnel in-response to, and in investigating, incidents’involvirig unauthorizéd -~
removal or.theft of portablesgauges. =+ "+ =+ [ I ey
.Commient: .One..comme‘hte‘r. predicts an increase in reporting of lost and stolen gauges
as licensees find they cannot afford eithér compliance with the proposéd tules or lawful digposal
of the gauge sealed source. .. ¥ B RIS Lt TN
- Response: NRC disagreésviith the commenter’s prediction of iricreased reporting dtie”
to:cost to:comply with:the rule requirements:or to dispose of th'eis'ouré'eirﬁatérialfﬂ NRC doés’hot
- belieye'that the increased:ccs'te Willf-.forCB'Iice‘hse‘e‘s‘."tO»disp’dse”bf th"'e"device'sf impropeflyse =2
Depending:on.the. physical;cont‘roI:_select_ed;ft_hercdst irnpa'(:_tf niay be"a“sf‘lcw{as' $100 per gauge™

for using a.chain/cable.with a lock:or $500 per-gauge for use of: a secured metal. enclosure.

The.disposal cost for each gauge is about $450 £hd is ’Waxved by one of the manufacturerW

mse of a new gauge : "
lmgact on Landfllls, Steel Mllls, Scrap Yard and the Envlronment s e it

ey

. Commant* Three commgnters ‘indrcated‘_lt-rs ‘unllkely that & stolén gaige would be
‘smelted in*éctab‘-%téér'p_'r‘béeés‘iﬁg-‘fabi‘r'i'tié’é:5‘="’¢A~é¢b?&iﬁg thehi Gommanter, theie is b 'evidence
thit:stolen ~ga'u'ge§-a're imore likely ‘tc“endiﬁ‘p‘fat these féciliiiés 't_’ha'n" géﬁgéé Whichare not ‘stb’léﬁ‘:
NRC claifis that most stolén gad*g'és wamd be‘fa‘b’a"rfdc'r’red by the thief and a’..éf likély to end ip
ir1 such“placéé"a_s’:i‘SGrap ”j‘/"arﬁ‘dsf'aﬁd smelters'flnfact, the majontyof gh:‘p‘gés‘ ‘(-5i"§‘efcéht) !é.fef'--:f::_:._»: :
recovra’réd?-aéc'ar’dirfg‘ to '-NRcefiéﬁr’éé*foifthé?l"a‘éi 2’yéars(SECY030060)Thattheremam“derf
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| e

commenter believes that most nuclear devices end up in scrap yards due to the difficulty of

are likely to end up in smelters, scrap yards, or incinerators is speculative. Th

. disposing of the equipment and the associated cost.- Another commenter stated that it is
qnlikely that a discarded moisture/density gauge would be_smelted down because of the use of
se_psiﬁve monitoring systems. : ... . - EPE IR YRR PR

.. Response::NRC agrees that the ;probability is small-for a portable gauge obtained by
unauthorized removal or theft fo be smelted down and contaminate a:steel processing plant.:

/However, the potential does exist. Based on historical Adata, less than-half-of the unauthorized
removals or thefts of portable gauges are--recovered.r-:Aﬁer_thezS-eptemi)er 2001, terrorist
‘events, more resources have been spent in recovery effdrts to retrieve portable gauges from
unauthbrized removal or theft due to heightened security concerns about loss of control of
radioactive materials. :As a result; the recovery raté for portable-gauges may have, _impfoved‘
_inthly. over the-past:2-years, but it is. still low, Most.:-gauge,s:ffrdm uhauthorized.removal or theft:
are abandoned;or re,sg[dé;‘;Thi,s:raises__;a:concem_-about the pétential:pub!ic.health.and:safety-"*?:e*-n"«/
rigk.. :In past years;:there have !g_..eens‘ﬁa,s,.és where gauges were found in:the environment andin
landfills, scrap yards, or.recycling plants.:: For example;’in fdune;2002;;ta portable.gauge .. -
cgntajping gﬂQs,—J;a7z_,sgu[cg;wag,;,;_fgun_q;.at..a SlB.EI,_millfS' scrap-metal stream, and, in May-2002; a
portable moisture gauge 990@@!!1&.&%29 was discovered at a landjfill.by; landfill personnel ..
sorting through the refuse..Inboth.cases, the-gauges were. _zemgxégcigffprgqgr:c!iseppﬁgitign.f v
Many fagilities are now equijpped with radiation. monitors, and sourges. are:often.detected and
removed j.ean,r!y in the process. ‘Nonetheless, the potential. for-radioactive-material to entera - . .
metal:recycling plant still.exists: - In fact,.in 2001, a radicactive source wasmelted.in,a steel mili -
in Elorida..The total cost of the cleapup was more,than $10 million..:The.State of Florida
suspected that the gontamination.was from & sealed source.from a fixed gauge.:Qneethe. - . -

radioactive.source.is melted;.itis extremely.difficult:to. determine the type of device that may-- .-
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have contained the source. - Although steel mill contamination has never proven to be caused
by a portable gauge from unauthorized removal or theft, an abandoned portable gauge still
poses a.l_potential concern if it ever gets into a steel mill melt.

Comment: One commenter stated that if. an.abandoned gauge is depasited in a landfill,
the environmental impact would be insignificant. -

Response: NRC-disagrees with the comment. -All licensed materials are-required to be
propetly controlled to ensure protection-of public health:and safety and thé'environment.“Any: i+
uncontrolled licensed material abandoned'in the-environment or disposed of ina landfill not -
designed for.managing licensed material poses:a poteiitial-hazard to:public-health arid safety -
and to the environment. In-accordance with 10-CFR Part:61;'an'Am-241 source used ihna™ « ™

| portable gauge would be classified as a “greater than Class C waste” a Ed-tsmrrge rally "

N\
acceptable for near-surface gﬁgggue,gﬂJandﬂl)"GTvzn—the amount and long half-life 3-<

I
432 years) of Am-241 used in a portable gauge the potential impact would not be msigmﬂ@

X-Ray Fl_uorescence. ' - ragnd T ittt fanr AT
Rae ?Ci___._émment‘:zﬁQn_e. commenteris concemed.abo.ut controlling lost.or stolen generally
licensed devices because:there are.more:jn: cxrculatlon than:specifically: licensed portable.: - »:= t:
devices. There are hundreds,-perhaps even. thousands of portable. X-Ray Fluore§cence (XRF)
analyzersthat have been.distributed as.generally.licensed.devices. .l wudienil s Gahon
sResponse: - Based:on the NMED database, the number-of.reported incidents-of lost or -~
stolen XRF analyzers is .extremely. low..Jn.general,-the:amount of radioactive material.used in..-
XRF analyzers is much smaller than the amount used for portable moisture/density gauges.
" Because XRF analyzers are very small andare ‘usbally:hgnd-held units, they can be easily
stored in the glove compartment or trunk of a vehicle. The XRF énalyzers stored in this manner
are not visible or easily accessible, which reduces the possibility of opportunistic theft. For

these reasons, NRC does not believe that additional security requirements are needed for



generally licensed XRF analyzers at this time; therefore, this comment is not within the scope of
this rulemaking. - : S . CREPRE I £
Comment: An Agreement State commenter indicated that it specifically licenses all
portable nuclear gauges ingluding.lead paint analyzers. ... -~ .- e
Response: Whether a nuclear device is specifically or generally licensed depends on
the design of the device-and other factors. . In-general,‘most moisture/density gauges are
specifically licensed whereas most-chemical détectors and lead paint analyzeérs are generally
licensed by either NRC orthe Agreement States?"NRC regulations éstablish thig-basia i -
requirements. “Depending on the coiripatibility categories, individual Agfeemant States may -

impose more stringent requirements depending oh'their specific neads, = virstisers Tir e

- - i i . - T b ey e B sy v et PR cew S ore T
T STt SR T PIE LISSRALTR LR ol - ¥ (Rl S LIEOCY 1oty BTT cor SU IR I RIS B LA SRR 35 IR I S
PESTUINr & P EELA DA S B S A T CL I I R i R AL RN . A

§ 30.34 Terms and conditions of licenses.
After-cansidering public.comrment and-continting informal-diséiission with the DOT staff,

it was decided that-no.changes woulld:be made to the:proposed:ruls; “The final-ruls containg the

exact.same requirements a¥ the proposed rule: Therefore; the requiféiaits state that each’ « *

portable gauge licensee s,ha.l.l:us_e;a;mmimumgéofgftWQf:ir;ldBpgndeimtibﬁysipfaméﬁtrols thatform. it

tangible barriers to secure portable gauges fiom uriauthorized rémoval;"whenever portable

gauges are not under the control and constant surveillance of the licensee. =
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made in the requirements from the proposed rule to the final rule, the environmental
assessment has not been changed. The_-énvironmental assessment and finding of no
significant impagt are available for inspection at the NRC Public Document Room, Public File
Area O1F21, One White Flint North, 11555 Rockville Pike, Rockville, Maryland. - Single copies
of the environmental assessment and finding of no significant impact are available from Lydié

Chang, telephone (301) 415-6319, e-mail lwc1 @nrc.qgov, of the Office of Nuclear Material

Safety and Safeguards.
] S ( T . e :.:_. ST

s+ Paperwork:Reduction Act Statemeént - mw e s

-

- “This final rule does‘not contain- riew or ‘am'énded"informaﬁbr'i'Eb’lléctid‘n requirements
subject to the Paperwork Reduction Act 611995 (44 U.S.C.8501; 6t seq;). -Existing "~ PR,
requirements were approved by the Office of Managsent and Bhdiﬁé’t7(OMB)f"a’ﬁfnr"’dvéi""'7" S
number 3150-0017. “ |

LT LS B IR TR S O

Public Protection Notification

s T i me RNt h e e i ot d e e e e G, S e UL e i
Lol . MR 2 T2 T R N A M N WY . "»‘.LZ‘-"U‘- e

- “NRC maynot conduct nor sponsor, and a:persoriis not réquiréd to respondto,a - -
request for information or an:information colléction requirernent uhless the requestinig * - -

document displays a currently valid OMB control number. + * Fewins® £ Fan e

xR . e :,‘.,;_.',l_,.;.. f..',.,'.‘_‘. L Tasth R S AL PEPR b
SRTINY g RN AEIEEE B BRI O N

A e e S0t h e Sl bRegulatory Analyslg s et e it Bur s e

R I P T r TR R
O B T I R R L S SR

«-In the proposed-fule,ithe Coﬁﬁ”hi'iss‘ion' féqﬂfeéléd"bi’jblié c'ci_"m"_;rhe,ri_t"'on the dtéﬂ"r’é@ul_a‘tbry
all . e ' '

analysis spécificallyf 6n'thie ¢ostS o licéAsEss: NG Comméhts wérs recéived on the'diaft ™~
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regulatory analysis. However, one of the comments received on the proposed rule indicated
that the cost per unit in most cases will be substantially greater than NRC's estimate. .:Because )
a licensee has flexibility in selecting the physical controls to be used in securing a portable
gauge, the actual cost would depend on the controls selected. The cost per unit could range
from $100 for a metal cable to $400 for a simple metal tool box; to even a higher cost for a
more elaborately designed metal enclosure.  In.the.regulatory analysis, an average of $200 was
used.

The Commission has finalized the regulatory analysis on this regulation. The analysis
examines the costs and benefits-of .the alternatives corisidered by.the Commission. The
analysis is available for inspection in the NRC Public Document Room, Public File Area O1F21,
One White Flint North, 11555 Rockville Pike, Rockville; MD.  Single copies of the regulatory
analysis are available,f{grgl Lydia .C';:ha[.\g, telephone (301) 415-6319; ¢-mail, lwci @nrc.gov, of. -

the Office of Nuclear.Material Safety and ,nggguérds.;;v—;;,:;a:‘.i- T SRt

Regulatory Flexibility Certification
N i FELCER ¥ SRR S s L T2

As required by the Regulatory Flexibility Act of 1980, 5 U.S.C. 605(b), the Commission
certifies that this rule will pot have a significant economic. impact.on.a substantial.number of
small entitigs,- The final rule. would affect about: 1100 portable gauge specific NRC licensees -
and an additional 4000 Agreement State spegificlicensees.: These licenses are issued- .-+ -
principally to companies involved in road constructiorfs and maintenance. Many portable gauge
licensees would qualify as small business entities.as defined by 10 CFR 2.810. However, the
final rule is not expected to have a significant economic impact on these licensees. Based on
the.regulatory.analysis conducted for.this action; the costs of the final rulefor.affegted ficensees
are estimated at.$200.per. gauge;..Among various altesnatives-considered; NRC believes:that. -
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Under this alternative, each licensee would also be required to control and maintain
constant surveillance.of portable:gauges whenever portable gauges aré not secured witha . -
minimum.of two physical controls. This portion of the revised requirements is consistent with
the existing requirement in.10 CFR 20.1802; therefore, no cost impa_ct to the licensees is =
anticipated for-such control.and surveillance. : sl e ST TR R

~-iBased on the 20 percent;z40fpereent,~and-40‘?.percentfassumed‘r.atio of control- methods:
selected by the licensees ag-discussed above, the:estimated national impact for implementing
alternative (8) would range:from $4.5 to $5.1.-million;::There are ;.aﬁp‘r'bximatelya‘5_1 00 faffectedf =
NRC and Agreement:State licensees.* Licensees may have as little: as _o'ne‘fgauge' a-'r:asmany
as ten’or more gauges; with a national:average ‘of#about five'gaugés persicerises: DEpending
onthe Secuﬁty :control'method-selectedeeachélrcen'éee' 'may\ incuit. beMeEn*SSD tot$4000 tor swieiis

oW )

above, an average one-time unit cost on a natlonal basis will be around $200 per gauge’wnh a'
corresponding niationalavérage of: abodt $1000 ‘per llcensee assummg five gauges per licensee
for implementlng alternative (3) Total annual costs for providing security for new gauges ls

gauges:« (Tl "Lﬂ'

ervgst st f'r;-z;i-::mfr--. : c.-,ei.fak:a..x ERI stel

LI IR 4 % B

vy it uy "‘%‘w 231 13 eﬂu}m SR iw TiH iy edaishins

wd 4 o . 4\-'4

CostforNRC 1r‘n’pl'ér'r‘1‘éﬁta’llon anhd’ Ogeratlon SBGHAN e'r‘ri’a“was'(2) ahd (3) wol‘ﬂd resﬁlt{' in

NRCimplémentation” bos‘té’*SpemflE:élly, NRG W&ﬁld ihetr ’é’b’ét’"*to deVelop’a Hilé afd 16 elisé
é‘*‘sir
proposed fule, cémpleting the Tinalrile; and‘reVré‘lng the gurdénce i 'éstlma’ted {6 be ~‘~‘| FETES
staff'years At $77/hf’a‘nd 3 776“hrs?FI‘E for'a'n“é‘strméted totaresst 5f'$582,600 Nt ‘ing ’is'ai;e in |

g 1.\ S doe 1 S g NL-{« *i‘

NRG resotirces Is antlcrpated for’ Implementatron of the rewsed requirements ‘The staff afso

fhe sxisting gurda_ngeqn_~portablé"§"a‘b‘g'*eé NRC"s’taff‘ rESaltEs Nee ded for dé?/élb”ﬁiﬁ@"the

antrcipates no S|gn|f|cant impact od NRC resources expended 'on rouirne mspectlon for

e

,.‘.,.{a ~ , ] T |",)
compliance Witl e newzrequrremenis w3 Virltiish bl pibleme

Cost for State Implementation --Both alternatives (2) and (3) would result in Agreement

States adapﬁri“g"’thelr"ré‘éblaﬁé”ﬁ’é"td thé NRC revié‘éd rule“'lll._il.~ il

A7 g

compatlblhty category “C” reqmremen{s therefore an Agreement State should ado

3

opt the

essential objectlves of the rule. The compatibility category “C” requirements would be needed

to avoid conflict, duplication, gaps, or the conditions that would jeopardize an orderly pattern in
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\,/ portable gaugeg; are.economic, ‘be.neflts Jand-:-ex‘ QSur

Vg

the regulation.of agreement material 6n a nationwide basis. Adoption of the essential
objectives can be done through promulgating.a comparable rule, issuing orders, revising state
guidance, or adding or revising individual license conditions. Since each ofthe 32 Agreement
States may choose different implementation mechanisiris, it is difficult to estimate the
implementation costs for each Agreement State. Howév‘ér;:it. is anticfpated thatimpﬂém‘e'ntatiOn
costs for-each state would:-be much:lower than the implementation cost for the NRG:because
the Agreement States:do. not need o spend:resources in:developing and evaluating various’s's -
alternatives to come up with the revised fequirements.’ Itis ds""Surhed:,hat?S perceiit of the .+

'Agreement States:would promuilgate:state regulations with an averagé-éxpenditure:of one -+’

quarter FTE, and:the:temaining Agreément States would.use.other rechanisms at 0.1 FTE: per
state on avérage. The.total estimated.state:implementation’ costs.would be arotind $680,000 -

using an-assumed hourlyrate of $50-and 52_50'{w'orking days:per yeadr, ! it avehya o
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-« {(32: stalas X 75%x 025 ETE+ 32 slates x 25% x0.1FTE) x $50/hr¥_2 000 hrs] = $680 000 . i
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By requiring addltlonal controls, it is.expected that both alternatlves (2) and (3) would, -~
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reduce the number of unauthorized removals or thefts of portable gauges. Although the term
unauthonzegi,,remqya!’,’ can.describe,situations more thanytheft,the:regulatory.analysis took a:

more.conseryalive approagh and.only sensidered the estimated,benefit.due.to;the.reduction of -

theft of: poﬂaple gauges...The, pgm@,;yﬁgateggﬁe\g_;quthglptgnggltgha‘galngpuby\f duction.in theft.of
rSIQM&ef__l[S««;;J.n-addmo_ni}her.e..ar.e--l-i

lic; domaln ncudemsxto be
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averted haye a agmhc,apt jmpact og the pu‘bhc'_ perception oiine risks pssocn ated, wit ._.,the use
of radioactive material, . This, in-turn,.can.improve:the, credlbllnty of NRC.and the Agreement...;

States. Therefore, this rulemakmg could further the goal of | lgqrgasmg the, conhdeppe of 1he o
public.
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its -r:Economic benefits result from reduction in; cos}s N
associated wnth ghe theft of portable.gauges through reducpon,l Qe |n01dqnce of; theft,( JThgs,e .
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Comments from Commissioner Merrifield on SECY-04-0190:

| approve, with amplifying comments proved below, the staff recommendations in SECY-04-
0190 concerning issuing a final rule on increasing security requirements for portable gauges
containing byproduct material. Since early in my tenure as a Commissioner | have been
concerned about the number of such gauges which have been stolen, even though they may
pose a low overall risk. | believe the recommended course of action is appropriate.

| have no comments on the rule language. However, as part of this rulemaking, staff should
develop appropriate guidance for licensees and Agreement States to more clearly define the
phrase “two independent physical controls that form tangible barriers”. | would expect each
independent tangible barrier to add a deterrence and a delay capability. For example, | would
not expect that simply having two chains with locks would satisfy the rule unless each chain and
lock combination were physically robust enough to provide both a deterrence and a reasonable
delay mechanism. P




