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OPINION
W. FLETCHER, Circuit Judge:

The issue presented in this interlocutory appeal is the extent
to which a reorganization plan proposed under 11 U.S.C.
§ 1123(a)(5) preempts otherwise applicable nonbankruptcy
law. Section 1123(a) was enacted as part of the Bankruptcy
Code in 1978. That section specifies what must be included
in a reorganization plan under Chapter 11 and closely paral-
lels § 216(10) of the predecessor Bankruptcy Act. Section
1123(a)(5) provides, in part, “[n]Jotwithstanding any othcrwise
applicable nonbankruptcy law a [reorganization] plan shall
. . . provide adequate means for the plan’s implementation[.]”
When § 1123(a) was originally enacted in 1978, it did not
contain the clause “notwithstanding any otherwise applicable
nonbankruptcy law,” just as § 216(10) of the Bankruptcy Act
contained no such clause. The “notwithstanding” clause was
added to § 1123(a) by amendment in 1984,

Section 1142(a) was also enacted as part of the Bankruptcy
Code in 1978. That section prescribes duties associated with
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the implementation of an approved reorganization plan under
Chapter 11 and closely parallels § 224(2) of the predecessor
Bankruptcy Act. Section 1142(a) provides, “[n]otwithstanding
any otherwise applicable nonbankruptcy law, rule, or regula-
tion relating to financial condition, the debtor and any entity
organized or to be organized for the purpose of carrying out
the plan shall carry out the [reorganization] plan and shall
comply with any orders of the court.” The only relevant dif-
ference between § 1142(a) and its predecessor § 224(2) is that
the clause “notwithstanding any otherwise applicable non-
bankruptcy law, rule, or regulation relating to financial condi-
tion” was added in 1978.

We hold that a reorganization plan proposed under
§ 1123(a)(5) expressly preempts otherwise applicable non-
bankruptcy laws only to the extent that such laws were
already preempted before the addition of the “notwithstand-
ing” clause to § 1123(a) by amendment in 1984. That is, we
hold that the addition of the “notwithstanding” clause to
§ 1123(a) was merely a clarification and confirmation of the
preemptive effect of a reorganization plan that already existed
under the 1978 Bankruptcy Code. That preemptive effect,
expressly stated in the “notwithstanding” clause of § 1142(a),
was limited to otherwise applicable nonbankruptcy laws “re-
lating to financial condition.”

We reverse the decision of the district court and remand for
further proceedings.

1. Background

~ Appellee Pacific Gas & Electric Company (“PG&E”) is a
large, vertically-integrated public utility in California, cur-
rently subject to regulation by various federal, state, and local
entities. PG&E owns and operates electric generation facili-
ties, electric and gas transmission facilities, and retail distribu-
tion facilities. On April 6, 2001, PG&E and its corporate
parent PG&E Corporation (“Proponents”) filed a voluntary
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petition under Chapter 11 of the Bankruptcy Code. On
December 19, 2001, Proponents filed a First Amended Reor-
ganization Plan (“Plan”) accompanied by a First Amended
Disclosure Statement. The Plan has since been amended, but
the amendments do not affect our legal analysis.

Among other things, the Plan contains a proposal for the
disaggregation of PG&E into four new corporations, each of
which would be owned by PG&E's parent corporation. The
four proposed corporations are: (1) Electric Generation LLC
(“Gen™), which would own PG&E's generation assets; (2)
ETrans LLC (“ETrans"), which would own PG&E'’s electric
transmission “assets; (3) GTrans LLC (“GTrans”), which
would own PG&E’s gas transmission asscts; and (4) Reorga-
nized PG&E, which would engage in retail distribution of
electricity and gas. Pursuant to the Plan, Reorganized PG&E
would remain subject to regulation by the California Public
Utility Commission (“CPUC”) after the proposed disaggrega-
tion. However, Gen, ETrans, and GTrans would not. Rather,
they would be subject to the exclusive regulatory jurisdiction
of the Federal Energy Regulatory Commission. If PG&E is
not disaggregated, all of PG&E would remain subject to regu-
lation by the CPUC.

The Disclosure Statement filed in conjunction with the Plan
makes clear the extremely broad preemptive effect PG&E
attributes to the “notwithstanding™ clause of § 1123(a). Scc-
tion 1123(a)(5) provides, in part, “[n]otwithstanding any oth-
erwise applicable nonbankruptcy law, a [rcorganization) plan
shall . . . provide adequate means for the plan’s implementa-
tion[.]” In accordance with Proponents’ reading of
§ 1123(a)(5), the Disclosure Statement (“Statement’)
describes the means proposed for implementing the Plan, and
states that the Plan preempts various state and local laws:

Section 1123(a) of the Bankruptcy Code preempts
any otherwise applicable non-bankruptcy law that
may be contrary to its provisions. Accordingly, a
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plan may contain certain provisions that would not
normally be permitted under non-bankruptcy law.
For example, section 1123(2)(5) of the Bankruptcy
Code authorizes, among other things, the sale or
transfer of assets by the Debtor without the consent
of the State or the California Public Utilities Com-
mission (the “CPUC”).

¥ k %k

[Slection 1123(a) of the Bankruptcy Code preempts
state regulation from interfering with the implemen-
tation and consummation of the Plan. Accordingly,
the Proponents contend that the Confirmation Order
approving the Plan and authorizing the transactions
pursuant to the Plan will preempt “otherwise appli-
cable nonbankruptcy law” in the following areas: (1)
any approval or authorization of the CPUC or com-
pliance with the Califomia Public Utilities Code or
CPUC rules, regulations or decisions otherwise
required to transfer public utility property (including
authorization to construct facilities), issue securities
and implement the Plan; and (2) the exercise of dis-
cretion by any other state or local agency or subdivi-
sion to deny the transfer or assignment of any of the
Debtor’s property, including existing permits or
licenses, or the isswance of identical permits and
licenses on the same terms and conditions as the
Debtor’s existing permits and licenses where both
the Reorganized Debtor and one or more of ETrans,
GTrans and Gen require such permit for their post
Effective Date operations. Such preemption pursuant
to section 1123(a) of the Bankruptcy Code shall
occur at the time the Plan is implemented.

The Statement lists a number of specific sections of the
California Public Utility Code and decisions by the CPUC
that Proponents contend are preempted by the Plan pursuant
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to the “notwithstanding” clause of § 1123(a)(5), but the list is
not exhaustive. The Statement provides, “[t]he Confirmation
Order will supersede any law, regulation or rule that might
otherwise apply to the Restructuring Transactions and the
implementation of the Plan, whether specified here or not.
The statutes, rules, orders or decisions thus preempted
include, but are not limited to, the following: [listing specific
statutory sections and CPUC decisions).”

The Statemnent also provides that otherwise applicable per-
mitting and licensing requirements are preempted pursuant to
§ 1123(a)(5). Although Proponents insist in their brief that
“the Plan does not seek to supercede or ‘preempt’ federal law
at all,” the Statement mentions federal as well as state and
local permits and licenses. The Statement provides:

The transfer or reissuance of the vast majority of
permits and licenses issued by most state agencies
and political subdivisions and federal agencies .
appears to be ministerial or governed by objective
criteria that make it unlikely that the agencies could
act or fail to act in 2 way that would interfere with
consummation of the Plan. As mentioned above, the
Proponents intend to follow the established proce-
dures for the transfer or reissuance of such permits
and licences. For these permits or licenses for which
otherwise applicable nonbankruptcy law precludes
transfer or gives state or local officials discretion to
deny the transfer or reissuance, the Proponents will
rely on the protection of section 1123(a) to ensure
that all of the reorganized companies obtain the per-
mits and licenses they need to operate lawfully.

Appellants, the CPUC, the State of California, the City and
County of San Francisco, and the California Hydropower
Reform Coalition (collectively the “California parties™) object
to the Plan. The California parties contend that the Plan con-
flicts with a number of state laws and that these laws are not
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preempted by § 1123(a)(5). Most important, the California
parties contend that the disaggregation contemplated by the
Plan would violate § 377 of the California Public Utilities
Code. Section 377 was passed by the California legislature in
the wake of the energy crisis that plagued the state in the sum-
mer of 2000. It provides that *“no facility for the generation of
electricity owned by a public utility may be disposed of prior
to January 1, 2006.” Cal. Pub. Util. Code § 377 (West 2003).
The California parties also contend that the Plan is subject to
and potentially conflicts with other state laws. For example,
they contend that some of the transactions contemplated by
the Plan must be subjected to environmental review under the
California Environmental Quality Act.

Appearing as an amicus, the United States also objects to
the Plan. Despite Proponents’ assertion that they do not intend
to use the Plan to displace any federal law, the United States
contends that the Plan could, during its implementation, allow
one or more of the four proposed corporations to do so. For
example, the United States contends that federal statutes such
as the Clean Air Act and the Clean Water Act could be pre-
empted by the Plan pursuant to Proponents’ construction of
§ 1123(a)(5). It also contends that the otherwise applicable
requirement of a federal Nuclear Regulatory Commission
license could be preempted by the Plan. Outside of bank-
ruptcy, such a license would be required before PG&E could
transfer ownership of the Diablo Canyon nuclear power plant
to another entity, such as the newly created EGen.

The bankruptcy court rejected what it characterized as Pro-
ponents’ “across-the-board, take-no-prisoners preemption
strategy.” It held that “there is no express preemption of non-
bankruptcy law that permits a wholesale unconditional pre-
emption of numerous state laws, some of which are identified
in the Disclosure Statement and some of which are obscured
by the phrase ‘including but not limited to." ” The bankruptcy
court concluded that some nonbankruptcy laws may be
impliedly precmpted by the Plan under § 1123(a)(5), but
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reserved any ruling on implied preemption until Proponents
produced a Plan that did not depend on the broad express pre-
emption contemplated in the First Amended Reorganization
Plan.

On interlocutory appeal on the issue of express preemption,
the district court reversed. It held that § 1123(a)(5) expressly
preempted nonbankruptcy laws. Relying on In re Public Ser-
vice Co. of New Hampshire v. New Hampshire (In re Public
Service Co.), 108 B.R. 854, 891 (Bankr. D.N.H. 1989), the
district court held that all nonbankruptcy laws “otherwise
applicable to the ‘restructuring transactions necessary to an
effective and feasible reorganization’ are expressly preempt-
ed.”

Because we are “in as good a position as the district court
to review the findings of the bankruptcy court,” we “indepen-
dently review[ ] the bankruptcy court’s decision.” Ragsdale v.
Haller, 780 F.2d 794, 795 (9th Cir. 1986). We review the
bankruptcy court’s conclusion of law de novo. Id.

We agree with the district court that a reorganization plan
under Chapter 11 of the Bankruptcy Code expressly preempts
otherwise applicable nonbankruptcy laws. However, we dis-
agree with the district court as to the scope of that express
preemption. We hold that the preemptive scope of a reorgani-
zation plan is stated in § 1142(a). That section provides that.
a plan shall be implemented “notwithstanding any otherwise
applicable nonbankruptcy law, rule, or regulation relating to
financial condition.” That is, under § 1142(a), nonbankruptcy
law is expressly preempted by a reorganization plan only to
the extent that such law “relat[es] to financial condition.”

Neither the bankruptcy court nor the district court applied
the standard of express preemption contained in § 1142(a).
We therefore reverse the decision of the district court and
remand for further proceedings consistent with this opinion.
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II. Section 1123(a)(5), Section 1142(a), and
the “Notwithstanding” Clauses

A. Section 1123(a)(5)

Section 1123(a)(5) has deep roots. In its original form,
§ 1123(a)(5) was § 77B(b)(9) of the Bankruptcy Act of 1898,
added by amendment in 1934. Section 77B(b)(9) provided, in
part:

A plan of reorganization . . . shall provide adequate
means for the execution of the plan, which may
include the transfer of all or any part of the property
of the debtor to another corporation or to other cor-
porations, or the consolidation of the properties of
the debtor with those of another corporation or cor-
porations, or the retention of the property by the
debtor, the distribution of assets among creditors or
any class thereof, the satisfaction or modification of
liens, indentures, or other similar instruments . . . .

Bankruptcy Act of 1898 Amendments, Pub. L. No. 73-296, 48
Stat. 911, 913-14 (1934) (emphasis added). Four years later,
§ 77B(b)(9) was recodified as § 216(10) and slightly modified
to read, in part:

A plan of reorganization . . . shall provide adequate
means for the execution of the plan, which may
include: the retention by the debtor of all or any part
of its property; the sale or transfer of all or any part
of its property to one or more other corporations
theretofore organized or thereafter to be organized,
the merger or consolidation of the debtor with one or
more other corporations; the sale of all or any part
of its property, either subject to or free from any
lien, at not less than a fair upset price and the distri-
bution of all or any assets, or the proceeds derived
Jrom the sale thereof, among those having an inter-
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est therein; the satisfaction or modification or liens;
the cancelation or modification of indentures or of
other similar instruments . . . .

Bankruptcy Act of 1898 Amendments, Pub, L. No. 75-696, 52
Stat. 840, 895-96 (1938) (emphasis added).

Section 1123(a)(5) is the direct successor to §§ 77B(b) and
216(10). It was originally enacted as part of the Bankruptcy
Reform Act of 1978 (now commonly referred to as the Bank-
ruptcy Code). In its original form, as enacted in 1978,
§ 1123(a)(5) provided, in part:

(a) A plan shall —

¥ %k %k

(5) provide adequate means for the plan’s
execution, such as —

(A) retention by the debtor of all or any
part of the property of the estate;

(B) transfer of all or any part of the
property of the estate to one or more
entities, whether organized before or
after the confirmation of such plan;

(C) merger or consolidation of the
debtor, with one or more persons;

(D) sale of all or any part of the prop-
erty of the estate, either subject to or free
of any lien, or the distribution of all or
any part of the property of the estate
among those having an interest in such
property of the estate;
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(E) satisfaction or modification of any
lien;

(F) cancellation or modification of any
indenture or similar instrument; . . ..

An Act to Establish a Uniform Law on the Subject of Bank-
ruptcies, Pub. L. No. 95-598, § 1123, 92 Stat. 2549, 2631-32
(1978) (emphasis added).

The emphases are added to all three statutes to highlight
subsections 1123(a)(5)(B) and (5)(D) and their predecessor
subsections. Proponents particularly rely on subsections
1123(a)(5)(B) and (5)(D) to support their argument for the
preemptive effect of their Plan. These subsections have been
largely unchanged since the addition of § 77B(b)(9) to the
1898 Bankruptcy Act by amendment in 1934.

Less than a year after the cffective date of the 1978 Bank-
ruptcy Code, the House Judiciary Committee reported favor-
ably on S. 658,.a bill that would have made minor
amendments (o thc Code, including to § 1123(a)(5), and
whose provisions were later mcoxporatcd into S. 863 and
passed by the Senate (but not the House) in 1981. S. 658, 96th
Cong. (1979); S. 863, 97th Cong. (1981). In the words of the
Committee’s Report, S. 658 was designed “to correct techni-
cal errors, clarify and make minor substantive changes to [the
" -1978 Code].” Staff of House Comm. on the Judiciary, An Act
to Correct Techmca] Errors, Clarify and Make Minor Sub-
stantive Changes to Public Law 95-598, H.R. Rep. No. 96-
1195, at 1 (1980). The Report summarized as follows the
problems S. 658 was designed to address:

The Bankruptcy Reform Act of 1978 has now
been in effect less than one year. It is clear even at
this early time in the life of this law that technical
amendments are required. Errors in printing, spell-
ing, punctuation, grammar, syntax, and numeration
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arose in the biil as enacted because of the last-minute
process of change through which the bill went when
considered at the closing sessions of the 95th Con-
gress.

These same last-minute changes also resulted in
the enactment of a bill that contains incongruent pro-
visions; material that was removed from earlier ver-
sions remained as either cross-references or
antecedents for provisions changed or inserted. And,
material added often was not completely integrated
into the total fabric of the bill as enacted.

Such matters constitute the vast majority of the
subject of the Technical Amendments Act. In addi-
tion, however, there are several items of a substantial
nature which are included because: (1) it was
intended that the particular subject was to be dealt
with at the earliest possible time after the enactment
of the Bankruptcy Reform Act in connection with
whatever technical amendments would be consid-
ered; (2) further conforming changes were found to
be necessary to complete the legislative work
intended by the Bankruptcy Reform Act; (3) the
treatment of a subject in the Bankruptcy Reform Act
was found to be incomplete; or (4) there was over-
looked some minor yet relevant matter. In each case
the change proposed is consistent with policies
adopted by Congress in its enactment of the Bank-
ruptcy Reform Act.

Id. at 1-2 (cmphasi$ added).

Among the amendments contained in S. 658 were the fol-
lowing proposed changes to § 1123(a) and (a)(5). First, the
phrase “A plan shall” of § 1123(a) would have been amended
to read “Noththstandmg any otherwise applicable nonbank-
ruptcy law, a plan 'shall.” Second, the word “execution” of
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§ 1123(a)(5) would have been replaced by “implementation.”
Secnate Bill 658 also would have made several other minor
word changes to § 1123, H.R. Rep. No. 96-1195, at 122. The
Committee Report described the proposed changes to § 1123
as follows:

This amendment makes it clear that the rules govern-
ing what is to be contained in the reorganization plan
are those specxﬁed in this section; deletes a redun-
dant word; and makes several stylistic changes.

Id. at 22.' S. 658 was never passed by the Senate.

In 1983, the same proposed amendments to § 1123(a) were
passed by the Senate as part of S. 445. S. 445, 98th Cong.
(1983). When S. 445 was reported out by the Senate Judiciary
Comnmittee, the Committee Report stated that the amendments
“make-technical stylistic changes.” S. Rep. No. 98-65, at 84
(1983). On the floor of the Senate, S. 445 was combined with
S. 1013, a bill contammg other proposed amendments to the
Bankruptcy Code. 129 Cong. Rec. 9968 (1983). The amend-
ments to § 1123 from S. 445 became Subtitle I of S. 1013,
entitled “Technical: Amcndments to Title 11.” 129 Cong. Rec.
9986 (1983). Scnator Dole, on the Senate floor, described this
newly added subutle as containing provisions desxgned to

“correct grammancal punctuation, and spelling errors in the
code, clarify the mtent of the drafters in certain sections, and
generally refine procedures ” 129 Cong. Rec. 9970 (1983). S.
1013 was passed by the Senate, but not by the House.

The proposed amendments to § 1123 that had been con-
tained in S. 658 in 1980 in S. 863 in 1981, and in S. 445 and

'The numeration in thxs section of the Committee Report refers, pre-
sumably inadvertently, to the numeration of the bill in its incarnation as
S. 863, not S. 658. 'I‘hc content of the sections referred to in both bills is
identical in all relevant’ aspects. See H.R. Rep. No. 95-598, at 22; S. 863
§ 102(a). ‘
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S.1013 in 1983, were finally passed by both houses in 1984.
No committee reports were prepared, and the amendments
were not mentioned on the floors of the two houses. The
amendments to § 1123 eventually became law in 1984, and
were contained in the confcrence bill in a subtitle headed
“Miscellaneous Amendments to Title 11.” Bankruptcy
Amendments and chcral Judgeship Act of 1984, Pub. L. No.
98-353, § 507, 98 Stat. 333, 385 (1984); 130 Cong. Rec.
20217, 20222 (1984).

[1] As a result of the 1984 amendments, § 1123(a)(5) now
provides, in the subsections upon which Proponents particu-
larly rely:

(a) Notwithskanding any otherwise applicable non-
bankruptcy law, a plan shall —

* %k Xk

&) provide adequate means for the plan’s
implementation, such as —

L

(B) transfer of all or any part of the
property of the estate to one or more enti-
ties, whether organized before or after
the confirmation of such plan;

* %k ok

D) sale of all or any part of the property
of the cstate, ces

(Emphasis added.)i The italics indicate words added or
changed by the 1984 amendment.
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Section 1142(a) has equally deep roots. The early predeces-
sor to § 1142(a) was § 77B(h), added to the Bankruptcy Act
of 1898 by amcndment in 1934. That section provided, in rel-
evant part: 1

1

Upon final confirmation of the plan, the debtor and
other corporation or corporations organized or to be
organized for|the purpose of carrying out the plan,
shall have full power and authority to, and shall put
into effect and carry out the plan and the orders of
the Judgc relative thereto, under and subject to the
supervision and control of the judgel.]

Bankruptcy Act of 1898 Amendments, Pub. L No. 73-296, 48
Stat. 911, 920 (1934)

Four years lat:r, § 77B(h) was recodified as § 224(2),
which provided:

Upon confirmation of a plan [ ] the debtor and every
other corporation organized or to be organized for
the purpose of carrying out the plan shall comply
with the provxslons of the plan and with all orders of
the court re]anve thereto and shall take all action
necessary to carry out the plan, including, in the case
of a public- utzllty corporation, the procuring of
authorization, approval or consent of each commis-
sion having regulatory jurisdiction over the debtor
or such other corporattan[]

Bankruptcy Act of 1898 Amendments, Pub. L. No. 75-696, 52
Stat. 840, 898 (1938) (emphasis added).

[2] Section 1 142(a) is the direct successor to §§ 77B(h) and
224(2). Like § 1123(a)(5) it was originally enacted as part of
the 1978 Bankruptcy Code. The heading for the whole of
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§ 1142 was “Execunon of Plan.” Section 1142(a) provides, in
its entirety: ‘

Noththstandmg any otherwise applicable nonbank-
ruptcy law, rule or regulation relating to financial
condition, the'debtor and any entity orgamzed or to
be organized for the purpose of carrying out the plan
shall carry out the plan and shall comply with any
orders of the court
(
(Emphasns addcd) The italicized clause in §224(2), requir-
ing, “in the case of a public-utility,” the *authorization,
approval, or consent” of regulatory commissions, was elimi-
nated in § 1142. The italicized clause in § 1142(a) — the
“notwithstanding” clause — was added.

There is little legislative history that provides background
for the addition of the clause. Section 1142(a) is mentioned in
neither the House nor the Senate Committee Reports. See S.
Rep. No. 95-989 (1978) H.R. Rep. No. 95-595 (1978). How-
ever, Senator DeConcini, in his capacny as the Chair of the
Subcommittee on Improvements in Judicial Machinery of the
Senate Judiciary Comrmttee, mentioned both §§ 1123(a) and
1142(a) togethcr, as part of a lengthy statement on the Senate
floor, covering twenty-seven pages of the Congrcsswnal
Record. The totality of what he said concerning either
§§ 1123(a) or 1142(a) is as follows:

Section 1123 of the House amendment represents
a compromise between similar provisions in the
House bill and Senate amendment. The ‘section has
been clarified io clearly indicate that both secured
and unsccurcd claims, or eithcr of them, may be
impaired in a case under title 11. Moreover, section
1123(a)(1) has been substantively modified to permit
classification of certain kinds of priority claims. This
is important for purposes of confirmation under sec-
tion 1129(&)(9)

|
|

i
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Section 11|23(a)(5) of the House amendment 1is
derived from|a similar provision in the House bill
and Senate amendment but deletes the language per-
taining to “falr upset pnce ' as an unnecessary restric-
tion.[*) Sccnon 1123 is also intended to indicate that
a plan may provndc for any action specified in sec-
tion 1123 in thc case of a corporation without a reso-
lution of the board of directors. If the plan is
confirmed, then any action proposed in the plan may
be taken notwnthstandmg any otherwise applicable
nonbankruptcy law in accordance with section
1142(a) of ml‘e 11.

124 Cong. Rec. 34005 (1978).
|

Section 1142(aj was not substantially changed by the
amendments to the Bankruptcy Code enacted in 1984. The
amendmcm ehmmated a comma that had followed the phrase

“carry out the p]an " It also changed the heading for § 1142
from “Execution of the Plan” to “Implementation of the Plan.”
Bankruptcy Amcndments and Federal Judgeship Act of 1984,
Pub. L. No. 98- 353 98 Stat. 333, 387 (1984). This change
matched the 1984 amcndment of § 1123(a)(5) which changed

“adequate means for the plan’s execution” to “‘adequate means
for the plan’s tmplemenratzon

*The Norton bankruptcy treatise indicates that in referring to
§ 1123(a)(S) Senator DcConcnm was actually referring to what became
§ 1123(a)(6) in the enacled statute. This is incorrect. Senator DeConcini
was, in fact, referring to what became § 1123(8)(5), for the “fair upset
price” language, which Senator DeConcini says was deleted as unneces-
sary, was in § 216(10), lhc itmmediate predecessor to § 1123(a)(5). Section
1123(a)(6) was cnurely new. See B William L. Norton, Norton Bankrupicy
Law and Practice 2d 1119 (2002).
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C. Proponents Reading of Section 1123(a)(5)
as Independent from Section 1142(a)

Proponents ask 1 us to hold that provisions of PG&E's Reor-
ganization Plan drafted pursuant § 1123(a)(S) — in particular,
subsections (a)(S)(B) and (a)(5)(D) — broadly preempt other-
wise applicable nonbankruptcy laws with which the Plan con-
flicts. They ask us! in order to reach that holding, to read the

“notwithstanding” 'clause of § 1123(a)(5) independently from,
and more broadly than, the “notwithstanding” clause of
§ 1142(a). For the! ‘Teasons that follow, we do not agree that
these two clauses can be read independently. Rather, we hold
that the clauses must be read together, and that the express
preemption of § 1123(a)(5) is limited to otherwise applicable
nonbankruptcy laws ‘relating to financial condition,” as spec-
ified in § 1142(a)

Proponents alsolask that we hold provisions of the Plan
broadly preempt conflicting California law because they
argue that Congress intended preemption specifically with
respect to reorganization plans of publlc utilities. They urge
that we find evrdence for this intention in § 1142(a)’s 1978
codification and the failure to reenact predecessor § 224(2)’s
1anguage requiring the approval of relevant regulatory com-
missions when a pubhc utlllty files for bankruptcy. The elimi-
nation of this language in enacting § 1142(a), however,
cannot be construed as evidence of a broad Congressional
intent to preempt the state regulatory laws, even with respect
to public utilities.| Section 1142(a), unlike its predecessor
§ 224(2), does not refer to public utilities in any way. A
requirement that once existed for public utilities is gone. Sec-
tion 1142(a), in its 'current form, simply does not distinguish
between public uttlgtnes and other debtors.

|

IIL Relevantf Principles of Statutory Construction

[3] The centerpiece of any preemption analysis is congres-
sional purpose. “The purpose of Congress is the ultimate
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touchstone.” Retail Clerks Int'l Ass’n v. Schermerhorn, 375
U.S. 96, 103 (1963) After quoting this “‘oft-repeated com-
ment” from Schermerhorn, the Supreme Court recently wrote,
“[a]s a result, any undcrstandmg of the scope of a pre-emption
statute must rest pnmanly on ‘a fair understanding of con-
gressional purpose ' ” Medtronic, Inc. v. Lohr, 518 U.S. 470,
485-86 (1996) (cxtatton orrutted) (italics in original). To deter-
mine congressional purpose, “we look to the statute’s lan-
guage, structure, isubject matter, context, and history —
factors that typrcally help courts determine a statute’s objec-
tives and thereby Jllummate its text.”” Almendarez-Torres v.
United States, 523 U.S. 224 (1998); see also Medtronic, 518
U.S. at 486 (“Congress intent, of course, primarily is dis-
cerned from the language of the pre-emption statute and the
statutory framework' surrounding it. Also relevant, however,
is the ‘structure and purpose of the statute as a whole[.]' ")
(internal citations omxttcd)

Two prcsumptxons assist us in determining Congressional
purpose in this case The first is a general prcsumptton, appli-
cable in all preemption cases. The second is a presumption
specific to cases decided under the Bankruptcy Code.

[4] First, we pr'esume that Congress does not undertake
lightly to preempt statc law, particularly in areas of traditional
statc regulation.

[Blecause the lStatcs are independent sovereigns in
our federal system, we have long presumed that
Congress does not cavalierly pre-empt state-law
causes of action. In all pre-emption cases, and partxc-
ularly in those in which Congress has ‘legislated . .

in a field which the States have traditionally occu-
pied,” we start with the assumption that the historic
police powers |of the States were not to be super-
ceded by the Federal Act unless that was the clear
and manifest purpose of Congress.’
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Medtronic, 518 U.S. at 485 (internal citation omitted). As the
Court stated in Cipollone v. Liggett Group, Inc., 505 U.S.
504, 518 (1992), in refusmg to find state tort damage actions
preempted by a federal cigarette labeling and advertising
requxrcment “we must construe these provisions [of federal
law] in light of the presumptlon against the pre-emption of
state police powcr’rcgu]atxons

Even though bankruptcy is one of only two federal legisla-
tive powers in Aruclel Section 8 of the Constitution in which
the power to make “uniform” laws is made explicit, the pre-
sumpuon against dlsplacmg state law by federal bankruptcy
law is just as strong in bankruptcy as in other areas of federal
legislative power. In Midlantic National Bank v. New Jersey
Department of Environmental Protection, 474 U.S. 494
(1986), the question addressed was whether bankruptcy law
displaced state environmental law. The Court emphasized that
if Congress wished to grant an exemption from otherwise
applicable nonbankruptcy state law, “ ‘the intention would be
clearly expressed.’ :’ Id. at 501 (citation omitted). Similarly, in
BFP v. Resolution Trust Corp., 511 U.S. 531 (1994), the
Court refused to construe bankruptcy law so as to interfere
with the operation of a foreclosure sale conducted under state
law. “To displace tradmonal state regulation in such a man-
ner, the federal statutory purpose must be ‘clear and mani-
fest.” ” Id. at 544 (citation omitted).

[5] Second, we‘prcsumc, absent clear indications to the
contrary, that Congress did not intend to change preexisting
bankruptcy law or practice in adopting the Bankruptcy Code
in 1978 or in amcndmg it in 1984. The Supreme Court, in a
remarkably consnstent series of cases, has exphcntly and
repeatedly relied on this presumption. The first case is a bank-
ruptcy preempuon’case, the others are straight bankruptcy
cases. ;

In Midlantic, thefqucstion addressed was whether, under 11
US.C. § 554(a), a Ibankruptcy trustee could abandon burden-
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some real propcrfy and thereby entirely preempt state-law
obligations — such as required environmental clean-up —
attached to that property Section 554(a) was enacted as part
of the 1978 Code and was amended slightly in 1984. Prior to
the adoption of § 554(a) a trustee could not entirely escape
state-law obhganons by abandoning property. However,
§ 554(a) exphcltly ‘authorized abandonment by the trustee and
did not mention any state-law limitation on abandonment. The
Court rejected an argument by the trustee that §554(a) evi-
denced a Congressxonal purpose to depart from prior bank-
ruptcy practice and entirely to preempt state environmental
law obligations: !
[

If Congress wxshes to grant the trustee an extraordi-

nary exempnon from nonbankruptcy law, “the inten-

tion would be clearly expressed, not left to be

collected or mferred from disputable considerations

of convenience in administering the estate of the

bankrupt.”

! * % Xk

Neither the Court nor Congress has granted a trustee
in bankruptcy powers that would lend support to a
right to abandon property in contravention of state or
local laws desxgned to protect public health or safety.

474 U.S. at 501-02' (citation omitted).

In Kelly v. Rabz‘nson, 479 U.S. 36 (1986), the question
addressed was whether 11 U.S.C. § 523(a)(7), again enacted
as part of the 19781Code exceptcd from discharge a restitu-
tion order in a state criminal case in a Chapter 7 bankruptcy.
Under pre-Code law, there was no such exception, despite
statutory language arguably to the contrary. “Congress
enacted the Code in 1978 against the background of an estab-

lished judicial exception to discharge for criminal sentences,
t

|
|
|
|
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including rcstitutidn orders[.]” Id. at 46. As an aid to con-
struction, the Coun quoted from Midlantic:

‘The normal ru]c of statutory construction is that if
Congress mtends for legislation to change the inter-
pretatlon of a’judicially created concept, it makes
that intent specific. The Court has followed this rule
with pamcular care in construing the scope of bank-
ruptcy codgﬁcanans

Id. at 47 (quotmg Midlantic, 474 U.S. at 501) (emphasis
added). Relying in part on the “absence of any significant evi-
dence that Congress intended to change the law,” id. at 53, the
Court declined to interpret § 523(a)(7) as a departure from
pre-Code law:

In light of the strong interests of the States, the uni-
form construction of the old Act over three-quarters
of a century, and the absence of any significant evi-
dence that Congress intended to change the law in
this area, we believe this result best effectuates the
will of Congress.

Id. E

In United Savings Ass’n of Texas v. Timbers of Inwood
Forest Associates, Ltd., 484 U.S. 365 (1988), the question
addressed was whether another provision enacted as part of
the 1978 Code, 11 US.C. § 362(d)(1), allowed compensation
to undersecured creditors for delays in foreclosing on their
collateral that resulted from the operation of the automatic
stay. Under pre- Codc law, such compensation was not avail-
able. As part of its analysxs the Court relied on the lack of
any specific provision in the statute and any indication in the
legxslatlvc history that Congress intended to depart from the
prior law: 5

Such a major changc in the existing rules would not
likely have been made without specific provision in

|
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the text of thc statute; it is most improbable that it
would have been made without even any mention in
the leglslanve history.

Id. at 380 (mtemal citation omitted).

In Dewsnup v. Ttmm, 502 U.S. 410 (1992), the question
addressed was whether 11 U.S.C. § 506(d), enacted as part of
the 1978 Code, allowed a debtor to “strip down” a creditor’s
lien on the value of real property. Under pre-Code law, strip-
ping down was not allowed. Because § 506(d) was ambigu-
ous, and because there was no indication in the legislative
history that a maJor change was intended, the Court refuscd
to interpret § 506(d) to change the prior law:

[Gliven the ambxguxty in the text [of § 506(d)], we
are not convmced that Congress intended to depart
from the pre-Code rule that liens pass through bank-
ruptcy unaffected.

| % %k

When Congh:ss amends the bankruptcy laws, it
does not wnte on a clean slate.” Furthermore, this
Court has been rcluctant to accept arguments that
would mterpret the Code, however vague the partic-
ular language under consideration might be, to effect
a major change in pre-Code prachce that is not the
subject of at least some discussion in the legislative
history.

Id. at 417, 419 (imemal citation omitted).

Finally, in Cohen v. de la Cruz, 523 U.S. 213 (1998), the
question addressed was whether 11 U.S.C. § 523(a)(2)(A)
excepts from dxscharge a treble damage award obtained in a
suit based on the debtor s fraud. Section 523(a)(2)(A) was

}
v
H



PaciFiC GAs AND ELECTRIC V. PEOPLE 16275

enacted as part of the 1978 Code, and was amended in 1984.
As enacted in 1978, § 523(a)(2)(A) read: :

(a) A dlschargc . does not discharge an individ-
ual debtor from any debt—

(2) for gobtaining money, property, ser-
vices, or | . . credit, by—
|
(A) false pretenses, a false representa-
tion, or actual fraud[.]

(Emphasis added.) IAfter thc 1984 amendment, § 523(a)(2)(A)
read:

(@ A dxscharge . does not discharge an individ-
ual debtor frorln any debt——

(2) for money, property, services, or .
credit, to the extent obtained by—

(A) fa]se pretenses, a false representa-
tion, or actual fraud[.]

(Emphasis added.) "I‘he debtor argued that the phrase “to the
extent obtained by,” added by the 1984 amendment, meant
that the non-dlschargeablc portion of his fraud-related debt
was limited to amounts obtaincd by the fraud itself, and did
not extend to a treble damage award based on the fraud. Con-
sidered solely as altextual matter, divorced from context and -
hlstory, the debtor’s argument was a very plausible interpreta-
tion of amended § 523(a)(2)(A)

The Court nonetheless rejected the debtor’s argument. It
noted that the pre-Code version of the fraud exception to non-



16276 PACﬂl-’IC GAs AND ELECTRIC V. PEOPLE

dischargeability cbntained no exclusion for treble damage
awards, and that §523(a)(2)(A) as it was enacted in 1978,
also contained no such exclusion. The debtor’s argument
depended entirely, on Congress's addition in 1984 of the
phrase “to the extent obtained by, which the legislative his-
tory had charactcnzed only as a “stylistic change.” The Court
held that this was not enough:

As the rcsult of a sllght amendment to the lan-
guage in 1984 referred to in the legislative history
only as a “styhsnc change " §523 (a)(2)(A) now
excepts from dlscharge ‘any debt . . . for money,
property, scmces or . . . credit, to the extent
obtained by . . . false pretenses, a false representa-
tion, or actual fraud.” We, however, “will not read
the Bankruptcir Code to erode past bankruptcy prac-
tice absent a clear indication that Congress intended
such a dcparturc ” and the change to the languagc of
§523(a)(2)(A) in 1984 in no way signals an inten-
tion to narrow the established scope of the fraud
exception along the lines suggested by petitioner. If,
as petitioner contends, Congress wished to limit the
exception . . .|, one would expect Congress to have
made unmistal|<ably clear its intent[.]

1d. at 221-22 (citations omitted).

IV. Express 'Prccmptxon under Section 1123(a)(5)
' and 1142(a)

[6] The phrase “notwuhstandmg any otherwise applicable
nonbankruptcy law" in § 1123(a) indicates that Congress
intended that there be express prcempﬂon under § 1123(a)
The “noththstandmg” formulation is commonly used in other
parts of the Bankruptcy Code to indicate express prccmptxon
and there is little reason to think that it is used in § 1123(a)
to indicate anythmg else. See, e.g., 11 U.S.C.§ 363(b)(2)(A)
(“notwithstanding subsccuon (a) of [section 7A of the Clayton
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Act]”) and (b)(2)(B) (“notwithstanding subscction (b) of [sec-
tion 7A of the Clayton Act]”); § 365(e)(1) (“Noththstandmg
a provision in an executory contract or unexpired lease, or in
applicable law, an executory contract or unexpired lease of
the debtor may not be terminated or modified[.]”), (f)(1) “not-
withstanding a provision in an executory contract or unex-
pired lease of the|debtor, or in applicable law”), and (f)(3)
(“Notwithstanding.a provision in . . . applicable law that ter-
minates or modifies . . . such contract or lease . . . ."”);
§ 1124(2) (“notwnthstandmg any . . . applicable law that enti-
tles the holder of such claim or mterest to demand or receive
accelerated payment"), § 1142(a) (“Notwithstanding any oth-
erwise applicable nonbankmptcy law, rule or regulation relat-
ing to financial condmon ). The issue is thus not whether
there is express preemptlon undcr § 1123(a), but rather its
extent. As the Court phrased it in Medtronic, our task is to
determine the * scopc of the statute’s pre-emption.” 518 U.S.
at 485,

Section 1123(a) spccxﬁcs. in seven subsections, what a
rcorgamzauon plan'in a Chapter 11 bankruptcy must do. (Scc-
tion 1123(b), which is not before us, specifies what such a
plan may do.) Subsection 1 requircs a plan to designate
classes of claims. Subsection 2 requires a plan to specify any
class of claims or interests that is not impaired under the plan.
Subsection 3 requires that the plan specnfy the treatment of
any impaired class of claims or interests. Subsection 4
requxrcs that the plan provide for the same treatment of claims
or interests within a particular class, unless a holder of a par-
ticular claim or mterest agrees otherwise. Subsection 5, at
issue in this case, requires that the plan “provide adequate
means for the plan's nmplementanon Subsection 6 requlres
that the plan provxdc for inclusion in a debtor corporation’s
charter provisions that prohibit the issuance of nonvoting
securities and that provide for “appropriate distribution” of
votmg interests among classes of securities. Fmally, subsec-
tion 7 requires that'the plan contain only provxsxons that are
consistent with thcunterests of creditors and equity security
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holders, and withipublic policy with respect to selection of
officers, directors Iand trustees.

\

[7] Sections 1123(a) and 1142(a) were enacted at the same
time, as part of the 1978 Bankruptcy Code. Both sections are
directly conccmed with the contents and implementation of a .
reorganization p]an under Chapter 11. Section 1123(a) speci-
fies what a confirmable plan must do. Among other things,
under § 1123(a)(5) it must “provide for adcquatc means for
the plan’s 1mplemcntatxon ” Section 1142(a) in turn describes
the duty of an cntxty charged with implementing a confirmed
plan. As enacted | m 1978, § 1142(a) contained an express
preemptlon clause providing that those charged with imple-
menting a conf'mned plan could perform that duty “notwith-
standing any otherwnsc applicable nonbankruptcy law, rule, or
regulation relating to financial condition.” As enacted in
1978, § 1123(a) cqntamed no such clause.

[8] When the 1984 amendments to the Bankruptcy Code
were adopted, there was absolutely no indication that those
amendments were mtended by Congress to make any impor-
tant changes to the 1978 Code. As stated gcncra]ly by the
House Judiciary Commxttcc Report prepared in 1980, in con-
nection with what leventually became the 1984 amendments,
“In each case the c,hangc proposcd is consistent with policies
adopted by Congress in its enactment of the Bankruptcy
Reform Act [of 1978].” House Comm. on the Judiciary, An
Act to Correct Techmcal Errors, Clarify and Make Minor
Substantive Changes to Public Law 95-598, H.R. Rep. No.
96-1195, at 1 (1980). The Committec Report stated specifi-
cally with respect to the proposed amendment of § 1123(a),

“[tJhe amendment makes it clear that the rules governing what
is to be contained in the reorganization are those specified in
this section; deletcs a redundant word; and makes several sty-
listic changes.” Id. lat 22. True to the title it appeared under
in 1983, the 1984 amendmcnt to § 1123(a) was purely “tech-
nical.” Subtitle I — Technical Amendments to Title 11, S.
1013, 129 Cong. Rec 9986 (1983).
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[9] It is thus clear that the addition of the “notwithstanding”
clause by amendmcnt in 1984 was not intended by Congress
to make any substannal change to the 1978 Code. In particu-
lar, it is clear that the “notwithstanding” clause of § 1123(a)
was not intended to changc the express preemptive effect of
a confirmable reorgamzatxon plan. The 1978 Code had
already indicated in § 1142(a) the express preempnvc effect
of a confirmed reorganization plan: The plan is to be imple-
mented notwnhstandmg any otherwise applicable nonbank-
ruptcy law, rule, or regulation relating to financial condition.”
As we read the 1984 amendment to § 1123(a), the newly
added “noththstandmg clause was intended to be coexten-
sive with the already-existing “notwithstanding” clause of
§ 1142(a).

Our conclusion is based not only on the presumption that
Congress would not have made an important change in the
Code without clearly indicating its intent to do so. See, e.g.,
Midlantic; de la Cruz. Our conclusion is also based on the
overall structure of the Code. It makes perfect sense that the
express preempnvc scope of what must be included in a con-
firmable plan, specxﬁcd in § 1123(a), would be the same as
the express preemptive scope of what is actually included in
a confirmed plan, spccxﬁed in § 1142(a). It also makes pcrfcct
sense that the exprcss preemptive scope of what must be in a
confirmable and confirmed plan would be laws “relating to
financial condition.”

Our conclusion is reinforced by the legislative history and
actual language of §§ 1123(a) and 1142(a) in the 1978 Act
and 1984 amendments. In his floor statement leading up to the
adoption of the 1978 Act, Senator DeConcini explicitly linked
the prescribed contents of a confirmable plan under § 1123(a)
and the preemptlve effect of a confirmed plan under
§ 1142(a). Senator DeConcini nowhere in his lengthy state-
ment discussed §§ 1123(a) and 1142(a) independently from
one another. Two years later, in 1980, the House Committee
Report stated that proposed legislation, which was eventually

i
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enacted as the 1984 amendment to § 1123(a), “makes clear
that the rules governing what is to be contained in the rcorga-
nization plan are those specified in this section.” That is, the
addition of the “noththstandmg" clause to § 1123(a) made
clear that the rules govemmg what must be in a confirmable
plan are contained in § 1123(a) and not in otherwise applica-
ble nonbankruptcy laws. That is, a plan proposed in confor-
mity with § 1123(a) could be confirmed, and a confirmed plan
would then have the preemptive effect precisely specified in
§ 1142(a).

Further, the phrase “adequate means for the plan’s execu-
tion” used in the 1978 text of § 1123(a) was changed to “ade-
quate means for ithe plan’s implementation™ by the 1984
amendment. At the same time, in a parallel change of wording
in § 1142(a), the heading “Execution of the Plan” used as the
heading for the 1978 text of § 1142(a) was changed to “Imple-
mentation of the Plan” by the 1984 amendment. We regard
these parallel word changes in §§ 1123(a) and 1142(a) as
additional evidence that Congress had both of these sections
in mind during thc 1984 amending process, and that it
intended that the two sections be read in a parallel or comple-
mentary manner.

We therefore conclude that the “notwithstanding” clause of
§ 1123(a) expressly preempts otherwise applicable nonbank-

ruptcy law, and that the scope of that express preemption is
the same as under ithe “notwithstanding” clause of § 1142(a).
Otherwise apphcable nonbankruptcy laws “relating to finan-
cial condition” are expressly preempted under both
§§ 1123(a) and 1]42(a) The bankruptcy court did not apply
this express preempuon standard to Proponents’ Plan. We
belicve that it is most appropriate for that court to apply that
standard in the first instance. We therefore remand for that
determination. |

V Implied Preemption

Express and 1mp11ed preemption under the Bankruptcy
Code are two dlstmct concepts. The bankruptcy court did not
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reach the questxon of implied preemptlon under § 1123(a),
and that question is not before us in this interlocutory appeal.
It is possible for there to be no express preemption under a
particular provxslon of the Bankruptcy Code, but nonetheless
to be implied preemptxon under the Code. In Midlantic, for
example, the Supreme Court held that there was no express
preemption of state environmental law under 11 U.S.C. § 554,
but did not reach ithe question “whether certain state laws
imposing conditions on abandonment may be so onerous as to
interfere with the bankruptcy adjudication itself{.]” 474 U.S.
at 507. Similarly, i in Baker & Drake, Inc. v. Public Service

'Commission of Nevada (In re Baker & Drake, Inc.), 35 F.3d

1348 (9th Cir. 1994) we analyzed a confirmed plan under an
implied preemption analysis, stating the test as whether “state
law ‘stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress.’ ” Id. at
1353 (citations omitted). The bankruptcy court did not reach
the question of implied preemption, and that question is not
before us in this interlocutory appeal.

VI. Conclusion

[10] We hold that the scope of preemption under the “not-
wnhstandmg clause of § 1123(a) is the same as under the
“notwithstanding” clause of §1142(a), and that otherwise
appllcable nonbankruptcy laws “relating to financial condi-
tion” are expressly preempted under both §§ 1123(a) and
1142(a). Neither the bankruptcy court nor the district court
used the express preempuon standard stated in the “notwith-
standing” clause of § 1142(a) and referrcd to in the “notwith-
standing” clause of | § 1123(a). We reverse the decision of the
district court. We remand to the bankruptcy court for a deter-
mination of whether the laws Proponents propose to preempt
in their Plan come within the express preemption of
§§ 1123(a) and 1142(a) The question of implied preemption
will also be before the bankruptcy court on remand.

REVERSED AND REMANDED.



