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. Introduction

The Advisory Committee on the Rules of Criminal Procedure
met on April 25-26 in Washington, D.C. and acted on the proposed
restyling of the Rules of Criminal Procedure and on proposed
substantive amendments to some of thoserules. The Minutes of that
meeting are included at Appendix E.
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[I. Action Items—Summary and Recommendations.

This report contains two action items:

 Approva and forwarding to the Judicial Conference of
restyled Criminal Rules 1 through 60 (Appendix A); and

 Approva and forwarding to the Judicia Conference of
substantive amendments to eight rules—Rules 5, 5.1, 10, 12.2,
26, 30, 35, and 43 (Appendix B).

[I1. ACTION ITEM—Approval and Forwarding to Judicial
Conference of Restyled Criminal Rules 1-60 (Appendix A)

A. Restyling Project—An Overview

In 1998, the Committee wasinformed that following successful
completion of the restyling of the Appellate Rules, the Style
Subcommittee of the Standing Committee would prepare an initia
draft of proposed style changes to the Criminal Rules, with the first
installment being presented in late 1998. The Advisory Committee
was formed into two separate subcommittees to review the rules as
they were completed by the Style Subcommittee. In April, June, and
October 1999, the Committee considered style revisions to Rules 1
through 31 and presented thoserulesto the Standing Committeeat its
January 2000 meeting in Miami. The Committee considered style
changesto Rules 32 to 60 in the Spring of 2000, and presented those
rulesto the Standing Committee at its June 2000 meeting. Rules1-60
were subsequently published for public comment, along with a
separate package of "substantive" amendments to ten of those rules.
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Following the public comment period, the two subcommittees
met and considered the written comments submitted on the proposed
amendments and offered a number of suggested additional style
changes. In April 2001, the Advisory Committee considered those
proposalsand approved the style package—Rules 1-60 (Appendix A).

In conducting the restyling project, the Committee focused on
several key points. First, the Committee hasattempted to standardize
key terms and phrases that appear throughout the rules.

Second, the Committee attempted to avoid any unforeseen
substantive changes and attempted in the Committee Notesto clearly
state when the Committee was making a change in practice.

Third, in severa rules, the Committee deleted provisionsthat it
believed were no longer necessary, usually because the caselaw has
evolved since the rule was initially promulgated (or last amended).

Fourth, during therestyling effort, several ruleswerecompletely
reorganized to make them easier to read and apply. See, e.g., Rules
11, 16, 32, and 32.1. In severa others, sections from one rule have
been transferred to another rule. See, e.g., Rules 4, 9, and 40.

Fifth, in somerules, significant substantive changeswere made.
Some of those changes had been under discussion but were deferred
pending the restyling projects. Still others were identified and
included during the project. As noted, below, those proposed
amendments were published in a separate pamphlet for public
comment.
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B. Publication of Style and Substantive Packages for Public
Comment

In June 2000, the Standing Committee authorized publication for
public comment of two packages of amendments. The purpose of
presenting the proposed amendments in two separate pamphletswas
to highlight for the public that in addition to the "style" changesin
Rules 1 to 60, a number of significant (perhaps controversia)
amendments were also being proposed.

1. The" Style" Package

The first package (Appendix A)—referred to as the "style"
package, included Rules 1 to 60. For those rules where the
Committee was proposing significant substantive changes (Rules 5,
5.1, 10, 12.2, 26, 30, 35, 41, and 43), the language containing those
changes was deleted from the "style" package. A "Reporter’s Note"
explained to the public that additional substantive changes for that
particular rule were being published simultaneously in a separate
package.

2. The" Substantive" Package

The second package (Appendix B)—referred to as the
"substantive" package, consisted of Rules5, 5.1, 10, 12.2, 26, 30, 32,
35, 41, and 43, which all provide for significant changesin practice.
Thisversion of the package included not only the restyled version of
therulebut also thelanguage that would effect the changein practice.
The Committee Notes reflect those changes and again, a"Reporter’s
Note" explained that another version of each of these rules (which
included only style changes) was being published simultaneously in
a separate package.
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C. Post-Publication Changestothe" Style" Package

1. Suggested Style Changes—Style Subcommittee

During the public comment period, Professor Kimble and
Mr. Spaniol reviewed the style package several times and offered a
number of suggestions. Those proposed changes were considered
first by the two subcommittees and then by the full Advisory
Committee.

2. Suggested StyleChangesFrom thePublic (Appendices
C& D)

The Committee received approximately 80 commentsfrom the
public. Those comments, which focused on the substantive
amendmentsto therules, aresummarized at Appendix C. Inaddition,
the Administrative Office sorted out those public comments that
appeared to focus only on the style package. Those are summarized
at Appendix D. Finally, the Committee considered the testimony of
five witnesses at the beginning of its meeting on April 25, 2001.

3. Changes Resulting from Intervening L egislation

In addition to the suggested changes from the Style
Subcommittee and the public commentators, several changes were
required because of intervening legislation, for example, the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488).
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4. Consideration of Possible Global Style Changes

During the public comment period, the Committee—at the
suggestion of the Style Subcommittee—considered whether to make
a number of post-publication global changes to the style package.
The Committee adopted several of the proposed changes but rejected
severa others.

/7 Numbering. The Committeeoriginally decided on amethod for
using Arabic numerals for any number less than 10 (ten) unless the
number was"1." It seemed awkward to write the number 1 in those
instances. The Style Subcommittee proposed adifferent system. The
Advisory Committee adopted yet another system: Any number other
than 1 or a number appearing at the beginning of a sentence or
section, will berepresented by the Arabic numerals—in order to make
the rules more user-friendly.

/7 Internal Cross-referencing. The Committee addressed theissue
whether to specifically identify any cross-references to other
provisions within each rule, or whether smply to refer to "thisrule.”
The Committee decided to address thisissue on arule-by-rule basis.

/] Titles of Rules and Subdivisions. The Style Subcommittee
recommended a number of additions and changes to the titles of
subdivisionsand paragraphs; in particul ar they notethe preferencefor
using the "ing" form of the word. The Committee adopted most of
those recommended changes on arule-by-rule basis.

/7 Designating Deleted Rules. A number of rules have been
deleted over the years, and several were eliminated as aresult of the
current restyling effort. At one point during the project the
Committee decided to keep the rule numbersin place and indicatein
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bracketsthat the rule has been abrogated. The Committee decided to
use the designation "[Reserved]" for those rules that were abrogated
a number of years ago. The designations "[Transferred]”" or
"[Deleted]" are used to designate the Committee’'s actions in this
round of amendments.

/] Useofthe Terms"Unable" and "Cannot." Inanumber of rules
the Style Subcommittee has recommended that the word " cannot” be
substituted for theword "unable." In the current rules both termsare
used. The Committee decided to consider this proposal on acase-by-
case basis.

[7 "Law Enforcement Officer." Thecurrent rulesdo not hyphenate
thisterm and for the most part neither do the cases or commentators.
Although the style subcommittee recommended that the term be
hyphenated, the Committee decided otherwise.

5. Rule-by-Rule Summary of Changes Made to Style
Package Following Publication

The following discussion identifies those rules where a
changelJ other than a minor stylistic changell was made following
publication. The changes are incorporated in the copy of the Rules,
and the accompanying Committee Notes, at Appendix A.
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a. Rulel. Scope; Definitions

The Committee amended Rule 1(a)(5) by adding another
subparagraph (F) that addresses proceedings against a witness in a
foreign country under 28 U.S.C. § 1784. That provision had been
inadvertently omitted from an early draft of the restyled Rule.

b. Rule 4. Arrest Warrant or Summons on a
Complaint

Rule4(c)(2) waschangedto reflect therecently enacted Military
Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat.
2488). That act now recognizesthat arrest warrants may be executed
outside the United States.

c. Ruleb. Initial Appearance

The Committee added Rule 5(a)(1)(B) to reflect the recently
enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-
523, 114 Stat. 2488). The Committee was concerned that if the
amendment is not made, an argument could be made that the restyle
rule would supersede the Act.

In addition, the Committee adopted aredrafted and restructured
Rule 5(c)(2) to expand the options for a case when the accused is
arrested in a district other than the district where the offense was
alegedly committed. New Rule 5(c)(2) provides that the initial
appearance should occur in the district where the prosecution is
pending if that district is adjacent to the district of arrest and the
appearance will occur on the day of the arrest.
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The Committee also changed Rule 5 to refer to "where the
offensewasallegedly committed" rather than "where the prosecution
ispending" for clarity and consistency.

d. Rule5.1. Preliminary Hearing

The Committee redrafted Rule 5.1(a) to fill apossible gap asto
the right to preliminary hearings for persons who are charged with
misdemeanors and consent to be tried by a magistrate judge.

e. Rule6. TheGrand Jury

The Committee amended Rule 6(e)(3)(A) by adding anew item
(i11) that would provide an exception for disclosuresauthorized under
18U.S.C. 83322 (authorizing disclosuresfor civil forfeitureand civil
banking laws, etc.). The Committee also redrafted Rule 6(a)(2)
concerning the selection of alternategrand jurors—to parallel asimilar
provision for petit jurorsin Rule 24.

f. Rule7. Thelndictment and the |nfor mation

The introductory language of Rule 7(a)(1) was changed by
referencing an exception for criminal contempt proceedings.

0. Rulell. Pleas

In Rule 11(e), the Committee changed the reference to "28
U.S.C. §2255" to "collateral attack™ to recognize that a plea may be
set aside during some other form of collateral attack and not just
under 8§ 2255. See, e.g., United Sates v. Jeffers, 234 F.3d 277 (5th
Cir. 2000) (noting that petition under 8 2241 may be used where
relief under § 2255 isinadequate).
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The Committee al so decided to change Rule 11(f). Rather than
attempting to restyle language in Rule 11(f), which now tracks
language in Federal Rule of Evidence 410—and risk possible
inconsistencies—Rule 11(f) now simply cross-references Rule 410.

h. Rulel7. Subpoena

The Committee changed Rule 17(g) to reflect the authority of a
magistrate judge to find a person in contempt.

i. Rule26. Taking Testimony

Originally, the style version, but not the substantive version, of
Rule 26 included the word "oraly." The Committee decided,
however, to delete theterm "orally" from the restyled version aswell
as change the Committee Note to reflect the purpose of that
amendment. The Committee was concerned that if the more
substantive changeto Rule 26, concerning the remote transmission of
live testimony were to be rejected, the noncontroversial change in
Rule 26 removing the restriction on ora testimony (as opposed to
testimony from someone who communi cates through signing) would
not be approved.

j.  Rule32. Sentencing and Judgment

The Committee revised Rule 32(d) to clarify the provision
dealing with the contents of the presentence report.

The Committee al so adopted arevised version of Rule32(h) and
have now designated it as subdivison (h) and redesignated the
remaining provisions as new subdivisions. Subdivision (h) is now
what had been Rule 32(h)(5) in the restyled version published for
comment.
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Rule 32(i) (formerly 32(h)) also includes a change in (i)(B) to
reflect a recommendation that Rule 32(h)(1)(B) be amended to
includearequirement that thejudge providetheexcluded information
to the government as well as to the defendant.

Finally, Rule 32(i)(4)(C) (currently (h)(4)(C) in the published
version, which addresses in camera hearings) now includes a "good
cause" requirement.

k. Rule32.1. Revoking or Modifying Probation or
Supervised Release

The Committee decided to delete Rule 32.1(a)(3) that would
haverequired the magistratejudgeto giverightswarningsto aperson
appearing before the magistrate judge for possible revocation of
probation proceedings.

|.  Rule35. Correcting or Reducing a Sentence

The published version of Rule 35 usesthe term "sentencing” to
describethetriggering element for thetwo "time" requirementsinthe
rulel] the seven-day requirement and the one-year requirement. At
the suggestion of the Standing Committee, the Advisory Committee
discussed the issue of further defining or clarifying the term
"sentencing." Although theinitial decision wasto usetheterm"ora
announcement of sentence" ] which reflectsthe majority view of the
courtsthat have addressed the issuel] upon further consideration, the
Committee decided to define sentencing asthe entry of thejudgment.
Even though that may result in the change in practice in some
circuits, itismore consistent with describing the triggering event, for
example, of an appeal of a sentence.*
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m. Rule42. Criminal Contempt

Rule 42(b) has been modified to reflect the authority of
magistrate judges to hold contempt proceedings—per the recent
Federal Courts Improvement Act.

n. Rule45. Computing and Extending Time

The term "President’'s Day" has been changed back to
"Washington's Birthday," which is consistent with the
recommendation of the A ppellate Rules Committeeto makethe same
changetoitsrules.

" At the request of the Advisory Committee on Criminal Rules, the
Committee on Rules of Practice and Procedure agreed at its June 7-8,
2001, meeting, to withdraw the proposal defining "sentencing" asthe
entry of thejudgment. The Committee also agreed with the advisory
committee’ s recommendation to publish the withdrawn proposal for
public comment.
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0. Rule52. Harmlessand Plain Error

In Rule 52(b), the Committee has del eted the words " or defect”
to clarify an ambiguity inthewording "aplainerror or defect....” The
Supreme Court has concluded that that wording should be read more
simply as meaning "error" and that the use of the digunctive is
misleading. See United Sates v. Olano, 507 U.S. 725, 732 (1993)
(incorrect to read Rule 52(a) in the digunctive); United Sates v. Young,
470U.S. 1, 15n.12(1985) (use of digunctivein Rule 52(a) is misleading).
No changes were made to Rule 52(a).

p. Rule58. Petty Offensesand Other Misdemeanors

Rule 58(b)(2)(E)(i) and (b)(3)(A) and (B) were changed to
reflect recent statutory changes. The term "Class B misdemeanor
motor vehicle offense, Class C misdemeanor, or an infraction” has
been changed to read " petty offense.”

g. Rule60. Title

The Committee has restored Rule 60, which was originaly
deleted from the style package of the rules, as being unnecessary.
After further discussion, the Committee believed that removing the
official designation of the title of the Criminal Rules might create
uncertainty or inconsistency inthedesignation or citation of therules.

Recommendation: The Advisory Committee on the Criminal
Rulesrecommendsthat the" style" package, consisting of Rules 1-
60, be approved and transmitted to the Judicial Conference with a
recommendation that it be sent to the Supreme Court for approval.

* * k % %



I. SCOPE, PURPOSE, AND
CONSTRUCTION

TITLEI. APPLICABILITY

Rulel. Scope; Definitions
Rule 1. Scope (@ Scope.
These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided (1) InGeneral. Theserulesgovernthe
in Rule 54(a); and, whenever specifically provided in one procedure in all criminal proceedingsin the
of the rules, to preliminary, supplementary, and special United States district courts, the United
proceedings before United States magistrate judges and at States courts of appeals, and the Supreme
proceedings before state and local judicial officers. Court of the United States.
Rule 54. Application and Exception (2) Stateor Local Judicial Officer. When a
rule so states, it appliesto a proceeding
(a) Courts. These rules apply to al criminal proceedings before a state or local judicial officer.
in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana (3) Territorial Courts. These rules aso govern

Islands, except as otherwise provided in articles 1V and V
of the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands;
in the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offensesin the District Court of the Virgin Islands shall be

by indictment or information as otherwise provided by law.

the procedure in al criminal proceedingsin
the following courts:

(A) thedistrict court of Guam;

(B) thedistrict court for the Northern
Mariana | lands, except as otherwise
provided by law; and

(C) thedistrict court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern al procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. Theserules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate
judgesto hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. 8 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes 88 4300-4305, 33 U.S.C. 88 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes 88 4079-4081, as amended, 22
U.S.C. 88 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. 88 772-772i, or to proceedings against awitnessin
aforeign country under 28 U.S.C. § 1784.

(5) Excluded Proceedings. Proceedings not
governed by these rules include:

(A) the extradition and rendition of a
fugitive;

(B) acivil property forfeiture for violating
afederal statute;

(C) thecallection of afine or penalty;

(D) aproceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides
otherwise;

(E) adispute between seamen under 22
U.S.C. 88 256-258; and
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(c) Application of Terms. (Rule 54 continued) As used
in these rules the following terms have the designated
meanings.

"Act of Congress' includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in aterritory or in any insular possession.

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any
other person or persons as may be authorized by the laws
of the Northern Marianas to act therein.

"Civil action" refersto acivil action in adistrict court.
The words "demurrer," "motion to quash,” "pleain
abatement,” "pleain bar" and "special pleain bar," or
words to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection
provided in Rule 12.

"District court" includes al district courts named in
subdivision (@) of thisrule.

(F) aproceeding against awitnessin a
foreign country under 28 U.S.C.
§1784.

(b) Definitions. The following definitions apply to
theserules:

(1) "Attorney for the government” means:

(A) theAttorney General or an authorized
assistant;

(B) aUnited States attorney or an
authorized assistant;

(C) when applicableto cases arising under
Guam law, the Guam Attorney
General or other person whom Guam
|aw authorizesto act in the matter; and

(D) any other attorney authorized by law
to conduct proceedings under these
rules as a prosecutor.
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"Federal magistrate judge’ means a United States
magistrate judge as defined in 28 U.S.C. 8§ 631-639, a
judge of the United States or another judge or judicial
officer specifically empowered by statutein force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District of Columbia, to perform afunction to which
aparticular rulerelates.

"Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Coulrt.

"Law" includes statutes and judicial decisions.

"Magistrate judge” includes a United States magistrate
judge as defined in 28 U.S.C. 88 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the
District of Columbia, to perform a function to which a
particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions
prescribed in Rules 3, 4, and 5.

)

©)

(4)

)

"Court" means afederal judge performing
functions authorized by law.

"Federal judge" means:

(A) ajusticeor judge of the United States
asthesetermsare defined in 28 U.S.C.
§451;

(B) amagistrate judge; and

(C) ajudge confirmed by the United States
Senate and empowered by statute in
any commonwealth, territory, or
possession to perform afunction to
which a particular rule relates.

"Judge" means afederal judge or a state or
local judicial officer.

"Magistrate judge" means a United States
magistrate judge as defined in 28 U.S.C.
88 631-639.

"Oath" includes affirmations.
"Petty offense” isdefinedin 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico,
territory and insular possession.

"United States magistrate judge" means the officer
authorized by 28 U.S.C. §8 631-639.

(©)

(6)
(7)
(8)
(9)

"Oath" includes an affirmation.
"Organization" isdefinedin 18 U.S.C. § 18.
"Petty offense” isdefinedin 18 U.S.C. § 19.
"State" includes the District of Columbia,

and any commonwealth, territory, or
possession of the United States.

(10) "State or local judicial officer" means:

(A) astate or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) ajudicial officer empowered by statute
in the District of Columbiaor in any
commonwealth, territory, or
possession to perform afunction to
which a particular rule relates.

Authority of a Justice or Judge of the United
States. When these rules authorize a magistrate
judgeto act, any other federal judge may also act.
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COMMITTEE NOTE

Rule lisentirely revised and expanded to incorporate Rule 54, which deal swith the application of therules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules
should be placed at the beginning to show readers which proceedings are governed by theserules. The Committee
also revised the rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) containslanguage from Rule 54(b). But languagein current Rule 54(b)(2)-(4) hasbeen deleted for
several reasons: First, Rule 54(b)(2) refersto a venue statute that governs an offense committed on the high seas
or somewhere outside the jurisdiction of a particular district; it is unnecessary and has been del eted because once
venue has been established, the Rules of Criminal Procedure automatically apply. Second, Rule54(b)(3) currently
deals with peace bonds; that provision is inconsistent with the governing statute and has therefore been deleted.
Finaly, Rule 54(b)(4) references proceedings conducted before United States Magistrate Judges, a topic now
covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the referencesto
the navigation laws and to fishery offenses. Those provisionswere considered obsolete. But if those proceedings
were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
referencetoan"Act of Congress' hasbeen del eted fromtherestyled rules; instead the rul es use the sel f-explanatory
term “federal statute.” Second, the language concerning demurrers, pleas in abatement, etc., has been deleted as
being anachronistic. Third, the definitionsof "civil action" and "district court” have been deleted. Fourth, theterm
"attorney for the government" has been expanded to include reference to those attorneys who may serve as special
or independent counsel under applicable federal statutes. The term “attorney for the government” contemplates
an attorney of record in the case.

Fifth, the Committee added a definition for the term “court” in Rule 1(b)(2). Although that term originally
was almost always synonymous with the term “district judge,” the term might be misleading or unduly narrow
becauseit may not cover the many functions performed by magistratejudges. Seegenerally 28 U.S.C. 88132, 636.
Additionally, the term does not cover circuit judges who may be authorized to hold adistrict court. See 28 U.S.C.
§291. The proposed definition continues the traditional view that “court” means district judge, but also reflects
the current understanding that magistrate judges act asthe “ court” in many proceedings. Finally, the Committee
intendsthat the term “court” be used principally to describe ajudicial officer, except wherearule usesthetermin
aspatial sense, such as describing proceedingsin “open court.”

Sixth, the term "Judge of the United States" has been replaced with the term "Federal judge." That term
includesArticle 1l judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judgesother than Article
111 judgeswho may be authorized by statuteto performaparticular act specifiedinthe Rulesof Criminal Procedure.
The term does not include local judges in the District of Columbia. Seventh, the definition of "Law" has been
deleted as being superfluous and possibly misleading because it suggests that administrative regulations are
excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule
1(b)(5) islimited to United States magi stratejudges. Inthe current rulesthetermmagistratejudgeincludesnot only
United States magistrate judges, but also district court judges, court of appeal sjudges, Supreme Court justices, and
where authorized, state and local officers. The Committee believed that the rules should reflect current practice,
i.e., thewider and amost exclusive use of United States magistrate judges, especially in preliminary matters. The
definition, however, is not intended to restrict the use of other federal judicial officersto perform those functions.
Thus, Rule 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act, any other
federal judge or justice may act.
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Finally, the term "organization" has been added to the list of definitions.

Theremainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only.
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Rule 2. Purpose and Construction Rule2. Interpretation

These rules are to be interpreted to provide for the
just determination of every criminal proceeding, to
secure simplicity in procedure and fairnessin
administration, and to eliminate unjustifiable expense
and delay.

These rules are intended to provide for the just
determination of every criminal proceeding. They shall be
construed to secure simplicity in procedure, fairnessin
administration and the elimination of unjustifiable expense
and delay.

COMMITTEE NOTE

Thelanguage of Rule 2 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. Thewords

"areintended" have been changedto read "areto beinterpreted." The Committee believed that that wasthe original
intent of the drafters and more accurately reflects the purpose of the rules.
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TITLEII. PRELIMINARY
. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule3. The Complaint

The complaint is awritten statement of the essential facts The complaint is awritten statement of the

constituting the offense charged. It shall be made upon oath | essential facts constituting the offense charged. It must

before a magistrate judge. be made under oath before a magistrate judge or, if
noneis reasonably available, before a state or local
judicial officer.

COMMITTEE NOTE

Thelanguage of Rule 3 isamended as part of the general restyling of the Criminal Rulesto make them more
easily understood and to make style and terminology consistent throughout the rules. These changes areintended
to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requiresthe complaint to be sworn before
a“magistrate judge,” which under current Rule 54 could include a state or local judicial officer. Revised Rule 1
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requiresthat the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a
change to reflect prevailing practice and the outcome desired by the Committee — that the procedure take place
beforeafederal judicia officer if oneisreasonably available. Asnoted in Rule 1(c), wheretherules, such asRule
3, authorize a magistrate judge to act, any other federal judge may act.
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Rule4. Arrest Warrant or Summons Upon Complaint Rule4. Arrest Warrant or Summonson a
Complaint
(a) Issuance. If it appears from the complaint, or from an (@ [Issuance. If the complaint or one or more

affidavit or affidavits filed with the complaint, that thereis
probable cause to believe that an offense has been
committed and that the defendant has committed it, a
warrant for the arrest of the defendant shall issue to any
officer authorized by law to execute it. Upon the request of
the attorney for the government a summons instead of a
warrant shall issue. More than one warrant or summons
may issue on the same complaint. If a defendant failsto
appear in response to the summons, awarrant shall issue.

affidavits filed with the complaint establish
probable cause to believe that an offense has been
committed and that the defendant committed it,
the judge must issue an arrest warrant to an
officer authorized to executeit. At the request of
an attorney for the government, the judge must
issue a summons, instead of awarrant, to a person
authorized to serveit. A judge may issue more
than one warrant or summons on the same
complaint. If adefendant failsto appear in
response to a summons, a judge may, and upon
request of an attorney for the government must,
issue awarrant.

(b) Probable Cause. The finding of probable cause may
be based upon hearsay evidence in whole or in part.

(c) Form.

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

(b)

Form.
(1) Warrant. A warrant must:

(A) contain the defendant’snameor, if itis
unknown, aname or description by
which the defendant can be identified
with reasonable certainty;

describe the offense charged in the
complaint;

(B)

command that the defendant be
arrested and brought without
unnecessary delay before a magistrate
judge or, if noneis reasonably
available, before a state or local
judicial officer; and

(©)

(D) besigned by ajudge.

Summons. A summons must be in the same
form as awarrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.

(2)
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(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any person authorized to serve a
summonsin acivil action.

(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the
jurisdiction of the United States.

(©

Execution or Service, and Return.

(1) ByWhom. Only amarshal or other
authorized officer may execute awarrant.
Any person authorized to serve a summons
in afederal civil action may servea
summons.

2

Location. A warrant may be executed, or a
summons served, within the jurisdiction of
the United States or anywhere else afederal
statute authorizes an arrest.

(3) Manner. The warrant shall be executed by the arrest of
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant
to the defendant as soon as possible. If the officer does not
have the warrant at the time of the arrest, the officer shall
then inform the defendant of the offense charged and of the
fact that a warrant has been issued. The summons shall be
served upon a defendant by delivering a copy to the
defendant personally, or by leaving it at the defendant’s
dwelling house or usua place of abode with some person
of suitable age and discretion then residing therein and by
mailing a copy of the summons to the defendant’ s last
known address.

3

Manner.

(A) A warrant is executed by arresting the

(B)

©

defendant. Upon arrest, an officer
possessing the warrant must show it to
the defendant. |If the officer does not
possess the warrant, the officer must
inform the defendant of the warrant’s
existence and of the offense charged
and, at the defendant’ s request, must
show the warrant to the defendant as
soon as possible.

A summons s served on an individual
defendant:

(i) by delivering acopy to the
defendant personally; or

(ii) by leaving a copy at the
defendant’ s residence or usual
place of abode with a person of
suitable age and discretion
residing at that location and by
mailing a copy to the defendant’s
last known address.

A summonsis served on an
organization by delivering a copy to an
officer, to amanaging or general agent,
or to another agent appointed or legally
authorized to receive service of
process. A copy must also be mailed to
the organization’s last known address
within the district or to its principal
place of business elsewhere in the
United States.

Page -10-



(4) Return. The officer executing awarrant shall make (4) Return.
return thereof to the magistrate judge or other officer

before whom the defendant is brought pursuant to Rule 5. (A) After executing awarrant, the officer
At the request of the attorney for the government any must return it to the judge before
unexecuted warrant shall be returned to and canceled by whom the defendant is brought in

the magistrate judge by whom it was issued. On or before accordance with Rule 5. At the request
the return day the person to whom a summons was of an attorney for the government, an
delivered for service shall make return thereof to the unexecuted warrant must be brought
magistrate judge before whom the summons is returnable. back to and canceled by a magistrate
At the request of the attorney for the government made at judge or, if noneis reasonably

any time while the complaint is pending, a warrant returned available, by a state or local judicial
unexecuted and not canceled or summons returned officer.

unserved or a duplicate thereof may be delivered by the

magistrate judge to the marshal or other authorized person (B) The person to whom a summons was
for execution or service. delivered for service must return it on

or before the return day.

(C) Attherequest of an attorney for the
government, a judge may deliver an
unexecuted warrant, an unserved
summons, or a copy of the warrant or
summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

Thelanguage of Rule 4 has been amended as part of the general restyling of the Criminal Rulesto make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first non-stylistic change isin Rule 4(a), which has been amended to provide an element of discretion
in those situations when the defendant fail sto respond to asummons. Under the current rule, the judge must in all
cases issue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the
attorney for the government does not request that an arrest warrant be issued for afailure to appear.

Current Rule 4(b), which refersto the fact that hearsay evidence may be used to support probabl e cause, has
been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See
Advisory Committee Noteto 1974 Amendmentsto Rule 4 (citing cases). A similar amendment was made to Rule
41in1972. Intheintervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference
to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant’s prior
criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer’s knowledge of defendant’s prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1101(d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
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apply to “preliminary examinations in criminal cases, . . . issuance of warrantsfor arrest, criminal summonses,
and search warrants.” The Advisory Committee Note accompanying that rule recognizesthat: “ The nature of the
proceedings makes application of the formal rules of evidenceinappropriate and impracticable.” The Committee
did not intend to make any substantive changesin practice by deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includestwo non-stylistic changes. First, Rule 4(b)(1)(C) mandates that the warrant require that the defendant be
brought "without unnecessary delay” before ajudge. The Committee believed that this was a more appropriate
standard than the current requirement that the defendant be brought beforethe“ nearest available” magistratejudge.
This new language accurately reflects the thrust of the original rule, that time is of the essence and that the
defendant should be brought with dispatch before ajudicial officer inthe district. Second, the revised rule states
a preference that the defendant be brought before afederal judicial officer.

Rule 4(b)(2) has been amended to require that if a summonsisissued, the defendant must appear before a
magistrate judge. The current rule requires the appearance before a "magistrate,” which could include a state or
local judicia officer. Thischangeisconsistent with thepreferencefor requiring defendantsto appear beforefederal
judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includesthree changes. First, current Rule 4(d)(2) statesthetraditional rule
recognizingtheterritorial limitsfor executing warrants. Rule4(c)(2) includes new languagethat reflectsthe recent
enactment of theMilitary Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permitsarrests
of certain military and Department of Defense personnel overseas. Seealso 14 U.S.C. § 89 (Coast Guard authority
to effect arrests outside territorial limits of United States). Second, current Rule 4(d)(3) providesthat the arresting
officer isonly required to inform the defendant of the offense charged and that awarrant existsif the officer does
not have acopy of thewarrant. Asrevised, Rule4(c)(3)(A) explicitly requiresthe arresting officer in all instances
to inform the defendant of the offense charged and of the fact that an arrest warrant exists. The new rule continues
the current provision that the arresting officer need not have acopy of the warrant, but if the defendant requeststo
seeit, the officer must show the warrant to the defendant as soon as possible. The rule does not attempt to define
any particular time limits for showing the warrant to the defendant.

Third, Rule 4(c)(3)(C) istaken from former Rule 9(c)(1). That provision specifies the manner of serving a
summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references
the basic provisions appearing in Rule 4. Under the amended rule, in all casesin which asummonsisbeing served
on an organization, a copy of the summons must be mailed to the organization.

Fourth, achangeismadein Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must
bereturned tothejudicial officer or judgewhoissuedit. Asamended, Rule4(c)(4)(A) providesthat after awarrant
is executed, the officer must return it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant must be canceled by a magistrate judge. The change
recognizesthe possibility that at the time the warrant is returned, theissuing judicial officer may not be available.
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Rule5. Initial Appearance Before the M agistrate Judge

Ruleb.

Initial Appearance

(@) In General. Except as otherwise provided in thisrule,
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a
federal magistrate judge is not reasonably available, before
astate or local judicia officer authorized by 18 U.S.C.

§ 3041. If aperson arrested without a warrant is brought
before a magistrate judge, a complaint, satisfying the
probabl e cause requirements of Rule 4(a), shall be
promptly filed. When a person, arrested with or without a
warrant or given a summons, appearsinitially before the
magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule.

(@

In General.

(1) Appearance Upon an Arrest.

(A) A person making an arrest within the

(B)

United States must take the defendant
without unnecessary delay before a
magistrate judge, or before a state or
local judicial officer as Rule 5(c)
authorizes, unless a statute provides
otherwise.

A person making an arrest outside the
United States must take the defendant
without unnecessary delay before a
magistrate judge unless a statute
provides otherwise.
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An officer making an arrest under awarrant issued upon a
complaint charging solely aviolation of 18 U.S.C. § 1073
need not comply with this rule if the person arrested is
transferred without unnecessary delay to the custody of
appropriate state or local authorities in the district of arrest
and an attorney for the government moves promptly, in the
district in which the warrant was issued, to dismiss the
complaint.

(2) Exceptions.

(A) An officer making an arrest under a

(B)

(©)

warrant issued on a complaint charging
solely aviolation of 18 U.S.C. § 1073
need not comply with thisruleif:

(i) the person arrested istransferred
without unnecessary delay to the
custody of appropriate state or
local authoritiesin the district of
arrest; and

(ii) anattorney for the government
moves promptly, in the district
where the warrant was issued, to
dismiss the complaint.

If adefendant is arrested for violating
probation or supervised release, Rule
32.1 applies.

If adefendant is arrested for failing to
appear in another district, Rule 40

applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (€), as applicable.

(b)

Arrest Without a Warrant. If adefendant is
arrested without a warrant, a complaint meeting
Rule 4(a)’ s requirement of probable cause must be
promptly filed in the district where the offense
was allegedly committed.

(©)

Place of Initial Appearance; Transfer to
Another District.

() ArrestintheDistrict Where the Offense
Was Allegedly Committed. |If the defendant
isarrested in the district where the offense
was allegedly committed:

(A)

(B)

theinitial appearance must be in that
district; and

if amagistrate judge is not reasonably
available, theinitial appearance may
be before a state or local judicial
officer.
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(2) Arrestin aDistrict Other Than Where the

®3)

Offense Was Allegedly Committed. If the
defendant was arrested in a district other than
where the offense was allegedly committed,
the initial appearance must be:

(A) inthedistrict of arrest; or
(B) inan adjacent district if:

(i) the appearance can occur more
promptly there; or

(if) theoffense was allegedly
committed there and the initial
appearance will occur on the day
of arrest.

Proceduresin a District Other Than Where
the Offense Was Allegedly Committed. If
the initial appearance occursin adistrict
other than where the offense was allegedly
committed, the following procedures apply:

(A) the magistrate judge must inform the
defendant about the provisions of
Rule 20;

(B) if the defendant was arrested without a
warrant, the district court where the
offense was allegedly committed must
first issue awarrant before the
magistrate judge transfers the
defendant to that district;

(C) the magistrate judge must conduct a
preliminary hearing if required by Rule
5.1 or Rule 58(b)(2)(G);

(D) the magistrate judge must transfer the
defendant to the district where the
offense was allegedly committed if:
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(c) Offenses Not Triable by the United States
Magistrate Judge. If the charge against the defendant is
not triable by the United States magistrate judge, the
defendant shall not be called upon to plead. The magistrate
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the
defendant’ s right to retain counsel or to request the
assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge
shall inform the defendant that the defendant is not
required to make a statement and that any statement made
by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the
right to a preliminary examination. The magistrate judge
shall allow the defendant reasonabl e time and opportunity
to consult counsel and shall detain or conditionally release
the defendant as provided by statute or in these rules.

* % % % %

(d)

(i)  the government produces the warrant,
acertified copy of the warrant, a
facsimile of either, or other appropriate
form of either; and

(i)  thejudge finds that the defendant is the
same person named in the indictment,
information, or warrant; and

(E) when adefendant istransferred and

discharged, the clerk must promptly transmit
the papers and any bail to the clerk in the
district where the offense was allegedly
committed.

Procedurein a Felony Case.

)

)

©)

(4)

Advice. If the defendant is charged with a
felony, the judge must inform the defendant
of the following:

(A) thecomplaint against the defendant,
and any affidavit filed with it;

(B) the defendant’sright to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;
(C) thecircumstances, if any, under which
the defendant may secure pretrial
release;

(D)

(E) the defendant’sright not to make a
statement, and that any statement made
may be used against the defendant.

any right to a preliminary hearing; and

Consulting with Counsel. The judge must
allow the defendant reasonable opportunity
to consult with counsel.

Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

Plea. A defendant may be asked to plead
only under Rule 10.
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(e) Procedurein aMisdemeanor Case. If the
defendant is charged with a misdemeanor only,
the judge must inform the defendant in
accordance with Rule 58(b)(2).

(b) Misdemeanors and Other Petty Offenses. If the
charge against the defendant is a misdemeanor or other
petty offense triable by a United States magistrate judge
under 18 U.S.C. § 3401, the magistrate judge shall proceed
in accordance with Rule 58.

COMMITTEE NOTE

Thelanguage of Rule 5 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to
recognize that such appearances may be required at various stages of a criminal proceeding, for example, where
a defendant has been arrested for violating the terms of probation.

Rule 5(a), which governsinitial appearances by an arrested defendant before a magistrate judge, includes
several changes. Thefirstisaclarifying change; revised Rule5(a)(1) providesthat aperson making thearrest must
bring the defendant "without unnecessary delay” before a magistrate judge, instead of the current reference to
"nearest available' magistrate. Thislanguage parallels changesin Rule 4 and reflects the view that timeis of the
essence. The Committee intends no change in practice. In using the term, the Committee recognizes that on
occasion there may be necessary delay in presenting the defendant, for example dueto weather conditions or other
natural causes. A second change is non-stylistic, and reflects the stated preference (as in other provisions
throughout the rules) that the defendant be brought before afederal judicial officer. Only if amagistratejudgeis
not available should the defendant be taken before a state or local officer.

Thethird sentencein current Rule 5(a), which statesthat a magi strate judge must proceed in accordance with
the rule when a defendant is arrested without a warrant or given a summons, has been deleted as unnecessary.

Rule 5(a)(1)(B) codifiesthe case law reflecting that the right to aninitial appearance applies not only when
aperson is arrested within the United States but also when an arrest occurs outside the United States. See, e.g.,
United Statesv. Purvis, 768 F.2d 1237 (11th Cir. 1985); United Satesv. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes — and the rule so provides — that the initial appearance should be
before afederal magistrate judge rather than astate or local judicial officer. Therule hasbeen amended by adding
the words, "unless a statute provides otherwise," to reflect recent enactment of the Military Extraterritorial
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits certain persons overseas to appear before a
magistrate judge by telephone communications.

Rule5(a)(2)(A) consistsof language currently located in Rule 5, that addresses the procedureto befollowed
when adefendant has been arrested under awarrant issued on acomplaint charging solely aviolation of 18 U.S.C.
§ 1073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are
intended to make it clear that when a defendant is arrested for violating probation or supervised release or for
failing to appear in another district, Rules 32.1 and 40 apply. No changein practice is intended.

Rule 5(a)(3) isnew and fillsaperceived gap in therules. It recognizesthat adefendant may be subjected to
an initial appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the
defendant is appearing pursuant to asummonsin afelony case, Rule 5(d) appliesand if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies.
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Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is
arrested in the district wherethe offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken
to amagistrate judgein that district. If no magistrate judgeisreasonably available, astate or local judicial officer
may conduct theinitial appearance. Onthe other hand, if the defendant isarrested in adistrict other thanthedistrict
wherethe offense was allegedly committed, Rule 5(c)(2) governs. Inthoseinstances, the defendant must be taken
toamagistratejudgewithin thedistrict of arrest, unlessthe appearance can take place more promptly in an adjacent
district. And under Rule 5(c)(2)(B)(ii), the initial appearance must occur in the district where the offense was
allegedly committed if that district is adjacent to the district of the arrest and theinitial appearance will take place
ontheday of thearrest. The Committee recognized that in some cases, the nearest magistrate judge might actually
be across adistrict’slines. Rule 5(c)(3) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that
subdivision — the procedure to be used if the defendant is charged with afelony. Rule 5(d)(4) has been added to
make clear that adefendant may only be called upon to enter apleaunder the provisions of Rule 10. That language
isintended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary
hearings in felony cases.

REPORTER’'SNOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rulethat includeswhat it considered at | east one major substantive change. The purposefor
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5 was one of those rules. In restyling and
reformatting Rule 5, the Committee decided to also propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule5, which includesanew subdivision (f) governing
such procedures, isin what has been referred to as the “ substantive” package.
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Rule5.1. Preliminary Hearing

Rule 5(c). OffensesNot Triable by the United States

. (@) InGeneral. If adefendant ischarged with an
Magistrate Judge. s offense other than a petty offense, a magistrate
) _ o o judge must conduct a preliminary hearing unless:

A defendant is entitled to a preliminary examination,
unless waived, When _charged \{vith any _offense, other' thgn a (1) the defendant waives the hearing;
petty offense, which isto be tried by ajudge of the district
cour_t. If th(_e defendant waives preliminary examination, the (2) the defendant is indicted:
magistrate judge shall forthwith hold the defendant to
answer _in 'the district _court. If the defgndant _do& not waive (3) the government files an information under
the prelimi nary exami natlon,.the_ magistrate judge shall Rule 7(b) charging the defendant with a
schedule a preliminary examination. felony:

(4) the government files an information
charging the defendant with a misdemeanor;
or

(5) thedefendant is charged with a misdemeanor
and consentsto trial before a magistrate
judge.

(b) Selecting a District. A defendant arrested in a
district other than where the offense was allegedly
committed may elect to have the preliminary
hearing conducted in the district where the
offense was allegedly committed.

Such examination shall be held within areasonable time (c) Scheduling. The magistrate judge must hold the
but in any event not later than 10 days following the initial preliminary hearing within a reasonable time, but
appearance if the defendant isin custody and no later than no later than 10 days after the initial appearance if
20 daysif the defendant is not in custody, provided, the defendant isin custody and no later than 20
however, that the preliminary examination shall not be held daysif not in custody.
if the defendant isindicted or if an information against the
defendant isfiled in district court before the date set for the
preliminary examination.

(d) Extendingthe Time. With the defendant’s

With the consent of the defendant and upon a showing of
good cause, taking into account the public interest in the
prompt disposition of criminal cases, time limits specified
in this subdivision may be extended one or more times by a
federal magistrate judge. In the absence of such consent by
the defendant, time limits may be extended by a judge of
the United States only upon a showing that extraordinary
circumstances exist and that delay is indispensable to the
interests of justice.

consent and upon a showing of good cause —
taking into account the public interest in the
prompt disposition of criminal cases— a
magistrate judge may extend the time limitsin
Rule 5.1(c) one or more times. If the defendant
does not consent, ajustice or judge of the United
States (as these terms are defined in 28 U.S.C.

§ 451) may extend the time limits only on a
showing that extraordinary circumstances exist
and justice requires the delay.
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Rule5.1. Preliminary Examination () Hearingand Finding. At the preliminary
hearing, the defendant may cross-examine
(a) Probable Cause Finding. If from the evidence it adverse witnesses and may introduce evidence but
appears that there is probable cause to believe that an may not object to evidence on the ground that it
offense has been committed and that the defendant was unlawfully acquired. If the magistrate judge
committed it, the federal magistrate judge shall forthwith finds probable cause to believe an offense has
hold the defendant to answer in district court. The finding been committed and the defendant committed it,
of probable cause may be based upon hearsay evidencein the magistrate judge must promptly require the
whole or in part. The defendant may cross-examine adverse defendant to appear for further proceedings.
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful

means are not properly made at the preliminary
examination. Motions to suppress must be made to thetria
court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it (f) Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant
committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A
the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same

offense.

(c) Records. After concluding the proceeding the federal (g) Recording the Proceedings. The preliminary

magistrate judge shall transmit forthwith to the clerk of the
district court all papersin the proceeding. The magistrate
judge shall promptly make or cause to be made arecord or
summary of such proceeding.

(2) Ontimely application to afederal magistrate judge, the
attorney for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
afforded counsel.

hearing must be recorded by a court reporter or by
asuitable recording device. A recording of the
proceeding may be made available to any party
upon request. A copy of the recording and a
transcript may be provided to any party upon
request and upon any payment required by
applicable Judicial Conference regulations.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal

magi strate judge make available a copy of the transcript, or
of aportion thereof, to defense counsel. Such order shall
provide for prepayment of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor.

(d) Production of Statements.

() InGenera. Rule26.2(a)-(d) and (f) applies at any
hearing under this rule, unless the court, for good cause
shown, rules otherwise in a particular case.

(2) Sanctionsfor Failure to Produce Statement. If aparty
elects not to comply with an order under Rule 26.2(a) to
deliver a statement to the moving party, the court may not
consider the testimony of a witness whose statement is
withheld.

(h) Producing a Statement.

(1) InGeneral. Rule 26.2(a)-(d) and (f) applies
at any hearing under this rule, unlessthe
magistrate judge for good cause rules
otherwise in a particular case.

(2) Sanctionsfor Not Producing a Statement. |If
a party disobeys a Rule 26.2 order to deliver a
statement to the moving party, the magistrate
judge must not consider the testimony of a
witness whose statement is withheld.

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the
phrase preliminary examination, the Committee believes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing, argument,
and ajudicial ruling. Further, the phrase preliminary hearing predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addressesthe ability of adefendant to elect whereapreliminary hearing will be held. That provisionistakenfrom
current Rule 40(a).

Rules5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending thetimelimits
for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point isalso reflected in the definition of "court” in Rule 1(b), which in turn recognizes that magi strate judges may
be authorized to act.
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Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a),
with the exception of the sentence, “ The finding of probable cause may be based upon hearsay evidence in whole
or in part.” That language was included in the original promulgation of the rulein 1972. Similar language was
added to Rule 41 in 1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee
explained that the language was included to make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal system about the propriety of relying upon
hearsay at the preliminary examination. See Advisory Committee Noteto Rule 5.1 (citing casesand commentary).
Federal law isnow clear on that proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best addressed in Rule 1101(d)(3), Federal
Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to “preliminary
examinationsin criminal cases,...issuance of warrantsfor arrest, criminal summonses, and search warrants.” The
Advisory Committee Note accompanying that rule recognizes that: “The nature of the proceedings makes
application of theformal rulesof evidenceinappropriateand impracticable.” TheCommitteedid not intend to make
any substantive changesin practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deal s with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed
information in theruleitself concerning records of preliminary hearings, the Committee opted simply to direct the
reader to the applicable Judicial Conference regulations governing records. The Committee did not intend to make
any substantive changesin the way in which those records are currently made available.

Finally, athough the rule speaksin terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

REPORTER’SNOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rulethat includeswhat it considered at | east one maj or substantive change. The purposefor
this separate publication isto highlight for the bench and the bar any proposed amendments that the Committee
believeswill result in significant changesin current practice. Rule5.1 wasoneof thoserules. Inrevising Rule5.1,
the Committee decided to also propose a significant substantive change that would permit a United States
Magistrate Judge to grant a continuance for a preliminary hearing conducted under the rule even if the defendant
has not consented to such acontinuance. That versionispresented inwhat hasbeenreferred to asthe* substantive”
package.
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I11. INDICTMENT AND INFORMATION

TITLEIll. THE GRAND JURY, THE
INDICTMENT, AND THE
INFORMATION

Rule 6. The Grand Jury

Rule6.

The Grand Jury

(8) Summoning Grand Juries.

(1) Generally. The court shall order one or more grand
juries to be summoned at such time as the public interest
requires. The grand jury shall consist of not less than 16
nor more than 23 members. The court shall direct that a
sufficient number of legally qualified persons be
summoned to meet this requirement.

(2) Alternate Jurors. The court may direct that alternate
jurors may be designated at thetime agrand jury is
selected. Alternate jurorsin the order in which they were
designated may thereafter be impanelled as provided in
subdivision (g) of thisrule. Alternate jurors shall be drawn
in the same manner and shall have the same qualifications
asthe regular jurors, and if impanelled shall be subject to
the same challenges, shall take the same oath and shall
have the same functions, powers, facilities and privileges
astheregular jurors.

(@ SummoningaGrand Jury.

(1)

)

In General. When the public interest so
requires, the court must order that one or
more grand juries be summoned. A grand
jury must have 16 to 23 members, and the
court must order that enough legally
qualified persons be summoned to meet this
requirement.

Alternate Jurors. When agrand jury is
selected, the court may also select alternate
jurors. Alternate jurors must have the same
gualifications and be selected in the same
manner as any other juror. Alternate jurors
replace jurors in the same sequence in which
the alternates were selected. An aternate
juror who replaces ajuror is subject to the
same challenges, takes the same oath, and
has the same authority as the other jurors.
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(b) Objectionsto Grand Jury and to Grand Jurors. (b) Objection tothe Grand Jury or to a Grand
Juror.
(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court (1) Challenges. Either the government or a
may challenge the array of jurors on the ground that the defendant may challenge the grand jury on
grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,
accordance with law, and may challenge an individual juror summoned, or selected, and may challenge
on the ground that the juror is not legally qualified. an individual juror on the ground that the
Challenges shall be made before the administration of the juror isnot legally qualified.
oath to the jurors and shall be tried by the court.
(2) Motion to Dismissan Indictment. A party

(2) Motion to Dismiss. A motion to dismissthe may move to dismiss the indictment based
indictment may be based on objections to the array or on on an objection to the grand jury or on an
the lack of legal qualification of an individual juror, if not individual juror’slack of legal qualification,
previously determined upon challenge. It shall be madein unless the court has previously ruled on the
the manner prescribed in 28 U.S.C. 8§ 1867(e) and shall be same objection under Rule 6(b)(1). The
granted under the conditions prescribed in that statute. An motion to dismissis governed by 28 U.S.C.
indictment shall not be dismissed on the ground that one or 8§ 1867(e). The court must not dismiss the
more members of the grand jury were not legally qualified indictment on the ground that a grand juror
if it appears from the record kept pursuant to subdivision was not legally qualified if the record shows
(c) of thisrulethat 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in
number not legally qualified, concurred in finding the the indictment.
indictment.

(c) Foreperson and Deputy Foreperson. The court

(c) Foreperson and Deputy Foreperson. The court shall
appoint one of the jurors to be foreperson and another to be
deputy foreperson. The foreperson shall have power to
administer oaths and affirmations and shall sign all
indictments. The foreperson or another juror designated by
the foreperson shall keep record of the number of jurors
concurring in the finding of every indictment and shall file
the record with the clerk of the court, but the record shall
not be made public except on order of the court. During the
absence of the foreperson, the deputy foreperson shall act
as foreperson.

will appoint one juror as the foreperson and
another as the deputy foreperson. In the
foreperson’ s absence, the deputy foreperson will
act asthe foreperson. The foreperson may
administer oaths and affirmations and will sign all
indictments. The foreperson — or another juror
designated by the foreperson — will record the
number of jurors concurring in every indictment
and will file the record with the clerk, but the
record may not be made public unless the court so
orders.

(d) Who May Be Present.

(1) While Grand Jury isin Session. Attorneysfor the
government, the witness under examination, interpreters
when needed and, for the purpose of taking the evidence, a
stenographer or operator of arecording device may be
present while the grand jury isin session.

(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a

juror who is hearing or speech impaired, may be present
while the grand jury is deliberating or voting.

(d) Who May Be Present.

(1) WhiletheGrand Jury Isin Session. The
following persons may be present while the
grand jury isin session: attorneys for the
government, the witness being questioned,
interpreters when needed, and a court
reporter or an operator of arecording device.

(2) During Deliberationsand Voting. No
person other than the jurors, and any
interpreter needed to assist a hearing-
impaired or speech-impaired juror, may be
present while the grand jury is deliberating
or voting.
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(e) Recording and Disclosur e of Proceedings.

(1) Recording of Proceedings. All proceedings, except
when the grand jury is deliberating or voting, shall be
recorded stenographically or by an electronic recording
device. An unintentional failure of any recording to
reproduce all or any portion of a proceeding shall not affect
the validity of the prosecution. The recording or reporter’s
notes or any transcript prepared therefrom shall remainin
the custody or control of the attorney for the government
unless otherwise ordered by the court in a particular case.

(2) General Rule of Secrecy. A grand juror, an
interpreter, a stenographer, an operator of arecording
device, atypist who transcribes recorded testimony, an
attorney for the government, or any person to whom
disclosure is made under paragraph (3)(A)(ii) of this
subdivision shall not disclose matters occurring before the
grand jury, except as otherwise provided for in these rules.
No obligation of secrecy may be imposed on any person
except in accordance with this rule. A knowing violation of
Rule 6 may be punished as a contempt of court.

(€)

Recor ding and Disclosing the Proceedings.

(1) Recording the Proceedings. Except while
the grand jury is deliberating or voting, al
proceedings must be recorded by a court
reporter or by a suitable recording device.
But the validity of a prosecution is not
affected by the unintentional failure to make
arecording. Unless the court orders
otherwise, an attorney for the government
will retain control of the recording, the
reporter’ s notes, and any transcript prepared
from those notes.

(2) Secrecy.

(A) No obligation of secrecy may be
imposed on any person except in
accordance with Rule 6(e)(2)(B).

(B) Unlessthese rules provide otherwise,
the following persons must not
disclose a matter occurring before the
grand jury:

(i) agrandjuror;
(ii) aninterpreter;
(iii) acourt reporter;

(iv) an operator of arecording device;

(v) aperson who transcribes recorded
testimony;

(vi) an attorney for the government; or

(vii) aperson to whom disclosure is
made under Rule 6(e)(3)(A)(ii) or

(iii).
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(3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury, other than its deliberations
and the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the
performance of such attorney’s duty; and

(ii) such government personnel (including personnel of a
state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the
government in the performance of such attorney’s duty to
enforce federal criminal law.

(B) Any person to whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize that
grand jury material for any purpose other than assisting the
attorney for the government in the performance of such
attorney’ s duty to enforce federal criminal law. An attorney
for the government shall promptly provide the district
court, before which was impanel ed the grand jury whose
material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and shall
certify that the attorney has advised such persons of their
obligation of secrecy under thisrule.

(3) Exceptions.

(A)

(B)

Disclosure of a grand-jury matter —
other than the grand jury’s

deliberations or any grand juror’s vote
— may be madeto:

(i) anattorney for the government
for use in performing that
attorney’ s duty;

(ii) any government personnel —
including those of a state or state
subdivision or of an Indian tribe
— that an attorney for the
government considers necessary
to assist in performing that
attorney’ s duty to enforce federal
crimina law; or

(iii) aperson authorized by 18 U.S.C.
§3322.

A person to whom information is
disclosed under Rule 6(€)(3)(A)(ii)
may use that information only to assist
an attorney for the government in
performing that attorney’s duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all personsto whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of
secrecy under thisrule.
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(C) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in
connection with ajudicial proceeding;

(if) when permitted by a court at the request of the
defendant, upon a showing that grounds may exist for a
motion to dismiss the indictment because of matters
occurring before the grand jury;

(i) when the disclosure is made by an attorney for the
government to another federal grand jury; or

(iv) when permitted by a court at the request of an attorney
for the government, upon a showing that such matters may
disclose aviolation of state criminal law, to an appropriate
official of a state or subdivision of astate for the purpose
of enforcing such law.

If the court orders disclosure of matters occurring before
the grand jury, the disclosure shall be made in such
manner, at such time, and under such conditions as the
court may direct.

(C) Anattorney for the government may
disclose any grand-jury matter to
another federal grand jury.

(D) The court may authorize disclosure —
at atime, in amanner, and subject to
any other conditions that it directs — of
agrand-jury matter:

(i)

(i)

(iii)

(iv)

preliminarily to or in connection
with ajudicial proceeding;

at the request of a defendant who
shows that a ground may exist to

dismiss the indictment because of
amatter that occurred before the

grand jury;

at the request of the government
if it shows that the matter may
disclose aviolation of state or
Indian tribal criminal law, aslong
asthe disclosureisto an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or

at the request of the government
if it shows that the matter may
disclose aviolation of military
criminal law under the Uniform
Code of Military Justice, aslong
asthe disclosureisto an
appropriate military official for
the purpose of enforcing that law.
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose agrand-jury
(©)(3)(C)(i) shall befiled in the district where the grand matter under Rule 6(€)(3)(D)(i) must
jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte — as it may be when the
attorney for the government, (ii) the partiesto the judicial government is the petitioner — the
proceeding if disclosure is sought in connection with such a petitioner must serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) anattorney for the government;

(ii) the partiestothejudicial
proceeding; and

(iii) any other person whom the court
may designate.

(E) If thejudicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of

in afedera district court in another district, the court shall
transfer the matter to that court unlessit can reasonably
obtain sufficient knowledge of the proceeding to determine
whether disclosureis proper. The court shall order
transmitted to the court to which the matter is transferred
the material sought to be disclosed, if feasible, and a
written evaluation of the need for continued grand jury
secrecy. The court to which the matter is transferred shall
afford the aforementioned persons a reasonable opportunity
to appear and be heard.

ajudicial proceeding in another
district, the petitioned court must
transfer the petition to the other court
unless the petitioned court can
reasonably determine whether
disclosureis proper. If the petitioned
court decides to transfer, it must send
to the transferee court the material
sought to be disclosed, if feasible, and
awritten evaluation of the need for
continued grand-jury secrecy. The
transferee court must afford those
personsidentified in Rule 6(e)(3)(E) a
reasonabl e opportunity to appear and
be heard.
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(4) Sealed Indictments. The federal magistrate judge to
whom an indictment is returned may direct that the
indictment be kept secret until the defendant isin custody
or has been released pending trial. Thereupon the clerk
shall seal the indictment and no person shall disclose the
return of the indictment except when necessary for the
issuance and execution of awarrant or summons.

(5) Closed Hearing. Subject to any right to an open
hearing in contempt proceedings, the court shall order a
hearing on matters affecting a grand jury proceeding to be
closed to the extent necessary to prevent disclosure of
matters occurring before agrand jury.

(6) Sealed Recor ds. Records, orders and subpoenas
relating to grand jury proceedings shall be kept under seal
to the extent and for such time as is necessary to prevent
disclosure of matters occurring before agrand jury.

(4)

©)

(6)

(7)

Sealed I ndictment. The magistrate judge to
whom an indictment is returned may direct
that the indictment be kept secret until the
defendant isin custody or has been released
pending trial. The clerk must then seal the
indictment, and no person may disclose the
indictment’ s existence except as necessary to
iSSUe or execute awarrant or SUmMmons.

Closed Hearing. Subject to any right to an
open hearing in a contempt proceeding, the
court must close any hearing to the extent
necessary to prevent disclosure of a matter
occurring before agrand jury.

Sealed Records. Records, orders, and
subpoenas relating to grand-jury proceedings
must be kept under seal to the extent and as
long as necessary to prevent the unauthorized
disclosure of a matter occurring before a
grand jury.

Contempt. A knowing violation of Rule 6
may be punished as a contempt of court.
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(f) Finding and Return of Indictment. A grand jury may
indict only upon the concurrence of 12 or morejurors. The
indictment shall be returned by the grand jury, or through
the foreperson or deputy foreperson on its behalf, to a
federal magistrate judge in open court. If acomplaint or
information is pending against the defendant and 12
persons do not vote to indict, the foreperson shall so report
to afederal magistrate judge in writing as soon as possible.

(g) Discharge and Excuse. A grand jury shall serve until

(f)

Indictment and Return. A grand jury may indict
only if at least 12 jurors concur. The grand jury —
or its foreperson or deputy foreperson — must
return the indictment to a magistrate judge in open
court. If acomplaint or information is pending
against the defendant and 12 jurors do not concur
in the indictment, the foreperson must promptly
and in writing report the lack of concurrence to
the magistrate judge.

discharged by the court, but no grand jury may serve more © Dlschargmg the Graﬂd Jury. A grar_1d jury must
than 18 months unless the court extends the service of the serve l::ml ;ge cour; d Sﬁhar?f it, but |thma_1y erve
grand jury for a period of six months or less upon a g1ect)ret agd thgom S ,:) my t e.C(:Ert’ ?)\I/'I g
determination that such extension isin the public interest. determin an extension 'S, 'n the public
At any time for cause shown the court may excuse ajuror |nttere§t, extendE - gr;aenddfj Ury's servi ?[ﬁ An
either temporarily or permanently, and in the latter event gx enslﬁn may tegrart‘lh orno chrjzd t?nstat ;
the court may impanel another person in place of the juror MONENS, EXCEPt as Othenwise provi y Stelllte.
excused. (h) ExcusingaJuror. Atany time, for good cause,
the court may excuse ajuror either temporarily or
permanently, and if permanently, the court may
impanel an aternate juror in place of the excused
juror.
(i) "Indian Tribe" Defined. "Indian tribe" means

an Indian tribe recognized by the Secretary of the
Interior on alist published in the Federal Register
under 25 U.S.C. § 479%a-1.

COMMITTEE NOTE

Thelanguage of Rule 6 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

Thefirst changeisin Rule 6(b)(1). Thelast sentence of current Rule 6(b)(1) providesthat “ Challenges shall
be made before the administration of the oath to the jurorsand shall betried by the court.” That language has been
deleted from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings
have begun against a person, i.e., an indictment has been returned. The Committee believed that although thefirst
sentence reflects current practice of a defendant being able to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the second sentence does not comport with modern practice. That is,
adefendant will normally not know the composition of the grand jury or identity of the grand jurors before they
are administered their oath. Thus, there is no opportunity to challenge them and have the court decide the issue
before the oath is given.

In Rule 6(d)(1), the term “ court stenographer” has been changed to “ court reporter.” Similar changes have
been made in Rule 6(e)(1) and (2).
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Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptionsto
that general rule. Thelast sentencein current Rule 6(€)(2), concerning contempt for violating Rule 6, now appears
in Rule 6(e)(7). No change in substance is intended.

Rule 6(e)(3)(A)(ii) includes anew provision recognizing the sovereignty of Indian Tribesand the possibility
that it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce
federal law. Similar language has been added to Rule 6(€)(3)(D)(iii).

Rule 6(e)(3)(A)(iii) is a new provision that recognizes that disclosure may be made to a person under 18
U.S.C. 83322 (authorizing disclosuresto an attorney for the government and banking regul atorsfor enforcing civil
forfeiture and civil banking laws). This reference was added to avoid the possibility of the amendmentsto Rule 6
superseding that particular statute.

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that
this provision, which recognizes that prior court approval is not required for disclosure of a grand-jury matter to
another grand jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No changein practiceis
intended.

Rule 6(e)(3)(D)(iv) isanew provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of
Military Justice, 10 U.S.C. 88 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985);
1984 Memorandum of Understanding Between Department of Justice and the Department of Defense Relating to
the Investigation and Prosecution of Certain Crimes, Memorandum of Understanding Between the Departments
of Justice and Transportation (Coast Guard) Relating to the Investigations and Prasecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee considered whether to amend the language relating to “ parties to the
judicial proceeding” and determined that in the context of the ruleit is understood that the parties referred to are
the parties in the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (€) the provision stating that a"knowing violation of Rule 6"
may be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the
provision seemingly is misplaced in subdivision (€). Research shows that Congress added the provision in 1977
and that it was crafted solely to deal with violations of the secrecy prohibitionsin subdivision (€). See S. Rep. No.
95-354, p. 8 (1977). Supporting this narrow construction, the Committee found no reported decision involving an
application or attempted use of the contempt sanction to a violation other than of the disclosure restrictionsin
subdivision (e). On the other hand, the Supreme Court in dicta did indicate on one occasion its arguable
understanding that the contempt sanction would be available also for aviolation of Rule 6(d) relating to who may
be present during the grand jury's deliberations. Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision
creates an offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C.
882071 et seq. See28U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantiveright"). The
Committee decided to leave the contempt provision in its present location in subdivision (€), because breaking it
out into a separate subdivision could be construed to support the interpretation that the sanction may be applied to
aknowing violation of any of the Rule's provisions rather than just those in subdivision (€). Whether or not that
is a correct interpretation of the provision — a matter on which the Committee takes no position — must be
determined by case law, or resolved by Congress.
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Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse.
The Committee added the phrasein Rule 6(g) “ except asotherwise provided by statute,” to recognizethe provisions
of 18 U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is anew provision defining the term “Indian Tribe,” aterm used only in thisrule.
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Rule 7. Thelndictment and the Information

Rule7. Thelndictment and the Information

(a) Use of Indictment or Information. An offense which
may be punished by death shall be prosecuted by
indictment. An offense which may be punished by
imprisonment for aterm exceeding one year or at hard
labor shall be prosecuted by indictment or, if indictment is
waived, it may be prosecuted by information. Any other
offense may be prosecuted by indictment or by information.
An information may be filed without leave of court.

(@)

When Used.

(1) Fdony. An offense (other than criminal
contempt) must be prosecuted by an
indictment if it is punishable:

(A) by death; or

(B) by imprisonment for more than one
year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be
punished by imprisonment for aterm exceeding one year or
at hard labor may be prosecuted by information if the
defendant, after having been advised of the nature of the
charge and of the rights of the defendant, waivesin open
court prosecution by indictment.

(b)

Waiving Indictment. An offense punishable by
imprisonment for more than one year may be
prosecuted by information if the defendant — in
open court and after being advised of the nature
of the charge and of the defendant’ s rights —
walves prosecution by indictment.
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(c) Nature and Contents. (c) Natureand Contents.

(2) In General. The indictment or the information shall be (1) In General. Theindictment or information
aplain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government. It need not the offense charged and must be signed by
contain aformal commencement, aformal conclusion or an attorney for the government. It need not
any other matter not necessary to such statement. contain aformal introduction or conclusion.
Allegations made in one count may be incorporated by A count may incorporate by reference an
reference in another count. It may be alleged in asingle allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it
information shall state for each count the official or by one or more specified means. For each
customary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to givethe officia or customary citation of the
have violated. statute, rule, regulation, or other provision of

law that the defendant is aleged to have

(2) Criminal Forfeiture. No judgment of forfeiture may violated.
be entered in acriminal proceeding unless the indictment or
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of
interest in property that is subject to forfeiturein forfeiture may be entered in acriminal
accordance with the applicable statute. proceeding unless the indictment or the

information provides notice that the

(3) Harmless Error. Error inthe citation or its omission defendant has an interest in property that is
shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant’s
prejudice. (3) Citation Error. Unless the defendant was

misled and thereby prejudiced, neither an
error in acitation nor acitation’somission is
aground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant (d) Surplusage. Upon the defendant’s motion, the
may strike surplusage from the indictment or information. court may strike surplusage from the indictment

or information.

(e) Amendment of Information. The court may permit (e) Amending an Information. Unless an additional

an information to be amended at any time before verdict or
finding if no additional or different offenseis charged and
if substantial rights of the defendant are not prejudiced.

or different offenseis charged or a substantial
right of the defendant is prejudiced, the court may
permit an information to be amended at any time
before the verdict or finding.

(f) Bill of Particulars. The court may direct thefiling of a
bill of particulars. A motion for abill of particulars may be
made before arraignment or within ten days after
arraignment or at such later time as the court may permit. A
bill of particulars may be amended at any time subject to
such conditions as justice requires.

(f)

Bill of Particulars. The court may direct the
government to file a bill of particulars. The
defendant may move for abill of particulars
before or within 10 days after arraignment or at a
later timeif the court permits. The government
may amend a bill of particulars subject to such
conditions as justice requires.
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COMMITTEE NOTE

Thelanguage of Rule 7 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic.

The Committee hasdel eted thereferencesto “ hard labor” intherule. Thispunishment isnot foundin current
federal statutes.

The Committee added an exception for crimina contempt to the requirement in Rule 7(a)(1) that a
prosecution for felony must be initiated by indictment. This is consistent with case law, e.g., United States v.
Eichhorst, 544 F.2d 1383 (7" Cir. 1976), which has sustained the use of the special procedures for instituting
criminal contempt proceedings found in Rule 42. While indictment is not a required method of bringing felony
criminal contempt charges, however, it is apermissible one. See United Statesv. Williams, 622 F.2d 830 (5" Cir.
1980). No changein practice isintended.

Thetitleof Rule 7(c)(3) hasbeen amended. The Committeebelieved that potential confusion could arisewith
the use of the term “harmless error.” Rule 52, which deals with the issues of harmless error and plain error, is
sufficient to address the topic. Potentialy, the topic of harmless error could arise with regard to any of the other
rules and there is insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses
specifically ontheeffect of an error inthe citation of authority intheindictment. That material remains but without
any reference to harmless error.
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Rule 8. Joinder of Offenses and of Defendants

Rule 8.

Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be
charged in the same indictment or information in a separate
count for each offense if the offenses charged, whether
felonies or misdemeanors or both, are of the same or
similar character or are based on the same act or transaction
or on two or more acts or transactions connected together
or constituting parts of a common scheme or plan.

(@)

Joinder of Offenses. Theindictment or
information may charge a defendant in separate
counts with 2 or more offenses if the offenses
charged — whether felonies or misdemeanors or
both — are of the same or similar character, or are
based on the same act or transaction, or are
connected with or constitute parts of acommon
scheme or plan.

(b) Joinder of Defendants. Two or more defendants may
be charged in the same indictment or information if they
are alleged to have participated in the same act or
transaction or in the same series of acts or transactions
constituting an offense or offenses. Such defendants may be
charged in one or more counts together or separately and all
of the defendants need not be charged in each count.

(b)

Joinder of Defendants. The indictment or
information may charge 2 or more defendants if
they are alleged to have participated in the same
act or transaction, or in the same series of acts or
transactions, constituting an offense or offenses.
The defendants may be charged in one or more
counts together or separately. All defendants
need not be charged in each count.

COMMITTEE NOTE

Thelanguage of Rule 8 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or
I nformation

Rule9. Arrest Warrant or Summonson an
Indictment or Information

(a) I'ssuance. Upon the request of the attorney for (8 Issuance. The court must issue awarrant — or at
government the court shall issue awarrant for each the government’ s request, a summons — for each
defendant named in an information supported by a showing defendant named in an indictment or named in an
of probable cause under oath asisrequired by Rule 4(a), or information if one or more affidavits
in an indictment. Upon the request of the attorney for the accompanying the information establish probable
government a summons instead of awarrant shall issue. If cause to believe that an offense has been
no request is made, the court may issue either awarrant or committed and that the defendant committed it.
asummons in its discretion. More than one warrant or The court may issue more than one warrant or
summons may issue for the same defendant. The clerk shall summons for the same defendant. If a defendant
deliver the warrant or summons to the marshal or other failsto appear in response to a summons, the
person authorized by law to execute or serveit. If a court may, and upon request of an attorney for the
defendant fails to appear in response to the summons, a government must, issue awarrant. The court
warrant shall issue. When a defendant arrested with a must issue the arrest warrant to an officer
warrant or given a summons appearsinitially before a authorized to execute it or the summonsto a
magistrate judge, the magistrate judge shall proceed in person authorized to serveit.
accordance with the applicable subdivisions of Rule 5.

(b) Form. (b) Form.

(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule
in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the
shall describe the offense charged in the indictment or clerk and must describe the offense charged
information and it shall command that the defendant be in the indictment or information.
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and (2) Summons. The summons must be in the
endorsed on the warrant. same form as awarrant except that it must

require the defendant to appear before the

(2) Summons. The summons shall be in the same form as court at a stated time and place.
the warrant except that it shall summon the defendant to
appear before a magistrate judge at a stated time and place.

(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial

(1) Execution or Service. Thewarrant shall be executed
or the summons served as provided in Rule 4(d)(1), (2) and
(3). A summonsto a corporation shall be served by
delivering a copy to an officer or to a managing or general
agent or to any other agent authorized by appointment or
by law to receive service of process and, if the agent is one
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation’s last
known address within the district or at its principal place of
business el sewhere in the United States. The officer
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that afederal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041.

Appearance.
(1) Execution or Service.

(A) Thewarrant must be executed or the
summons served as provided in Rule
4(c)(1), (2), and (3).

(B) The officer executing the warrant must
proceed in accordance with Rule

5(a)(1).
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(2) Return. The officer executing awarrant shall make
return thereof to the magistrate judge or other officer
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall
be returned and cancelled. On or before the return day the
person to whom a summons was delivered for service shall
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

(2) Return. A warrant or summons must be
returned in accordance with Rule 4(c)(4).

(3) Initial Appearance. When an arrested or
summoned defendant first appears before the
court, the judge must proceed under Rule 5.

[(d) Remand to United States Magistrate for Trial of
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMITTEE NOTE

Thelanguage of Rule 9 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined
that where appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit ajudge discretion whether to issue an arrest warrant when adefendant

fails to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to
appear, the judge must issue a warrant. Under the amended version, if the defendant fails to appear and the
government requeststhat awarrant beissued, the judge must issue one. Inthe absence of such arequest, thejudge
has the discretion to do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language
permitting the court to set the amount of bail on the warrant. The Committee believes that this language is
inconsistent with the 1984 Bail Reform Act. See United Satesv. Thomas, 992 F. Supp. 782 (D.V.l. 1998) (bail
amount endorsed on warrant that has not been determined in proceedings conducted under Bail Reform Act hasno
bearing on decision by judge conducting Rule 40 hearing).

Thelanguagein current Rule 9(c)(1), concerning service of asummons on an organi zation, has been moved
to Rule 4.
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V. ARRAIGNMENT, AND PREPARATION
FOR TRIAL

TITLEIV. ARRAIGNMENT AND
PREPARATION FOR TRIAL

Rule 10. Arraignment

Rule10. Arraignment

Arraignment shall be conducted in open court and
shall consist of reading the indictment or information to the
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead thereto. The
defendant shall be given a copy of the indictment or
information before being called upon to plead.

An arraignment must be conducted in open court and
must consist of:

(@ ensuring that the defendant has a copy of the
indictment or information;

(b) reading the indictment or information to the
defendant or stating to the defendant the substance
of the charge; and then

(c) asking the defendant to plead to the indictment or
information.

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.

REPORTER’SNOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one mgjor substantive change. The purpose for this
separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changesin current practice. Rule 10 was one of those rules. Another version of
Rule 10, which includes several significant changes, was published simultaneously in a separate pamphlet. That
version includes a proposed amendment that would permit a defendant to waive atogether an appearance at the
arraignment and another amendment that would permit use of video teleconferencing for arraignments.
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Rule 11. Pleas

Rule 11. Pleas

(& Alternatives.

(2) In General. A defendant may plead guilty, not guilty,
or nolo contendere. If adefendant refuses to plead, or if a
defendant organization, as defined in 18 U.S.C. § 18, failsto
appear, the court shall enter a plea of not guilty.

(2) Conditional Pleas. With the approval of the court and
the consent of the government, a defendant may enter a
conditional plea of guilty or nolo contendere, reserving in
writing the right, on appeal from the judgment, to review of
the adverse determination of any specified pretrial motion.
A defendant who prevails on appeal shall be allowed to
withdraw the plea.

(& EnteringaPlea.

(1) In General. A defendant may plead not
guilty, guilty, or (with the court’ s consent)
nolo contendere.

(2) Conditional Plea. With the consent of the
court and the government, a defendant may
enter aconditional plea of guilty or nolo
contendere, reserving in writing theright to
have an appellate court review an adverse
determination of a specified pretrial motion.
A defendant who prevails on appeal may then
withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo
contendere only with the consent of the court. Such aplea
shall be accepted by the court only after due consideration of
the views of the parties and the interest of the public in the
effective administration of justice.

(3) Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must
consider the parties’ views and the public
interest in the effective administration of
justice.

(4) Failureto Enter aPlea. If adefendant
refuses to enter apleaor if adefendant
organization fails to appear, the court must
enter aplea of not guilty.
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(c) Advice to Defendant. Before accepting a plea of guilty
or nolo contendere, the court must address the defendant
personally in open court and inform the defendant of, and
determine that the defendant understands, the following:

(2) the nature of the charge to which the pleais offered, the
mandatory minimum penalty provided by law, if any, and
the maximum possible penalty provided by law, including
the effect of any special parole or supervised release term,
the fact that the court is required to consider any applicable
sentencing guidelines but may depart from those guidelines
under some circumstances, and, when applicable, that the
court may also order the defendant to make restitution to
any victim of the offense; and

(2) if the defendant is not represented by an attorney, that
the defendant has the right to be represented by an attorney
at every stage of the proceeding, and, if necessary, one will
be appointed to represent the defendant; and

(3) that the defendant has the right to plead not guilty or to
persist in that pleaif it has already been made, the right to
betried by ajury and at that trial the right to the assistance
of counsdl, the right to confront and cross-examine adverse
witnesses, and the right against compelled self-
incrimination; and

(4) that if apleaof guilty or nolo contendere is accepted by
the court there will not be a further trial of any kind, so that
by pleading guilty or nolo contendere the defendant waives
theright to atrial; and

(5) if the court intends to question the defendant under
oath, on the record, and in the presence of counsel about the
offense to which the defendant has pleaded, that the
defendant’ s answers may later be used against the defendant
in a prosecution for perjury or false statement; and

(b) Considering and Accepting a Guilty or Nolo
Contendere Plea.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed
under oath, and the court must address the
defendant personally in open court. During
this address, the court must inform the
defendant of, and determine that the
defendant understands, the following:

(A) the government’sright, in a prosecution
for perjury or false statement, to use
against the defendant any statement that
the defendant gives under oath;

(B) theright to plead not guilty, or having
already so pleaded, to persist in that
plea;

(C) therighttoajury trial;

(D) theright to be represented by counsel —
and if necessary have the court appoint
counsel — at trial and at every other
stage of the proceeding;

(E) theright at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self-
incrimination, to testify and present
evidence, and to compel the attendance
of witnesses;

(F) the defendant’s waiver of thesetria
rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the
defendant is pleading;
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(6) the terms of any provision in a plea agreement waiving
theright to appeal or to collaterally attack the sentence.

(H) any maximum possible penalty,
including imprisonment, fine, and term
of supervised release;

()  any mandatory minimum penalty;
(J) any applicableforfeiture;

(K) the court’s authority to order
restitution;

(L) thecourt s obligation to impose a
specia assessment;

(M) the court’s obligation to apply the
Sentencing Guidelines, and the court’s
discretion to depart from those
guidelines under some circumstances,
and

(N) theterms of any plea-agreement
provision waiving the right to appeal or
to collaterally attack the sentence.

(d) Insuring That the Pleais Voluntary. The court shall
not accept a plea of guilty or nolo contendere without first,
by addressing the defendant personally in open court,
determining that the pleais voluntary and not the result of
force or threats or of promises apart from a plea agreement.
The court shall also inquire asto whether the defendant’s
willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the government
and the defendant or the defendant’ s attorney.

)

®3)

Ensuring That a Plea | s Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant
personally in open court and determine that
the pleais voluntary and did not result from
force, threats, or promises (other than
promises in a plea agreement).

Determining the Factual Basisfor a Plea.
Before entering judgment on a guilty plea, the
court must determine that there is a factual
basisfor the plea.
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(e) Plea Agreement Procedure.

(1) In General. The attorney for the government and the
attorney for the defendant — or the defendant when acting
pro se — may agree that, upon the defendant’ s entering a
pleaof guilty or nolo contendere to a charged offense, or to
alesser or related offense, the attorney for the government
will:

(A) move to dismiss other charges; or

(B) recommend, or agree not to oppose the
defendant’ s request for a particular sentence or
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or
sentencing factor is or is not applicable to the case.
Any such recommendation or request is not binding
on the court; or

(C) agree that a specific sentence or sentencing
range is the appropriate disposition of the case, or that
aparticular provision of the Sentencing Guidelines, or
policy statement, or sentencing factor isor isnot
applicable to the case. Such apleaagreement is
binding on the court once it is accepted by the court.

The court shall not participate in any discussions
between the parties concerning any such plea
agreement.

(©)

Plea Agreement Procedure.

(1)

In General. An attorney for the government
and the defendant’ s attorney, or the defendant
when proceeding pro se, may discuss and
reach a plea agreement. The court must not
participate in these discussions. If the
defendant pleads guilty or nolo contendere to
either acharged offense or alesser or related
offense, the plea agreement may specify that
an attorney for the government will:

(A) not bring, or will move to dismiss, other
charges,

(B) recommend, or agree not to oppose the
defendant’ s request, that a particular
sentence or sentencing rangeis
appropriate or that a particular
provision of the Sentencing Guidelines,
or policy statement, or sentencing
factor does or does not apply (such a
recommendation or request does not
bind the court); or

(C) agreethat a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or
sentencing factor does or does not apply
(such arecommendation or request
binds the court once the court accepts
the plea agreement).

(2) Notice of Such Agreement. If apleaagreement has
been reached by the parties, the court shall, on the record,
require the disclosure of the agreement in open court or,
upon a showing of good cause, in camera, at the time the
pleais offered. If the agreement is of the type specified in
subdivision (€)(1)(A) or (C), the court may accept or reject
the agreement, or may defer its decision asto the
acceptance or rejection until there has been an opportunity
to consider the presentence report. If the agreement is of the
type specified in subdivision (€)(1)(B), the court shall
advise the defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea.

)

Disclosing a Plea Agreement. The parties
must disclose the plea agreement in open
court when the pleais offered, unless the
court for good cause alows the parties to
disclose the plea agreement in camera.
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(3) Acceptance of a Plea Agreement. If the court accepts
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition
provided for in the plea agreement.

®3)

(4)

Judicial Consideration of a Plea Agreement.

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A)
or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the pleaif the court does not follow the
recommendation or request.

Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule
11(c)(1)(A) or (C), the agreed disposition will
be included in the judgment.

(4) Rejection of a Plea Agreement. If the court rejects the
plea agreement, the court shall, on the record, inform the
parties of this fact, advise the defendant personally in open
court or, on a showing of good cause, in camera, that the
court is not bound by the plea agreement, afford the
defendant the opportunity to then withdraw the plea, and
advise the defendant that if the defendant persistsin a guilty
pleaor pleaof nolo contendere the disposition of the case
may be less favorable to the defendant than that
contemplated by the plea agreement.

)

Rejecting a Plea Agreement. |f the court
rejects a plea agreement containing provisions
of the type specified in Rule 11(c)(1)(A) or
(C), the court must do the following on the
record and in open court (or, for good cause,
in camera):

(A) inform the parties that the court rejects
the plea agreement;

(B) advisethe defendant personally that the
court is not required to follow the plea
agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advisethe defendant personally that if
the pleais not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea
agreement contempl ated.
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(5) Time of Plea Agreement Procedure. Except for good
cause shown, notification to the court of the existence of a
plea agreement shall be given at the arraignment or at such
other time, prior to trial, as may be fixed by the court.

(d)

(€)

Withdrawing a Guilty or Nolo Contender e Plea.
A defendant may withdraw a plea of guilty or nolo
contendere:

(1) beforethe court accepts the plea, for any
reason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under
Rule 11(c)(5); or

(B) the defendant can show afair and just
reason for requesting the withdrawal.

Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant
may not withdraw a plea of guilty or nolo
contendere, and the plea may be set aside only on
direct appeal or collateral attack.

(6) Inadmissibility of Pleas, Plea Discussions, and
Related Statements. Except as otherwise provided in this
paragraph, evidence of the following is not, in any civil or
criminal proceeding, admissible against the defendant who
made the plea or was a participant in the plea discussions:

(A) apleaof guilty which was later withdrawn,;
(B) apleaof nolo contendere;

(C) any statement made in the course of any
proceedings under this rule regarding either of the
foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government
which do not result in a plea of guilty or which result
in apleaof guilty later withdrawn.

However, such a statement is admissible (i) in any
proceeding wherein ancther statement made in the course of
the same plea or plea discussions has been introduced and
the statement ought in fairness be considered
contemporaneously with it, or (ii) in acrimina proceeding
for perjury or false statement if the statement was made by
the defendant under oath, on the record, and in the presence
of counsal.

(f)

Admissibility or Inadmissibility of a Plea, Plea
Discussions, and Related Statements. The
admissibility or inadmissibility of aplea, aplea
discussion, and any related statement is governed
by Federal Rule of Evidence 410.
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(f) Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter a
judgment upon such plea without making such inquiry as
shall satisfy it that thereis afactual basisfor the plea

(9) Record of Proceedings. A verbatim record of the
proceedings at which the defendant enters a plea shall be
made and, if thereis a plea of guilty or nolo contendere, the
record shall include, without limitation, the court’s advice to
the defendant, the inquiry into the voluntariness of the plea
including any plea agreement, and the inquiry into the
accuracy of aguilty plea.

(9)

Recording the Proceedings. The proceedings
during which the defendant enters a plea must be
recorded by a court reporter or by a suitable
recording device. If thereisaqguilty pleaor anolo
contendere plea, the record must include the
inquiries and advice to the defendant required
under Rule 11(b) and (c).

(h) Harmless Error. Any variance from the procedures
required by this rule which does not affect substantial rights
shall be disregarded.

(h)

HarmlessError. A variance from the
requirements of thisrule is harmless error if it does
not affect substantial rights.

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

Amended Rule 11(b)(1) requiresthe court to apprisethe defendant of hisor her rightsbefore acceptingaplea
of guilty or nolo contendere. The Committee determined to expand upon theincompletelisting in the current rule
of the elements of the "maximum possible penalty" and any "mandatory minimum" penalty to include advice as
to the maximum or minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to thetwo
typesof maximum and minimum penalties presently enumerated: restitution and supervisedrelease. Theoutmoded
reference to aterm of "special parol€" has been eliminated.

Amended Rule 11(b)(2), formerly Rule 11(d), coverstheissue of determining that the pleaisvoluntary, and
not the result of force, threats, or promises (other than those in a plea agreement). The referenceto aninquiry in
current Rule 11(d) whether the plea has resulted from pleadiscussionswith the government hasbeen deleted. That
reference, which was often a source of confusion to defendants who were clearly pleading guilty as part of aplea
agreement with the government, was considered unnecessary.

Rule 11(c)(1)(A) includes a change, which recognizes a common type of plea agreement — that the
government will “not bring” other charges.

The Committee considered whether to address the practice in some courts of using judgesto facilitate plea
agreements. The current rule states that “the court shall not participate in any discussions between the parties
concerning such pleaagreement.” Some courts apparently believethat that language actsasalimitation only upon
the judge taking the defendant’s plea and thus permits other judges to serve as facilitators for reaching a plea
agreement between the government and the defendant. See, e.g., United Satesv. Torres, 999 F.2d 376, 378 (9th
Cir. 1993) (noting practice and concluding that presiding judge had not participated in a plea agreement that had
resulted from discussions involving another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended either to approve or disapprove the existing law interpreting
that provision.
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Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make any changein practice. Thetopicsare discussed separately
becausein the past there has been some question about the possible interplay between the court’ s consideration of
the guilty pleain conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw
aplea. SeeUnited Satesv. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted
or rejected as a single unit; “guilty pleas can be accepted while plea agreements are deferred, and the acceptance
of the two can be separated in time.”). Similarly, the Committee decided to more clearly spell out in Rule 11(d)
and 11(e) the ability of the defendant to withdraw aplea. See United States v. Hyde, supra.

Amended Rule 11(e) isanew provision, taken from current Rule 32(€), that addressesthefinality of aguilty
or nolo contendere plea after the court imposes sentence. The provision makesit clear that it is not possible for a
defendant to withdraw a plea after sentence isimposed.

Thereferencetoa”motion under 28 U.S.C. § 2255” hasbeen changed to the broader term“ collateral attack”
to recognize that in some instances a court may grant collateral relief under provisions other than § 2255. See
United Sates v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be appropriate where remedy
under 8 2255 is ineffective or inadequate).

Currently, Rule 11(e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to
the court that apleaagreement exists. That provision hasbeendeleted. First, the Committee believed that although
the provision was originaly drafted to assist judges, under current practice few counsel would risk the
consequences in the ordinary case of not informing the court that an agreement exists. Secondly, the Committee
was concerned that there might be rare cases where the parties might agree that i nforming the court of the existence
of an agreement might endanger adefendant or compromise an ongoing investigation in arelated case. Intheend,
the Committee believed that, on balance, it would be preferable to remove the provision and reduce the risk of
pretrial disclosure.

Finally, revised Rule 11(f), which addresses the issue of admissibility or inadmissibility of pleas and
statements made during the pleainquiry, cross references Federal Rule of Evidence 410.
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Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
and Objections.

(a) Pleadings and Motions. Pleadingsin criminal (@ Pleadings. The pleadingsinacrimina
proceedings shall be the indictment and the information, and proceeding are the indictment, the information, and
the pleas of not guilty, guilty and nolo contendere. All other the pleas of not guilty, guilty, and nolo contendere.

pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them
shall be raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b)  Pretrial Motions.
which is capable of determination without the trial of the
general issue may be raised before trial by motion. Motions () InGeneral. Rule47 appliesto apretrial
may be written or oral at the discretion of the judge. The motion.
following must be raised prior to trial:
(2) Motions That May Be Made Before Trial. A

(1) Defenses and objections based on defects in the party may raise by pretrial motion any
institution of the prosecution; or defense, objection, or request that the court
can determine without atrial of the general
(2) Defenses and objections based on defects in the issue.
indictment or information (other than that it fails to show
jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial.
objections shall be noticed by the court at any time during The following must be raised before trial:

the pendency of the proceedings); or
(A) amotion alleging a defect in instituting

(3) Motions to suppress evidence; or the prosecution;

(4) Requests for discovery under Rule 16; or (B) amotion alleging a defect in the
indictment or information — but at any

(5) Requests for a severance of charges or defendants under time while the case is pending, the

Rule 14. court may hear a claim that the

indictment or information failsto
invoke the court’ s jurisdiction or to
state an offense;

(C) amotion to suppress evidence;

(D) aRule 14 motion to sever charges or
defendants; and

(E) aRule16 motion for discovery.

Page -48-




(4) Noticeof the Government'sIntent to Use
Evidence.

(A) Atthe Government’s Discretion. At
the arraignment or as soon afterward as
practicable, the government may notify
the defendant of its intent to use
specified evidence at tria in order to
afford the defendant an opportunity to
object before trial under Rule
12(b)(3)(C).

(B) Atthe Defendant’s Request. At the
arraignment or as soon afterward as
practicable, the defendant may, in order
to have an opportunity to move to
suppress evidence under Rule
12(b)(3)(C), request notice of the
government’ sintent to use (in its
evidence-in-chief at trial) any evidence
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule,
the court may, at the time of the arraignment or as soon
thereafter as practicable, set atime for the making of pretrial
motions or requests and, if required, alater date of hearing.

(©)

Motion Deadline. The court may, at the
arraignment or as soon afterward as practicable, set
adeadline for the parties to make pretrial motions
and may also schedule a motion hearing.

(d) Notice by the Gover nment of the Intention to Use
Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter asis practicable, the
government may give notice to the defendant of itsintention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of thisrule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter asis practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of thisrule, request notice of the
government’ sintention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16.
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(e) Ruling on Motion. A motion made beforetria shall be | (d) Ruling on aMotion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unlessit finds good
ordersthat it be deferred for determination at the trial of the causeto defer aruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party’sright to appeal is adversely adversely affect a party’ sright to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essential findings on the
record. record.

(f) Effect of Failure To Raise Defenses or Objections. (e) Waiver of a Defense, Objection, or Request. A
Failure by a party to raise defenses or objections or to make party waives any Rulel2(b)(3) defense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.
the waiver.

(g) Records. A verbatim record shall be made of all (f)  Recording the Proceedings. All proceedings at a
proceedings at the hearing, including such findings of fact motion hearing, including any findings of fact and
and conclusions of law as are made orally. conclusions of law made orally by the court, must

be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant’sContinued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in ingtituting the prosecution, in
defendant be continued in custody or that bail be continued the indictment, or in the information, it may order
for a specified time pending the filing of a new indictment or the defendant to be released or detained under 18
information. Nothing in this rule shall be deemed to affect U.S.C. § 3142 for a specified time until a new
the provisions of any Act of Congress relating to periods of indictment or information isfiled. Thisrule does
limitations. not affect any federal statutory period of

limitations.

(i) Production of Statements at Suppression Hearing. (h)  Producing Statements at a Suppression

Rule 26.2 applies at a hearing on a motion to suppress
evidence under subdivision (b)(3) of thisrule. For purposes
of this subdivision, alaw enforcement officer is deemed a
government witness.

Hearing. Rule 26.2 applies at a suppression
hearing under Rule 12(b)(3)(C). At asuppression
hearing, alaw enforcement officer is considered a
government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the elimination of “all other pleas, and demurrers and

motions to quash” has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also more clearly delineates those motions that must be filed
pretrial and those that may be filed pretrial. No change in practiceisintended.
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Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision,
which addresses the government's requirement to disclose discoverabl e information for the purpose of facilitating
timely defense objections and motions, was more appropriately associated with the pretrial motions specified in
Rule 12(b)(3).

Rule 12(c) includes anon-stylistic change. Thereferenceto the “local rule” exception has been deleted to
make it clear that judges should be encouraged to set deadlines for motions. The Committee believed that doing
so promotes more efficient case management, especially when thereisaheavy docket of pending cases. Although
the rule permits some discretion in setting a date for motion hearings, the Committee believed that doing so at an
early point in the proceedings would also promote judicial economy.

Moving the language in current Rule 12(d) caused the relettering of the subdivisionsfollowing Rule 12(c).

Although amended Rule 12(e) isarevised version of current Rule 12(f), the Committee intends to make no
change in the current law regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi

Rule 12.1. Notice of an Alibi Defense

(a) Notice by Defendant. Upon written demand of the (@ Government’'s Request for Notice and

attorney for the government stating the time, date, and place Defendant’s Response.

at which the alleged offense was committed, the defendant

shall serve within ten days, or at such different time asthe (1) Government’s Reguest. An attorney for the

court may direct, upon the attorney for the government a government may request in writing that the

written notice of the defendant’ s intention to offer a defense defendant notify an attorney for the government of

of alibi. Such notice by the defendant shall state the specific any intended aibi defense. The request must state

place or places at which the defendant claims to have been at the time, date, and place of the alleged offense.

the time of the alleged offense and the names and addresses

of the witnesses upon whom the defendant intendstorelyto | (2) Defendant’s Response. Within 10 days after the

establish such aibi. request, or at some other time the court sets, the
defendant must serve written notice on an attorney
for the government of any intended alibi defense.

The defendant’ s notice must state:

(A) each specific place where the defendant
claimsto have been at the time of the alleged
offense; and

(B) the name, address, and telephone number of
each alibi witness on whom the defendant
intendsto rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Government Withesses.
days thereafter, but in no event less than ten days before
trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves aRule
government shall serve upon the defendant or the 12.1(a)(2) notice, an attorney for the government
defendant’ s attorney a written notice stating the names and must disclose in writing to the defendant or the
addresses of the witnesses upon whom the government defendant’ s attorney:

intends to rely to establish the defendant’ s presence at the
scene of the alleged offense and any other witnessesto be (A) the name, address, and telephone number of
relied upon to rebut testimony of any of the defendant’ s alibi each witness the government intends to rely
withesses. on to establish the defendant’ s presence at the

scene of the alleged offense; and

(B) each government rebuttal witness to the

defendant’ s alibi defense.
(2) Timeto Disclose. Unlessthe court directs

otherwise, an attorney for the government must
giveits Rule 12.1(b)(1) disclosure within 10 days
after the defendant serves notice of an intended
alibi defense under Rule 12.1(a)(2), but no later
than 10 days before trial.
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(¢) Continuing Duty to Disclose. If prior to or during trial, | (¢)  Continuing Duty to Disclose. Both an attorney
aparty learns of an additional witness whose identity, if for the government and the defendant must
known, should have been included in the information promptly disclose in writing to the other party the
furnished under subdivision (a) or (b), the party shall name, address, and tel ephone number of each
promptly notify the other party or the other party’s attorney additional witnessif:
of the existence and identity of such additional witness.

(1) thedisclosing party learns of the witness
before or during trial; and

(2) thewitness should have been disclosed under
Rule 12.1(a) or (b) if the disclosing party had
known of the witness earlier.

(d) Failureto Comply. Upon failure of either party to (d) Exceptions. For good cause, the court may grant
comply with the requirements of this rule, the court may an exception to any requirement of Rule 12.1(a)-
exclude the testimony of any undisclosed witness offered by (c).
such party as to the defendant’ s absence from or presence at,
the scene of the alleged offense. Thisrule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant | (¢)  Failureto Comply. If aparty failsto comply with

an exception to any of the requirements of subdivisions (a)
through (d) of thisrule.

this rule, the court may exclude the testimony of
any undisclosed witness regarding the defendant’s
aibi. Thisrule does not limit the defendant’ s right
to testify.

() Inadmissibility of Withdrawn Alibi. Evidence of an
intention to rely upon an alibi defense, later withdrawn, or of
statements made in connections with such intention, is not,
in any civil or criminal proceeding, admissible against the
person who gave notice of the intention.

(f)

Inadmissibility of Withdrawn Intention.
Evidence of an intention to rely on an alibi
defense, later withdrawn, or of a statement made in
connection with that intention, is not, in any civil
or criminal proceeding, admissible against the
person who gave notice of the intention.

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Current Rules12.1(d) and 12.1(e) have been switched in the amended rule to improve the organization of therule.

Finally, the amended rule includes a new regquirement that in providing the names and addresses of aibi and any
rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2),
Rule 12.1(b)(1), and Rule 12.1(c). The Committee believed that requiring such information would facilitate

locating and interviewing those witnesses.
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Rule 12.2. Notice of I nsanity Defense or Expert
Testimony of Defendant’s Mental Condition

Rule 12.2. Notice of an Insanity Defense; Mental
Examination

(a) Defense of Insanity. If adefendant intendsto rely upon
the defense of insanity at the time of the alleged offense, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
notify the attorney for the government in writing of such
intention and file a copy of such notice with the clerk. If
there isafailure to comply with the requirements of this
subdivision, insanity may not be raised as adefense. The
court may for cause shown allow late filing of the notice or
grant additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(@

Notice of an Insanity Defense. A defendant who
intends to assert a defense of insanity at the time of
the alleged offense must so notify an attorney for
the government in writing within the time provided
for filing a pretrial motion, or at any later time the
court sets. A defendant who fails to do so cannot
rely on an insanity defense. The court may, for
good cause, allow the defendant to file the notice
late, grant additional trial-preparation time, or
make other appropriate orders.

(b) Expert Testimony of Defendant’s Mental Condition. | (b)  Notice of Expert Evidence of a Mental

If adefendant intends to introduce expert testimony relating Condition. If adefendant intends to introduce
to amental disease or defect or any other mental condition expert evidence relating to a mental disease or

of the defendant bearing upon the issue of guilt, the defect or any other mental condition of the
defendant shall, within the time provided for the filing of defendant bearing on the issue of guilt, the
pretrial motions or at such later time as the court may direct, defendant must — within the time provided for
notify the attorney for the government in writing of such filing apretrial motion or at any later time the
intention and file a copy of such notice with the clerk. The court sets— notify an attorney for the government
court may for cause shown allow late filing of the notice or in writing of thisintention and file a copy of the
grant additional time to the parties to prepare for trial or notice with the clerk. The court may, for good
make such other order as may be appropriate. cause, alow the defendant to file the notice late,
grant the parties additional trial-preparation time,
or make other appropriate orders.

(c) Mental Examination of Defendant. Inan appropriate | () Mental Examination.

case the court may, upon motion of the attorney for the

government, order the defendant to submit to an examination | (1)  Authority to Order an Examination; Procedures.
pursuant to 18 U.S.C. 4241 or 4242. No statement made by In an appropriate case the court may, upon motion
the defendant in the course of any examination provided for of an attorney for the government, order the

by this rule, whether the examination be with or without the defendant to submit to an examination in

consent of the defendant, no testimony by the expert based accordance with 18 U.S.C. § 4241 or § 4242.
upon such statement, and no other fruits of the statement

shall be admitted in evidence against the defendant in any (2) Inadmissibility of a Defendant’s Statements. No

criminal proceeding except on an issue respecting mental
condition on which the defendant has introduced testimony.

statement made by a defendant in the course of any
examination conducted under this rule (whether
conducted with or without the defendant’s
consent), no testimony by the expert based on the
statement, and no other fruits of the statement may
be admitted into evidence against the defendant in
any criminal proceeding except on an issue
regarding mental condition on which the defendant
has introduced evidence.
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(d) Failureto Comply. If thereisafailure to give notice (d) Failureto Comply. If the defendant failsto give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the
witness offered by the defendant on the issue of the defendant on the issue of the defendant’s mental
defendant’ s guilt. disease, mental defect, or any other mental

condition bearing on the defendant’ s guilt.

(e) Inadmissibility of Withdrawn Intention. Evidence of (60 Inadmissibility of Withdrawn Intention.

an intention as to which notice was given under subdivision
(@) or (b), later withdrawn, is hot, in any civil or criminal
proceeding, admissible against the person who gave notice
of the intention.

Evidence of an intention as to which notice was
given under Rule 12.2(a) or (b), later withdrawn, is
not, in any civil or criminal proceeding, admissible
against the person who gave notice of the
intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

REPORTER’SNOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at |east one major substantive change. The purpose for this
separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 was one of those rules. Although this
version of Rule 12.2 contains only “style” changes, another version of the rule is included in the “substantive’
package. That version of Rule 12.2 includes five significant amendments.
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Rule 12.3. Notice of Defense Based upon Public Authority

Rule 12.3. Notice of a Public-Authority Defense

(a) Notice by Defendant; Gover nment Response;
Disclosur e of Witnesses.

(1) Defendant’s Notice and Gover nment’s Response. A
defendant intending to claim a defense of actual or believed
exercise of public authority on behalf of alaw enforcement
or Federal intelligence agency at the time of the alleged
offense shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
serve upon the attorney for the Government a written notice
of such intention and file a copy of such notice with the
clerk. Such notice shall identify the law enforcement or
Federal intelligence agency and any member of such agency
on behalf of which and the period of time in which the
defendant claims the actual or believed exercise of public
authority occurred. If the notice identifies a Federal
intelligence agency, the copy filed with the clerk shall be
under seal. Within ten days after receiving the defendant’s
notice, but in no event less than twenty days before the trial,
the attorney for the Government shall serve upon the
defendant or the defendant’ s attorney a written response
which shall admit or deny that the defendant exercised the
public authority identified in the defendant’ s notice.

(@ Notice of the Defense and Disclosur e of
Witnesses.

(1) Noticein General. If adefendant intends to assert
adefense of actual or believed exercise of public
authority on behalf of alaw enforcement agency or
federal intelligence agency at the time of the
alleged offense, the defendant must so notify an
attorney for the government in writing and must
file acopy of the notice with the clerk within the
time provided for filing a pretrial motion, or at any
later time the court sets. The notice filed with the
clerk must be under sedl if the notice identifies a
federal intelligence agency as the source of public
authority.

(2) Contentsof Notice. The notice must contain the
following information:

(A) thelaw enforcement agency or federal
intelligence agency involved;

(B) the agency member on whose behalf the
defendant claims to have acted; and

(C) thetime during which the defendant claims to
have acted with public authority.

(3) Responsetothe Notice. An attorney for the
government must serve awritten response on the
defendant or the defendant’ s attorney within 10
days after receiving the defendant’ s notice, but no
later than 20 days before trial. The response must
admit or deny that the defendant exercised the
public authority identified in the defendant’s
notice.
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.

Government serves its response to the notice or thereafter,
but in no event less than twenty days before tria, the (A) Government’s Request. An attorney for the
attorney for the Government may serve upon the defendant government may request in writing that the
or the defendant’ s attorney a written demand for the names defendant disclose the name, address, and
and addresses of the withesses, if any, upon whom the telephone number of each witness the
defendant intendsto rely in establishing the defense defendant intendsto rely on to establish a
identified in the notice. Within seven days after receiving public-authority defense. An attorney for the
the Government’ s demand, the defendant shall serve upon government may serve the request when the
the attorney for the Government a written statement of the government serves its response to the
names and addresses of any such witnesses. Within seven defendant’ s notice under Rule 12.3(a)(3), or
days after receiving the defendant’ s written statement, the later, but must serve the request no later than
attorney for the Government shall serve upon the defendant 20 days beforetrial.
or the defendant’ s attorney awritten statement of the names
and addresses of the witnesses, if any, upon whom the (B) Defendant’s Response. Within 7 days after
Government intends to rely in opposing the defense receiving the government’ s request, the
identified in the notice. defendant must serve on an attorney for the

government awritten statement of the name,
address, and telephone number of each
witness.

(C) Government’s Reply. Within 7 days after
receiving the defendant’ s statement, an
attorney for the government must serve on the
defendant or the defendant’ s attorney a
written statement of the name, address, and
telephone number of each witness the
government intends to rely on to oppose the
defendant’ s public-authority defense.

(3) Additional Time. If good cause is shown, the court (5) Additional Time. The court may, for good cause,
may allow a party additional time to comply with any allow a party additional time to comply with this
obligation imposed by thisrule. rule.

(b) Continuing Duty to Disclose. If, prior to or during (b) Continuing Duty to Disclose. Both an attorney
trial, a party learns of any additional witness whose identity, for the government and the defendant must
if known, should have been included in the written statement promptly disclose in writing to the other party the
furnished under subdivision (a)(2) of thisrule, that party name, address, and telephone number of any
shall promptly notify in writing the other party or the other additional witnessif:
party’ s attorney of the name and address of any such
witness. (1) thedisclosing party learns of the witness before or

during trial; and

(2) thewitness should have been disclosed under Rule

12.3(a)(4) if the disclosing party had known of the
witness earlier.
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(c) Failureto Comply. If aparty failsto comply with the (c) Failureto Comply. If aparty failsto comply with
requirements of thisrule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of any undisclosed witness regarding the public-
or in opposition to the defense, or enter such other order asit authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant’ sright to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. Thisruleshall bein | (d)  Protective Procedures Unaffected. Thisrule
addition to and shall not supersede the authority of the court does not limit the court’ s authority to issue
to issue appropriate protective orders, or the authority of the appropriate protective orders or to order that any
court to order that any pleading be filed under seal. filings be under seal.

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn Intention.

Public Authority. Evidence of an intention asto which
notice was given under subdivision (a), later withdrawn, is
not, in any civil or criminal proceeding, admissible against
the person who gave notice of the intention.

Evidence of an intention as to which notice was
given under Rule 12.3(a), later withdrawn, is not,
inany civil or criminal proceeding, admissible
against the person who gave notice of the
intention.

COMMITTEE NOTE

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Substantive changes have been madein Rule 12.3(a)(4) and 12.3(b). Asin Rule 12.1, the Committee decided to
include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses

disclosed under the rule.
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or The court may order that separate cases be tried together
informations or both to be tried together if the offenses, and as though brought in a single indictment or information
the defendants if there is more than one, could have been if all offenses and all defendants could have been joined
joined in asingle indictment or information. The procedure in asingle indictment or information.

shall be the same as if the prosecution were under such
single indictment or information.

COMMITTEE NOTE
The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 14. Relief from Prejudicial Joinder

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is
prejudiced by ajoinder of offenses or of defendantsin an
indictment or information or by such joinder for trial
together, the court may order an election or separate trials of
counts, grant a severance of defendants or provide whatever
other relief justice requires. In ruling on amotion by a
defendant for severance the court may order the attorney for
the government to deliver to the court for inspectionin
camera any statements or confessions made by the
defendants which the government intends to introduce in
evidence at thetrial.

(@) Relief. If thejoinder of offenses or defendantsin
an indictment, an information, or a consolidation
for trial appears to prejudice adefendant or the
government, the court may order separate trials of
counts, sever the defendants’ trials, or provide any
other relief that justice requires.

(b) Defendant’s Statements. Before ruling on a
defendant’ s motion to sever, the court may order an
attorney for the government to deliver to the court
for in camerainspection any defendant’ s statement
that the government intends to use as evidence.

COMMITTEE NOTE

Thelanguage of Rule 14 has been amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

The reference to a defendant’ s “ confession” in the last sentence of the current rule has been deleted. The
Committee believed that the reference to the “ defendant’ s statements” in the amended rule would fairly embrace

any confessions or admissions by a defendant.
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Rule 15. Depositions

Rule 15. Depositions

(a) When Taken. Whenever due to exceptional
circumstances of the caseit isin theinterest of justice that
the testimony of a prospective witness of a party be taken
and preserved for use at trial, the court may upon motion of
such party and natice to the parties order that testimony of
such witness be taken by deposition and that any designated
book, paper, document, record, recording, or other material
not privileged, be produced at the same time and place. If a
witness is detained pursuant to section 3144 of title 18,
United States Code, the court on written motion of the
witness and upon notice to the parties may direct that the
witness deposition be taken. After the deposition has been
subscribed the court may discharge the witness.

(& When Taken.

(1)

)

In General. A party may move that a
prospective witness be deposed in order to
preserve testimony for trial. The court may
grant the motion because of exceptional
circumstances and in the interest of justice. If
the court orders the deposition to be taken, it
may also require the deponent to produce at
the deposition any designated materia that is
not privileged, including any book, paper,
document, record, recording, or data.

Detained Material Witness. A withesswhois
detained under 18 U.S.C. § 3144 may request
to be deposed by filing awritten motion and
giving notice to the parties. The court may
then order that the deposition be taken and
may discharge the witness after the withess has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a
deposition isto be taken shall give to every party reasonable
written notice of the time and place for taking the deposition.
The notice shall state the name and address of each person to
be examined. On motion of a party upon whom the noticeis
served, the court for cause shown may extend or shorten the
time or change the place for taking the deposition.

(b) Notice.

1)

)

In General. A party seeking to take a
deposition must give every other party
reasonabl e written notice of the deposition’s
date and location. The notice must state the
name and address of each deponent. If
requested by a party receiving the notice, the
court may, for good cause, change the
deposition’ s date or location.

To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.
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The officer having custody of a defendant shall be notified
of the time and place set for the examination and shall,

unless the defendant waives in writing the right to be
present, produce the defendant at the examination and keep
the defendant in the presence of the witness during the
examination, unless, after being warned by the court that
disruptive conduct will cause the defendant’ s removal from
the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from
that place. A defendant not in custody shall have theright to
be present at the examination upon request subject to such
terms as may be fixed by the court, but afailure, absent good
cause shown, to appear after notice and tender of expensesin
accordance with subdivision (c) of thisrule shall constitute a
waiver of that right and of any objection to the taking and
use of the deposition based upon that right.

(©)

Defendant’s Presence.

(1)

)

Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness's presence during the
examination, unless the defendant:

(A) waivesinwriting the right to be present;
or

(B) persistsin disruptive conduct justifying

exclusion after being warned by the

court that disruptive conduct will result

in the defendant’ s exclusion.

Defendant Not in Custody. A defendant who
isnot in custody has the right upon request to
be present at the deposition, subject to any
conditions imposed by the court. If the
government tenders the defendant’ s expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant — absent
good cause — waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever adeposition is taken
at the instance of the government, or whenever a deposition
istaken at the instance of a defendant who is unable to bear
the expenses of the taking of the deposition, the court may
direct that the expense of travel and subsistence of the
defendant and the defendant’ s attorney for attendance at the
examination and the cost of the transcript of the deposition
shall be paid by the government.

(d) Expenses. If the deposition was requested by the
government, the court may — or if the defendant is
unable to bear the deposition expenses, the court
must — order the government to pay:

)

%)

any reasonable travel and subsistence expenses
of the defendant and the defendant’ s attorney
to attend the deposition; and

the costs of the deposition transcript.
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(d) How Taken. Subject to such additional conditions as (e Manner of Taking. Unlessthese rules or acourt
the court shall provide, a deposition shall be taken and filed order provides otherwise, a deposition must be
in the manner provided in civil actions except as otherwise taken and filed in the same manner as a deposition
provided in these rules, provided that (1) in no event shall a inacivil action, except that:
deposition be taken of a party defendant without that
defendant’ s consent, and (2) the scope and manner of (1) A defendant may not be deposed without that
examination and cross-examination shall be such as would defendant’ s consent.
be allowed in thetrial itself. The government shall make
available to the defendant or the defendant’ s counsel for (2) The scope and manner of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be
statement of the witness being deposed which isin the the same as would be allowed during trial.
possession of the government and to which the defendant
would be entitled at the trial. (3) Thegovernment must provide to the defendant

or the defendant’ s attorney, for use at the
deposition, any statement of the deponent in
the government’ s possession to which the
defendant would be entitled at trial.

(e) Use. Atthetrial or upon any hearing, apart or al of a (f) UseasEvidence. A party may use al or part of a
deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as awitness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which isrelevant to the
part offered and any party may offer other parts.

(f) Objectionsto Deposition Testimony. Objectionsto (g) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.
taking of the deposition.

(9) Deposition by Agreement Not Precluded. Nothing in (h) Depositions by Agreement Permitted. The parties

thisrule shall preclude the taking of a deposition, orally or
upon written questions, or the use of a deposition, by

agreement of the parties with the consent of the court.

may by agreement take and use a deposition with
the court’ s consent.

COMMITTEE NOTE

Thelanguage of Rule 15 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.
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In Rule 15(a), thelist of materials to be produced has been amended to include the expansive term “data’ to
reflect the fact that in an increasingly technological culture, the information may exist in a format not already
covered by the more conventional list, such as a book or document.

Thelast portion of current Rule 15(b), dealing with the defendant’ s presence at adeposition, has been moved
to amended Rule 15(c).

Revised Rule 15(d) addressesthe payment of expensesincurred by the defendant and thedefendant’ sattorney.
Under the current rule, if the government requests the deposition, or if the defendant requests the deposition and
isunableto pay for it, the court may direct the government to pay for travel and subsistence expenses for both the
defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the
transcript. Under the amended rule, if the government requested the deposition, the court must require the
government to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government to pay reasonable
subsistence and travel expenses and the deposition transcript costs — regardless of who requested the deposition.
Although the current rule places no apparent limits on the amount of funds that should be reimbursed, the
Committee believed that insertion of the word “reasonable” was consistent with current practice.

Rule 15(f) isintended to more clearly reflect that the admissibility of any deposition taken under theruleis
governed not by the ruleitself, but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and I nspection

Rule 16. Discovery and I nspection

(a) Governmental Disclosur e of Evidence.
(2) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a
defendant the government must disclose to the
defendant and make available for inspection, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government, the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any
written record containing the substance of any relevant
oral statement made by the defendant whether before
or after arrest in response to interrogation by any
person then known to the defendant to be a
government agent; and recorded testimony of the
defendant before agrand jury which relates to the
offense charged. The government must also disclose to
the defendant the substance of any other relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known by the defendant to be a government agent
if the government intends to use that statement at trial.
Upon request of adefendant which is an organization
such as a corporation, partnership, association, or labor
union, the government must disclose to the defendant
any of the foregoing statements made by a person who
the government contends (1) was, at the time of
making the statement, so situated as a director, officer,
employee or agent asto have been able legally to bind
the defendant in respect to the subject of the statement,
or (2) was, at the time of the offense, personally
involved in the alleged conduct constituting the offense
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant
in respect to that alleged conduct in which the person
was involved.

(@) Government’'sDisclosure.

(1) Information Subject to Disclosure.

(A) Defendant’s Oral Satement. Upon a

(B)

defendant’ s request, the government
must disclose to the defendant the
substance of any relevant oral statement
made by the defendant, before or after
arrest, in response to interrogation by a
person the defendant knew was a
government agent if the government
intends to use the statement at trial.

Defendant’ s Written or Recorded
Satement. Upon a defendant’ s request,
the government must disclose to the
defendant, and make available for
inspection, copying, or photographing,
all of the following:

(i) any relevant written or recorded
statement by the defendant if:

(@ the statement iswithin the
government’ s possession,
custody, or control; and

(b) theattorney for the
government knows — or
through due diligence could
know — that the statement
exists,

(if) the portion of any written record
containing the substance of any
relevant oral statement made before
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant’s recorded testimony
before agrand jury relating to the
charged offense.
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(©

Organizational Defendant. Upon a
defendant’ s request, if the defendant is
an organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:

(i) waslegally ableto bind the
defendant regarding the subject of
the statement because of that
person’s position as the defendant’s
director, officer, employee, or
agent; or

(ii) was personally involved in the
alleged conduct constituting the
offense and was legally ableto bind
the defendant regarding that
conduct because of that person’s
position as the defendant’ s director,
officer, employee, or agent.

(B) Defendant’s Prior Record. Upon request of the (D) Defendant’s Prior Record. Upon a
defendant, the government shall furnish to the defendant’ s request, the government
defendant such copy of the defendant’ s prior criminal must furnish the defendant with a copy
record, if any, asiswithin the possession, custody, or of the defendant’ s prior criminal record
control of the government, the existence of whichis that is within the government’s
known, or by the exercise of due diligence may possession, custody, or control if the
become known, to the attorney for the government. attorney for the government knows — or

through due diligence could know — that
the record exists.

(C) Documents and Tangible Objects. Upon request (E) Documentsand Objects. Upon a

of the defendant the government shall permit the
defendant to inspect and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof,
which are within the possession, custody or control of
the government, and which are material to the
preparation of the defendant’ s defense or are intended
for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant.

defendant’ s request, the government
must permit the defendant to inspect and
to copy or photograph books, papers,
documents, data, photographs, tangible
objects, buildings or places, or copies or
portions of any of these items, if the item
is within the government’ s possession,
custody, or control and:

(i) theitemismateria to preparing the
defense;

(if) the government intendsto use the
item in its case-in-chief at tria; or

(iii) theitem was obtained from or
belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the
defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,
and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence of which is known, or by
the exercise of due diligence may become known, to
the attorney for the government, and which are
material to the preparation of the defense or are
intended for use by the government as evidencein
chief at thetrial.

(F) Reports of Examinations and Tests.
Upon a defendant’ s request, the
government must permit a defendant to
inspect and to copy or photograph the
results or reports of any physical or
mental examination and of any scientific
test or experiment if:

(i) theitemiswithinthe government's
possession, custody, or control;

(if) theattorney for the government
knows — or through due diligence
could know — that the item exists;
and

(iii) theitem is materia to preparing the
defense or the government intends
to use the item in its case-in-chief
at trial.

(E) Expert Witnesses. At the defendant’ s request,
the government shall disclose to the defendant a
written summary of testimony that the government
intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence during its casein chief at
trial. If the government requests discovery under
subdivision (b)(1)(C)(ii) of this rule and the defendant
complies, the government shall, at the defendant’s
request, disclose to the defendant a written summary of
testimony the government intends to use under Rules
702, 703, or 705 as evidence at trial on the issue of the
defendant’s mental condition. The summary provided
under this subdivision shall describe the witnesses
opinions, the bases and the reasons for those opinions,
and the witnesses' qualifications.

(G) Expert Testimony. Upon adefendant’s
request, the government must give the
defendant a written summary of any
testimony the government intends to use
inits case-in-chief at trial under Federal
Rules of Evidence 702, 703, or 705. The
summary must describe the witness's
opinions, the bases and reasons for those
opinions, and the witness's
qualifications.

(2) Information Not Subject to Disclosure. Except as
provided in paragraphs (A), (B), (D), and (E) of subdivision
(a)(2), thisrule does not authorize the discovery or
inspection of reports, memoranda, or other internal
government documents made by the attorney for the
government or any other government agent investigating or
prosecuting the case. Nor does the rule authorize the
discovery or inspection of statements made by government
witnesses or prospective government witnesses except as
provided in 18 U.S.C. § 3500.

)

Information Not Subject to Disclosure.
Except as Rule 16(a)(1) provides otherwise,
this rule does not authorize the discovery or
inspection of reports, memoranda, or other
internal government documents made by an
attorney for the government or other
government agent in connection with
investigating or prosecuting the case. Nor
does this rule authorize the discovery or
inspection of statements made by prospective
government witnesses except as provided in 18
U.S.C. § 3500.
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(3) Grand Jury Transcripts. Except as provided in Rules
6, 12(i) and 26.2, and subdivision (a)(1)(A) of thisrule, these
rules do not relate to discovery or inspection of recorded
proceedings of agrand jury.

(3) Grand Jury Transcripts. Thisrule does not
apply to the discovery or inspection of agrand
jury’ s recorded proceedings, except as
provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failureto Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant’ s Disclosure of Evidence.
(2) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph books,
papers, documents, photographs, tangible objects, or copies
or portions thereof, which are within the possession,
custody, or control of the defendant and which the defendant
intends to introduce as evidence in chief at the trial.

(b) Defendant’s Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Objects. If adefendant
requests disclosure under Rule
16(a)(1)(E) and the government
complies, then the defendant must
permit the government, upon request, to
inspect and to copy or photograph books,
papers, documents, data, photographs,
tangible objects, buildings or places, or
copies or portions of any of theseitems
if:

(i) theitemiswithin the defendant’s

possession, custody, or control; and

(if) the defendant intends to use the
item in the defendant’ s case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or
reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when
the results or reports relate to that witness' testimony.

(B) Reports of Examinations and Tests. If a
defendant requests disclosure under Rule
16(a)(1)(F) and the government
complies, the defendant must permit the
government, upon request, to inspect and
to copy or photograph the results or
reports of any physical or mental
examination and of any scientific test or
experiment if:

(i) theitemiswithinthe defendant’s
possession, custody, or control; and

(if) the defendant intends to use the
item in the defendant’ s case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness' s testimony.
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(C) Expert Witnesses. Under the following circumstances,
the defendant shall, at the government’ s request, disclose to
the government a written summary of testimony that the
defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidence at trial: (i) if the
defendant requests disclosure under subdivision (a)(1)(E) of
this rule and the government complies, or (ii) if the
defendant has given notice under Rule 12.2(b) of an intent to
present expert testimony on the defendant’ s mental
condition. This summary shall describe the witnesses
opinions, the bases and reasons for those opinions, and the
witnesses qualifications.

©

Expert Testimony. If a defendant
reguests disclosure under Rule
16(a)(1)(G) and the government
complies, the defendant must give the
government, upon request, awritten
summary of any testimony the defendant
intends to use as evidence at trial under
Federal Rules of Evidence 702, 703, or
705. The summary must describe the
witness' s opinions, the bases and reasons
for these opinions, and the witness's
qualifications.

(2) Information Not Subject To Disclosure. Except asto
scientific or medical reports, this subdivision does not
authorize the discovery or inspection of reports, memoranda,
or other internal defense documents made by the defendant,
or the defendant’ s attorneys or agents in connection with the
investigation or defense of the case, or of statements made
by the defendant, or by government or defense witnesses, or
by prospective government or defense withesses, to the
defendant, the defendant’ s agents or attorneys.

)

Information Not Subject to Disclosure.
Except for scientific or medical reports, Rule
16(b)(1) does not authorize discovery or
inspection of:

(A)

(B)

reports, memoranda, or other documents
made by the defendant, or the

defendant’ s attorney or agent, during the
case’ sinvestigation or defense; or

a statement made to the defendant, or the
defendant’ s attorney or agent, by:

(i) thedefendant;

(i) agovernment or defense witness,
or

(iii) aprospective government or
defense witness.

[(3) Failureto Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during trial,
a party discovers additional evidence or material previously
requested or ordered, which is subject to discovery or
inspection under this rule, such party shall promptly notify
the other party or that other party’s attorney or the court of
the existence of the additional evidence or material.

(©)

Continuing Duty to Disclose. A party who
discovers additional evidence or material before or
during trial must promptly disclose its existence to
the other party or the court if:

(1)

)

the evidence or material is subject to discovery
or inspection under this rule; and

the other party previously requested, or the
court ordered, its production.
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(d) Regulation of Discovery.

(2) Protective and M odifying Orders. Upon a
sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted, or
deferred, or make such other order asis appropriate.
Upon motion by a party, the court may permit the party
to make such showing, in whole or in part, in the form
of awritten statement to be inspected by the judge
alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of
the party’ s statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any
time the court may, for good cause, deny,
restrict, or defer discovery or inspection, or
grant other appropriate relief. The court may
permit a party to show good cause by awritten
statement that the court will inspect ex parte.
If relief is granted, the court must preserve the
entire text of the party’s statement under seal.

(2) Failure To Comply With a Request. If at any
time during the course of proceedingsit is brought to
the attention of the court that a party has failed to
comply with thisrule, the court may order such party
to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing
evidence not disclosed, or it may enter such other order
asit deems just under the circumstances. The court
may specify the time, place and manner of making the
discovery and inspection and may prescribe such terms
and conditions as are just.

(2) Failureto Comply. If aparty failsto comply
with this rule, the court may:

(A) order that party to permit the discovery
or inspection; specify itstime, place, and
manner; and prescribe other just terms
and conditions;

(B) grant acontinuance;

(C) prohibit that party from introducing the
undisclosed evidence; or

(D) enter any other order that isjust under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnessesis
governed by Rule 12.1.

COMMITTEE NOTE

Thelanguage of Rule 16 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C),

(D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and
16(a)(1)(F) require production of specified information if the government intendsto “use” theinformation “inits
case-in-chief at trial.” The Committee believed that the language in revised Rule 16(b)(1)(B), which dealswith a
defendant'sdisclosure of information to the government, should track thesimilar languagein revised Rule 16(a)(1).
In Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: “the defendant intends to
introduce as evidence” to the “defendant intends to use theitem . . .” The Committee recognized that this might
constitute a substantive change in the rule but believed that it was a necessary conforming change with the
provisionsin Rulel6(a)(1)(E) and (F), noted supra, regarding use of evidence by the government.
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In amended Rule 16(d)(1), the last phrase in the current subdivision — which refers to a possible appeal of
the court’ s discovery order — has been deleted. Inthe Committee' sview, no substantive change results from that

deletion. The language is unnecessary because the court, regardiess of whether there is an appeal, will have
maintained the record.

Finally, current Rule 16(g), which addresses the topic of notice of alibi witnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1.
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Rule 17. Subpoena

Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (@ Content. A subpoenamust state the court’s name
subpoena shall be issued by the clerk under the seal of the and thetitle of the proceeding, include the seal of
court. It shall state the name of the court and thetitle, if any, the court, and command the witness to attend and
of the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.
it is directed to attend and give testimony at the time and The clerk must issue a blank subpoena — signed and
place specified therein. The clerk shall issue a subpoena, sealed — to the party requesting it, and that party
signed and sealed but otherwise in blank to a party must fill in the blanks before the subpoenais
reguesting it, who shall fill in the blanks before it is served. served.

A subpoena shall be issued by a United States magistrate
judgein a proceeding before that magistrate judge, but it

need not be under the seal of the court.

(b) Defendants Unable to Pay. The court shall order at any | (b) Defendant Unableto Pay. Upon adefendant’s ex
time that a subpoena be issued for service on a named parte application, the court must order that a
witness upon an ex parte application of a defendant upon a subpoena be issued for a named witnessif the
satisfactory showing that the defendant is financially unable defendant shows an inability to pay the witness's
to pay the fees of the witness and that the presence of the fees and the necessity of the witness's presence for
witness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoena
orders the subpoenato be issued, the costs incurred by the to beissued, the process costs and witness fees will
process and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid for
paid in the same manner in which similar costs and fees are witnesses the government subpoenas.
paid in case of awitness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (¢) Producing Documents and Objects.

Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents
or other objects designated therein. The court on motion
made promptly may quash or modify the subpoena if
compliance would be unreasonable or oppressive. The court
may direct that books, papers, documents or objects
designated in the subpoena be produced before the court at a
time prior to the trial or prior to the time when they are to be
offered in evidence and may upon their production permit
the books, papers, documents or objects or portions thereof
to be inspected by the parties and their attorneys.

(1) In General. A subpoenamay order the
witness to produce any books, papers,
documents, data, or other objects the subpoena
designates. The court may direct the witness
to produce the designated itemsin court before
trial or before they are to be offered in
evidence. When the items arrive, the court
may permit the parties and their attorneys to
inspect all or part of them.

(2) Quashing or Modifying the Subpoena. On
motion made promptly, the court may quash or
modify the subpoenaif compliance would be
unreasonable or oppressive.
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(d) Service. A subpoenamay be served by the marshal, by a | (d) Service. A marshal, adeputy marshal, or any
deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old may serve a
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the
shall be made by delivering a copy thereof to the person subpoenato the witness and must tender to the
named and by tendering to that person the feefor 1 day’s withess one day’ s withess-attendance fee and the
attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not
mileage need not be tendered to the witness upon service of tender the attendance fee or mileage allowance
asubpoenaissued in behalf of the United States or an officer when the United States, afederal officer, or a
or agency thereof. federal agency has requested the subpoena.

(e) Place of Service. (e) Placeof Service.

(1) I'n United States. A subpoena requiring the

attendance of awitness at a hearing or trial may be (1) IntheUnited States. A subpoenarequiring a

served at any place within the United States. witness to attend a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoenadirected to awitnessin a

foreign country shall issue under the circumstances and (2) InaForeign Country. If thewitnessisina

in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the

U.SC., §1783. subpoena s service.

(f) For Taking Depositions; Place of Examination. (f) Issuing a Deposition Subpoena.
(1) I'ssuance. An order to take a deposition authorizes
the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein. deposition is to be taken to issue a subpoena
for any witness named or described in the
(2) Place. The witness whose deposition is to be taken order.
may be required by subpoenato attend at any place
designated by the tria court, taking into account the (2) Place. After considering the convenience of
convenience of the witness and the parties. the witness and the parties, the court may
order — and the subpoena may require — the
witness to appear anywhere the court
designates.
(g) Contempt. Failure by any person without adequate (9 Contempt. The court (other than a magistrate
excuse to obey a subpoena served upon that person may be judge) may hold in contempt a witness who,
deemed a contempt of the court from which the subpoena without adequate excuse, disobeys a subpoena
issued or of the court for the district in which it issued if it issued by afederal court in that district. A
was issued by a United States magistrate judge. magistrate judge may hold in contempt a witness
who, without adequate excuse, disobeys a subpoena
issued by that magistrate judge as provided in 28
U.S.C. § 636(€).

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No

made by witnesses or prospective witnesses may not be
subpoenaed from the government or the defendant under this
rule, but shall be subject to production only in accordance
with the provisions of Rule 26.2.

party may subpoena a statement of awitness or of a
prospective witness under thisrule. Rule 26.2
governs the production of the statement.
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COMMITTEE NOTE

Thelanguage of Rule 17 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

A potential substantive change has been madein Rule 17(c)(1); theword “data’ has been added to thelist of
matters that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not already covered by the more
conventional list, such as a book or document.

Rule 17(g) has been amended to recogni ze the contempt powers of acourt (other than amagistratejudge) and
amagistrate judge.
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Rule 17.1. Pretrial Conference

Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information
the court upon motion of any party or upon its own motion
may order one or more conferences to consider such matters
aswill promote afair and expeditioustrial. At the
conclusion of a conference the court shall prepare and file a
memorandum of the matters agreed upon. No admissions
made by the defendant or the defendant’ s attorney at the
conference shall be used against the defendant unless the
admissions are reduced to writing and signed by the
defendant and the defendant’ s attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

On itsown, or on a party’ s motion, the court may
hold one or more pretrial conferences to promote afair
and expeditious trial. When a conference ends, the court
must prepare and file a memorandum of any matters
agreed to during the conference. The government may
not use any statement made during the conference by the
defendant or the defendant’ s attorney unlessitisin
writing and is signed by the defendant and the
defendant’ s attorney.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not
represented by counsel. It isunclear whether this would bar such a conference when the defendant invokes the
constitutional right to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version
makes clear that apretrial conference may be held in these circumstances. Moreover, the Committee believed that
pretrial conferences might be particularly useful in those cases where the defendant is proceeding pro se.
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V.VENUE TITLEV.VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, the
the prosecution shall be had in adistrict in which the offense | government must prosecute an offense in a district where
was committed. The court shall fix the place of trial within the offense was committed. The court must set the place

the district with due regard to the convenience of the of trial within the district with due regard for the
defendant and the witnesses and the prompt administration convenience of the defendant and the witnesses, and the
of justice. prompt administration of justice.

COMMITTEE NOTE

Thelanguage of Rule 18 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 19. Rescinded. Rule 19. [Reserved.]
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Rule 20. Transfer From the District for Plea and
Sentence

Rule 20. Transfer for Plea and Sentence

(@) Indictment or Information Pending. A defendant (@) Consentto Transfer. A prosecution may be
arrested, held, or present in a district other than that in which transferred from the district where the indictment or
an indictment or information is pending against that information is pending, or from which awarrant on
defendant may state in writing awish to plead guilty or nolo acomplaint has been issued, to the district where
contendere, to waive trial in the district in which the the defendant is arrested, held, or present if:
indictment or information is pending, and to consent to
disposition of the casein the district in which that defendant (1) thedefendant statesin writing awish to plead
was arrested, held, or present, subject to the approval of the guilty or nolo contendere and to waivetrial in
United States attorney for each district. Upon receipt of the the district where the indictment, information,
defendant’ s statement and of the written approval of the or complaint is pending, consents in writing to
United States attorneys, the clerk of the court in which the the court’ s disposing of the case in the
indictment or information is pending shall transmit the transferee district, and files the statement in
papers in the proceeding or certified copies thereof to the the transferee district; and
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue (2) the United States attorneysin both districts
in that district. approve the transfer in writing.

(b) Clerk’sDuties. After receiving the defendant’s
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which acomplaint is pending against that defendant may
state in writing awish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the casein the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
for each district. Upon filing the written waiver of venuein
the district in which the defendant is present, the prosecution
may proceed asif venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant

been transferred pursuant to subdivision (a) or (b) of this
rule the defendant pleads not guilty, the clerk shall return the
papers to the court in which the prosecution was
commenced, and the proceeding shall be restored to the
docket of that court. The defendant’ s statement that the
defendant wishesto plead guilty or nolo contendere shall not
be used against that defendant.

pleads not guilty after the case has been transferred
under Rule 20(a), the clerk must return the papersto
the court where the prosecution began, and that
court must restore the proceeding to its docket. The
defendant’ s statement that the defendant wished to
plead guilty or nolo contendere is not, in any civil

or criminal proceeding, admissible against the
defendant.
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(d) Juveniles. A juvenile (asdefined in 18 U.S.C. § 5031)
who is arrested, held, or present in a district other than that
in which the juvenileis alleged to have committed an act in
violation of alaw of the United States not punishable by
death or life imprisonment may, after having been advised
by counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the
juvenileis arrested, held, or present. The consent shall be
given in writing before the court but only after the court has
apprised the juvenile of the juvenile srights, including the
right to be returned to the district in which the juvenileis
alleged to have committed the act, and of the consequences
of such consent.

(d) Juveniles.

(1)

)

Consent to Transfer. A juvenile, asdefined in
18 U.S.C. § 5031, may be proceeded against as
ajuvenile delinguent in the district where the
juvenileis arrested, held, or present if:

(A) thealleged offense that occurred in the
other district is not punishable by death
or life imprisonment;

(B)
(©)

an attorney has advised the juvenile;

the court has informed the juvenile of
thejuvenile's rights— including the
right to be returned to the district where
the offense allegedly occurred — and the
consequences of waiving those rights;
(D) thejuvenile, after receiving the court’s
information about rights, consentsin
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

(E) theUnited States attorneys for both
districts approve the transfer in writing;
and

(F) thetransferee court approves the
transfer.

Clerk’s Duties. After receiving the juvenile’s
written consent and the required approvals, the
clerk where the indictment, information, or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.
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COMMITTEE NOTE

Thelanguage of Rule 20 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new
Rule 20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1)
have been completed and the transfer is approved, thefile (or certified copy) must be transmitted from the original

court to the transferee court.
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Rule 21. Transfer From the District for Trial

Rule 21. Transfer for Trial

(a) For Prejudicein the District. The court upon motion of | (&) For Prejudice. Upon the defendant’s motion, the
the defendant shall transfer the proceeding asto that court must transfer the proceeding against that
defendant to another district whether or not such district is defendant to another district if the court is satisfied
specified in the defendant’ s motion if the court is satisfied that so great a prejudice against the defendant exists
that there existsin the district where the prosecution is in the transferring district that the defendant cannot
pending so great a prejudice against the defendant that the obtain afair and impartial trial there.
defendant cannot obtain afair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant’s motion,
parties and witnesses, and in the interest of justice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as more counts, against that defendant to another
to that defendant or any one or more of the counts thereof to district for the convenience of the parties and
another district. witnesses and in the interest of justice.

(c) Proceedings on Transfer. When atransfer is ordered (c) Proceedingson Transfer. When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee
proceeding istransferred all papersin the proceeding or district thefile, or a certified copy, and any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the
shall continuein that district. transferee district.

(d) TimetoFileaMaotionto Transfer. A motionto

transfer may be made at or before arraignment or at
any other time the court or these rules prescribe.

COMMITTEE NOTE

Thelanguage of Rule 21 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of
Rule 22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in

Rule 21.
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Rule 22. Time of Motion to Transfer Rule 22. [Transferred.]

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or these
rules may prescribe.

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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VI. TRIAL

TITLEVI. TRIAL

Rule 23. Trial by Jury or by the Court

Rule 23. Jury or Nonjury Trial

(@) Trial by Jury. Casesrequired to be tried by jury shall (@ Jury Trial. If the defendant isentitled to ajury
be so tried unless the defendant waives ajury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. (1) thedefendant waivesajury trial in writing;
(2) the government consents; and
(3) the court approves.
(b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing
with the approval of the court that the jury shall consist of () InGeneral. A jury consistsof 12 persons
any number lessthan 12 or that avalid verdict may be unless this rule provides otherwise.
returned by ajury of lessthan 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse ajuror for just cause after court’s approval, stipulate in writing that:
the jury hasretired to consider its verdict, in the discretion of
the court avalid verdict may be returned by the remaining (A) thejury may consist of fewer than 12
11 jurors. persons, or
(B) ajury of fewer than 12 persons may
return averdict if the court findsit
necessary to excuse a juror for good
cause after the trial begins.
(3) Court Order for a Jury of 11. After thejury
has retired to deliberate, the court may
permit ajury of 11 personsto return a
verdict, even without a stipulation by the
parties, if the court finds good cause to
excuse ajuror.
(c) Trial Without a Jury. Inacasetried without ajury the () Nonjury Trial. Inacasetried without ajury, the

court shall make a general finding and shall in addition, on
request made before the general finding, find the facts
specially. Such findings may be oral. If an opinion or
memorandum of decisionisfiled, it will be sufficient if the
findings of fact appear therein.

court must find the defendant guilty or not guilty.
If a party requests before the finding of guilty or
not guilty, the court must state its specific
findings of fact in open court or in awritten
decision or opinion.

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.
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In current Rule 23(b), theterm “just cause” has been replaced with the more familiar term“ good cause,” that

appearsin other rules. No change in substance is intended.

Rule24. Trial Jurors

Rule?24. Trial Jurors

(a) Examination. The court may permit the defendant or (@) Examination.
the defendant’ s attorney and the attorney for the government
to conduct the examination of prospective jurors or may (1) In General. The court may examine
itself conduct the examination. In the latter event the court prospective jurors or may permit the attorneys
shall permit the defendant or the defendant’ s attorney and for the partiesto do so.
the attorney for the government to supplement the
examination by such further inquiry asit deems proper or (2) Court Examination. If the court examinesthe
shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the
guestions by the parties or their attorneys as it deems proper. partiesto:
(A) ask further questions that the court
considers proper; or
(B) submit further questions that the court
may ask if it considers them proper.
(b) Peremptory Challenges. If the offense charged is (b) Peremptory Challenges. Each sideis entitled to

punishable by death, each side is entitled to 20 peremptory
challenges. If the offense charged is punishable by
imprisonment for more than one year, the government is
entitled to 6 peremptory challenges and the defendant or
defendants jointly to 10 peremptory challenges. If the
offense charged is punishable by imprisonment for not more
than one year or by fine or both, each sideis entitled to 3
peremptory challenges. If there is more than one defendant,
the court may alow the defendants additional peremptory
challenges and permit them to be exercised separately or
jointly.

the number of peremptory challenges to prospective

jurors specified below. The court may allow
additional peremptory challengesto multiple
defendants, and may allow the defendantsto
exercise those challenges separately or jointly.

(1) Capital Case. Each side has 20 peremptory
challenges when the government seeks the
death penalty.

(2) Other Felony Case. The government has 6

peremptory challenges and the defendant or

defendants jointly have 10 peremptory
challenges when the defendant is charged with

a crime punishable by imprisonment of more

than one year.

Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.

©)
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(c) Alternate Jurors.

(2) In General. The court may empanel no more than
6 jurors, in addition to the regular jury, to sit as alternate
jurors. An alternate juror, in the order caled, shall replace a
juror who becomes or is found to be unable or disqualified to
perform juror duties. Alternate jurorsshall (i) be drawnin
the same manner, (ii) have the same qualifications, (iii) be
subject to the same examination and challenges, and (iv)
take the same oath asregular jurors. An aternate juror has
the same functions, powers, facilities and privilegesas a
regular juror.

(©)

Alternate Jurors.

(1)

)

In General. The court may impanel up to 6
aternate jurors to replace any jurors who are
unable to perform or who are disgqualified from
performing their duties.

Procedure.

(A) Alternate jurors must have the same
gualifications and be selected and sworn
in the same manner as any other juror.

(B) Alternate jurorsreplace jurorsin the

same sequence in which the alternates

were selected. An alternate juror who
replaces a juror has the same authority as
the other jurors.

(2) Peremptory Challenges. In addition to challenges
otherwise provided by law, each sideis entitled to 1
additional peremptory challenge if 1 or 2 alternate jurors are
empaneled, 2 additional peremptory challengesif 3 or 4
alternate jurors are empaneled, and 3 additional peremptory
challengesif 5 or 6 alternate jurors are empaneled. The
additional peremptory challenges may be used to remove an
aternate juror only, and the other peremptory challenges
allowed by these rules may not be used to remove an
alternate juror.

(3) Retention of Alternate Jurors. When the jury
retires to consider the verdict, the court in its discretion may
retain the alternate jurors during deliberations. If the court
decides to retain the alternate jurors, it shall ensure that they
do not discuss the case with any other person unless and
until they replace ajuror during deliberations. If an alternate
replaces aregular juror after deliberations have begun, the
court shall instruct the jury to begin its deliberations anew.

®3)

(4)

Retaining Alternate Jurors. The court may
retain alternate jurors after the jury retiresto
deliberate. The court must ensure that a
retained alternate does not discuss the case
with anyone until that alternate replaces ajuror
or isdischarged. If an alternate replaces a
juror after deliberations have begun, the court
must instruct the jury to begin its deliberations
anew.

Peremptory Challenges. Each sideis entitled
to the number of additional peremptory
challenges to prospective alternate jurors
specified below. These additional challenges
may be used only to remove alternate jurors.

(A) Oneor Two Alternates. One additional
peremptory challenge is permitted when
one or two alternates are impanel ed.

(B) Threeor Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impanel ed.

(C) Fiveor Sx Alternates. Three additional

peremptory challenges are permitted
when five or six aternates are
impaneled.
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COMMITTEE NOTE

Thelanguage of Rule 24 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Inrestyling Rule 24(a), the Committee del eted the language that authorized the defendant to conduct voir dire
of prospectivejurors. The Committee believed that the current language was potentially ambiguous and could lead
one incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or
additional voir dire. The Committee believed that the intent of the current provision wasto permit a defendant to
participate personally in voir dire only if the defendant was acting pro se. Amended Rule 24(a) refers only to
attorneysfor the parties, i.e., the defense counsel and the attorney for the government, with the understanding that
if the defendant is not represented by counsel, the court may still, in its discretion, permit the defendant to
participate in voir dire. In summary, the Committee intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to
the defendants. If the court does so, the prosecution may request additional challengesin a multi-defendant case,
not to exceed the total number available to the defendantsjointly. The court, however, is not required to equalize
the number of challenges where additional challenges are granted to the defendant.
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Rule 25. Judge; Disability

Rule 25. Judge' s Disability

(a) During Trial. If by reason of death, sickness or other
disability the judge before whom ajury trial has commenced
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity
with the record of thetrial, may proceed with and finish the
trial.

(@ DuringTrial. Any judge regularly sitting in or
assigned to the court may complete ajury trial if:

(1) thejudge before whom the trial began cannot
proceed because of death, sickness, or other
disability; and

(2) thejudge completing thetria certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the
duties to be performed by the court after a verdict or finding
of guilt, any other judge regularly sitting in or assigned to
the court may perform those duties; but if that judge is
satisfied that a judge who did not preside at the trial cannot
perform those duties or that it is appropriate for any other
reason, that judge may grant anew trial.

(b) After aVerdict or Finding of Guilty.

(1) InGeneral. After averdict or finding of
guilty, any judge regularly sitting in or
assigned to a court may complete the court’s
dutiesif the judge who presided at trial cannot
perform those duties because of absence,
death, sickness, or other disability.

(2) GrantingaNew Trial. The successor judge
may grant a new trial if satisfied that:

(A) ajudge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) anew trial is necessary for some other
reason.

COMMITTEE NOTE

Thelanguage of Rule 25 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could
perform post-trial duties or when the judge determines that there is some other reason for doing so. The current
ruleindicatesthat thosereasonsmust be“ appropriate.” The Committee, however, believed that abetter termwould
be “necessary,” because that term includes notions of manifest necessity. No change in meaning or practice is

intended.
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Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally In every trial the testimony of witnesses must be
in open court, unless otherwise provided by an Act of taken in open court, unless otherwise provided by a
Congress, or by these rules, the Federal Rules of Evidence, statute or by rules adopted under 28 U.S.C. 88 2072-
or other rules adopted by the Supreme Court. 2077.

COMMITTEE NOTE

Thelanguage of Rule 26 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 26 isamended, by deletingtheword“ orally,” to accommodate witnesseswho arenot ableto present oral
testimony in open court and may need, for example, asign language interpreter. The change conformstherule, in
that respect, to Federal Rule of Civil Procedure 43.

REPORTER'SNOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rulethat includeswhat it considered at |east one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26 was one of those rules. This proposed
revision of Rule 26 includes only style changes. Ancther version of Rule 26, which includes an amendment that
would authorize a court to receive testimony from aremote location, is presented in the “substantive” package.
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Rule 26.1. Determination of Foreign Law

Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of
aforeign country shall give reasonable written notice. The
court, in determining foreign law, may consider any relevant
material or source, including testimony, whether or not
submitted by a party or admissible under the Federal Rules
of Evidence. The court’s determination shall be treated as a

ruling on a question of law.

A party intending to raise an issue of foreign law
must provide the court and all parties with reasonable
written notice. Issues of foreign law are questions of law,
but in deciding such issues a court may consider any
relevant material or source — including testimony —
without regard to the Federal Rules of Evidence.

COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rulesto make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.
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Rule 26.2. Production of Witness Statements

Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After awitness other thanthe | (a) Motion to Produce. After awitness other than the
defendant has testified on direct examination, the court, on defendant has testified on direct examination, the
motion of a party who did not call the witness, shall order court, on motion of a party who did not call the
the attorney for the government or the defendant and the witness, must order an attorney for the government
defendant’ s attorney, as the case may be, to produce, for the or the defendant and the defendant’ s attorney to
examination and use of the moving party, any statement of produce, for the examination and use of the moving
the witness that isin their possession and that relates to the party, any statement of the witnessthat isin their
subject matter concerning which the witness has testified. possession and that relates to the subject matter of

the witness' s testimony.

(b) Production of Entire Statement. If theentirecontents | (b) Producing the Entire Statement. If the entire
of the statement relate to the subject matter concerning statement rel ates to the subject matter of the
which the witnhess has testified, the court shall order that the witness' s testimony, the court must order that the
statement be delivered to the moving party. statement be delivered to the moving party.

(c) Production of Excised Statement. If the other party (¢) Producing a Redacted Statement. If the party
claims that the statement contains privileged information or who called the withess claims that the statement
matter that does not relate to the subject matter concerning contains information that is privileged or does not
which the witness has testified, the court shall order that it relate to the subject matter of the witness's
be delivered to the court in camera. Upon inspection, the testimony, the court must inspect the statement in
court shall excise the portions of the statement that are camera. After excising any privileged or unrelated
privileged or that do not relate to the subject matter portions, the court must order delivery of the
concerning which the witness has testified, and shall order redacted statement to the moving party. If the
that the statement, with such material excised, be delivered defendant objects to an excision, the court must
to the moving party. Any portion of the statement that is preserve the entire statement with the excised
withheld from the defendant over the defendant’ s objection portion indicated, under seal, as part of the record.
must be preserved by the attorney for the government, and, if
the defendant appeal s a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recessfor Examination of Statement. Upon delivery | (d) Recessto Examinea Statement. The court may
of the statement to the moving party, the court, upon recess the proceedings to alow time for a party to
application of that party, may recess the proceedings so that examine the statement and prepare for its use.
counsel may examine the statement and prepare to useit in
the proceedings.

(e) Sanction for Failureto Produce Statement. If the (e) Sanction for Failureto Produce or Deliver a

other party elects not to comply with an order to deliver a
statement to the moving party, the court shall order that the
testimony of the witness be stricken from the record and that
thetrial proceed, or, if it isthe attorney for the government
who elects not to comply, shall declare amistrial if required
by the interest of justice.

Statement. If the party who called the witness
disobeys an order to produce or deliver a statement,
the court must strike the witness' s testimony from
the record. If an attorney for the government
disobeys the order, the court must declare amistrial
if justice so requires.
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(f) Definition. Asused in thisrule, a"statement” of a (f) "Statement" Defined. Asusedinthisrule, a

witness means: witness's "statement” means:

(1) awritten statement made by the witnessthat is (1) awritten statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness;

(2) asubstantialy verbatim, contemporaneously

(2) asubstantialy verbatim recital of an oral statement recorded recital of the witness' s oral statement
made by the withess that is recorded that is contained in any recording or any
contemporaneously with the making of the oral transcription of arecording; or
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) thewitness's statement to agrand jury,
transcription thereof; or however taken or recorded, or atranscription

of such a statement.
(3) a statement, however taken or recorded, or a
transcription thereof, made by the witness to a grand

jury.

(g) Scope of Rule. Thisrule applies at a suppression (g Scope. Thisrule appliesat trial, at a suppression
hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in
to the extent specified: the following rules:

(1) inRule32(c)(2) at sentencing; (1) Rule5.1(h) (preliminary hearing);
(2) inRule 32.1(c) at a hearing to revoke or modify (2) Rule 32(i)(2) (sentencing);

probation or supervised release;
(3) Rule 32.1(e) (hearing to revoke or modify
(3) inRule46(i) at adetention hearing; probation or supervised release);

(4) inRule 8 of the Rules Governing Proceedings (4) Rule46(j) (detention hearing); and

under 28 U.S.C. § 2255; and
(5) Rule 8 of the Rules Governing Proceedings
(5) inRuleb5.1 at apreliminary examination. under 28 U.S.C. § 2255.

COMMITTEE NOTE
The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rulesto make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.
Current Rule 26.2(c) statesthat if the court withholds a portion of astatement, over the defendant’ sobjection,
“the attorney for the government” must preserve the statement. The Committee believed that the better rulewould
be for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a “redacted”
statement instead of an “excised” statement. No change in practiceisintended.

Finally, the list of proceedingsin Rule 26.2(g) has been placed in rule-number order.
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Rule 26.3. Mistrial

Rule 26.3. Mistrial

Before ordering amistrial, the court shall provide an

opportunity for the government and for each defendant to
comment on the propriety of the order, including whether
each party consents or objectsto amistrial, and to suggest

any alternatives.

Before ordering amistrial, the court must give each
defendant and the government an opportunity to comment
on the propriety of the order, to state whether that party
consents or objects, and to suggest alternatives.

COMMITTEE NOTE

Thelanguage of Rule26.3 hasbeen amended as part of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 27. Proof of Official Record

Rule 27. Proving an Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner asin civil | such arecord, or the lack of arecord or entry in the same

actions,

manner asin acivil action.

COMMITTEE NOTE

Thelanguage of Rule 27 has been amended as part of the general restyling of the Criminal Rulesto make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and set the

and may fix the reasonable compensation of such interpreter. | reasonable compensation for an interpreter. The

Such compensation shall be paid out of funds provided by compensation must be paid from funds provided by law
law or by the government, as the court may direct. or by the government, as the court may direct.

COMMITTEE NOTE
Thelanguage of Rule 28 has been amended as part of the general restyling of the Criminal Rulesto make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Page -95-




Rule 29. Motion for Judgment of Acquittal

Rule 29. Motion for a Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for (2) Before Submission totheJury. After the
directed verdict are abolished and motions for judgment of government closes its evidence or after the close of
acquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant’s
adefendant or of its own motion shall order the entry of motion must enter ajudgment of acquittal of any
judgment of acquittal of one or more offenses charged in the offense for which the evidence isinsufficient to
indictment or information after the evidence on either sideis sustain a conviction. The court may on its own
closed if the evidence is insufficient to sustain a conviction consider whether the evidence isinsufficient to
of such offense or offenses. If the defendant’s motion for sustain aconviction. If the court deniesamotion
judgment of acquittal at the close of the evidence offered by for ajudgment of acquittal at the close of the
the government is not granted, the defendant may offer government’ s evidence, the defendant may offer
evidence without having reserved the right. evidence without having reserved the right to do so.

(b) Reservation of Decision on Motion. The court may (b) Reserving Decision. The court may reserve

reserve decision on amotion for judgment of acquittal,
proceed with the trial (where the motion is made before the
close of all the evidence), submit the case to the jury and
decide the motion either before the jury returns averdict or
after it returns averdict of guilty or is discharged without
having returned a verdict. If the court reserves adecision, it
must decide the motion on the basis of the evidence at the
time the ruling was reserved.

decision on the motion, proceed with the trial
(where the motion is made before the close of all
the evidence), submit the case to the jury, and
decide the motion either before the jury returns a
verdict or after it returns averdict of guilty or is
discharged without having returned a verdict. If the
court reserves decision, it must decide the motion
on the basis of the evidence at the time the ruling
was reserved.

(c) Motion After Discharge of Jury. If thejury returnsa
verdict of guilty or is discharged without having returned a
verdict, amotion for judgment of acquittal may be made or
renewed within 7 days after the jury is discharged or within
such further time as the court may fix during the 7-day
period. If averdict of guilty is returned the court may on
such motion set aside the verdict and enter judgment of
acquittal. If no verdict is returned the court may enter
judgment of acquittal. It shall not be necessary to the making
of such amotion that a similar motion has been made prior
to the submission of the case to the jury.

(©)

After Jury Verdict or Discharge.

(1) Timefor aMotion. A defendant may move
for ajudgment of acquittal, or renew such a
motion, within 7 days after a guilty verdict or
after the court discharges the jury, whichever
islater, or within any other time the court sets
during the 7-day period.

(2) Ruling on the Mation. If the jury has returned

aguilty verdict, the court may set aside the

verdict and enter an acquittal. If the jury has

failed to return averdict, the court may enter a

judgment of acquittal.

(3 No Prior Motion Required. A defendant is

not required to move for ajudgment of

acquittal before the court submits the caseto

the jury as aprerequisite for making such a

motion after jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a
motion for judgment of acquittal after verdict of guilty under
this Rule is granted, the court shall also determine whether
any motion for anew trial should be granted if the judgment
of acquittal isthereafter vacated or reversed, specifying the
grounds for such determination. If the motion for anew trial
is granted conditionally, the order thereon does not affect the
finality of the judgment. If the motion for anew trial has
been granted conditionally and the judgment is reversed on
appeal, the new trial shall proceed unless the appellate court
has otherwise ordered. If such motion has been denied
conditionally, the appellee on appeal may assert error in that
denial, and if the judgment is reversed on appeal, subsequent
proceedings shall be in accordance with the order of the
appellate court.

(d) Conditional Ruling on a Motion for aNew Trial.

(1)

)

®3)

Motion for a New Trial. If the court enters a
judgment of acquittal after a guilty verdict, the
court must also conditionally determine
whether any motion for anew tria should be
granted if the judgment of acquittal islater
vacated or reversed. The court must specify
the reasons for that determination.

Finality. The court’s order conditionally
granting a motion for anew trial does not
affect the finality of the judgment of acquittal.

Appeal.

(A) Grant of a Motion for a New Trial. If the
court conditionally grants amotion for a
new trial and an appellate court later
reverses the judgment of acquittal, the
trial court must proceed with the new
trial unless the appellate court orders
otherwise.

Denial of a Motion for a New Trial. If
the court conditionally denies a motion
for anew trial, an appellee may assert
that the denial was erroneous. If the
appellate court |ater reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

(B)

COMMITTEE NOTE

Thelanguage of Rule 29 has been amended as part of the general restyling of the Criminal Rulesto make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

In Rule 29(a), the first sentence abolishing “directed verdicts’ has been deleted because it is unnecessary.
The rule continues to recognize that ajudge may sua sponte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing of a motion for judgment of acquittal. The amended rule now
includes language that the motion must be made within 7 days after aguilty verdict or after the judge dischargesthe
jury, whichever occurs later. That change reflects the fact that in a capital case or in a case involving criminal
forfeiture, for example, the jury may not be discharged until it has completed its sentencing duties. The court may
still set another time for the defendant to make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument

29.1. Closing Argument

After the closing of evidence the prosecution shall open the
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal.

Closing arguments proceed in the following order:
() thegovernment argues,
(b) the defense argues,; and

(c) the government rebuts.

COMMITTEE NOTE

Thelanguage of Rule29.1 hasbeen amended aspart of the general restyling of the Criminal Rulesto makethem
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 30. Instructions

Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (@ InGeneral. Any party may request in writing that
thetrial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during thetrial
requests shall be furnished to all parties. The court shall that the court reasonably sets. When the request is
inform counsel of its proposed action upon the requests prior made, the requesting party must furnish a copy to
to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both
times. No party may assign as error any portion of the (b) Rulingon a Request. The court must inform the
charge or omission therefrom unless that party objects parties before closing arguments how it intends to
thereto before the jury retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be givento make | (c) Timefor Giving Instructions. The court may
the objection out of the hearing of the jury and, on request of instruct the jury before or after the arguments are
any party, out of the presence of the jury. completed, or at both times.

(d) Objectionsto Instructions. A party who objectsto

any portion of theinstructions or to afailure to give
arequested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retiresto deliberate. An opportunity
must be given to object out of the jury’s hearing
and, on reguest, out of the jury’s presence. Failure
to object in accordance with this rule precludes
appellate review, except as permitted under

Rule 52(b).

COMMITTEE NOTE

Thelanguage of Rule 30 has been amended as part of the general restyling of the Criminal Rulesto make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted bel ow.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserveaclaim of error regarding

an instruction or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection
(beforethejury retiresto deliberate). Asthe Supreme Court recognized in Jonesv. United Sates, 527 U.S. 373, 388
(1999), read literally, current Rule 30 could be construed to bar any appellate review when in fact a court may
conduct alimited review under aplain error standard. Thetopic of plain error is not addressed in Rule 30 because
itisaready covered in Rule 52. No changein practice isintended by the amendment.

REPORTER’SNOTES

Inpublishingthe* style” changesto the Federal Rulesof Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication isto highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changesin current practice. Rule 30 was one of thoserules. This proposed revision of Rule
30includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is
presented in the “substantive” package.
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Rule 31. Verdict

Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (@ Return. Thejury must return its verdict to ajudge
returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

(b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.
defendants, the jury at any time during its deliberations may

return averdict or verdicts with respect to a defendant or (1) Multiple Defendants. If there are multiple
defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return averdict at any
with respect to all, the defendant or defendants as to whom it time during its deliberations as to any

does not agree may betried again. defendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts on which it has
agreed.

(3) Mistrial and Retrial. If the jury cannot agree
on averdict on one or more counts, the court
may declare amistrial on those counts. The
government may retry any defendant on any
count on which the jury could not agree.

(c) Conviction of Less Offense. The defendant may be (c) Lesser Offenseor Attempt. A defendant may be
found guilty of an offense necessarily included in the offense found guilty of any of the following:

charged or of an attempt to commit either the offense

charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense
attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
isan offense in its own right.

(d) Poll of Jury. After averdict is returned but before the (d) Jury Poll. After averdict isreturned but before the

jury isdischarged, the court shall, on a party’ s request, or
may on its own motion, poll the jurorsindividually. If the
poll reveals alack of unanimity, the court may direct the
jury to deliberate further or may declare amistrial and
discharge thejury.

jury is discharged, the court must on a party’s
request, or may on its own, poll the jurors
individually. If the poll reveals alack of unanimity,
the court may direct the jury to deliberate further or
may declare amistrial and discharge the jury.

(e) Criminal Forfeiture. [Abrogated]
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COMMITTEE NOTE

Thelanguage of Rule 31 has been amended as part of the general restyling of the Criminal Rulesto make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 31(b) has been amended to clarify that ajury may return partial verdicts, either asto multiple defendants
or multiplecounts, or both. See, e.g., United Satesv. Cunningham, 145 F.3d 1385, 1388-90 (D.C. Cir. 1998) (partial
verdicts on multiple defendants and counts). No change in practice is intended.
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