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CHAIRMAN LEVI: GOOD MORNING. MY NAME IS DAVID

|LEVI. THANK YOU VERY MUCH FOR BEING HERE THIS MORNING TO

HELP THE CIVIL RULES“ADVISORy COMMITTEE IN THIS PROJECT
THAT WE HAVE BEEN UNDERTAKING FOR THE LAST TEN YEARS TO
LOOK AT THE CLASS ACTION RULE.

WE HAVE BEEN LOOKING AT SOME DIFFERENT ASPECTS
OF RULE 23, I THINK ITis FAIR TO'SAY, FOR THE BETTER DPART
OF TEN YEARS WITH SOME EBBING AND FLOWING.

WE HAVE OVER THE PAST 18 MONTHS OR SO, THE
SUBCOMMITTEE THAT'S CHAIRED BY JUDGE ROSENTHAL, TO MY
LEFT, HAS BEEN WORKING INTENSELY ON THE RULE AND, AS YOU
KNOW, WE HAVE PROPOSED SOME RATHER MODEST, I THINK ON THE
WHOLE, AMENDMENTS TO RULE 23 WHICH ARE OUT FOR
PUBLICATION.

IN OCTOBER WE HAD A CONFERENCE AT THE UNIVERSITY
OF CHICAGO LAW SCHOOL ON RULE 23 WHICH WAS EXTREMELY
INFORMATIVE FOR ALL OF US AND WE ARE VERY GRATEFUL NOW TO
HAVE THE PUBLIC HEARING PROCESS ON THE RULES THAT HAVE
BEEN PROPOSED.

AS YOU KNOW, IN ADDITION TO THE RULES THAT HAVE
BEEN PUBLISHED BY THE STANDING COMMITTEE, THERE IS ALSO A
REPORTER'S CALL FOR COMMENT THAT PROFESSOR COOPER, TO MY
RIGHT, HAS ISSUED IN WHICH THE QUESTION OF OVERLAPPING

CLASSES, COMPETING CLASS ACTIONS, THE PROBLEM THAT WE HAVE

Debira £. Pas, (SR, RER, RHUR,
Official Reporter - V.S, District Court - San Francisco, California
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IN THE FEDERAL SYSTEM OF MULTIPLICITAS‘;I:IGATION IN
DIEFERENT‘FQRMS IS DISCpSSED AND SEVERAL PROPOSALS ARE
QUTLINED BY PROFESSOR COOPERHAND_HE.ﬁAS INVITED THE PUBL;C
QENERALLY‘TO COMMENT ON THIS ARE%tOF,CQNCERN:J | J

WE HAVEN'T PUBLISHED ANYTHING FORMALLY, BUT TﬁIS

; p =~ T

IS THE BEGINNING OF A PROCESS IN WHICH(IT MAY BE %
ULTIMATELY WE ﬁILL PUBLISH SOMETHING DOWN THE ROAD.

WE WOULD BE HAPPY TO HEAR FROM PEOPLE TESTIF?#NG
TODAY ON EITHER OF THESE AREAS; TEATAIS, WHAT WILL BE |

PUBLISHED FORMALLY OR ON PROFESSOR COOPER'S INFORMAL CALL

FOR COMMENT.

GENERALLY, IF YOU HAYE OTHER OBSERVATIONS ON |
RULE 23 THAT YOU THINK WOULD BE OF USE TO THE COMMITTEE,
WE WOULD BE PLEASED TO HEAR FROM YOU AS TO ANY MATTER TﬁAT
YOU THINK K WOULD BE RELEVANT TO QUR CONSIDERATION

THE PROCEDUBE THAT}WE ARE GOING TO FOLLOW IS
THAT WE WILL ASK YOUUTOKCONFINE YOUR REMARKS TO TEN
MINUTES. THEN WE WOULD LIKE TO BE\ABLE TO ASK QUESTIONS
FOR APPROXIMATELY FIVE MINUTES OCR SO, SO THA? EACH WITNﬁSS
CAN TAKE ABOUTAlS MINUTES ON‘THE WHOLE. IF MEMBERS OF &HE
COMMITTEE HAVE MANY‘QUESTIQNS‘FOR A PARTICULAR WITNESS,%WE
MAY GO A LITTLE BIT LONGER WITH THAT PERSON.

MR. STORTZ HERE?

MR. STORTZ: YES, YOUR HONOR.

Debra L. Pas, CSR, RPR, RMR, -
Official Reporter - U.S. Distric Couﬁ .S’m *I*‘mmm, California
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CHAIRMAN LEVI: WE WOULD BE ELEASED TO HEAR\EROM
YOU, SIR. | |

MR. STORTZ' GOOD MORNING AND THANK YOU ALL FOR
LISTENING TO OUR COMMENTS MY NAME IS MICHAEL STORTZ. I
AM A PARTNER IN THE SAN FRANCISCO FIRM OF PREUSS,
SHANAGHER, ZVOLEFF & ZIMMER.

I AND MY'Fiﬁﬁ‘HAVE‘ﬁﬁD’TﬁE‘PRIVILEGE OF

-

| REPRESENTING SEVERAL MANUFACTURERS 'OF PHARMACEUTICALS AND
‘ MEDICAL DEVICES AS NATIONAL COORDINATING COUNSEL IN SOME -

'OF‘THE MDL AND MASS TORT LITIGATION THAT I'M SURE EVERYQNE

IS FAMILIAR WITH.

I WELCOME THE OPPORTUNTTY TO REVIEW THE
AMENDMENTS TO THE FEDERAL RULES. I HAVE PROVIDED SOME
COMMENTS IN ADVANCE IN TERMS OF SOME OF THE PARTICULARS,
BUT THE MAIN FOCUS I WOULD LIKE TO ADDRESS THIS MORNING IS
THE ISSUE OF OVERLAPPING FEDERAL AND STATE PUTATIVE CLASS
ACTIONS. -

BY WAY OF SOME ILLUSTRATIVE EXAMPLES, WE ARE NOW
DEFENDING IN AN MDL LOCATED DOWN IN NEW ORLEANS AND
SEVERAT., STATE COURTS ACROSS THE COUNTRY PRODUCTS
LIABILITY, PERSONAL INJURY, MEDICAL MONITORING AND
CONSUMER REFUND CLASS ACTIONS INVOLVING THE SALE AND THE
WITHDRAWAL OF A PRESCRIPTION MEDICATION FOR A MAJOR

PHARMACEUTICAL COMPANY

@k@@ii@hscwﬁdﬁﬁﬂﬁﬂﬁw
Officiaf ®eporter - U.S. @z.swm Cazm: San Francisco, C'tf “fornia
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THE FEDERAL JUDGE THE MDL JUDGE THIS WEEK IS
ENTERTAINING MOTIONS TO ENJOIN PROCEEDINGS 1IN THE STATE
COURTS INCLUDING IN PARTICULAR STATE COURTS THAT ARE
VESTED OVERSEEING PUTATIVE CLASS ACTIONS |

UPON WITHDRAWAL OF THE MEDICATION FROM THE i
MARKET, THE COMPANY SAW THE FILING OF CLASS ACTIONS IN THE
DOZENS ACROSS THE COUNTRY, LITERALLY WITHIN DAYS OF THE
WITHDRAWAL OE THE MEDICATION. MANY OF THESE ARE PERSONAL
INJURY CLASS ACTIONS NOTWITHSTANDING THE PHARMACEUTICAL
LAW IN THAT AREA OVER THE LAST SEVERAL YEARS

MANY OF THE CLASS ACTIONS SEEK MEDICAL
MONITORING AND ARE DEFINED AS ABOUT HALF OF STATEWIDE
PUTATIVE CLASSES AND; ALSO, ON BEHALE OF NATIONAL\CLASST

ACTIONS.

CURRENTLY,THE POSTURE ARE NATIONAL AND STATEWIDE

CLASS ACTIONS PENDING IN ROUGHLY A HALF DOZEN STATE COURTS

ACROSS THE COUNTRY AND JURISDICTIONS, SUCH AS WEST
VIRGINIA, PENNSTLVANIA,‘NEW JERSEY, TEXAS AND TENNESSEE.

IN THE MEANTIME THE FEDERAL MDL JUDGE HAS
APPROXIMATELY 30 CLASS ACTIONS AS THE COMPANY IS LOCATED
OUTSIDE OF MOST OF THESE JURISDICTIONS IT'S A NEW JERSEY
COMPANY. MOST OF THE CLASS ACTIONS ENDED UP IN FRONT OF
THE FEDERAL MDL JUDGE.

NOTWITHSTANDING THAT, THE PLAINTIFF'S PUTATIVE

Debra L. Pas, CSR, RPR, RMUR,
Official Reporter - U.S. District Court - San Francisco, Califoruia




10

11

12

13

14

15

16

17

18

20

21

22

23

24

CLASS COUNSEL ﬁAVE BEEN RACING TO SEE WHO CAN GO FIRST
GETTING A FAVCRABLE CLASS DECISION.

IN ONE INSTAﬂéEfTHAT I ACTUALLY HAD THE
PRIVILEGE OF WITNESSING, THE STATE COURT JUDGE CERTIFIED A

CLASS ON FRIDAY OF ONE WEEK, WHERE TUESDAY OF THAT WEEK WE

| H'AD BEEN ASSURED THAT NO CLASS DECISION WOULD BE MADE AT

THAT TIME, AND‘THIS WAS ABOUT' A MONTH AFTER THAT JUDGE
FIRST BECAME ACQUAINTED WITH THE CASE.
WE ARE FORTUNATE TO BE ABLE TO -- AT LEAST IN MY
VIEW, FORTUNATE TO BE ABLE TO REMOVE THAT CASE AND
ULTIMATELY IT IS NOW IN FRONT OF THE FEDERAL MDL JUDGE.
PROFESSOR MARCUS:. EXCUSE ME, COUNSEL. WAS THERE
A REASON THAT THE OTHER FIVE OR STX THAT ARE STILL IN
STATE COURT WERE NOT REMOVED TO FEDERAL COURT?
MR. STORTZ: THERE ARE LAWS IN THE DIFFERENT
CIRCUIT COURTS ABOUT THE FRAUDULENT JOINDER THEORY. IN
OTHER WORDS, A PUTATIVE CLASS COUNSEL WILL JOIN A LOCAL
DHARMACY .
IN MISSISSIPPI THERE IS A PHARMACY CALLED
BANKSTON DRUGS THAT IS LOCATED IN FAME, MISSISSIPPI IN
JEFFERSON COUNTY, AND IT HAS BEEN WRITTEN ABOUT IN THE NEW
YORK TIMES, I BELIEVE. WE ARE WELL FAMILIAR WITH THE
PROPRIETOR OF THAT FINE ESTABLISHMENT AND THEY HAVE SEEN

MORE THAN THEIR SHARE OF CLASS ACTION LITIGATION. S0, AS

| Debra L. Pas, CR, RER, RMR,
Official Reporier - UV.5. Districs Court - San Francisca, California
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|PROBLEM. CLASS COUNSEL IS TRYING TO OBTAIN INJUNCTIVE ||

{REGARD TO ANYTHING THAT IS HAPPENING IN THE FEDERAL MDLj

A RESULT, ARE ESSENTIALLY STUCK IN THE STATE COURT AND
PUTATIVE NATIONAL CLASS ACTIONS OR EVEN STATEWIDE CLASS

ACTIONS, BUT MISSISSIPPI RESIDENTS, AS AN EXAMPLE, VERSUS

|AN OUT-OF-STATE COURT DEFENDANT.

IT IS A VERY REAL PROBLEM. IT'S A VERY PRESSING
T T | T

M.

RELIEF IN SOME FORM,‘SOME MEDICAL MONITORING OR OTHER %
A }

INJUNCTIVE PROGRAM. THAT CCMPANY IS FACED WITH A VERY’

REAL POSSIBILITY OF INCONSISTENT DECISIONS FROM ONE COU#T

AND ANOTHER COURT. o |

YOU CAN'T DO TWO MEDICAL MONITORING‘PROGRAMSJ
THEORETICALQY,‘YOU,COULD, BUT REALISTICALLY, |
SCIENTIFICA%LY AND LOGISTICQLLY\IT'S IMPOSSIBLE. THAT‘$
JUST ONE EX%MPLE QF THE RISKS FACING THE COMPANY. s

THE‘MORE PRACTICAL LITIGATION RISKS, AS I ?
OUTLINED, ; THINK ARE REFLECTED IN THE REPORTER'S CALLI£S

THE.STATE COURTS PROCEED ON THEIR OWN SCHEDULE WITHOUT

NOTWITHSTANDING THAT THE MDL)MISSION IS TO COORDINATE ?FE
LITIGAT;ON, BE FRONT AND CENTER, AND RESOLVE IT MOST &
!
EFFICIENTLY AND{COST EFFECTIVELY. E

SO THE REEORTER'S CALL,HIN MY VIEW, IS A WELégME

SIGN. 1 SHOULD SAY THAT IN THE LITIGATION I WAS

DESCRIBING AT THE OUTSET, THE FEDERAL JUDGE, THE MDL

e

Debra L. Pas, CSR, RFR, RMRK,
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JUDGE, IN CONS;DERINGVTHE INJUNCTION MOTION WE HAD BEEN
ARGUING THAT -- AND I SPEAK JUST PERSONALLY AT THIS POINT,
BUT WE WERE ARGUING THEN AND I WOULD SAY NOW I BELIEVE
THAT THE FEDERAL COURTS CAN AND WILL DECIDE IN THE FACE OF
WHAT I BELIEVE IS A MORASS AND A CRISIS AT TIMES TAKE
ACTION.

IT MEANS‘TEEY‘ARE’?fﬁALLY HAVING APPARENT POWER
AND THE AUTHORITY TO CORRAL THTS MASS AS PART OF THEIR
OBLIGATION, PARTICULARLY WHEN IT'S AN MDL PROCEEDING AND
IF -- THE CHOICE, IT SEEMS TO ME, IS THAT THEY ARE
PROVIDED WITH SOME GUIDANCE BY WAY OF RULES AND POLICY
CONSIDERATIONS OR THEY GO BASED ON WHAT THEY SEE IN THE
CASE LAW AND THEIR BEST JUDGMENT.

WE THINK THAT THE ACTION WILL BE TAKEN AND THE
QUESTION IS WHETHER IT SHOULD BE DONE BY WAY OF GUIDANCE
OR RULES OR OTHER ARTICULATED POLICIES OR IT SHOULD BE
JUDGED BY THE LAW.

WE ENDORSE THE PROPOSAL FOR MINIMAL DIVERSITY
JURISDICTION IN THE LAST ACTION CONTEXT. I THINK THAT
WOULD GO A LONG WAY TO REMOVING SOME OF THE PROBLEMS HERE.

IF THE COMMITTEE FEELS THAT IT IS IN SOME WAY
RESTRICTED FROM ENACTING SOME OF THE PROPOSALS OR IDEAS
SET FORTH IN THE REPORTER'S CALL, THEN WE BELIEVE A

LEGISLATIVE RECOMMENDATION WOULD BE APPROPRIATE.

. Debra L. Pas, CSR, RER, RMR,
Official Reporter - V.S, District Court - San Francisco, Cobifornia
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BUT MY POINT THIS MORNING IS A VERY SIMPLE ONE.
THERE IS A REAL PROBLEM OUT HERE. IT'S NOT SCATTERED.
IT'S NOT RARE. IT'S VERY COMMON. IT'S BEEN, QUITE

FRANKLY, ' THE BREAD AND BUTTER OF WHAT I HAVE BEEN DOING

'FOR THE LAST FIVE YEARS IN MY PRACTICE.

I WOULD BE HAPPY TC ENTERTAIN QUESTIONS.
CHAIRMAN LEVI: THIS IS DAVID LEVI. I'M
INTERESTED IN YOUR REQUEST FOR AN INJUNCTICON. MAYBE IF1
YOU TAKE IT OUT OF THE PARTICULAR CASE BECAUSE I DON'T ﬁ
WANT TO‘MAKE YOU ARGUE ABOUT WHAT'S GOING ON IN CURRENT[
LITIGATION, BUT JUST IN GENERAL,AWHEN YOU SEE THIS |
PROBLEM, DO YOU SEEK AN INJUNCTION"OF INDIVIDUAL
LITIGATION AS WELL AS CLASS LITIGATION OR DO YOU SEEK TO
SIMPLY ENJOIN AND TO BRING TO ONE COURT ALL OF THE PENDING \
CLASSES?
MR. STORTZ: THERE ARE TWO PRIMARY PROBLEMS.
THERE IS A CLASS ACTION PROBLEM THAT I ADDRESSED TO THIS
COMMITTEE BECAUSk OF fHE SUBJECT OF THE AMENDMENTS, BUT
THERE IS AN ADDITIONAL PROBiEM THAT IS ALSO THE SUBJECT OF
INJUNCTIONAL RELIEF AND THAT IS DUPLICATIVE, OVERLAPPING
DISCOVERY. |
BY WAY OFrANOTHER EXAMPLE, ALSO FROM THE SAME
LITIGATION, THE STATE COURT PLAINTIFFS' ATTORNEYS SOUGHT

TO NOTICE A DEPOSITION OF SOME 38 COMPANY WITNESSES OVER,

Pebra L. Pas, CSR, RFR, RMR,
Official Reporter - V.S. District Court - San Francisco, California
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THE COURSE OF 45 BUSINESS DAYS AND AT THE SAME TIME THE
SAME PEOPLE ARE BEING NOTICED TO APPEAR IN OTHER
JURISDICTIONS ACROSS THE COUNTRY. THAT'S SIMPLY A MATTER
OF LEVERAGING ACROSS THE DIFFERENT PLAINTIFFS' COUNSEL AND
IF THEY ARE ABLE TO MUSTER THE ATTORNEYS TO TAKE THESE
DEPOSITIONS, THE COMPANY IS FACED WITH HAVING TO SOMEHOW
MAKE THO -- ONE WITNESS AVATLABLE IN TWO OR MORE PLACES AT
ONCE. THAT'S NOT AN EXAGGERATION. THAT IS QUITE SIMPLY
WHAT THE FACTS ARE.

CHATRMAN LEVI: DO YOU INVITE THE JUDGES TO
COORDINATE THAT SORT OF --

MR. STORTZ: ABSOLUTELY.

CHATRMAN LEVI: AND WHAT SUCCESS DO YOU HAVE?

MR. STORTZ: IT'S VERY MUCH A LIQUID PROMISE THAT,
UNFORTUNATELY, DISSOLVED AS THE LITIGATION UNFOLDS.

THE DPROBLEM IS THE -- AGAIN, IN OUR VIEW, AND I

ADMIT THE BIAS OF THE DEFENSE PETITIONER, BUT THE‘PROBLEM
IS THAT THE PLAINTIFF CLASS COUNSEL OR LEADER OF THE
PLAINTIFFS' BAR WOULD TAKE WHAT THEY CAN GET OUT OF THE
MDL PROCEEDING AND THEN GO BACK TO THEIR STATE COURT AND
PROCEED FORWARD TRYING TO OBTAIN WHAT THEY WERE DENIED IN
THE MDL COURT OR OTHER PRIOR PROCEEDING, AND THE DISCOVERY
IS AN EXAMPLE. |

'~ THE MDL JUDGE IN EVERY PROCEEDING -- MOST

Debra L. Pas, CSR, RPB, RMR,
Official Reporter - U.S. Gistrict Cours - San Franciscs, Culifornia
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RECENTLY I WAS UP EARLIER THIS MONTH UP IN SEATTLE IN THE
MOST RECENT MDL INVOLVING -- IN FRONT OF JUDGQ ROTQSTEIN.
THE FIRST woéns OUT OF HER MOUTH‘WERE(COORDINATION,
COORDINATION, COORDINATION. | “

WE ARE VERY OPTIMISTIC THAT WE HAVE THE Q

OPPORTUNITY TO REALLY EFFECTUATE THAT IN THIS LITIGATIO&.

DEFENDANTS ARE ALL FOR IT. THERE IS -- WE HAVE NO !

INTEREST IN HAVING OUR PEOPLE CALLED TO A DEPOSITION IN

|
1
MULTIPLE LOCATIONS. |

THE PROBLEM IS, IS THAT WE HAVE COUNSEL WHO T%KE
g

]
WHAT THEY CAN GET AND WE CALL THEM -- MAYBE IT'S NOT THE

MOST FAVORABLE TERM -- DOUBLE DIPPERS. THEY TAKE WHAT Y

THEY CAN GET IN ONE LOCATION. IN SOME INSTANCES THEY s;T
ON THE STATE FEDERAL COORDINATION COMMITTEE IN THE MDL.,
i
THINGS DON'T GO THEIR WAY THERE, THEN THEY ARE STILL ON
THE COMMITTEE, I GUESS, BUT THEY PROCEED FORWARD IN STA#E
COURT. ﬂ
\
JUDGE KYLE: WHEN YOU ARE SEEKING AN INJUNCTION,
WHO ARE YOU SEEKING TO ENJOIN; JUDGE, PARTIES, THE

LAWYERS?

MR. STORTZ: WE ARE NOT SEEKING IN OUR LITIGATIDN

TO ENJOIN INDIVIDUAL PLAINTIFFS PERSONALLY THROUGH CASES,
OBTAINING TRIAL DATES AND MOVING FORWARD, OBTAINING

JUDGMENTS IN THE PERSONAL INJURY CASES.

Debra L. Pas, CST, RPR, RMR,
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WE ARE, HOWEVER, SEEKING TO ENJOIN ATTORNEYS WHO
HAVE APPEARED IN BOTH FORUMS AND WE BELIEVE QUITE PIRMLY
THAT THE COURT HAS IN REM JURISDICTION SITTING AS AN MDL
JUDGE TO PREVENT SOME OF THESE ABUSES AND, ACCORDINGLY,
CAN ISSUE AN INJUNCTION TO PROTECT THAT.

MS. BIRNBAUM: SHEILA BIRNBAUM. HOW DO YOU GET

AROUND THE ANTI—INJUNC%IéNrﬁRéViSIONS BECAUSE IF YOU ARE
RIGHT THAT THERE IS INHERENT POWER, THEN THERE WOULDN'T BE
A REALLY NEED FOR CHANGES AND I THINK PEOPLE ARE CONCERNED

THAT THERE MAY NbT BE THAT INHERENT POWER.

MR. STORTZ: I WOULD LIKE TO REFLECT ON THAT

BECAUSE IT'S TOO CLOSE TO THE BONE OF WHAT WE ARE ARGUING

ABOUT.

BUT I WOULD SAY THAT THE DIFFICULTY IS, I THINK.
THE COURTS DO HAVE THE INHERENT POWER, BUT THE MORE
DIFFICULT PROBLEM IS HOW fHE coURT‘AcTs IF THEY AGREE WITH
ME THAT THEY HAVE THAT POWER; HOW THEY ENFORCE THE
INJUNCTION; HOW DOES 1HAT HAPPEN AS A PRACTICAL MATTER.

I THINK THAT'S AN AREA WHERE CERTAINLY THE
JUDGES HAVE CREATED AND CRAFTED SOLUTIONS, GIVEN THE
PRAGMATIC CRISIS THAT THEY FACE OF MOVING FORWARD CRAFTING
SOLUTIONS. I THINK THE QUESTION IS WHETHER IT'S BETTER TO
PROVIDE SOME GUIDANCE AND AUTHORITY FOR A COURT FACED WITH

THAT SITUATION.

Debra L. Pas, CSR, RPE, RUR,
Offficial Reporter - V.S, District Court - San Francisco, California
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THANK YOU VERY MUCH.
JUQGEnROSENTHAL: I DO HAVE ONE OTHER QUESTION
BEFORE YOU LEAVE. I'M SORRY. LEE ROSENTHAL.
| IN SOME "OF ‘THE COWMENTS THAT WE RECEIVED IN
WRITING THE CONCERN WAS RAISED BY PEOPLE WHO FACED THE i
KINDS OF DIFFICULTIES YOU HAVE DESCRIBED; THAT THE ﬁ
PROPOSED FOR PUBLICATION CHANGE WITHiRESPECT.TO THE TIMING

OF CERTIFICATION MIGHT -- BECAUSE IT MIGHT BE READ AS i

t
o

PERMITTING A GREATER PERIOD OF TIME TO ELAPSE BEFORE \

CERTIFICATION DECISIONS ARE MADE IN FEDERAL COURTS, MIGHT

| LEAD TO A FURTHER COMPLICATION; THAT IS, FEDERAL COURTSW

WILL WAIT AND GIVE THE STATE COURT RACES AN EVEN GREATER
OPPORTUNITY TO OCCUR. DO YOU SHARE THAT CONCERN?

MR. STORTZ: YES, I DO.

JUDGE ROSENTHAL: AND IF YOU DO, WHAT DO YOU THINK
WE OUGHT TO DO WITH RESPECT TO THE PROPOSAL TO ADDRESS iT,
IF ANYTHING? f

MR. STORTZ: I THINK MY PROBLEM WAS NOT WITH THE
PROPOSAL, THE LANGUAGE OF THE PROPOSED RULE AMENDMENT, BUT
THE LANGUAGE OF THE DRAFT NOTE. Q

I THINK THAT RATHER THAN DEchIﬁG PENDINé sTATE

COURT LITIGATION AS GROUNDS FOR THE FEDERAL COURT

DEFERRING, THE NOTE SHOULD HAVE BEEN MADE CLEAR THAT

THAT'S SOMETHING THE FEDERAL COURT NEEDS TO BE COGNIZANT

Debra L. as, CSR, RER RMR,
Official %‘?GW-‘@.E. yisirict Court - San Francisco, C@@%ﬁ;ﬂ'z
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OF AND RATHER THAN BEING GROUNDS FOR DEFERENCE MAY, IN

FACT, BE GROUNDS FOR‘MOVING‘WITH GREATER DISPATCH TO

RESOLVE THESE ISSUES.

, I CERTAINLf THINK THE FEDERAL COURT NEEDS TO BE
COGNIZANT OF WHAT IS GOING ON IN OVERLAPPING STATE COURT
CLASS ACTION LITIGATION.

IN THE CASES THAT I HAVE BEEN INVOLVED WITH, MY
VIEW IS THAT THAT'IS‘UQUALLY GROUNDS FOR THE FEDERAL CO?RT
TO MOVE MORE QﬁICKLY RATHER THAN A DELAY. |
CHAIRMAN LEVI: THANK YOU, MR. STOTZ.
MR. STORTZ: MY PLEASURE.
CHAIRMAN LEVI: IS MR. HIMMELSTEIN?
MR. HIMMELSTEIN?

MR. HIMMELSTEIN: GOOD MORNING. I AM ESPECIALLY

PLEASED TO BE TESTIFYING BEFORE THE COMMITTEE TODAY.

PROFESSOR MARCUS WAS MY FIRST YEAR CIVIL

PROCEDURE. PROFESSOR. AFTER A YEAR OF SUCH MUNDANE TOPICS

AS CELOTEX bUMMARY JUDGMENT STANDARDS, NONE OF US 1IN HIs

CLASS WILL EVER FORGET HIS FINAL EXAM, WHICH INVOLVED

COMPETING FEDERAL AND STATE CLASS ACTIONS AND RES JUDICATA

| EFFECTING THE JUDGMENT ON SOME CLAIMS AND THE CLAIMS IN

THE OTHER FORUM.

CHAIRMAN LEVI: WE HAVE SOME EXTRA CREDIT

| QUESTIONS FOR YOU.

Debra L. Pas, CSP, RPR, BME,
cial Reporter - 1.5, Disivict Court - San Francisco, California
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‘WRITTEN TESTIMONY. I WOULD BE PLEASED TO FIELD ANY

(LAUGHTER. )
MR. HIMMELSTEIN: I'M.NOT SURE IF HE WAS FISHING
FOR MATERIAL OR WAS TESTING US.

THE SUBSTANCE OF MY CONMENTS ARE REALLY IN MY‘

o

\

QUESTIONS OR JUST START TALKING ABOUT WHAT I TALKED ABOUT
IN WRITING. | | ”

. AS TO THE TIMING OF CLASS CERTIFICATION, THE -
COMMITTEE NOTES SEEM TO SUGGEST TO JUDGES THAT THEY SHOULD
ORDINARILY BIFURCATE DISCOVERY BETWEEN CLASS AND MERITS‘
ISSUES; THAT THIS IS THE WAY TC GO.

IN MY EXPERIENCE THAT'S NEVER BEEN SOMETHING

THAT'S JUST BEEN ASSUMED, EITHER BY THE PARTIES OR BY THE

:COURT AS EVIDENCED BY THE FACT THAT THE DEFENDANTS WILL

TYPICALLY BEFORE CASE MANAGEMENT CONFERENCE DISAGREE WETH
THE PLAINTIFFS ABOUT THAT.

THERE WILL BE A STATEMENT FILED WHERECTHERE IS A

| PLAINTIFF'S POSITION THAT DISCOVERY SHUULD NCT BE

BIFURCATED A DEFENSE POSITION THAT DISCOVERY SHOULD BE
BIFURCATED AND WE HASH IT OUT BEFORE THE COURT.

THE LINE BETWEEN CLASS ANDAMERITS DISCOVERY IS
GENERALLY VERY, VERY FUZZY AND WHERE DISCOVERY IS
BIFURCATED, MORE OFTEN THAN NOT, YOU WILL HAVE MANY MORE

DISCOVERY BATTLES THAN YOU WOULD IF WE WERE SIMPLY ALLOWED

Debra L. Pas, C5R, RER, RHMR, -
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TO SEEK RELEVANT EVIDENCE AND LEAVE IT TO OUR OWN, THE
PLAINTIFFS' LAWYER'S JUDGMENT, AS TO WHAT WE REALLY NEED
NOW TO MOVE THE CASE FORWARD.

' IF A SUFFICIENTLY QUICK DEADLINE IS ESTABLISHED
FOR FILING CLASS CERTIFICATION MOTION, WE WILL SELF
REGULATE. I‘WILL‘NOT TAKE TEN DEPOSITIONS I DON'T NEED TO
BRING THAT MOTION. I WILL GO AFTER THE STUFF I NEED TO
BRING AND WIN THAT MOTTON BECAUSE, AS WE ALL KNOW, THAT
MOTION USUALLY DETERMINES WHETHER THE CASE GOES FORWARD OR
NOT. |

I WILL TY#ICALLY'EVEN BEFORE‘THE COURT HAS

RESOLVED THE ISSUE OF WHETHER OR NOT THERE SHOULD BE
BIFURCATION, IF I GET AN OPPORTUNITY TO SEND OUT DISCOVERY

FIRST, I WILL GET BACK RESPONSES FROM DEEENDANTS WITH THE -

‘ BOILERPLATE OBJECTIONS TO EVERYTHING INCLUDING IT'S

IRRELEVANT BECAUSE NO CLASS HAS BEEN CERTIFIED YET AND WE

ARE BASICALLY REFUSING TO PRODUCE A SINGLE DOCUMENT, AND

THAT GIVES ThE PLAINTIFFS' LAWYERS A SEVERE DIShDVANTAGE.

THERE ARE MANY FACTUAL MATTERS DEFENSE LAWYERS

WILL INTRODUCE IN OPPOSITION TO CLASS CERTIFICATION.

AH—HAH, YOU DIDN'T KNOW ABOUT THIS. THIS IS WHY THE
PRODUCTS ARE DIFFERENT OR THE CLASS MEMBERS ARE DIFFERENT
AND CLASS SHOULDN'T BE CERTIFIED.

=R

AND THEY HAVE ALL THAT INFORMATION. THEY CAN

Debra £. Pas, CSR, RPR, MR,
Official Regorser - V.. Gisirice Court - San Francisco, California

fo




10

11

12

13

14

15

i6 |

17

18

19 |

20

21

22

23

24

18

SEARCH IT AND FIND ALL THE REASONS WHY CLASS SHOULD NOT BE

CERTIFIED, BUT I NEED THE SAME LATITUDE TO SEARCH FOR THE

REASONS WHY IT SHOULD BE CERTIFIED

SO 1 WOULD SUGGEST MY PREFERENCE WOULD BE TO‘
FLIP THIS AND SAY THAT BIFURCATION GENERALLY IS
INEFFICIENT BUT I RECOGNIZE THAT MAY BE GOING TOO FAR AS
FAR AS THE COMMITTEE IS CONCERNED AND WOULD RECOMMEND THAT
THE BIAS IN FAVOR OF BIFURCATION SIMPLY BE WRITTEN ouT OF
THE COMMITTEE NOTES AND IT BE LEFT AS IT IS NOW IN THE ”
JUDGE'S SOUND DISCRETION TO MANAGE THE CASE.

ON MY SECOND POINT THE ORDER CERTIFYING A

CLASS, A CLASS NOTICE PROGRAM IS A LOT LIKE A SECURITIES

| OFFERING. A LOT OF THINGS HAVE TO BE IN PLACE THE MINUTE

YOU GO EFFECTIVE YOU HAVE GOT TO GET -- USUALLY NOWADAYS
YOU HAVE SOME COMBINATION OF DIRECT MAIL AND PUBLICATION

YOU HAVE TO RESERVE PUBLICATION DATES. FOR EXAMPLE, WE:

‘FREQUENTLY USE THE A.A.R.P. PUBLICATION, MODERN MATURITY.

¥YOU HAVE TG BOOK TWO MONTHS IN ADVANCE TO GET IN THERE.
THAT'S A VERY EFFECTIVE WAY OF REACHING A LOT OF

PECPLE. NEWSPAPER TIMELINES ARE SHORTER, BUT IT IS QUITE

| AN UNDERTAKING AND IT TAKES LOT OF ADVANCE PLANNING AND NO

't ONE KNOWS WHEN THE CLASS CERT ORDER GENERALLY IS COMING

DOWN, AND THE JUDGE WHO ISSUES THE ORDER DOESN'T REALLY

KNOW ALL OF THE STUFF THAT HAS TO GO INTO THE NOTICE PLAN.
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SO YOU REALLY CAN'T PUT AN OPT-OUT DEADLINE OR EVEN AT THE
BEGINNING DATE FOR OPT-OUTS IN THE CLASS CERT ORDER
ITSELF. IT IS JUST NOT FEASIBLE.

WHEN YOU ARE DOING A SETTLEMENT, YOU CAN
SOMETIMES DO THAT, JUST GENERALLY DO THAT IN CONJUNCTION
WITH DRELIMINARY APPROVAL WITH CLASSES AS PROVISIONALLY
CERTIFIED AND THE SECOND THE NOTICE PLAN IS APPROVED, AND
THAT IS LIKE A SECURITIES OFFERING IN THAT YOU HAVE
EXHIBITS A THROUGH DOUBLE Z IN THE MOTION WHERE YOU HAVE
GOT ALL THE FORMS OF NOTICE AND THE PROJECTED REACH OF THE
NOTICE AND EXPERT DECLARATIONS AND ALL THAT AND THAT'S A
BIG UNDERTAKING.

WE CAN DO THAT, BUT WHEN WE ARE LITIGATING CLASS
CERTIFICATION, THE DEFENDANTS AREN'T GOING TO SIT DOWN AND
TRY AND HASH OUT ALL YOU THAT STUFF WITH YOU UNTIL THE
CLASS IS CERTIFIED.

SO I WOULD RECOMMEND THAT THE ORDER BE -- EXCUSE
ME, THE RULE AND COMMENTARY BE REVISED TO INDICATE THAT IT
IS APPROPRIATE TO SET THAT DEADLINE LATER. IT MUST BE SET
BY ORDER, THAT'S FINE, BUT THE ORDER SHOULDN'T HAVE TO
ISSUE AT THE SAME TIME.

' ON TO COURT APPROVAL WITHDRAWAL OF CLASS CLAIMS.
I WOULD LIKE TO PRETEND THAT WE GET A COMPLAINT JUST RIGHT

EVERY TIME, BUT THESE ARE VERY COMPLEX MATTERS WITH THE

©ebra L. ®as, CSR, RER, RHUR,
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INTERLOCKING. STATE AND FEDERAL CASES, CHOICE OF LAW | RULES
MDL'S, FAST-DEVELOPING FACTUAL SITUATIONS AND WE CONTINUE
LEGAL RESEARCH AFTER WE FILE THE COMPLAINT. WE MAY DﬁcIDE
CERTAIN CLAIMS., .

I WILL GIVE YOU AN EXAMPLE. RICO, SOME

JURISDICTIONS FOR.MAIL FRAUD PREDICATE ACT REALLY REQUIRE

PROOF OF RELIANCE. OTHERS INDIVIDUAL RELIANCE. OTHERS

MAY BE MORE LAX. WE DON'T KNOW WHERE THE CASE IS GOING”TO
END UP AND, ACTUALLY, WE LITIGATE IT WHEN WE FILE.

WE MAY DECIDE WE‘WANT TO AMEND THAT CLAIM OUT.
BECAUSE AT THE CLASS CERTIFICATION HEARING THEADEFENDANTS
WILL MAKE IT ALL ABOUT THE INDIVIDUAL RELIANCE ELEMENT i

THAT'S REQUIRED FOR RICO AND, THEREFORE, YOU SHOULDN'T

REST OF THE CLAIMS.

I THINK THAT THE RECENT COMMENTARY OF T%E
SEVENTH CIRCUIT IN THE MONEY TRANSFER LITIGATION REALLY
HITS THE MARK WHERE THE OBJECTORS WERE COMPLAINING THAT
THEY DIDN'T ASSERT EVERY POéSIBLE CLAIM. WHY THEY SHOULD
HAVE AN OBLIGA?ION TO FIND SOME WAthO DEFEAT CLASS
TREATMENT IS A MYSTERY. IT IS BESTRTO BYPASS MARGINAL
THEORIES«IF4THEIR PRESENCE WOULD SPOIL THE USE OF AN
AGGREGATION DEVICE THAT QN THE WHQLE IS FAVORABLE TO THE

HOLDERS OF SMALL CLAIMS.

CERTIFY THE CLASS AND THAT KIND OF CASTS A SHADOW OVER THE

Debra L. Pas, CSR, RER RMR.
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SO A CLASS ACTION COMPLAINT IS VERY MUCH A WORK

IN PROGRESS. WHEN IT'S FILED, WE GENERALLY WILL USE THE

OPPORTUNITY TO FILE ONE AMENDMENT AS A RIGHT BECAUSE, AS
ANYONE IN THIS PRACTICE KNOWS, IT'S GOING TO BE MONTHS
GENERALLY BEFORE YOU GET AN ANSWER OR A MOTION TO DISMISS.
THERﬁ WILL BE AN MDL PETITION. THE CASES WILL BE STAYED
WHILE THAT GETS RESOLVED AND IT' COULD BE SIX MONTHS OR A
YEAR BEFORE YOU EVER GET AN ANSWER AND A LOT HAPPENS
BEFORE THEN. AND PLAINTIFFS' LAWYERS OF VARIOUS

JURISDICTIONS WHO HAVE BEEN PURSUING VARIOUS THEORIES COME

| TOGETHER AND, ﬂOPEFULLY, TRY AND PUT TOGETHER THE BEST

COMBINED WORK PRODUCT FOR THEiR CLIENTS.

WE WOULD LIKE THE OPPORTUNITY TO DO THAT WITHOUT

| HAVING TO PLACE OUR REASONS FOR MAKING CHANGES UNDER THE

MICROSCOPE OF THE JUDGE AND HAVE TO EXPLAIN OUR STRATEGY

AND LEGAL THEORIES TO THE DEFENDANTS.

‘80 I MERELY SUGGEST THAT THE RULING AND

COMMENTAKRY BE CLARIFIED SUCH THAT IF A CLAIM IS DROPPED IN

THE AMENDMENT, AS A RIGHT IT DOESN'T NECESSARILY REQUIRE

COURT APPROVAL.

THERE IS ONE CIRCUMSTANCE WHERE, OF COURSE, YOU
WOULD WANT COURT APPROVAL; WHICH IS IF YOU AMEND OUT CLASS
ALLEGATIONS ENTIRELY. AS LONG AS IT REMAINS A CLASS

ACTION COMPLAINT OF SOME KIND, IT'S NOT GOING TO BE

EM%@!L@M;C%&%M%{@%@% .
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DISMISSED OR SETTLED WITHOUT JUDICIAL SCRUTINY AND IF THE
PLAINTIFFS HAVE‘EﬁiLED SOMETHING ALONG fHE WAY, YOU KNOW,
THE COURT CAN DEAL WITH IT AT THAT TIME.

BUT, OTHERWISE, WE WOULD LIKE, YOU KNOW, THE |
NORMAL LATITUDE THAT LITIGANTS HAVE TO APPROVE THEIR WORK.
PRODUCT AS THEY GO ALONG. A :

JUDGE ROSENTHAL: CAN I ASK A QUESTION ABOUT‘THAT?
EXCUSE ME. |

MR. HIMMELSTEIN: YES.

JUDGE ROSENTHAL: YOU WOULD CARVE OUT THIS
EXCEPTION FOR AMENDMENTS THAT WOULD AMEND OUT CLASS
ACTIONS ALLEGATIONS ENTIRELY?

MR. HIMMELSTEIN: YES.

JUDGE ROSENTHAL: I JUST WANT TO SEE HOW FAR THAT

WOULD GO. WHAT IF YOU WERE AMENDING TO GREATLY NARROW |

THOSE WHO WOULD BE INCLUDED IN THE CLASS OR TO ELIMINATE A

SUBCLASS ENTIRELY? DOES THAT MEAN THAT YOU WOULD WANT ?O

GET COUKT APPROVAL BECAUSE YOU ELIMINATED CLASS ACTION

| STATUS FOR A NUMBER OF POTENTIAL PEOPLE WHO WOULD -- WHO

WOULD UNDER THE PRIOR PLEADING HAVE BEEN COVERED BY IT?;

JUST TO MAKE IT EASIER TO ANSWER, AS A FOOINOTE
TO THAT, WHAT IF YOU ELIMINATED THE DAMAGES CLAIMS AND ALL
YOU WOULD SEE IS THE“—— GO AHEAD.

MR. HIMMELSTEIN: I STRUGGLED WITH THAT AND TRIED

Debra L. Pas, CSR, RER, RMR, »
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TO COME UP WITH BRIGHT LINES BECAUSE I RECOGNIZE WHEN YOU
ARE SETTING A RULE\THAT DETERMINES WHETHER OR NOT JUbICIAL
A?PR@VAL Is REQUIRED FOR SOMETHING, YOU NEED A BRIGHT
LINE, OTHERWISE THE PARTY WiLL INTERPRET THE RULE IN THEIR
OWN FAVOR AND NOT AsK’FOR APPROVAL. I RECOGNIZE THAT.

AND THE CONCLUSION THAT I CAME TOVAFTER TALKING

” )
WITH MY PARTNER, ELIZABETH CABRASER, IN TRYING TO WORK

THIS OUT IS THAT THE CONCERN HERE THAT THE COURT SHOULD

HAVE IS THAT THE éLASS, TﬁE PUTATIVE CLASS REPRESENTATIVE
IS SELLING OUT THE CLASS, GETITING SOMETHING ON THE SIDE
AND NARROWING THE CLAIMS OR THE CLASS DEFINITION FOR THAT
REASON.

AND IF THAT HAPPENS, THE DEFENDANT IS GOING Td
-- UNLESS‘THERE IS JUST SOME INCREDIBLE ACT OF COLLUSION
GOING ON, THE DEFENDANT IS GOING TO INSISI TﬁAT THE
COMPLAINT BE DISMISSED IN ITS ENTIRETY}vTHAT THEY HAVE
SETTLED WITH THAT PERSON. BOOM. IT'S OVER. OR THAT ATY

LEAST THE CLASS ALLEGATIONS GO AWAY; OTHERWISE TEE

' DEFENDANT, THE DEFENSE COUNSEL WILL KNOW THAT WHEN IT

COMES TIME TO SETTLE WHATEVER IS LEFT OF‘THE CLASS, THE

JUDGE WILL BE SCRUTINIZING IT. AND YOU HAVE OTHER RULES
WHICH REQUIRE THEnPARTIES TO GIVE THE JUDGE INFORMATION ON
ANY PRIOR DEALS OR SIDE DEALS HAVING TO DO WITH THAT

EVENTUAL SETTLEMENT.

Debra L. Pas, CSR, RER, RMR,
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| HOPEFULLY, YOU KNOW, YOU WILL BE HELD ACCOUNTABLE. ‘

SO I THINK THOSE OTHER RULES ENSURE AND PROVIDE

'THE DETERRENCE THAT YOU CAN'T.JUST DO SOMETHING LIKE THAT

AND NOT WORRY ABOUT IT. THE JUDGE WILL FIND OUT ABOUT IT

SOONER OR LATER AND IF YOU TRY TO PULL SOMETHING,

|
i

ON THE SECOND OPT-OUT OPPORTUNITY UNDER RULE

|
|

23(E), I REALLY HAVE NO STRONG PREFERENCE. I PREFER TO|

LEAVE THINGS TO JUDICIAL DISCRETION WHEN THERE IS A
CHOICE. NO PROBLEM, REALLY WITH EITHER VARIANT OF THET
RULE.

CHAIRMAN LEVI: HRVE YOU BEEN SETTLTNG CASES WITH
AN OPT-OUT AT THE SETTLEMENT PHASE? |

MR. HIMMELSTEIN: YES. YES, BUT I CAN'T RECALH‘
THE LAST TIME I PERSONALLY HAD, HAD THAT HAPPEN TN MY :%
CASES. k
THE ONES I HAVE BEEN‘INVOLVED WITH RECENTLY H%VE
BEEN SIMULTANEOUS NOTICE OF BOTH CLASS CERT AND‘THE |
SETTLEMENT. THESE ARE MORE FREQSENT.

CHAIRMAN LEVI: YOU CAN OPT-OUT WITH THE CLASSY
KNOWING WHAT THE SETTLEMENT IS?

MR HIMMELSTEIN: I HAVE NO PROBLEM WITH THAT
CONCEPT. I THINK -- YES, YES, BUT I HAVE NO PROBLEM WITH
THE SECOND OPT-OUT OPPORTUNITY. I THINK IT'S JUST FINEP

I LIKE TO GIVE PEOPLE THE OPTION TO STAY IN OR

Debra L. Pas, CSR. RER, RMK
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GET OUT. I'M NOT TRYING TO HOLD THEM IN AGAINST THEIR
WELL. | |
RELATIVELY FEW PEOPLE GENERALLY DO OPT-OUT
UNLESS THEY HAVE‘SERIOUS‘PERSONAL INJURIES AND I HAVE
QUESTIONS ABOUT WHETHER CLASS CERTIFICATION IS APPROPRIATE
FOR THOSE KINDS OF CLATMS ANYWAY. SO I THINK THAT'S FINE
GIVING THEM THE SECOND OPT-OUT OPPORTUNITY.
CHATRMAN LEVI: WOULD YOU SKIP FORWARD A BIT
BECAUSE YOUR TIME IS SHORT HERE. COULD YOU COMMENT ON THE
ATTORNEY PROVISIONS?
MR. HIMMELSTEIN: YES. ON THE PROCEDURE FOR
EMPLOYING COUNSEL?
CHATRMAN LEVI: YES, AND FIELDS.
MR. HIMMELSTEIN: OKAY. YES, THIS IS, OF COURSE, -
TWO TOPICS NEAR AND TO ALL OF THE HEARTS OF THE
PLAINTIFFS' CLASS ACTIONS LAWYERS.
I DON'T LIKE TO FIND MYSELF ON THE SECOND TIER
OF AN UNWIELDY CLASS COUNSEL STRUCTURE. I DON'T THINK
IT'S TERRIBLY EFFICIENT. YOU CAN END UP ON, YOU KNOW,
DOZENS OF CONFERENCE CALLS WITH 20 PEOPLE WHERE NOT TOO
MUCH GETS DONE.
I THINK IT IS APPROPRIATE TO APPOINT A SINGLE
LAW FIRM TO RUN A CASE OR IF YOU HAVE TWO OR THREE

CONTENDERS WHO ALL SEEM TO BE PRETTY EQUALLY WELL

Debra L. Pas, CSR, RER, RHR, o
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QUALIFIED AND‘WILLIﬁG AND HAPPY TO WORK TOGETHER, TO‘LﬁT
THEM DO THAT BECAUSE THESE ARE RESOURCE INTENSIVE CASES
AND IT'S -- YOU OFTEN GET A BETTER WORK PRODUCT PUTTING
THO OR THREE LAW FIRMS ON THE TOP. M

| (AND I THINK AS FAR AS THE RESOURCES REQUIRED TO
LITIGATE A CASE, I HAVE MET JAN SCHLICHTMAN. HE WAS f
ASSOCIATED WITH OUR FIRM FOR AWHILE, AND THE STORY OF TﬁE
CIVIL ACTION IS A TRUE STORY. A FIRM THAT DOESN'T REAL@Y
HAVE THE RESOURCES TO BRING A CASE TO TRIAL IS GOING T0
MORE LIKELY THAN NOT BE FORCED TO SETTLE THE CASE FOR LESS
THAN ITS WORTH BECAUSE THAT FACT IS NOT LOST ON DEFENSE,
LAWYERS. |

| AND I HAVE EGALITARIAN SENTIMENT. EVERYONE
SHOULD HAVE AN EQUAL SHOT.. YOU SHOULDN'T JUST PICK THE
BIG FIRMS BECAUSE THEY ARE BIG. AT SOME POINT THEY WERE
SMALL UNTIL THEY GOT THEIR SHOT.
'AND THE ANSWER TO THAT MAY BE TO ALLOW, You
KNOW, ASSOCIATIONS OF COUNSEL, SMALL FIRM AND A BIG FIRM,
WHATEVER, TO BE RUNNING THE CASE; BUT IT IS IMPORTANT, T -
THINK, THAT THE COURT SATISFY ITSELF THAT WHOEVER THEY |
APPOINT CAN BRING THIS CASE TO TRIAL AND STAY IN BUSINESS
UNTIL THAT TIME, IF THAT'S WHAT THE CASE REQUIRES.
PROFESSOR MARCUS: MR. HIMMELSTEIN, I'M SORRY. DO

YOU THINK THAT -- RICHARD MARCUS. DO YOU THINK THAT THE

Debra L. Pas, CSR, RPR, RMR,
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CURRENT RULE PROPOSAL AND NOTE LANGUAGE ARE INSENSITIVE TO
THESE CONCERNS AND SHOULD BE CHANGED?

MR. HIMMELSTEIN: NO. I DON'T -- I DON'T THINK
THEY ARE INSENSITIVE TO THE CONCERNS. THEY DO ACKNOWLEDGE

THAT RESOURCES ARE IMPORTANT. I GUESS I AM SUGGESTING,

| PERHAPS, AMPLIFICATION OF WHAT'S THERE, BUT I REALLY HAVE

[NO QUARREL WITH WHAT IS THERE.

ON THE ATTORNEY'S FEE AWARD PROVISION, I DO HAVE
A QUARREL WITH THE COMMITTEE NOTE WHICH SEEMS TO SUGGEST
THAT IF THE JUDGE IN HINDSIGHT WHEN THEY ARE AWARDING
THINKS THAT, YOU KNOW, THIS WAS A PRETTY SOLID CASE, THQY
DIDN'T REALLY HAVE MUCH RISK, I'M JUST GOING TO GIVE THEM
THEIR LOADSTAR OR NOT REALLY A RISK MULTIPLIER OR A
SERIOUS PERCENTAGE OF THE CASE, THAT THERE IS A PROBLEM
WITH THAT. | ‘ ‘ : o

THIS IS A VERY TOUGH BUSINESS AND WHEN JUDGES
ARE HANDING OUT MULTI-MILLION FEE AWARDS, I THINK THEY

OFTEN, YOU KNOW, FEEL KIND OF LIKE SANTA CLAUS, LIKE THEY’

| ARE GIVING SOME HUGE WINDFALL.

AND I HAD PERMISSION FROM‘MY PARTNERS TO TELL

YOU THIS. OUR LAW FIRM HAS GROWN OVER $33“MILLION A YEAR.®

IT TAKES AN AVERAGE OF SOMETHING OVER THREE YEARS TO BRING
A CASE IN, TO BRING FEES IN ON A CASE. THAT MEANS I HAVE

TO GENERATE OVER $100 MILLION IN REVENUE JUST TO BE IN

Debra £. Pas, CSR, W%%‘@iﬁ o
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|AND IF I PLACE MY BETS WELL, IF I PICK GOOD CASES, IF I

BUSINESS WHEN IT'S TIME TO GET PAID ON A CASE I FILE
TOMORROW, AND DEFENSE LAWYERS DON'T HAVE THESE KINDS OF .
PROBLEMS. | |
IF THE PARTNERS IN MY FIRM AREN'T MAKING MQREﬂ
THAN THE PARTNERS AT A BIG DEFENSE FIRM, SOMETHING IS
WRONG BECAUSE THEY ARE NOT TAKING THESE CHANCES. THEY ARE
GETTING CHECKS EVERY MONTH FROM FORTUNE 500 CQRPQRATION?,

2

WHETHER THEY WIN THE CASE.ORVNOT, AND THEY ARE GOING TO! BE

THERE AND EVERY TIME I FILE A CASE, I'M ROLLING THE DICE.

i
r

LITIGATE THEM. WELL AND SETTLE THEM FAIRLY, WE SHOULD BE&

MAKING MORE FOR THOSE EFFORTS THAN SOMEONE WHO DOESN'T '

TAKE THOSE CHANCES.

JUDGE ROSENTHAL: YOU CRYPTICALLY REFERRED TO A
SERIOﬁS PERCENTAGE. IS THERE A BENCHMARK, A MODEL THAT
YOU ARE URGING THAT WE INCORPORATE INTO OUR RULE-MAKING

THINKING; AND IF SO, CAN YOU DEFINE WHAT A SERIOQOUS

| PERCENTAGE  MIGHT BE?

MR. HIMMELSTEIN: TﬁE TERM OF ART,I WOULD USE TQV
RESPOND TO YOUR QUESTION IS OY.

JUDGE ROSENTHAL: THQSE OF US IN THE RULE-MAKING
ARE FAMILIARLWITH THE TEﬁM.

MR. HIMMELSTEIN: I THINK THE 25 PERCENT BENCHMARK

THAT IS KIND OF PERCOLATED AROUND THE CIRCUITS. HAS WORKED

Debra L. @as, CSR, RER, RHR,
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FAIRLY WELL. IT HASN'T PRODUCED FOR US TRUE WINDFALLS IN
ANY CASES THAT I'M AWARE OF.

T THINK THE TREND TOWARDS TRYING TO AUCTION --
IT'S SORT OF A GOVERNMENTAL AUCTION APPROACH TO APPOINTED
COUNSEL NOW TO THE LOWEST RELIABLE AND RESPONSIBLE BIDDER
IS NOT THE WAY TO GO BECAUSE, YOU KNOW, YOU HIRE TWO
DIFFERENT CONTRACTORS TO BUTILD AN ATRPORT. YOU ARE GOING
TO GET AN ATIRPORT AND IT'S GOING TO CONFORM TO THE
ARCHITECTURAL SPECS THAT IT WILL BE USED FOR.

IF YOU HIRE TWO DIFFERENT LAWYERS TO LITIGATE A
CASE, YOU CAN END UP WITH WILDLY DIFFERENT RESULTS. YOU

CAN END UP WITH $100 MILLION SETTLEMENT FROM ONE OF THEM

AND A $25 MILLION SETTLEMENT FROM THE OTHER AND THE COURTS

COULD EASILY END UP APPROVING BOTH AS WITHIN THE BOUNDS.

SO I THINK THAT THE QUALITATIVE ASPECT OF
SELECTING CLASS COUNSEL IS REALLY MORE IMPORTANT THAN THE
PERCENTAGE FEE THAT'S AWARDED.

I'M INTRIGUED AND, UNLIKE THE SEVENTH CIRCUIT'S
NEW APPROACH THEY MADE IN THEIR SYNTHROID OPINION, IN
WHICH I WAS DEEPLY INVOLVED, SOUND LIKE IT WAS THEIR OLD
APPROACH, BUT IT LOOKED KIND OF NEW TO SOME OF US WHERE

THEY SUGGEST THAT, YOU KNOW, SETTING FEES AFTER THE

| FACT -- AND THEY SEEM TO EVEN REJECT THE THIRD CIRCUIT

APPROACH OF USING THE LOADSTAR MULTIPLIER CROSS CHECK ON A

Debra L. Pus, (5% RER, RHR,
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PERCENTAGE FEE, THAT THIS ISN'T THE WAY THE MARKET WORKS.
YOU SHOULD SET A PERCENTAGE AT THE OUTSET OF THE
CASE AND SIMPLY AWARD IT AT THE END AND IF THE PLAINTIFES'
LAWYERS DID A GREAT JOB AND MADE A LOT OF MONEY ON IT,
FINE. |

AND I KIND OF LIKE THAT APPROACH, BUT IT'S GOING

| TO BE UP TO THE JUDGE TO DECIDE WHAT THAT PERCENTAGE IS.
' [ . 1

{{ I THINK THE 25 PERCENT BENCHMARK DOES MIMIC THE MARKET,EOR

PRIVATE LEGAL SERVICES, EVEN IN LARGE DEFENSE LAW FIRMSQ

WHO I THINK IT'S -- IT'S FAIR FOR US TO COMPARE OURSELVES.

| TO THEM.

IF A CLIENT WALKS IN WITH A CONTINGENT FEE CASE

|AND THAT -- TO A PARTNER AT A LARGE LAW FIRM, THEY HAVE. TO
‘ ‘ : e

GO TO THEIR FIRM MANAGEMENT COMMITTEE AND SELL IT. SAY,

YOU KNOW, IT'S GOING TO COST US $3 MILLION IN LOAD STAR: TO

LITIGATE THIS THING, I THINK WE ARE LOOKING AT ABOUT THREE

YEARS UNTIL IT COMES IN ANDvTHEY WANT US TO ADVANCE THE
COSTS. CaAN YOU BELIEVE THAT? IT'S GQING TO COST US A
HALF A MILLION DOLLARS, BUT‘THEY ONLY WANT TO GIVE US.
15 PERCENT OF THE.RECQVERX, BUT IT'S A GREAT CASE. HOWi
CAN- THE MANAGEMENT COMMITTEE APPROVE THAT? I DON'T THIﬁK
YOU WILL EIND A SINGLE ONE.

CEAIRMAN LEVI: DO YOU HAVEVANY MORE QUESTIONS FOR

MR. HIMMELSTEIN?
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THANK YOU, SIR. THANK YOU VERY MUCH.
PROFESSOR GRUNDFEST?
PROFESSOR GRUNDFEST: GOOD MORNING. = THANK YOU FOR
THE INVITATION TO APPEAR. I RISE IN FAVOR OF THE

APPOINTMENT COMPETITION WHICH TEND TO WORKVVERY WELL‘

‘AROUND OUR ECONOMY AND I BELIEVE THAT WE HAVE EVERY REASON

TO BELIEVE THAT THEY COULD ALSO WORK VERY WELL IN THE

INTERESTS OF ABSENT CLASS MEMBERS, AS DO COURTS, PLAINTIFF

COUNSEL, HAVE FIDICUARY OBLIGATIONS.
VERY BRIEFLY, AS THIS COMMITTEE WELL KNOWS, RULE
23 IS CURRENTLY SILENT ON THE PROCEDURES RESPECTING CLASS

N

COUNSEL. PROPOSED RULE 23(G) RECOGNIZES THAT COMPETITION

| FOR APPOINTMENT MAY BE USEFUL. THERE HAS BEEN A RECENT

THIRD CIRCUIT REPORT THAT I WOULD INTERPRET AS CASTING
SOME DOUBT ON THAT POINT OF "VIEW.

WHAT I WOULD LiKE TO Dd IS VERY BRIEFLY

SUMMARIZE THE THIRD CIRCUIT REPORT AND EXPLAIN WHY IN MY

VIEW THIS‘PRCPGSAL, PROPOSED RULE THAT THIS COMMITTEE IS
LOOKING AT, HAS THE FAR, FAR BETTER OF THE ARGUMENT AND,
INDEED, I THINK IT ONLY TAKES A LIGHT READING OF THE TASK
FORCE REPORT TO OBSERVE THAT IT'SVSUBJECT TO A VARIETY OF

VERY SIMPLE, BUT UNFORTUNATE AND PROFOUND GLOSS THAT

DESERVE CAREFUL MENTION.

BRIEFLY PUT, WHERE WOULD I COME OUT IN TERMS OF

Debra L. Pas, CSR, RPR, RMUR, |
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| ADEQUACY TEST A..

g
HREASONS WHY THEY ARE VERY, VERY GOOD AT WHAT T1HEY DO. |

A PROPOSED QON;LQSION? A PROPQSE? CONCLUSION I THINK IS
SIMPLE. iF IN ANY CLASS ACTION THERE IS A RESPONSIBLE, ,
KEOWLEDGEABLEL CAPABLELLEAD PLAINTIFF WHO PASSES TWO TY?ES
OF ADEQUAC¥;TEST§, FIR$T ANWADEQPATE UNDERSTANQING OFwTﬁE

1

GRAVAMEN . OF THE EROCEEDING,%DOES‘THE‘PLAINTIEE KNQW‘WHAﬁ

i

| THE COMPLAINT IS ABOUT? THIS IS THE ISSUE‘THAT‘THE‘FIFTH

CIRCUIT LOOKED AT IN BERGER VERSUS COMPAQ. THAT'S f

I

‘ .
THEN THERE IS ADEQUACY TEST B, DOES THIS LEAb

PLAINTIFF KNOW HOW TO. BARGAIN ANﬁ NEGOTIATE WITH

PLAINTIFES' CLASS ACTION COUNSEL IN ORDER TO IDENTIFY ﬂ%E
: !

APPROPRIATE COUNSEL AT THE APPROPRIATE PRICE?
’ i

NOW, THAT'S NOT AN»EASY\TEST. PLAINTIFES',CH%SS

ACTION COUNSEL MAKE THEIR‘LIVING BY BEING GOOD W“

NEGOTIATORS. WHEN YOU TALK ABOUT ARM{S.LENGTH BARGAINTNG,

PLAINTIFFS' CLASS ACTION COUNSEL HAVE VERY LONG AND VE%Y

STRONG ARMS. THEY KNOW HOW TO BARGAIN. THAT'S ONE OEiTHE

IF A PROPOSED LEAb,PLAINTIFF IN ANY CLASS ACTION
. R | i
LACK THE ABILITY EFFECTIVELY TO SHOP FOR THE APPRQPRIATE

LAWYER AT THE APPROPRIATE PRICE, THEN THERE MAY WELL B# A

ROLE FOR THE COURT BOTH IN THE SELECTION OF THE LEAD

|
i
COUNSEL AND IN THE NEGOTIATION AND IN THE DESIGNATION OF

f

!
|
I

i

THE FEE ARRANGEMENT.

I
|

Debra L. Pas, CSR, RER RMR
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NOW, THERE ARE A VARIETY OF WAYS THAT A COURT
CAN GET INVOLVED AT THAT STAGE, IF THE ABILITY OF THE LEAD
PLAINTIFF IS IN QUESTION.

| ONE APPROACH THAT'S DRAWN A GREAT DEAL OF
ATTENTION IS THE USE OF AN AUCTION MECHANISM. THERE ARE A
VARIETY OF DIFFERENT WAYS AN AUCTION MECHANISM CAN BE
USED. (

AN AUCTION MECHANISM, I THINK IS IMPORTANT TO
RECOGNIZE, IS REALLY ONLY ONE FORM OF WHAT MANY PEOPLE
CALL A MARKETVCHECK. ANOTHER FORM OF MARKET CHECK WOULD
BE TO HAVE A NEUTRAL THIRD-PARTY MAGISTRATE, A SPECIAL
MASTER OR WHAT-HAVE-YOU, STAND IN THE ROLE OF THE LEAD
PLAINTIFF WHO OTHERWISE LACKS THE ABILITY TO NEGOTIATE ON
BEHALF OF THE ABSENT CLASS MEMBERS TO WHOM THE FIDICUARY
OBLIGATION IS OWED.

UNDER THOSE CIRCUMSTANCES THE SPECIAL MASTER
MIGHT SIT AND ACT JUST LIKE THE INSTITUTIONAL INVESTORS IN
THE ASCENDING LITIGATION, MEET WITH A VARIETY OF
WELL-QUALIFIED LAW FIRMS AND HAVE A SERIES OF
NEGOTIATIONS.

LAW FIRM A MIGHT BE WILLING TO DO THE CASE FOR A
TEN DERCENT FEE. LAW FIRM B MIGHT BE WILLING TO DO IT FOR
AN EIGHT PERCENT FEE. LAW FIRM C MIGHT BE WILLING TO DO

IT FOR A TWELVE PERCENT FEE. AND AFTER CONSIDERING ALL

Debra L. Pas, CSR, RFR, RMUR,
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QUALIFICATLONS OF EACH OF THESE FIRMS, A SPECIAL MASTER

MIGHT DECIDE FOR LAW FIRM C THAT'S. CHARGING A

| TWELVE PERCENT FEE.

- THE RULE OF DECISION MUST IN ALL OF THESE

‘CIRCUMSTANCES, I THINK, BE TO MAXIMIZE THE EXPECTED«NETK

RECOVERY TO THE CLASS. THE CALCULATION OF THE NET

RECOVERY IS REMARKABLY SIMPLE. WHAT IS THE FINAL REcovﬁRY

AFTER YOU HAVE SUBTRACTED THE ATTORNEY'S FEES? :
IF YOU HAVE TWO LAWYERS AND IF EX ANTE THERE is

NO REASON TO BELIEVE THAT LAWYER A WILL DO A BETTER OR

| WORSE JOB THAN LAWYER B, BUT LAWYER B IS WILLING TO

REPRESENT THE CLASS FOR 10 PERCENT AND LAWYER A IS d
DEMANDING 30 PERCENT, TO SELECT LAWYER A AT 30 PERCENT #S
TO TAKE 20 PERCENT OF THE CLASS RECOVERY OUT OF THE :
POCKETS OF THE ARSENT CLASS MEMBERS AND PUT THAT MONEY&IN
THE LAWYER'S POCKET. THERE IS NO REASON -TO DO THAT. :

NOW, ONE OF THE THINGS THAT'S VERY INTERESTIﬁG
IF YOU PRACTICE IN THIS AREA FOR ANY PERIOD OF TIME, E?EN
A VERY SHORT PERIOD OF TIME, YOU DISCOVER THAT THE FEES
ARE TYPICALLY SET AT THE END OF THE PROCESS AND THEY RELY
ON WHAT'S CALLED A BENCHMARK, AND THE BENCHMARK IS
TYPICALLY SET IN THE RANGE OF 25 TO 33 PERCENT.

THE THIRD CIRCUIT REPORT SAYS A GREAT DEAL IN

SUPPORT OF THE BENCHMARK, BUT MUCH OF THE SUPPORT,

Debra L. Pas, CSR, RPR, RMR,
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UNFORTUNATELY, LACKS SUPPORT. THERE ARE FOOTNOTE

REFERENCES TO THErOBSERVATION THAT MANY CASES HAVE

‘ACTUALLY'DEPARTED FROM THIS BENCHMARK AND THAT'S TRUE; BUT

WHAT ABOUT THE HUGE NUMBER OF CASES, THE FAR, FAR, FAR
LARGER NUMBER OF CASES THAT DON'T DEPART FROM THE
BENCHMARK?

IF ONE LOOKS AT THE AREA OF SECURITIES CLASS
ACTION FRAUD LITIGATION, THE DATA ARE OVERWHELMING. THE
VAST MAJORITY OF THE COMPLAINTS, OF CASES ARE SETTLED AND
THE ATTORNEY'S FEES IN THESE SETTLEMENTS ARE TYPICALLY IN
THE RANGE OF 25 TO 33 PERCENT AND THE AVERAGE IS 30
DERCENT.

THE NUMBER OF THE CASES THAT DIVERGE FROM THE
BENCHMARK ARE A VERY SMALL PERCENTAGE OF THE AGGREGATE
VOLUME OF BUSINESS THAT'S DONE IN THE FEDERAL COURTS AND
CLASS ACTION SECURITIES FRAUD LITIGATION.

WE THEN FACE THE QUESTION OF WHERE DOES THIS
25 PERCENT BENCHMARK COME FROM?P RESZARCH THAT I HAVE BEEL
DOING IN CONJUNCTION WITH MELANIE PEACH, WE ARE ABLE TO
TRACE THE 25 PERCENT BENCHMARK BACK TO LAW REVIEW ARTICLES
AND CASES ALL THE WAY TO THE 19TH CENTURY. THAT'S
FASCINATING BECAUSE IN THE WORLD OF THE LAW, WHERE THE LAW
RELIES ON PRECEDENT, THAT'S TYPICALLY A GOOD THING.

WE CAN FIND PRECEDENT ALL THE WAY BACK TO THE

Debra L. Pas, CSR, RFR, RHMEB,
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19TH CENTURY;‘BUT IN THE WORLD OF MARKETS, WHERE I OFTEN
LIVE, THAT'S A‘TERRIBLEATHING. YQU‘ARE STILL PAYING A |
19TH CENTUR¥‘PRICE GIVEN‘EVERYTHING}ELSE TEAT‘S HAPEENE#
IN'THE“WQRLD SINCE‘THENMFOR‘A‘EARTICULAR ITEM?
FURTHER,AWHEN WE‘ACTUALL¥RSTEP INTO THE
MARKETPLACE AND WE OBSERVE NOT THE HYPOTHETICAL BICKERI#G

THAT MIGHT GO ON AT SOME HYPOTHETICAL DEFENSE LAW FIRM

WITH REGARD TO A HYPOTHETICAL FEE ARRANGEMENT OF A ﬁb
HYPOTHETICAL CASE, BUT WHEN WE GO OUT AND HAVE A LOOK AT"
WHAT HAPPENS WHEN LAW FIRMS COMPETE FOR THE RIGHT TO .

REPRESENT PLAINTIFFS IN A SPECIFIC ACTION, WHAT DO WE '

OBSERVE?

WE OBSERVE LAW FIRMS THAT ARE VERY HAPPY TO WbRK
FOR FEES FAR BELOW 25 TO 30 PERCENT AND GETTING RESULTS;
THAT PLAINTIEFS' LAWYERS WHO OFTEN DEMAND 25 TO 30 PERCENT
AREN'T ABLE EFFECTIVELY TO SAY ARE TOTALLY INFERIOR.
THERE IS‘NOTHING THE MATTER WITH THE RESULTS. WHAT'S THE
MATTER WITH iHE QUALITY OF THE PRODUCT?

WHO CAN SHOW ME A SITUATION WHERE Iﬁ ANY ONE OF

THE AUCTION CASES IN ANY ONE OF THE NEGOTIATION CASES ONE

|CAN CREDIBLY CLAIM THAT A BAD JOB WAS DONE BECAUSE A LOW
| PRICE WAS PAID TO CLASS COUNSEL? THAT EVIDENCE IS NOT

| THERE..

I WOULD SUBMIT THAT ALL OF THE DATA AND ALL OF
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THE EVIDENCE POINT IN PRECISELY THE OPPOSITE DIRECTION;
THAT THERE IS A GRAVE AND MATERIAL RISK THAT THE AMOUNT OF
MONEY THAT'S BEING PAID TO CLASS COUNSEL, PARTICULARLY IN
THE AREA OF CLASS ACTION SECURITIES FRAUD LITIGATION, IS
HIGHER THAN THE MARKET CLEAR END PRICE.

TO THE EXTENT THAT IT EXCEEDS THE MARKET CLEAR

END PRICE, THAT AMOUNT CONSTITUTES AN UNAMBIGUOUS TRANSFER

| OF WEALTH IN VIOLATION OF A FIDICUARY OBLIGATION FROM THE

|| ABSENT CLASS MEMBERS TO COUNSEL,REPRESENTING‘THE CLASS.

THANK YOU VERY MUCH. I WOULD BE HAPPY TO ANSWER
QUESTIONS .

JUDGE ROSENTHAL: CAN YOU COMMENT ON HOW
SUCCESSFULLY OR NOT YOU THINK THE PROPOSED RULES THAT HAVE
BEEN PUBLISHED FOR COMMENT ON THE SELECTION OF COUNSEL AND
ATTORNEY FEE AWARDS EITHER REFLECT OR FACTILITATE OR ARE
CONSISTENT WITH WHAT YOU HAVE DESCRIBED?

PROFESSOR GRUNDFEST: IN ALL CANDOR, IF IT WERE UP
TO ME TO WRITE THE RULES, I WOULD BE MORE AGGRESSIVE.

THE RULES, I THINK, PERMIT MANY OF THE
PROCEDURES AND THE PROCESSES THAT I HAVE BEEN SPEAKING
ABOUT. THEY DON'T GO AS FAR AS I MIGHT IN URGING COURTS
TO LOOK CAREFULLY AT THESE CONSIDERATIONS AND IN
EMPHASIZING THAT THE COURTS' OBLIGATTON IS TO MAXIMIZE THE

NET RECOVERY TO.TﬂENABSENT CLASS MEMBERS.
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|OF THE CASE?

SET IT, THE MARKET PROCESS, THE MARKET CHECK.

VERY SIMPLY. . IF YOU HAVE GOT TWO LAWYERS AT THE

| BEGINNING OF THE CASE AND THERE IS NO, REASON TO BELIEVE

EX ANTE THAT ONE WOULD DO A BETTER JOB THAN THE OTHER, GO

L

FOR THE ONE THAT IS WILLING TO CHARGE THE ABSENT CLASS |
MEMBERS THE LOWER PRICE.

I WOULD, IN ALL CANDOR, PREFER TO SEE STRONGER

H

LANGUAGE IN THE NOTES TO THE PROPOSED RULE URGING THE, !

| COURTS TO ADOPT.MARKET CHECK MECHANISMS. IT DOESN'T HAVE

TO BE AN AUCTION. THERE ARE MANY WAYS TO DO THAT. . ﬁ

MS. BIRNBAUM: UNDER YOUR MODEL, THEN, THE COURT

u
s

WOULD SETS THE FEES BEFORE -- IN THE EARLY STAGES OF THE

CASE WHEN CLASS COUNSEL ARE BEING SELECTED, NOT AT THE END
;1; .
PRQFESSOR”GRUNDFEST: WELL THE COURT WOULD RETAIN

JURISDICTION TO REVIEW THE FEES AT THE END. I THINK TH%T

IT'S IMPORTANT TO OBSERVE IT'S NOT THE COURT THAT WOULQJ
’ ' ' N {h
'?

IN RISKY CASES WHERE COSTS ARE HIGH, uAWYmRSi
WILL BID HIGH FEES AND THAT'S THE RIGHT ANSWER IN CASESL.
;

. !
ABOUT YOU PRETTY MUCH KNOW HOW THE CASE IS GOING TO PLAY
: ”

[OUT. YOU KNOW WHAT THE RANGE OF RECOVERY IS LIKELY TO BE,

J

LAWYERS WILL BID LOWER, FEES _AND IF EVENTS OCCUR DURING
THE LITIGATION THAT WOULD MAKE IT FUNDAMENTALLY UNFAIR &O

FORCE A PLAINTIFFS' LAW FIRM TO STICK BY THE INITIAL h

|

Debra L. Pas, CSR, RER, BHR.
Official Reporter - V.S, Cistrict Court - San Francisco, California v




10

11

12

13

14

15

16 |

17

19

20 |

21

22

23

24

39

BARGAIN, THERE IS IN THE COMMERCIAL ROLE A PROCESS THAT'S
KNOWN AS. A CHANGE ORDER.

ALL RIGHT. WHEN YOU HAVE A LARGE COMMERCIAL

| PROJECT THAT YOU ARE BUILDING AND ALL OF AASUDDEN DISCOVER

BEDROCK WHERE NOBODY EXPECTED THERE TO BE BEDROCK, YOU
HAVE GOT TO BLAST OUT, YOU KNOW, PARTIES WILL ENTER A
CHANGE ORDER. o

OR, GEE, WE NEED TO REDESIGN A SHIP AND THE

HREDESIGN IS GOING TO BE MUCH MORE EXPENSIVE. GET THE

CHANGE ORDER AND YCU CAN HAVE INCREASED COMPENSATION.
I BELIEVE“TEAT THE COURTS, ONCE THEY RELY ON THE
MARKET PROCESS TO SET THE EEE UP FRONT, SHOULD HAVE A
STRONG PRESUMPTIEN TO HONOR THATbFEE, BUT THE ERESUMPTION
SHOULDN'T BE CAST IN CONCRETE.
MS. BIRNBAUM: YOU WOULD HAVE A BIDDING PROCESS
FOR EVERY CLASS ACEION TEAT GETS BROUGHT?
PROFESEOR‘GRUNDFEST= WELL, YOU KNOW, WHAT I WOULD
DO, IN ALL CANDOR, IS T THINKth‘S VERY 1MPORTANT TO BREAK
THE BACK OF THE BENCHMARK.
WHAT WE ARE CURRENTLY RELYING ON IS A BENCHMARK
THAT HAS ABSOLUTELY NO FOUNDATION IN MARKET EXPERIENCE AND
TO THE EXTENT WE HAVE MARKET EXPERIENCE, ALE OF IT SIGNALS
THAT THE BENCHMARK IS MATERIALLY ON THE HIGH SIDE.

ONCE WE HAVE ENOUGH EXPERIENCE IN TERMS OF
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e

REASONABLE MARKET'PRICES, WE THEN'MIGHT BE ABLE TO HAVE A
NEW BENCHMARK AT A LOWER PRICE THAT‘WOULD ALLOW PEOPLE TO
SAY, WELL, ALL RIGHT. WE PRETTY MUCH KNQW HOW TO PRICEf}
?HIS COMMODITY. |
ALL RIGHT.()YOU DON'T HAVE TO NEGOTIATE WITH %HE
GROCER OVER EVERYfGRAPEFRUIT THAT YOU BUY. WHY? BECAU%E
THERE IS A MARKET PkOCESS OUT THERE THAT ALLOWS YOU TO :
i

KNOW PRETTY MUCH, ALL RIGHT, THELSEASONALITY‘AND

EVERYTHING ELSE, WHAT THE RIGHT PRICE OF THE GRAPEFRUITﬁﬁ
: : n
I15; BUT‘IF YQU DON'T HAVE THAT LARGER MARKET PROCESS, A%L
RIGHT, YOU CAN'T.RELY ON A WELL-KNOWN AND FAIR PRICE. ﬁ
PROFESSOR COOPER: THIS IS EDWARD COOPER. IN YéUR
OPENING SENTENCEVYOU.SAID SOMETHINGAVERY BRIEFLY THAT
APPEARED IN YOUR WRITTEN STATEMENT AND THAT IS TO REST
EART‘OF THIS ON THE OBLIGATION OF THE COURT THAT YOU

CHARACTERIZE AS A FIDICURRYVOBLIGATION TO THE CLASS. i
DO YOU VIEW THAT AS AN IMPQRTANT‘FOUNDATION F@R
YOUR APPROACH? |
PROFESSOR GRUNDFEST? I VIEW THAT AS ONE OF %
SEVERAL IMPQRTANI FOUNDATIONS, YES. I
PRQFESSOR COOPER: AND TO THE JUDGE WHO SAYS 1
MUST BE NEUTRAL AMONGnﬁHE PARTIES, I CANNOT BE AN
FIDICUARY FOR ANY PARTY,‘WHAT_DO,YOU\RESPOND?

PROFESSOR GRUNDFEST: THE RESPONSE IS THE JUDGE,
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OF-COURSE, HAS AN OBLIGATION TO BE NEUTRAL TO ALL OF THE
PARTIES, BUT WITH REGARD TO ARRANGEMENTS THAT ARE
ABSOLUTELY NECESSARY AS PART OF OUR JUDICIAL PROCESS IN
ORDER TO PROTECT THE INTERESTS OF THE CLASS MEMBERS, THE
SUPREME COURT AND COURT OF APPEALS HAVE BEEN CLEAR THAT
THE COURT HAS A FIDICUARY OBLIGATION TO MAKE SURE THAT
DEALINGS WITH RESPECT TO THETR ‘TNTERESTS ARE FAIR AND THAT
THE OBLIGATION IS FIDICUARY.

NOW, WE ALL KNOW THAT FIDICUARY IS A BIG WORD,
ALL RIGHT. THERE ARE FIDICUARY OBLIGATIONS AND THEN THERE
ARE FIDICUARY OBLIGATIONSG AND, PERHAPS, THE SELECTION OF
THE WORD FIDICUARY IN THAT CONTEXT BY THE SUPREME COURT IS
UNFORTUNATE, BUT I LACK JURISDICTION TO OVERRULE THE
LANGUAGE THAT'S BEEN USED BY THE COURTS.

'JUDGE KYLE: INSTEAD OF HITTING BEDROCK DURING THE
PROCESS -- |

_ | \ g q

PROFESSOR GRUNDFEST: I'M NOT USED TO CALLING ON
JUDGES. PLEASE, FORGIVE ME.

JUDGE KYLE: INSTEAD OF HITTING BEDROCK, THE
PLAINTIFFS HIT A GOLDFIELD, WOULD YOU ALLOW THE COURT TO
REDUCE THE FEE? | |

PROFESSOR GRUNDFEST: AGAIN, THE STRONG
PRESUMPTION WOULD BE AGAINST THIS.

JUDGE KYLE: I AGREE.
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PROFESSOR éRUNDFEST: AND IF THERE IS A
” L ST T TR
SITUATION -- YOU KNOW, I THINK THE TEST FOR A CHANGE ORDER
SHOULD BE AS RIGOROUS ON THE UPS%PE AS‘QN THE DOWNSIDE.
I THINK IF YOU HAVE A FAIR AND ADEQUATE MARKET
CHECK fROCESS_%FLTHE OUTSIDE, I HAVE NO PROBLEM WITH A |
LAWYER WHO DOES A REALLY GREAT JOB IN GETTING A REALLY i
) s , !
GREAT RESULT HAVING A REALLY GREAT PAYDAY BECAUSE THERE .
ARE GOING TO BE DAYS IN WHICH HE GETS NOTHING. o
AND IF WE LIMIT THE UPSIDE, THAT HAS AN ADVERQE
EFFECT ON THE OPERATION OF THE MARKET. |
CHAIRMAN LEVI: I KNOW YOU HAVE BEEN THINKING ||
ABOUT THIS, PARTICULARLY IN TERMS OF SECURITIES |
LITICATION, THE SECURITIES REFORM ACT. o !
IS THERE ANY AREA OF PRESENT CLASS ACTION
PRACTICE THAT YOUR COMMENTS AND YOUR VIEWPOINT DON'T APPLY
TERRIBLY WELL TO? ’ |
PROFESSOR GRUNDFEST: I HATE TO BE IMPERIALISTIC,
BUT I THINK IT AFPPLIES ACROSS THE BOARD.

IT APPLIES, I THINK, WITH MOST VIGOR IN THE

SECURITIES AREA, NO. 1, BECAUSE OF THE WORDING OF THE

PSLRA; BUT, NO. 2, BECAUSE SECURITIES LITIGATION, LET‘S‘
FACE IT, IS ABOUT AS CLOSE TO A COMMODITY AS YOU GET IN
THE CLASS ACTION AREA.

YOU KNOW, STANFORb WITH OUR WEBSITE, WE ARE
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TRACKING MORE THAN 1,000 COMPANIES THAT HAVE BEEN SUED FOR
CLASS ACTION SECURITIES FRAUD SINCE THE PASSAGE OF THE
REFORM ACT IN 1995. MANY OF THESE CASES FOLLOW VERY
STANDARD AND WELL-KNOWN AND RELATIVELY PREDICTABLE

PATTERNS AND TO THE EXTENT THAT IT'S POSSIBLE TO SAY THAT

|| You HAVE'GOT‘A COMMODITIZED FORUM CLASS ACTION SECURITIES

FRAUD LiTIGATION, LADTES AND GENTLEMEN, THIS IS IT.

ALL RIGHT. BUT I DO THINK THAT THE LEARNING
THAT WE HAVE ACQUIRED IN THAT AREA COULD WELL BE APPLIED
IN MANY OTHER CONSUMER FRAUD ACTIONS, MASS TORT CASES AND

THE LIKE. YOU HAVE ARMiES OF LAWYERS ALL CLAIMING THE

|RIGHT TO REPRESENT THE CLASS. WELL, LET'S SEE WHO IS

REALLY WILLING TO DO THE BEST JOB AT THE BEST PRICE AND
YOU WILL HAVE THESE LAW FIRMS ASSERTING THEIR ABILITIES
AND, EX ANTE, YOU WILL HAVE NO REASON TO BELIEVE THAT LAW
FIRM A WILL DO ANY BETTER OR WORSE JOB THAN LAW FIRM B.
JUDGE SCHEINDLIN: ONE OF OUR COMMENTATORS SAID

THAT IN THE CIVIL RIGHTS AREA, MAYBE TOO FEW LAWYERS MAY
NOT BE TOO MANY. THEN THERE IS NOT THE BENCHMARK THAT
THEY ARE USED TO HELP THEM OUT. THERE IS NO COMPETITION
AND YOU TRY TO TRACK LAWYERS. |

WHERE DO YOU FALL BACK ON MARKET APPROACH? DO

YOU FALL BACK ON THE 25 OR DO YOU NEED THE LAWYERS TO COME

FORWARD IN THESE CASES? DO YOU TAKE THE NEWLY ESTABLISHED
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COMMERCIAL BENCHMARK OF 10 TO 12 PERCENT, MAYBE, WHICH |,

|WORKS IN SECURITIES, BUT.MAY NOT. WORK AT.ALL IN CIVIL

RIGHTS.

PROFESSOR GRUNDFEST: WELL, I THINK THAT'S AN. |

1

| EXTRAORDINARILY GOOD OBSERVATION AND THE WAY I WOULD.

EXPECT. THE MARKED TO EVOLVE IS THAT IF SOMEBODY SHOWS UP
IN A MARKET CHECK PROCESS AND IT'S A CIVIL RIGHTS CASE AND
THEY ARE THE ONLY LAWYER IN THE ROOM, THEY ARE NOT GOING

TO BE BIDDING AGAINST‘THEMSELVES‘FOR FIVE PERCENT.

JUDGE SCHEINDLIN: I UNDERSTAND, BUT THE NEW
BENCHMARK HAS NOW BECOME MUCH .LOWER, ACCORDING TO YOUR

vl
THEORY, AND IT MAY NOT BE A»FAIR‘BENCHMARK TO APPLY»IN‘A~

g
NONCOMPETITIVE SITUATION, BUT IT'S NOW THE MARKET GQINGW

RATE¢ I MIGHT BE TROUBLED BY THAT AND WONDER SHOULD ITH‘
7

NOT BE BACK TO THE 25 THAT'S BEEN AROUND SINCE THE 19TH”

'
5

CENTURY? o . N |

PROFESSOR GRUNDFEST: I THINK IN THAT SITUATIONJ

1

IF THE COURT IS GOING 710 RELY ON Tﬂﬁ‘BENCHMARK, THEN. 1 ﬁ
THINK YOU ARE ABSOLUTELY RIéHT AND YOUR CBSERVATION, YO&R
HONOR, UNDERSCORES THE PROBLEM WITH THE BENCHMARK.

LET'S ASSUME THAT A 25 PERCENT BENCHMARK IS
PERFECTLY REASONABLE, .30  PERCENT IN CIVIL RIGHTS\CASES,-
AND WHERE THESE CASES‘HAVE MUCH GREATER HETEROGENEITY AND

MUCH GREATER RISK THAN THE TYPICAL CLASS ACTION SECURITIES
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FRAUD CASE. -WHY SHOULD BOTH OF THEM BE PRICED THE SAME?
IT'S AS THOUGH WE ARE SAleG, ALL AUTOMOBILES SHOULD COST
THE SAME AMOUNT. |
CHATRMAN LEVI: THANK YOU VERY MUCH, PROFESSOR.
JUDGE ROSENTHAL: ACTUALLY, PROFESSOR, CAN I ASK
YOU ONE QUESTION? ARE YOU GOING TO BE SUBMITTING A FORMAL
RESPONSE OR COMMENT ON THE THIRD CIRCUIT CLASS POSITION?
PROFESSOR GRUNDFEST: YES. MY INTENTION IS -- I

THINK TEMPLE LAW REVIEW HAS ANNOUNCED THERE WILL BE AN

ARTICLE. I WILL BE REDUCING SOME OF THE OBSERVATIONS TO

WRITING AND STAYING OUT OF THE THIRﬁ‘CIRCUIT.

JUDGE ROSENTHAL: THANK YOﬁ. |

CHAIRMAN LEVI: IS MISS JAUREGUI HERE? AM I
SAYING THAT RIGHT?

MS. JAUREGUI? GOOD MORNING. MY NAME IS
JACQUELINE JAUREGUI. I'M A PARTNER WITH THE CALIFORNIA
FIRﬁ OF CROSBY; HEAFEY, ROCH & MAY. I‘AM VERY HONORED TO
HAVE MY COMMENTS CONSIDERED BY THIS COMMITTEE.

BY WA¥ OF BACKGROUND, SINCE I DON'T KNOW ANY OF
YOU, MY PERSONAL PRACTICE INVOLVES REPRESENTING INSURANCE
AND FINANCIAL INSTITUTIONS, FINANCIAL SERVICES
INSTITUTIONS, AND I DO A SUBSTANTIAL AMOUNT OF CLASS
ACTION WORK IN THAT AREA AND WITH CLIENTLESS CLASS

ACTIONS.
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INSTITUTIONS, OF CLIENTS.

MY FIRM, HOWEVER, ALSO HAS A SUBSTANTIAL

| PRACTICE IN MEDICAL DEVICES, PHARMACEUTICAL PROCESS

LITIGATION AND WITH WHAT THE COURT REFERS TO AS THE MASS

TORT CASES AND I, THEREFORE, HAVE SOME COMMENTS IN THAT

|COURSE AS WELL. I SPEAK FROM THE PERSPECTIVE OF A

CALIFORNIA PRACTITIONER WHO SPENDS TIME IN THE DEFENSE OF
b . , ‘ . 1

h

]
I HAVE NOTICED IN THE REPORTER'S CALIL FOR ﬁ

COMMENTS AND IN THE FOOTNOTE IN THE COMMITTEE'S MAY REP@RT

|
AN INQUIRY AND A NEED FOR INFORMATION ABOUT DUPLICATIVEH

i

AND OVERLAPPING CLASS ACTIONS AND I WANTED TO ADD SOME

1
|
|
|

FACTS TO THIS GROUP'S DATA BASE THAT MAY BE HELPFUL IN |

1
|

|
I

TERMS OF UNDERSTANDING THIS PROBLEM.
ONE SORT OF CASE STUDY I THINK MAY BE USEFUL iO
?
YOU, OUR FIRM HAS SPENT SOME CONSIDERABLE TIME IN THE YﬁAR

2001 AS A NATIONAL COUNSEL FOR A COMPANY THAT'S BEEN

INVOLVED IN MEDICAL DEVICE LITIGATION. IT'S A ONE PROB%EM

PROLUCT THAT HAS BEEN -- INVOLVES THOUSANDS, IH NOT
MILLIONS, OF PEOPLE WHO HAVE-BEEN EXPQSED TO IT.

IN THE FIRST SIX MONTHS OF 20Q1 WHAT WE FOUNQ%
WAS THERE WERE\FILED AND SERVED AGAINST THIS ONE CLIENT;
WITH THEIR ONE PROBLEM PRQDUCT 53‘CLA$S ACTIONS INVOLVING
THIS PARTICULAR DEVICE; 35 OF THESE ALLEGED NATIONWIDE

PUTATIVE CLASSES, 18 ALLEGED EITHER A SINGLE STATE OR

Debra L. Pas, CIR, RPR, RMR,
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CANADIEN PUTATIVE CLASSES.

OF THIS TOTAL, 36 WERE EITHER INITIALLY FILED
AND/OR WERE REMOVED TO FEDERAL COURT AND THOSE ARE NOW THE
SUBJECT OF MULTI DISTRICT LITIGATION.

THERE WERE 17 CASES WHICH WERE DEEMED TO BE
UNREMOVABLE BECAUSE THERE WAS A LOCAL DEFENDANT WHICH HAD
DEMANDED TO DEFEAT DIVERSITY AND IN SOME INSTANCES WHERE
THERE WAS NO LOCAL DEFENDANT, THE CASE WAS REMOVED TO
FEDERAL COURT. IT WAS THEN DISMISSED AND REFILED IN STATE
COURT WITH THE LOCAL DEFENDANT SO THAT IT WOULD BE KEPT IN
STATE COURT.

AND, AS I SAID, THE MEDICAL DEVICE ARENA IS NOT
MY PERSONAL PRACTICE, BUT WHEN I SAT DOWN WITH THE
OFFICE'S CHART OF ALL THESE CASES, I WAS STUNNED BY THE
PRODIGIOUS WASTE OF JUDICIAL AND PUBLIC RESOURCES THAT
THIS ONE EXAMPLE PRESENTED, AND IN ADDITION, WHICH I
SUPPOSE IS OBVIOUS, THE PRODIGIOUS WASTE OF THE
DEFENDANT'S RESOURCES AS WELL.

" AND AS I THOUGHT TO MYSELF WHAT I MIGHT BE ABLE
TO OFFER THIS COMMITTEE, THE THIRD THING THAT STRUCK ME
WAS THE ABSENCE OF ANY APPARENT BENEFIT EITHER TO SOCIETY
OR TO THE CIVIL JUSTICE SYSTEM BY THIS ANTHILL, IF YOU
WILL, OF LITIGATION.

I WAS FASCINATED ACTUALLY LISTENING TO THE

- Debra L. Pas, CSK, RER, RIMR,
Official Reporter - V.S, ©istrict Court - Sun Francisco, California




10

11

12

13

14

‘15

16

17

18

19

20

21

22

23

24

48

-

PROFESSOR'S COMMENTS. I THOUGHT PERHAPS THERE WAS SOME
SECRET BENEFIT HERE SOMEWHERE WHERE, EERHAbs, YOU WILL .
ULTIMATELY HAVE THIS COMPETITION WHICH WILL IGNORE THE
BENEFIT OF THE CLASS.

'AND I ALSO UNDERSTAND FROM TALKING TO A NUMBER
OF PEOPLE THAT'S IN THE PRODUCT LIABILITY ARENA, THIS IS
NOT AN UNCOMMON SERIES OF EVENTS. I THOUGHT PERHAPS TH?S
WAS AN ABERRANT TYPE OF SITUATION AND I'M TOLD THAT IT'S
VERY COMMON.

ANOTHER THING THAT STRUCK ME AS I WAS PREPARING
THIS, THERE WAS A LETTER OF COMMENT FROM MR. FRANK OF THE
LEWIS AND ROCA FIRM WHICH CONTAINS THE STATISTIC FACTS
THAT AT LEAST LAST YEAR THERE WERE APPROXIMATELY. 2400
CLASS ACTIONS INITIATED IN FEDERAL COURT NATIONWIDE AND
ALTHOUGH MATH IS NOT MY STRENGTH, I THINK THAT THE CASEé

IN THIS PROBLEM ALONE WHICH ENDED UP IN FEDERAL COURT W}TH

| CLASS ACTIONS WOULD BE ONE AND A HALF PERCENT OF ANHANNﬁAL

CASE LOAD.
|

SO I THINK IN TERMS OF WHAT THE JUDICIARY IS |
DEALING WITH, 'IF THERE ARE A HALF A DOZEN OFHTHESELEVERX
YEAR, YOU ARE LOOKING AT CLOSE<TO TEN PERCENT OF THE |
FEDERAL CLASS ACTION CASE LOAD. IS THIS TYPE OF OVERLAPPING
AND DUPLICATIVE CLASS ACTION MORASS.

SO IN TERMS OF SUPPORTING THE MDL PROCESS AND

Debra L. Pas, CSR, RER, RMR,
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SUPPORTING THE COORDINATION OF LITIGATION THAT THE MDL IS
INTENDED TO ACCOMPLISH, T BELIEVE THE MINIMAL DIVERSITY
LEGTSLATTON WOULD GO A VERY LONG WAY TOWARDS RESOLVING
THIS PROBLEM. |

I UNDERSTAND- THAT THERE IS A CONSIDERABLE

RELUCTANCE ON THE PART OF THE FEDERAL JUDICIARY TO DO

ANYTHING WHICH IS GOING TO EXPAND DIVERSITY JURISDICTION,

|BUT I DO THINK THAT THIS IS A CASE WHERE THE ONLY TOOL
| THAT I CAN ENVISION THAT WOULD UNRAVEL THIS THORNY KNOT IS

‘PRECiSELY THAT, MINIMAL DIVERSITY LEGISLATION.

/

FROM MY PERSPECTIVE IN TERMS OF THE OVERLAPPING

|CASES, THE MASS TORT SITUATiON SEEMS TO BE THE MOST

DRAMATIC, BUT, AS I SAID, IT'S NOT MY PRACTICE.

I SPOKE TO A NUMBER OF MY CLIENTS IN THE
INSURANCE AND FINANCIAL SERVICES INDUSTRY TO SAY, YOUA
KNOW, I HAVE BEEN ASKED TO SPEAK IN FRONT OF THIS
COMMITTEE. WHAT'S YOUR PROBLEM AND YOUR ISSUE? WHAT ARE

YOU SEEING BY WAY OF DUPLICATIVE CASES, C'ERLAPPING CASES

| THAT IT WOULD BE USEFUL FOR ME TO SHARE WITH THESE JUDGES

AND PROFESSORS AND PRACTITIONERS?

'AND I HAVE‘ANOTHER STORY TO TELL YOU. i'WAS

TALKING TO A PRETTY EXPRESSIVE CLIENT OF MINE'AND SHE

SAID, WELL, I WILL TELL YOU WHAT MY BIG QUESTION IS. HOW

|MANY TIMES DO I HAVE TO BE CLASS CERTED IN THE SAME CASE?

Debra L. Pas, CSR, RER. RHR, (
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| THIS CASE, PROPERTY AND CASUALTY INSURER, CLASS

THATfS MY ISSUE.MHIHSAID,‘QKAY,”‘WELL, EXPLAINJTQ{ME WHAT
p4os) ARE TALKING ABOUTRA HOW‘CAN IVGIVE AN EXANPLE’THKT &
WOULD HELP THESE JUDGES AND PROFESSORS AND PRACTITIONERS
UNDERSTAND WHAT IT IS YOU ARE DEALING WITH? SHE GAVE ME

WHAT I THOUGHT WAS A VERY INTERESTING AND TELLING EXAMPLE

CLASS ACTIONS_FILED IN STATE COURT IN OKLAHOMA‘ﬁ
o ' R . ‘:

CHALLENGING A PART;CULAR,CLAIMS ADJUSTMENT PRACTICE OF °
i
CERTIFICATION IS DENIED. IT'S APPEALED TO THE , {
INTERMEDIATE APPELLATE COURT IN OKLAHOMA. DENIAL IS
UPHELD. OKLAHOMA SUPREME COURT IS NOT INTERESTED IN Q
ADDRESSING IT, SO THERE WE HAVE A NICE FINAL JUDGMENT RES
JUDICATA, DENIAL OF CLASS CERT.

TWO WEEKS LATER, SAME PLAINTIFFS' FIRM, SAME

CLAIMS PRACTICE, DIFFERENT PLAINTIFF, FEDERAL COURT.
IDENTICAL LAWSUIT IS FILED AGAINST THE IDENTICAL

!

DEFENDANT . ,¢
) i

~ AND I THINK A DATA POINT WHICH IS USEFUL IN T"RMS

|
OF EXAMINING WHETHER THIS IS REALLY A PROBLEM IS THE :
|

TRANSACTION COSTS FOR THE‘DEFENDANT INVTERMS OF GETTING

ONE OF THESE CASES UP. TO CLASS CERTIFICATION AND THROUGH A

CLASS CERTIFICATION HEARING.
'SPEAKING WITH A WOMAN WHO MANAGES LITIGATION ON.

BEHALF OF A NATIONAL COMPANY WHICH INSURES MANAGED CARE

Debra L. Pas, CSR, RFR, RMR,
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ORGANIZATIONS, SHE TOLD ME HER AVERAGE COST OF DEFENSE,
AND THIS 1S THE AVERAGE, FOR PRECERT DISCOVERY AND
BRIEFING IN ADVANCE OF A CLASS CERTIFICATION HEARI&G RUﬁ
AN AVERAGE OF A MILLION DOLLARS. |

I ASKED MY CLIENT WITH THE OKLAHOMA CASE, DOES

| THAT RESONATE WITH YOU? DOES THAT SOUND ABOUT RIGHT? SHE

AT FIRST SAID NO. THEN THE MORE WE TALKED ABOUT IT, THE

MORE SHE SAID, REALLY, A SERIOUS CASE WHERE SOMEONE IS

{ MAKING A SERIOUS PUSH AT CLASS CERT, YES, $750,000‘TO A

MILLION DOLLARS.

AND SO, THEREFORE, I DOJTHINK IN ADDITICN TO THE
CONSUMPTION OF JUDICIALARESOUECES, WHICH THIS TYPE OF B
OVERLAPPING‘LITIGATION DOES, iNDEED,tPRESENT, WE ARE ALSO
LOOKING AT A SOCIAL COST OF SPENDiNG AN AWFﬁL LOT‘OF MONEY
REINVENTING THE WHEEL ON THIS TYPE OF LITIGATION.:

IN REVIEWING THEAMATERIALS,hI FOUND THE DRAFT RULE
23(C)1 (D}, WHICH i UNDERSTAND IS NOf AT THIS POINT OPEN
FOR COMMENT, BUT I THOUGHT IT WAS A SUPERB TOOL TO
DIMINISH THE WASTE OF BOTH PUBLIC AND PRIVATE RESOURCES ON
'THIS TYPE OF WASTEFUL LITIGATION.

WHAT I WOULD ALSO SUGGEST iS, I NOTICE THAT THERE
WAS A SUGGESTION THAT ONE“OF THE BASIS ON‘WHIéH CLASS
CERTIFICATION MIGHT BE GRANTED OR DENIED WOULD BE WﬁﬁT

ANOTHER COURT HAS REVIEWED AND DENIED CLASS CERT ON, AND

Debra L. Pas, CSR, RPR, RMUR,
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MY THOUGHT WAS A MORE APPROPRIATE VEHICLE “OR AN ADDITIONAL

‘VEHICLE OUGHT TO BE THE ABILITY FOR THE DEFENSE TO GO IN

AND SEEK A DISMISSAL OF CLASS ALLEGATIONS ON THE BASIS OF
THIS HAS ALREADY BEEN LITIGATED AND‘NEED1NOT BE
RELITIGATED SUCH THAT XOU\WOULDN'T NEED TO WAIT FOR THE&
EEPENSIVE CLASS CERTIFICATION PROCESS IN ORDER TO TRY Té’

'
|

GET RID OF LAWSUIT NO. 2. k |

SO THOSE ARE MY THOUGHTS AND I WOULD BE HAPPY T?
ANSWER ANY QUESTIONS. \ ‘ ﬁ
PROFESSOR MARCUS: RICHARD MARCUS. THIS ISN'T ﬁ
SOMETHINS YOU TALKED ABOUT, BUT IN TERNS OF THE FINANCI%L :
SERVICES CLASS ACTION AS YOU ENCOUNTERED, ONE OF THE ﬁ
EARLIER SPEAKERS URGED THAT SOME SORT OF A COMPETITIVE H
PROCESS OF SELECTING PLAINTIFF CLASS COUNSEL MIGHT BE
ATTRACTIVE.
DO YOU THINK THAT WOULD WORK IN THOSE KINDS OF
CASES? HAVE YOU SEEN ANYTHING LIKE THAT? |
Ms. SAHREGUI: - I HAVE NOT SEEN THAT DONE. THE

VAST MAJORITY OF THE CASES THAT I WORK ON DO NOT INVOLVE A

HORDE OF PLAINTIFF'S LAWYERS, EACH ONE OF WHOM WOULD LOVE

|TO --

PROFESSOR. MARCUS: YOU HAVEN'T SEEN THAT CLAMOR OF
THE BAR IN THOSE CASES?

MS. JAUREGUI: THE CLAMOR TENDS TO BE NATIONWIDE

. Debra L. Pas, CSR, RFR, RIMR,
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CLASS IN STATE NO. 1; NATIONWIDE CLASS IN STATE NO. 2,
NATIONWIDE CLASS IN STATE NC. 3.

THEY ARE NOT ALL IN THE SAME PHYSICAL LOCATION

| WHERE A JUDGE CAN SAY, ALL RIGHT, LAWYERS ONE THROUGH FOUR

OR TAWYERS ONE THROUGH TEN, WHAT WILL EACH OF YOU DO FOR
THIS NATIONWIDE CLASS SHOULD I SEEK TO CERTIFY? IT'S MORE
DIFFUSE THAN THAT. "

JUDGE ROSENTHAL: IN THE CASES WHERE YOU HAVE HAD
THE COMPETITION AMONG THE VARIOUS COURTS, EACH OF WHOM HAS
A PUTATIVE NATIONWIDE CLASS, HAVE YOUR CLIENTS OR YOU
ENCOUNTERED SUCCESS IN THESE INFORMAL COORDINATION EFFORTS
THAT WE HAVE HEARD PRAISED BY SOME PEOPLE?

MS. JAUREGUI: NO. TO THE EXTENT THE COORDINATION
IS TAKING PLACE, IT'S GENERALLY BEEN WITH A DEFENSE LAWYER
WHO HAS COME TO KNOW THE FUND OF THE COMPANY'S KNOWLEDGE
AND THE FUND OF THE COMPANY'S DOCUMENTS AND WORKS IT OUT
INFORMALLY RATHER THAN GOING THROUGH THE COURTS.

JUDGE MCKNIGHET: MAY T FOLLOW UP WITH THAT? THE
JUDGES, THERE HAS BEEN NO INFORMAL COOPERATION AMONG THE
JUDGES? |

MS. JAUREGUI: THAT'S CORRECT.

JUDGE MCKNIGET: WAS THERE ANY EFFORTS IN THAT
REGARD; STATE, FEDERAL?

MS. JAUREGUI: 1IN TERMS OF THE FINANCIAL SERVICES

Debra L. Pas, CSR, RER, RMK, _ .
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AND INSURANCE LITIGATION, NO. -
JUDGE MCKNIGHT: DO YOU THINK THAT WOULD BE A GOOD

THING? WHAT COULD BE DONE TO ENCOURAGE IT? WOULD IT

|| woRK?

'MS. JAUREGUI: I THINK IT PROBABLY ULTIMATELY
WOULD PROVE BENEFICIAL WHERE PEOPLE ARE PURSUING

NATIONWIDE CLASS, YES; BUT I DON'T KNOW WHETHER IN A STATE

COURT SETTING JUDGES WOULD BE WILLING TO DO THAT.

I‘MEAN, THAT'S AN ISSUE OF SPECIFICAJUDICIAL‘
PREFERENCE AND SOME STATES, THEY MIGHT NOT VERY WELL
COT?ON TO4IT. | o | . | |

MS. BIRNBAUM: IF IN THESE CASES THEY ARE NOT

BEING MDL'D, BUT THEY ARE BEING BROUGHT IN STATE—BY—STAFE

| KIND OF BASIS, SO THERE ISN'T THE MDL JUDGE WHO CAN SORT

OF ACT AS A CONDUIT FOR TRYING TO GET DISCOVERY IN SOME

WAY? |
|
|
MS. JAUREGUI: THAT'S CORRECT, MA'AM. TYPICALLY
N ‘ |

HEY ARKE STATE COURT CASES WHICH ARE DESIGNED NOT

NECESSARILY TO BE REMOVED ALONG A DIVERSITY BASIS, BUT
THEY ARE NATIONWIDE CLASSES.

|
i
.
[
|

MR. KASANIN: ON YOUR MEDICAL DEVICE, IS THAT

i
'

ENTIRELY STATE CLASS ACTIONS OR FEDERAL CLASS ACTIONS,
AL3Z0?

ES. JAUREGUI: THE MEDICAL DEVICE ACTION I WAS

©ebra L. Pas, CSR, RPR, RMRE,
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TALKING ABOUT, WE ENDED UP HAVING 53 CLASS ACTIONS.
EITHER 36 OR 37 WE WERE ABLE TO REMOVE AND THE BALANCE
REMAINED IN STATE COURT.
CHAIRMAN LEVI: THANK YOU VERY MUCH. IS MISS
ALEXANDER HERE? |
MS. ALEXANDER: GOOD MORNING. I'M MARY ALEXANDER.

I PRACTICE LAW HERE IN SAN FRANCISCO. IT'S AN HONOR TO
APPEAR BEFORE YOU.

I AM PRESIDENT-ELECT OF THE ASSOCTATION OF TRfAL
LAWYERS OF AMERICA. AS YOU MAY KNOW, ATLA IS A DRIVATE
BAR ASSOCIATION OF ABOUT 60,000 MEMBERS WHO PRIMARILY
REPRESENT PLAINTIFFS IN PERSONAL INJURY CASES, BUT ALSO
CIVIL RIGHTS EMPLOYMENT, ENVIRONMENTAL LITIGATION,
CRIMINAL DEFENSE, AND BOTH SIDES OF COMMERCIAL LITIGATION:
I'M HERE TODAY TO PRESENT ATLA'S POSITION ON THE PUBLISHED
PROPOSAL TO AMEND RULE 23.

MY COLLEAGUE GERSON SMOGER IS HERE AND HE WILL
ADDRESS THE DRAFT PROPOSALS ON THE SUBJECT OF REPORTER'S
CALL FOR INFORMAL COMMENT, BUT I WOULD ASK YOU TO PLEASE
CONSIDER OUR TESTIMONY JOINTLY HERE AND TAKEN AS A WHOLE
AS ATLA'S POSITION ON THESE PROPOSALS. ‘

LET ME BEGIN BY SAYING ATLA COMMENDS THE
ADVISORY COMMITTEE AND ITS-SUBéOMMITTEE ON CLASS ACTIONS

FOR THE GREAT AMOUNT OF WORK THAT YOU HAVE DONE ON TEE

.

S
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SUBJECT AND FOR YOUR CONTINUING OPENNESS TO “INPUT FROM ALL

PARTIES, PUBLIC.OR FROM THE BAR. I REALIZE THAT IT HAS, .

| BEEN THE SUBJECT OF STUDY FOR OVER TEN YEARS AND AS JUDGES

LEVI AND ROSENTHAL HAVE PROVIDED GREAT LEADERSHIP IN THA?

EFFORT AND WE APPRECIATE IT. | {‘
WE AGREE WITH JUDGE. LEVI'S ASSESSMENT THAT ﬁ

NOTHING HAS BECOME SIMPLER OR LESS CONTROVERSIAL SINCE THE

LAST PROPOSED AMENDMENTS IN 1996, BUT THE ADVISORY
COMMITTEE HAS WORKED VERY HARD IN REVIEWING THESE AND Wﬁ

THANK YOU FOR THAT.
|

IN MY WRITTEN COMMENTS WE HAVE ATTACHED ATLAﬁS

T
|

il

POLICY ON CLASS ACTIONS WHICH DATES BACK TO 1596 WHEN %E

ADOPTED A FORMAL POLICY ON CLASS ACTIONS.

i
I
i
i
i
|

AS YOU CAN SEE FROM LOOKING AT THAT POLICY, QURV
BOARD RECOGNIZED, AT THAT TIME, AND CONTINUES TO, THAT

CLASS ACTIONS CAN BE IMPORTANT PROCEDURAL VEHICLES TO y

|
SN

DETER WRONGFUL CONDUCT ON THE PARTVCF THE DEFENDANTS ANP
JTQ ENABLE CUNSUMERS TO GET A REMEDY FOR SMALL SCALE
DAMAGES CASES THAT ARE OF WiDESPREAD COMMONALITY AS WELL
AS LA3GE‘SCALE\DAMAGEST |

HOWEVER, . ATLA'S POLICY ALSO RECOGNIZES THAT

THERE IS ATTENTION BETWEEN THE USE OF CLASS ACTION

MECHANISM AND A NUMBER OF OTHER IMPORTANT VALUES, SUCH AS
THE RIGHT TO DEDICATED LEGAL COUNSEL AND THE RIGHT.TO

Debra L. Pas, CSR, RER, RIUR,
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TRIAL BY JURY AND IT EXPRESSES SUPPORT FOR MEANINGFUL
OPT-OUT RIGHTS IN CLASS ACTIONS AND INJURED PLAINTIFFS',
VICTIMS' RIGHTS TO CONTROL THETR OWN LITIGATION.

IT ALSO EXPRESSES DEEP CONCERN ON SEVERAL OTHER
ISSUES THAT WERE THE SUBJECTS OF RULEMAKING IN 1996; THE
ADJUDICATION OF THE RIGHTS OF FUTURE CLAIMANTS THROUGH
SETTLEMENT ONLY CLASSES AND THE INAPPROPRIATE USE OF
LIMITED FUND CLASSES PERMITTING JUDGES TO SPECULATE ABOUT
THE LIKELY SUCCESS OF THE MERITS OF A CLASS ACTION WHILE
ENTERTAINING THE MOTIONS FOR CERTIFICATION AND SPECIAL
APPEAL PROCEDURES FOR CLASS ACTIONS THAT HAVE SINCE BECOME
LAW.

ALTHOUGH NOT EVERY CASE AND EVERY ONE OF THESE
MENTIONED IN ATLA'S POLICY IS A SUBJECT OF THE 2001
PROPOSED AMENDMENTS, OUR OVERALL CONCERNS ARE STILL WELL
FOUNDED. WE FEEL THAT WE HAVE TO BE VIGILANT, THAT WE
HAVE TO KNOW THAT THE FEDERAL RULE MAKERS ARE ALSO
VIGILANT -- WE KNOW THAT THEY ARE -- FOR THE EROSION OF AN
INDIVIDUAL CLASS MEMBER'S RIGHTS AND THAT THEY MUST BE
CONSIDERED.

CLASS ACTION SETTLEMENTS CONTINUE TO BIND ABSENT

CLASS MEMBERS WHO DO NOT HAVE THE BENEFIT OF A REAL CHOICE

| IN THE MATTER BEING LITIGATED OR REAL REPRESENTATION OF

COUNSEL OF THEIR CHOICE AND REAL OPPORTUNITIES T0,0PT:OUT

Debra L. Pas, CSR, RER, RIUR, ‘ ‘
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OF CLASS ACTION AND REAL CHOICE TO -- WHETHER TO ACCEPT A
SETTLEMENT.
THESE RIGHTS ARE OF IMPORTANCE AND THE CENTER --

AND THE CENTER OF THE ADVISORY COMMITTEE PUBLISHED o

PROPOSALS AND WE APPLAUD YOUR ATTENTION TO THOSE..

LET ME MOVE TO THE SPECIFIC PROPOSALS. WITH ﬁ

i

REGARD TO,23(C)(1)(A), THE CERTIFICATION DECISION, WE ARE
CONCERNED_ABQUT THE PROPOSAL‘TO:AMEND ON‘23(C)(1) TO ﬁ
REQUIRE ?HE CERTIFICATION DETERMINATION TO BE MADE AT Aﬁ
EARLY PRACTICAL TIME AS OPPOSED TO CURRENTLY, AS SOON Aé
4 : !

PRACTICABLE. | | o

WE SHARE THE CONCERN OF MANY PLAINTIFF LAWYERS
THAT THIS CHANGE IN LANGUAGE WILL PROVIDE AN OPPORTUNIT?
FOR EXTENSIVE PRECERTIFICATION DISCOVERY AND LITIGATION?
THAT COULD BE USED TO DELAY CRUCIAL CERTIFICATION.

JUDGE ROSENTHAL: THE RESEARCH THAT WE HAD
AVAILABLE WHEN WE PROPOSED THIS CHANGE SHOWS THAT THERE IS
ALREADY'ﬂORE TIME THAN THE PRESENT RULE LANGUAGE SUGGESTS
THAT PASSES BETWEEN THE FILING OF THE CASE AND DECISION ON
CERTIFICATION MOTION.

DO YOU HAVE A -- GIVEN THE FACT THAT,

APPARENTLY, THIS IS THE WAY THE PRACTICE IS CONDUCTED NOW,

DO YOU THINK THAT THE MODEST CHANGE IN LANGUAGE AND THE

NOTE CHANGE THAT ACCOMPANIES IT WOULD ADD TO THE TIME

5
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SPENT BEFORE CERTIFICATION IS DECIDED? ~

'MS. ALEXANDER: YES, WE DO FEEL THAT WAY. WE ARE
VERY CONCERNED THAT IT'S GOING TO MAKE THAT SITUATION E?EN
WORSE, EVEN CRAYER; THAT THE DEFENDANTS WILL USE THAT
LANGUAGE TO CONVINCE THE COURTS TO DO FURTHER DISCOVERY
AND TO DELAY THE PROCEEDINGS, MAKE PLAINTIFFS MORE
DESPERATE TO SETTLE.’ o

JUDGE ROSENTHAL: LET ME ASK A FOLLOW-UP QUESTION,
IF I MAY.

WE HEARD A COMMENT EARLIER TODAY FROM SOMEONE

WHO PRACTICES IN PLAINTIFF'S SIDE OF THE V AS WELL THAT
ANY EFFORT TO CIRCUMSCRIBE DISCOVERY IN THE EARLY STAGES
TO CERTIFICATION ONLY DISCOVERY IS PROBLEMATIC AND, IN
FACT, WHAT HE WANTED WAS AN OPPORTUNITY TO USE SELF
REGULATION TO MAKE THE DECISION AND TO GO AS FAR INTO THE

MERITS CR INTO WHAT HE NEEDED TO GET, I THINK WAS THE

TERM, AS MUCH AS POSSIBLE IN THE EARLY STAGES OF THE CASE. "

IT SEEMS TO BE SOMETHING OF AN INCONSISTENCY
WITH WHAT YOU ARE SAYING, THAT YOU WOULD PREFER AS LITTLE
DISCOVERY AS POSSIBLE AND AS QUICK A DECISION AS POSSIBLE.
‘MS. ALEXANDER: WELL, I WAS SURPRISED AT THOSE
COMMENTS. WE FEEL THAT THERE IS A - WITH THIS LANGUAGE
AND FURTHER DELAY AND DISCOVERY ON THAT ISSUE ONLY, THAT

IT IS MUCH MORE OPEN FOR ABUSE ON THE PART OF LITIGANTS

Oebra L. Pas, CSR, RER, RUR, .
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AND SO WE WOULD URGE YOU TO KEEP THE LANGUAGE AS IT IS;
THAT TO DO SO WOULD MAKE THAT. EVEN A GREATER PROBLEM.

- MS. BIRNBAUM: DO I‘UNDERSTAND THAT YOUR POSITI@N
WOULD BE THATMTHEREJSHQULD BE LIMIfED AMOUNTS OF DISCQVERY
BND GET TO CLASS CERTIFICATION QUICKLY RAiHER THAN ALLOW “
MORE PISCOVERY THRQUGHOUT THE PROCESS OF CLASS | W

L

CERTIFICATION? Ch

- MS. ALEXANDER: WHAT WE ARE CONCERNED ABOUT IS ?

1
b
i
E
|
1
i

THIS EXTENSIVE PRECERTIFICATION DISCOVERY WOULD BE SO
EXTENSIVE THAT YOU ARE REALLY LITIGATING THE CASE PRIOR%TO
CERTIFICATION ANP USE OF THAT TO DELAY THE CASE BEFORE;%E
EVEN KNOW WHETHER THE CLASS 1S GOING TO BE CERTIFIED. %@O,
YES, THAT?S QCUR CONCERN.

- MS. BIRNBAUM: WHAT'S YOUR POSITION ON MOTIONS‘%O
DISMISS VARIOUS CAUSES OF ACTION OF THE(CQMPLAINT BEFORE
CERTIFICATION? DO YOU HAVE A POSITIQﬁ ON THAT? |

MS. ALEXANDEE; WE DON'T HAVE A POSITION ON THAT;
NC.
PROFESSQR\MARCUS: JUST ONE FOLLOW-UP TO JUDGE
ROSﬁNTHAL'S QUESTION ABOUT PRECERTIEICATION\DISCOVERYZ<‘
IS IT ATLA'S EXPERIENCE THAT DEFENDANTS HAVE
VIGOROUSLY RESISTED DISCOVERY BY PLAINTIFFS ON THE GROUND

THAT IT WAS ONLY TO BE ABOUT CLASS CERTIFICATION AND NOT

THE MERITS?
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MS. ALEXANDER: VYES. WE HAVE SEEN THAT IN MANY

| SITUATIONS THAT IT'S ONLY LIMITED AND SO IT'S BEING USED

|ON THAT GROUNDS TO -- AS WELL TO DELAY THINGS AND DELAY

THE ACTION.

| PROFESSOR MARCUS: THE REASON I ASK YOU, IT SEEMS
THAT'S A SITUATION WHERE YOU WOULD BE SAYING WE WANT MORE
DISCOVERY AND NOW YOU SEEM TO BE SAYING WE WANT LESS
DISCOVERY.f | »

MS. ALEXANDER: WELL, WHAT I THINK IS, OUR éONCﬁRN

IS THAT THIS LANGUAGE "TO REPLACE AS SOON AS PRACTICABLE"

TO "THE EARLY PRACTICABLE TIME" MEANS THAT DEFENDANTS CAN

USE THAT TO CONVINCE THE COURTS THAT THERE HAS TO BE THIS

/

OTHER KINﬁiéF‘DISCCVERY AND TO USE IT TO DELAY.

AND I THINK THAT THERE DOES NEED TO BE JUDICIAL
OVERSIGHT OF THIS AND‘iT DOES HAVE TO BE TAKEN ON A
CASE—EY-CASE BASIS.h WE ARE NOT SAYING IT SHOULDN'T BE.

WE‘ARE TALKiNG ABOUT THE CHANGE IN THIS LANGUAGE 

AND HOW IT MIGHT BE USED AND OUR CONCERN FOR THAT, BUT I

| THINK THERE NEEDS TO BE CAREFUL JUDICIAL OVERSIGHT ON

| THESE' ISSUES.

CHAIRMAN ﬁEVI: I THINK iT'S‘INTERESTING. I THINK

ONLY LAWYERS AND 14TH CENTURY SCHOLARS CbULD‘ENJOf

DEBATING THE DIFFERENCES BETWEEN\“AT AN EARLY PRACTICAL

TIME" AND "AS SOON AS PRACTICABLE."

. Debra L. Pus, (SR, RER, RMR,
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|| PERIOD IS TO MAKE SURE THAT THE CLASS ACTION ISN'T i

| MS. ALEXANDER: I WILL CONCEDE THAT. -

oy

' CHAIRMAN LEVI: I THINK YOU HAVE TO. I HAVE HAD
TO CONCEDE IT AS WELL IN OTHER CONTEXTS, BUT I THINK THE
ISSUE IS THIS PERHAPS FROM THE POINT OF VIEW OF ATLA.

IF ONE OF THEiROLES FOR THE COURT IN THAT EAR@Y

i

HOMOGENIZING INDIVIDUAL CLAIMS, WHICH OUGHT NOT TO BE"h

HOMOGENIZED -~ THAT IS, THEY ARE DISTINCTLY DIFFERENT Oﬁ
THEY FALL INTO SUBSETS -- SO0 THAT A CLASS TREATMENT MAYﬁBE

UNFAIR AND I THINK FROM THE POINT OF VIEW OF ATLA YOU

‘h
i
"y
|

|

El

WOULD PARTICULARLY SHARE THAT CONCERN SINCE YOU ARE ——Aﬁs
YOU SAID, YOU HAVE THIS CONCERN FOR THE SINGLE\LITIGANT& .
IT'S DURING THAT PERIOD THAT THE JUDGE CAN |

BECOME INFORMED AS TO, WELL, WHAT ARE THE ISSUES IN THIS

CASE AND ARE THEY BEING INAPPROPRIATELY HOMOGENIZED AND .

- . v . " . «,‘l\
‘1
W

THAT MAY TAKE A CERTAIN AMOUNT OF TIME. THE CONCEPT TO |
DELAY FOR THE SAKE OF ( JDELAY I8 NQT A GOOD THING, BUT I

‘ o ’ ' ; !
THINK THAT'S THE BA.LIAN CE THAT'S GOING ON. {

MS. ALEXANDER: PRECISELY. THAT TO PROTECT THE &

i
|
{
INDIVIDUAL RIGHTS, DEFENDANT'S RIGHTS, BUT, ALSO, NOT TO

UNDULY DELAY IT JUST FOR THE DISCQVERY ON THAr ONE ISSU#
OF CERTIFICA?ION.‘. e |
- L JUDGE SHEINDLIN# WOULD YOU AGREE TO A TRADE THATA
YOU WOULD HAVE BIFURCATED DISCOVERY IN RETURN FOR EARLY

Debra L. @as, CSR, RER, RHR,
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CERTIFICATION? ‘ oo

| IN OTHER WORDS, ON THE PLAINTIFFS' SIDE WOULD .
YOU SAY I WOULD AGREE TO BIFURCATE ON DISCOVERY OF
CLASS-ONLY ISSUES IF I HAD A GUARANTEE OF AN EARLY
CERTIFICATION?

MS. ALEXANDER: WELL, I'M NOT HERE TO BARGAIN ON

THE PART OF ATLA, BUT WE WOULD BE HAPPY TO LOOK INTO THAT
ISSUE AND SUBMIT SOME FURTHER COMMENTS IF YOU WOULD LIKQ
THAT. IT'S AN INTERESTING POINT.

JUDGE ROSENTHAL: ONE FINAL, I THINK FINAL

QUESTION ON THIS TOPIC.

THE NOTE LANGﬁAGE THAT ACCOMPANIES THE PROPOSED

CHANGE ATTEMPTS TO STRIKE THE BALANCE THAT JUDGE LEVI

DESCRIBED AND TO PROVIDE SOME GUIDANCE TO JUST THE KIND OF -

OVERSIGHT THAT YOU HAVE DESCRIBED AS NECESSARY.
DO'YOU‘THINK THAT THERE SHOULD BE SPECIFIC

CHANGES TO THE WORDING OF THE PROPOSED NOTE LANGUAGE TO

MAKE THE BALANCE CLEARER OR THE RISKS THAT YOU HAVE VOICED-

CONCERN OVER MORE CLEARLY ILLUSTRATED?

MS. ALEXANDER: YOU KNOW, I HAVE TO LOOK AT THAT
NOTE LANGUAGE AGAIN, BUT WHAT WE ARE CONCERNED ABOUT IS
THAT THE LANGUAGE BE USED INAPPROPRIATELY OR USED TO

CONVINCE THE COURT THAT THIS DISCOVERY HAS TO BE DONE, AND

SO WE WOULD LIKE TO SEE THE LANGUAGE CURRENTLY AS IT IS.

- Debra L. Pas, CSR, RFR, RMK. .
Official Reporter - V.S, Wistrict Court - San Francisco, California
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AND I THINK THAT WOULD INCLUDE WHAT YOU ARE TALKING. ABOUT.
IT'S MOST IMPORTANT THAT THERE NOT BE A WAY IN

WHICH THIS EARLY DISCOVERY, IF PRACTICABLE, IN LITIGATING

THE CASE ON THAT ISSUE BEFORE THE CERTIFICATION. THAT!S

WHAT OUR CONCERN IS, AS WELL AS THE INDIVIDUAL.
AS TO 23(C) (1) (B), WE SUPPORT REQUIRING

CERTIFICATION ORDERS TO DEFINE THE CLASS AND IDENTIFY. -

CLASS CLAIMS AND ISSUES AND DEFENSES.

WE TAKE NO POSITION ON 23(C) (1) (C), WHICH ALLOWS

s

|

THE CERTIFiCATION ORDER TO BE AMENDED. AT ANY TIME. ;

NOTICE REQUIREMENTS, IF’ I CAN MOVE TO THAT, ARE

OFTEN SACRIFICED FOR THE -- IN THE NAME OF EXPEDIENCY.

NOTICE IS %N EXPENS;VE, TIME;CONSUMING PROCESS; BUT,
AGAIN, THE RIGHTS OF INDIVIDUAL LITIGANTS HAVE TO TAKE
PRIORITY. '

SOME NOTICE PROCESSES. ARE CONDUCTED 1IN SUCH A"
FASHION TEAT PRQSPECTIVE”CLAIMANTS MAY NOT EVEN REALIZEi
THAT THEY HAVE RECEIVED NOTICE OF THE EXISTENCE OF CIVKL
ACTION IN WHICH THEIR RIGHTS MAY BE TAKEN AWAY. .

ATLA SUPPORTS THE"PROPOSAL‘AMENDMENT“
23(C){2)(A)(I) TO REQUIRE CLASS NOTICES TO BE PLAIN,
EASILY UNDERSTOOD LANGUAGE, AND WE APPLAUD THE EFFORTS IN

THAT REGARD. WE THINK IT'S VERY IMPORTANT THAT PLAIN

LANGUAGE PROVISIONS BE IN THERE.

Debra L. Pas, CSR, RER, RMR _
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WE TAKE NO POSITION ON 23 (C) (2) (B) (II) OR (III).
WITH REGARD TO JUDICIAL OVERSIGHT OF -
SETTLEMENTS, WE GENERALLY SUPPORT THE CONCEPT OF

23(E) (1) (A) FOR JUDICIAL INVOLVEMENT AND SCRUTIﬂY AND

| ULTIMATE APPROVAL OF THE CIViL ACTION SETTLEMENTS THAT ARE

FOUND TO BE FATR REASONABLE AND ADEQUATE, AND THAT'S AS
STATED IN 23 (E) (1) (C).

ALTHOUGH WE THINK THAT THE PROBLEMS THAT EXIST
IN THE CLASS ACTION FIELD HAVE BEEN GREATLY EXAGGERATED
DURING DEBATES OF THE LAST DECADE, THERE ARE PROBLEMS AND
THERE ARE ABUSES AND MANY OF THESE INVOLVE SETTLEMENTS AND
THE SETTLEMENT PROCESS.

WE ARE LESS CONCERNED THAN SOME ARE ABOUT THE
SO-CALLED SIDE AGREEMENTS CONNECTED TO SETTLEMENTS, WHICH
ARE THE SUBJECT OF 23(E) (2). WE WOULD WONDER JUST HOW
PRACTICAL OR APPROPRIATE IT IS FOR FEDERAL JUDGES TO TRY
TO POLICE SUCH AGREEMENTS UNLESS THERE REALLY ARE SERIOUS
ALLEGATIONS OF WRONGDOING AND MERITORIOUS DISSATISFACTION
BY CLASS MEMBERS.

WE SUPPORT 23(E)(1)(B) FOR REQUIRING NOTICE OF

| SETTLEMENTS THAT WOULb BIND CLASS MEMBERS AND WE SUPPORT

ALLOWING OPT-OUTS FROM SETTLEMENTS AS WOULD BE DONE UNDER

ALTERNATIVE 2 TO RULE 23 (E) (3).

WE RECOGNIZE ENSURING OPT-OUT RIGHTS FOR CLASS

 Debra L. Pas, CSR, RPR, RMR, 4
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| COUNSEL, TO HAVE THEIR OWN COUNSEL FILE A LAWSUIT AND

‘EFFECTIVELY REPLACES THEIR COUNSEL WITH ONE OR MORE

MEMBEBS CAN BE DIFEICULIQFOR*PRACTITIONERS ON BOTH\SIDES}
HOWEVER, WE THIHK;TEAT, AGAINA LITIGANTS' CHOICE IS MOST
MORE TO %DMINIS?R?TIVE CONVENIENCE AND'THE MANAGEMENT"OF
THE LITIGATIQN. |

WE SUPPORT\23(E)(4), QBJECTIONS TO PRQPQSED
SET??EMENTS, AND WE BELIEVE’THAT 23 (E) (4) (B) 'S PROVISIOﬁ
FOR JUDICIAL SCRUTINY OF WITHDRAWNHOBJECTIONS WOULD
PROVIDE SOME PROTECTION AGAINST THE POSSIBILITY OF
COLLUSION. |

I WANT’TO MOVE TO THE CLASS COUNSEL IN 23(Q).f
ATLA'S CLASS ACTION POLICY SUPPORTS LITIGANTS' RIGHTS TO
COUNSEL OF THEIR CHOICE, IS UNDIVIDED BY ANY CONFLICT OF
INTEREST.“THEREFORE, WE ARE WARY OF THE NOTION OF FEDERAL
COURTS APPOINTING‘CLASS COUNSEL, AS IT'S DESQRIBED IN ‘
23(@) (1).

LITIGANTS ARE ENTITLED TO RETAIN THEIR OWN

WHETHER IT IS AS A CLASS OR AN INDIVIDUAL ACTION.“THEYE

SHOULD NOT HAVE THE RIGHT EXTINGUISHED BY AN ORDER THAT

1

W
b
i.
'
t
i
i
|
Ly
'
[
|
[

| ATTORNEYS THAT THEY DON'T KNOW, THAT ARE STRANGERS TO,

| THEM. ABSENT EVIDENCE OF UNFITNESS THAT MIGHT MOVE ANY%

COURT TO LIMIT A LAWYER'S RIGHT TO PRACTICE, A LITIGANT!S-

CHOICE OF COUNSEL SHOULD BE LEFT ALONE.

, Oebra L. Pas, CSR, RER, RMUR, \
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'WE ARE ALSO CONCERNED THAT ATTORNEY APPROVAL NOT
BE INFLUENCED BY THE FEE-RELATED MATTERS 'ALLUDED TO IN
23(G) (2) (B) AND (C). ALTHOUGH IT'S IMPORTANT THAT A SMALL
GROUP OF LAW FIRMS:Néf DOMINATE CLASS ACTION PRACTICE, IT

)‘.

ALSO WOULD BE WRONG IF CLASS MEMBERS COME TO BE

| REPRESENTED BY LAWYERS UNKNOWN TO THEM THROUGH A LOWEST

|BIDDER OR AN AUCTION TYPE PROCESS. SUCH A CURE WOULD

ENCOURAGE COLLUSION, WOULD -- COULD WELL BE FAR WORSE THAN
ANY PERCEIVED COMPETITIVENESS PROBLEM THAT WE HAVE HEARD
ABOUT.

WE KNOW THAT THE FEDERAL JUDICIAL CENTER'S
RESEARCH DIVISION HAS CATALOGUED A NUMBER OF INSTANCES IN
WHICH ACTIONS HAVE BEEN HELD -- AUCTIONS HAVE ACTUALLY
BEEN HELD IN COURTS AND WE ALSO RECALL THE MAGNA dARTA,
WHERE IF WE ASSUME THAT THOSE ASSEMBLING THERE AT‘THE
GRASSY FIELD OF RUNNYMEDE HAD AN INKLING THAT THERE WOULD
BE AUCTiONS}FOR COUNSEL, WE THINK THEY WOULD HAVE OR MIGHT
HAVE WRITTEN "TO NO ONE SHALL WE SELL OR AUCTION AND TO NO

ONE WILL WE DENY OR DELAY JUSTICE." .

WE SUPPORT,lHOWEVER,‘THE NOTION IN 23(G) (2) (B)

| THAT CLASS ACTION COUNSEL MUST‘ADEQUATELY AND FAIRLY

REPRESENT THE INTERESTS OF THE CLASS, BUT, AGAIN, THE
INDIVIDUAL RIGHTS ARE TANTAMOUNT.

PROFESSOR MARCUS: COULD I ASK A SORT OFF

- Oebra £. ®us, CSR, PR, RUR,
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| APPOINTED OR IS GOING TO BE IN CHARGE OF THE CASE. w

BACKGROUND QUESTION ABOUT APPOINTMENT OF CLASS COUNSEL?

THE BACKGROUND, FROM MY PERSPECTIVE,.IS THAT IF.

|| THE COURT CERTIFIES A CLASS, SHOULD PAY SOME ATTENTION TO
‘WHQPTHE‘LAWYERwIS THAT. WILL BE ACTING ON BEHALF. CLASS

{MEMBERS, IS IT. OF CONCERN THAT IT'S INAPPROPRIATE FOR THE

L
T
3

4

o

JUDGE TO PAY ATTENTION TO THOSE THINGS AND TO WORRY ABO

1

WHO THAT PERSON IS? THAT WOULD SEEM TO OPEN THE DOOR T

MORE RISKS FOR CLASS MEMBERS THAN HAVING THE COURT ATTEND

e @ R

TO THE QUALITIES AND COMMITMENT OF THE LAWYER THAT'S BEING

i
I

MS. ALEXANDER: THANK YOU FOR ASKING THAT, BECANSE

|1 DON'T WANT TO BE UNCLEAR ABOUT THAT AT ALL. |

WE DO THINK. THAT THERE SHONLD BE JUDICIAL i
OVERSIGHT AND WITH THE APPROVAL OCUR CONCERN IS WE NOT,
GET INTO LOWEST BIDDER OR THE AUCTION TYPE STITUATION SO
THAT COUNSEL COULD COME IN AND“TRY TO -- OR IT MAY NOT BE
THE BEST COUNSEL, WHOEVER IS THE LOWEST BIDDER. WE DONIT
WANT THAT KIND OE SITUATION. ‘ 4 {
WE THINK IT'S VERY.IMPORTANT FOR THE JUDGES TO
OVERSEE AND TO MAKE SURE THAT CLASS COUNSEL ARE WELL

QUALIFIED AND, THEREFORE, CAN REPRESENT THE INDIVIDUAL

RIGHTS.

PROFESSOR MARCUS: SO YOU DON'T -- EXCEPT MAYBE AS .

TO FINANCIAL CONCERNS, YOU DON'T REALLY HAVE A PROBLEM

Defra L. Pas, CSR, RPR, RMR
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WITH THE NOTION OF THE JUDGE SCRUTINIZING THE EXPERIENCE

AND BACKGROUND IN THE CASE AND COMMITMENT TO THE CASE THAT

THE LAWYER HAS?

MS.‘ALEXANDER: NO. I DO WANT TO BE CLEAR CN
THAT.

WE SUPPORT THE JUDICIAL REVIEW OF ATTORNEY'S

FEES AS A MEANS OF ASSURT&G TﬁAT EACH CLASS MEMBER
|RECEIVES VALUE FOR THE WORK PERFORMED ON THEIR BEHALF.

|HARDLY ANYONE CAN CBJECT TO THE CONCEPT THAT FEES WOULD BE

REASONABLE OR THE COURT'S INHERENT AUTHORITY OVER FEES.
OUR ONLY CONCERN IS THAT THE FEDERAL COURTS NOT INTRUDE
INTO THE AREA OF ATTORNEY DISCIPLINE, WHICH ARE WITH THE
STATE COURT AND WE FEEL SHOULD BE WITH THE STATE.

THE DRAFT PROPOSALS ON OVERLAPPING AND COMPETING

| CLASS ACTIONS, MY COLLEAGUE, GERSON SMOGER, WILL TALK

ABOUT THOSE.

IN CONCLUSION, ATiA'S CONCERN IS FOR THE
PROTECTION OF DUE PRO?ESS ANﬁ THE JURY TRIAL RIGHTS OF
INDIVIDUAL PLAINTIFFS. THE CONSTANT PRESSﬁRE OF THESE
CONSTITUTIONAL RIGHTS ARIéES FROM CONCERNS OVER THEdeUéT‘
CONGESTION, THE NUMBER OF ACTIONS, BﬁSINESSES SAYING THAT
THEY NEED FINALITY TO ENDATHE ﬁITTGATION AND SO COﬁRTS ARE
CONSTANTLY BEING AgKED TO MAKE RULINGS IN THE INTERESTS OF

FAIR AND EFFTCIENT'RESOLUTION OF THIS LARGE-SCALE

Debra L. a5, CSR, RPR, RHMR,
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LITIGATION, THAT SOMETIMES THESE REQUESTS MAY GO AGAINST

THE INDIVIDUAL RIGHTS OF THE LITIGANTS.

'ALL OF THE PROPOSED AMENDMENTS PUBLISHED THIS{

YEAR NEED TO BE EVALUATED WITH THIS KIND OF PROBLEM. ATLA

ADVOCATES THE SAME JUST, SPEEDY AND INEXPENSIVE
DETERMINATION OF EVERY ACTION THAT IS THE GOAL ‘RULE 1 OF
THE FEDERAL RULES of CIVIL PROCEDURE,'BUT WE ALSO STRONGLY
ADVOCATE THE INDIVIDUAL RIGHTS. THEY MUST COME FIRST. |

THE SUPREME COURT PUT IT VERY WELL SHORTLY AF?ER
RULE 23 WAS ENACTED. PROCEDURAL DUE PROCESS IS NOT )
INTENDED TO PROMOTE EFFICIENCY. TIT‘IS INTENDED TO PROTECT
THE PARTICULAR INTERESTS OF THE PERSON WHOSE POSSESSIONé
ARE ABOUT TO BE TAKEN. .

THANK YOU VERY MUCH FOR THIS OPPORTUNITY TO

| ADDRESS YOU. IT'S BEEN AN HONOR AND THANK YOU FOR YOUR

LEADERSHIP.

CHAIRMAN LEVI: THANK YOU FOR COMING HERE TODAY.

JUDGE SHEINDLIN: ONE MORE QUICK QUESTION ON THE
CHOICE OF COUNSEL ISSUE. | | |

IT SEEMS THAT\Y@U WERE SAYING THAT WE .USE THE

WORD LEAD PLAINTIFF‘THAT WE HEARD A LITTLE EARLIER; THAT
LEAD PLAINT;FF HAS CHOSEN TﬁE CQUNSEL HE OR SHE\WANTS. WE
THINK HER RIGHT TO CHOOSE COUN$EL SHOULD BE RESPECTED.

LET'S SAY THAT THAT COUNSEL IS QUALIFIED, MEETS

Debra £. Pas, CSR, RER, RMUR,
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ALL THE TESTS OF HIS EMPLOYMENT. CAN THEN THE COURT IN
YOUR VIEW STEP IN AND, IN ESSENCE, MAKE A FEE ARRANGEMENT
THAT PROTECTS THE CLASS INTERESTS SO THAT WE GET THE RIGHT
OF THE LITIGANT TO CHOOSE THEIR COUNSEL, ASSUMING IT'S
QUALIFIED, BUT NOW THE COURT HAS WHAT THE PROFESSOR CALLED

THE FIDICUARY OBLIGATION TO BE SURE TO MAXIMIZE THE RETURN

OF THE CLASS?

AFTER THAT PERSON HAS CHOSEN COUNSEL, THEN THE&

. . 1
COURT CAN, IN ESSENCE, GET INVOLVED IN NEGOTIATING A FEE,

| IN YOUR VIEW?

MS. ALEXANﬁER: NOT IN NEGOTIATION, BUT IN
OVERSEEING THE SETTLEMENTS AND THE FEES THAT ARE THERE.
JUDGE SHEINDLIN: ‘THAT'S BEEN AROUND A LONG TIME,

BUT I‘THINK THIS IDEA OF A MARKET APPROACH, IS THERE ROOM -

AFTER THE SELECTION OF COUNSEL WHO TALKED ABOUT A

DIFFERENT WAY OF ESTABLiSHING WHAT THE FEE SHOULD BE FROM

THE BEGINNING, FROM THE/OﬁTSET,'WHERE‘THE CHOICE OF

COUNSEL IS PROTECTED?

MS. ALEXANDER: WELL, THAT'S WHAT PART OF OUR
CONCERN IS; THAT IT COMES INTO VIEW THAT EARLY ON BEFORE
THE CASE IS EVEN DONE TALKING ABOUT FEES, THATIS HOW WE
GET INTO THE'-- MORE OF THE LOWEST BIDDER, THE AUCTION --

JUDGE SCHEINDLIN: I WAS TAKING YOUR POINT FIRST.

I WAS SAYING FIRST YOU CHOCSE, BECAUSE THE PLAINTIFF HAS

Debra L. Pas, CSR, RER, RIR, '
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CHOSEN. SO IF THE PERSON IS QUALIFIED, NOW IT'S THEIR
LAWYER. THEY HAVE THE RIGHT TO CHOOSE THEIR OWN COUNSEL
AND THE‘couﬁT IS NOT GOING TbyGET INVOLVED IN BIDDING TﬁAT‘
WOULD FORCE THEM TO HAVE A STRANGER AS THEIR LAWYER.
I'M FOLLOWING UP ON YOUR POINT. THEY HAVE

CHOSEN THEIR OWNbQQUNSEL,,NoT FORCED TO ACCEPT A STRANGER;
BUT DOESN'T THE COURT HAVE A ROLE AT THAT POINT TO BE sbRE
THAT THE BENEFIT TO THE CLASS IS MAXIMIZED BY SETTING fHE
FEE THAT'S MOST. BENEFICIAL TO THE CLASS MEMBER?

MS. ALEXANDER: WELL, THE PROBLEM WITH DOING IT --
fou ARE TALKING ABOUT IN THE EARLY STAGE?.

JUDGE SCHEINDLIN: = OH, YES. I'M TRYING TO COMBINE
THE APPROACH OF WHAT THE PROFESSOR IS TALKING ABOUT WITH
YOUR CONCERN THAT THEY NOT BE STUCK WITH A COUNSEL THEY
NEVER CHOSE. |

MS. ALEXANDER: COMBINING’THOSE TWO AND LOOKING AT
FEES EARLY, THE PROBLEM WITH LOOKING AT FEES EARLY IS THAT
THERE MAY BE STILL THE OPPORTUNITY TO TAKE.A LOOK AT WHAT
THE FEES ARE, NOT IN RELATIONSHIP TO WORK DONE, OR THE
VALUE TO THE INDIVIDUAL PLAINTIFFS AND INDIVIDUAL
LITIGANTS.

I THINK THAT NEEDS TO BE LOOKED AT AT THE END

WHEN ALL DISCOVERY IS DONE AND THE CASE IS UNDERSTOOD WHAT
IS RIGHT AND FATR FOR THE INDIVIDUAL. . SO I THINK THERE

Debra L. Pas, CSR, RFR, RMR, :
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JUDGE SCHEINDLIN: YOU WOULD FAVOR THE LOAD STAR
AT THE END, LOOKING BACK AT THE WORK?

' MS. ALEXANDER: RIGHfi : .

JUDGE SHEINDLIN: THANK YOU.

CHAIRMAN LEVI: THANK YOU. WHY DON'T WE HEAR FROM
MR. SMOGER, AND THEN WE WILL TAKE A FIVE OR TEN MINUTE °
BREAK. ‘

MR. SMOGER, GOOD MORNING.

MR. SMOGER: GOOD MORNING. I PRACTICE LAW AS A
PRACTICE IN TEXAS AND IN CALIFORNIA, BUT I HAVE APPEARED
IN COURTS THROUGHOUT THE UNITED STATES. I AM HERE ON
BEHALF, WITH MARY ALEXANDER, OF THE ASSOCTATION OF TRIAL
LAWYERS OF AMERICA AS FORMER CHATR AND CURRENT VICE-CHAIR -
ON -THE SECTION OF TOXIC ENVIRONMENTAL AND PHARMACEUTICAL
TORTS WHICH IS, OBVIOUSLY, ONE OF THE AREAS THAT IS
PUSHING THE REASON WE ARE ALL HERE, AND I'M ALSO CHAIR OF
THE AMICUS CURIAE COMMITTEE FOR ATLA.

MY COMMENTS ARE GENERALLY -- I WILL DIGRESS IN A
COUPLE AREAS YOU JUST QUESTIONED ABOUT -- GOING TO THE
PRECLUSION PROCEEDINGS.

ATLA IS OPPOSED TO THE -+ RATHER STRONGLY
OPPOSED TO THE PRECLUSION PROPOSALS. THEY CONSTITUTE AN

CVER-ARCHING CHANGE IN THE DIVISION BETWEENVTHE’FEDERAL
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| FLY THAT IS SITTING ON A PIECE OF GLASS WITH A HAMMER.

PIECE OF GLASS.

AND STATE JUDICIAL S¥STEMS.

‘GENERALLY;ITfS AFKNOWLEDGEPTHAT“TﬁERﬁ HAS BEEN
LIMITED STUDY AND LIMI?ED ABILI?Y TO GET EMPIRICAL ’ A
EVIDENCE AS TO WHAT IS PERCEIVED %SWFHE PROBLE¥ OF DUAL;

CLASS CLASSES AND HOW PERVASIVE THAT, PROBLEM. IS OTHER TﬁAN

i

4

THE HIGH PROFILE EXAMPLES THAT WE ALL HEAR ABOUT. %
. 80 WE THINK IT'S DESIGNED TO AFFECT ONLY A .

MINORITY OF FILINGS, BUT IF IT'S PUT IN GENERALLY, IT WILL
AFFECT ALL CLASS ACTIONS 'IN ALL STATE COURTS. AND SO Ij

SEEMS TO BE SOMETHING OF AN ATTEMPT TO KILL A RATHER PESKY

iy
R
b
[
|

t
I

YOU MIGHT GET THE FLY, BUT DON'T WORRY ABOUT THE ENTIREF

1
it

OVERALL IT'S -- I WAS ONCE AT AN ARGUMENT WHERE

SOMEBODY, WAS ARGUING FOR A HIGHER DEGREE OF JUDICIAL
SCRUTINY AT THE SUPREME COURT AND JUSTICE SCALIA'S
RESPONSE TO THAT WAS, SO WHAT YOU ARE ASKING US TO DO IS
TELL JUDGES TO DO THEIR JOBS.

‘iAND ILTH1NK\THAT A‘LoT OF THESE PROPOSALS REALLY
GO TO ASKING THE JUDICIARY TO DO ITS JOB BECAUSE THE |
JUDICIARY HAS THE TOOLS TO DO THIS AND THE QUESTION.OF
DOING THIS IS SAYING THE JUDICIARY IS THE -- THE RULES ARE
SAYING WE DON'T THINK JUDGES ARE DOING THE JOBS THAT WE

WANT THEM TO DO..

[
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-

AND I WILL GO INTO IS THAT MORE SPECIFICALLY,
BUT IN TERMS OF THE -- IN FEDERALISM, IN THE FEDERAL STATE

ISSUES, IT'S -- THE QUESTION IS AS TO THE LEGISLATION.

REALLY, THIS IS LEGISLATION OVER STATE, THE STATE JUDICIAL

B

SYSTEMS.

IT'S ACKNOWLEDGEb IN THE REPORTER'S PAPER THAT
THERE IS NOT‘A HUGE PROBLEM IN THE FEDERAL'FEDERALvBECAﬁsE
THERE IS A WAY -- THERE'S MECHANISMS THAT MULTIPLE CLASS
IN FEDERAL COURTS CAN BE DEALT WITH AT OTHER THAN THE MDL
PROCESS OR COORDINATION.

SO THE QUESTION ‘IS TO WHAT THE -- THE EXTENT TO
WHAT THE FEDERAL JUDICIARY WANTS TO TAKE CONTROL OF STATE

COURTS. THAT'S A MATTER FOR STATE LEGISLATURES AND IT

MIGHT BE A MATTER FOR CONGRESS, BUT IT'S AN EMPOWERMENT OF-

THE -- AT THE RULE-MAKING PROCESS, WHICH IS REALLY A
LEGISLATIVE DECISION. THAT'S THE BASIC CONCEPT THAT WE
HAVE OF FEDERALISM.

I ALSO WANTED TO SAY, IT SEEMS TO BE THAT THE
REPORTS SAID THERE ARE FOUR BASIC REASONS THAT WE HAVE
CLASS ACTIONS: ELIMINATE REPETITIVE LITIGATION, PROMOTE
JUDICIAL EFFICIENCY, PERMIT SMALL CLAIMS TO FIND A FORUM,

AND ACHIEVE UNIFORM RESULTS. AND ONLY ONE>bF THOSE IS

RELATED TO THE VICTIMS OF CLAIMS. THE REST IS EFFICIENCY.

'AND I THINK THAT WHEN WE ARE TALKING ABOUT‘THIS,

Debra L. Pas, C5K, RPE, RMR,
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| CERTIFIED IN THATxCOURT‘IS GOING.TO BE TOLD BY THE

| JUDGE. SAYING, WHY ARE YOU UNDERTAKING THIS? BUT THAT'S,

THE FEDERAL K STATE DIFFERENTIATION,, WE ARE TALKING ABOUT,

| TRYING EFFICIENCY, BUT NOT WITHIN THE CONSTITUTIONAL

FRAMEWORK THAT WE HAVE.
. 8O THEN THE -- LET'S GO TO THE SPECIFIC

PROBLEMS. ONE PROBLEM WE LOOK AT IS FORUM SHOPPING AND,

| THAT'S. FORUM SHOPPING OF SAYING SOMETHING IS NOT

CERTIFIED. WELL, SURELY, THE JUDGE THAT SEES IT WASN'T

|
1}
3
il
B

{ DEFENDANT THAT IT WASN'T CERTIFIED IN THE OTHER COURT AﬁD~

ALL THE BASES FOR THAT. THE BRIEFS ARE GOING TO BE THE@E.
Il

!
"
i

{ THEY ALWAYS ARE. AND THERE IS GOING TO BE A BASIS FOR ﬁT.

THE QUESTION IS THE SUPERVISION OF THE NEXT. |
|
f

| THAT'S A QUESTION FOR THAT JUDGE. TO SAY THAT THE JUDG$

ISN'T DOING HIS JOB MAYBE THE QUESTION IS THEN JUDICIALW
|

EDUCATION TO TALK -ABOUT THAT AND COMMUNICATION, TOOLS O?

COMMUNICATION BETWEEN THE COURTS. o | .
N
THE SECOND: ONE IS SETTLEMENT SHOPPING. WELL, |

SETTLEMENT SHOPPING IS DERIVED, MOVING AROUND BETWEEN TWO

SOURCES. SETTLEMENT. SHOPPING IS BOTH, IS ACTUALLY

DEFENDANT DRIVEN, AND WE DON'T THINK ABOUT THAT, OR IT'$

THE PERSON THAT'S PAYING THE MONEY BECAUSE THE ONE THAT'S

SHOPPING A SETTLEMENT IS SOMEBODY -- IS WHOEVER WANTS TQ

| PAY THE SETTLEMENT. . THEY ARE THE ONE THAT SAID, WE DON'T
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LIKE THE DEAL BECAUSE THE COURT SAID -- THE’COﬁRT HAS
THROWN OUT THIS DEAL, WE ARE GOING TO GO TO ANOTHER STATE
OR ANOTHER JURTSDICTION.

IF THE DEFENDANT DOESN'T WANT TO SETTLE, THERE
IS NO SETTLEMENT TO SHOP. SO THAT WE HAVE TO TALK ABOUT
THAT. ‘THATIé'WHERE THAT DRIVE IS.

AGAIN, IT'S THE JUDICIARY/AND IN REVIEWING IT
AND KNOWING THAT AND I THINK THAT THERE ARE SOME EGREGIOUS
EXAMPLES THAT WE HAVE SEEN OF SETTLEMENTS THAT HAVE BEEN

EXPECTED TO GO TO OTHER COURTS. AGAIN, THE‘QUESTION IS IN

THE JUDICIARY.

CHAIRMAN LEVI: HOW WOULD YOU REACT TO AN
INJUNCTION BY A FEDERAL JUDGE DIRECTED AT THE DEFENDANTS
THAT YOU SHALL NOT SETTLE THIS CASE IN ANY OTHER FORUM
WHILE IT'S PENDING IN THIS”CASE; N THiS‘COURT?

MR. SMOGER: THE PROBLEM IS THAT WE SEE THERE ARE
SO MANY SEPARATIONS OF WHAT THIS CASE MEANS. THERE ARE SO
MANY SEPARATIONS ABOUT WHAT THAT IS.

IT'S VERY HARD TO HAVE THE SPECIFICS, BECAUSE
THE SETTLEMENT -- USUALLY THE SETTLEMENT MIGHT CHANGE, THE
PROCEDURES MIGHT CHANGE:. THEY MIGHT BE GOING FORWARD IN
ANOTHER COURT AND MIGHT BE NOT THE SAME TYPE OF CAUSE OF

ACTION. IT MIGHT BE UNDER STATE. IT'S VERY HARD TO SEE

| HOW THAT INJUNCTION IS GOING TO BE FORCED IN OVER-ARCHING

Debra L, ngxs, CSR, %FR, qg;»m )
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BASIS FOR THE INJUNCTION

i ,e,

CHAIRMAN LEVI-‘ YOU MIGHT HAVE AN ARGUMENT IN THE

CONTEMPORARY, BUT YOU COULD PROBABLY FIGURE THAT ONE OUT

“y

WHAT ABOUT IN THE ABSTRACT? YOU KNOW, THE w
FEDERAL JUDGE MIGHT EVEN BE CONSIDERING A SETTLEMENT AND,
THE PARTIES -- AS YOU SAY, MAYBE IT'S DEFENDANT DRIVEN.
I'M NOT CERTAIN, BUT LET‘S SUPPOSE IT IS.

MR. SMOGER: IT COULDN'T HAPPEN IN THE ABSENCE OF
THE DEFENDANT'S WIILINGNESS. &

7CHAIRMAN LEVI: RIGHT, AND THE DEFENDANTS ARE MOBE
IDENTIFIABLE I SUPPOSE. I HAVE SEEN AN ORDER LIKE THIS. 1
THAT WAS IN A TEXAS CASE.

| DOES THAT SEEM LIKE A GOOD THING TO YOU OR DO‘j
YOU PROPOSE THAT ON THEORETICAE GROUNDS?

MR. SMOGER: THE‘QUESTIONiIS THE CONTINUING
CONTROL. THE ACTION IS NO LONGER BEFORE THE JUDGE. DOES
THAT JUDGE‘HAVE TO -- NOW IT'S DISMISSED. THE CASE IS
DISMISSED. HOW DO WE EFFECTUATE THE CONTINUING LIFETIME
SUPERVISION OF THAT CASE UNDER THE JUDGE THAT'S ISSUING
THE INJUNCTION?

I MEAN, ONCE A CASE -- DOES THAT CONTINUE ON
WITHlTHE EXISTING JUDGE? I MEAN, HOW IS THE INJUNCTION

MONITORED? DOES IT GO BACK TO THAT JUDGE FOR ENFORCEMENT?

WHERE DO YOU GO?

Debra L. Pas, CSR, RFR, RMR,
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HE TISSUES THE INJUNCTION. THE CASE IS NO LONGER

BEFORE HIM. THERE IS SETTLEMENT TO ENFORCE. THERE IS
NOTHING TO CONTINUE. HE HAS NO --

CHATRMAN LEVI: YOU ARE ASSUMING THE‘INJUNCTfON‘
HAS BEEN VIOLATED, BUT LET'S SUPPOSE THEY DON'T. LET'S
SUPPOSE THEY SAID, WELL, WE ARE NOT GOING TO VIOLATE AN .
INJUNCTION SO THE CASE CONTINUES BEFORE THIS JUDGE.

“I'M SUPPOSING THAT THE JUDGE IS TRYING TO
EXAMINE THIS SETTLEMENT UNDER OUR RULE AND IS DOING A
TERRIBLY GOOD JOB AND FOR SOME REASON FINDS THAT THE
SETTLEMENT IS NOT FAIR AND ADEQUATE TO THE INDIVIDUAL
CLASS MEMBERS, LET'S SUPPOSE, AND THEN THE PARTIES
SETTLEMENT IT. PERHAPS THEY ARE NOT EVEN THE SAME
PLAINTIFFS THAT ARE BEFORE THE FEDERAL COURT, BUT THERE IS
AN INJUNCTION ISSUED AGAINST THE DEFENDANTS SAYING YOU
CAN'T TRY TO GET AROUND THIS RULING NOW BY JUST GOING INTO
SOME OTHER COURT. PERHAPS IT WOULD HAVE TO BE STATE -
COURT. DOES THAT SEEM FAIR TO YOU?

MR. SMOGER: I SEE A GOOD DPURPOSE TO IT. I'M
TRYING TO SEE TF THE -- IF PARTIES THEN DIéMIss THE SUIT

BEFORE THE FEDERAL COURT. THE INJUNCTION IS IN PLAdE.

HOW DO --

CHAIRMAN LEVI: THAT'S HOW YOU WOULD DEAL WITH IT.
‘MR. SMOGER: WHAT'S THE ENFORCEMENT MECHANISM? I
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| THE OVERALL ACT IN SOME JURISDICTIONS IS ENFORCE AN

ACREE AS LONG AS IT'S PROCEEDING IN THAT COURT, BECAUSE
THERE HAVE BEEN TIMES WHERE IT'S BEEN REJECTED IN ONE
COURT AND IMMEDIATELf THERE IS A FILING IN ANOTHER.COURT,
AND THAT‘COURF I%EWE;LINQ‘TO ACCEPT THE %@TI%EMENT;
THAT' S VERY PROBLEMATIC. |

THE QUESTION IS, HOW DO YOU ENFORCE IT?
ONGOING SETTLEMENT. NOW, WE HAVE NO QNGOINstETTLEMENTé
WE HAVE NO ONGOING JURISDICTION. WE HAVE A DISMISSED p
CASE, DOES THE COURT AUTOMATICALLY HAVE JURISDICTIQN‘O%
THE SUBJECT MATTER? SO I HAVE QUESTIONS ON HOW TO DO IT.

THE SECOND THING IS THE PROBLEM BEING -- THE
PROBLEM THAT WE ARE OVERALL ADDRESSING ARE THE VERY LARGE
CASES AND USUALLY THESE GO -- THESE MULTIPLE CLASS ACTIONS
WITH 37 CLASS ACTIONS, USUALLY IT'S A SITUATION WHERE |
THERE IS HIGH STAKES AND VERY BAD ACTS.

NOT A LOT OF PEOPLE -- PEOPLE DON'T FILE 37
CLASS ACTIONS IN SMALLER CASES WHERE YOU DON'T THINK THAT
THERE IS GOING TO BE A REWARD FOR DOING IT. THIS IS A
TRANSACTION OF COSTS FOR ANYBODY BRINGING THESE CASES AND
DOING IT AND A LOT OF IT GETS SORTED OUT REALISTICALLY
FAIRLY SHORTLY ON.

IT'S CLEAR THAT MULTIPLE CLASS ACTIONS ARE GOING

TO BE FILED, BUT THERE IS A SORTING PROCESS USUALLY OF

Debra L., Pas, CSR, RER, RMR,
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THOSE TYPE OF CASES IN THE PLAINTIFFS' BAR AND WHAT
HAPPENS -- AND THERE IS A SELF-POLICING THAT IF WE REALIZE
THAT IN A LOT OFVTHESE MASS TORTS, HUNDREDS OF THOUSANDS:
OF LEGITIMATE CLAIMS ARE -- CAN OFTEN BE SETTLED AND THEY
ARE' VERY LEGITIMATE) INDIVIDUAL CLAIMS AND WE REALIZE THE‘
OVERALL TRANSACTION FOR THE SYSTEM‘dF A 100,000 CLAIMS OF,
SAY, ONE CASE OF VﬁRY’SEVEREQW—‘OF SEVERE HEART‘DAMAGE,
WHERE THERE IS AN ACKNOWLEDGMENT, THEN REALLY YOU ARE
LOOKING AT A VERY EFFICIENT PROCESS EVEN THOUGH THERE
IS -- MULTIPLE CLASS ACTIONS HAVE BEEN FILED. IN THE END
THE SYSTEM INFORMALLY AND FORMALLY GETS TO A POINT OF
RESOLUTION.

JUSTICE HECHT: SO IS IT YOUR EXPERIENCE AND
ATLA'S POSITION THAT OVERLAPPING AND DUPLICATIVE CLASS
ACTIONS ARE NOT REALLY A PROBLEM FOR THE SYSTEM OR ARE
THEY?

'MR. SMOGER: IT'S A PROBLEM THAT'S BEING RESOLVED
FOR THE MOST PART WITHIN THE SYSTEM. THE FACT THAT THERE
ARE OVERLAPPING CLASS ACTIONS, YOU COULDN'T SAY THAT IN

CERTAIN SITUATIONS‘IT‘S NOT A PﬁOBLEM; BUT THE SYSTEM HAS

,TEE,TQOLS NOW THAT'S RESOLVING AND THE OVERLAPPING CLASS

ACTIONS ARE BEING DEALT WITH BY THE MECHANICS OF THE
SYSTEM.

MS. BIRNBAUM: COULD YOU EXPLAIN THAT? I MEAN,

Debra L. Pas, CSR, RPR, RMR. *
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YOU HAVE A BUNCH OF FEDERAL ACTIONS THAT ARE MULTI
DISTRICT.

WE DO UNDERSTAND THAT MECHANISM, THE FEDERAL

'COURT AND THEN HAVE CONTROL OVER ALL OF THE FEDERAL CLASS

ACTIONS; BUT IF THERE ARE DOZENS OF STATE CLASS ACTIONS -

OUT THERE AS WELL AND THERE IS A RUSH TO GET A
CERTIFICATION SETTING STATE A OR STATE B BEFORE THE MDL,
DOESN'T THAT CREATE PROBLEMS; AND IF YOU WIN ONE, YOU CAN
STILL BRING IT IN THE NEXT, OR LOSE ONE, YOU CAN STILL
CONTINUE TO BRING IT UNTIL SOMEBODY CERTIFIES THE STATE
COURT CIASS? ISN'T THAT A PROBLEM?

MR. SMOGER: THERE ARE SEVERAL QUESTIONS THERE.
THE FIRST PROBLEM, THE QUESTION OF MULTIPLE CASES. THE
RESOLUTION OF ANY OF THE CASES REALLY REST WITH THE
DEFENDANT. IT DOESN'T REST WITH THE PLAINTIFF. IT RESTS
WITH THE PARTY PAINED IN THE CASE.

SO HOWEVER THEY PROCEED, THERE IS SOME
UNIFORMITY. THERE IS SOME ATTEMPT TO TRY TO HAVE
RESOLUTION EVEN IF YOU HAVE MULTIPLE STATE COURT ACTIONS,
CLASS ACTIONS AND FEDERAL COURT ACTIONS.

'MS. BIRNBAUM: THAT ASSUMES THAT DEFENDANT NEVER
WANTS TO TRY THESE THINGS BECAUSE THERE IS SO MUCH
PRESSURE SO THEY HAVE TO SETTLE IT.

MR. SMOGER: AND IF ON TRIALS, SAY -~ HOW MANY

Debra £. ®as, CSR, RER, RMR,
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TIMES HAVE YOU SEEN MULTI TRIALS LOST? FIRST OF ALL, YOU
HAVE VERY FEW THAT GO TO TRIAL. ONCE THE FIRST TRIAL OR
SECOND TRIAL IS LOST IN A CLASS-WIDE BASIS, THE AMOUNT OF
RESOURCES THAT PLAINTIFFS ARE GOING TO PUT IN ON A
CLASS-WIDE BASIS THE THIRD TIME GOES DRASTICALLY DOWN.
I MEAN, IT'S A QUESTION OF IF YOU -- IF THERE 18
A REVIEW THAT THERE HAS BEEN’A’FULL‘ANDACOMPLETE ATTEMPT
IN THE FIRST TRIAL THAT'S NOT SUCCEEDING, THEN THE
TRANSACTION COSTS ARE VERY HIGH TO CONTINUE IF YOU THINK
YOU ARE GOING TO BE AGAINST THE WALL AND NOT BE
SUCCESSFUL.
IF YOU VIEW THAT THE FIRST TRIAL, THE EARLIER

TRIALS WERE NOT WELL MANAGED AS A PLAINTIFF'S ATTORNEY,
THEN YOU ARE TAKING A RISK; BUT THERE IS AN ENORMOUS
AMOUNT OF RISKS FORGOTTEN FOR WHOEVER IS BRINGING THESE
ACTIONS IN INITIATION BECAUSE THERE IS A LOTVbﬁ COSTS TO
THE ATTORNEYS THAT ARE BEING SELF ABSORBED AND THE TIME IS
BEING SELF ABSORBED AND THAT‘S A DECISION THAT'S BEEN
MADE. IT'S JUST NOT ON THE DEFENSE SIDE. IT'S ON THE
PLAINTIFFS' SIDE BEFORE YOU GO FORWARD WITH THIS.

JUDGE SHEINDLIN: I DON'T KNOW THAT TRIAL IS THE
KEY DECISION POINT, AS A LATER SPEAKER USED THE WORD
DECISION POINT.

I THINK AN EARLIER SPEAKER SAID HOW MANY
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CERTIFICATIONS DO WE HAVE TO WIN BEFORE WE FINALLY LOSE?
AND THERE WAS ALSO A CONCESSION EARLIER BYVA PLAINTIFFS'
SIDE LAWYER THAT SAYS WE CAN'T WIN CERTIF;éATIoN WHEN THE
CASE IS OVER.

SO PUTTING THOSE TWO COMMENTS TOGETHER, IS IT,
FATR ‘TO KEEP ALLOWING OPPORTUNITIES TO WIN THAT
CERTIFICATION MULTIPLE TIMES? IF YOU LOSE IT ONCE AND
LOSE IT AGAIN AND LOSE IT AGAIN, CAN YOU KEEP SHOPPING
UNTIL YOU FINALLY WIN A CERTIFICATION, WHICH ON THE
PLAINTIFFS' SIDE, APPARENTLY, IS THE WHOLE BALL GAME? IS
IT FAIR TO KEEP DOING THAT?

MR. SMOGER: WELL, IT IS -- WE HAVE GOT APPLES AND

ORANGES. THERE'S LOTS OF TYPES OF CLASS. ACTIONS.

IN A MASS TORT CLASS ACTION, IT'S NOT THE BALL
GAME. THE BALL GAME IS THE REALITY OF THE EXISTENCE OF
THE LARGE TORTS.

IN A SMALL CONSUMER CLASS ACTION WHERE YOU HAVE
GOT VERY LOW -- WHERE YOU HAVE GOT VERY LOW PER CAPITA
REWARD WHERE THEY COULDN'T BRING IT, THEN THE CLASS
CERTIFICATION IS NECESSARY FOR THE EFFECTUATION OF THE
ACTION. |

JUDGE SCHEINDLIN: I THINK THAT'S FAIR BECAUSE. THE

SPEAKER THAT CONCEDED THAT THE CERTIFICATION WAS A BALL

GAME I THINK WAS REFERRING TO THE CONSUMER ACTION, SO

Debra L. Pas, C5SR, RER, RMR,
Official Reporter - U.S. District Court - San Francisco, California



10

11

12

13

.14

15

16

17

18

19

20

21

22

23

24

85

THAT'S FAIR; BUT EVEN SO, HIS POINT WAS ON THE DEFENSE
SIDE. HOW MANY TIMES DO WE HAVE TO WIN UNTIL WE LOSE?

IT'S A MILLION DOLLARS TO DEFEND UNTIL CERTIFICATION. HOW

{IMANY MILLIONS DO WE HAVE TO KEEP PUTTING OUT?

MR. SMOGER: WELL, I MEAN, IT'S NOT BECAUSE -- I
MEAN, THE QUESTION IS CLASS-WIDE DISCOVERY THAT'S BEING
DONE FOR PURPOSES OF CERTIFICATIoﬁ. THAT DISCOVERY AND
THOSE ISSUES ARE DONE, SO THE TRANSACTION COSTS GO DOWN
WITH EACH TIME. YOU SAY, THEN, SHOULD THEORETICALLY THERE
BE MULTIPLE TIMES?
THAT EXAMPLE WAS A STATE ACTION AND WAS A
REFILING IN FEDERAL COURT. A FEDERAL JUDGE CERTAINLY HAS
POWER AND' CERTAINLY IS GOING TO SEE WHAT THE SUPREME COURT
OF THE STATE OF OKLAHOMA DID.
AND THE QUESTION THEN THAT COMES TO ME IS THAT
THAT WAS A COMPLIANT REFERRING, IS WHETHER THERE WAS A
FEDERAL CAUSE OF ACTION THAT WAS NOT A PART OF WHAT WAS
DECIDED BY THE STATE -- BY THE OKLAHOMA SUPREME COURT AND
THAT WAS THE BASIS OF GOING.
SO THE LAW WOULD CHANGE AND EVEN THE PROPOSALS
THAT YOU HAVE, IF THERE IS A CHANGE OF LAW, WOULD --
JUDGE SHEINDLIN: I THOUGHT THAT THE NATIONAL
CLASS, A DIFFERENT SPEAKER, A NATIONAL CLASS WAS FILED IN

MANY STATE COURTS.
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|| FINDING THAT SOMETHING HAS CAUSED A LOT OF HARM

) MRT‘SHOOER: THAT SEEAKER SPOKE OE TWO DIFFERENT
THINOS. I WA?NGIVING THE OHLAHOMA EXAMPLE. o
- JUDGE SCHEINDLIN' OKAY.V | ;
MR. SMDGER. THE NATIONAL CLASS IS THE MASS
ACTION AND‘I THINK WE ARE TALKING ABOUT SOME OF THE MASS

PHARMACEUTICAL TORT ACTIONS'WHERE YOU HAVE A SUDDEN

JUDGE SHEINDLIN- THE NATIONAL CLASS IS FILED IN

. P

MANY STATE COURTS. HOW MANY TIMES DO YOU GET

CERTIFICATION?

| MR. SMOGER: YES. THAT GETS SORTED VERY QUICKL?
AND IF YOU LOOK AT THOSE, YOU WILL FIND MAYBE -- IN ANY*
ONE OF THOSE, IN TERMS OF CLASS CERTIFICATION HERE,

ACTUALLY GOING INTO CLASS CERTIFICATION IN ANY ONE OF

| THEM, YOU HAVE LESS THAN FIVE ACTUALLY GO TO CLASS

CERTIFICATION IN ANY ONE I THINK.

IN REALITY THE FILINGS ARE THERE BUT I CAN'T

| SAY THAT PEOPLE POSITION THEMSELVESMIN THE FILINGS; BUT

THE REALITY IS THAT IN TERMS OF THE JUDICIAL RESOURCES,
MOST OFlTHE FEDERAL ONES ARE GOING TO GET CONSOLIDATED IN
THE MDL.

A LOT,OF‘THE STATE ONES ARE GOING TO SIT BACK
AND NOT HAVE ACTIVITI. ,A FEW STATE ONES WILL HAVE

ACTIVITY, BUT YOU WILL NEVER HAVE AS MANY AS FIVE, USUALL¥
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LESS THAN TWO, ACTUAL FULL TRIALS ON CERTIFICATION:
us. BIRNBAUM: TﬁEN‘WHY DON'T WE STAY THEM ALL
THEN? ONCE THE MDL IS THERE, THEN WHY DON'T WE STAY THOSE
STATE COURT CASES AND LET THE MDL MAKE THE DECTSION?
MR. SMOGER: THAT'S A QUESTION OF LEGISIATIVE

POWER. I DON'T THINK IT'S A QUESTION OF JUDICIAL POWER ON
AN ACTION THAT IS CLEARLY BROUGHT APPROPRIATELY WITHIN
STATE COURT.

SO WHAT WE ARE SAYING -- WE ARE SAYING THAT THE
FEDERAL COURT CAN OVERRIDE A STATE COURT FOR THESE SMALL
NUMBER OF CASES BECAUSE WE ARE TALKING ABOUT A VERY FEW
NUMBER OF MASS CASES. | | TUQ

MICROSOFT WOULD BE AN EXAMPLE WHERE YOU HAVE
MULTIPLE FILINGS. MOST DON'T AND YOU ARE GIVING AN
AWFULLY LARGE AMOUNT OF POWER FOR A VERY CONFINED PROBLEM.

JUDGE ROSENTHAL: ARE YOU ARGUING IN FAVOR OF A
LEGISLATIVE SOLUTION? |
MR. SMOGER: I HAVE SAID I THOUGHT THE SYSTEM WAS

- I THINK THE SYSTEM IS WORKING ITSELF OUT WELL.

I THINK THERE IS -- YOU KNOW, THERE WAS A
QUESTION ABOUT THE INFORMAL CONVERSATIONS BETWEEN JUDGES,
AND THAT IS TAKING PLACE.

AND IF THE COURT -- IF A JUDGE HAS‘TﬁIS CASE

IN -- THE FEDERAL MDL JUDGE, THAT JUDGE IS GOING TO BE
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TALKING TO THE STATE COURT JUDGES AND THE QUESTION IS

THAT COORDINATION IS TAKING PLACE WE ALL KNOW THAT.

JUDGE ROSENTHAL' IS THAT WHAT YOU MEAN WHEN YOU,

REFERRED TO THESE THINGS GETTING SORTED OUT THAT THEREr

i

ARE INFORMAL MECHANISMS OR JUST COOPERATION THAT ENDS UE

‘ HAPPENING ON AN AD HOC BASIS AND THAT'S ENOUGH7

] i

MR. SMOGER: IT‘S WORKING. WE THINK IT'S WORKING

IT'S WORKING ~~- THE INFORMAL MECHANISMS - ARE BOTH WITHIN{

THE JUDICIARY WITHIN THE PLAINTIFFS' BAR, BECAUSE THERE

IS A COALESCENCE OF THE PLAINTIFFS' BAR IN DETERMINATION}
A USUALLY IT COMES UP THAT THERE IS SOME

AGREEMENT AS TO WHO TAKES WHAT ROLES AND THAT'S AN
INFORMAL MECHANISM. IT'S NOT A FORMAL MECHANISM, EVEN
THOUGH IT'S A MULTIPLE CLASS THAT'S FILED, AND IT HAPPENS
BETWEEN THE DEFENSE PARTIES WHEN THERE IS MULTIPLE
DEFENDANTS. DEFENDANTS GET TOGETHER AND APPORTION
RESPONSIBILITIES AND APPORTION ROLES AND DECIDE WHO CAN
TAKE THE LEAD.

Eo ALL THESE ARE ACTUALLY JUDICIAL, BUT THEY ARE
ALL HAPPENING THEY HAVE TO HAPPEN BECAUSE IN TERMS OF
THAT EFFICIENCY EVERYBODY NEEDS THE EFFICIENCY. THE
PLAINTIFFS DON'T NEED THOUSANDS OF HEARINGS TO ATTEND, SO

THERE IS A WORKING -- THERE IS A WAY THAT IT'S -- THAT THE

SYSTEM IS WORKING IT OUT.
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CHATRMAN LEVI: ANY OTHER QUESTIONS? DO YOU WANT
TO TAKE A MINUTE JUST TO FINISH UP?
MR. SMOGER: YES. T HAD A COUPLE OF OTHER POINTS

THAT T WANTED TOVMAKE. | - |

oN PREDETERMINED - I THINK ON THE FEEZQUESTION;
TO PREDETERMINE A FEE, I THINK MARY ALEXANDER TALKED ' ABOUT
THE POINT THAT THE FEE -- THERE IS POWER TO REGULATING
FEES.

AND WHAT I HEARD THE PROFESSOR SAYING WAS HE
DOESN'T LIKE THE FACT THAT THERE IS INSTiTUTIONALIZATiON;
OF A CERTAIN LEVEL OF FEE, BUT THE COURTS HAVE THAT POWER,
AND THE POWER TO REGULATE THE FEE IS AT THE END BECAUSE ﬁ
THAT'S WHEN YOU CAN ASSESS THE WORK THAT'S DONE AND THAT'S
THE BEST TIME TO ASSESS WHAT A FEE SHOULD BE; NOT IN THE
BEGiNNING WHEN THE COURT HAS ALMOST NO UNDERSTANDING OF
WHAT TYPE OF WORK THIS IS GOING TO ENTAIL AND WHAT THE
WORK WILL BE AND, FINALLY, THAT THIS -- THIS LOW BIDDER
HAS TOTALLY MISUNDERSTOOD THE AMOUNT OF WORK AND EVEN
THOUGH THEY ARE QUALIFYING COUNSEL, THEY CAN'T JUSTIFY THE
TYPE OF LABOR THAT IT TAKES BECAUSE THEY DIDN'T UNDERSTAND
THIS END. SO WE HAVE A SYSTEM IN PLACE.

AGATN, IT'S THE SAME QUESTION ARE JUDGES --
THE QUESTION IS: WERE JUDGES DOING THETR JOBS? ARE

JUDGES DOING THEIR JOBS IN REVIEWING THESE FEES7
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IN SOME CASES YOU KNOW THERE HAS BEEN

EXTRAORDINARY WORK LOAD STAR PLUS OR CONTINGENCY BECAUSE

YOU SEE THE AMOUNT oF WORK THAT'S BEEN DONE
IN OTHER CASES, THERE HAS BEEN DE MINIMUS WORK
BUT YOU‘DON'T KNOW AT THE INITIATION OF THE PROCESS. WEi
HAVE THE TOOL AT THE END OF THE PROCESS TO MAKE THAT
EVALUATION B |
’ ALSO THE QUESTION OF THE JUDICIAL ACTIVISM I

THINK IS THE QUESTION OF SELECTION OF COUNSEL AND IT'S .

{NOT THAT WE DON'T HAVE APPROVAL OF COUNSEL IN CURRENT

RULES, IT SEEMS TO GO TO THE ACTIVIST

WHAT DOES THAT PROMOTE° IN SOME WAYS IT CAN

POTENTIALLY PROMOTE CRONYISM AND IT'S A SMALL CLUB BECAUSEN

THE ONES THAT ARE MOST LIKELY CHOSEN ARE LAWYERS FAMILIAR
TO THE PARTICULRR‘JUDGE THAT HAS THAT POWER TO NOT ONLY
SELECT THE ONES WHO HAVE BROUGHT THE CASE, BUT TO SOLICIT
PEOPLE INTO IT AND THERE IS GOING TO BE A NATURAL

TENDENCY TO SOLICIT THOSE PEOPLE THAT SOWEBODY IS5 FAMILIAR

WITH.

THERE IS ALSO GOING TO BE AN INHERENT TENDENCY

OF THE COURT, ONCE THEY -- THEY ARE SO INVOLVED IN THE .

SELECTION OF THE COUNSEL IT'S HARD TO DISASSOCIATE

ENTIRELY FROM THE COUNSEL YOU SELECTED IN TERMS OF THE

WORK THEY ARE DOING BECAUSE YOU ARE RESPONSIBLE FOR
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SELECTING THAT COUNSEL AND BRINGING IT IN.

SO WE CREATE SOME INHERENT PROBLEMS AND THE
BIGGEST THING FOR ATLA IS IT TAKES AWAY THAT SELECTION
PROCESS FROM THE CLIENT.

AND IN FINISHING, TO GO TO THE FINAL THING THAT
I THINK IS VERY IMPORTANT IS I THINK 23(B) (3) AND THAT
WOULD BE THE ALTERNATIVE 2 -- EXCUSE ME, 23 (E) (3)
ALTERNATIVE 2, AND THAT'S THE SECOND OPT-OUT.

IT IS TREMENDOUSLY UNFAIR TO PEOPLE TO HAVE AN
OPT-OUT SITUATION AND THEIR ONLY OPT-OUT IN THE (B) (3)
CLASS BEFORE THERE IS A SETTLEMENT. NOBODY ATTENDS TO IT.
NOBODY LOOKS AT IT. THERE IS NO REWARD. THERE IS NO --
WHAT DO I GET OUT OF THIS?

SO WE GIVE NOTICE TO THE CLASS AND MOST DEOPLE
WILL NOT DO ANYTHING BECAUSE THEY DON'T UNDERSTAND WHAT
THAT NOTICE MEANS AND THEY DON'T UNDERSTAND WHAT THEY ARE
LOOKING AT AND THERE IS NO REWARD TO TALK TO EVEN YOUR
LOCAL LAWYER DOWN THE STREET THAT SAYS, WELL, YOU ARE IN A
CLASS.

SO THEN YOU GET TO THE SITUATION, AND T HAVE
SEEN IT MULTIPLE TIMES. MULTIPLE TIMES PEOPLE HAVE COME
TO ME. THE CLASS IS CLOSED. THE SETTLEMENT IS
EFFECTUATED AFTER THE CLASS AND NOW THEY HAVE NO CHOICE

AND THEY DISAGREE WITH THE SETTLEMENT. THEY WANT TC HAVE

Debra L, Pas, CSR, BER, RMR,
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THEIR DAY IN COURT THEY WANT TO BE ABLE TO CHOOSE THEIR

o

OWN LAWYER, BUT THEY ARE FORECLOSED

SO THE STRONGEST SUPPORT THAT WE CAN GIVE IS TO
THE ALTERNATIVE 2. AND, AGAIN, I WQULD URGE‘IN ALL OF ﬁ
THIS TO ALWAYS THINK THAT THE MOST TMéOﬁTAﬁT PART OF CL%SS

oA

ACTION IS FOR THE SMALL VALUE CASES AND TO PROTECT THOSE
AND NOT DO ANYTHING TO HURT THOSE SMALL VALUE PER CAPITé
BECAUSE THOSE ARE THE ESSENCE OF THE PURPOSE OF THIS |
SYSTEM; THOSE ARE THE ONES THAT PEOPLE ON THEIR OWN CAN;T
GET REDRESS FOR IN THE ABSENCE OF THE JUDICIARY. |
o CHAIRMAN LEVI: THANK YOU, MR. smoéER. THANK YOU
VERY MUCH; WE WILL TAKE A BREAK UNTIL 10:45. WE WILL
START PROMPTLY AT 10:45. -
(BRIEF RECESS IN THE PROCEEDINGS.)

\CHAIRMAN‘TEVI: LET'S TAKE OUR PLACES.

JOHN FﬁANK WAS A REVERED MEMBER OF THIS
COMMITTEE‘AND‘WAS HERE AT THE CREATION OF RULE 23 ANb THE
CREATION HAS BEEN DESCRIBED IN DIFFERENT WAYS, BUT IT
SEEMS TO HAVE BEEN FATRLY HASTY, RULE 23(B) (3). HE HAD
INTERESTING COMMENTS TO MAKE SINCE THAT TIME AND I
UNDERSTAND HE IS ILL TODAY AND YOU AkE HERE ON HIS BEHALF.

MR. FRIEDLANDER; THAT'S RIGHT. MY NAME IS STEVE

FRIEDLANDER. I'M FROM THE LAW FIRM OF COOLEY GODWARD IN

SAN FRANCISCO. I AM HERE TODAY TO READ A STATEMENT OF MR.

Debra L. Fas, CSR, RER, RMR
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FRANK FROM THE LEWIS AND ROCA FIRM OF PHOENIX AS BOTH A“~
FAVOR AND A COURTESY TO MR. FRANK, WHO IS NOT ABLE TO
ATTEND TODAY. “ | | | w

PLEASE NOTE THAT MY READING OF MR. FRANK'S ;
STATEMENT DOESN'T N ANY WAY ENDORSE HIS VIEWS BY(COOLEX
GODWARD OR MYSELF. | o

THIS IS NOW MR. FRANK'S STATEMENT. "MAY T
INTRODUCE MYSELF BY SAYING THAT I SERVED ON THIS COMMITTEE
THROUGHOUT THE 1960'S BY APPOINTMENT OF CHIEF JUSTICE
WARREN AND HAVE APPEARED FATRLY REGULARLY ON MANY HEARINGS
IN SUBSEQUENT YEARS. MOMENTARY TLL HEALTH PRECLUDES MY
BEING IN SAN FRANCISCO ON NOVEMBER 30, 2001. I HAVE BEEN
IN CORRESPONDENCE WITH THE COMMITTEE AND ASK THE PRIVILEGE
OF MAKING A STATEMENT FOR THE RECORD BY PROXY THROUGH MR. -
STEVEN L. FRIEDLANDER OF COOLEY GODWARD LLP IN SAN
FRANCISCO AS A COURTESY TO ME AND NOT FOR HIS OWN FIRM.

IN THE 1960'S, ALBERT JENNER OF JENNER AND BLOCK
AND I, THEN MEMBERS OF THIS COMMITTEE, DISSENTED FROM THE

PROMﬂLGATION OF RULE 23 AND I AM OF THE SAME OPINION

STILL. I BELIEVE THAT‘SUBSECTION (B) (1) AND (B) (2) SHOULD

BE PRESERVED, BUT SECTION (B) (3) SHOULD BE REPEALED. THE

FUNCTION OF SOLUTION TO (B) (3) GROUP PROBLEMS SHOULD BE

PLACED IN ADMINISTRATIVE AGENCIES A?PROPRIATE TO THE

SUBJECT MATTER, AS FOR EXAMPLE THE FEDERAL TRADE

Debre L. @as, CSR, RER, RURK,
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4

COMMISSION ON COMMERCE MATTERS. I'M AUTHORIZED TO SAY
THAT BOTH WILLIAM G. PAUL OF CROW & DUNLEVY IN OKLAHOMA
CITY, A RECENT PRESIDENT OF THE AMERICAN BAR ASSOCIATION,

AND FRANCIS H. FOX OF BINGHAM DANA LLP IN BOSTON AND A '

| FORMER MEMBER OF THIS COMMITTEE HAS VIEWS SIMILAR TO THOSE

THAT I AM EXPRESSING TO YOU TODAY.
PROFESSOR EDWARD H. COOPER OF THE UNIVERSITY OF

MICHIGAN LAW SCHOOL HAS RECENTLY CIRCULATED TO ALL OF YOU

My SEPTEMBER 24, 2001 LETTER, WHICH MR. FRIEDLANDER WILL

COVER SYNOPTICALLY HERE.

RULE 23, IN TOO MANY INSTANCES, HAS SIMPLY

FUNCTIONED AS THE LAWYERS' RELIEF ACT IN WHICH THE

| DEFENDANTS BUYS RES JUDICATA FROM THE PLAINTIFF FOR A

CONSIDERABLE SUM OF MONEY AND THE COURTS. MERELY POUR HOLY
WATER AND FINALITY ON THAT COMMERCIAL TRANSACTION.

YOU SEEK TO DEAL WITH THE ABUSE PROBLEMS AND THE

{ PROPOSED CHANGES TO RULE 23. I COMMENT TO A PARTICULAR

ASPECT OF THIS, THE DECISION POINT ASPECT. TO CLARIFY MY

VOCABULARY, YOU MAY BE ACQUAINTED WITH MY LITTLE BOOK OF

| SOME YEARS AGO, MY WARREN LECTURES AT BERKELEY ON AMERICAN.

|LAW. IN THOSE LECTURES, I NOTED THAT EVERY LAWSUIT IS A

COLLECTION OF DECISION POINTS, EACH OF WHICH MAY TAKE A

{CERTAIN AMOUNT OF TIME AND COUNSEL ON EACH SIDE AND FROM

THE COURT. I REMIND YOU OF THE OBVIOUS, THAT EVERY

Debra L. Pus, CSR, RER, RMR,
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ELEMENT OF THE LEGAL ACTION IS ALSO A TIME AND PERSON USER
REQUIRING JUDGES, OR JURTES, OR COURT EUiLDINGs} OR
INSTRUCTIONS, OR MOTIONS, OR AQPEALS WITH A NUMBER OF
ISSUES, EACH OF WHICH MAY TAKE A LITTLE TIME Foﬁ,
DISPOSITION. |

WHILE MY VOCABULARY MAY BE MY OWN, THE
UNDERLYING PREMTSE IS WIDELY ACCEPTED. EVERYTHING WHICH
ADDS TO THE TIME OF THE JUDICIAL PROCESS SHOULD BE
INDIVIDUALLY EVALUATED TO BE SURE THAT THE GAME IS WORTH
THE COST. -

AGAINST THAT BACKGROUND, I TURN TO RULE 23,
WHICH CREATES A MYRIAD OF NEW DECISION POINTS: ~WITHDRAWAL‘
OF CLAIMS REQUIRES COURT APPROVAL; NOTICES OF SETTLEMENT
MUST BE EVALUATED TO DETERMINE WHETHER THEY ARE, QUOTE,
REASONABLE, END QUOTE; SETTLEMENTS ARE VOLUNTARY; |
DISMISSALS OR COMPROMISE MUST BE AFTER A HEARING (A
COURTHOUSE, A JUDGE, ATTACHES, COUNSEL) AND ENOUGH TIME
MUST BE CONSUMED IN THIS ACTIVITY TO SATISFY THE COURT
THAT THE PROPOSAL IS, QUOTE, REASONABLE AND ADEQUATE, END
QUOTE. PROPOSALS AS TO EXCLUSION FROM THE CLASS MUST BE
SUBMITTED TO THE COURT AND CLEARED.BY IT; IN THAT
CONNECTION, THE COURT MUST DECIDE WHETHER THE TERMS OF
EXCLUSION ARE SATISFACTORY, BUT MUST ALSO DECIDE WHETHER |

THE RELEVANT MATTER HAS BEEN CONSIDERED EARLIER.

Debdra L. Fas, C5R, RER, MR, \
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THERE WILL BE VERY TIME-CONSUMING ACTIVITIES‘ON
THE APPROVAL OF SETTLEMENT (AND, OF COURSE, IF THIS IS TO
GO FORWARD, IT IS RIGHT THAT THIS SHOULD BE SO) BE@AUSE“
ANY CLASS MEMBER MAY OBJECT TO THE PROPOSED SETTLEMENT, .OR

DISMISSAL, OR COMPROMISE. IF THAT OBJECTING CLASS MEMBER

{| LATER WITHDRAWS THE OBJECTIONL THE COURT MUST DECIDE

WHETHER THE PARTY HAS BEEN UNDESIRABLY BOUGHT OFF. THEQ

SETTLEMEVT MUST BE EVALUATED IN TERMS OF WHETHER IT IS,H

‘QUOTE SIGNIFICANTLY INADEQUATE QUOTE GIVING GROUND NOT

v

ONLY FOR FACTUAL ANALYSIS, BUT ALSO FOR CONSIDERABLE ?

’ l
INTELLECTUAL CHOPPING AS TO THE DIFFERENCE BETWEEN, QUOTE,

I
INADEQUATE AND, QUOTE, SIGNIFICANTLY INADEQUATE. ﬁ
THE REPORTS OF THE ADMINISTRATIVE OFFICE SHOW[IN
I
THE YEAR 2000 THERE WERE 2,393 CLASS ACTIONS. IF THIS j
PROPOSAL IS ADOPTED, WE WILL BE ADDING THAT MUCH WORKLOAD‘
BY WAY OF ADDITIONAL DECISION POINTS TO THE FEDERAL‘COU#TS
DOCKET. THIS LEADS MY TO TWO CONCLUSIONS: :
1. CHIEF JUSTICE REHNQUIST HAS FROM TIME TO TIME
EXPRESSED CONCERN AT LEGISLATION WHICH MIGHT
ADD MORE BURDENS TO THE FEDERAL COURT LOADS THAN
THE VALUE OF THE PARTICULAR PROPOSAL MAY SEEM‘TQ
~ WARRANT. THESE'EﬁOPOSALS,SHOULD BE EVALUATED -
FROM THIS POINT OF VIEW.

2. I _THEREFORE PUT THAT QUESTION TO YOU AND,

Debra L. Pas, CSR, RPR, RMR, ‘
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'THROUGﬁ YOU, TO‘THE:éOMMITTEE.. IF YOUR PROPOSED
CHANGES GO THROUGH, HOW MUCH TIME AND COST
BURDEN WILL IT PUT ON A SYSTEM WHICH ALREADY
SEEMS AT LEAST SUFFICIENTLY WELL OCCUPTED?
CONSIDER 2,393 CLASS ACTIONS WHICH ALREADY HAVE
SOMEWHAT TURGID PROCEDURES . | |
SUCH AN ANALVSIS MAY SUGGEST TO YOU THAT THE TIM%
HAS COME TO CONSIDER THAT (B) (3) CLASS ACTIONS OUGHT TO BE
MOVED OUT OF THE COURT SYSTEM ENTTRELY, PUT EITHER INTO
EXISTING ADMINISTRATIVE AGENCIES OR CREATING NEW ONES.
WHAT WOULD BE THE RESULT ON THE TIMING OF OTHER FEDERAL
ACTIONS TRADITIONALLY BELONGING TO THE CCURTS,ATHE CIVIL
SUITS, THE EMPLOYMENT DISCRIMINATION MATTERS, THE LABOR
RELATTONS CONTROVERSIES, IF THESE CLATMS WERE DISTRIBUTED
AMONG THE AGENCIES OR INTO A NEW ONE, SUBJECT TO JUDICIAL
REVIEW ONLY FOR CLEAR ERROR? I BELIEVE IT UNWISE TO ADD
ALL THESE DECISION POINTS TO AN INSTITUTION WHICH IS AT
THE LEAST WELL OCCUPIED AND SO, INEVITABLY, PUI BACK TO
SOME EXTENT THE TRADITIONAL DECISION-MAKING OF THE FEDERAL
COURTS . "
THAT'S THE END OF THE STATEMENT AND THANK YOU
FOR ALLOWING ME‘TO*MAKE IT.
CHAIRMAN LEVI: THANK YOU, MR. FRIEDLANDER. THANK

YOU VERY MUCH. MR. FINBERG?

@ebrz L. Pas, (SR, RPR, RMR,
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MR. FINBERG: GOOD MORNING. THANK YOU FOR
PQRMIITIﬁG ME TO TESTIFY THIS~M9RNING.V

- MYNAME IS JIM FINBERG. I'M A PARTNER WITH THE
LAW Eiﬁm OF LIEEF, CABRASER, HEIMANN & BERNSTEIN IN SAN:
FRANCIscd. I SPECTALIZE IN EMPLOYMENT DISCRIMINATION Aﬁn
SECURITiEs FRAUD CLASS ACTIONS. |

IN THE PAST SEVERAL YEARS I HAVE BEEN THE

PLAI&TIEFS' PROGRAM CHAiR OF THE EQUAL EMPLOYMENT
OPPORTUNITY COMMITTEE OF THE ADA LABOR AND EMPLOYMENT
SECTION AND THE CO-CHAIR OF THE SECURITIES SUBCOMMITTEE OF
THE CLASS AND DERIVATIVES COMMITTEE OF THE A.B.A.'S
LITIGATION SECTION.

I WOULD LIKE TO FOCUS TODAY PRIMARILY ON A

PROPOSAL TO AMEND RULE 23(C) (2) (A} (II) TO REQUIRE NOTICE

AT‘THE CLASS CERTIFICATION STAGE IN RULE 23(B) (2) CLASS
ACTIONS. |

ACTIONS BROUGHT FOR DECLARATORY AND INJUNCTIVE
RELIEF ARE OFTEN, PERHAPS, ALMOST ALWAYS BROUGHT BY PUBLIC
INTEREST GROUPS AND GROUPS THAT HAVE LIMITED ECONOMIC
RESOURCES. NOTICE IN SUCH CASES CAN BE VERY EXPENSIVE,
AND IMPOSING SUCH A REQUIREMENT WILL DETER MANY
MERITORIOUS CASES. ONE CAN LOOK AT SOME OF THE CASES THAT

WERE FILED OVER THE LAST DECADE, SUCH AS THE PROP 187 CASE

IN CALIFORNIA, WHICH LIMITED HEALTH, EDUCATION AND WELFARE
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BENEFITS TO IMMIGRANTS WHERE IF IT WAS A VERY LARGE CLASS,

T WOULD HAVE BEEN VERY DIFFICULT TO NOTIFY THAT CLASS AT

THE CERTIFICATION STAGE AND THAT LITIGATION MIGHT HAVE
BEEN IMPOSSIBLE TO BRING WITH THIS TYPE OF REQUIREMENT.

' NOW, THE NOTES TO THE PROPOSED RULE RECOGNIZE
THAT BURDENS CAN BE IMPOSED BY NOTICE COSTS AND SUGGEST
THAT THE COURTS LOOK AT THAT ISSUE.

UNFORTUNATELY, THE LANGUAGE OF THE RULE IS
MANDATORY. THE LANGUAGE OF THE RULE SAYS THAT THE COURT
MUST DIRECT NOTICE. IT DOES NOT GIVE THE COURT THE ODTION
OF NOT GIVING NOTICE IN THE APPROPRIATE CASE, AND IT ALSO
SAYS THAT THE NOTICE HAS TO BE CALCULATED TO REACH A
REASONABLE NUMBER OF CLASS MEMBERS AND IT CITES LANGUAGE
FROM LANGUAGE FROM MULLANE VERSUS CENTRAL HANOVER BANK.

WELL, IN A CASE SUCH AS THE PROP 187 CASE,
PUBLICATION NOTICE SUCH AS REFERRED TO IN THE RULE WOULD
BE EXTRAORDINARILY EXPENSIVE AND EXTRAORDINARILY
BURDENSOME, AND IT COULD BE THAT IN A CASE LIKE THAT THAT
COST WOULD DEFEAT THE ACTION AND THAT NO NOTICE IS WHAT IS
APPROPRIATE AT THE CLASS CERTiéiCATION STAGE.

AND PERHAPS THIS LANGUAGE SHOULD BE MODIFTED

FROM "MUST DIRECT" TO "SHALL CONSIDER DIRECTING," OR AT

THE END ALSO HAVE SHALL CONSIDER WHO SHOULD PAY FOR THE

COST OF THE NOTICE AT THAT STAGE.

ﬁMﬁ%i}ﬂ%&C$Rﬂﬂﬁ@%ﬂﬁz
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NOW LET ME NOW SHIFT TO WHAT THE RULE WAS

TRYING TO ACHIEVE AND SUGGEST THAT THE GOAL OF THE RULE IS

ACCOMPLISHED ELSEWHERE BECAUSE IN RULE 23 (E) THERE Is
ALSC A PROPOSAL THAT NOTICE BE GIVEN OF ALL CLASS ACTION

SETTLEMENTS AND IF UNDER RULE 23(E) NOTICE IS GIVEN OF A

KA . [ nh
T

CLASS ACTION SETTLEMENT, EVEN IN A DECLARATORY AND ?
INJUNCTIVE RELIEF CASE, THERE WILL BE AN OPPORTUNITY FOR,
THOSE AFFECTED BY THE RELIEF IN THAT CASE TO APPEAR IN
COURT AND SAY, IF THEY BELIEVE 80, THAT THE RELIEF IS,NﬂT
ADEQUATE BUT AT THAT STAGE, AT THE SETTLEMENT STAGE, THE
BURDEN WOULD BE ON THE DEFENDANT TO PAY FOR THE NOTICE AND
IT WOULDN'T DETER THE SUIT FROM HAVING BEEN BROUGHT IN THE

FIRST PLACE.

SO I THINK THE PROPOSAL YOU HAVE IN 23 (E) MAKES

{ THE LANGUAGE IN 23(C)(2)(A)(II) UNNECESSARY .

CHAIRMAN LEVI: CAN'T YOU GIVE SOME NOTICE EVEN
THOUGH -- MAYBE THE MOST EFFECTIVE NOTICE WOULD BE
TERRIBLY EXPENSIVE, BUT YOU CAN PROBABLY THINK OF SOME
THINGS YOUtCOULD DO EVEN IN AqCASE -- THE EXAMPLE THAT YOU
GIVE WHERE IT WOULDN'T COST TERRIBLY MUCH MONEY AND IT
WOULE REACH A CERTAIN NUMBER OF PEOPLE AND IT WOULD BE --
IT WOULD BE AT LEAST BENEFICIAL TO HAVE THAT DEGREE OF
NOTICE AT THE BEGINNING OF THE CASE AS OPPOSED TO SEVERAL

YEARS DOWN THE ROAD?

Debra L. Pas, CSR RER, RMR,
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THINK YOU SHOULD KEEP THESE THINGS SECRET OR QUIET, BUT I

|NOTICE SHOULD BE DEFERRED ENTIRELY UNTIL THE SETTLEMENT

MR. FINBERG: SOME NOTICE -- FOR EiAﬁPLE,APOSfING
ON THE INTERNET IS RELATIVELY INEXPENSIVE, BUT I DON'T
THINK THAT WOULD MEET THE STANDARDS SET FORTH HERE TGL
REACH A REASONABLE NﬁﬁBER:Of ctﬁss‘MEMBERS, bﬁPENDING‘Hoﬁ

YOU DEFINE THAT PHRASE. IF IT'S DEFINED AS MULLANE

| DEFINES IT, YOU ARE NOT GOING TO ACHIEVE THAT IN THE DPROP

187 CASE BY HAVING IT ENTER THAT POSTING BECAUSE MANY OF,

THE PEOPLE DON'T HAVE ACCESS\TO”COMPUTERS, MANY OF THEM
AREN'T ENGLISH‘SPEK&ERS; AND TO KNOW THAT YOU HAVE
CONTACTED A MAJORITY OR EVEN A HIGH PERCENTAGE OF THE }
CLASS WOULD BE EXTRAORDINARILY EXPENSIVE.

SO I'M NOT OPPOSED TO SOME NOTICE. I DON'T

i
1
I8
I
1

WOULD GIVE THE COURT MORE DISCRETION THAN IS GIVEN HERE
ABOUT BEING ABLE TO ADDRESS HOW MUCH NOTICE IS APPROPRIA&E
AND LEAVE OPEN THE POSSIBILITY THAT IN CERTAIN CASES |
STAGE.
PROFESSOR MARCUS: MY RECOLLECTION IN THE PROP 187
CASE IS THAT THERE WAS NO SETTLEMENT, IS THAT INCORRECT?
MR. FINBERG: WELL, THERE WERE MULTIPLE CASES.
SOME WERE IN THE CENTRAL DISTRICT, T BELIEVE, JUDGE
PFAELZER, AND I BELIEVE THAT IT WAS STRUCK DOWN, THE

STATUTE WAS STRUCK DOWN. SO YOU ARE RIGHT, THAT THERE

\
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WASN‘T A~ SETTLEMENT IN THAT INSTANCE

PROFESSOR MARCUS: -AND IT OCC&RS‘TO ME‘THAT THE |,
23(E) OPTION DOESN'T WORK IF THERE IS NO SETTLEMENT, SO
YOU ARE JUST ASSUMING ORDINARILY THERE WILL BE A
SETTLEMENT? |

MR FINBERG: WELL NO. YOU HAVE TO THINK ABOUT
WHAT YOU ARE ACCOMPLISHING BY THE NOTICE, BECAUSE IN A @
(B) (3) SITUATION, THE NOTICE GIVES YOU THE OPPORTUNITY TO
OPT—OUT. IN THE (B)(2) SITUATION, PEOPLE AREN'T gETTINq
THE OPPORTUNITY TO OPT-OUT, SO GIVING THE NOTICE DOESN’T
ACCOMPLISH THAT OBJECTIVE.

AT THE SETTLEMENT STAGE YOU ACCOMPLISH ANOTHER

OBJECTIVE. YOU ALLOW PEOPLE TO STEP FORWARD AND SAY, THIS

| PROPOSED SETTLEMENT IS FAIR OR UNFAIR. IF YOU DON'T HAVE

A SETTLEMENT, IF YOU HAVE A JUDGMENT, PEOPLE DON'T HAVE
THE QEPORTUNITY TO OPT-OUT AND THEY ARE BOUND BY THE RULE
OF THE COURT. THAT'S, IN FACT, WHAT HAPPENED IN THE PROP
187 CASE.

PROFESSOR MARCUS: BﬁT’THAT COULD HAPPEN WITH AN
ADVERSE JUDGMENTP A JUDGMENT ADVERSE TO THE CLASS WITH‘NO
NOTICE‘WHATéOEVER?

MR. FINBERG: YES, IT COULD HAPPEN. SQ THE

QUESTION IS, DOES GIVING SOME NOTICE OF THE CLASS STAGE,

LET'S SAY, ENCOURAGE MONITORING, I GUESS IS WHAT THE NOTE.
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TALKS ABOUT? IS THE COST OF THAT EENEFIT GREATER THAN THE
BENEFIT THAT YOU ARE PROVIDING? AND I WOULD SUGGEST THAT
IT IS; THAT YOU WILL DETER MORE MERITORIOUS CASES BECAUSE
OF THE COST OF NOTICE THAN YOU WILL GET ACTIVE MONITORING
OF THESE CASES BY PEOPLE BY HAVING NOTICE WHERE THEY ARE.

PROFESSOR MARCUS: ~IF I COULD JUST FOLLOW THAT Ué
WITH ONE MORE. WOULD YOU CONCEIVE IT POSSIBLE THAT A,
QUOTE, REASONABLE, UNQUOTE, NOTICE PROVISION OR NOTICE AT
THAT STAGE COULD ACCOMMODATE THE INTEREST OF GIVING SOME.
NOTICE AND ALLOWING SOME MONITORING?

YOU JUST ARE CONCERNED THAT THIS MIGHT CALL FOR

UNREASONABLE EXPENDITURES?

MR. FINBERG: YES. I THINK IF YOU EXCHANGE THE

PHRASE "THE COURT MUST DIRECT NOTICE BY MEANS CALCULATED -

 TO REACH A REASONABLE NUMBER OFrCLASS MEMBERS" TO

SOMETHING THAT GIVES THE COURT'DISCRETION TO HAVE EITHER
MINIMAL NOTICE OR IN SOME CASES NO NOTICE, THEN I WOULD‘
NOT OBJECT TO THE PROVISION.

CEATIRMAN LEVI: I INDICATED TO YOU AT THE BREAK
THAT I WANTED TO ASK YOU A QUESTION THAT WASASOMEWHAT OFF
POINT AND THAT WAS, WHETHER YOU‘ARE_FINDING THAT’IT'S
DIFFICULT TO SETTLE CASES)IN'FEDERAL COURT AFTER AMCHEM
AND ORTIZ BECAUSE WE HAVE HEARD SOME OF THAT.

MR. FINBERG: I HAVE NOT FOUND THAT. MY BELIEF IS

Debra L. Fas, CSR, RPR, AMR,
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-

| THAT ORTIZ IS DUE PROCESSED BASE AND APPLIES EQUALLY IN.

STATE COURT THAN IT DOES TO FEDERAL COURT AND, THERE
SHOULDN'T BE A DIFFERENCE WITH RESPECT TO SETTLING IT IN
FEDERAL COURT AS OPPOSED TO STATE COURT.

| o WOULD LIKE TO ALSO ADDRESS PROFESSOR
GRUNDFEST'S OBSERVATIONS IN PART. AND YOU ASKED THE
QUESTION, JUDGE LEVI, WHETHER ALL TYPES OF CASES ARE THE
SAME. AND I HAVE AN UNUSUAL PERSPECTIVE PRACTICING BOTH
EMPLOYMENT AREA AND THE SECURITIES AREA AND THEY ARE VER&
DIFFERENT.

I AGREE WITH PROFESSOR GRUNDFEST THAT IN THE

SECURITIES AREA MARKET FORCES CAN BE EXTREMELY USEFUL, AND

YOU HAVE A SITUATION THERE WHERE THERE ARE MANY QUALIFIED

COUNSEL. THE CASES ARE FILED WITHOUT A GREAT DEAL OF

PRE-FILING INVESTIGATION AND THE COSTS OF PROSECUTING THEM
ARE NOT EXTRAORDINARY AND THE RESULTS OF\THE MARKET HAVE
SHOWN THAT, IN FACT, CLASSES CAN BE BENEFITTED BY GETTING
A HIGHER NET RECOVERY BY HAVING LQWER ATTORNEY 'S FEES.

OUR FIRM DID THE WELLS FARGO SECURITIES
LITIGATION FOR 20 PERCENT. WE DID THE NETWORK SECURITIES

LITIGATION FOR 7 PERCENT, AND I THINK WE GOT EXCELLENT

RESULTS IN BOTH CASES AND IT IMPROVED THE NET RECOVERY TO

THE CLASS.

IN CONTRAST, IN THE EMPLOYMENT CASE, IT IS VERY
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MUCH MORE DIFFICULT TO SHOW A PATTERN AND PRACTICE TO GET
A CLASS CERTIFIED IN AN EMPLOYMENT CASE. YOU ARE NOT
DEALING WITH ONE UNTFORM STATEMENT THAT AFFECTS ALL‘CLASS'
MEMBERS EQUALLY AND IT REQUIRES A GREAT DEAL OF PRE-FILiNG
INVESTIGATION. |

IN THE HOME DEPOT GENDER DISCRIMINATION CASE WE
SENT LEGAL ASSISTANTS TO HUNDREDS OF STORES TO TAKE COUNTS
OF WHAT GENDER PEOPLE WERE AND WHAT POSITIONS AND

INTERVIEWED HUNDREDS OF WITNESSEé BEFORE FILING THE CASE.

|AND IF YOU ARE GOING TO MAKE THAT TYPE OF INVESTMENT IN f

THE CASE, YOU WANT TO HAVE MORE SECURITY THAT YOU WILL
HAVE A ROLE IN THE CASE, AND THROWING THAT TYPE OF CASE
OPEN TO AUCTION, I THINK MIGHT DISCOURAGE PEOPLE FROM |

PUTTING IN THAT TYPE Oﬁ‘INVESTMENT‘UP FRONT.

THERE IS ALSO LESS OF A MARKET IN THOSE CASES
BECAUSE YOU DON'T HAVE A LOT OF QUALIFIED FIRMS THAT ARE|
JUMPING FORWARD TO TAKE THE CASE. -

AND SO ALTHOUGH I THINK THE MARKET IS
APPROPRIATE IN SOME CIRCUMSTANCES, IT DOESN'T APPLY
EQUALLY IN ALL CIRCUMSTANCES AND THERE I THINK THAT THE
RULE (G) AS DRAFTED DOES GIVE THE COURT THE TYPE OF
DISCRETION THAT IT NEEDS TO MAKE APPROPRIATE DECISIONS IN
APPROPRIATE CASES.

JUDGE ROSENTHAL: I WANTED TO FOLLOW UP ON A
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“QUE$TION JUDGE LEVI ASKED ABOUT SETTLING CASES AFTER.

AMCHEM. I'M TRYING TO FIGURE OUT HOW TO PHRASE IT SO IT
DOESN'T SOUND STLLY. |
| HAVE Yoﬁ‘EQUND‘THE‘ABILITY TO SETTLE CASES IN =
FEDERAL COURT AFTER AMCHEM TO BE DIFFERENT IF $HERE‘ARE{
OBJECTIONS TO THE SETTLEMENT?
| ' MR. FINBERG: WELL, ONE OF THE --
 JUDGE ROSENTHAL: OR TO TRY A DIFFERENT WAY OF
FRAMING‘IT, IS THE SUCCESS THAT YOU HAVE ENCOUNTERED IN
SETTLING CASES IN FEDERAL COURT, CLASS ACTIONS AFTER |
AMCHEM, ARE YOU SETTLING THESE CASES WITHOUT ANY
opppsITIoﬁ TO THE SETTLEMENT? |
| MR. FINBERG: WELL, I THINK THERE ARE PROBABLY
MORE OBJECTIONS TO SETTLEMENTS NOW THAN THERE USED TO BE.
THAT MAY NOT BE A BAD THIﬁG.
AFTER MATSUSHITA IT'S CLEAR THAT IN FEDERAL
COURT OR STATE COURT ONE CAN SETTLE CLAIMS THAT WERE IN
THE EXCLUSIVE JURISDICTION OF THE OTHER AND SO I THINK WE
HAVE HAD SUCCESS HAVING GLOBAL SETTLEMENTS IN EITHER.
THERE IS MORE ATTENTION PAID TO SUB-CLASSING NOW
AND MAKING SURE THAT YOU HAVE A REPRESENTATIVE Wﬁo, IN
FACT, WOULD HAVE. STANDING TO ALLEGE THE CLAIM OF EACH
CATEGORY OF THE PERSONS INVOLVED.

'THE MOST COMPLICATED CASES ARE CASES THAT I

Debra L. Pas, CSR, RER, RHR,
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DON'T HANDLE INVOLVING PRODUCTS THAT INVOLVE FUTURES,
DAMAGES IN THE FUTURE, AND EMPLOYMENT DISCRIMINATION AND
SECURITIES FRAUD CASES. I DON'T ENCOUNTER THAT. SO MAYBE
MY CASES ARE SIMPLER THAN SOME OF THOSE HANDLED BY MY
COLLEAGUES .

JUDGE ROSENTHAL: THANK YOU.

CHATRMAN LEVI: THANK YOU VERY MUCH. ' MR. MCGOWAN,
ARE YOU HERE?

MR. MCGOWAN: GOOD MORNING AND THANK YOU FOR

ALLOWING ME TO SHARE SOME OF MY EXPERIENCES. MY NAME IS

| JACK MCGOWAN. I'M A PARTNER IN THE LAW FIRM OF GORDON AND

REES HERE,INVSAN FRANCISCOJAND I HAVE BEEN PRACTICiNG LAW,
TRIAL WORK,'FOR ALMOST -- ACTUALL?, 25‘YEARS, 16 OF WHICﬁ
THE PRIMARY FOCUS HAS BEEN THE DEFENSE OF PHARMACEUTICAL
AND MEDICAL DEVICE COMPANIES AND PRODUCT LIABILITY CASES

THE TYPES OF PRODUCTS THAT MY CLIENTS HAVE BEEN

| INVOLVED IN OVER THE YEARS HAVE INCLUDED THINGS‘SUCH AS

SILICONE GEL BREAST IMPﬁANTS, LATEX EXAMINATION GLOVES,

‘DIET DRUGS, DECONGESTANTS AND OTHER 'PHARMACEUTICAL

PRODUCTS .

CLASS ACTIONS HAVE BEEN FILED IN ALL THESE
LITIGATIONS ALL OVER THE COUNTRY. I PRIMARILY HAVE BEEN
INVOLVED IN THE CALIFORNIA CASES

I HAVE BEEN REGIONAL COUNSEL FOR A CLIENT IN

-
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BREAST IMPLANT LITIGATION WHERE WE HAD OVER 3,000 CASES

FILED IN CALIFORNIA.

‘I AM CALIFORNIA TRIAL COUNSEL FOR THE LATEX - .

GLOVE MANUFACTURER. THERE ARE MUCH FEWER CASES IN THAT:

1

LITIGATION HERE IN CALIFORNIA, BUT WE HAVE HAD THREE CLASS

|

ACTIONS FILED AROUND THE COUNTRY. ONE CLASS ACTION )

|ACTUALLY WAS FILED HERE IN CALIFORNIA AND MY CLIENT WAS;E

NOT INVOLVED, BUT, AS YOU KNOW, IT WAS DISMISSED ON THE

BASIS THAT THERE WERE NOT SUFFICIENT CRITERIA TO HAVE A -

CLASS ACTION IN THAT LITIGATION. : / N

'\
t

UNDERSTANDING THAT THIS COMMITTEE NOW IS NOT

DEALING WITH THE ISSUE OF COMPETING PARALLEL CLASS ACTIONS

PER SE, NOTWITHSTANDING THAT, I WOULD LIKE TO DIRECT MY

COMMENTS BASICALLY. TO THAT IgSUE.

THE BEST ANECDOTAL EVIDENCE I HAVE HAD IN M¥
EXPERIENCE HAS BEEN THE BREAST IMPLANT LITIGATION. IN
1984 I BECAME‘INVOLVED INJTHE’BREAS?‘IMPLANT LITIGATION

HERE IN CALIFORNIA WITH ONE OR TWO CASES. IN 1991 AND

'EARLY 1992 THE FDA ADVISORY PANEL CONCLUDED THAT THERE WAS .

INSUFFICIENT EVIDENCE TO SHOW THE SAFETY OF SILICONE GEL
BREAST-IMPLANTS.

IN THIS COURTROOM IN LATE 1991 OUR CLIENT LOST A
$7 MILLION VERDICT, AND EOLLQWING~THAT WE BEGAN TO RECEIVE

CASES ON THE NUMBER OF 200 OR 300 CASES A MONTH FILED ALL

©ebra L. Pas, CSR, RPR, RMUR,
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ACROSS THE‘COUﬁTRf IN THAT LITIGATI@N

WE ALSO WERE THE RECTPTENT OF 34 FEDERAL CLASS
ACTIONS AROUND THE COUNTRY AGAINST THIS CLIENT FOR THE
SAME ALLEGATIONS THAT WE HAD IN OUR CALIFORNIA CASE;
PRIMARILY THAT SILICONE GEL BREAST IMPLANTS CAUSED
AUTOIMMUNE DISEASE IN WOMEN WHO HAD BEEN IMPLANTED WITH
THESE DEVICES. |

‘BESTDES THE 34 FEDERAL CLASS ACTIONS, WE ALSO:
HAD THREE CANADIAN CLASS ACTIONS AND WE HAD AT LEAST ONE
STATE COURT CLASS ACTION.

ONE THAT I KNOW OF IS A CLASS THAT WAS FILED IN
LOUISIANA THAT ONLY DﬁALT WITH RESIDENTS OF‘THEVSTATE OF
LOUISIANA. THE CLASS ACTIONS THAT WE HAD IN FEDERAL COURT
DEALT WITH PERSONAL INJURIES, WITH MEDICAL MONITORING AND -
THEY WERE FILED ALL OVER THE COUNTRY.

AS THE LITIGATION PROCEEDED, IT WASN'T LONG
BEFORE WE HAD OVER 17,000 LAWSUITS, INDIVIDUAL LAWSUITS
AROUND THE COUNTRY, WHICH WE WERE DEFENDING ON MANY LEVELS
AND VIRTUALLY EVERY STATE IN THE UNITED STATES AND IN MOST
OF THE FEDERAL COURTS.

BESIDES THE GIGANTIC COSTS OF DEFENDING TﬁESE«
INDIVIDUAL CAéEs, WE ALSO HAD TO BE CONCERNED ABOUT THE
CLASS ACTIONS. MY FIRM PERSONALLY WAS NOT INVOLVED IN

THOSE CLASS ACTIONS; BUT I KNOW, HAVING SEEN‘REGIONAL

Debra L. Pas, CSR, BPR, RUR,
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COUNSEL AND HAVING PARTICIPATED IN DISCUSSIONS WITH THE
CLIENT THAT IT WAS A VERY VERY SIGNIFICANT PROBLEM ‘IT
WAS A PROBLEM THAT COST A LOT OF MONEY TO DEFEND AND IT
RESULTED IN AMOUNTS THAT PROBABLY WHEN YOU ADDED up ALL OF
THE COSTS OF LITIGATION WERE IN THE BILLIONS OF DOLLARS*

" AND ONE OF THE COMMENTS BY ONE OF THE EARLIER”
SPEAKERS WAS THAT CLASS ACTIONS OF THIS TYPE ALWAYS IN‘
EFFECT, BRING OUT MERIT CLAIMS CLAIMS WITH MERIT. THAF
IS NOT THE CASE IN THE SILICONE GEL BREAST IMPLANT . N
LITIGATION.

AFTER TEN YEARS OR SO OF LITIGATING THIS TYPE OF

CASE IT HAS BEEN FAIRLY WELL ESTABLISHED THAT THERE WAS

NO CAUSAL LINK BETWEEN THE GEL IMPLANTS AND THE AUTOIMMUNE'

DISEASE. NOT TO SAY THAT CLASS ACTIONS CAUSED THIS

PROBLEM BY ANY MEANS BUT IT JUST IS AN EXAMPLE OF
ADDITIONAL COST THAT COMPANIES THAT ARE INVOLVED IN
LITIGATION HAVE TO DEAL WITH ON A DAILY BASIS.

I WAS SURPRISED FRANKLY THAT WE DIDN'T hAVE
MORE STATE COURT CLASS ACTIONS IN THE BREAST IMPLANT
LITIGATION BUT WE HAVE HAD STATE COURT CLASS ACTIONS IN
OTHER LITIGATION I HAVE BEEN INVOLVED IN

IN THE LITIGATION INVOLVING THE DECONGESTANT

PRODUCT THAT MY CLIENT MAKES PHENYLPROPANOLAMINE, EASIER

SAID PPA WE STARTED OUT WITH TWO CLASS ACTIONS IN

Debre L. Pas, CSR, RPR RMR.
Official Reporter - U.S. District Court - San Francisco, California
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CAiIFORNIA,MTHE FIRST TWO CASES’FILED IN CALIFORNIA; ONE

WAS IN SAN DIEGO COUNTY AND THE OTHER WAS IN SONOMA.

COUNTY. THEY WERE BOTH CLASS ACTTONS ALLEGxNG VIOLATION
OF BUSINESS AND PROFESSIONS CODE 17200 AND 17500 WﬁICH
ARE UNFAIR ‘COMPETITION STATUTES.

BASICALLY, THE ARGUMENT IS THAT TF OUR CLIENT
FAILED TO WARN OF‘THE"POTENTfALfﬁARM THAT COULD BE CAUSED
BY PPA, WE HAVE DONE\THAT AS AN UNFAIR-PRACTICE AND THAT
THESE LAWSUITS WERE FILED dN THAT BASIS.

THESE. TWO LAWSUITS ARE IDENTICAL VIRTUALLY WHEN
YOU READ THE COMPLAINT, DESPITE THE FACT THAT THEY WERE
FILED BY TWO DIFFERENT PLAINTIFF'S COUNSEL IN TWO
DIFFERENT COUNTIES. ONE OBVIOUSLY COPIED THE OTHER. AND
WE ARE NOW DEFENDING THOSE CASES ALONG WITH AT THIS POINT
I THINK WE HAVE 18 OR 20 PERSONAL INJURY CASES. |

| Noﬁ; THESE CASES HAVE ALL REEN RECENTLY

COORDINATED BEFORE A JUDGE IN LOS ANGELES COUNTY” SO THERE
IS HOPE, OBVIOUSLY, FOR 'COORDINATION OF ALL OF THOSE
CASES, BUT THERE WILL BE, IN MY JUDGMENT, CLASS ACTIONS
FILED, IF THEY HAVEN'T ALREADY BEEN FILED THAT I DON'T
KNOW OF, IN FEDERAL CCURTsxiﬁ TEIS PPA LITIGATION. SO WE
WILL HAVE A PARALLEL TRACK OF CLASS ACTIONS BOTH IN‘STATE
COURTS AND FEDERAL COURTS.

‘JUSTICE HECHT: MAY I JUST ASK, IS THE

@eb‘mﬁ Pas, CSR, RER, %’m
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éONSOLIDATION{PUESUAﬁf TO CALIFORNIA PROCEDURE THAT ALLOWS
THAT id‘EAPPEN?{

| Mﬁu ﬁCGOWAN‘ -YES IT'S VERY SIMILAR TO MDL, AND
CALIFORNIA HAS BEEN VERY ACTIVE IN COORDINATION OF STATE
COURT CASES. IN THE BREAST IMPLANT LITIGATION THEY WERE
ALL COORDINATED BEFORE JUDGE O'NETLL IN SAN DIEGO.

AND JUDGE O'NEILL -- EARLIER COMMENTS WERE MADE

ABOUT COORDINATION BETWEEN, CONVERSATIONS‘BETWEEN FEDERAL

JUDGES AND STATE JUDGES. JUDGE O'NEILL WAS VERY ACTIVE IN
HAVING CONVERSATIONS WITH JUDGE POINTER IN THE BREAST
IMPLANT)LIfIGATIQN.

. ‘OU? JUDGE IN THE PPA LITIGATION, I ASSUME, WILL
POTENTIALLY HAVE THOSE TYPES OF CONVERSATIONS WITH THE
FﬁDERAL JUDGE IN THE ULTIMATE MDL, WHICH WILL PROBABLY
HAPPEN. |

I'M ALSO INVOLVED IN THE LATEX GLOVE LITIGATION.
OUR JUDGE IN SAN DIEGO IS HAVING CONVERSATIONS WITH THE
FEDERAL JUDGE IN PHILADELPHIA RESPONSIBLE FOR THE MDL OF
THE LATEX GLOVE LITIGATION.

BUT I CAN TELL YOU THAT DESPITE THE BEST EFFORTS
OF THESE JUDGES TO DISCUSS THESE'ISSUES, IT DOES NOT STOP
THE STATE COURTS FROM TRYING TO PUSH THE LITIGATION |
OFTENTIMES FASTER THAN HOW IT'S PUSHED IN THE MDL.

IN CALIFORNIA IN THE BREAST IMPLANT LITIGATION

Debra L. Pas, CSR, RPR, RMR,
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JUDGE O'NEILL WAS PROUD TO SAY THAT WE ARE A -- IN SAN
DIEGO A FASTRACK COUNTY WHEﬁE WE GET CASES TO TRIAL IN SIX
MONTHS AND HE WAS WAY AHEAD OF THE CURVE WITH THE FEDERAL
MDL LITIGATION IN TERMS OF TRYING CASES.

WE TRIED CASES IN CALIFORNIA, BREAST IMPLANTS
BEFORE. THEY WERE NEVER TRIED IN THE MDL. SO THERE IS
THE OPPORTUNITY FOR SOME COORDINATiON, BUT. IT DOES NOT
PREVENT THE éARALLEL TRACK OF STATE COURT CLASS ACTIONS AS
THE RULES ARE NOW CURRENTLY DEFINEDi |

AND IN THE -- THE COST OF THIS IS -- I DON'T

HAVE ANY NUMBERS TO SHARE WITH YOU, BUT THE COST IS

| PHENOMENAL, I'M SURE, AND MY CLIENTS OBVIOUSLY COULD

PROVIDE THAT TYPE OF DATA.

IN THE DIET DRUG LITIGATION, WHICH WE ARE ALSO
INVOLVED, NUMEROUS CLASS ACTIONS HAVE BEEN FILED AROUND
THE COUNTRY. MOST HAVE BEEN MEDICAL MONITORIﬁG CLASS
ACTIONS, BUT THEY HAVE BEEN FILED IN STATE COURTS AROUND
THE COUNTRY. ‘ - /

SOME OF THESE CASES HAVE BEEN DISMISSED ON THE
BASIS THAT THE STATE INVOLVED DID NOT RECOGNIZE MEDICAL
MONITORING. 1IN SOME STATES, INCLUDING TEXAS, NEW YORK,
WEST VIRGINIA AND WASHINGTON, THE CLASS FOR MEDICAL
MONITORING WAS CERTIFIED. IN CALIFORNIA HERE AND IN

ARKANSAS, THE MEDICAL MONITORING CLASS WAS CERTIFIED.

Debra L. Cas, CSK, RER, RMER,
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ALL OF THIS ACTIVITY WAS INCREDIBLY EXPENSIVE,
I'M SURE, FOR MY éLIENT AND THESE ARE STATE COURT CLASS
ACTIONS. THESE ARE CLASS ACTIONS THAT ALSO COULD BE"
BROUGHT IN FEDERAL COURT, BUT THEY ARE ALL DEALING WITH
VIRTUALLY THE SAME THING.

SOME OF THE STATE COURT CLASS ACTIONS MAY LIMIT
THE CLASS TO STATE RESIDENTS. OTHERS ARE NATIONAL.

IN THE CALIFORNIA CASES INVOLVING PPA, UNFAIR
COMPETITION, THEY ARE LIMITED TO STATE RESIDENTS, BUT
THERE IS NO REASON TO BELIEVE THAT ANY OF THESE STATE
COURT CLASS ACTIONS CANNOT BE DESIGNED TO BE NATIONWIDE
CLASSES AND IF THAT'S THE CASE, WHY ARE NOT THE PLAINTIFFS
IN THE FEDERAL CLASS ACTION IN BREAST IMPLANTS ALSO
PART -- OR, RATHER, WHY ARE NOT THE LOUISIANA RESIDENTS IN

THE CLASS ACTION IN LOUISIANA NOT MEMBERS OF ONE OF THE 34

| CLASS ACTIONS THAT WERE FILED AGAINST MY' CLIENT IN FEDERAL

COURT.

JUDGE ROSENTHAL: ONE OF THE PRIOR SPEAKERS
EXPRESSED THE OPINION THAT‘THESE PROBLEMS GET SORTED OUT;
THAT THE NATURAL FORCES OF LITIGATION WIND UP WITH SOME
CASES MOVING FASTER THAN OTHERS:AND ULTIMATELY THERE.IS AN
END POINT AND A FORUM OFJRESOLUTION.

| HAS THAf‘BEEN YOUR EXPERIENCE AND CAN YOU

COMMENT ON WHETHER, IF NOT, WHAT YOUR EXPERIENCE HAS BEEN?

Debra L. Pas, CSR, RPR, BUR,
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MR. MCGOWAN: WELL, I THINK YOU HAVE TC DEFINE

"SORT IT OUT."™ MAYBE THEY ARE SORTED OUT AT GREAT
EXPENSE.

FOR INSTANCE, IN THE DIET DRUG BITIGATION«WHERﬁ
SOME OF THE CASES HAVE BEEN DECERTIFIED OR DISMISSED, YES,
THEY ARE SORTED OUT, BUT IT COSTS A LOT OF MONEY TO GET:TO
THAT POINT. THE,CLiENT HAD TO HIRE LAWYERé WHEREVER TH%T
MIGHT BE TO DO THAT. AND, AGAIN, I DON'T HAVE THE DETAiLS
ON THE COSTS, BUT I'M SURE THE COSTS ARE VERY, VERY HIGH.

IT SEEMS TO ME -- NOT BEING A CLASS ACTION
SPECIALIST, BUT IT SEEMS TO ME IT DOESN'T MAKE A LOT OF.
SENSE WHEN YOU HAVE A CLASS ACTION THAT'S DEFINED AS ALL
OF THE PEOPLE IN THE UNITED STATES THAT HAVE RECEIVED A
DRUG AND HAD BEEN INJURED, THAT THERE SHOULD BE MORE THAN

ONE OF THOSE. WHY NOT JUST ONE OF THOSE? I MEAN, WE ONLY

|HAVE ONE GROUP OF ALL THE PEOPLE.  AND IT JUST MAKES NO

SENSE.

AND I DON'[ KNOW AND I SUSFECT THAT YOU MAY NOT

|| BE ABLE TO DO ANYTHING. ABOUT THIS BECAUSE IT'S NOT A

RULE-MAKING ISSUE POSSIBLY, BUT I CERTAINLY WOULD
RECOMMEND THAT YOU STRO&GLY CONSIDER LEGISLATION TO
CONGRESS TO TRY TO SORT OUT THIS PROBLEM BECAUSE IT IS
COSTING HUNDREDS AND HUNDREDS AND HUNDREDS OF MILLIONS OF

DOLLARS. I'M JUST TALKING ABOUT THREE OR FOUR CLIENTS.

. ©ebra L. Cas, C5SR, RER, RMR,
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I BET IF WE WANTED TO -AND WANTED TO PUT AﬁL THE
DATA BEFORE YOU{‘TﬁAT THE AMOUNTS OF MONEY‘WCULD BE
STAGGERING THAT HAS BEEN SPENT ON DEFEATING AND FIGHTING:
THE CERTIFICATIONS AROUND THE COUNTRY IN:CASES THAT REALLY
SHOULD BE RESOLVED IN ONE:LOCALE.

THE RECIPE SEEMS TO BE THERE, IN MY EXPERIENCE,
IN THESE SO—CALLEﬁ MASS TORT LITIGATIONS; THAT THEﬁE WIﬁL
BE HUNDREDS AND THEN THOUSANDS AND MAYBE TENS OF THOUSAMDS
OF LAWSUITS, BUT THERE ALWAYS WILL BE CLASS ACTIONS AND
THE CLASS ACTIONS HAVE A TENDENCY TO COME FIRST. AND

MAYBE I'M BIASED, BUT IT SEEMS TO ME THAT THE CLASS

{ACTIONS WILL COME FIRST BECAUSE THERE .IS A MAJOR INTEREST

ON THE PART OF CLASS ACTION LAWYERS, PERSONAL INJURY

LAWYERS AROUND THE COUNTRY TO BE THERE FIRST, TO GET ON

| THE COMMITTEE, TO BE A PLAYER IN THE DECISIONS AROUND THE

COUNTRY -- NOT ONLY IN STATE COURTS, BUT’iN FEDERAL
COURTS -- TO PARTICIPATE IN‘THAT‘ACTIVITY. AND, AGAIN, IT
JUST SEEMED TG ME THAT THERE DOESK'T KEED TO BE MORE 1HAN -
ONE NATIONAL CLASS ON ANY fYPE*OF THESE CASES.
THOSE ARE ALL THE COMMENTS I HAVE. I HAVE A FEW '
OTHER ITEMS THAT I MENTIONED IN THE WRITTEN MATERIALS, BUT .
I WILL LEAVE THOSE FOR YOUR CONSIDERATION.
CHAIRMAN LEVI: THANK YOU. THANK YOU VERY MUCH.

IS MS. SHIU, S-H-I-U, HERE? PATRICIA SHIU?

Debra L. Pas, CSR, ROR, RMR, S
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UNIDENTIFIED SPEAKER: SHE'S NOT HERE.
CHAIRMAN LEVI: HOW ABOUT MR. STURDEVANT? . IS
MR. STURDEVANT. HERE? -
. MR.. STURDEVANT: YES. . ' °
CHAIRMAN LEVI: GOOD' MORNING.
. MR. STURDEVANT: GOOD MORNING. GOOD MORNING. MY

NAME IS JIM STURDEVANT. I AM THE VICE-PRESIDENT OF THE;:*

' CONSUMER' ATTORNEYS OF CALIFORNIA, AN ORGANIZATION MADE UP"

OF NEARLY 3500 ATTORNEYS WHO REPRESENT CONSUMERS
THROUGHOUT THE STATE.

I AM ALSO THE PRINCIPAL OF MY OWN LAW FIRM -IN
SAN FRANCISCO, A SMALL FIRM WHICH SPEéIALIZES AND HAS DONE
SO FOR MORE THAN 20 YEARS IN CONSUMER CLASS' ACTIONS AND IN
A BROAD VARIETY OF SUBSTANTIVE AREAS.

I APPRECIATE VERY MUCH THE OPPORTUNITY TO SPEAK
BRIEFLY BEFORE YOU TODAY AND WOULD RESERVE THE
OPPORTUNITY, IF THE ORGANIZATION PERMITS, TO SUBMIT
ADDITIONAL COMMENIS ON'A:NUMBER OF PROVISIONS, BUT I
WANTED TO ADDRESS TWO IN PARfICULAR TODAY .

ONE, THE ISSUE OF MANDATORY NOTICE IN (B) (1)} AND
(B) (2) CLASS CASES, WHICH MR.. FINBERG TALKED ABOUT SOME.
I HAVE PRACTICED FOR NEARLY 30 YEARS. WHEN I.BEGAN AS A‘
LAWYER, T SPECIALIZEb IN AND BEGAN TO SPECIALIZE IN CLASS

ACTIONS MOSTLY IN THE 70'S AND EARLY 80'S IN CIVIL RIGHTS

Oebra L. Pas, CSE, RPR, RMR, .
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CASES, IN PUBLIC INTEREST CASES, IN CASES ON BEHALF OF
INDIVIDUALS AND CONSUMERSyWHOgI(HAD&CERTAIN'ENTITLEMENTS”
UNDER FEDERAL AND STATE PROGRAMS. SO MOST OF THE CASES
THAT I LITIGATED THEN WERE (B) (1) OR (B) (2) CASES.

SINCE THAT TIME I HANDLED MOSTLY CONSUMER
PROTECTION AND EMPLOYMENT CLASS ACTION CASES, AT LEAST ON

THE CONSUMER SIDE. THOSE WOULD BE TRIED AS (B) (3) CASES

'FOR NOTICE PURPOSES.

I AGREE WITH MR. FINBERG THAT ADDING A MANDATORY
REQUIREMENT FOR NOTICINGUTHESE CASES WILL ELIMINATE A
NUMBER OF THE COURT CASES FROM BEING BROUGHT. IT'S NOT
SiMPLY THE PUBLIC INTEREST CASES THAT HE MENTIONED
INVOLVING PROPOSITION 187, BUT A NUMBERVOF CASES THAT ARE
BROUGHT ON A DATLY BASIS BY PUBLIC INTEREST ORGANiZATIONSk
CHALLENGING POLICIES AND PRACTICES OF GOVERNMENTAL
AGENCIES, BOTH STATE AND FEDERAL} WHICH VIOLATE FEDERAL
LAW OR A MIXTUﬁE OF STATE AND FEDERAL LAW THAT SIMPLY WILL
NOT BE BROUGHT IF NOTICE IS‘REQUIREB'AND ALMOST NO MATTER
IN WHAT FORMAT, AND LET ME GIVE YOU SOME EXAM?LES.

I RECENTLY ~-- MY FIRM RECENTLY FILED A CASE
AGAINST AT&T WITH THE TRIAL LAWYERS FOR PUBLIC JUSTICE.

WE CHALLENGED A PROVISION IN A NEW AGREEMENT REQUIRED Bf
THE DETARIFFING OF THE TELECOMMUNICATIONS INDUSTRY OF AN

ARBITRATION PROVISION THAT WAS‘MADE MANDATORY BY AT&T.

_ Debra L. Pas, CSB, RER, RME,
O_ﬁima[ @@pﬁma’ .S @Wm'f Cmm San Francisco, B‘Sﬂ@@f“ﬁw
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THE CASE WAS BROUGHT ON BEHALF OF A CALIFORNIA ~
CLASS OF AT&T'S LONG DISTANCE CUSTOMERS. SO OUT OF THEIR
NATIONAL LONG DISTANCE CUSTOMER BASE OF APPROXIMATELY ;
60 MILLION, THE CLASS INVOLVED:SOMEWHERE IN A RANGE_OF‘ﬁ‘;
ESTIMATES BETWEEN 7 AND 9 MILLION MEMBERS. ?

THE CASE WAS FILED ON JULY 30TH. TRIAL BEGAN oﬁ
NOVEMBER 13TH AND THE EVIDENCE HAS ALREADY BEEN COMPLETED.

ADDING ANY FORM OF NOTICE COST IN WHAT IS AGREEQ
TO BE A (B) (2) TYPE OF CASE -- IN OTHER WORDS, SEEKING |
PREDOMINANTLY INJUNCTIVE RELIEF TO RESTRAIN OR ENJOIN THE
ARBITRATION PROVISION -- WOULD HAVE ADDED TENS OF
THOUSANDS, PERHAPS HUNDREDS OF THOUSANDS OR MILLIONS OF
DOLLARS OF COSTS DEPENDING ON WHAT NOTICE FORM WAS . -
SELECTED.

"IF ANY KIND OF INDIVIDUALIZED NOTICE FORM WERE

REQUIRED, IT WOULD HAVE BEEN AT LEAST FIVE TO A MILLION’

DOLLARS FOR INDIVIDUALIZED NOTICE. ANY KIND OF - ;

|| PUBLICATION DESIGNED 10 REACH THAT AUDIENCE WOULD HAVE

APPROXIMATED IN CALIFORNIA MAYBE 30,000 TO $60,000.
INTERNET NOTICE MIGHT HAVE BEEN OF ‘SOME
ASSISTANCE, BUT I THINK CURRENT STATISTICS SAY THAT ONLY

45 PERCENT -- 40 TO 45 PERCENT OF AMERICA'S HOUSEHOLDS

"HAVE INTERNET CONNECTIONS AND THAT IN ORDER FOR THE NOTICE

TO BE EFFECTIVE, OF COURSE,. YOU WOULD HAVE TO BE PLUGGED

Debra L. Pas, CSR, RFR, RMR,
Official Reporter - U.S. District Court - San Francisco, California




10
11
12
13
14
15

16

17.

19

20

21

22

23

24

120

I
1

INTO A PARTICULAR ﬁEBSiTE, WHETHER IT BE AT&T OR SOME

OTHER WEBSITE, IN ORDER TO GET THE BENEFIT OF THAT‘NOTICE.
SO I THINK CONSISTENT WITH MR. FINBERG'S COMMENTS,

SINCE THERE WAS NO OPPORTUNITY TO OPT-OUT IN THOSE CASES?

AND SINCE IF THE COURT CERTIFIES THE CLASS IS MAKING A

| DETERMINATION UNDER RULE 23 (A), THAT AMONG OTHER THINGS

| CLASS COUNSEL ARE ADEQUATE TO HANDLE THE CASE, THAT THAT

|

IS SUFFICIENT PROTECTION TOGETHER WITH THE COURT'S |
EXERCISE COF ITS OWN FIDICUARY DUTY TO ABSENT CLASS MEMBERS

AND PROTECT -- TO PROTECT THE INTERESTS OF. ABSENT CLASS |

‘MEMBERS IN THOSE TYPES OF CASES.

SO I WOULD URGE THE COMMITTEE TO THINK HERE ABOUT
THE PRACTICAL EFFECTS THAT THE NOTICE OF REQUIREMENT WOULD
HAVE, EITHER AT THE PRECERTIFICATION STAGE OR IF THERE IéA\
SOME SETTLEMENT -- AND MOST OF THESE CASES, THESE TRUE |
PUBLIC INTEREST CASES, DO NOT SETTLE UNTIL, UNTIL THERE #S

SOME CERTAINTY AS TO HOW THE LIARILITY HAMMER IS GOING Td)

| FALL, EITHER FOR THE PLAINTIFF OR FOR THE DEFENDANT.

THE SECOND ISSUE I WANTED TO ADDRESS IS THE CLAS$

'COUNSEL'S SELECTION CRITERIA IDENTIFIED BY RULE 23(G),

~

WHICH, AGAIN, IS A -- WHICH IS A NEW RULE AND WHICH IS IN

ADDITION NOT ONLY TO THE REQUIREMENTS OF RULE 23 (A) (4) ON
THE ADEQUACY OF COUNSEL, BUT ON. THE MORE THAN 30 YEARS OF

JURISPRUDENCE WHICH HAS DEVELOPED ACROSS THE COUNTRY TO

. ebra L. ®us, CSR, RER, RMR, - |
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GUIDE FEDERAL JUDGES TO.DETERMINE WHETHER CLASS COUNSEL. IS ~

|[ADEQUATE BASED ON. THE FACTS, CIRCUMSTANCES AND ISSUES 'IN A

JIPARTICULAR CASE.

« IT HAS BEEN MY EXPERIENCE, PARTICULARLY IN THE

‘LASTWTENMYEARS; THAT IF THESE CRITERIA WERE APPLIED IN ALL

TYPES OF .CASES -~ AND THEY ARE, AS I UNDERSTAND IT, TO Bﬁ
APPLIED IN ALL TYPEé OF CASES UNDER THE RULE -~ THEY WOﬁiD
DETER NOT: ONLY THE FILING OF IMPORTANT PUBLIC INTEREST |
CASES, BUT I THINK THEY WOULD DETER AS WELL A NUMBER OFﬁ
STATEWIDE OR EVEN NATIONWIDE4CONSUMER CLASS ACTIONS BY
SMALL FIRMS, PARTICULARLY THOSE»WITHOUT OVERWHELMING
RESOURCES fO HANDLE CASES.

+ BECAUSE AT SOME STAGE IN THE PROCEEDINGS A JUDGE
WILL INQUIRE OF THE RESOURCES AND INVITE,VPERHAPS, SOME
KIND OF BIDDING OR AUCTION PRCCESS AND IT IS.MY EXPERIENCE
NOW AND IT WOULD BE MY ANTICIPATION THAT IF -~ IF THE P

ULTIMATE VALUE OF THE CASE IN THE AGGREGATE IS IN ANY WAY

SUBSTANTIAL, WHAT A RELATIVE HANDFUL NUMBER OF FIRMS IN .

THE COUNTRY WILL BID ON AND BASED ON THEIR RESOURCES AND,

PERHAPS, DEMONSTRATED EXPERIENCE'BE SELECTED TO BE CLASS
COUNSEL IN THOSE CASES. AND THAT WILL DETER SMALL FIRMS,
INDIVIDUAL PRACTITIONERS, PUBLIC INTEREST ORGANIZATIONS |
FROM éXPENDING THE TIME AND THE RESOURCES NOT ONLY TO

DEVELOP THE LEGAL RESEARCH NECESSARY TO DEAL WITH ISSUES

Debra L. Pas, CSR, RPR, RMUR,
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1.||IN THOSE CASE, WHICH I THINK ARE DIFFERENT THAN THE NUMBER
2 ||oF THE SECURITY CASES THAT THE COMMITTEE HAS HEARD A LOT
3 ||ABOUT WHERE -- WHERE, PERHAPS, THE ISSUES ARE MORE MARKET
4 ||DRIVEN, THE ISSUES ARE WELL KNOWN IN ADVANCE, BOTH
5 || FACTUALLY AND LEGALLY, AND THERE IS A PARADIGM FOR
6 || HANDLING THESE CASES.
7 IN 1OTS OF OTHER “CONSUMER CASES, THERE ISN'T THE

8 || SAME PARADIGM. THE ISSUES ARE EVOLVING. THEY ARE NEW,

9 ||BOTH FACTUALLY AND LEGALLY. ' AT LEAST IN MY EXPERTENCE FOR
10 || THE LAST 20 YEARS THE EXISTING SYSTEM HAS WORKED WELL.

11 TRIAL JUDGES, BOTH STATE AND FEDERAL, WITH SOME

12 ||EXCEPTIONS, WHICH WE ARE ALL WELL AWARE OF, HAVE EXERCISED
13 || THEIR RESPONSIBILITIES WELL. THEY HAVE INQUIRED OF .

14 || COUNSEL BEFORE THEM AS TO THEIR -- MANY OF THE -- MANY OF
15 || THE CRITERIA THAT ARE ENUMERATED IN (G) BUT, AGAIN,
16 ||APPLYING THEM TO THE FACTS AND CIRCUMSTANCES OF PARTICULAR
17 ||CASES AND THE ‘ISSUES BEFORE THEM AND HAVE AT VARIOUS
18 || STAGES ALONG THE WAY, FROM THE FILING TO ADJUDICATIONS OF
19 ||LIABILITY ON AWARDS OF DAMAGES, OR TO APPROVAL OF
20 || SETTLEMENTS IN SOME CASES, ASSURED THEMSELVES THAT THE
21 || SETTLEMENTS --. THE SETTLEMENTS OR THE ACTIVITIES AND
22 ||UNDERTAKINGS OF CLASS COUNSEL WERE APPROPRIATE,
23 || PROFESSIONAL, ADEQUATE AND IN THE BEST INTERESTS OF THE

24 || CLASS.

Delirz L. Pas, 7, PR, RHR,
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AND FOR THOSE REASONS, I THINK THAT SETTING FORTH

||A NEW. RULE, ' EVEN THOUGH THE NOTE SUGGESTS THAT ITS

APPLICATION IS.DISCRETIONARY, WILL SEND AN UNMISTAKABLEQ

SIGNAL TO FEDERAL JUDGES ACROSS THE COUNTRY THAT IT IS

| MORE THAN DISCRETIONARY AND THAT THE CRITERIA SHOULD BE
| TAKEN VERY SERIOUSLY IN DETERMINING THE SELECTION OF CLASS

| counsEL.

1 PROFESSOR MARCUS: i'M LOOKING -~ : ;
JUDGE‘MCKNIGHT:\ COULD I ASK ONE QUESTION, PLEASE?
MR. STURDEVANT: YES.
PROFESSOR MARCUS: EXCUSE ME.  I'M LOOKING --
JUDGE MCKNIGHT: I'M SORRY.
CHAIRMAN LEVI: I THINK RICK HAD THE PRIOR
QUESTION, THEN YOU MAY ASK.. |
. JUDGE MCKNIGHT:. I'M SORRY.. I DIDN'T HEAR YOU.
. PROFESSOR MARCUS: I'M LOOKING AT THE CRITERIA IN
(G) AT THE MOMENT. THERE ARE ACTUALLY THREE . THAT ARE
SFECIFICALLY MENTIONED. ONE OF THEM IS THE WORK COUNSEL
HAS DONE IN IDENTIFYING OR IﬁVESTIGATING POTENTIAL CLAIMS
IN THIS CASE., I WOULD THINK THAT CRITERION WOULD FAVOR
THE PERSON THAT YOU. WERE DESCRIBING WHO HAS WORKED UP TﬁE
CASE.

"I'M WONDERING IF WHAT YOU ARE SAYING IS THAT-

THAT SHOULD BE THE ONLY THING THAT COUNTS AND NOT

Debra L. Pas, CSR, RFR, RMR, :
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-

COUNSEL'S EXPERIENCE IN HANDLING. CLASS ACTIQNS AND OTHER-
COMPLEX LITIGATION OR ANY ATTENTION TO THE RESQURCES
COUNSEL WILL COMMIT TO REPRESENTING THE CLASS; OR ARE YOU
JUST SAYING. YOU DON'TxWANT‘TO STIR THE ASHES?

IN TERMS OF WHAT.THE RULE SAYS, IT éTRIKES ME

THAT ONE OF THE THREE CRITERIA PRECISELY EMPHASIZES

|| SOMETHING THAT SOUNDS LIKE WHAT YOU'ARE CONCERNED ABOUT,

|AND I WONDER IF THAT'S INCORRECT AND IF THERE IS SOMETHING

WRONG WITH THE OTHER CRITERIA, OR IT'S JUST THAT YOU ARE;
WORRIED THAT A SPECIFIC RULE PROVISION WILL CAUSE JUDGES.

TO BEHAVE DIFFERENTLY WHERE THEY ARE NOCW DOING EVERYTHING

| JUST RIGHT.

MR. STURDEVANT: I THINK THAT -- I THINK THAT THE

| PROCESS WORKS WELL NOW, BUT I THINK YOUR QUESTION IS & .

GOOD ONE.

I THINK THAT BASED ON THE FACTS AND

| CIRCUMSTANCES OF THE CASES THAT JUDGES MAY NOW INQUIRE

| GENERALLY OF COUNSEL'S EXPERIENCE AND IT'S BEEN MY

EXPERIENCE AS CLASS COUNSEi SEEKING TO REPRESENT A CLASS
DETAILED FOR TRIAL COURTS, BOTH FEDERAL AND STATE, THEIR
EXPERIENCE IN ﬁANDLING COMPLEX CASES, . INCLUDING CLASS
CASES.

BUT THIS ALSO IMPOSES A MANDATORY REQUIREMENT OF

THE COURT INQUIRING INTO THE RESOURCES COUNSEL WILL' COMMIT

Debra L. Pus, CSR, RER, RIUR,
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TO REPRESENTING THE CLASS AND MAY CONSIDER ANY OTHER

MATTER. PERTINENT TO COUNSEL'S .ABILITY TO FAIRLY AND

ADEQUATELY REPRESENT.THE INTERESTS OF THE CLASS. .

h

THE COURT MAY DIRECT POTENTIAL CLASSmCOUNSEL‘?ON
PROVIDE INFORMATION ON ANY SUCH SUBJECT AND TO PROPOSE ”
TERMS FOR ATTCORNEY'S FEES. AND NON-TAXABLE COSTS AS WELL;
WHICH COMES INTO HO*HMUCH WILL THE CASE COST, PERHAPS H@W )
LONG WILL IT TAKE. |

I THINK --"AS I TRIED TO EMPHASIZE BEFORE, I )
THINK THERE ARE DISTINCTIONS IN DIFFERENT TYPES OF

SUBSTANTIVE CATEGORIES OF CASES. I THINK WITH RESPECT ﬁO

CERTAIN TYPES OF PUBLIC INTEREST CASES, CONSUMER CASES %—~

|
THERE MAY BE OTHERS AS WELL, PARTICULARLY WITH RESPECT TO

THE CLASS REQUIREMENTS -- IT WOULD BE VERY DIFFICULT GI%EN
THE NUMBER OF ISSUES THAT ARISE TO TRY TO QUANTIFY THAT}*
FROM BOTH A COST BASIS AND A TIME OR FEE BASIS. ‘
SO THAT'S ONE OF MY CONCERNS ABOUT IMPOSING TﬁAT
AS A MANDATORY REQUIREMENT AS OPPOSED TO THE DISCRETION@RY
WAY THAT I THINK THE COURTS‘ARE ADEQUATELY HANDLING THAﬁ
ISSUE NOW. UNDER (&) (4).
JUDGE MCKNIGHT: THAT.WAS ESSENTIALLY MY QUESTI@N.
THANK YOU. ' %

MR. KASANIN: IS IT THE WORD "MUST" THAT YOU

OBJECT TO?

-

Debra L. Pas, CSR; BPR, RMRE, -
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MR. STURDEVANT: YES. : -

MR. KASAWIN: IF THE WORD "MUST" WERE CHANGED,
WOULD THAT REMOVE THE OBJECTION?

MR. STURDEVANT: I-THINK THE WORD "MUST" MEANS
THAT IT IS MANDATORY.

I THINK BY ADDING THESE NEW CRITERIA, THAT THERE

IS A STRONG SUGGEéTION THAT THE ADEQUACY REQUIREMENT NOW
COVERED IN (A) (4) Is SOMEHOW INADEQUATE, IF YOU WILL, AND
THAT THE EXPERIENCE OF FEDERAL JUDGES HANDLING CLASS
CERTIFICATION AND THE RESPONSIBILITIES THAT GO ALONG WITH
IT HAS BEEN INSUFFICIE&T AND NEEDS SPECIFIC CRITERIA TO
INFORM THEIR DECISION MAKING. -

MR. KASANIN: DON'T YOU THINK IT WOULD BE USEFUL

FOR A NEW JUDGE AND JUDGES, PERHAPS, WHO HAVEN'T HANDLED

| CLASS ACTIONS TO HAVE THESE CRITERIA SET FORTH IN THE

RULE?

MR. STURDEVANT: WELL, THAT'S CERTAINLY BEEN TRUE.'
THAT WOULD CERTAINLY BE TRUE SINCE 1966 WHEN RULE 23 CAME
INTO PLAY.

I HAVEN'T FOUND IN MY EXPERIENCE THAT JUDGES

BEFORE WHOM I HAVE APPEARED HAVE HAD DIFFICULTY GETTING UP
TO SPEED VERY QUICKLY ON THE REQUIREMENTS OF RULE 23 AND
THE CASE LAW THAT'S GROWN UP THAT HAS INFORMED THEIR

DECISION MAKING ON THE ADEQUACY REQUIREMENT.

Debra £. us, C5%, RER, RMUE, o
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~

MR. KASANIN: ONE OTHER QUESTION I MISSED AT THE
BEGINNING;‘“DID YOU SAY YOU ARE APPEARING ON BEHALF OF fHE
CONSUMER ATTORNEYS OF CALIFORNIA?

MR. STURDEVANT: I DID, YES. .

MR. KASANIN: THANK YOU.

JUDGE ROSENTHAL: YOU SEEMED TO BE READING THE,%

|APPOINTMENT PROCEDURE RULE IN PARTICULAR AS ENCOURAGING !

AUCTIONS OR SOME FORM OF BIDDING. , |
IS THERE ANY PARTICULAR LANGUAGE THAT YOU ARE;
CONCERNED ABOUT AS SENDING THAT SIGNAL, BECAUSE<THE ‘
LANGUAGE OF THE RULE IN PARTICULAR DOESN'T SPECIFICALLY?
MENTION ANY PARTICULAR METHOD OF USING FEES TO SELECT

COUNSEL. IT SIMPLY SAYS THAT, "THE COURT MAY DIRECT THE

| POTENTIAL CLASS COUNSEL TO PROPOSE TERMS FOR ATTORNEY'S

FEES." 1IT DOESN'T HAVE TO BE IN A COMPETITIVE SITUATION.

" - MR. STURDEVANT: NO. I THINK THAT QUESTION IS A -
GOOD ONE, YOUR HONCR. !

IT'S SIMPLY THE LANGUAGE IN SUBDIVISION 3(I),“

WHICH TALKS ABOUT THE RESOURCES THAT COUNSEL WILL COMMIT,
AND THEN MAY CONSIDER ANY OTHER MATTER PERTINENT TO
COUNSEL'S ABILITY, THE REQUIREMENT THAT THE COURT. MAY
DIRECT CLASS COUNSEL TO PROVIDE INFORMATION ON ANY SUCH
SUBJECT. I THINK COURTS HAVE THAT ABILITY AND AUTHORITY

NOW.
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AND WITH RESPECT TO PROPOSING TERMS FOR 1 /
ATTORNEY'S FEES AND NON-TAXABLE COSTS, I THINK THAT IN A
PRACTICAL SITUATION -- LET'S ASSUME A SMALL FIRM OR A
PUBLIC INTEREST ORGANIZATION COMES BACK WITH AN ANSWER,
YOUR HONOR, BASED ON OUR EXPERIENCE WITHIN THE LEGAL :
ISSUES IN THIS CASE THAT WE HAVE DISCUSSED AT SOME LENGTH
IN OUR BRIEFING, WE ARE UNABLE TO, YOU KNOW, SPECIFY WITH
ANY CERTAINTY WHAT WE THINK AT THIS STAGE OF THE |
PROCEEDINGS, BECAUSE CERTIFICATION IS HAPPENING VERY EARLY
IN THE CASE, WHAT THE NON-TAXABLE COSTS MAY BE IN TERMS OF
THE EXPERT ﬁITNEss FEES THAT WOULD BE NECESSARY, DEPENDING
ON HOW MANY EXPERTS THE DEFENSE CALLS OR WHATEVER, IN
TERMS OF WHATEVER THE SCOPE OF THE. EVIDENTIARY SHOWING MAY
BE AND WE ARE UNCERTAIN EVEN TO SET A RANGE OF WHAT WE
THINK THE ATTORNEY'S FEES MAY BE.

THAT MAY CAUSE SOME COURTS A CONCERN,
PARTICULARLY UNDER.THE LANGUAGE OF THIS RULE, . AND
ENCOURAGE THAT JUDGE TO INVITE OTHER COUNSEL TO COME IN OR
ANY PUBLICITY ABOUT THESE RULES MAY, OF COURSE, ENCOURAGE
OTHER FIRMS WHO HAVE NOTICE OF A PARTICULAR CASE TO
ENCOURAGE THAT JUDGE TO ALLOW SOME KIND OF BIDDING
PROCESS.

CHAIRMAN LEVI: THANK YOU VERY MUCH.

MR. STURDEVANT: THANK YOU VERY MUCH.

Debra L. Pas, (SR, RER, RHR,
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CHAIRMAN LEVI: THANK YOU. THANK YOU FOR YOUR
TESTIMONY.
MISS RICHO, IF I'M SAYING THE NAME RIGHT?
 MISS RICHO: RICHO.
 CHATRMAN LEVI: GOOD MORNING. .
MISS RICHO: GOOD MORNING. MY NAME IS ANNA RICHO

AND I AM VICE-PRESIDENT OF LAW FOR THE BIOSCIENCE DIVIS#ON
OF BAXTER HEALTHCARE CORPORATION. I WANT TO THANK THE
COMMITTEE FOR THIS OPPORTUNITY TO TESTIFY ON BEHALF OF
BAXTER AT THIS HEARING.

BAXTER HEALTHCARE CORPORATION, WHICH IS
HEADQUARTERED IN DEERFIELD, ILLINOIS, HAS BEEN
MANUFACTURING AND SELLING MEDICAL PRODUCTS FOR OVER 70
YEARS. WE EMPLOY 45,000 PEOPLE WORLDWIDE IN 250
FACILITIES. OUR PRODUCTS ARE SOLD IN OVER 110 COUNTRIES.

 BAXTER'S.MISSIONS IS TO DELIVER CRITICAL

THERAPIES TO PEOPLE WITH LIFE-THREATENING CONDITIONS.
BAXTER'S BIOSCIENCE DIVISION, WHICH IS HEADQUARTERED HERE
IN CALIFORNIA IN GLENDALE, PROCESSES THERAPEUTIC pROTEIﬁS,
SUCH AS RACOMIC CLOTTING FACTOR FOR HEMOPHILIACS,
IMMUNOGLOBULINS FOR PEOPLE WITH COMPROMISED IMMUNE SYSTEMS
AND VACCINES.

IN ADDITION TO BIOSCIENCE, BAXTER'S MEDICATION

DELIVERY DIVISION MANUFACTURES SYSTEMS FOR: THE INTRAVENOUS

Debra L. Pas, CSK, RER, RMR.
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4

AND NON-INTRAVENOUS OF DELIVERY OF LIFE-SAVING DRUGS,
NUTRITIbNAL SYSTEMS AND ANESTHESIA PRODUCTS.

_BAXTER'S RENAL DIVISION MANUFACTURES PRODUCTS
AND PROVIDES SERVICES PATIENTS SUFFERING END STAGE RENAL
DISEASE.

RECENTLY BAXTER HAS INCREASED ITS INVOLVEMENT IN
THE IMPORTANT AREA OF ONCOLOGY, DEVELOPING PRODUCTS FOR
TREATMENT OF CANCER.

AS A RESULT OF THE BUSINESS WE ARE IN, BAXTER
HAS OVER THE YEARS EXPERIENCED ITS SHARE OF CIVIL
LITIGATION, INCLUDING FEDERAL AND STATE CLASS ACTIONS. IT.
IS FROM THIS PERSPECTIVE THAT WE BELIEVE THE EFFORTS OF
THE CIVIL RULES ADVISORY COMMITTEE TO ENHANCE THE
EFFECTIVENESS OF RULE 23 AND ELIMINATE ABUSES OF THE RULE
CONSTITUTE A SALUTARY, BEGINNING TO THE PROCESS.

'WE BELIEVE, HOWEVER, THAT MUCH MORE REMAINS TO
BE DONE. I HOPE IN THE FEW MINUTES THAT I HAVE ALLOTTED
TO ME TO COMMENT BRIEFLY ON THE PROPGSED AMENDMENTS AND TO
EXPRESS BAXTER'S VIEW WITH RESPECT TO THE ESSENTIAL |
ADDITIONAL REFORMS WHICH ARE NEEDED TO FULLY ADDRESS THE
ABUSES PRESENT TODAY IN FEDERAL CLASS ACTION LITIGATION.

LET ME BEGIN BY TURNING TO:THE AMENDMENTS WHICH
THE CIVIL RULES ADVISORY COMMITTEE HAS PROPOSED FOR OUR

CONSIDERATION TODAY.

Debra £, Pas, C5B, RPR, RME, ‘
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BAXTER BELIEVES THAT THESE PROPOSALS ARE FOR THE
MOST PART NONCONTROVERSIAL AND WILL SERVE TO ACCOMPLISH
THEIR INTENDED PURPOSE OF IMPROVING THE ESTABLISHMENT AND
ADMINISTRATION OF FEDERAL CLASS ACTIONS,~IMPROVING~REVIEW
OF CLASS ACTION SETTLEMENTS, AND PROVIDING FOR APPOINTMENT
OF‘CLASS COUNSEL AND APPROVAL OF. THE AWARDS.

INWTHE INTEREST OF TIME, I WILL SIMPLY STATE
THAT BAXTER SUPPORTS THE AMENDMENTS TO THE FEDERAL. RULE OF
CIVIL PROCEDURE 23 AS PROPOSED gY THE CIVIL RULES ADVISORY
COMMITTEE. I WILL, HOWEVER, PROVIDE FURTHER WﬁITTEN

COMMENTS DETAILING OUR SUPPORT FOR THE AMENDMENTS.

" WHAT I REALLY WOULD LIKE:TO TALK TO YOU ABOUT IS

|BAXTER'S EXPERIENCE .IN CLASS ACTIONS WHICH SUPPORTS THE

NEED FOR THIS COMMITTEE TO PURSUE ADDITIONAL MEASURES TO

|REMEDY CLASS ACTION ABUSES. WHILE THE PROPOSED NEW RULES

BEGIN TO ADDRESS THE PROCESS OF CLASé}ACTION ABUSE, MUCH
MORE DOES NEED TO BE DONE.
I STATED EARLIER THAT BAXTER HAS BEEN INVOLVED
IN ITS SHARE OF CLASS ACTION LITIGATION. LET ME GIVE YOU .
A FEW EXAMPLES. |
IN THE SILICONE BREAST IMPLANT LITIGATION WHERE
BAXTER NEVER MADE A DIME OFF THE BREAST IMPLANT

LITIGATION, BUT MERELY INHERITED THE LIABILITY FROM A

DIVISION THAT USED TO EXIST FROM A COMPANY WE HAD

Debra L. Pas, CSR, RER, RMR,
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ACQUIRED, BAXTER WAS NAMED IN 14 SEPARATE LAWSUITS THAT
CONSTITUTED CLASS ACTIONS FILED IN TEN STATE COURTS, .FOUR
FEDERAL DISTRICT COURTS, AND FOUR IN CANADA. NONE OF THE
STATE‘CLASS ACTIONS RESULTED IN CERTIFICATION OF A CLAss;
YET BAXTER WAS REQUIRED TO CONTEST THE ISSUE IN EACH
JURISDICTION.

THE FEDERAL ACTIONS WERE EVENTUALLY CONSOLIDATED
BY THE MULTI-DISTRICT PANEL BEFORE JUDGE POINTER IN THE
NORTHERN DISTRICT OF ALABAMA. -JUDGE POINTER APPROVED A
SETTLEMENT AMONG THE DEFENDANTS AND THE CLASS WHICH .
RESULTED IN THE RESOLUTION OF OVER 150,000 CLASS MEMBER
CLAIMS.

' BAXTER THEN HAD TO TRY TO SETTLE APPROXIMATELY
6500 OPT-OUT LAWSUITS. THE BREAST IMPLANT LiTIGATION,»
WHICH WAS GENERATED BY HIGHLY QUESTIONABLE SCIENCE,(HAS
LASTED NEARLY TEN YEARS, INVOLVED HUNDREDS OF LAWYERS AND
COST THE HEALTH CARE INDUSTRY AND ITS INSURERS OVER
$10 BiLLION. THE BREAST IMPLANT LITIGATION WAS BEST OF
COMPANY LITIGATiONaFOR,BAXTER AND FOR SEVERAL OTHER
COMPANIES AS WELL.

ULTIMATELY, THE SCIENCE EXONERATED THE
MANUFACTURERS, HOWEVER, THE SCIENCE CAME IN TOO LATE FOR
SOME COMPANIES. BAXTER MANAGED TO SURVIVE TO CONTINUE TO

PROVIDE CRITICAL THERAPIES FOR LIFE-THREATENING
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CONDITIONS.
. BECAUSE BAXTER EXISTS TODAY, WE ARE ABLE AND;Lﬁ

INDEED, HONORED TO ASSIST OUR FEDERAL  GOVERNMENT IN ITS\ h

PREPAREDNESS EFFORTS ‘AGAINST BIOTERRORISM BY PROVIDING Ax’

SMALLPOXvVACCINE IN CONJUNCTION WITH ANOTHER COMPANY.
IT WAS, HOWEVER, THE PRESENCE OF MULTIPLE CLASS
ACTIONS THAT THREATENED OUR EXISTENCE. THE PRESENCE OF

THE MULTIPLE CLASS ACTIONS FILED IN THE BREAST IMPLANT

h
t

LITIGATION EXACERBATED THE RISKS TO BAXTER AND FORCED US\;
ﬂ '

INTO A SETTLEMENT SITUATION DESPITE THE FACT THAT THE P
SCIENCE WAS ON OUR SIDE.

BAXTER, IN FACT, DID TAKE -- EMPLOY A STRATEfo
OF TRYING SEVERAL OF THESE CASES AND IN THE TIME THAT I
MANAGED ‘THAT LITIGATION, WE WON, I THINK, CONSECUTIVELY?:
INDIVIDUALLY OVER 20 CASES; BUT THAT COST US ANYWHERE’FHbM
1 TO 2 MILLION A CASE.

ANY PUBLICLY-TRADED COMPANY CAN'T AFFORD TO
DEFEND THEMSELVES ONE-BY-ONE IN THESE CASES. AND WHEN YOU
HAVE THE PRESENCE OF A CIASS ACTION FILED, CERTIFIED‘ORi
NOT, THAT'S THE LEVER FOR SETTLEMENT. IT DOESN'T MATTER'
WHAT'S CLEANED UP LATER. THE LEVER FOR -- THE LEVER FOR
FORCING THE SETTLEMENT IS A FACT OF THE CLASS ACTION TH%TA
HAS BEEN FILED.

MCSTVbF THE STATE ACTIONS WERE FILED AS

Debru L. Pas, CSR, RPR, RMR, -
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NATIONWIDE CLASS ACTIONS. THEY DON'T 'TEND TO-LIMIT THEM
TO THE STATES.

MANY OF THEM WERE FILED AS WORLDWIDE CLASS
ACTIONS WHERE WE HAD CITIZENS FROM AUSTRALIA AND CANADA
WHO WERE REPRESENTED WITHIN THE CLASS ACTIONS FILED WITHIN
THE STATES.

IN THE HIV FACTOR CONCENTRATE LITIGATION, BAXTER
WAS SUED IN EIGHT SEPARATE CLASS ACTIONS FILED IN THREE
STATE COURTS AND FIVE FEDERAL DISTRICT COURTS. THE
FEDERAL CLASSES WERE CONSOLIDATED BEFORE JUDGE GRADY IN

THE NORTHERN DISTRICT OF ILLINOIS, BUT NO CLASS WAS

CERTIFIED FOR TRIAL IN ANY COURT. JUDGE GRADY APPROVED A

SETTLEMENT AMONG DEFENDANTS AND CLASS CLAIMANTS WHICH
RESOLVED 6500 ELIGIBLE CLASS MEMBER CLAIMS. ABOUT 300
FEDERAL AND STATE OPT-OUT LAWSUITS REMAIN TO BE RESOLVED.

' THIS EXPERIENCE DEFENDING MULTiPLE OVERLAPPING
CLASS SUITS SIMULTANEOUSLY IN STATE AND FEDERAIL COURTS HAS
LED BAXTER 10 TWO INDISPUTABLE CONCLUSIONS.

FIRST, THE‘MULTI;DISTRICT PANEL. PROVIDES AN
EFFECTIVE MECHANISM FOR THE CONSOLIDATION PRETRIAL
COORDINATION AND, WHEN APPéOPRIATE, SETTLEMENT OF CLASS
ACTIONS IN A SINGLE FORUM.

THE SECOND CONCLUSION IS THAT COMPETING

MULTI-STATE, MULTI-PARTY CLASS ACTIONS FILED IN STATE

Debra L. Tas, CSR, RPR, RMUK, a
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POSSIBLE.

FOR THESE REASONS, BAXTER STRONGLY SUPPORTS THE-

'CURRENT PROPOSED' FEDERAL LEGISLATION, THE CLASS ACTION

FAIRNESS -ACT, . -THIS IMPORTANT ACT WOULD AMEND THE.. . 1

DIVERSITY JURISDICTION REQUIREMENT BY REQUIRING“MINIMAL&
DIVERSITY FOR REMOVAL TO FEDERAL COURT OF STATE CLASS |
ACTIONS INVOLVING MULTI-STATE PARTIES.* THE FEDERAL COURTS
ARE THE APPROPRIATE FORUM AND THE FEDERAL JUDICIARY ARE
THE APPROPRIATE JUDGES TO DECIDE MULTI-STATE CLASS ACTION
CASES.

IN THE REPORTER'S CALL FOR INFORMAL COMMENTS ON
THE ISSUE OF ‘OVERLAPPING CLASS ACTIONS SEVERAL CREATIVE
AND FAR-REACHING PROPOSALS ARE SET FORTH. THEY REPRESENT
THE THOUGHTFUL ATTEMPT TO ADDRESS THE SITUATION OF

MULTIPLE, INCONSISTENT AND OVERLAPPING CLASS ACTIONS

| PENDING SIMULTANEQOUSLY IN FEDERAL AND STATE COURTS.

AS THE ADVISORY COMMITTEE HAS RECOGNIZED, IT IS5
SAFE TO SAY THE EMINENT AUTﬂORS OF RULE 23 HAD LITTLE
CONCEPTiON IN 1966 THAT A MERE RULE OF JOINDER DESIGNED TO
ACHIEVE‘ECONOMIES OF SCALE, TIME, EFFORT AND EXPENSES ANb‘
PROMOTE UNIFORMITY OF DECISION AS TO PERSONS SIMILARLY

N\ .
SITUATED WOULD BECOME SUCH A PROMINENT FEATURE IN THE

LANDSCAPE K OF MODERN LITIGATION, DRAMATICALLY ALTERING THE
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| ISSUES OF

|OF THIS Y

STATUS AND SCALE OF CLASS ACTION LITIGATION.

TODAY HOWEVER, MULTIPLE OVERLAPPING CLASS

ACTIONS HAVE OVERREACHED THE SALUTARY GOAL OF PROVIDING

ACCESS TO

SUCH ABUS

ATTORNEYS|.

PRESENTED
CONTRIBUT]
AMERICA, |

PUBLIC F1I]

ABUSE WHI

OF OTHER ]

AND SERVE]
ARE AWARE

OI'HER JUR

INJURIES 1
VACCINE C

VACCINE II

THE COURTS FOR SIMILARLY SITUATED CLAIMANTS.
5S HAVE. IGNORED CLATMANTS AND ENRICHED THEIR
THEY HAD IGNORED FUNDAMENTAL JURISPRUDENTIAL

-

DUE PROCESS AND SINGLE'RECOVERY. THEY HAVE
INCONSISTENT AND ﬁNCERTAIN RESULTS AND HAVE

5D TO THE FiﬁANCIAL CRISIS IN WHICH CORPORATE

[HE INSURANCE INDUSTRY AND THE AMERICAN CONSUMING
ND THEMSELVES.

I WILL CITE ONE COGENT.EXAMPLE\OF éLASS ACTION
CH IS CURRENTLY PENDING AGAINST BAXTER AND A HOST
VACCINE MANUFACTURERS. TO DATE, AND THIS IS AS
EAR, FIVE SEPARATE CLASS ACTIONQ HAVE BEEN FILED "

|

D ON BAXTER IN FOUR DIFFERENT STATE GOURTS. ' WE .
OF OTHER CLASS ACTIONS WHICH HAVE BEEN FILED IN
[SDICTIONS.

THESE CASES»SEEK DAMAGES FOR ALLEGED PERSONAL
0 CHILDREN INOCULATED WITH TEE CHILDHOOD DPT |
)NTAIﬁING THIOMEROSOL." TEE NATIONAL CHILDHOOD

NJURY COMPENSATION.ACT OF 1986 PROVIDES AN

ADMINISTRZ

ATIVE REMEDY FOR CLAIMANTS AND‘PRECLUDES THOSE

WITH CLAIMED DAMAGES EXCEEDING $1,000 FROM PURSUING

Debra £, Pas, CSE, ROR, RMR,
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LITIGATION OUTSIDE THE STATUTORILY ESTABLISHED CLAIMs 
PROCESS.

THE COMPENSATION ACT WAS PASSED BECAUSE
LITIGATION RISKS PREVENTED:VACCINE MANUFACTURERS FROM |

OBTAINING INSURANCE COVERAGE AND,. THUS, POTENTIALLY

| RENDERING- THESE PREVENTIVE MEDICATIONS UNOBTAINABLE.

NEVERTHELESS, IN AN EFFORT TO CIRCUMVENT THAT:
STATUTE AND STILL RECEEVEwCLASS COUNSEL FEES, SOME OF
THESE PLAINTIFFS' ATTORNEYS ARE SEEKING TO REPRESENT - - -
NATIONAL CLASSES OF PERSONS WITH CLAIMED DAMAGES, EACH OF
THEM UNbER $1,000.

THE OTHERWISE DE MINIMUS CLAIMS WHEN BROUGHT 38

A CLASS ACTION COULD, ONCE AGAIN, THREATEN TO CRIPPLE THE

| INDUSTRY AND MAKE UNAVAILABLE THESE LIFE-SAVING PRODUCTS.

THE CIVIL RULES ADVISORY COMMITTEE'S PROPOSED

PRECLUSION RULES PROVIDE AN EFFECTIVE MEANS OF ADDRESSING

|| THE. PROBLEM OF OVERLAPPING CLASS ACTIONS.

FOR EXAMPLE} PROPOSED RULE 23(Cj {1) (D} PROVIDES
THAT A COURT WHICH REFUSES TOjCERTIFY OR DECERTIFY A CLASS
FOR FAILURE TO SATISFY RULE 21 -- RULE. 23(A) (1) (2) AND/OR
23(B) (1) OR (2) OR (3) MAY DIRECT THAT NO OTHER COURT MAY
CERTIFY A SUBSTANTIALLY SIMILAR CLASS.TO PURSUE

SUBSTANTIALLY SIMILAR CLAIMS UNLESS A DIFFERENCE OF LAW\OR“

| CHANGE. OF . FACT .CREATES A NEW CERTIFICATION ISSUE.

Debra L. Pas, CSR, RPR, RMUR,
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THE SAME COULD BE SAID WITH RESPECT TO 23 (E) (5),
WHICH SEEKS TO REDUCE SETTLEMENT OF FORUM SHOPPING BY
PRECLUDING ANOTHER COURT FROM APPROVING A SETTLEMENT WHERE
THE INITIAL COURT HAS REFUSED TO DO SO.

TO US, THE WISDOM OF THESE PROVISIONS IS CLEAR.
EACH SIDE WILL HAVE ONE OPPORTUNITY TO MAKE ITS BEST CASE
ON THE ISSUING OF/CLASS.CERTIEICATION OR CLASS SETTLEMENT.
THE INFORMED WELL-REASONED DECISION OF THE ‘COURT BEFORE
WHICH THE ISSUE IS PRESENTED WILL HAVE THE FINAL WORD ON
THE SUBJECT.

MULTIPLE COMPETING INCONSISTENT AND OVERLAPPING
PROCEEDINGS WILL NOT BE COUNTENANCED TO ADDRESS AN ISSUE
ALREADY DECIDED. THIS IMPORTANT CHANGE WILL PREVENT ABUSE
OF FORUM SHOPPING, AS WELL AS PRESERVE JUDICIARY
RESOURCES .

WE BELIEVE THAT THIS COMMITTEE HAS THE AUTHORITY
TO ADOPT THE PROPOSED PRECLUSION RULES, BUT, IN ANY EVENT,.
WE DO BELIEVE IT IS THE RESPONSIBILITY OF THE COMMITTEE TO
RECOMMEND TO CONGRESS THAT SUCH LEGISLATION BE ADOPTED.

. WE BELIEVE THAT STRUCTURAL CHANGES TO RULE 23
REQUIRING OPT-IN FOR TRIAL OF INDIVIDUAL CASES AND OPT-OUT
ON OPTIONS FOR SETTLEMENT ARE APPROPRIATE.
3

HOWEVER, WE BELIEVE A MORE ENLIGHTENED APPROACH

TO RULE 23 WOULD BE TO ELIMINATE CLASS CERTIFICATION FOR

Debra L. Pos, CSR, RFR, RMR,
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TRIAL PURPOSES FOR ANY PERSONAL INJURY CLAIM, WITH THE
EXCEPTION OF THOSE CLAIMSWARISING OUT OF MASS DISASTERS.
I WOULD LIKE TO CONCLUDE MY COMMENTS BY BRIEFLY

QUOTING CHIEF JUDGE POSNER FROM A 1995 CASE INVOLVING
CERTIFICATION IN'THE AIDS LITIGATION. HE STATED THAT
JUDGE FRIEND, WHo‘wAs NOT GIVEN TO HYPERBOLE, CALLED
SETTLEMENTS INDUCED BY A SMALL PROBABILITY OF AN IMMENSE
JUDGMENT IN A CLASS ACTION BLACKMAIL SETTLEMENTS. |

. THANK YOU FOR YOUR TIME AND I APPRECIATE ANY
QUESTIONS.

JUDGE ROSENTHAL: ONE QUESTION. ON YOUR LAST
PROPOSAL THE ELIMINATION OF CLASS CERTIFICATION FOR TRI%L 
FOR ANY PERSONAL INJURY FOR A DISPERSE MASS TORT AS |
OPPOSED TO SINGLE INJURY MASS TORT, ARE YOU SUGGESTING.
THAT WE SHOULD, NONETHELESS, PERMIT CERTIFICATION FOR
CLASSES FOR SETTLEMENT ONLY PURPOSES?

MISS RICHO: YES, YES. I MAKE A DISTINCTION
BETWEEN FOR TRIAL VERSUS SETTLEMENT.

JUDGE ROSENTHAL: DOES THAT LOGIC LEAD YOU TO
THINK WE SHOULD HAVE A SEPARATE MASS TORT SETTLEMENT CLASS
RULE? |

MISS RICHO: YES, IT DOES. THANK YOU.

.CHAIRMAN LEVI: THANK YOU VERY MUCH. MISS LARKIN?

MISS LARKINMN: I WANT TO THANK YOU, THE ADVISORY

'

Debra L. Pas, CIR, RER, BMR,
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COMMITTEE, FOR THIS OPPORTUNITY TO_SPEAK TO THE PROPOSED
CHANGES TO THE FEDERAL RULES.

MY NAME IS JOCELYN LARKIN AND I SERVE AS THE
LITIGATION COUNSEL TO AN 'ORGANIZATION KNOWN AS THE IMPACT
FUND. THE IMPACT FUND IS A UNIQUE LEGAL NON-PROFIT. WE

PROVIDE STRATEGIC RESOURCES FOR LAWYERS SO THEY CAN BRING '

PUBLIC INTEREST CLASS ACTION CASES. - WE PROVIDE GRANTS.

WE ALSO PROVIDE TRAINING PROGRAMS AND CONSULTATION TO

| LAWYERS WHO WANT TO BRING PUBLIC INTEREST CLASS ACTION

CASES.

VTHROUGH THE STATE BAR TRUST FUND WE ALSO SERVE
AS A SUPPORT CENTER ON ISSUES OF COMPLEX LITIGATION FOR
THE 120 LEGAL SERVICES ORGANIZATIONS IN CALIFORNIA.

THE IMPACT FUND ALSO HAS ITS OWﬁ CASELOAD‘AND WE
DO PRIMARILY CLASS-WIDE EMPLOYMENT DISCRIMINATION CASES.

WE SPEND A LOT OF TIME TALKING TO PRIVATE LAW
FIRMS, AS WELL AS LEGAL SERVICES GROUPS, AROUND THE
COUNTRY ABOUT THE PRACTICAL SIDE OF CIVIL RIGHTS CLASS
ACTION PRACTICE, WHETHER fROM DEVELOPING A VIABLE LEGAL
THEORY TO FINDING FINANCIAL RESOURCES AND CO-COUNSEL OR TO
SIMPLY GETTING THROUGH THE YEARS OF APPEALS AND CLAIMS
PROCEDURES.

'BEFORE JOINING THE IMPACT FUND I WAS IN PRIVATE

PRACTICE FOR ABOUT lS:YEARS‘DOINGVEXCLUSIVELY'CIVIL RIGHTS

Debra L. Fas, CSR, RER, RMR,.
Official Reporter - V.. District Court - San Fraucisco, Cafifornia
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CLASS ACTIONS ON THE PLAINTIFFS' SIDE. I HAVE WORKED ON A
VARIETY OF CIVIL RIGHTS CASES. I HAVE ALSO SERVED -- I

CURRENTLY SERVE AS THE CO-CHAIR OF THE EMPLOYMENT

|| SUBCOMMITTEE FOR THE A.B:A. LITIGATION SECTION'S:CLASS

ACTION AND DERIVATIVE SUITS COMMITTEE. 'AS A RESULT, I
HAVE . A LOT OF EXPERIENCE DEALING WITH THE ECONOMICS OF
CIVIL RIGHTS PRACTICE.

THE ADVISORY COMMITTEE UNDERTOOK THIS WORK A
DECADE AGO IN RESPONSE, IN PART, TO THE DRAMATIC INCREASE
IN MASS TORT CASES AND SMALL CONSUMER CASES AND THE
COMMITTEE HAS HAD TO GRAPPLE WITH SOME PRETTY DIFFICULT:
ISSUES.

WHILE MANY OF THE CHANGES PROPOSED BY THE
COMMITTEE WERE PROMPTED BY THE EXIGENCIES OF THOSE CASES,
OBVIOUSLY, THE CHANGES EFFECT ALL CLASS ACTIONS AND FOR
THIS REASON I THINK IT'S IMPORTANT TO HIGHLIGHT THE IMPACT
ON CIVIL RIGHTS CASES THAT I BELIEVE THE NEW RULES WILL
BRING.

UNLIKE CLASS ACTIONS OF THE MASS TORT AREA THE
NUMBER OF CIVIL RIGHTS CLASS ACTIONS HAS DECLINED OVER THE
PAST THREE DECADES. THE ADMINISTRATIVE OFFICE OF THE
COURTS HAS -- KEEPS STATISTICS. 1IN 1979 THERE WERE OVER A
THOUSAND CIVIL RIGHTS CLASS ACTIONS FILED IN FEDERAL

COURTS. BY 1989 THAT NUMBER DROPPED TO 172. 1IN 1999

Debra L. Pas, CSR, RPR, RMR,
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THERE WERE MERELY 211 CIVIL RIGHTS CLASS ACTIONS CASES
FILED.
THAT DECLINE HAS TAKEN PLACE .DESPITE THE FACT

THAT CONGRESS‘HASTPASSED‘MAJOR‘NEW CIVIL RIGHTS 1LAWS, THE

| AMERICANS WITH DISABILITIES ACT, -AS WELL AS A MAJOR

OVERHAUL OF TITLE VII IN 1991 WHICH ADDED COMPENSATORY

PUNITIVE DAMAGES. ° SO DESPITE THE FACT THAT THERE ARE

| THESE NEW LAWS, THE NUMBER REMAINS FLAT.

THERE IS‘NbeINGLE REASON FOR WHY THAT HAS

|OCCURRED. THERE IS A NUMBER OF REASONS. ONE OF THEM IS
| FEDERAL. RESTRICTIONS ON THE LEGAL SERVICES ORGANIZATIONS
| THAT RECEIVE LEGAL SERVICES CORPORATION MONEY. ANOTHER IS

jTHE INCREASING EXPENSE OF STATISTICAL EXPERTS AND OTHER‘

EXPERTS THAT ARE REQUIRED. THERE HAS BEEN SOME APPELLATE.
DECISIONS THAT HAVE MADE CLASS CERTIFICATION HARDER IN
CIVIL RIGHTS CASES.

I THINK ANOTHER.FACTOR HAS BEEN SORT OF WHAT I

| WOULD CALL PROGRESSIVE BRAIN DRAIN. THERE ARE rEWER CASES

BEING BROUGHT. TﬂERE ARE FEWER OPPORTUNITIES FOR ME TO

TRAIN YOUNGER LAWYERS ON HOW TO BRING THESE KINDS OF

'COMPLEX CASES. SO WHAT WE SEE ARE FEWER AND FEWER CASES.

YOU MAY BE THINKING TO YOURSELF,' WELL, WAIT A MINUTE. YOU

KNOW, WHAT ABOUT TEXACO? ' WHAT ABOUT COCA COLA? WHILE

IT'S TRUE THAT THE AMENDMENTS TO THE CIVIL RIGHTS ACT IN

Debra L. Pas, CSB, RPR, RHUR,
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4

THE EARLY. '90S ADDED' COMPENSATORY AND PUNITIVE DAMAGES TOI
TITLE VII AND THAT THOSE HAVE ATTRACTED WELL-FUNDED.

PRIVATE COUNSEL, THAT'S ONLY THAT VERY, VERY -- VERY, VERY
RARE,CASESW;HTHOSEVARE‘THE{VERZ LARGEST CASES AND;THOSE;;n

CASES‘PROBABLYWREPRESENT\LESS*THAN ONE PERCENT OF THE -

W
|
i

CIVIL -RIGHTS CASES THAT ARE BROUGHT EVERY YEAR.
i

Lk
ull

(3

[

I

THE CASESNTHAT ARE INVOLVING THE SMALL AND
MIDDLE SIZE COMPANIES AGAINST/GOVERNMENT AGENCIES AND T%E
LIKE ARE MUCH MORE ‘TYPICAL CIVIL RIGHTS CASES AND THEY
REMAIﬁ RELATIVELY FEW IN NUMBER. : j'

ONE FURTHER POINT I WANT TO ADD ON THAT, THE 3
ADDIfION OF EOMPENSATORY AND PUNITIVE DAMAGES TO TITLE |

|
VII. I THINK IN RECENT YEARS SOME APPELLATE COURTS HAV%

ACTUALLY STARTED TO THINK OF CIVIL RIGHTS CASES AS SIMPQY

ANOTHER KIND OF PERSONAL INJUﬁY CASE; THE ANALYSIS BEINé,
WELL, IF YOU CAN GET COMPENSATORY DAMAGES, IT'S JUST LI%E
A PERSONAL INJURY CASE. AND I WANT TO UNDERSCORE THAT ?HE
CIVLIL RiGHTS CASES REALLY ARE DIFFsrRENT THAN PERSUNAL
INJURY MASS TORT CASES.

. THE PRIMARY PURPOSE OF .A -- .-

JUDGE SHEINDLIN: ONE QUICK QUESTION. YOU WROTﬁ
CASES INVOLVING SMALL TO MEDIUM SIZE COMPANIES REPRESENT A
FAR MORE TYPICAL CASE. WE HAVE PLENTY OF THOSE. WE ARE

FLOODED WITH THOSE. THEY ARE JUST NOT BROUGHT AS CLASS

Debra L. Fas, CSR, RPR, RMR, ‘
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ACTIONS.

ARE THERE REALLY ENOUGH PLAINTIFFS, SO TO SPEAK,
TO WARRANT CLASS TREATMENT? ARE THEY GETTING GOOD
TREATMENT IN THE COURTS BY INDIVIDUAL ACTIONS? I DON'T
THINK OUR NUMBERS ARE DOWN AT ALL IN. THIS AREA OTHER THAN
IN THE CLASS DIVISION.

MISS LARKIN: WELL, FIRST LET ME CLARIFY. WHEN ﬁE
TALK ABOUT CIVIL RIGHTS CLASS ACTIONS, I'M NOT JUST.
TALKING ABOUT EMPLOYMENT CASES.

JUDGE SCHEINDLIN: I THOUGHT YOU WERE THERE -
BECAUSE YOU PUT IT RIGHT AGAINST TEXACO AND COCA-COLA AND
YOU SAID TITLE VII, THESE CASES ONE OR TWO PER YEAR.

SO YOU PERCEIVE THEM BEING IN THE EMPLOYMENT
AGREEMENT?

MISS LARKIN: THERE ARE MANY CASES THAT I AM
INVOLVED IN WHERE WE HAVE A CLASS OF TYPICALLY, YOU KNOW,
BETWEEN 100 AND 800 EMPLOYEES. THOSE CASES, I THINK,
BENEFIT WELL FROM CLASS ACTIONS, PARTICULARLY IF YOU AKE
TALKING ABOUT PROMOTION CASES.

JUDGE SCHEINDLIN: .I AGREE. YOU MENTIONED SMALL
TO MEDIUM SIZE COMPANIES. I JUST DIDN'T KNOW WHETHER YOU
THOUGHT THEY LENT THEMSELF TO CLASS ACTION TREATMENT.

. MISS LARKIN: I THINK THEY DO PARTICULARLY WHEN

YOU ARE TALKING ABOUT PROMOTION .CASES, PROMOTION AND

Debra L, ®as, C5R, PR, RHME, ,
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HIRING CASES.
JUDGE SHEINDLIN: . THANK YCU. .
MISS LARKIN: OKAY. CIVIL .RIGHTS CASES ARE UNIQUE

IN THAT THE.REALLY PRIMARY ¥FOCUS OF IT.IS INJUNCTIVE -

|RELIEF. "THE, PURPOSE IS TO ELIMINATE WHATEVER THE POLICY:

i

CR THE PRACTICE IS THAT HAS RESULTED IN THE ILLEGAL

| CONDUCT OR DISPARATE TREATMENT OF PROTECTED GROUPS. THE

DAMAGE REMEDIES ARE STILL REALLY"IMPORTANT, BOTH TO
COMPENSATE VICTIMS AND DETER DISCRIMINATORY CONDUCT, BUT
THEY COME AS PART OF THE OVERALL PACKAGE, THﬁ FOCUS OF
WHICH IS INJUNCTIVE RELIEF.

I THINK A SECOND REALLY IMPORTANT DISTINCTION
ABOUT CIVIL RIGHTS CASES IS THAT THE CLASS ACTION DEVICE
IS EXTREMELY IMPORTANT BECAUSE OF THE RELATIVE ANONYMITX
THAT COLLECTIVE ACTION PROVIDES. |

‘IN MANY, MANY TITLE VII CASES, THE CASES WOULD
NOT BE BROUGHT BECAUSE THE WORKERS ARE;SIMPLY RELUCTANT TO

TAKE ON THEIR EMPLOYER IN ANY EGREGIOUS CASE BECAUSE THEY

| FEAR PUTTING THEIR WEEKLY PAYCHECK ON THE LINE. I DON'T

BLAME THEM. . THAT'S WHY CLASS ACTIONS HAVE BEEN SO

| IMPORTANT TO THE ENFORCEMENT OF THE CIVIL RIGHTS LAWS.

I DON'T THINK THAT THAT RISK RETALIATION EXISTS
IN THE MASS TORT OR SECURITIES AREA. MY POINT BEING

SIMPLY THAT I WANT THE. COMMITTEE TO KEEP IN MIND SORT OF

Debra L. Pas, CSR, RPR, RMUR,
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1 || THE UNIQUE CHARACTER OF CIVIL RIGHTS CASES.
2 - TURNING TO THE CHANGES . WE WELCOME MANY OF THE
3 || CHANGES OF THE COMMITTEE. WE VIEW THEM VERY POSITIVELY
4 ||AND I SPEAK PARTICULARLY OF THE CLAIM LANGUAGE NOTICES,
5 || STANDARDS FOR ADEQUACY OF REPRESENTATION, 'SETTLEMENT
6 || REVIEW AND THE OPTION FOR SECOND NOTICES AND OPT-OUT.
7 || THESE ARE ALREADY PART OF OUR PRACTICE FOR THE MOST PART.
8 || WE UNDERSTAND THEM AND THEY ARE WELCOME.
9 THAT BRINGS ME TO THE TWO ISSUES THAT I HAVE THE
10 ||GREATEST CONCERN ABOUT, SOME OF WHICH YOU HAVE ALREADY
11 ||HEARD ABOUT FROM MR. STURDEVANT AND MR. FINBERG, THE
12 ||MANDATORY NOTICES OF RULE 23(B) (2). VERY SIMPLY, THIS
13 || PROVISION WILL DETER THE FILING OF MANY WORTHY CIVIL
14 ||RIGHTS CLASS ACTIONS. - . f ¢
15 | BASED ON MY DAILY EXPERIENCE TALKING TO CIVIL:
16 ||RIGHTS LAWYERS ACROSS THE COUNTRY, ADEQUATE RESOURCES IS
17 THE'NUMBER ONE PROBLEM FACED BY CIVIL RIGHTS
-18 || PRACTITIONERS, PARTICULARLY IN 7THE LEGAL SERVICES AND
19 || NON-PROFIT SECTOR. THEIR CLIENTS ARE NOT FINANCIALLY ABLE
20 || TO ADVANCE THE COSTS FOR THEIR CASES. |
| 21 " THE IMPACT FUND, WHICH IS UNIQUE, PROVIDES
22 ||GRANTS THAT AVERAGE ABOUT $10,000. THERE IS TYPICALLY NO
23 ||OTHER KINDS OF FOUNDATION FUND THAT'S AVAILABLE TO PAY FOR

1 24 ||LITIGATICN COSTS.

| Debra L. ®as, CSEB, RFR, BMUR, ‘ ,
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SO I‘M‘TALKING HERE ABOUT, YOU KNOW, SMALL CASES
INVOLVING PUBLIC BENEFITS, ENVIRONMENTAL JUSTICE CASES,
CRIMINAL JUSTICE CASES, VOTING RIGHTS CASES AND SMALLERT
EMPLOYERS . THAT I REFERRED TO. :

“..."* WE ROUTINELY REVIEW LITIGATION BUDGETS FOR. THESE

‘CASES'ANDﬁTHESE‘APPLICANTS ARE TYPICALLY STRUGGLING TO
{ PULL, TOGETHER $100,000 TO PAY FOR DEPOSITION COSTS AND
| EXPERTS. ADDING A BIG TICKET COST LIKE NOTICES IS SIMPLY.

{GOING TO MEAN THEY DON'T BRING THOSE CASES.

JUDGE ROSENTHAL: 'IF THE RULE LANGUAGE WAS

|MODIFIED OR.THE NOTE LANGUAGE WAS MODIFIED TO ENCOURAGE

COURTS TO.CONSIDER THE COST FACTOR AND THE BURDEN THAT

| THAT WOULD IMPOSE IN THE APPROPRIATE CASE, WOULD THAT TAKE

SOME OF THE EDGE OFF OF YOUR CRITICISM?

AND, IN PARTICULAR, IN LOCKING THROUGH YOUR

WRITTEN STATEMENT SOME OF THE EXAMPLES THAT YOU PROVIDE

WOULD SEEM -- QUITE EASILY WOULD SEEM TO BE VERY EASILY
SATISFIED BY VERY CHEAP NOTICE.

FOR EXAMPLE, IFaYdU‘HAVE‘A SMALI, EMPLOYER, POST
THAT NOTICES. IF YOU'HAVE A GROUP OF INDIVIDUALS WHO ARE

HOMELESS, POST THE NOTICES AT VARIOUS PLACES OR PROVIDE

| SOME MECHANISM THAT WON'T BE VERY EXPENSIVE BECAUSE YOU

ARE NOT REQUIRING INDIVIDUALIZED NOTICES.

MISS LARKIN: IN CIRCUMSTANCES WHERE YOU HAVE

Debra L. Pas, CSR, RPR, RMR,
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1 || PEOPLE CENTRALIZED IN A PLACE, LIKE AN EMPLOYER, YOU MAY

2 ||BE ABLE TO PUBLISH THAT WITH A SIMPLE POSTING OF NOTICE

3 |AND THAT WOULD BE FINE.

al THE CASES THAT WORRY ME THE MOST ARE THE CASES
i 5 || WHERE -- AND WE SEE THESE QUITE FREQUENTLY, WHERE PEOPLE
6 || HAVE GONE TO APPLY FOR A JOB AT A PARTICULAR EMPLOYER AND
7 || THEY ARE TURNED AWAY AT THE GATE AND TOLD THAT WE ARE NOT
j 8 || ACCEPTING APPLICATIONS. THE ONLY WAY YOU CAN REALLY FIND
| o || THOSE PEOPLE IN THE END IS TO DO FAIRLY EXTENSIVE KIND OF
' 10 ||NOTICE.

! 11 ANOTHER EXAMPLE, A RECENT CASE THAT I WAS

12 ||FAMILIAR WITH WAS A LOCAL PUBLIC AGENCY HAD STOPPED TAKING
13 {|APPLICATIONS FROM DISABLED PEOPLE FOR. PARTICULAR PUBLIC
14 ||HOUSING. THEY DID NOT HAVE RECORDS OF THOSE PEOPLE. IF

15 || YOU WERE GOING TO TRY TO DO ANY KIND OF NOTICE TO THOSE

16 ||GROUPS, IT WOULD HAVE TO BE, I THINK, A FAIRLY BROAD KIND
17 |[|OF NOTICE.

18 JUDGE SHEINDLIN: LET'S JUST ADD FOR THE RECORD,

19 |AND I HAD ONE, RELATING Td ALL BLACKS AND’HISPANICS IN THE
20 ||CITY OF NEW YORK WHO WERE -ALLEGEDLY STOPPED BASED ON

21 {|RACIAL PROFILING. I MEAN, HOW DID YOU DEFINE ALL BLACKS
22 |[{AND HISPANICS IN THE CITY OF NEW YORK?

23 MISS LARKIN: THAT'S ANOTHER EXAMPLE. SO THAT'S A

24 || CONCERN TO ME.

Debru L. Pas, CSR, RER, RMR,
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"THERE. IS ALSO -~ THIS MORNING ON THE TRAIN I
READ THE CARLISLE CASE AGAIN AND'THERE IS LANGUAGE IN, . -

THERE THAT WORRIES ME BECAUSE IT SAYS NOTHiNGJIN RULE 23

{~-=- THERE IS(NOTHING%IN RULE 23 TO, SUGGEST THAT NOTICE . . -
| REQUIREMENTS MAY BE TAILORED TO FIT THE POCKETBOOKS OF .

'PARTICULAR PLAINTIFFS.

1 DON'T KNOW WHETHER YOU CAN HANDLE THIS
SUFFICIENTLY IN THE NOTICES TO THE RULES, . BUT I THINK I?'S
ABSOLUTELY - CRITICAL THAT YOU DO DO THAT. o %

I AM ALSO -~ I AM ALSO CONCERNED ABOUT HCW MUéH
BENEFIT YOU ACTUALLY GET FROM THIS. NOTICE. I MEAN, NOTICE
SOUNDS GOOD, BUT WHAT'S~THE PRACTICAL REALITY?

OBVIOUSLY, THEY DON'T HAVE THE RIGHT TO”OPf—OgT,
AND THE COMMITTEE ENVISIONS THE CLASS REPRESENTATIVES
BEING ABLE TO MONITOR THE CONTINUING PERFORMANCE OF CLA%S
REPRESENTATIVES AND CLASS COUNSEL AND I MUST RESPECTFUL?Y
SUGGEST THAT THAT'S JUST NOT A REALITY.

CLASS MEMBERS IN CIVIL RIGHTS CASES DON'T HAVE
THE INTEREST, THE TIME, THEARESOURCES OR THE CAPACITY Tb<
MONITOR THE PROGRESS OF A CLASS ACTION dR HIRE THEIR OWﬁ
ATTORNEYS TO DO 'IT. AND THAT'S NOT TO SUGGEST FOR A
MOMENT THAT CLASS COUNSEL. SHOULD NOT BE CLOSELY MONITORED

IN THESE CASES.

AS MR. STURDEVANT NOTED, WE DO HAVE  THE ADEQUACY

Debra L. Pas, CSR, RER, RMR,
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%

OF REPRESENTATION ALREADY BUILT IN AND THE COMMITTEE 1S
PROPOSING RULES THAT WILL STRENGTHEN THAT AND I THINK THAT
JUDICIAL SCRUTINY IS ABSOLUTELY CRITICAL.

I THINK, THOUGH, YOU SHOULD ALSO NOT IGNORE THE
FACT THAT CLASS THE REPRESENTATIVES OFTEN DO A HAVE AN
INTEREST IN MONITORING THEIR CLASS COUNSEL.

I WILL GIVE.YOU ONE EXAMPLE. RECENTLY A GROUP
OF CLASS REPRESENTATIVES IN A GENDER DISCRIMINATION CLASS
ACTION CAME TO THE IMPACT FUND BECAUSE THEIR LAWYERS
NEGOTIATED A SETTLEMENT THAT THEY THOUGHT WAS WRONG. WE
TOOK A LOOK AND AGREED. WE WERE ABLE TO SUBSTITUTE IN AS
CLASS COUNSEL AS A RESULT. THEY, BECAUSE THEY WERE CLASS
REPRESENTATIVES, HAD A VERY STRONG INTEREST IN WHAT WAS
GOING ON IN THE LITIGATION AND LET US KNOW WHEN THE
LAWYERS WEREN'T DOING A GOOD JOB.

SO THAT'S ANOTHER ASPECT THAT'S ALREADY BUILT
INTO THE SYSTEM THAT PROVIDES SOME PROTECTION, I THINK,
AND PROTECTION, I THINK, MAY BE MORE EFFECIIVE THAN THE
NOTICE THAT THE NEW RULE PROPOSES.

SO I GUESS MY BOTTOM LINE IS, DON'T CHANGE THE
RULE BECAUSE CHANGING THE RULE WILL EFFECTIVELY CLOSE THE
DOOR OR MAY EFFECTIVELY CLOSE THE COURTHOUSE DOORS TO THE
LEAST POWERFUL MEMBERS OF .OUR SOCIETY.

LET ME TURN QUICKLY NOW TO THE APPOINTMENT

) Debra L. Pas, CIR, RER, RMR,
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PROCEDURE FOR CLASS COUNSEL. I THINK MR. STURDEVANT HAQ
COVERED SOME OF THE POINTS THAT WERE CERTAINLY OF. CONCERN,
TO ME. -
GOING BACK TO WHAT'S HAPPENED IN THE CIVIL
RIGHTS AREA, WE TYPICALLY DO NOT HAVE MULTIPLE CASES FIQED

AND T AM ONLY AWARE OF ONLY ONE OR TWO CASES EVER WHEREw

| THERE HAS BEEN MULTiPLE,LAWYERS INVOLVED IN OR COMPETING

IN. SO .IT'S NOT BEEN A PROBLEM FOR US AT ALL.

FROM OUR*STANDPdINT THE CURRENT SYSTEM WORKS
FINE, WHEREBY CLASS COUNSEL ARE EVALUATED AND .CONFIRMED AS
PART OF THE CLASS CERTIFICATION PROCESS.

THE PROPOSED RULE CREATES AN APPLICATION PROCESS
AND I THINK, JUDGE ROSENTHAL, MAY INVITE COMPﬁTzTION IN;
SOME SENSE. I THINK I SEE SORT OF POSSIBLE SCENARIOS
COMING IN THE CONTEXT OF THE CIVIL RIGHTS AREA.

THE FIRST IS THAT BY VIRTUE OF THE NEW RULE WE

WILL HAVE COMPETITION FOR THE FIRST TIME; THAT THIS WILL

BE THE NEW REALITY.

THE WAY I READ THﬁ RULES, AND I'M NOT SURE THAT
THIS IS WHAT YOU INTENDED, A LAWYER -- I SEE THAT A LAWYER
DOESN'T HAVE TO FILE HIS OWN CASE OR EVEN HAVE HIS OWN
CLIENT IN ORDER TO FILE AN APPLICATION TO REPRESENT AS-
CLASS COUNSEL. I'M NOT SURE THAT THAT'S WHAT YOU INTEND,

BUT I THINK THAT'S TROUBLESOME TO ME BECAUSE IT CREATES AN

Debra L. Pas, (SR, RPR, RMR,
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OPPORTUNITY FOR SCMEONE TO SHOW UP AND TAKE ADVANTAGE OF.
WHAT MR. FINBERG DESCRIBED AS THE YEARS -- OR THEwMONTHS
AND MONTHS OF PREPARATION AND INVESTIGATION WE DO. I
THINK MR. STURDEVANT ALSO FOCUSED ON SOME OF THE CONCERNS
ABOUT THE WAITING AND ‘ECONOMIC FACTORS.

THE CIVIL RIGHTS AREA I THINK IS VERY .IMPORTANT

THAT THERE BE\RELATIONSHIPS OF TRUST BETWEEN THE LAWYERS

||AND THOSE CLIENTS. THOSE ARE CASES THAT ARE NOT GOING TO

BE BROUGHT BECAUSE THOSE CLIENTS ARE NOT FAMILIAR WITH THE

LEGAL SYSTEM UNLESS THEY REALLY, REALLY TRUST THEIR
LAWYERS.

IT'S ALSO VERY IMPORTANT FROM A LAWYER'S
PERSPECTIVE THAT THEY HAVE RELATIONSHIPS WITH THE .
COMMUNITIES THAT ARE EFFECTED BY THESE ISSUES SO THEY CAN
DRAFT INJUNCTIVE REVIEW THAT WORKS, THAT MAKES SENSE AND
SO THAT RELATIONSHIP BETWEEN LAWYERS AND CLIENTS, I THINK,
MAY NOT BE FULLY RECOGNIZED IN THE FACTORS THAT YOU ASK 
THE DISTRICT COURT JUDGE TO LOUK AT.

I AM ALSO CONCERNEDQABOUT SORT OF THE
COMPETITION BETWEEN A LEGAL SERVICES ORGANIZATION AND A

WELL-FUNDED PRIVATE FIRM. I DON'T KNOW WHETHER THAT

|COMPETITION IS GOING TO BE OCCURRING, BUT CERTAINLY A

LEGAL, SERVICES ORGANIZATION WILL NEVER BE ABLE TO MATCH

THE RESOURCES THAT THE BIG FIRMS HAVE, EVEN THOUGH THEY

Debra L. @as, CSB, RER, RME, »
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MAY HAVE A MUCH GREATER KNOWLEDGE AND COMMITMENT TO THE
PARTICULAR ISSUE..',

THE BOTTOM LINE ON ALL THAT IS THAT I THINK THAT

| IT" S ANOTHER: WAY IN WHICH RISKS ARE HEIGHTENED IN CIVIL -

RIGHTS CASES AND MAY ALSO'BE A DETERRENT OR DISINCENTIVE -

| FOR . THOSE CASES TO BE BROUGHT AS CLASS ACTIONS.

THE OTHER,POSSIBLE SCENARIO OF THE RULE IS THAT

3

Il IT'M WRONG AND NO ONE -- NOBODY WANTS THE CASES. WHAT TﬁEN

|| HAPPENS UNDER.THE OLD RULES?

" » WELL, UNDER THE CURRENT PRACTICE, THE LAWYERS "
DURING THE PRECERTIFICATION PERIOD EFFECTIVELY ACT AS
CLASS COUNSEL. I UNDERTAKE CLASSWIDE DISCCVERY. I DEFEND

MOTIONS ON BEHALF OF THE CLASS. I COMMUNICATE WITH CLASS

MEMBERS. I INVESTIGATE THE CASE AND I DO THAT UNDER THE

PROTECTION OF THE ATTORNEY/CLIENT PRIVILEGE.

AS PART OF THE CLASS CERTIFICATION MOTION, THE

)
’

DISTRICT COURT REVIEWS MY FITNESS TO SERVE AS CLASS
COUNTRY RELYING IN PART ON HOW WELL I HAVE DONE S50 FAR IN
THE EARLY SETTLEMENT. YOU DO THAT AS PART OF THE CLASS
CERTIFICATION AS REQUIRED BY AMCHEM.

UNDER THE NEW RULE AND THE COMMITTEE'S NOTES,
CLASS COUNSEL NO LONGER MAY ACT ON BEHALF OF THE CLASS
WITHOUT AN ORDER OF THE COURT. AND I QUOTE THE NOTES,

"UNTIL APPOINTMENT AS CLASS COUNSEL, AN ATTORNEY DOES NOT.

Debra L. Pas, CSR, RPR, RMR,
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REPRESENT THE CLASS“;N A WAY THAT MAKES THE ATTORNEYS'
ACTIONS’LEGALL? BINDING ON THE CLASS."

THAT STATEMENT, I THINK, HAS ENORMOUS
IMPLICATIONS AND I THINK CONCERNS. -- IT IS A CHANGE --

.~ JUDGE SCHEINDLIN: DO YOU THINK  THE WAY IT'S

{WRITTEN MEANS YOU CCOULDN'T BE APPOINTED UNTIL
LCERTIFICATION? IN OTHER WORDS, THERE COULDN'T BE AN

| EARLTER ORDER THAT SAYS YOUlARE COUNSEL TO THE PUTATIVE

CLASS:AND YOU MAY ACT ON BEHALF OF THE PUTATIVE CLASS AND,
THEREFORE, YOUR PRIVILEGES ARE PROTECTED? COULDN'T THAT
BE HANDLED THAT WAY?

MS. LARKIN: I CERTAINLY -- THE WAY -- I AM SO

CONCERNED ABOUT THAT, THERE IS NO QUESTION. I'M GOING TO

| FILE THE APPLICATION WITH MY COMPLAINT.

JUDGE SCHEINDLIN: AND THE COURT COULD APPOINT YOU
PRIOR TO CERTIFICATION?
' MISS LARKIN: ﬁBSOLUTELY. ABSOLUTELY. BUT I

STiLL THINK THAT THAT DOESN'T ENTIRELY TAKE CAKE OF [HE

| PROBLEM. AND IF YOU LET.ME, I WILL JUST EXPLAIN THAT.

AS IT IS NOW, I GET STARTEb WITH DISCOVERY AND I .
TAKE THE .POSITION THAT THIS. IS A CLASS ACTION, YOU HAVE
GOT TO GIVE ME DISCOVERY FOR PURPOSES OF CLASS
CERTIFICATION. I FORESEE THE DEFENDANTS TELLING ME THAT I

DON'T HAVE A CLASS ACTION AND I REPRESENT THREE CLIENTS

Debra L. Pas, CR, RER, RIAD,
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AND THAT IN MY EMPLOYMENT DISCRIMINATION CASE I CAN HAVE
THEIR THREE PERSONNEL FILES AND FORGET ABQUTiSTATISTICS,j”
FORGET ABOUT THE RELATION. THAT'S THE POSITION I THINK
DEFENDANTS MAY WELL TAKE. . .. R
' I'M ALSO CONCERNED ABOUT, THE COMMUNICATIONS Tﬁ%T
T WILL HAVE WITH THE CLASS MEMBERS AND WHETHER I ACTUALIY
HAVE A PRIVILEGE TO COMMUNICATE WITH THEM INDIVIDUALLY IN.
TERMS OF INVESTIGATING MY CASE. I AM ALSO CONCERNED ABQPT
|
ONE OTHER CIRCUMSTANCE, WHICH IS PARTICULARLY A PROBLEM TN

EMPLOYMENT DISCRIMINATION, WHICH IS DEFENDANTS GO OUT AND

SORT OF TRY TO COMMUNICATE WITH THE CLASS. THAT CAN BE;A
TACTIC WHICH IS VERY ABUSIVE IN AN EMPLOYMENT CONTEXT |
WHERE PEOPLE ARE VERY MUCH AT THE MERCY OF THEIR EMPLOYE&.
NOﬁ, AS IT IS, I RUSH IN AND GET A T.R.O., BU#
IF THOSE COMMUNICATIONS. AREN'T DIRECTED AT MY THREE
CLIENTS, IS THE COURT GOING TO GIVE ME -- I HAVE NO

i
STANDING TO TRY TO STOP THE DEFENDANT FROM COMMUNICATING

WITH “'HE CLASS BEFORE I HAVE BEEN APPOINTEU TO SERVE AS
CLASS COUNSEL. I THINK AT THE VERY LEAST IS THROWN INTq
JEOPARDY. : - ‘ |

|
SO LET'S ASSUME THAT I DO FILE MY APPLICATION |

‘RIGHT AT THE OUTSET. MY WORRY IS THAT THE WAY THE FEDEHAL

RULES WORK NOW, YOU TYPICALLY DON'T SEE THE COURT FOR 90

TO 120 DAYS UNTIL THE SCHEDULING CONFERENCE. AT THAT

Debra L. Pas, (SR, RPR, RUR,
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POINT THE PARTIES ARE SUPPOSED TO HAVE DONE A LOT OF WORK
IN TERMS OFMINiTIAL DISCLOSURE AﬁD‘THE LIKE.

’:WE GET TO THE SCHEDULING CONFERENCE. THE COURT
THEN UNDER THE RULE HAS TO PROVIDE NOTICE SO\TﬁAT OTHER
PEOPLE CAN COME IN AND POTENTIALLY FILE THEIR APPLICATIONS
AS CLASS COUNSEL. -THAT, I THINK, ADDS ANOTHER 30 TO 60
DAYS. SO -~

JUDGE ROSENTHAL: IT SAYS MAY, NOT MUST.

MISS LARKIN: OKAY, MAY." I GUESS MY CONCERN. IS
THAT EVEN‘IN THE BEST CASE THE APPOINTMENT PROCESS WILL
BUILD IN A THREE TO SIX-MONTH DELAY WHERE I CAN BE DOING

CLASS CERTIFICATION DISCOVERY, BUT INSTEAD I'M WAITING

| ESSENTIALLY TO BE APPOINTED AS CLASS COUNSEL EITHER -

| THROUGH THE PROCESS OR WHATEVER MEANS THE COURT DECIDES.

SO THOSE ARE MY THOUGHTS. THANK YOU VERY MUCH.
CHAIRMAN LEVI: THANK YOU. MR. CORTESE?

MR. CORTESE: 'THANK YOU 'VERY MUCH,. YOUR HONOR, AND

|| MEMBERS OF THE COMMITTEE. IT"S A PLEASURE TO APPEAR HERE

AND I APPRECIATE THE CPPORTUNITY TO DO SO. I WILL TRY TO

1 Z2IP THROUGH THESE COMMENTS. PERHAPS I MIGHT EVEN READ

SOME JUST TO SAVE TIME AND PREVENT MYSELF FROM BEING DRAWN
OFF THE PQOINT.
I WOULD LIKE .TO ASK YOU TO SUBMIT WRITTEN

COMMENTS FOLLOWING THE HEARING, CERTAINLY PRICR TO THE

Debra £, Pas, CSR, KPR, AR ‘ ,
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FEBRUARY DATE, AND I SUPPOSE THAT IT'S IMPORTANT TO NOTE

THAT THIS COMMITTEE HAS BEEN AT THIS FOR A LONG, LONG.

|TIME.  THE RULES COMMITTEE HAS BEEN CONSIDERING CLASS

ACTION’ISSUES“IN‘THEL7O'S‘AND 80'S AND IN MY EKPERIENCE;AI

GUESS, THE FIRST EXPERIENCE.I HAD WITH THISHfS WHEN SAM .

POINTER WAS.CHAIRMAN IN THE LATE 80'S AND EARLY '90S. THE

| PROBLEM CONTINUES Tb DEEPEN AND WORSEN.

IT'S STILL, IN Mf OPINION, DIFFICULT TO TRY A‘
CLASS ACTION WITHOUT ‘VIOLATING FUNDAMENTAL RIGHTS OF . |
FAIRNESS AND DUE PROCESS AND, YET, WE PRETEND THAT THE.
CIVIL JUSTICE SYSTEM EXISTS TO. FATRLY RESOLVE INDIVIDUAL
DISPUTES BETWEEN PARTIES WHEN, IN FACT, WHAT HAS HAPPENED

IN THE CLASS ACTION AREA IS THAT WE HAVE A BURDENSOME,

| EXPENSIVE, INEFFECTIVE METHOD OF TRANSFERRING WEALTH FROM

|ONE SEGMENT OF THE ECONOMY, THE WEALTH CREATORS, THE

v

| TARGET DEFENDANTS THAT I GENERALLY REPRESENT, TO ANOTHER

SEGMENT OF THE ECONOMY AND VERY LITTLE OF THAT WEALTH ENDS

|UP WITH THE ALLEGED VICTIMS. THAT'S A VERY SERIOUS

| PROBLEM AND IT'S A MUCH DEEPER AND MUCH MORE SERIOUS

PROBLEM THAN IS EVEN ADDRESSED, AS MANY OF THE COMMITTEE

|MEMBERS KNOW, IN THE PROPOSED AMENDMENTS. .

I THINK THAT WE HAVE HEARD THIS MANY TIMES
BEFORE, PARTICULARLY AT THE CHICAGO CONFERENCE, THAT CLASS

ACTION PROBLEMS HAVE BECOME WORSE, PARTICULARLY WITH

Debra L. Pas, CSR, RER, RMRE,
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REGARD TO THIS MATTER OF OVERLAPPING, DUPLICATIVE CLASS
ACTIONS AND THE QUESTION IS, THEN, WHAT DOES THE COMMITTEE
ABOUT IT, SINCE THESE PROBLEMS ARE MAGNIFYING SINCE YOU
BEGAN TO STUDY THIS AND THERE IS AN ENORMOUS AMOUNT OF
INFORMATION WHICH YOU HAVE DEVELOPED AND MADE SOME VERY }‘
| SIGNIFICANT PROPOSALS TO DEAL WITH THESE PROBLEMS.

I WAS TAKEN BY THE FACT THAT JOHN FRANK,
NOTWITHSTANDING HIS CURRENT CONDITION, SAW FIT TO SEND THE
COMMITTEE A STATEMENT AND BASICALLY HIS RECOMMENDATIONS
|wHTCH AS, PERHADS, T THINK THE SOLE SURVIVING MEMBER OF
| THE 1966 COMMITTEE SHOULD CARRY CERTAIN WEIGHT.

PERHAPS HIS RECOMMENDED SURGERY IS AT THIS LATE
|DATE TOO BOLD, BUT I THINK IT DOES REFLECT VERY

| IMPORTANTLY THE FEELING FROM BOTH ENDS OF THE POLITICAL,

| ECONOMIC AND -PHILOSOPHICAL SPECTRUM A REAL CONCERN THAT WE
| NEED TO DO ' SOMETHING ABOUT CLASS ACTIONS IN ONE. WAY OR

| ANOTHER .

| WiTH REGARD TO THE PENDING AMENDMENTS, 1 WILL
|HAVE SOME MORE COMMENTS. THEY ARE A START, I THINK, AND A
|MODEST IMPROVEMENT IN THE PRACTICE OF THE CLASS ACTION
RULE. YOU HAVE ALREADY HEARD SOME SUGGESTIONS FOR
IMPROVEMENT AND, NO DOUBT, THERE WILL BE.MORE. I WOULD
URGE YOU NOT TO STOP THERE.

MORE COMPELLINGLY, I THINK, IS, FIRST, FOR THIS

Debra L. Pas, CSR, RPR, RMR,
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COMMITTEE TO ADDRESS THE JURISDICTIONAL ISSUES IMPLICATED-

||BY THE. PRECLUSION. RULES WHICH ARE REFERRED TO IN THE

REPORTER'S CALL AND THAT WERE ORIGINALLY APPROVED BY THIS
COMMITTEE . WITHWRESPECIWTO4THATA_QGALN, I WILL HAVE SOME
COMMENT, , BUT AT THIS POINT I WOULD SUGGEST THAT THE
COMMITTEE, AS TO THOSE PRECLUSION RULES, DOES HAVE THE
POWER UNDER THE ENABLING ACT TO AMEND THE RULES THAT
PROTECT FEDERAL JUDGE'S ARTICLE III POWERS AND
JURISDICTION.
. I THINK THAT IS THE ESSENCE OF FEDERALISM. IT'S

NOT INCONSISTENT WITH FEDERALISM BECAUSE AS ANOTHER JUDGE
HAS MENTIONED, THE FEDERAL COURTS WERE CREATED TO PROVIDE
PROTECTION TO OUT-OF-STATE RESIDENTS AND TO PROVIDE
PROTECTION AGAINST THE EXTENSION OF STATE LAW TO OTHER
STATES TO THE DETRIMENT OF OTHER STATE RESIDENTS, AND I
THINK THAT'S EXACTLY WHY THERE OUGHT TO BE AND THERE IS
POWER TO, TO PROTECT THE FEDERAL JURISDICTION AND FEDERAL
COURY ARTICLE III POWERS.

PERHAPS, THOUGH,. THAT IN LIGHT OF SOME OF THE
PRACTICAL CONSIDERATIONS THESE ARE VERY CONTROVERSIAL
ISSUES. THEY IﬁVOLVE"EXCEEDINGLY IMPORTANT POLICY CHOICES
AND THEY HAVE SUBSTANTIAL IMPACT ON SUBSTANTIVE RIGHTS,
AND THAT'S ONE OF THE REAL CONCERNS WITH CLASS ACTIONS.

BECAUSE, AS, YOU WELL KNOW, THIS IS A PROCEDURE THAT HAS -

Oebra L. Pas, CSR, BEFR, RMK,
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SIGNIFICANT IMPACT ON :SUBSTANTIVE RIGHTS.

PERHAPS;IN‘LIGHT‘OF THOSE CONSIDERATIONS, THAT. -

OUGHT TO BE LEFT TO CONGRESS. THAT'S A JUDGMENT YOU WOULD

MAKE.: I WOULD URGE THAT IF YOU MAKE THAT»JUDGMENf, THAT
IT CARRIES WITH IT AN OBLIGATION; AND THAT IS, A
RESPONSIBILITY TO PARTICIPATE IN.THE PROCESS IN WHATEVER
WAY YOU CAN WITHIN, OBVIOUSLY, THE CONFINES OF SEPARATION
OF POWERS TO ENSURE, FRANKLY, THAT CONGRESS GETS IT RIGHT.

AS A VERY WISE JUDGE, THE MOST RECENT PAST

CHAIRMAN PAUL NEIMEYER, HAS OBSERVED,K IN HIS LETTER TO THE

CHIEF JUSTICE TRANSMITTING THE REPORT OF THE MASS TORTS
LITIGATION GROUP IN 1999 ---I'M QUOTING JﬁDGE NEIMEYER --
"TF WE AﬁE‘TO READ THE SERIQUS PROBLEMS OF MASS TORTS
THROUGH THE EMPLOYMENT OF THE TRADITIONAL TOOLS OF

JUDICIAL RESOLUTION, THE BEST CHANCE OF SUCCESS LIES IN AN

APPROACH TAKEN . UNDER THE‘LEAD‘OFITHE THIRD BRANCH WITH A

SENSITIVE INTERACTION WITH CONGRESS.".

I SUBMIT THAT THIS COMMITTEE IF IT CHOOSES NCT
TO EXERCISE ITSARULE—MAKING POWER TO CORRECTATHE ABUSES IT
HAS SEEN, SHOULD AT LEAST DEVELOP A PACKAGE OF LEGISLATIVE
RECOMMENDATIONS AND RULE PROPOSALS:THAT WILL DEAL
EFFECTIVELY WITH THOSE PROBLEMS.

AND THAT BRINGS ME, REALLY, TO THE SECOND ASPECT

OF THE JURISDICTIONAL TYPES OF REFORM THAT I THINK THIS
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COMMITTEE SHOULD SUPPORT AND, PERHAPS, RECOMMEND AND THAT

IS 'THE MINIMAL DIVERSITY LEGISLATION THAT HAS BEEN PENDING

IN CONGRESS AND HAS BEEN REFERRED TO-BY OTHER SPEAKERS

HERE TODAY. 'THAT SHOULD RIGHTLY BE A-VERY HIGH PRIORITY
FOR THIS COMMITTEE; THAT IS, :TAKING A POSITION WITH f
RESPECT TO THAT KIND OF LEGISLATION. ‘
OBVIOUSLY; THAT IS IMPORTANT BECAUSE AT PRESEﬁT
THE JUDICIAL CONFERENCE IS ON RECORD OPPOSED TO THAT ;
LEGISLATION AND THERE REALLY OUGHT TO BE A WAY TO RESOLVE
THAT QUESTION AND BECAUSE THE LEGISLATION IS OPPOSED BY .
THE CONFERENCE AS PRESENTLY DRAFTED, AND IT MAY BE
POSSIBLE TO WORK THAT OUT SO THAT NATIONWIDE CLASS ACTIONS
ARE TRIED OR HANDLED IN NATIONWIDE COURTS, FEDERAL COUR@S.
THE SECOND POINT IS A SET OF PRECLUSION RULES.

THAT WOULD BE APPLICABLE ‘AND FIT WITHIN THE SCHEME WHERQ :

MOST NATIONWIDE OR REGIONAL CLASS ACTIONS WOULD BE
|

REMOVABLE TO FEDERAL COURT SO THAT I SEE A USEFUL

s
!

' PURPOSE TO BE SERVED IN A RECOMMENDATION THAT WOULD DEAL

WITH THE ISSUES OF MINIMAL DIVERSITY AND THAT onLD‘FITf
WITHIN THAT SCHEME PRECLUSION RULES THAT WOULD BE

APPLICABLE TO THOSE -- TO THOSE CASES, BECAUSE YOU ARE’:
GOING TO GET A CERTAIN NUMBER OF COMPETING STATE CLASS ;

ACTIONS EVEN IF THEY ARE LIMITED TO WITHIN THE STATE'S

Qebra L. Pas, (SR, RER, RMUR,
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T THINK THAT IT WOULD BE NECESSARY TO DEAL WITH
THE OVERLAPPING SITUATION FOR THESE THREE REASONS: TO
AVOID OR MINIMIZE THE WASTE AND INEFFICiENCY OF
DUPLICATIVE LITIGATION; TO PREVENT THE USE OF SUCH
LITIGATION FOR INTERIM STRATEGIC EfFECTS,‘THE NEED TO WIN
50 SEPARATE CLASS ACTION HEARINGS UNTIL YOU REALLY HAVE
RES JUDICATA ANﬁ fHAT'S JUST NOT FAIR; AND TO MINIMIZE THE

FORUM SHOPPING AND WHAT WE HAVE NOW IS BASICALLY

NATIONWIDE VENUE FOR CASES LIKE THIS.

AND SEQUENTIAL FORUM SHOPPING, I THINK, IS MUCH

MORE INVIDIOUS IN A CLASS ACTION THAN WOULD BE INVOLVED IN
INDIVIDUAL DIVERSITY ACTION, 'AND WE KNOW THAT THERE ARE
RULES AGAINST THAT ON THE BOOKS. I THINK THAT THE
COMBINATION OF CAREFULLY CRAFTED MINIMAL DIVERSITY
LEGISLATION AND PRECLUSION RULES WOULD GO A LONG WAY
TOWARD REDUCING THE BURDENS AND INEFFICIENCIES AND ABUSES
IN THE CURRENT CLASS ACTICN LITIGATION.

| HOWEVER, I DO THINK THAT MANY OF THE PROBLEMS

THAT WE HAVE HEARD ABOUT - TODAY AND HAVE HEARD ABOUT FOR

YEARS WOULD REMAIN AND THAT IT'S, THEREFORE, ESSENTIAL’

THAT THE COMMITTEE CONSIDER MAJOR ADDITIONAL REFORMS, AT

LEAST IN TERMS OF LEGISLATIVE RECOMMENDATIONS. SOME OF

THOSE PROBLEMS ARE, FOR EXAMPLE, WHERE THERE IS A

WIDE-RANGING -- A WIDE RANGE OF INJURY OR DAMAGES AMONG

Debra L. Pus, (SR, BPR, MR |
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INDIVIDUAL CLASSES -- AMONG INDIVIDUAL CLAIMS, EXCUSE ME;
THERE 'ARE MANY SIGNIFICANT PROBLEMS INVOLVING
FUNDAMENTAL FAIRNESS, DUE PROCESS AND THE RIGHT TC TRIAL

BY JURY. BECAUSE THE DEFAULT MECHANISM UNDER (B)(3) IS.

|OPT-OUT RATHER THAN OPT-IN, THE INERTIA IS, IN EFFECT, .,

SHIFTED IN FAVOR OF INCLUSION IN THE CLASS AND THE
INDIVIDUAL PLAINTIFF'S RIGHT TO CONTROL LITIGATION IS
UNDERMINED. .
I WAS WONDERING WHETHER I COULD CUT A DEAL WITH .
MR. SMOGER THAT WE WOULD ALL AGREE TO CHANGE THE MECHANISM
FROM OPT-OUT TO OPT-IN AND WE WOULD ALL BE HAPPY.
CHATIRMAN LEVI: WHAT HAPPENED?
MR. CORTESE: I'M NOT PERMITTED TO SAY.
ANOTHER PQINT IS THAT AS TO DEFENDANT'S CLASS‘
ACTIONS ARE REALLY -- DEFENDANTS ARE PRECLUDED FROM
RAISING INDIVIDUAL DEFENSES AND WE HAVE A SITUATION WHERE
INDIVIDUAL CAUSAfIbN LIABILITY DISAPPEAR IN THE CRUSH TO
GET A RESULT, AND THAT'S REALLY TRULY LEGALIZED BLACKMAIL.
THERE ARE SOME STRAIGHTFORWARD STRU?TURAL
SOLUTIONS. FIRST, REQUIRE OPT-IN FCR TRIAL AND POSSIBLY
OPT—OUT FOR'SETTLEMENT. I PERSONALLY WOULD PREFER THAT WE
JUST HAVE OPT-IN FOR TRIAL AND LET THE SYSTEM OPERATE THE.
WAY IT'S OPERATED FOR YEARS BEFORE WE HAD THESE OPT-OUT

SETTLEMENTS.
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I KNOW THERE ARE A NUMBER OF PEOPLE, LAWYERS AND
CORPORATE COUNSEL, WHO BELIEVE TQAT, AS ONE PUT IT, WE
SHOULD BE WEANED FROM SETTLING THESE CASES BECAUSE THEY
JUST ‘GET WORSE AND WORSE AND WORSE.

AND TO RESPOND FOR'g MOMENT TO JUDGE LEVI'S
QUESTION ABOUT THE EFFECT OF AMCHEM AND‘QRTIZ, IT DOESN'T
SEEM TO HAVE MADE{ANY DIFFERENCE AND I GUESS THAT'S
BECAUSE IF YOU PUT ENOUGH MONEY ON THE TABLE, SOMEBODY IS
GOING TO FIND A WAY -- GOOD LAWYERS ARE GOING TO FIND A
WAY TO SETTLE CASES NO MATTER WHAT THE LAW IS AND THAT
HAPPENS.

YES, JUDGE?

JUDGE SHEINDLIN: DO YOU HAVE A VIEW ON THE SECOND

OPT-0OUT PROPOSAL?

MR. CORTESE: I THINK THAT'S PROBABLY THE MORE
BENIGN OF THOSE PROPOSALS.

JUDGE SHEINDLIN: WHICH, THE SECOND --

MR. CORTESE:‘ THE DOUBLE OPT-OUT, - YES. THE SECOND
OPTION, DOUBLE OPT-OUT. |

I WOULD SUGGEST AND HOPE THAT THIS COMMITTEE

WOULD TURN ITS CONSIDERABLE TALENTS AND EXPERIENCE TO
TRYING TO DEVELOP A COMPREHENSIVE‘APPROACHSTHAT WOULD BE A
COMBINATION OF RULES CHANGES, LEGISLATION AND POSSIBLY

PRACTICE RECOMMENDATIONS AND THAT THAT WOULD BE AN
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ENORMOUSLY USEFUL ENTERPRISE BASED ON THE LENGTHY
EXPERIENCE THAT THE COMMITTEE HAS HAD AND ALL OF THE.
INFORMATION WHICH YOU HAVE DEVELOPED. .

I THINK IT WOULD BE VERY MUCH WELCOMED BY

CONGRESS, WHICH.I THINK. IS AWARE\QFrHOW:MANY‘OF THESE

| PROBLEMS ARE GOING TO END UP.' I THANK YOU FOR YOUR TIME.

CHAIRMAN LEVI: THANK YOU VERY MUCH. THANK YOU

ALL FOR COMING TODAY. ON BEHALF OF THE COMMITTEE, THANK

YOU VERY MUCH.‘ WE APPRECIATE. YOUR HELP.

THERE ARE TWO MORE PUBLIC HEARINGS THAT WILL‘@E‘
HELD, ONE IN WASHINGTON AND ONE IN DALLAS. WE WILL BE
RECEIVING PUBLIC COMMENT UNTIL FEBRUARY 15, 2001. WE TAKE
THE PUBLIC COMMENT VERY SERIOUSLY.

THE WRITTEN COMMENTS ARE TRANSMITTED TO ALL
COMMITTEES MEMBERS, A TRANSCRIPT IS PREPARED OF THE
HEARINGS, ALSO GIVEN TO ALL COMMITTEE MEMBERS.

THE ENTIRE COMMITTEE IS NOT HERE TODAY, BUT ALL
COrIMITTEE MEMBEKS WILL RECEIVE A COPY OF WHAT WAS SAID
HERE TODAY AND WE WILL THEN -- AT THE END OF THE HEARING
PROCESS, THEN WE WILL BE-MEETING AGAIN TO CONSIDER WHAT WE
HAVE HEARD AND, PERHAPS, TO ALTER WHAT WE HAVE PREPARED.

THEN THE PROGRAM GOES TO THE STANDING COMMITTEE
WHERE MUCH OF THE SAME KIND OF CONSIDERATION IS GIVEN

AGAIN AND THEN IT GOES ON FROM THERE.

Debra L. Cus, CSR, RPR, RMR,
Official Reporter - 1.8, District Court - San Francisco, Califormia
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THANK YOU VERY MUCH. WE ARE IN RECESS.
(WHEREUPON, FURTHER PROCEEDINGS IN THE ABOVE

MATTER WERE ADJOURNED AT 12:35 P.M.

- -Q0=-

Debra L. Pas, CSB, RER, RMUEB,
Qﬁﬁcm{ﬁ“ﬁwmf U.S. Gistrict Court - San Feancisco, Caf Hfornia




CERTIFICATE OF REPORTER.

I, DEBRA L. PAS, OFFICIAL REPORTER FOR.
THE UNTTED STATES COURT, - NORTHERN DISTRICT OF CALIFORNIA,
HEREBY CERTIFY THAT THE FOREGOING PROCEEDINGS WERE
REPORTED BY ME, A CERTTFIED SHORTHAND REPORTER, AND WERE
THEREAFTER TRANSCRIBED UNDER MY DIRECTION INTO
TYPEWRITING; THAT THE FOREGOING IS A FULL, COMPLETE AND
TRUE RECORD OF SAID PROCEEDINGS AS BOUND BY ME AT THE TIME

OF FILING.

(liteta %&/ |

DEBRA L. PAS, CSR 11916, RPR, RMR

THURSDAY, JANUARY 3, 2002

Debra £, Pas, CSR, RPE, RMR.
Official Reporier - U.S. District Court - San Francisco, California




