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(1) 

ELECTIONS CONTINGENCY PLANS: WHAT 
HAVE WE LEARNED AND IS AMERICA PRE-
PARED? 

WEDNESDAY, MAY 14, 2008 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ELECTIONS, 

COMMITTEE ON HOUSE ADMINISTRATION, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:10 p.m., in room 
1310, Longworth House Office Building, Hon. Zoe Lofgren (chair-
woman of the subcommittee) presiding. 

Present: Representatives Lofgren, Davis of Alabama and McCar-
thy. 

Staff Present: Thomas Hicks, Senior Election Counsel; Janelle 
Hu, Election Counsel; Jennifer Daehn, Election Counsel; Matt 
Pinkus, Professional Staff/Parliamentarian; Kyle Anderson, Press 
Director; Kristin McCowan, Chief Legislative Clerk; Daniel 
Favarulo, Legislative Assistant, Election; Gregory Abbott, Policy 
Analyst; Gineen Beach, Minority Election Counsel; Ashley Stow, 
Minority Election Counsel; and Bryan T. Dorsey, Minority Profes-
sional Staff. 

Ms. LOFGREN. Good afternoon and welcome to the Committee on 
House Administration’s Subcommittee on Elections and the hearing 
that we are having on Election Contingency Plans: What Have We 
Learned and is America Prepared. 

In the past several years, natural and manmade disasters have 
resulted in more attention being drawn to the need for election con-
tingency planning. September 11, 2001, disrupted the statewide 
primary in a New York; Hurricane Katrina caused delays in ad-
ministering a New Orleans local election; and, more recently, the 
February tornados which occurred on Super Tuesday posed a chal-
lenge. All of these events have brought to light the necessity of tak-
ing precautions and making preparations to manage emergency sit-
uations affecting the election system. 

There are States that have addressed, to some extent, Election 
Day emergencies. Generally, these policies deal with communica-
tions at the State level with the development of specific plans to 
be determined by counties and cities. While the 16 States that have 
taken these steps should be commended, it’s not enough. What role 
the Federal Government should play in assisting States and local-
ities in planning for emergencies and recovering from these emer-
gencies needs to be defined. 
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In an attempt to help clarify the role of the Federal Government 
in assisting States and localities, the Federal Emergency Manage-
ment Agency was invited to testify today, but they declined, stating 
that it, ‘‘does not have any statutory role in preparing for and car-
rying out elections.’’ I disagree. FEMA does have a role under Sec-
tion 406 of the Stafford Act to assist State and local governments 
for the replacement or repair of equipment and structures damaged 
by a major disaster. 406 also includes wages and eligible work 
which FEMA defines as work necessary as a result of a disaster 
within the disaster area and the legal responsibility of the appli-
cant. This definition clearly would include election costs. In fact, 
FEMA has already acted in this capacity. FEMA approved $7.9 
million to assist the New York Board of Elections to cover expenses 
associated with canceling and rescheduling the statewide primary 
elections of September 11, 2001. It also provided reimbursement for 
election expenses in Florida incurred as a result of Hurricane An-
drew in 1992. 

Former Louisiana Secretary of State Ater was invited to testify 
about his experiences with elections as a result of Hurricanes 
Katrina and Rita and attempts made by Louisiana and Mississippi 
for reimbursement for election expenses and other issues but, un-
fortunately, had to cancel his appearance due to a scheduling con-
flict. His testimony will be submitted for the record. 

For these hurricanes, FEMA took the position that it was not re-
quired under 406 to provide reimbursement for election expenses 
related operating costs provided the minimal assistance for dam-
aged equipment was the issue. This has been a complete change of 
FEMA’s past position regarding requests for election assistance, so 
I plan on pursuing this matter further with FEMA to make sure 
that Federal Emergency Management Agency does what it needs 
to do to assist States and localities just as it has done in the past. 

I thank all the witnesses who have accepted the invitation to tes-
tify before the Subcommittee today. I look forward to their testi-
mony as we explore what State and local governments have done 
to prepare for an emergency on Election Day and what role the 
Federal Government should play in preparing and responding to 
such an emergency. 

[The statement of Ms. Lofgren follows. Additionally, a declination 
letter from FEMA follows.] 
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Ms. LOFGREN. Since we will be having another series of votes in 
about an hour, in the interest of time I will ask other members to 
submit opening statements for the record; and we will go directly 
to our witnesses. 

I would like to introduce Mr. Thomas Wilkey. He is the Former 
Executive Director of the New York Board of Elections and since 
2005 has served as the Executive Director of the Elections Assist-
ance Commission. Prior to his work with the EAC, Mr. Wilkey was 
also a founder and former president of the National Association of 
State Election Directors and a member of the Election Centers 
Board of Directors. 

Next, we have Ms. Laurel Beatty. Ms. Beatty is the Director of 
Legislative Affairs for the Office of the Ohio Secretary of State. In 
this capacity, Ms. Beatty serves as liaison to Ohio’s legislative proc-
ess and represents the Secretary of State with the Ohio General 
Assembly and 88 County Boards of Election. Prior to her work with 
the Secretary of State’s Office, Ms. Beatty worked as a litigation 
lawyer at Frost, Brown and Todd, as well as Kegler, Brown, Hill 
and Ritter. Ms. Beatty received her BS from Spellman College and 
her JD at Vanderbilt University; and we are pleased to have her 
here because her Secretary of State is receiving the Profiles in 
Courage Award today, which is really quite an achievement. 

Finally, we have Ms. Dawn Roberts, who currently serves as the 
Assistant Secretary of State of the Florida Department of State. 
Ms. Roberts has been with the Department of State for 5 years, 
where she also served as the Director of the Division of Elections 
as well as general counsel. Prior to her work with the Department 
of State, Ms. Roberts was also staff director of the Florida House 
of Representatives Committee on Election Reform, as well as Flor-
ida’s Senate Judiciary Committee. Ms. Roberts received her BA 
from Converse College and her JD from Florida State University. 

We welcome all of you, and thank you for your participation 
today. 

Without objection, your full statements will be made part of the 
record; and we would ask that you provide your oral testimony in 
about 5 minutes. When there is 1 minute to go, if the machine is 
working, there will be a yellow light telling you that you need to 
start wrapping up. 

STATEMENTS OF THOMAS WILKEY, FORMER EXECUTIVE DI-
RECTOR, NEW YORK BOARD OF ELECTIONS; LAUREL 
BEATTY, DIRECTOR OF LEGISLATIVE AFFAIRS, OFFICE OF 
THE OHIO SECRETARY OF STATE; AND DAWN K. ROBERTS, 
ASSISTANT SECRETARY OF STATE, FLORIDA DEPARTMENT 
OF STATE 

Ms. LOFGREN. So if we could start with you, Mr. Wilkey. Thank 
you so much for being here. 

STATEMENT OF THOMAS WILKEY 

Mr. WILKEY. Good afternoon, Chairwoman Lofgren, Ranking 
Member McCarthy, Congressman Davis. Thank you for the oppor-
tunity to testify before the Subcommittee today. 

In my 40 years administering elections, I never would have con-
ceived of facing an Election Day disaster as horrific as the one on 
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September 11, 2001. Early that primary day morning, before the 
polls opened at 6:00 a.m., I made my customary rounds of polling 
sites in midtown Manhattan. As Executive Director of the New 
York State Board of Elections, I knew the importance of being pre-
pared for anything on Election Day. But this experience taught me 
even more about being prepared for the worst and how Federal, 
State and local government can act together to prepare and, if need 
be, respond to an emergency, whether it be a terrorist act or a nat-
ural disaster on Election Day. 

Even though September 11th was a primary day in New York, 
I am proud to say that everyone worked together to hold the elec-
tions just 2 weeks later. This was a magnificent feat, given the dev-
astation that we had witnessed throughout the city. 

We were able to do this because of emergency planning, commu-
nication and coordination among Federal, State and local officials. 
We were able to communicate with polling places quickly in New 
York City because, as is customary, a police officer is on duty in 
every polling place throughout the city. Through the officers, we 
were able to communicate directly all the needs of the Governor’s 
executive order and the administrative judge’s—11th Judicial Dis-
trict Judge’s oral order that the election be suspended or cancelled 
and that poll workers should pack up all supplies and vacate the 
premises immediately. 

Our poll list printing facility was destroyed in that attack. Fortu-
nately, our management information systems department had a 
backup copy stored at a secure remote facility. We were quickly 
able to reduce all the poll books, some 5,000 of them, and have 
them ready for the primary that took place, the rerun primary, less 
than two weeks later. 

The State government also acted quickly. Within two weeks of 
the attack—within two days of the attack, the legislature passed 
and the Governor signed the Emergency Primary Rescheduling Act 
of 2001 which provided legal authority to reschedule the primary 
less than two weeks later. 

The Board personnel in New York City moved 7,700 voting ma-
chines to their warehouses for reprogramming in time for the next 
election, working with local officials of the School Board and Police 
Department to have access to cordoned-off areas of the city. Lower 
Manhattan was virtually closed in frozen zone below 14th Street, 
where the Board’s general offices was located, for at least two 
weeks. 

The Board placed public notices announcing the rescheduled pri-
mary date, times and polling place locations to make sure voters 
knew where to go. On Election Day—on election night, rather, we 
tallied the votes the old-fashioned way. They were delivered to the 
local police precincts and then hand-delivered to the central tally 
center at police headquarters. 

Lots of things can go wrong on Election Day and often do. This 
is why it’s so important to anticipate every possible scenario so vot-
ers can participate. Of course, I don’t think anyone could have pre-
pared for September 11th, but the contingency planning we already 
had in place was the reason we were able to reschedule the pri-
mary so quickly. 
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And since I have an extra minute I will add it was the 300 em-
ployees in the City Board of Elections and employees throughout 
the whole State of New York that really went to work and rolled 
up their sleeves. I am so proud to be associated with those people. 
They worked hard and got the job done in a very short period of 
time. 

We know turnout will be huge in November. We know Mother 
Nature could disrupt the process. The EAC, I am pleased to report, 
has issued tools that provide a framework for developing and im-
plementing contingency plans; and if we continue to work together, 
Federal, State and local, we can be ready for anything this Novem-
ber. 

Thank you, Madam Chair. 
Ms. LOFGREN. Thank you very much, Mr. Wilkey. 
[The statement of Mr. Wilkey follows:] 
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Ms. LOFGREN. We would be pleased to hear from you, Ms. Beatty. 

STATEMENT OF LAUREL BEATTY 
Ms. BEATTY. Good afternoon, Chair Lofgren and distinguished 

members of the House Subcommittee on Elections. Thank you for 
the opportunity to offer testimony on Election Day contingency 
plans. 

I am Laurel Beatty, Director of Legislative Affairs and counsel 
to the Voting Rights Institute for Ohio Secretary of State Jennifer 
Brunner. 

The advent of electronic voting machines and the passage and 
the implementation of the Help America Vote Act drastically 
changed the landscape of election administration. How election ad-
ministrators plan for emergency situations also changed with the 
adjustment to these innovations. Ohio currently uses optical scan 
and direct electronic recording voting machine technology and has 
found that careful planning and quick adjustments have enabled 
our election administrators using the equipment to protect against 
potential disasters. 

The March, 2008, primary election in Ohio is an example of pru-
dent planning and quick on-the-spot thinking which helped our 
State carry out the election process. Leading up to that election, 
Secretary Brunner began making preparations by removing some 
of the impediments that plagued Ohio in previous elections. 

In September of 2007, Secretary Brunner commissioned a risk 
assessment study of the three voting machine systems used in Ohio 
known as Project Everest. The purpose of the study was to provide 
a comprehensive, independent, balanced and objective assessment 
of the risk to election integrity associated with Ohio’s voting sys-
tems. This also encompassed election-related equipment, testing 
standards and associated internal controls, including the extent to 
which integrity violations are possible, preventable, detectable and 
correctable. The results were crucial to evaluate the integrity of 
Ohio’s election systems before the March, 2008, primary election 
and for future elections. 

The Everest study contained scientific and industrial findings 
that Ohio’s voting system had significant problems. With these dis-
turbing findings in hand before the March primary, Secretary 
Brunner embarked on a campaign to implement several initiatives 
that would give boards of elections the tools necessary to deal with 
an emergency situation should they arise and should funding not 
be available to replace voting machines. 

Secretary Brunner required Ohio county boards of elections to 
provide our office with security plans that detailed chain of custody 
procedures for electronic voting machines. County boards of elec-
tions used this mandate as an opportunity to assess the integrity 
of their processes in handling voting equipment. 

Secretary Brunner also required all county boards of elections 
that utilized touch screen voting machines as their primary voting 
systems to print back-up paper ballots in the amount of at least 10 
percent of the number of voters who voted in a similar, previous 
election. Secretary Brunner’s directive effectively accomplished its 
intended purpose. When machines were not working properly in 
several counties, voters were able to cast their votes on paper bal-

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00022 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



21 

lots. Voters also used the paper ballots to vote during power out-
ages in an ice storm in several Ohio counties. 

Secretary Brunner also increased the legal staff, which paid off, 
as the office was able to field calls from county boards of elections 
continuously throughout the day and address legal concerns in 
real-time. All counties were instructed by directives to notify their 
assigned attorney in the office of machine failures or ballot short-
ages. Communications between county boards of elections and the 
Secretary of State’s Office were optimal. We worked with boards of 
elections developing contingency plans to use ballot-on-demand ma-
chines. We also established a well-devised partnership with the At-
torney General’s Office, where several attorneys from that office 
were stationed in the field and were able to seamlessly obtain court 
orders when and where they were needed. 

The 16 regional liaisons in the office were also on site throughout 
the State at boards of elections; and, in one case, a regional liaison 
assisted in delivering provisional ballots to individual precincts 
when those ballots ran low. 

Secretary Brunner also alerted law enforcement throughout the 
State of its legal responsibilities in assisting election officials on 
Election Day, and county sheriffs in several counties provided great 
aid to the local boards of elections in assisting the transportation 
of ballots during a Level 3 weather emergency. 

The November, 2008, general election is approaching. With the 
Everest study in mind, Secretary Brunner will do everything with-
in her power to ensure that Ohio is ready for the election in No-
vember. 

Thank you very much. 
Ms. LOFGREN. Thank you very much. 
[The statement of Ms. Beatty follows:] 
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Ms. LOFGREN. We turn now to our witness, Ms. Roberts. Wel-
come. 

STATEMENT OF DAWN K. ROBERTS 
Ms. ROBERTS. Thank you, Madam Chairwoman, distinguished 

members of the Subcommittee on Elections. 
My name is Dawn Roberts. I am the Assistant Secretary of State 

for Florida and the Chief of Staff to Secretary Kurt Browning. 
I have been asked to describe the contingency plans that were in 

place for the 2004 Presidential election prior to the landfall of Hur-
ricane Charlie and what lessons we learned in Florida. I have also 
been asked to describe contingency plans that we have in place for 
our upcoming fall elections. 

We have had an Elections Emergency Act on the books in Florida 
since 1992. This Act authorizes the Governor to suspend, delay or 
reschedule an election. The goals of this Act are to maximize par-
ticipation in the electoral process but at the same time to ensure 
the safety and welfare of our voters and our poll workers. It is to 
protect the integrity of the election and to provide for a safe and 
orderly procedure should an election have to be rescheduled. 

In response to the passage of that Act, the Division of Elections 
promulgated by rule in 1994 a comprehensive emergency suspen-
sion plan. This plan covers six broad areas with respect to election 
administration: notification procedures through PSAs; conduct of a 
rescheduled election with a focus on assessing polling places; tem-
porary polling sites; consolidation of precincts; absentee voting, al-
lowing for temporary absentee voting sites to be established; voting 
and tabulating equipment, ensuring that the supervisors of elec-
tions have the flexibility to borrow and lease equipment should 
there have been damage during the event; and also, safety of the 
existing polling places. Should equipment have already been de-
ployed or ballot materials, there needs to be procedures in place to 
secure those sites to protect the integrity of the election. And, last-
ly, what do you do with the release and certification of results, es-
pecially if you’ve got races that have crossed jurisdictional bound-
aries? 

In 2004, Florida experienced four storms in 6 weeks. The first 
storm, Hurricane Charlie, hit Florida just 2 weeks before our pri-
mary. It could not have been without the extraordinary efforts at 
both the State and local level that we were able to actually keep 
to our elections schedule and hold an August 31st primary. 

What we learned is really what we summarize as the three P’s: 
poll workers, polling places and power restoration. Through our 
emergency operation center in Tallahassee, we were able to get to-
gether with those supervisors who were impacted by Hurricane 
Charlie and develop a contingency plan to go forward with the elec-
tion as scheduled. 

Some of the lessons we learned: you have to think outside the 
box. Your first reaction may be to reschedule an election, but until 
you have done an assessment of your polling places, your poll work-
ers, worked with your supervisors of elections, you don’t know for 
certain whether or not a rescheduling is absolutely necessary. 

We learned quickly that you have to have communication with 
the Department of Justice, especially if you are a pre-clearance 
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State, as we are in Florida. We have five counties subject to pre- 
clearance. So whenever you change polling sites, consolidate pre-
cincts, change any of the rules of the game, that has to be pre- 
cleared through the Department of Justice; and they were very co-
operative with us. 

Try not to duplicate your efforts, and what works in one emer-
gency may not work the same in another. For example, in Hurri-
cane Charlie, what worked did not work with Hurricane Ivan that 
hit the Panhandle. With Hurricane Ivan, they had more time to 
prepare and so they were actually able to handle a lot of their 
issues from the local level. But we—in our zeal to help them, 
stepped over some lines with respect to who was doing what with 
assessing the polling places. 

Having up-to-date phone trees cannot be understated. And if you 
don’t have a continuity of operations plan at the local level and you 
take it off the shelf once in a while and look at it and update it, 
there is nothing the State is going to really be able to do for you. 

Since then, we have established a regional response plan with 
our supervisors of elections to approach election contingency from 
a regional perspective. We also developed, for the Division of Elec-
tions particularly, their own continuity of operations plans. The su-
pervisors of elections have entered into memorandums of under-
standing amongst themselves to actually put down on paper that 
they will assist one another in the event of an emergency. 

And, lastly, we have actually started looking at what we would 
do if there was a pandemic influenza situation with an election. 

I will be happy to answer any questions. 
Ms. LOFGREN. Thank you very much. 
[The statement of Ms. Roberts follows:] 
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Ms. LOFGREN. I think we will have a few questions. I would turn 
first to Mr. Davis for whatever questions he may have. 

Mr. DAVIS of Alabama. Thank you, Madam Chairwoman. 
Let me thank you all for being here. 
One of the things that the panel—or that the committee, rather, 

is obviously trying to assess is the feasibility or the advisability of 
any Federal law regarding Election Day disasters. I want to get 
some sense from all of you, first of all, under the statutory provi-
sions in Florida and New York, I take it Ohio, Ms. Beatty, does not 
have a provision for suspending an election, is that right? 

Ms. BEATTY. No, it does not. 
Mr. DAVIS of Alabama. Florida and New York apparently do. 
So, Mr. Wilkey—well, let me just ask you with respect to New 

York City. Obviously, the election was postponed in New York City. 
Who made the decision to do that and how did that happen on 9/ 
11? 

Mr. WILKEY. Well, for clarification, in the primary election in 
New York we have two different polling hours. In the city of New 
York, the counties in Long Island and the immediate counties adja-
cent to New York—Westchester, Rockland, Orange, Ulster—the 
polls are open from 6:00 a.m. to 9:00 p.m., and in Erie County up-
state in the Buffalo area. In the remainder of the State, the polls 
do not open until noon. They are open from noon to nine. This has 
been the way it has been since I have been in election, which is 
nearly 40 years. 

There was no provision for canceling an election in our law. 
There is provisions in the law for rerunning a primary or an elec-
tion, or a primary particularly after the fact, depending on what 
happened that day. 

So two things really happened. In the city of New York, a judge 
had already been assigned by the administrative judge of the court 
system in New York to oversee any problems that came up on Elec-
tion Day. There is a judge in every borough office who handles 
Election Day complaints, and the administrative judge of the 11th 
District was assigned on that day to handle problems. 

And so we immediately scrambled. I was on my way down to the 
general office, which was only three blocks from Ground Zero. It 
was virtually unaccessible. And so by phone we, the Board staff 
and their counsel, got an oral order from the judge canceling that 
election; and that order went out immediately. 

Mr. DAVIS of Alabama. So one judge has authority to cancel an 
election of an entire city? 

Mr. WILKEY. The order was taken under consideration; and I 
think within a couple of minutes, knowing what was going on then, 
he immediately suspended that election. 

Mr. DAVIS of Alabama. Ms. Roberts, let me ask you, who has the 
statutory authority in Florida to make the actual decision? 

Ms. ROBERTS. The Governor. The Secretary of State can request 
an extension or rescheduling, a supervisor of elections or a city 
clerk that is in charge of a municipal election. All of those entities, 
those individuals, can request that there be a delay, but only the 
Governor can make that decision. 

Mr. DAVIS of Alabama. And is the Governor somehow recused or 
precluded, if the Governor happens to be on the ballot? 
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Ms. ROBERTS. No, sir. 
Mr. DAVIS of Alabama. Is that a problem? 
Ms. ROBERTS. To be honest, I had not thought about that before. 

Potentially. 
Mr. DAVIS of Alabama. Let me just try to get some input from 

you with respect to what we might do as far as Federal law goes. 
There was some conversation a few years ago about Congress 

creating the authority to suspend an election; and, of course, all the 
obvious practical problems were raised. No one or at least a lot of 
people were not comfortable with the idea of the President of the 
United States having that authority. It is not necessarily feasible 
for Congress to have it, because there is the obvious conflict issue 
if Members of Congress are themselves on the ballot. Second of all, 
Congress might not be in session; and if Congress is not in session 
you wouldn’t have time to assemble people to make a decision in 
real-time. 

Can the three of you just—first of all, let me just ask you, do any 
of the three of you think that there should be a Federal law that 
in any way entails a suspension of a Federal election for President 
or Congress? Do any of you think that would be advisable? 

Mr. WILKEY. I can only tell you, based upon my past experience, 
that, as I indicated, in my State there was not a provision for any-
body to cancel an election, including the Governor. The Governor 
used his executive power that day to basically do what had to be 
done. 

We still do not have a law on the books to do it, because the leg-
islature and the Governor cannot agree on who would do it. Should 
the Governor do it? Should the State Board of elections do it? 
Should the courts intervene? And to this day we still don’t have a 
provision in law to do it. 

While I understand some of the statements that were made by 
the former chairman of my commission, I think it needs to be 
looked at very carefully. Because if an attack or problem happens 
on Election Day, as many people have noted elections are going to 
continue to go on. And really, you know, there is a long-held provi-
sion in our Constitution that the administration of elections is re-
served to the State level. And so I think that the debate would 
have to be very carefully made in Congress to do that. 

But I know that, based on my own experience in New York, it 
needs to be addressed. It needs to be looked at. How it is done, I 
can’t make a suggestion. But I think that it does need to be ad-
dressed. But I do agree. 

I think one of the best statements I have read on that issue was 
by your Senator, Madam Chair, Senator Feinstein, who made the 
comment, you know, we are having elections all over the country. 
If we have a situation, it is likely to be only in one area of the 
country and why suspend voting for the rest of the country. And 
I think that is a very good observation. 

But that doesn’t mean that we shouldn’t have some discussion 
about it, and that is why today I continue to be saddened that we 
still don’t have that provision in our State law. I think it needs to 
be done, and somebody needs to be responsible for it. 

Ms. LOFGREN. If I may, one possibility—I mean, I am not nec-
essarily proposing this, but where States have adopted a statutory 
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scheme, they are ahead of the game. Florida has. Some other 
States have. California I don’t think has. I remember the Loma 
Prieta earthquake. There was an election in San Francisco, and it 
was not really possible to have the election. 

So it seems to me that one opportunity would be to have some 
statutory scheme, but that if a State has adopted its own that you 
would not preempt that scheme. So at least there is some statutory 
authority not for the whole county but for Federal elections where 
it is impossible to actually hold the election because buildings have 
fallen down or whatever. So that if there is an earthquake in 
southern California it shouldn’t disrupt the election in Alabama. 
But there needs to be some ability to respond to the fact that peo-
ple can’t drive down the road because the freeways have collapsed, 
for example. 

That is just a thought that occurred to me. 
The gentleman’s time has expired. 
I have my 5 minutes, so I will be very—I don’t know if I will use 

the entire 5 minutes. 
But one of the questions I had—and I understand, Mr. Wilkey, 

that you had back-up voter registration information in a different 
location; and it seems to me that that is a very smart thing to do, 
number one, and something that I don’t know whether—I honestly 
don’t know whether my county has done that or whether my State 
has done it. I wonder if Florida and Ohio have back-ups at remote 
locations, and if so where and how do you do that. 

Ms. ROBERTS. I can speak for Florida. With the advent of the 
Help America Vote Act, a requirement to have a single, statewide, 
computerized voter registration database—we call ours the Florida 
Voter Registration System. We actually have a hot site that is our 
back-up from the State perspective. But we have also allowed when 
we designed our system that our 67 counties still were able to 
maintain their own voter registration system, and it interfaces with 
the State system, so we do have multiple back-ups. 

Ms. BEATTY. Ohio also has multiple back-ups. The counties keep 
the voter registration information on a county level and transfer it 
to the Secretary of State’s Office, and the Secretary of State also 
backs that up through the State of Ohio computer center. 

Ms. LOFGREN. The final question I wanted to ask—well, actually, 
two. As we saw with Hurricane Katrina and in some cases these 
terrible hurricanes and tornados that have occurred, disasters can 
result in displacement for residents that last for a long time. How 
do you approach displaced residents that still have an intent to re-
side—they are still registered to vote. How do you maintain your 
contact with your citizens who have been displaced but intend to 
rebuild their lives after a disaster as voters? 

Ms. ROBERTS. In Florida, in 2004, when Hurricane Charlie hit, 
it was a concentrated impact. It didn’t have large displacement of 
our citizens, and we were able to maintain contact and provide 
them with information with public service announcements. We ac-
tually chartered a plane and flew a banner across that region with 
the 1–800 phone number. We passed out palm cards in areas where 
they were passing out ice and water and so forth, giving the voters 
information. 
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But certainly, I mean, you are very correct, that if you have a 
large displacement of your population, as with Hurricane Katrina, 
then that’s going to require a whole different assessment and set 
of circumstances. 

Ms. BEATTY. Congresswoman, I would echo Ms. Roberts’ senti-
ments. The weather emergencies that took place in Ohio did not 
displace anyone. However, it did spur a lot of interest in the possi-
bility of a vote-by-mail system in Ohio. 

Ms. LOFGREN. Interesting. 
Let me ask just a final question. Because, as you might have no-

ticed from my opening statement, I am a little bit miffed at FEMA 
who no longer thinks that they have a role in emergency manage-
ment or reimbursing States and localities. Have you successfully 
obtained reimbursement for your emergency expenses related to 
elections efforts you have engaged in because of emergencies? 

Ms. ROBERTS. I can speak for 2004 that indeed we had a great 
deal of cooperation with FEMA. And every time we had to put 
something in the tracking system we had an accounting after-
wards, and our accounting office worked very closely with FEMA 
to get reimbursement. 

Ms. LOFGREN. That is good. 
Ms. BEATTY. Thankfully, that was not applicable in Ohio. 
Ms. LOFGREN. And I know in New York you did get reimbursed. 
Mr. WILKEY. Yes, we did get reimbursed; and they were very, 

very helpful to us. I mean, we needed to be able to get in our office 
building, which was virtually inaccessible in lower Manhattan; and 
we were able to get on the list to get the power that we needed 
and get up and running. And so we were very—they were very co-
operative in that area, and they did reimburse us for a large num-
ber of the expenses. 

Ms. LOFGREN. That is good news, and that is what we want to 
get them back to. 

So, with that, I am going to thank all of you for your testimony. 
We will keep the record open for 5 legislative days. If there are ad-
ditional questions, we will forward them to you. And if that hap-
pens we ask that you respond as quickly as possible so answers 
could be made part of the written record. And we do thank you 
very much. 

And we will ask our next panel to come forward. 
As the next panel is coming forward, I will introduce them, since 

I believe we will have votes in about 10 minutes. 
Commissioner Rosemary Rodriguez currently serves as Chair of 

the Election Assistance Commission. She was appointed in 2007 
and served as Vice Chair of the Commission during her first term. 
Prior to work with the EAC, Ms. Rodriguez was President of the 
Denver City Council, Director of Boards and Commissions for the 
Mayor’s Office and a Clerk and Recorder of Denver for 5 years. 

And we also have Mr. Kevin Kennedy. He is the Director of the 
Wisconsin Government Accountability Board, which administers 
and enforces State laws relating to elections, campaign finance, 
ethics and lobbying. Mr. Kennedy has worked in election adminis-
tration for over 25 years, serving as counsel and executive director 
of the Wisconsin State Board of Elections. He is a former president 
of the National Association of State Election Directors and a mem-
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ber of the EAC Standards Board. Mr. Kennedy received his BA and 
JD from the University of Wisconsin at Madison. 

We welcome you both; and, as you know, your full statements 
will be made part of the official record. We ask that you summarize 
them in about 5 minutes. 

STATEMENTS OF THE HONORABLE ROSEMARY RODRIGUEZ, 
CHAIRWOMAN, U.S. ELECTION ASSISTANCE COMMISSION; 
AND KEVIN J. KENNEDY, DIRECTOR, WISCONSIN GOVERN-
MENT ACCOUNTABILITY BOARD 

Mr. LOFGREN. We will begin with you, Chair Rodriguez. 

STATEMENT OF ROSEMARY RODRIGUEZ 

Ms. RODRIGUEZ. Thank you, Madam Chairman and Honorable 
Davis. Thank you for the opportunity for the Election Assistance 
Commission to be here today. 

What have we learned in elections in the United States? That 
anything can happen on Election Day and that we have to be pre-
pared. 

You also asked, is America prepared? And we at the Election As-
sistance Commission are hopeful that they are prepared, and we 
have issued guidance, and I will discuss that a little bit in my testi-
mony. 

But what we know already is that contingency planning in 2008 
is more important than ever. We have seen record registration and 
interest in this election and turnout in the primaries. In most 
cases, election officials were ready. When tornados hit Tennessee 
and heavy rain came through Ohio, election officials pivoted quick-
ly. Polls were relocated. Hours were extended. But these solutions 
were the result of careful planning on the part of election officials. 
I am very glad to hear Ms. Beatty had an opportunity to discuss 
that. 

In addition to nature’s fury, we have to be ready for power out-
ages, phone system failures and, most likely in November, an in-
sufficient number of ballots. Another troublesome scenario is when 
poll workers fail to show up. 

The point is we’ve already seen each and every one of these 
occur, so we know what to expect, and we should plan accordingly. 
The EAC has provided election management materials. We have 
copies at the door. We advise election officials to obtain a copy of 
their State’s emergency operations plan. Who is authorized to act 
during an emergency situation? Which Representative Davis got 
right to. Who is in charge? Who can extend poll hours? Who can 
reschedule an election? 

Election officials should implement contingency plans for emer-
gencies. Involve your county’s information technology staff to assist 
with developing procedures to create a computer action plan. 

Some of the questions election officials should consider include 
are records backed up regularly and stored in secure off-site loca-
tions, which sounds like they are. How do we educate and inform 
poll workers of changes? How do we inform the public when there 
is an emergency? And how do displaced voters participate? Hope-
fully, many have the opportunity to do absentee ballots, but some 
States are stricter about that. They must implement a continuity 
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of operations plan that reflects their contingency plan, establish a 
line of succession for election staff. Who is in charge of the office 
if something happens? Coordinate with law enforcement and chief 
State election officials and document procedures for Election Day 
in case of problems. And develop a complete list of polling place lo-
cations and give them to fire department and police departments 
in your jurisdiction. 

We have focused on ensuring that States and local jurisdictions 
have contingency plans in place. Most disasters, per Senator Fein-
stein’s observation, are localized. However, we cannot afford the re-
ality of a disaster that has national implications. As uncomfortable 
as this idea makes us, I believe it deserves our attention. We 
should begin a dialogue among voters, Federal and State legisla-
tors, election officials and plan together. 

EAC appreciates the opportunity to provide testimony today; and 
we are ready to work with you, State and local election officials and 
voters. Voters should know that nothing will stop them from mak-
ing their voices heard loud and clear on Election Day. 

Thank you. 
Ms. LOFGREN. Thank you very much. 
[The statement of Ms. Rodriguez follows:] 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00127 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



126 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00128 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
47

 h
er

e 
43

79
8A

.1
11

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



127 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00129 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
48

 h
er

e 
43

79
8A

.1
12

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



128 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00130 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
49

 h
er

e 
43

79
8A

.1
13

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



129 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00131 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
50

 h
er

e 
43

79
8A

.1
14

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



130 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00132 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
51

 h
er

e 
43

79
8A

.1
15

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



131 

VerDate Aug 31 2005 04:34 Aug 27, 2008 Jkt 043798 PO 00000 Frm 00133 Fmt 6633 Sfmt 6602 E:\HR\OC\A798.XXX A798 In
se

rt
 o

ffs
et

 fo
lio

 1
52

 h
er

e 
43

79
8A

.1
16

jb
el

l o
n 

P
R

O
D

1P
C

69
 w

ith
 H

E
A

R
IN

G



132 

Ms. LOFGREN. Mr. Kennedy, we would be pleased to hear from 
you. 

STATEMENT OF KEVIN J. KENNEDY 

Mr. KENNEDY. Thank you very much Madam Chair, Congress-
man Davis. It is truly an honor to be here, and I appreciate that. 
It has also been an honor and a privilege to be Wisconsin’s chief 
election official for 25 years. 

I would like to just make a few points, rather than go through 
the testimony that’s been submitted for the record; and I think this 
is a great forum to do this, because it serves a purpose for the pub-
lic as well as for you. 

Preparedness is not new in election administration. It has been 
something that dedicated election officials have been approaching 
for years. It has always been more of what are we going to do 
under this circumstance. Now I think what’s happened as a result 
of the 2000 election, the 2001 9/11, the issues that we’ve heard, as 
a community we are talking. And we take—I think it is now a 
point of emphasis. It is more than just what are we going to do. 

You know, we had those hot button things that got our attention, 
but now I think election officials are taking a very systemic ap-
proach. And you saw that reflected in the testimony of the individ-
uals before that, you saw that in the commitment from the U.S. 
Election Assistance Commission in terms of the guidance that 
they’ve prepared that I referenced in my testimony. And I think 
that is important. 

I was asked to talk about Wisconsin, and that is why I said pre-
paredness just isn’t a new thing in Wisconsin or other places. But 
we’ve really incorporated into all aspects of our election administra-
tion and, quite frankly, in our administration of a State govern-
ment. In our training, we have detailed information. 

We have to certify the chief election inspectors in the State of 
Wisconsin. My agency does that, and right away we put the pres-
sure on them. Do you have—make sure you review the plan, ask 
for it, which puts the pressure on our clerks. And in Wisconsin we 
are unique in the sense we don’t run our elections at the county 
level. We run it at the municipal level. There are about 8,000 local 
election officials, and 2,000 of them are in the State of Wisconsin. 
I have 1,851 town cities and villages that are on the ground, people 
running the elections. And my 72 county clerks are involved, but 
voter registration and absentee voting and polling places and poll 
workers are in the hands of those dedicated people, many of whom 
are part time. But we incorporate that into the training. We try to 
put some responsibility on everyone. 

Now, I don’t have a copy of a plan from 1,851 municipalities in 
72 counties, but they have been hearing about this for a long time 
from us. As I said, we’ve moved from the what are you going to do, 
to let us see a plan, let us have that. And that is incorporated in 
the training. That is incorporated in our election preparation. I find 
it ironic that it has become part of our culture for an election ad-
ministration, and as we move into 2008 Wisconsin has been a bat-
tleground State for the last two Presidential elections, and we don’t 
expect that to change in 2008. 
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And so the day that I got a call from the staff here I was actually 
speaking to the State bar and had been asked to speak on election 
disaster. Avoiding Your Worst Nightmare was the title of the talk 
that they gave to me. So even the attorneys that advise my local 
election officials are there wanting to be prepared. 

And so it is—you know, I think that is the benefit, and I think 
this is where this hearing adds to this. Because the fact that we 
have made a part of our culture in election administration the fact 
that our attorneys are saying we need to know this as we go into 
2008 means that we can then convey to the public that we are tak-
ing this seriously. 

The other thing that I want to mention, there was one good ex-
ample that we used, and that is in the 2006 election, which is our 
statewide election for Governor and Attorney General as well as 
our legislative elections and congressional elections, we had a bomb 
threat at a polling place at a high school in the city of Madison; 
and the handling of that bomb threat was exactly—showed how 
well the preparedness had paid off. All the preaching that we had 
done and sample plans we had set out, the city of Madison was 
well prepared. They called our office and they said what do we do— 
or this is what we are doing, is that okay, do you have any sugges-
tions, was really the approach that they took. The city attorney 
was saying, do you have a model form for going into court to extend 
voting hours, was it okay for us to set up across from the building 
so that voting could continue. 

And it all worked together well. We got a court extension for an 
extra hour, but we really never really disrupted the voting other 
than moving the equipment out of the polling place. And we had 
people in there. And because it was well communicated to the pub-
lic, that is why we went to court. 

It wasn’t because we broke the chain of voting, but the fact that 
the media was covering this and knew about it, the public said, 
gee, there is a disruption. What’s going to happen? We got that ex-
tension so that there was time for them to be comfortable with the 
change. 

Let me just finish with one comment about Federal roles in this, 
and that is I think Wisconsin has a well-developed emergency plan-
ning program. I think the Feds have really stepped in to beef that 
up through Homeland Security, and I think that creates a real syn-
ergy where we can use that information. Clearly, our infrastructure 
is stronger now than it was eight years ago; and I think that is a 
result and I think that is a role that the Federal Government plays 
very well on that. 

And what we really need to do is, as I think the Chair men-
tioned, get election management as a component. If it is on the 
radar screen, then they know. That is part of what we do to keep 
our country running. 

Thank you very much. 
Ms. LOFGREN. Thank you very much. 
[The statement of Mr. Kennedy follows:] 
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Ms. LOFGREN. Thanks to both of you. 
I will turn now to Mr. Davis for his questions. 
We welcome Mr. McCarthy to the hearing. 
Mr. DAVIS of Alabama. Thank you, Madam Chairwoman. 
Let me begin, Ms. Rodriguez, with your testimony. I agree with 

you at the outset that this is not an implausible Tom Clancy kind 
of scenario. One of the things that we believe regarding 9/11 is that 
al Qaeda mistakenly thought that hitting the Pentagon, hitting the 
Capitol and hitting the World Trade Center would have a decapi-
tating effect on our government. That was a misunderstanding of 
something as basic as the fact that Members of Congress aren’t all 
sitting around the floor in the morning on Tuesday, and as funda-
mental is the fact that our economic and military command struc-
tures are much more dispersed, and I think they appreciate it. 

But the fact that they got it wrong doesn’t mean that the intent 
was not there. So it is plausible, it is conceivable that some election 
in the future, al Qaeda or some version of al Qaeda around the 
world could try to do, for example, a series of multiple attacks. And 
while it takes Senator Feinstein’s observation about an attack by 
definition being in a limited physical location, you could have a run 
of suicide bombings, for example, which would have the effect of 
paralyzing those communities and causing widespread fear in other 
places. 

So I don’t view this as a Tom Clancy scenario. But what I strug-
gle with is the question of decision-making power. Obviously, the 
one thing the Federal Government lacks is an election board. We 
don’t have the equivalent, Mr. Kennedy, of your organization at the 
Federal level. And, obviously, the EAC is certainly not the Federal 
version of a Board of Registrars that can make or implement these 
decisions. 

Vesting the power to suspend an election on the President of the 
United States jars us for all kinds of reasons. There have been two 
instances in our history when presidents acted to suspend the con-
stitutional rights: Mr. Lincoln’s suspension of the writ of habeas 
corpus, Mr. Roosevelt’s actions regarding Japanese detainees. We 
don’t look approvingly at Mr. Lincoln’s actions in retrospect; and, 
frankly, Mr. Roosevelt’s actions we’re appalled by. So giving the 
power to the executive worries us. 

Giving the power to the Congress is implausible. Congress is not 
in session on Election Day in November. You can’t exactly do a 
phone-in on something like this. So that would certainly strain our 
system. So is there any conceivable statutory authority that you 
could suggest, Ms. Rodriguez, or any conceivable decision-making 
process that would work? 

Ms. RODRIGUEZ. Well, perhaps you could consider some sort of 
check and balance system that involved the executive, congres-
sional leadership perhaps, and the Supreme Court. I mean, maybe 
there is some combination of those three. There would have to be 
a lot of what-ifs built in. 

Mr. DAVIS of Alabama. Or some of us didn’t like it the last time 
the Supreme Court went near an election in this country. 

Ms. RODRIGUEZ. But with the check of Congress and the execu-
tive, maybe there is something that can be done. It seems to me 
that we ought to have a contingency plan at the national level. 
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Mr. DAVIS of Alabama. Mr. Kennedy, would you like to comment 
on that? 

Mr. KENNEDY. I will comment based on the Wisconsin situation, 
because we don’t have a statute but we do have—that clearly says 
it, but our emergency management authority for our Governor is 
very strong, and there is a clear requirement for our agency to 
work with him. And our position has been that the Governor does 
have the authority to act in this. And I think what could be done 
at the Federal level is something similar to the Wisconsin level, 
recognizing the role of the three branches of government. 

I think that Congress can authorize the President to act under 
certain circumstances with a very immediate review by the Su-
preme Court that Congress is allowed to set the parameters on 
this. And I think the comments that people have made about it is 
generally very dispersed. I mean, I think about this in Wisconsin 
about snowstorms. If we close a polling place in Green Bay, how 
does that affect the southwest corner of the State? 

Mr. DAVIS of Alabama. What if the President were on the ballot? 
Mr. KENNEDY. I think, you know, we elect governors and presi-

dents to be our leaders; and they are going to be held accountable. 
They may be on the ballot, they make that decision, but ultimately 
we have courts to keep them in check. I think that is something 
to recognize; and that is why when Congress, if it goes this route, 
sets the parameters. But I think our three branch government al-
lows us to set those kind of standards. And it is a risk, but I would 
say the same thing we would be asking of the Governor on the bal-
lot. 

Ms. LOFGREN. Thank you, Mr. Davis. 
Mr. McCarthy. 
Mr. MCCARTHY. Thank you very much. 
I apologize for coming late. I had a couple committees. 
But just kind of along that same line, I know Mr. Davis men-

tioned about people get concerned when it goes to the courts. But, 
first, a little truth in advertising. It was Al Gore who requested to 
go to the Supreme Court. 

But the checks and balances that we do have set up, much as 
this body here, two of us worked on a—if you have a contested race 
in Congress, it goes before Congress. And I think Chairwoman Zoe 
Lofgren, when we went through ours, showed a very good example 
of how to do it right. So there is a way of getting there, but you 
do need the checks and balances, and you do need to be able to look 
at it both ways. 

Before I progress, I do want to ask unanimous consent to enter 
these two documents into the record: the written testimony for 
Keith Cunningham, Allen County Ohio Elections Director, and the 
Milwaukee Police Report. 

Ms. LOFGREN. Without objection, they will be made a part of the 
record. 

[The information follows:] 
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Mr. MCCARTHY. I have a couple different questions, one for Mr. 
Kennedy. Knowing and hearing the end of your testimony and 
reading some of it there, I know you have the back-ups to paper 
prepared for it. How often have you used that in Wisconsin? 

Mr. KENNEDY. Wisconsin has been a paper ballot State for years. 
In fact, we had 900 polling places that had hand-counted paper bal-
lots before HAVA where we either added optical scan or a touch- 
screen voting system to that. 

Occasionally, with our optical scan we have had to hand count 
ballots, because we either ran out of ballots and we had a provision 
for substitute ballots since they aren’t going to be read by the ma-
chine. It has been part of our culture. It doesn’t happen a signifi-
cant number of times. But I would say in any general election we 
will have a number of hand-counted ballots where it is primarily 
an optical scan. 

The year 2006 was the first time we had—we have 20 munici-
palities that have just touch screen plus paper for their absentee 
voting or for the back-up. So we haven’t had an experience there, 
and they are all relatively small municipalities. 

Mr. MCCARTHY. So you are already prepared. You did that on 
your own, your own driven ability. 

Is one of the reasons at times you may have to go to back-up, 
is it ever caused by same-day registration, where you have people 
coming in that you have never been able to gauge that this was 
going to happen because they weren’t registered prior? 

Mr. KENNEDY. No. Election Day registration, a lot of it is address 
changes. We’ve peaked at about 18 percent in 2006, and that is be-
cause our small municipalities didn’t have voter registration. 

Mr. MCCARTHY. Clarify 18 percent for me. You have 18 percent 
new people who come in who voted who weren’t registered before? 

Mr. KENNEDY. In 2006, of the 2.2 million people who voted in our 
gubernatorial election, 18 percent registered at the polling place. 
And part of that was because, as part of HAVA, we put a statewide 
voter registration system in place. We had 1,500 municipalities 
that were like North Dakota, no voter registration. 

Mr. MCCARTHY. So almost one-fifth of everyone who voted you 
had no idea was coming. 

Mr. KENNEDY. Well, actually, if you are doing—an election offi-
cial who is doing their job has a very good job they are coming, be-
cause they can gauge the voter turnout. We, quite frankly, nailed 
the turnout for 2006 when we did our predictions right almost to 
the number in terms of how many people were going to vote. So 
if it happens, it is because the election official hasn’t done their 
work. Because they—we have had Election Day registration since 
1976, and we have a good sense of how many people register. We 
know most of them are really address changes in the municipality 
because they reflect people’s convenience for this. 

Mr. MCCARTHY. How much of the 18 percent is address change? 
Mr. KENNEDY. Well, that one we are just starting to get a handle 

on now. I couldn’t give you an answer now, but I would say easily 
half of that. 

Mr. MCCARTHY. What safeguard do you have? Because in the re-
port I was reading, this Milwaukee Police Department, they were 
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citing some double voting and some others because of same-day 
registration. How do you protect from that? 

Mr. KENNEDY. Well, with any double voting you protect with it 
after the election. 

Mr. MCCARTHY. You protect after the election? 
Mr. KENNEDY. You always enforce after the election when you 

are dealing with double voting, because people are going to double 
vote in remote locations. 

Mr. MCCARTHY. Are those ballots already counted, though? 
Mr. KENNEDY. That is a possibility that they may be counted. 
Mr. MCCARTHY. But if I voted twice, if I walked in and I reg-

istered to vote, so I did it fraudulently, because one out of every 
five people are totally new, so I am registering putting it in. I vote 
and then my ballot goes into that box correct or gets counted. 

Mr. KENNEDY. That’s correct. 
Mr. MCCARTHY. So how do you know which ballot is which if you 

are having almost 20 percent of the people registering that day and 
they are double voting. 

Mr. KENNEDY. Well, when people register to vote on Election 
Day, they are required to provide identifying information so we 
know who the people are who have registered. Anytime you have 
a ballot box stuffing situation—and I can tell you that in Wisconsin 
the number of people who have double voted is very small, and we 
have prosecuted two or three people because we have been able to 
identify them through the statewide voter registration system. 
They always vote in different locations, because their name is going 
to be on the poll as somewhere else. They bring their identification 
to vote in a new location. We have had successful prosecutions. 
That’s how we stopped that process. 

The Milwaukee Police Report is very speculative. It is actually a 
political document that has more to do with the internal politics of 
the Milwaukee Police Department than it does with the conduct of 
the election in 2004. 

Mr. MCCARTHY. So you disagree with the special investigation 
unit, you think it is political? 

Mr. KENNEDY. I think that the generation of that report is polit-
ical. The Milwaukee police chief did not even see it before it was 
released. 

Mr. MCCARTHY. So the persons doing this just for political rea-
sons is 1 of 67 pages, I guess. If I just follow one thought. I ask 
if it is possible, would you agree that it would be more helpful to 
election officials maybe if you cut off registration two weeks prior, 
that way you still have the election going on, the excitement, peo-
ple can register, but you would know how many people are there. 
You wouldn’t have one out of every five persons coming in. And 
from your words, you are dealing with it after the election. Then 
you would make sure they couldn’t double-vote and have that ballot 
inside the box already counted. 

Mr. KENNEDY. I would not agree with that. I think that Wis-
consin and Minnesota have demonstrated very minimal electoral 
fraud, and it is probably less than you see in places that closes 30 
days before the election. The Election Day registration is generally 
not the source of the problems. Milwaukee’s problems in 2004 were 
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generally poll worker-related problems for failing to balance the 
voters against the ballots. They didn’t really—— 

Mr. MCCARTHY. How much fraud is acceptable? 
Mr. KENNEDY. I don’t think any fraud is acceptable. Realistically, 

you recognize there are always people who will try to game the sys-
tem. That is why we have prosecutors and that is why we build 
tools into the system to catch those people and publicly prosecute 
them, so that that’s the best deterrent. 

Ms. LOFGREN. The gentleman’s time has expired. I will just ask 
a couple of questions because I know we are going to be called 
away to votes in a few minutes. Chairwoman Rodriguez, it is my 
understanding that the former Chairman Suarez sent a letter in, 
I think 2004, to the Department of Homeland Security, expressing 
his concern about the lack of plans to deal with disruption of elec-
tions due either to a catastrophe of whatever nature, and that he 
never got an answer to this letter. 

I guess it is good to know that I am not the only one who never 
gets an answer from Department of Homeland Security. 

The question is, have they, even though they never answered the 
letter, have they provided input to the Commission? Have they 
given support for the planning efforts that the Commission has un-
dertaken? 

Ms. RODRIGUEZ. To my knowledge, they have not nor have we 
followed up that letter. 

Ms. LOFGREN. Okay. I just want to follow up a little bit more on 
the whole issue of in the case of a disaster that disrupts voting, 
how we deal with that, which is really the purpose of this hearing. 
I think I agree with Senator Feinstein that if there is a disruption 
in one place, you don’t cancel the election. We are America, we hold 
elections, we choose our leaders ourselves. That should be our plan. 

Having said that, having been through the Loma Prieta Earth-
quake and some other disasters, there are some things where you 
just can’t proceed at the moment in a particular area. Mr. Davis 
is right, it is difficult to decide who makes that decision in a way 
that is apolitical that is not biased towards any party or candidate. 
And it strikes me that if we were to set some standards, or at least 
for Federal elections put a statute in place that would only be via-
ble if the State didn’t have a system in place and the States that 
do would be fine. That involved really the Judiciary, which is the 
least political of the three branches of government, that that might 
be at least a useful thing to do. Do you have a reaction, either one 
of you, to that concept? 

Ms. RODRIGUEZ. I like the concept because it would go to the 
State first, does the State have something in place? But when in 
an event that the State didn’t, certainly in my opinion, somebody 
has to take some action. And it would make sense that Congress 
with some input, some check, would be the person or be the entity. 

Mr. KENNEDY. I think I responded to Congressman Davis, Con-
gress is in a good position to set some parameters on how authori-
ties exercise, and that is one way of approaching it. I think any 
time you have an election that involved Federal candidates, even 
under Wisconsin’s situation, we would be consulting with our U.S. 
attorneys, for example. 

Ms. LOFGREN. Right. 
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Mr. KENNEDY. Our congressional delegation would be in touch if 
we had that kind of situation. Even though it would be our gov-
ernor making the decision, recognizing it was a congressional, you 
would end up having ultimate authority on judging the outcome of 
that election after, if it was postponed or forcing it to be changed. 

Ms. LOFGREN. Chairwoman Rodriguez, it is my understanding 
that only 16 States have a statute or developed plans to deal with 
Election Day emergencies. What should Congress or the Commis-
sion do between now and October to help or encourage States who 
have not prepared themselves as Wisconsin and Florida and others 
have, to do so, because I think the likelihood is natural disasters 
can happen anywhere. 

And HAVA funds can be used for contingency planning, but it 
doesn’t look to me from the reporting data that any of the States 
have used HAVA funding to put contingency planning in place. 
What is your suggestion for us to get States who have not prepared 
in a preparation mode? 

Ms. RODRIGUEZ. Well, I noticed Leslie from the National Associa-
tion of Secretaries of State in the audience. 

Ms. LOFGREN. Welcome. 
Ms. RODRIGUEZ. And I have no doubt that she will report on this 

hearing. Mr. Kennedy, thank you for putting visibility on this 
issue. I will chime in because this level of interest in what the 
States are doing, I think, will prompt legislatures to address the 
issue. 

Ms. LOFGREN. Okay. With that, I am going to thank each of you 
for your testimony. Note as I said earlier that we will keep the leg-
islative record open for 5 legislative days. If there are additional 
questions that the members have, we will forward them to you and 
ask that you respond as promptly as possible. 

We thank the witnesses, all of you. A lot of people don’t realize 
that the witnesses are volunteers here to help our country do the 
best job possible. So we appreciate the expert advice we have got-
ten today. Thank you very much and this hearing is adjourned. 

[Whereupon, at 3:22 p.m., the subcommittee was adjourned.] 
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