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COMMITTEE ON THE JUDICIARY
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS & CIVIL LIBERTIES

HEARING ON “LESSONS LEARNED FROM THE 2004 ELECTION”
THURSDAY, JULY 24, 2008

PREPARED STATEMENT OF THE
HONORABLE J. KENNETH BLACKWELL

Good afternoon, Mr. Chairman. | am here today at the Committee’s request to speak to the
issue of “Lessons Learned in the 2004 Election.” | testify today in my capacity as a private

citizen.

The subject of this hearing is, as | understand it, the future. Although my service as Ohio’s
chief elections officer from 1999-2007 puts me in a good position describe the lessons we
learned in Ohio before and after the 2004 election, the person who has the constitutional
responsibility to put those lessons into practice in 2008 is my successor as Secretary of State,
Jennifer Brunner. Any questions the Committee or its Members have about Ohio’s current

policies should be directed to Secretary Brunner.

Ohio received more than its fair share of attention during the long campaign leading to the
election held on November 2, 2004. The prospect of a close contest for the state's 20 Electoral
votes focused worldwide media attention on Ohio before, during, and after the election.
Attorneys for the media, the political parties, independent candidates, and a variety of local,
state, and national interest groups kept Ohio’s state and federal courts (and one in New Jersey)
busy both before and during the election. Disappointed partisans who know little to nothing
about the bipartisan political safeguards built into Ohio election laws have sought to discredit the
outcome by making baseless charges that have been thoroughly refuted by Ohio’ major
newspapers, by the Democratic Chairman of the Franklin County Board of Elections, and by and

a variety of independent researchers.

In my estimation — and in that of most independent observers, Ohioans were well-served by

their state and local elections officials in 2004. | thank each of them here for their service.

Running an election is democracy in action. Just as in any other setting, perfection is
impossible. It takes thousands volunteers to get the polls open and closed on time. Although
Ohio’s eighty-eight boards of county commissioners appropriate the money to pay most of the
costs of running elections, the “hands on” work of making elections clean, efficient, and
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auditable is the responsibility of Ohio’s bipartisan county boards of election. Our eighty-eight
bipartisan county boards of election provide the checks and balances that make it virtually
impossible for either party to rig an Ohio election “from the inside.” They decide on the
distribution ratios for voting equipment; they decide the location of polling stations; and they
select the voting equipment used in their counties from lists of equipment certified by the
secretary of state’s office. They also count the ballots, validate provisional votes, and certify the
vote tallies. County board of elections’ staff members work hard together and with their
counterparts around the state into the wee hours of the “mornings after” every election to run an

honest election.

All of these local safeguards ensure that local concerns about access to polling stations and
equipment are handled locally, and that both political parties have a say in the final decisions.
The secretary of state’s office collects and certifies the final outcome.

The dedicated professionals of the secretary of state’s office also deserve special mention.
The eyes of the world were on my office in Columbus on November 2, 2004. Observers from the
United Nations visited our offices in Columbus to see us in action. From the precinct level to the
solid wall of satellite trucks gathered in front of the Ohio State Capitol, the media were out in
force and made no secret about their willingness to sue if they felt that access was too limited.
Some did". Internet users from around the world hit our website at a rate of more than 50,000 hits
per hour at some of the peak hours after the polls closed.

And then there were the lawyers. Each candidate and party had teams of them around the
state. So did the media, the Department of Justice, and just about every interest group that had a
stake in that election. The Ohio Attorney General’s Office and its Special Counsel litigated all
around the state on my behalf to preserve the integrity of the voting process and to ensure voter
access to the polls. At one point, | even went so far as to instruct my lawyer, then-Attorney
General Jim Petro, to settle a case in which the Summit County Democratic Party had challenged

a state law allowing challengers to question a voter’s credentials at the polling station. He

! See, e.g., American Broadcasting Companies, Inc. et al. v J. Kenneth Blackwell, No. 1:04CV750, (U.S.D.C., S.D.
Ohio) (media access to polling place within 100 feet of the flags at the entrance to the polling place); (Akron)
Beacon Journal Publishing Co., Inc. v Blackwell, et al., No. 04-4313 (6™ Circuit)(vacating order of the District
Court allowing Beacon Journal reporters to be inside polling stations).
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refused, arguing that his obligation was to defend the state’s laws. Though | too thought the law
was constitutional, I had to run an election to run and there was no way to resolve the important

issues involved in that case on the eve of the election.?

In sum, | do not believe it is a good use of either the Committee’s time, or my own, to
rehash the details of the most thoroughly-vetted election held in recent memory, but I did want to
take the time to give credit to the more than 50,000 Ohioans who worked hard to make the 2004

election one of the most fair and accessible in the state’s history.

I will focus the remainder of my comments — as the Committee has requested — on the
“lessons learned” during the 2004 election cycle that can be applied to the future. I have attached

copies of additional studies, news articles, and other materials for the Committee’s information.

LESSONS LEARNED IN OHIO -- 2004

1. Close elections and hotly-contested issues mean big turnout. Boards of Election
around the country should use the record turnout figures from 2004 to better
anticipate precinct-by-precinct demands on voting equipment. We learned a lot from
the 2004 election. One of those lessons is that the length of lines is a function of the type
of voting equipment used; the number of voting machines per precinct (which
determines the maximum number of voters, per precinct, per machine); the availability
of early voting and “no-fault” absentee ballots (which I discuss later in this statement);
the political mood of the voters; voter interest in the candidates and ballot issues; and
environmental factors like the weather. The Ohio Legislature, following my lead,

imposed a ceiling on the maximum number of voters per machine statewide (1:175)2.

To put this number into context, let’s consider the facts from the 2004 election®. In
Cuyahoga County, Ohio’s largest, voting machines were allocated on a uniform basis of
one machine to 117 voters (1:117). Election Day figures showed that the average

2 Ted Wedling, Blackwell tries to ban challengers at polls; Petro refuses,” Cleveland Plain Dealer, Saturday,
October 30, 2004.

® Section 514.03, Amended Substitute House Bill 66, 126™ Ohio Legislature (June 30, 2005)

* Mark Naymik, “Delays at Polls Weren’t a Scheme: Voting Machines Distributed Evenly,” Cleveland Plain Dealer,
Monday, January 17, 2005. Mr. Naymik’s article includes a very useful — and informative — map of Cuyahoga
County, and includes details concerning the precincts having the greatest number of voters per machine.
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utilization of the machines was 70.5 votes per machine countywide.

The number of voters per machine in the City of Cleveland was actually lower than
average than in the outlying suburbs (64 voters per machine in the City of Cleveland and
74 voters per machine in the outlying suburbs). The highest number of voters per

machine in Cuyahoga County was 173 voters per machine.

The long lines in parts of Columbus that got so much attention were caused by a
combination of unprecedented population growth in the City of Columbus and
unprecedented voter turnout. Even those problems did not stop the Franklin County
Democratic Party from taking control of the Board of County Commissioners for the
first time in twenty years.> Late registrations by students in the Kenyon College precinct
after the Knox County machines were allocated and programmed caused the long lines

there.®

It pays to be proactive and to use all available technologies to ensure that voters
will know where and how to vote. From October 27-October 29, 2004, 1 arranged for
an unprecedented, and to my knowledge, unique effort to ensure that Ohioans knew
where and how to vote in the 2004 elections. Using a recorded, interactive phone survey,
I called 953,641 urban households. | asked whether the person who answered knew
where there were supposed to vote. Depending on their answers, | gave them
information about where get the information they needed. (The script is attached as an
exhibit to this testimony.) The call ended with the following message:

AS YOUR SECRETARY OF STATE, | WANT TO ENCOURAGE ALL REGISTERED
VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 2ND
AND VOTE. HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR CORRECT
VOTING LOCATION. MAKE YOUR VOTE COUNT, OHIO. THIS IS KEN
BLACKWELL. THANK YOU FOR YOUR TIME. GOODBYE.

® Editorial, “A Fair — but Improvable — Election”, Call & Post (Newspapers of Ohio), Thursday, December 2, 2004.
® See discussion at footnote 9 on pages 7-8 below.
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a. Because most concerns that voters might not know their correct precinct are

focused on Ohio’s large, urban areas, we specifically targeted the following cities

in this urban outreach effort;

Akron 75,840 homes called
Cleveland 186,042 homes called
Columbus 204,823 homes called
Cincinnati 221,390 homes called
Dayton 134,971 homes called
Toledo 82,213 homes called
Youngstown 48,362 homes called
Statewide 953,641 homes called

b. The response rates were significant and coverage far surpassed anything we

could have accomplished with standard PSAs. Please consider the following.

Watch 1- minute of TV in the targeted market in a day.

Listen to 1-minute of the most popular radio station in

the targeted market.

Read one article in the targeted market’s largest

newspaper.

Persons who:

Message will reach:

12% of all homes that have televisions or 10%

of the entire targeted market’s population.

5.4% of all those that listen to radio that day or

3% of the entire targeted market’s population

6% of all the people who live in the targeted

market or 4% of the entire targeted market’s
population

c. Now, please consider the personalized response rates our survey produced:

i umber of homes answeri

City Number of homes answerin

Akron........... 15,714-homes answered one or more
questions with a “Yes” or “No” response.

Cleveland....... 35,372-homes answered one or more
questions with a “Yes” or “No” response.

Columbus...... 36,448-homes answered one or more

b

questions with a “Yes” or “No” response.

Cincinnati...... 43,771-homes answered one or more
questions with a “Yes” or “No” response.

Dayton.......... 29,720-homes answered one or more
questions with a “Yes” or “No” response.

Toledo.......... 16,761-homes answered one or more
questions with a “Yes” or “No” response.

Youngstown.... 11,918-homes answered one or more

questions with a “Yes” or “No” response.

Percentage of all homes targeted.
This is 20.72% of all homes targeted.

This is 19.01% of all homes targeted.
This is 17.79% of all homes targeted.
This is 19.77% of all homes targeted.
This is 22.02% of all homes targeted.
This is 20.39% of all homes targeted.

This is 24.64% of all homes targeted.

3. Provisional voting works! Ohio requires voters to vote in the precinct in which they are

registered. Those who were unsure about their registration or who had moved used

Page 5 of 9
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111 provisional ballots. According to Electionline.org’s April 2005 Briefing Paper: Solution
112 or Problem? Provisional Ballots in 2004, the national average for counting

113 (“converting”) provisional ballots into votes was 68%:

114 Alaska had the highest percentage of provisional ballots cast with 97 percent and
115 five other states counted more than three-quarters of their provisional ballots —
116 Oregon (85%), Washington (80%), Nebraska (78%), Ohio (78%), and Colorado
117 (76%0).”

118 Though election experts warn against trying to compare state-by-state percentages, it
119 seems clear to me that provisional ballot requirements are not only fair and easily

120 administered they are not nearly as confusing to voters as some have argued. Ohioans
121 have been using provisional ballots since 1990. We know they work.

122 4. Consider adopting “no-fault” absentee ballots. One good way to avoid long lines at
123 the polls on election days is to institute “no-fault” absentee balloting. Allowing a voter to
124 cast an absentee ballot without having to justify his or her reasons for doing so is good
125 policy. | was able to convince the Ohio Legislature to adopt no-fault absentee balloting,
126 which began statewide with the 2006 May primary. This is one good way to increase
127 voter turnout while taking much stress off busy local election officials. It is also a way
128 for voters wary of electronic voting machines to use a paper ballot!

129 5. Pay attention to what the lawyers are doing! Secretaries of State are responsible for
130 ensuring the integrity and uniformity of statewide voting procedures, and lawsuits by
131 “watchdog” groups are now an integral part of the process by which elections are
132 administered.

133 All persons having an interest in the integrity and uniformity of elections should

134 therefore pay very close attention to the relief demanded in lawsuits against elections
135 officials. In 2004, the secretary of state’s office litigated forty (40) cases in the months
136 before Election Day and several while the election was going on. None of the issues
137 involved in these cases was particularly “novel,” or unanticipated. Those involving

138 challenges to state laws or voting equipment could have been litigated during the four-
139 year hiatus between elections. Those that involve administrative details (like the size

" Electionline.org, Briefing Paper: Solution or Problem? Provisional Ballots in 2004, April 2005 at pp. 11 (Table 2)
and p. 7 (discussion).
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140 and weight of paper or the burden of filing papers in a specific location, discussed

141 below) are both expensive and burdensome.

142 The point | am making here is that state election officials, not judges, are supposed to
143 administer elections. We have the resources, the staff, and the control to ensure that rules
144 and procedures are uniform throughout the state. A good example is the controversy
145 over the paper size and weight allowed for voter registration forms. I inherited those
146 rules from my predecessor as Ohio’s secretary of state. They were based on years of
147 experience with the Post Office, which believed that lighter, smaller forms would be
148 shredded by automated, postal sorting equipment. When we learned that groups running
149 voter registration drives were going to drop off the forms at local boards of election, we
150 changed the rules. The goal in both cases was to ensure that properly-attested voter

151 registration forms get to the board of elections. When technologies change, so do the
152 times. Rules should change too.

153 6. The most effective form of “voter suppression” results from unfounded attacks on
154 the integrity of those who administer elections®. A vibrant, pluralistic, and

155 participatory democracy depends on trust. Voters who have a stake in the outcome of an
156 election will go to the polls and make themselves heard when they are confident that
157 their friends and neighbors who staff the polls and tally the ballots will process them
158 fairly with reliable, state-of-the-art voting technology.

159 Ohioans trusted the system in 2004 — and it worked for them! Turnout in the African-
160 American community and among young people was record-breaking around the state®.

8 See A Fair — but Improvable — Election”, Call & Post (Newspapers of Ohio), Thursday, December 2, 2004:

Certainty we can make the process better. But let's not throw out the baby with the bath water. Creating a
cynicism among African Americans that their votes somehow did not count because the ultimate result was
not in the favor of the national Democrats is not the best way to create confidence among Black voters — or
to ensure that voter turnout and interest among African Americans remains high. (emphasis added)

% See, e.g., Editorial, “A Fair — but Improvable — Election”, Call & Post (Newspapers of Ohio), Thursday, December
2, 2004:

But even as we fight to improve the voting process, we should not underestimate the impact that
enfranchised African-American voters had in this election. Black voters came out in near-record numbers,
and were responsible for a major shift in Franklin County government, including the election of a
Democrat-controlled Board of County Commissioners for the first time in 20 years. (emphasis added)

The same problem occurred in Knox County, the home of Kenyon College and Mount Vernon Nazarene University.
According to the Cleveland Plain Dealer
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161 In most cases, the technology served them well, but in some cases local officials, basing
162 their judgments on data from the 2000 election, did not anticipate the record turnout.
163 Long lines were the result®.

164 7. Technology is only one part of the solution. Technology is important, but so is the
165 considered judgment of people whom the states entrust with the responsibility to run
166 elections. Those who study voting technology know that paper ballots are the most

167 reliable. We also know what technologies are most reliable: Precinct Count Optical
168 Scanners (PCOS).

169 This is why | directed in January 2005 that Ohio should use its HAVA funds to buy and
170 install PCOS systems s in all of Ohio’s 88 counties*. Voting machine manufacturers and
171 a state judge did not like that.

172 8. Follow the money! Congress and the states have spent billions of dollars to “improve”
173 voting equipment function and reliability. We need to ensure that the money actually
174 buys “real” improvements. | chose PCOS machines for Ohio because they are reliable
175 and time-tested. They provide a voter-verifiable, paper audit trail (VVPAT). PCOS

176 machines are comparatively inexpensive, and completely avoid all of the reliability

177 concerns associated with either electronic (DRE) machines or the ballot security issues
178 associated with central-count optical scan (CCOS) machines.

179 Unfortunately, | was overruled by a state judge who acted at the behest of voting

180 machine vendors who wanted to sell other equipment and some county boards of

181 elections who wanted to exercise their pre-HAVA local options to select equipment and

A late registration drive at Kenyon meant many names were added in the two weeks before Election Day,
after voting machines had been assigned and programmed. Election workers had no way of predicting that
the Kenyon precinct would have one of the highest turnouts in the county — almost 73 percent — said Rita
Yarman, deputy director of the Knox County Board of Elections and a Democrat.

Bill Lubinger, “Untangling the voting controversies,” Cleveland Plain Dealer, Sunday, January 9, 2005.
19 See Bill Lubinger, “Untangling the voting controversies”, Cleveland Plain Dealer, Sunday, January 9, 2005.

! Ohio Secretary of State, Directive 2005-01 (January 2005), available online at: http://www.sos.state.oh.us/SOS/
Upload/elections/directives/2005/Dir2005-01.pdf and attached; Directive 2005-07 (April 14, 2005), available online
at: http://www.sos.state.oh.us/SOS/Upload/elections/directives/2005/Dir2005-07.pdf and attached.

Page 8 of 9



Prepared Statement of the Honorable J. Kenneth Blackwell

182 choose their vendors®. It simply did not matter to the judge that the machines were

183 neither fully tested nor certified, or that the VVVPATSs were only in the pre-production
184 testing phase. Nor did it matter that the now widely-reviled, touch-screen systems | had
185 rejected in favor of PCOS machines were already being questioned in the press by

186 voting rights groups. At least to some extent, local control prevailed*®.

187 In sum, | did my job on the technology and reliability issues. Thankfully, whatever story
188 there is to tell about Ohio’s current voting technology does not involve me!

189 CONCLUSION
190 I hope that these remarks have given the Committee the benefit of my experience as Ohio’s
191  Chief Elections Officer. Election administration is not for the faint-of-heart or the thin-skinned.

192 Itis an important job on which the future of our American democracy depends.

193 Thank you, Mr. Chairman. | will be pleased to answer questions. | have attached a number

194  of additional documents for the record, and ask that they be admitted at this time.

12 See, e.g., Election Systems & Software, Inc. v. J. Kenneth Blackwell, Ohio Secretary of State, Case No. 05-CVH-
004855 (Common Pleas, Franklin County, Ohio); Hart Intercivic, Inc. v. Ohio Secretary of State, Case No. 2005-
06651 (Ohio Court of Claims). The Franklin County Board of Elections also sued, asserting its right to select the
voting equipment of its choice. For a summary of the procedural aspects of the litigation with Elections Systems &
Software, Inc. (ES&S) and Hart Intercivic (Hart) over the certification of DRE machines and their VVVPATS, see
State ex rel. Blackwell v. Crawford, 106 Ohio St.3d 447, 835 N.E.2d 1232 (2005) (per curiam opinion, O’Connell,
J., dissenting). The Chief Justice of Ohio later disqualified the trial judge in the ES&S case because

The judge was not satisfied ... with this court's decision denying Blackwell's requested writ. He has
instead-with vitriolic language-taken the affirmative step of asking this court to impose financial sanctions
against Blackwell's attorneys, describing their arguments as baseless and frivolous. Judge Crawford's quest
to see that Blackwell's attorneys are punished financially for pursuing the prohibition case in this court
would be apt to cause the reasonable and uninvolved observer to question the judge's ability to preside
fairly and impartially over further trial proceedings involving defendant Blackwell.

In re Disqualification of Crawford, 110 Ohio St.3d 1223, 850 N.E.2d 724 (per Moyer, C.J.)

131 did prevail in the Ohio Legislature on the maximum permissible ratio of voters per electronic voting machine
(175:1). See footnote 3 above.
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Ohio election bombshell

Blackwell tries to ban challengers at polls; Petro refuses order -

TeEDp WENDLING
- Plain Dealer Bureats

CoLUMBUS — Going against
. his own party, Republican
Secretary of State Ken Black-
well sought Friday to pre-

8 - vent battalions of political

party activists from challeng-
ing Ohio voters at polling

places on Tuesday.

Blackwell’s stunning an-
nouncement, intended to settle
federal lawsuits in Cincinnati
and Akron, brought him into
immediate conflict with the
Ohio Republican Party and one
of his 2006 gubernatorial ri-
vals, Republican Attorney Gen-
eral Jim Petro.

Blackwell gave a perfunctory
notice to Petro, faxed his rec-
ommendation to the judges
and then rocked the state GOP
by publicly instructing Petro,
his lawyer, to formally present
the settlement offer in both
courts.

Petro said he would not.

“Neither the secretary of

state nor I can negotiate away
the legal rights of Ohio’s citi-
zens,” Petro said in a statement
réleased by his office. “Thus, 1
cannot submit to the federal
courts the secretary’s unlawful
proposzl to ban all owmumﬁmmum
for all parties, candidates or is-
sues on Election Day.”

SEE WHL?OWQMFH | A8 _um»_d




BLACK
FROM Al _
Blackwell's order
stuns Ohio GOP. -

The clash betweep the. sl:ate (:
chief elections officer and its”
chief lawyer threatens. 0, throw.
into further turmoil an election -
that i is already quivering,

gates crissctoss this- key biﬂ:tl
ground state.

‘Both the Akron and Cincinnati
lawsitts remain unresolved. "~

Blackwell's annowicement in
Colurabus briefly haltéd a _hear-
ing befoie .8, District Judge
san Dlott in- Cmcmnatl W
ctvﬂ rights activists are 5
o have the state law that all
polling place challengers over-

-: gaid the challenges have ga]va—

- nized minority voters.

Steven Huefner, an 'ass_og:igte*
professor of law at Ohio State

e Universxty, said Blackwe:ll would

have difficulty keepmg challeng-

. ers out of polling areas, but he
" aid lega] arguments that the 2w

- %ig g holdave from Jim Crow-era
statutes” might be persuasive.

"We've never had challengers

- in every ppecmct or if not in ev-

< exy precinet, in so many predom-

“inantly African-American - pre-

* cincts;” hesaid. “It does raise the
“ gpecter both of some constitu-

tional rights being violated, as
well as violations of the Voting
RightsAct.”

Blackwell and Petro, who-are
both involved in the Bush-Che-
ney. campaign, clashed. -earlier
this ‘week when Petro, against
Blackwell's wishes, appealed an
order in another case hefore

turned as unconstititional. After Dlott in Cincinnati, Petro: Iosth1s
Dilott read Bla.ckWel]’s Tews ret _appeal of Dlott’s dec:s:nn to halt

lease, the Toom quickly emiptied * Gop vorer challénges in six Ohio.

as :rearly a dozen lawyers —
some appearing perplexed —
huddled in the ballways or dialed
their-¢cell phones to find out what'
was happening.

Just days earlier, Blackwell
had -dirécted county elections
boards to allow a challenger in
each precinét.

When court resumed; Assist-
ant Aftorney ‘General Richard
Cugliginiese told the judge he rep-
resented Petro but would no
longer represent Blackwell.

“We are defending the statute -
and the righis of- Ohma.ns, lie
said.

Later, Dlott announced that
she had received word that the
Justice Department planned to
file a friend-of-the-court bnef in
the case.

Frie Holland,. a spokesman for -

thie Justice Department id Wish-
ington, would not comment Fri-
day evening on the possibility of
interceding. The department
does plan {o send civil rights fivi-
sioxt atterneys and staff to mioni-
tor the election in dozens of ji-
rigdictions, -including Ciryahoga,
Franklin and Hamilton counties
in Ohio.

Outside the courtraom, Hamil-
ton County Republican Chair-
man Kike Barrett said GOP offi-
cials would not back off plans to
place challengers in -251 pre-
cinets i Cineinnati and its sub-
urbs’ that voted for Al Gore in
2000

Those precincts are in predom—
inantly black neighborhoods. In
some, Gore got up to 99 perceﬁt
of the votes, he said.

He zaid up fo 20 percent of the
precincts in  Cincinnati are
stafféd -entirely by Democrats
who work for the board of elec-
‘Homs.

“We need to chserve,” Barrett
said.

-Legal wrangling over cha.l-

lenges in voling precinets domi-'

. counties. ‘On Friday, Dlott ex-
paniled her order to cover all 88
Ohio comities. :

Blackwell ptoposed the'ban on
challengers, but not witnesses,
from polling places .after the
Summit County Demagratic

Party suéd in federal court in Ak-
ron, seeking to overturn the law
that penmts challengers, and the
Cincinrlati challenge was filed by
activists Marian and Don Spen-

« cer, who claimed that the chal-
lengers could intimidate and ha-
Tass Yolers.

“It has no sensible apphcatmn
in todey’s democratic process,”
said Andrew Padrutt; executive
- director of the Summit County
pariy. He said challenges would
create delays dt the polls and.dis-
courage people from voting and
would not give disqualified vot-

~erg ample time to appeal.

Blackwell said he disagreed

_that the law was diseriminatorv,

but said: ke proposed the settle-
ment in the interést'of promot,
mgasmooth ele 'on

s there 18"
any d1scnmmato- iixtent; or reg,
sult from these statites, I do be-

lieve afullmnngtnfthelssues X

capnot be ‘cormpleted: "prior ton
Tuesday’s election;” hesaid. a
Demoerats-cheered Blackwell’
proposal, - =2
‘It is now B.hundautly c]ea:r
that the entire. Repitblican.voter«:
suppression effort is- ba.ckﬁnngﬂ i.
Sullivan =aid, |
George Forbes, pres:dent oﬁ-
the Cleveland chapter - :Df ‘the
NAACE, agréed.... .. .
“I think it’s great,” Forbes 88.1(11"
“The Republicans gre the omes.
who want ‘the challenges. .. . If!
they withdraw;- wa'w.u -abide by
that.” -
MarkWeavery-legaImounsel
. the Ofiio GQP tempered
cumments .

T sk g,

21T

o

nated by poor and black voters

has left some. Qhioans unsure
whether or where to vote. But
David-Sullivan, Pemecratic voter
protection coordinator in’ Ghio,

“We have challengers ready to"
go to the polls, but-we're:going tor
abide by whatever thelaw-is and
we're going to-allow: elections of:
ficials to resclve what the rules.
are,” he said. “The.:state.party’s’
position is whatever thelaw pers’
mits shonld be allowed;-and right

“* now the law allows” challengers..

In the short term; the Black-
well-Petro clash- will- .only “sow:
more. confusion,” . said Johir
Green, director of the University .
of Akron’s Ray C,. Blisg Institute
of Apphed Politics.

“It sounds like Secretarg -Black-
well’s position would probab‘.lybe
fairly popular among “a “wide
specirum of votérs.— lef’s.set all
this aside until after the elec-
tion,”” Green- snid. “Of course,
Petyo Is saying this shouldw't pre#
vent him- from doing his jobi
which is to represent the state of
Chio in court. . .. THere seems b:r
bea stniggle:for ddvaritage going
on” v
Plain DealerReportersSandy
Theis, Bill Sloat, Stevg Luttner,
Elizvabeth Austerand Joseph L
Wagner contribiuted to. tkwstmy :
To reach this Plaii Dea!errapnner
twendiing@plaind,com; )
1-800-228-8272 - -. °© .

-



ALER

Monday, January 17, 2005

Delays
at polls
weren’t
a scheme

Votiﬁg machines
distributed evenly

MARE NAYMIE
Plain Dealer Politics Writer

When they stood on the floor
of Congress recently to protest
the results of Ohio's presidential
vote, Democrats told a national
audience about their suspicious
hunch; People in Demoeratic
strongholds were short-changed
on voting machines on Election
Day,

Voter groups and activists
have lobbed the same accusation
for weeks. Long lines in urban
areas, such as Cleveland, kept
John Eerry supparters from vot-
ing, they say.

But a Plain Dealer analysis
shows that, in Cuyahoga County
at least, the elections board dis-
tributed machines equally to city
and suburban polling locations.

The Iong lines at some loca-
tions appear to be more the re-
sult of timing, new voiers and
overwhelmed poll workers, not
necessarily & shortage of ma-
chines.

Before the Nov. 2 election, the
elections board allotted each
Cleveland precinct one machine
for every 117 registered vaoters
within its boundaries — the same
ratio of machines that suburban
precinets received.

In other words, the more regis-
tered voters a particular precinet
had, the more machines it re-
ceived, regardless of where that
precinct was.

And in the end, the busiest
precincts — when measured by
the number of ballots cast per
machine — were actually in the
suburbs, not Cleveland, accord-
ing to a Plain Dealer analysis of
records from the Cuyahoga
County Board of Hlections,

Countywide, voters cast an av-
erage of nearly 71 ballots on each
of the county’s 8,000 machines.
In Cleveland alone, voters cast an
average of 62 ballots per ma-
chine, In the suburbs, the aver-
age was 74.

Brook Park's Precinet 3A had
the most ballots cast per ma-
chine, with 163. Voters in that
precinet were among those cast-
ing ballots at City Hall.

SEE VOTE | A6
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Machine records
show even disfribution

In Strongsville’s Precinet 3C
(at Edna Surrarrer School), vot-
ers cast 149 ballots per ma-
chine. '

The busiest machines in
Cleveland were on the West
Side, in Ward 15's Precinct I,
where voters at the YMCA on
Pearl Road cast 101 ballots per
machine.

The analysis does not include
the more than 200 machines
that the board distributed
across the county on Election
Day to replace broken machines
or supplement precincts with
higher-than-expected turmout.
It also does not factor in voters
wha, facing long lines, walked
away without voting. Neither
election officials nor voting

tions. And those on Cleveland’s
East Side — where problems
were most anticipated — re-
ceived the most attention from
politicians, voter groups and re-
porters on the lookout for
glitches,

The lines formed for a num-
ber of reasons: waves of new
voters; inexperienced or over-
whelmed poll workers; a crush
of voters during peak hours;
and general confusion at larger
polling sites that host multiple
precinets.’ .

Michael ¥u, direcior of the
Cuyahoga elections board; ad-
mits his office needs to improve
some of its “process and proce-
dures,” but he said election
workers and veters “should ap-
pland themselves” for how Elec-
tion Day unfolded.,

One of the moves the beard
may study is better preparation
for peak voting times. Unlike
restaurants, which schedule
staff size to accommodate their
busiest hours, the elections

Some voters complained of
waits reaching 214 hours.

An early morning crowd over-
whelmed at least one precinct at
Woodbury — Cleveland Precinct
4D — which led the chief poll
worker to quit. That created. a-
“domino effect” of problems, Vu
said.

One problem pointed out by
Zeola Mitchell, who worked her
first presidential election. on
Nov. 2, was that the precinet-
didn’t. have enough machines to-
handle the morning rush, start-
ing at 6:30 a.m. Woodbury was
assigned nine machines for Pre-
cinct 4D, but the board sent an

additional eight by early after--
-noon.

“After we got more machines,
things were smoother after
that,” Mitchell said.

Still, Vu said predicting ex-
actly where and when a surge of
voters will appear is akin to
“picking winning lottery num-
bers.”

ance and to a consistent flow of
voters, as opposed to & sudden

-erush at peak hours.

The board is examining ways
to reduce the. congestion at
some polling places, including
reducing the number of pre-
cincts at: certain locations. But
that will take cooperation from
public and private institutions
that have become increasingly
unwilling to host Election Day
voting, Vu said,
 He also said the board will
consider ways to improve train-
ing of poll workers.

" Other groups are plannipg
aore analysis. Last week, two

senior Democratic lawmalers —

U.8. Reps. Henry Waxman of

California and John Conyers of
Michigan — asked the Govern-
ment Accountability Office, the
investigative arm of Congress,
to find what caused the long
lines in Ohio.

Sharon McGraw, executive di-
rector of the League of Women
Voters of Cleveland Educational

groups-can-pinpoint-how-many —board did not assign additional—As-it-does-in—every election, Fund, has already done- her

people left polls.

Despite charges that election-

officials failed to properly pre-
pare for Election Day, it appears
those in Cuyahoga County tried.
In deciding how to distribute
machines, the board used a lib-
eral formula that included not
‘only active voters but also inac-
tive voters — those who had not
shown up to the polls in years,
In Franklin County, which
had some of the longest lines in
Ohio on Election Day, officials
distributed machines using a ra-
tic based only on active voters.
Long lines did form at some

of ‘Cuyahoga’s 584 p_o]_li.ng loca-

staff or machines specifically for
peak times,

Each precinet had four poll
workers, typically two Demo-
crats and two Republicans. The
board added a fiith poll worker
to precincts it believed would be
busy. Also, each polling location
had an-inspector to help direct
voters.

That was not enough, how-
ever, to avoid lines at Woodbury
Elementary School in Shaker
Heights.

The polling location, which
served voters from hoth Shaker
Heights and Cleveland, housed
tables and machines for six pre-

the Cuyahoga board set up six
offices across the counity from
which extra machines could be
delivered quickly to crowded
polling locations.

In contrast to Woodbury, Pre-
cinet 3A in Brook Park had a
smooth Election Day despite
heavy turnout. Voters had rela-
tively few problems, said poll
worker Sam Siverd.

"We had 2 crowd when we
first opened, but it remained
steady throughout the day,” he
said. )

He attributed the precinct’s
success in part to experienced
voters who needed little assist-

analysis. She said “logjams” at
scme locations were partly the
result of first-time voters rely-
ing on poorly trained or con-
fused poll workers. She recently
reviewed the Nov. 2 problems
with other representatives of
the league. '

“If should move smoother,
and part of it comes down to

‘human errors, and part of that

was confusion created by all the
lawyers and everybody in-
volved,” she said.

To reach this Plain Dealer reporter
mnaymik(@plaind.com, 216-999-4849




Despite charges that election officials failed to properly prepare for Election Day, it
appears those in Cuyahoga County tried. In deciding how to distribute machines, the
board used a liberal formula that included not only active voters but also inactive voters
— those who had not shown up to the polls in years.

Voting machines busiest in suburbs

Voting-rights groups and some Demacrats in Congress have questioned whether precincts in Democratic stronghelds, including-
Cleveland, were short-changed an voting machines on Election Day, But a Plain Dealer analysis shows that in Cuyahaga County,
election officials appear to have distributed machines fairly, and even gave extra attention to precincts in the ¢ity and some
inner-ring suburbs. The busiest machines, in fact, were in outlying suburbs. The map below shows the average number of ballats
cast per voting machine in all Cuyahoga County precincts, '

Average votes per voting machine
&

Fewer than 60 ballots cast per machine

60 to 70 ballots cast per machine

70.01 to BO ballots cast per machine

ﬁ More than 80 ballots cast per machine

Countywide average: 70.5 ballots per machine.

SOURCE: Plain Dealer analysls of Cuyahoga County Board of Elections data ALAN ACHKAR, TOM GAUMFR AND KEN MARSHALL | THE FLAIN DEALER




-CHVIL-RIGHTS PANEL

No major
election
problems
found

Justice Department
says voting devices
weren’t distributed

unfairly in '04 vote

By Kevin Mayhood
and Robert Vitale . °
THE GOLUMBUS DISPATCH

The Franklin County Board
of Elections made mistakes
last November, the U.S. De-
parimen of Justice said yes-
terday, but it did not discrimi-
nate when it allocatéd voting
machines.

Too few voting machines,
bad data on how many voters
were eligible, a sharp increase
in voters from the 2000 elec-
tion and a lengthy ballot in
Columbus caused long lines -
at some polls, the Depart-

ment of Justice's Civil Rights -

Division coneluded. '

But contrary to complaints
that predominately black pre-

_ cincts had fewer voting ma-
chines than in 2000 and suf-
fered the longest lines Jast
November, “The allocation of
voting machines actually fa-
vored black voters,” voting .
séction chief John Tanner said
in aletter to Assistant !
Franklin County Proseeutor -
Nick Soulas this week. The
prosecutor’s office represent-
ed the elections hoard during
the Inguiry, which began last
winter. ]

Tanner said that while the

-Pranklin County Roard of
Elections allocated fewer vot-
ing machines overall {0 54
predominantly hlack pre-
cincts than it had in 2000,
blacks did not suffer. He said
that predominantly white dis-
tricts averaged 172 voters per
machine versus 159 voters
per machipe in the predom-
inantly black districts,

‘Turnout was neariy ¢ per-
centage points lower in pre-
dominantly black d.lstrlcts
Tanner said.

After Jast-minute court ac-
tion on Election Day, some
polls were ordered io stay
open beyond the traditional
7:30 p.m. close. Tanner said
the predominanﬂy black pre-
cincts were open an average
of 1 hour and 15 minutes
longer than the predomin-
anily white precincts.

THE coLumaus DisPaTcH | Metro & State | FriDAY, JULY 1, 2005

Matthew Damschroder, di-
rector of the elections board,
said the Department-of Jus-
tice contacted Franklin Coun-
ty electionss officials-early this
year because of whathe
called “this low rumble out. -
there” that the presidential
election wasn't conducted
honestly and impartially.

. Primarily fueled by Internet

. bloggérs and a post-election

report by U.S. Rep. John Con-
yers Jr., of Michigan, the-top
Democrat on the House Judi-
ciary Committee, cntlcs
charged that long lines to vote’
in Columbus were the result
of an election-stealing strate-,

- gy to discourage black voters *

who overwhelmingly backed
Demaocrat John Kerry. 3

Conyers blasted the Justice -
Depariment findings in a let-
ter yesterday to U.S. Attorney
General Alberto Gonzales:

“l am flabbergasted" he -;
wrote, "In four pages of some-
what convoluted logic; vou
tend to focus on specific and

“ largely irrelevant details -

regarding the black and white
voting tendencies with regard
tothe issue of machine allo- -
cations, while missing the
‘main point that tens of thou-
sands of Individuals were ef-
fectively denied their precious -
Tight to vote in the critical
statein the entire election.”

Election critics Bob Pitrakis
-and Clifford O. Arnebeck said
testimony by voters clashes
with the findings. They want a
close look at how Tanner
carme up with the figures he .
cites to back his assertioris,

Damschroder has said the -
bipartisan board decided how:
machines would be distribut-
od based on past voting

_trends and curent registra- -
iion numbers. He said Tan~ -
ner's canclusions were “very
heartening forus.” .

“We're concerned, too, that
there were people who
thought we did this in a dis-
criminatory manner.”

The elections hoard has
vowed to have more voting
machines in place for the
2006 statewide elections,

kmayhood@dispatch.com

rvitale@dispatch.com
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Secretary of State ]. Kenneth Black-
well is flypaper for controversy,

.By sticking his nose into fights and
poking his finger in eyes, he hasbe- -

. come a well-kaown political maverick,
a trait in this year of the a.m:l-Repub-
lican incumbent

- that led him'to the
GOP gubernatorial
nomination.

Last week, Black-
well stirred a new
firestorm by writing
rules to implement -
House Bl 3, the
election-reform law
that took effect May
2. ' . JOE

. Onerulerequires HALLETT
peoplewho are
paid for registering voters to personaily
take forms signed by new voters to
boards of election offices orface a
fifth-degree felony. Typically, signature-
collectors turn over the forths to groups
sponsoring voter-registration drives
that then deliver them en masse to

THE COLUMBUS DISPATCH | Forum | sUNDAY, JUNE 11, 2006

 Democrats keep leveling charges at Blackwell they can’t back up

election officials,

Democrats were outraged, complain-
ing that the rule could shut down ef-
forts to registernew voiers. Whoin
Westerville, for example, would wantto
collect new-voter signatures and risk

- becoming & felon for not personally

driving them the 15 miles to the-county
electien board in Downtown Colum-

. bus? The Ohio League of Women Voters

called the rule goofy and said it weuld
imperil voter-registration drives using
volunteers.

Lee Fisher, the Democratic nominee
for lieutenant governor, said the rule
adds to the “ample evidence that Ken
Blackwell has manipulated the election
systemn to-disenfranchise voters.” Echo-

ing an editorial in The New York Times,

Fisher called upon Blackwell to relin-
quish his Nov. 7 election-oversight
duties.

But Blackwell has a strong counter-
argument: The Tule he wicte simply
follows the law. Indeed, it does appear
to do that. Critics right more: appiopri-
ately aim their ire at the GOP-con-

trolled legislature and dema.nd that it
change the law.

Doing that, however, would den‘y
Democrats a new apportunity to use

Blackwell as a scapegoat, They haven't -

stopped blaming him for Sen. John
Kerry's loss to President Bush inthe
2004 presidential election, never mind
that Kerry told The Disparch just a
month ago that he did not lose'the
election because of fraud. Still frothing,
Democrats natcnally are flooding the
state with foot soldiers and cash to
exact revenge against Blackwell in
Novemnber.

The latest to enter the fray is Robert

'F. Kennedy Iz, who authored along
storyin the June 3 issue of Rolling Stoné-

titled: “Was the 2004 election stolen?”,
Kennedy's conclusion: “I've be¢ome

~ convinced that the president’s party

mounted a massive, coordinated cam-
paign to subvert the will of the people
in 2004.” Kennedy's ch1efv111a1n is
Blackwell.

If you read Kennedy's story, make
sure to go to Salon.com and read the

"rebuttal by Farhad Manjpo, a Salon staff
* writer, wha spent a year exhiaustively
‘studying the Ohio electon rather than,

ala Kennedy, dipping his toe into it 19
months Jater. Writes Manjoo, “If you do
read Kennedy's article, be'prepared to
machete your way through nurmerous
emors of mte:rp:etanon anglhis dehber-

. are omission of key bits-of da

That warning is echoed bymy cul—
Ieague Mark Niquette, who closely
covered and dissected the election
aftermath. Cutting through the swir of
conspiracy thearies about how Black-
wellhelped Republicans stéal the elec-
tion, Niguette told me that the critics K
conveniently neglect one crucial fact:
Stealing the Ohio election for Bush

- would have required mdespread com-

plicity by Democrats. -
‘Ohio has a bipartisan election systém
with an equal number of Democrats

- and Republicans at the county level,

where elections are actualiyrun, Ni-
quette said. For the massive fraud out-

‘lined in stories such as Kennedy's to

have occurred without being exposed

at the time, scores of’ Dechzatlc elec-
tioh officials and hundreds of lawyers
for Kerry in Ohio would have had to
have been bought oif, incompetent or
both.

Kennedy rails about the woefully’
madequa.te number of voting machines
in Franklin County’s inner-city pre-
cincts, but with bipartisan approval,'a
Demacrat decided where the machines

-would be placed. Kennedy accuses .
_ Blackwell of twisting the rufes ori provi- .
. sionl ballotsto hetp Bush block Dem- -

ocratic votes but neglects o menton
that 32 other states have the same niles
for counting such baltots — and that

" Ohio'srate fof counting them was 77

petrcent, the third highest in the naticn.
‘Blackwell invited criticism by agree-

ing to serve as Bush's Chio co-chair- .

man, but Democrats still haven't met

“the burdén of proof that he stole the

2004 election.

Joe Hallett is senior edin;:'" arThe !
Dispatch. !
]hallett@dlspatdl_cnm
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J usI:ioe finds no racial
disparities in voting

COLUMBUS — The US. Department of Justice found no evi-
dence of discrimination in the distribution of Franklin County’s vot-
ing machines in the 2004 pres1dent1al election, according to a re-
port. -

The four-page report released Wednesday foltowed last weeks
Democratic National Committee investigation info Olio’s contest-
ed election, The department’s data refute DNC claims that black
voters were placed at 2 disadvaritage becausé voting machines were

, distributed disproportionately among precincts.

The DNC report found racial disparities between the number of
registered voters allocated per machine in predominantly black and
white precincts, but, using twrnoit rather than registration nurn-
bers, the Justice Department said the distribution narrowly favored
biack voters,

Walter Mebane, a Cornell Umverstty professor who worked on
the DNC-report, said voters.in predorinantly black precincts who
showed up early in the morning to vote found fewer machines than

those who voted later, which could explain sonle of the djfferences
between the two reports,



DAYTON DAILY NEWS WEDNESDAY OCTOBER 20, 2004

Blackwell easy target for Democrats

But the big picture isn’t as clearas some suggest

Martin Gottlieb

COMMENTARY

Democrats are
primed to turn
Ohio Secretary
of State J. Ken-
neth Blackwell
into the Kath-
erine Harris
of 2004. He is
making their
job easy. And
yet hJS overall record doesn't sus-
tain the charge.

Harris was the secretary of
state in Florida in 2000 who, in
the eyes of Democrats, made ev-
ery pessible decision in favor of
the Republicans in the post-elec-
tion dispute. Whether she is re-
ally the shameless hyperpartisan
that Democrats portray is beside
the point. Each party has its folk-
lore. Her name is now Democrat-

ic shorthand for shameless hyper-

partisan.

So here comes 2004, sooner
than anybody expected, judging
from all the unresolved issues
about how to administer the elec-
tion. And Ohio is presumed to be
as central as Florida. And the sec-

retary-of state is a self -promoting.

ideological warrior who is trying
to become governor in 2006 by
out-Republicaning his Republican
competitors, thus winning favor
with primary voters.

He's the candidate who's mak-
rig a big deal out of being against
a recent temporary sales tax hike

enacted by less Republican Re-

- publicans. And he's big for the

ban on gay__mamage :
Bo he’s just the kind of person

Democrats. 1nst1nct1vely dlstrust'

most,

Moreover, he is 1mpossxb1e
to defend against the charge of
self-promotion. He is using gov-
ernment money to tattoo him-
self on your television screen, in
the guise of an ad advising you to
make sure you punch the punch
card all the way through.

He made himself a particular-
ly easy target for Democrats last
month by making a fuss for a
while about the thickness of vot-
er registration forms. He said the
thin ones that many voters and or-
ganizations were using.could not

- be processed well by machines.

He had to back off that, final-
Iy telling county election hoards
to accept them. But the political
damage was done.

Now there is, among other
things, his relatively hard-line
stance on “provisional” ballots.

A primer: After 2000, the feds
decided that too many voters had
been illegitimately turned away

“from the polls for allegedly not.
having registered. So Congress

passed a law pushing states to al-
low voters to cast “provisional”

_ ballots if their registration was

in doubt, with those ballots to be

counted later if the voter turned

out to have been registered,
Specifically, the new federal

"law says voters should get such

ballots 1f they are in the rlght
“urisdiction.” Some people in-
terpret that to mean county, be-
cause the county level is where
voter fécords are kept. Howev-
er, Ohio law says a voter must be
in the right “precinet;” Blackwell
insists this means that-the vagu-
er word “jurisdiction” means pre-
cinef in Ohio,

Democrats want the county
standard to apply, because they
think any possibility for confu-
sion about who is registered tends

to hurt people of ower education

levels most, meaning a dispro-

portionate number of Democrats. .

And the Democrats see special po-
tential for confusion this year, be-

cause many people are newly reg-

istered and because the intensity
of the year may bnng out voters
who haven't voted since their pre-
cinct boundaries were changed,

A federal judge in Toledo — a
Clinton appointee — has sided
with the Democrats. But a judge
in Missowri heard a similar case
and adopted something more like
the Blackwell standard, And the
head of the bipartisan .8, Elec-
tion Assistance Commission,
created after 2000, agrees with
Blackwell, . o

Blackwell does seem to have
a respectable legal casé But to

Democrats, he seems to be apply--
ing the strictest standard he can
‘get away with, :

“So perhaps it should be noted
in his defense that, ideological
warrior though he is, he has not

-DallyNews.com.

generally used his current Job to
win favor with the political right.
Rather, e has used it to demon-
strate to others that he is.capable
of being a nonpartisan reformer.
when that's what the situation de:
mands. %
Most specifically, he’s the Ohio
Republican who pushed hardest
for -adoption of high-tech elee-

“tronic voting systems to replace -

the old punch card systesti, He did
that 4t a time when Democrats

"were complaining: that the punch

cards hurt Democrats, by result-
1ng in more rdined ballots i in low-
income areas, :

Republican state Sen Jeff Ja-
¢obson of Mentgomery ‘County’
fought Blackwell {ooth and nail,
ihsisting that the whole issue was
just a buneh of Pemocratic sou‘r-
grapes over 2000, .

In fact, however, almost
100,000 punch cards in Ohio
didn’t get counted in 2000 (when
the gap between the presidential
candidates was about 140,000).
And, as a new study by The Co-

- lumbus Dispatch shows, predom-

inantly black precincts had three
times as many-ruined ballots as
the average,

Blackwell might have dug his
partisan heels in like Jacobson. If
he has now decided'to go part1sari
on election-administration issues, .
1ts a new tack. :

Martin Gottlieb is an editorial writer

and columnist for the Daytfon Daily

News. He may be reached at 225-2288
or by e-malil at mguttheb@Dayton
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A fair — but improvable — election

4, he Rev. Jesse Jackson has a prob-
lem with the Ohio election process.
The fact that there were fong lines on
Election Day in predominantly-Black neighbor-
hoods; that the rules governing provisional bal-
lots foreed voters using them to go to their cor-
rect precincts, which seemed to work against
the newly-enfranchised voters who were pour-
ing out to the polls; even that some exit polis did
not match with the final results on Election Day
— all point to a serious problem that must be
addressed by a recount of the votes and a sult
against the system.

“We can live with winning and losing. We
cannot live with fraud and stealing,” Jackson
said in a press conforence at Mt Hermon
Baptist Church in Calumbus.

But was there fraud and stealing? Was the
glection’ really unfair? Or were there simply
problems with the operatlon of the system that
in fact are correctable?

Secretary of State J. Kenneth Blackwell said

that the election went well. Ha accused Jackson
of grandstanding, and of calling into question
the entire process — a process, in Ohlo, noted
for its hipartisanship.

And he said that Jackson's charges could:

create the kind of cynicism among new voters
that will work against the process.

But between thesé two voices — both Black,
one a key Kerry supporter, the other a major
backer of Bush — there is ancther volce that
must be heard. It is tha voice of Franklin County
Democratic Party Chairman Bill Anthony. He-is
Black. Obviously, a Demacrat. And the chair of
the Franklin County Board of Elections.

Were there problems in the  election?
Certainly, Anthony said. But he argued that
these were nat problems of fraud or Infimidation
or vote suppression; they were problems of too
few machinas, too fow rescurces,

From his position inside the procass: of
Frankiin County elections, Anthony could see
what was happening. He pointed out that the

county’s growth — growth that demanded 29
new precincts — coupled with & stagnant num-
ber of voting machines, meant that the scarce
machines would have to be allocated over more
precinets, And the formula the county used to
declde where the machines should go was
based on 2000 voting patterns, and did not take
into account the massive increase in registra-
tions in inner-city neighborticods.

In hindsight, we might argue over how vollng
machlhes were allocated. But that argument is
not the same as arguing that Black voters were
intantionally denied the opportunity to vote
through various stratagems. I order to make
that argument, as Blackwell ~ and Anthony -
rightly point out, it would take the complicity of
Anthory himself.

Can Ohio improve the way it handies elec-
flons? It certainly can — and must. We need new
voting technology In all our precincts. We need
more machines, especially in Inner-city commu-
nitles. We need more poll workers. And there

needs to be bipartisan atort 10 bring all these -
changes 1o pass in Ohio before tha 2008 elec- |
tion.

But even as we fight to improve the voting
process, we should not underestimate the
impact that enfranchised African-Amarican vot-
ers had In this elaction, Black voters came out in
near-record numbers, and wers responsible for
a major shift in Franklin County government,
including the election of a Democrat-controlled
Board of County Commissioners for tha first
time in 20 years.

Certainly we can make the process bettar.
But let's not throw out the baby with the bath!
water. Creating a cynicism amaeng. African
Americans that their votes somehow did net
count because the uitimate resulf was not in the
favor of ‘national Democrats is not the best way
to create confidence among Black voters — or to
ensure that voter turnout and interest ameng
African Amaricans remalns high. '
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The zealots who refuse o accept Ohio’s vote count
risk undermining confidence in the system itself

' ost Americans; including the vast ma-

I\ /I jority of those who supported John

i Kerry for president, have grasped the
most basic reality of Election Day 2004:

George W. Bush was re-elected. He won
roughly 60.7 million votes and carried 31 states
with 286 electoral votes. Ohia’s 20 Electoral
College members formally cast ballots for the
president Monday in the Statehouse. .

Unfortnately, there is a small, but very vo-
cal, group of Americans who refuse to accept
this reslity. They argue that what appear to be
routine technical glitches and human errors
were in fact an elaborate conspiracy to skew
the election results. They claim that long lines
at a few polling places, the rather unsurprising
result of high véter interest, were evidence of &
systematic campalgn to discourage participa-
tion. Tn short, having failed to get the outcome
they wanted at the polls, they have decided to

mount an irresponsible campaign aimed at un-

dermining public confidence iu the electoral
system itself. '

Dhio, arguably the most intensive batile-
ground for Bush and Kerry, has beén the No. 1
target of these diehards. ’

Since Election Day, they have seized on iso-
Iated problems in a relative handful of this
slate’s 11,366 precincts as proof of greater ills
or even criminal activity:

One speaker in Columbus over the weekend
likened Ohio ta Ukraine. The Rev, Jesse Jack-
son has complained of widespread “fraud and
stealing.”

The Green and Libertarian parties, whose
presidential candidates got a combined three-
tenths of one percent of the vote in Qhic on Mov.
2, have demanded a recount of the state’s 5.7
miliion ballets, That will cost taxpayers about
$1.4 million. A coalition of critics, led by a for-
mer Ohio organizer for Ross Perot, has asked
the Ohio Supreme Couwrt to overturn the presi-
dential election, as-well as the outcome in the
race for chisf justice. The Eerry campaigs, re-

flecting its Ieader’s maddening desire to have
everything both ways, hag said it does not ex-.
pect a recount to ch_angé a,nything- — et has
also issued a list of things it wants local elec-
tions officials to double-check,

Obviously, there were problems on Election

Day. There always are . Elec:tiqns are ran by im-
perfect humans. Many individual polling placés
are in the hands of civicminded neighbors
with a few hours of training. Machines mal-
function. Voters mess up ballots.
- But Ohio has alveady done its usual intensive
post-clection andit and reconciliation, a pro-
cess designed {o spot mistakes. That canvass
resulted in Bush's unofficial 136,000-vote’ mar-
gin being reduced to the 119,000-vote edge
that Seeretary of State Kenneth Blackwell certi-
fied last week.

Ohio’s bipartisan elections system makes ﬂm
kind of GOP conspiracy that some allege all but
impossible to execute. Every' county board ‘of
elections consists of two Democrats and two
Republicans. So when Jackson and other na-
tional Democrats gquestion Ohio’s outcome,
they demean their own allies. William Anthony -
Jr., the African-American who chairs hoth the
Franklin County Demoeratic Party and its elec-
tions board, has been personally stung by Jack-
son’s slander: “Why would 1sit there and disen-
franchise my own community?™ he asks. J

The recount will go forward becanse by law It
must; history suggests few voies will change.
But it is time to focus on how to make future
elections more efficient. )

Clearly it would help if groups that register
new voters did not deliver thousands of appli-
cations at the last minnte, Ohio also needs an
early voting system to relieve at least some of
the pressure on Election Day. And rather than
retreating from electronic voting machines, the
state needs to find a secure system and back it
up with a paper record.

Common-sense solutions can make a differ-
ence. Endless sour grapes will not.
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Robert Kennedy Jr.
fails to carry Ohio
for John Kerry

For decades after the 1960 presidential elec-
tion, a certain myth was repeated-ad nause-
am and accepted widely — that John F. Kenne-
dy won the premdeney ‘becanse Chicago Mayor
Richard:]. Daleys ] chine” X

nois; the Blectoral Co]lege Vo

No matter. When the myth started to fade, it
wast't because peaple had become enlightened.
Ti was because 1960 faded into history.

Well, now Ohio is developing into the Hlinois
of 2604. Although Sen. John Kerry never ques-
tioned the victory of President George W. Bush
here, some people did. And stilt do.

Let’s not even talk abent blogs. Last summer,
Harper s magazine'’s cover story was “None
dare call it stolen: Ohio, the election, and Amer-
ica’s servile press.”

Mow Rolling Store magazine chimes in with a
long story “Was the 2004 Election Stolen?” Cov-
ering much of the same territory, it leads with
the big-print claim that “Republicans prevented
more than 350,000 voters in Ohio from casting
ballots or having their votes counted -~ enough
to have pat John Kerry in the White House.”

The writer is Robert . Kennedy Jr. So the
family has now seen the election-rewrite busi-
ness from hoth sides. -

The article is too long ko be dealt with here
point-by-point (it’s online), but let’s lock at pas-
sages of local interest. The fol
lowing is about some counties
centered on Dayton, stretch-
ing north and south:

RFK Jr. says: “The worst
theft in Ohio may have quiet- 2
ly taken place in rural coun-
ties. An examinatiori of elec-
tion data suggests widespread
fraud — and even good old-
{ashioned-stitffing of ballot
boxes — in 12 sparsely popalated counties scat-
tered across southern and western Ohio: Aug-
laize, Brown, Builer, Clermont, Darke, High-
land, Mercer, Miami, Putnam, Shelby, Van Wert
and Warren. ... John Kerry's numbers were sus-
piciously low in each of the 12 — and George
Bush's were unusuaily high. &

*Take the case of Eilen Comnally, a Democrat
who lost her race for chief justice of the state
Supreme Court. ... Kerry should have drawn
far move votes than Connally — a Jiberal black
judge who supports gay rights and campaigned
on a shoestring budget. ... .

Robert £,
Kennedy Ji.

il

“Yet in these 12 vitthe radar counties, Con-
nally somehow managed to outperform the best-
funded Democrat in history, thumping Kerry by
a grand total of 19,621 votes (or} 10 percent.

“(Congressman Dennis) Kucinich ... (says)
‘Down-ticket candidates shouldn’t outperform

. presidential candidates like that. That just

doésn’t happen. The guestion is: Where did the
votes for Kerry go?”’ ...

“The ... likely explanation is that they were
fraudulently shifted to Bush. .

“Says (one analyst), By 1tse]f withont any-
thing else, what happened in these 12 counties
turns Ohio into a Kerry state. To me, this pro-
vides every indication of fraud.” .

The truth is: There’s a simple, innocent
explanation:

In judicial races in Ohio, including Supreme
Court races, the baflot does not mention a can-
didate’s party. That's an ideat situation for a
Democrat in Republican territory in a low-pro-
file race. Ms. Connally simply got the votes of
people who dida't know that she is a Democrat,

{(Moreover, the article doesn’t mention a cen-
tral fact: Votes are counted at the county level,
where efection boards have equal numbers of
Demacrats and Republicans. A multicounty con-
spiracy would be remarkable.)

Warren.County in spotlight
RFK JI’ 45ays: “The most transparently .

: that the cotinty was facing a termrls threat
that ranked 10 on a scale of ... 10. The coun-
ty administration building was hastily locked
down.”

The truth is: Well, that was certamly
bizarre. The distrust is entirely appropriate.

But it turns out that a Kerry campaign repre-
sentative was present for the vote count and
saw nothing suspicious. And the election board
has as many Democrats as Republicans. They
reported nothing hinky in the counting.

And the event was reported immediately,
resulting in much attention for Warren Coun-
ty, even nationally. And, later, a {public) recount

found nothing unusnal in sampled precinets.

Bush vs. marriage ban

RF¥ Jr, says: “Ohio... had an initiative
on the ballot... to outlaw gay marriage. State-
wide, the measure proved far more popular
than Bush, besting {him) by 470,000 votes. But
in six of the 12 suspect counties (mentioned
above) ~ as well as in six other small ¢oun-
ties in central Ohio — Bush outpolled:the ban

.. by 16,132.- To trust the official tally, in other
words. you must believe that thousands of rural
Ohioans voted for both Bush and ‘say marriage.”

The truth is: Nothing of the sort. In 11

.of the 12 counties the article names, more peo-
ple voted in the presidential contest than on the
gay-marriage issue. Therefore, President Bush
got more votes than the ban. This is not rock
et science. Sen. Kerry also got more votes than
opposition £o the ban, (The- numbers are aft i’he
secrptary ofistate’s Web site: 2o rau

As for the fact that the gay rnamage ban got
more votes statewide than President Bush: ele-
mentary A lot of Rerry people in the cities

ding blacks) supported the ban.

he Rolling Stone article is about

tate Kenneth Blackwell. It says he

| hings to decrease turnout, such as

Trisisting (bFiefly) that registration cards must

. b2 on paper of a certain thickness. But, as the
article notes, Mr. Blackwell lost some battles in
court. The article insists that he nevertheless
sowed confusion and kept some people from
voting for fear they'd be hassied.

But his impactmust have been minimal.
After all, theeléetion had an amazing millicn
more yotefs'than in 2000. Mr. Kennedy's article
deesn'émention that.

The Kenriedy piece, like the one in Harper’,
makes charge after charge after charge, They
shouldn't all be rejected out of hand. Clearly,
something went wrong in counties where peo-
ple had to stand in line to vote for hours.

Again, though, decisions about distribution
of voting machines were made by evenly divid-
ed election boards. Republicans alone can't be
blamed.

Among the 350,000 people Rolling Stone says
were “prevented” from voting by Republicans,
174,000 were allegedly discouraged by long
lines. The other main impediments were errors
made by voting machines and avoidable errors
made during registration, All are attributed to
Republicans.

If these numbers were derived with the
same sophistication used to analyze the judi-
cial race and the gay-rights issue; they aren’t

" worth much.

Even if every point in Mr. Kennedy's plece
were wrong, though, there'd be no point in try-
ing to put them afl to rest. As the long-lived
1960 myth suggests, complaiats about Ohic i
2004 will never, never go away, no matter what

the facts show — until 2004 is history.



BLACKWELL - CORRECT VOTING LOCATION SURVEY -
OCTOBER 23, 2004

KEY:

Y= YES
= NO

? = UNDECIDED
= SKIP

U= UNKNOWN (DNU MESSAGE PLAYS ONCE AND IF THERE IS NO INTELLIGIBLE
RESPONSE THE CALL TERMINATES.)

DNU = DID NOT UNDERSTAND MESSAGE

#= NEXT SEGMENT THAT DISPLAYS UPON RECEIVING A PARTICULAR RESPONSE.
FOR EXAMPLE, Y = 3 MEANS ON YES GO TO SEGMENT 3.

1 Voting? - (YES, NO)

HI THIS IS SECRETARY OF STATE KEN BLACKWELL WITH A 30-SECOND VOTER
SURVEY AND TIPS. ARE YOU VOTING IN THE NOVEMBER 2ND ELECTION? (THIS
NEEDS TO BE SHORT TO ENGAGE THE RESPONDENT. THIS ALSO SETS THE
FLOW FOR THE REST OF THE SURVEY. PLEASE NOTE THAT ONLY “YES”
RESPONSES GO TO SEGMENT 2. ALL OTHER RESPONSES SKIP TO SEGMENT 3)

2 Know Where to Vote? - (YES, NO)

THANK YOU FOR VOTING. IN ORDER TO MAKE SURE YOUR VOTE COUNTS ON ALL
ISSUES IMPORTANT TO YOU AND YOUR COMMUNITY, YOU MUST VOTE AT YOUR
CORRECT VOTING LOCATION. DO YOU KNOW the precinct where you vote? (AGAIN,
WE NEED TO KEEP THIS SHORT. REMEMBER RESPONDENTS WANT TO KNOW
KEN IS LISTENING TO THEM. THEY DO NOT WANT TO HEAR WHAT KEN HAS TO
SAY!IIl PLEASE NOTE THAT ONLY “YES” RESPONSES GO TO SEGMENT 4. ALL
OTHER RESPONSES SKIP TO SEGMENT 5)



3 If you Were Voting - Know Where to Vote? - (YES, NO)

IF YOU WERE VOTING, AND YOU WANTED TO MAKE SURE YOUR VOTE COUNTED
ON ALL ISSUES IMPORTANT TO YOU AND YOUR COMMUNITY, YOU WOULD HAVE
TO VOTE AT YOUR CORRECT VOTING LOCATION. DO YOU KNOW the precinct where
you vote? (PLEASE NOTE THAT ONLY “YES” RESPONSES GO TO SEGMENT 4. ALL
OTHER RESPONSES SKIP TO SEGMENT 5)

Y: 4
N: 5
U: 0
DNU1: 9
DNU2: 10

4 Make Sure All in Home Know Location. - (PLAY ONLY)

THAT’'S GREAT. PLEASE MAKE SURE THAT ALL THOSE THAT ARE VOTING IN YOUR
HOME KNOW WHERE TO VOTE AS WELL.

S: 7

5 Hear Number Again? - (YES, NO)

IN ORDER TO MAKE SURE YOUR VOTE AND THOSE OF YOUR FAMILY COUNT,
(BREATH PAUSE FOR EDIT PURPOSES) PLEASE CALL YOUR LOCAL BOARD OF
ELECTIONSAT( )_ - TO FIND OUT where you vote. THAT NUMBER AGAIN IS (
) - . (BREATH PAUSE FOR EDIT PURPOSES) WOULD YOU LIKE TO
HEAR THAT NUMBER AGAIN?

Here are the numbers to record and insert: (depending on time, Ken might also add their county
name, instead of ‘your local.” (E.g., Cuyahoga County Board of Elections).

Cleveland: 216-443-3200 Columbus: 614-462-3100
Dayton: 937-225-5656 Toledo: 419-213-4001
Youngstown: 330-783-2474 Cincinnati: 513-632-7000
Akron: 330-783-2474

Y: 6

N: 7

uU: 0

DNU1: 9

DNU2: 10

6 Number Again. - (PLAY ONLY)

PLEASE CALL YOUR LOCAL BOARD OF ELECTIONSAT( )_ -  TOFIND OUT
the precinct where you vote. THAT NUMBER AGAINIS( )_ - . (REPEAT OF
THE PHRASE THAT STARTS AT “PLEASE” ABOVE. HENCE THE NEED FOR BREATH
PAUSES THAT WILL HELP US EDIT IN THE RIGHT PHONE NUMBERS)

(SEE NUMBERS IMMEDIATELY ABOVE)
S: 7



10

11

Thank You - Goodbye. - (PLAY ONLY)

AS YOUR SECRETARY OF STATE, | WANT TO ENCOURAGE ALL REGISTERED
VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER 2ND AND
VOTE. HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR CORRECT VOTING
LOCATION. MAKE YOUR VOTE COUNT, OHIO. THIS IS KEN BLACKWELL. THANK
YOU FOR YOUR TIME. GOODBYE.

S: 0

DNU - (DNU PROMPT)

PLEASE SAY YES OR NO NOW. (PROMPTS A YES OR NO RESPONSE)

DNU1 - (DNU PROMPT)

THIS MESSAGE WILL END WITHOUT A YES OR NO RESPONSE NOW. (WARNS OF
HANG-UP WITHOUT RECEIPT OF REPONSE)

DNU2 - (DNU PROMPT)
PLEASE JOIN ME, KEN BLACKWELL IN EXERCISING OUR RIGHT TO VOTE ON

NOVEMBER 2ND. THANK YOU FOR YOUR TIME. MAKE YOUR VOTE COUNT OHIO.
GOODBYE. (PLAYS ON HANG-UP IF NO RESPONSE IS GIVEN)

Ans-Device 1&2 - (PLAY ONLY)

THIS WAS A PUBLIC SERVICE CALL REGARDING VOTING, FROM OHIO SECRETARY
OF STATE KEN BLACKWELL. I'LL CALL BACK LATER. (PLAYS ON FIRST TWO
PASSES IF WE GET AN ANSWERING DEVICE. DO NOT RECORD. STUDIO VOICE)

S: 0



12

Ans-Device 3 - (PLAY ONLY)

HELLO, THIS IS KEN BLACKWELL, YOUR SECRETARY OF STATE, WITH SOME TIPS
TO MAKE SURE YOUR VOTE COUNTS! FIRST, VOTE AT YOUR CORRECT VOTING
LOCATION. THE ONLY SURE WAY TO HAVE YOUR VOTE COUNT ON EVERY ISSUE
IMPORTANT TO YOU AND YOUR COMMUNITY IS TO VOTE AT YOUR CORRECT
precinct. IF YOU ARE UNSURE OF WHERE YOU SHOULD VOTE, (BREATH PAUSE
FOR EDIT PURPOSES) PLEASE CALL YOUR LOCAL BOARD OF ELECTIONS AT ( )
- THATNUMBERAGAINIS( )____ - . (BREATH PAUSE FOR EDIT
PURPOSES). AS YOUR SECRETARY OF STATE, | WANT TO ENCOURAGE ALL
ELIGIBLE VOTERS TO GO TO THEIR CORRECT VOTING LOCATION ON NOVEMBER
2ND AND VOTE. HELP ME MAKE YOUR VOTE COUNT BY GOING TO YOUR
CORRECT precinct. MAKE YOUR VOTE COUNT, OHIO. THIS IS KEN BLACKWELL.
THANK YOU FOR YOUR TIME. GOODBYE. (THIS IS ALL THAT NEEDS TO BE SAID.
IT NEEDS TO BE LESS THAN 100-WORDS. CONSTITUENTS WILL LISTEN TO IT THAT
WAY. PLAYS ON ANSWERING DEVICE MESSAGES ON THIRD PASS. YOU CAN
CHANGE THIS IF YOU LIKE. PLEASE TRY AND KEEP IT TO UNDER 30-
SECONDSTOTAL OR THIS SAME LENGTH [100 WORDS])

S: 0

Here are the numbers to record and insert: (depending on time, Ken might also add their county

name, instead of ‘your local.” (E.g., Cuyahoga County Board of Elections).

Cleveland: 216-443-3200 Columbus: 614-462-3100
Dayton: 937-225-5656 Toledo: 419-213-4001
Youngstown: 330-783-2474 Cincinnati: 513-632-7000

Akron: 330-783-2474
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electionline.org

Solution or Problem?
Provisional Ballots in 2004

They weren’t quite the “hanging chad” of 2004, nor quite the safe-
guard envisioned by voting rights advocates. But regardless of how
they were perceived, provisional voting was one of the most contro-

versial aspects of post-Florida election reform around the country.

The federally-mandated system of provisional voting, included as part
of the Help America Vote Act (HAVA), provides for voters who
believe they are registered but whose names do not appear on polling
place rosters. November marked the first time provisional ballots
were required nationwide in a general election, with results that could

generously be rated as mixed.

The election revealed quite dramatically that when it comes to provi-
sional ballots, a national standard hardly means national uniformity —
a reality that resonates across the entire issue of election reform and

HAVA implementation.

This lack of uniformity in implementation of a uniform standard was
especially stark with provisional ballots, where voters received such
ballots under different circumstances and for different reasons. In
Georgia, those not on registration rolls could have their provisional
ballots counted if they were cast in the correct jurisdiction. Across the
border in Florida, a voter found to be otherwise qualified would have

his vote rejected if he cast it in a precinct other than his own.



Solution or Problem?

Additional differences compli-
cated the process as well. In
Connecticut, voters were told to go
to their correct precinct before they
could be given a ballot. In Florida,
poll workers issued provisional bal-
lots to voters in the incorrect
precinct — if the voter demanded it.

Then there were distinctions
within states. News reports in Ohio
indicated some provisional ballots
cast by people not in their assigned
precinct were counted — an appar-
ent violation of a state directive.!

Some counties in Washington
tracked down voters who would
have otherwise had their provisional
ballot rejected because they failed to
complete part of their voter regis-
tration form.” This “second chance”
for some voters had a number of
politicos fuming as the state tried to
sort out the closest gubernatorial
election in Washington’s history.

“Some counties have gone
above and beyond what’s required
by law,” said John Pearson, the
state’s deputy director of elections.’

It is these imbalances that have
many concerned that Congress’
cure for what ailed much of the
electoral system before the 2000
election might now be sick as well.

This 10th electionline.org
Briefing investigates provisional
ballots by analyzing the counting
and rules for qualifying ballots in
each state. Who received a provi-
sional ballot and why? Where did
they receive the ballot? Under what
circumstances were their ballots
counted or rejected? And overall,
how many ballots ended up being
included in the final tally?

a electionline briefing

By looking at the numbers from
each state, electionline.org found the
differences in provisional ballot
rules from state to state affected
how many ballots were counted.

This report does not intend to
imply that provisional ballots were
a failure. To the contrary, more
than 1.6 million voters received
provisional ballots in the 2004
presidential election. More than a
million were counted.

Five years ago, hundreds of
thousands of those voters would
have been turned away at the polls
with no remedy — even if they
were left off the rolls through no
fault of their own.

Prior to the passage of HAVA in
2002, most states, but not all, offered
some form of provisional ballot. No
state gave the voter the right to find
out the status of their ballot after the
election, as required by the federal
act. In Florida, thousands of voters
who had been wrongly pegged as
felons were denied the right to vote.
Lacking any recourse, Florida elec-
tion officials sent those voters home
—and cemented the state’s place as
ground zero for arguably the most
controversial presidential election in
American history.

There were dozens of factors
that affected whether ballots were
counted or not counted. In some
cases, the data did not fit any
known assumptions.

Our national survey found that
70 percent of provisional ballots were
counted in states with rules that
allowed those ballots to be consid-
ered if cast anywhere in the correct
jurisdiction.* That number dropped

to 62 percent in states limiting con-
sideration of provisional ballots to
those cast in the correct precinct.

Some states with seasoned
statewide voter registration databas-
es had fewer provisional ballots,
possibly indicating fewer problems
managing new applications.

For example, Alaska and
Michigan both have statewide
voter registration databases.
However, Michigan, which ranks
8" nationally in population, dis-
tributed 5,610 provisional ballots.
Alaska, ranked 47* in population,
issued more than 23,000 provi-
sional ballots. In terms of the total
vote count, Alaska led the nation
in provisional votes, with the fail-
safe ballots accounting for more
than 7 percent of the state’s vote
total, compared with Michigan,
where provisional ballots account-
ed for less than one-tenth of
1 percent of the vote.’

For more details, see the “Key
Findings” section on page 5 and the
tables beginning on page 11.

Provisional voting can and did
work for many on Nov. 2. But the
disparities in the application of the
law have been of continuing concern
to lawmakers, policy experts and
civil rights advocates. This study
seeks to explore what those differ-
ences in application of federal law
meant to voters in all 50 states and
the District of Columbia. It is by no
means comprehensive enough to
offer a final say on the use of provi-
sional ballots in 2004. But it does
begin to reveal some trends that
could prove significant as HAVA
implementation moves forward.




Provisional Ballots in 2004

Executive Summary

N ovember 2, 2004 marked the first time all states
offered federally-mandated provisional ballots in a
general election. While the use of fail-safe, affidavit, or
provisional ballots was not new to more than two-thirds
of states before the passage of the Help America Vote
Act (HAVA), the requirements enacted by Congress
requiring notification for voters of the dispensation of
their provisional ballot were.

The use of provisional ballots could, in one sense, be
considered a national success. Nearly .| million provision-
al ballots were counted out of |.6 million cast. Many of
those voters would have been otherwise disenfranchised.

But that success was not unqualified. The study of pro-
visional ballot statistics from around the country revealed
that even a national standard does not mean uniformity. The
lack of uniformity has raised concerns from civil rights
groups to the halls of Congress. And for good reason — if
the intention of HAVA was to make sure every vote count-
ed, the national mandate for provisional ballots did not
always achieve that goal.

The pre-election controversy over how provisional bal-
lots would be cast and counted continues. Ballots counted
in one state would be discarded in another. In one state,
poll workers would issue ballots to voters in the wrong
precinct — sometimes knowing those ballots were destined
to be disqualified. In some counties, election officials defied
state law or practice to count ballots that in other counties
in the same state would not be counted.

Voters in some counties were given a chance after
the election to fix problems with their registration forms
that kept them off the rolls — offering essentially a sec-
ond chance to have their votes counted. Most, however,
did not have that opportunity and instead had their votes
discarded, sometimes for technicalities such as an
unchecked box on a registration form.

In a number of key battleground states that lacked safe-
guards previously, including Florida, Ohio and Pennsylvania,

the federal rules ensured that voters who would otherwise

be turned away from the polls if their names did not appear
on registration rolls at least had the opportunity to cast a
ballot and have their vote counted if they were found to be
properly registered voters.

Among the findings in the report:

THE DATABASE EFFECT

The use of statewide voter registration databases did
not necessarily decrease the percentage of list omissions.
There is little difference between the percentages of provi-
sional votes counted in the |7 states with statewide voter
registration databases than the states without them.
However, statewide voter lists might have led to fewer pro-

visional ballots being cast.

VOTE COUNTING VARIED WIDELY

Around the country, the percentage of provisional bal-
lots counted ranged from a national high in Alaska of 97 per-
cent to a low of 6 percent in Delaware. Further study is
needed to determine why some states counted so many and

some so few. State practices could play a significant role.

IN-PRECINCT VS. OUT-OF-PRECINCT RULES

Whether a state accepted a provisional ballot cast out-
side of a voter’s home precinct or not had some impact on
the percentage of provisional ballots cast. In the states
where ballots were partially or fully counted if cast in the
wrong precinct but correct jurisdiction, 70 percent of provi-
sional ballots were counted. In the states that did not count
ballots cast in the incorrect precinct — and provided data —
62 percent were tabulated.

There are holes in the provisional balloting data that
make comparison difficult, but not impossible. The varying
state practices — when a provisional ballot is given, to whom
and in what location — lead to the “fruit salad” problem
where an apples-to-apples or even apples-to-oranges com-
parison is not possible. But this report does begin to form
conclusions about how provisional balloting worked — or did

not — in November 2004.

electionline briefing a
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The Trouble with Numbers

Caveat Lector (Reader Beware)

By compiling and releasing the
enclosed data on provisional ballot
acceptance rates, electionline.org
hopes to further inform the ongoing
debate about the provisional voting
requirement in the Help America
Vote Act (HAVA). The research,
however, has its limits.

These figures are not definitive
on the subject of provisional voting,
for two key reasons:

m States cannot be directly com-
pared (a.k.a. the “fruit salad” prob-
lem). Because HAVA allowed states to
implement provisional voting as they
saw fit — resulting in widely varying
requirements and procedures nation-
wide — there is no way to make defini-
tive comparisons of one state to anoth-
er. Moreover, because of varying state
practices, electionline.org collected the
enclosed data at different times from
different sources in different states.
[Indeed, as this Briefing went to press,
some states had yet to release final offi-
cial provisional voting statistics.] This
variation makes comparisons very diffi-
cult; as Ohio’s Dana Walch says, com-
paring provisional ballot statistics is
not like “apples to apples.” In fact,
given the degree of variation between
(or even within) states, any provisional
ballot comparison is not even apples to
oranges — it is more like fruit salad.

m Correlation is not causation.
Throughout this Briefing, we make
observations about the differences in
provisional ballot rates associated with

' electionline briefing

different conditions such as statewide
voter databases (or lack thereof), voter
identification requirements or “in-
precinct” voting rules. As noted in
our key findings, some of these condi-
tions appear to be associated with dif-
ferent acceptance rates of provisional
votes between states. It does not
mean, however, that such conditions
“cause” increases or decreases of pro-
visional ballot acceptance rates — such
conclusions can only be drawn after a
more careful examination.

Why, then, compile these fig-
ures at all?

The answer is that this first
analysis serves to identify areas of
future inquiry for policymakers and
election officials on the subject of
provisional voting.

For example, the figures suggest
that states without statewide voter
databases count only a slightly higher
percentage of provisional ballots (68
percent) than states with such data-
bases (65 percent). This small differ-
ence would seem to run counter to
the conventional wisdom that new
databases will significantly reduce the
impact of provisional voting.

Yet, upon closer examination, we
see that fewer provisional ballots were
cast in states with databases — partly
because several larger states have yet to
develop databases (such as California
and Ohio), but perhaps also because
the database states have the ability to
screen out voters who should not vote

provisionally. And in states where data-
bases are new, there is also the imple-
mentation problem — as Election
Assistance Commission member Ray
Martinez noted at the recent hearing
in Columbus, Ohio, such new databas-
es sometimes create more problems
than they solve in the short run.

In any event the lack of clear sta-
tistical separation between database
and non-database states should serve
as a signal to policymakers and
researchers to actually test the belief
that better lists will reduce the impact
of provisional voting — and if so, to
identify more concretely if such lists
will inform voters of the right (or
lack thereof) to cast a ballot.

Provisional voting has become a
politically and emotionally-charged
issue, with partisans and advocates
debating its impact on the tradeoff
between access and integrity in the
voting process. By identifying poten-
tial linkages between certain condi-
tions and provisional voting, the
preliminary numbers in this Briefing
— messy, incomplete and admittedly
imprecise — nonetheless suggest
ways in which election reform stake-
holders across the spectrum can
focus the debate on HAVA’s provi-
sional voting requirement.

"To put it another way, these fig-
ures are not the final word on
HAVA)s provisional voting require-
ment — but they are intended to help
move the conversation forward.
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Key Findings

housands of voters in Florida

lost their voting rights in
2000 because of administrative
errors and database problems.
State law had no remedy for vot-
ers missing from registration rolls.
Qualified voters — most often
African Americans — were sent
home, disenfranchised by registra-
tion roll mistakes caused by a pri-
vate company managing a purge.
Under the radar, safeguards were
lacking in other states as well.

The outrage was widespread
and bipartisan. Congress passed the
Help America Vote Act (HAVA) in
2002, sweeping legislation respond-
ing to the troubled 2000 vote that
included mandating the use of pro-
visional ballots nationwide.

The rules, though not new to
more than two-thirds of the states
(not including, of course, Florida),
nonetheless codified the national
minimum standard allowing those
whose names are not on voter lists
but believe they are registered to
cast ballots that could be checked
later to verify a voter’s eligibility.*

The provisional ballot mandate
was the most widely hailed aspect of
federal election reform, touted as a
cure to some of the problems that
plagued Florida in 2000.

Good intentions, however, did
not necessarily lead to good poli-
cy. At least that’s how many
organizations, lawmakers and
politicians around the country
viewed HAVA’s rather unspecific
provisional voting rules.

Good intentions did not necessarily

lead to good policy.

At least that’s how many

organizations, lawmakers and
politicians around the country

viewed HAVA'’s rather

unspecific provisional voting rules.

It became clear well before
November 2 that provisional bal-
lots would be dealt with differently
in different states. National stan-
dards, even those seeking to
achieve precisely the same goal,
did not mean uniformity. To the
contrary, provisional voting — once
a bipartisan goal in the wake of
2000 — became one of the most
contentious election administra-
tion issues before, during and after
November 2 and led to litigation,
legislation and calls to federally
standardize the process.

Provisional ballots in 2004

Despite the controversy, provi-
sional ballots could be considered a
success. Over 1.6 million provision-
al ballots were cast and nearly 1.1
million, or 68 percent, were count-
ed.” Unlike in 2000, there were no
reports of large numbers of voters
being turned away at the polls. To
the contrary, in some states, large
numbers of voters stood in long
lines at the polls, waiting because
there were too many of them and
too few machines.

electionline.org’s survey of provi-
sional ballot results had some clear
indications and also some challenges.
Thus, the findings have some caveats.

A thorough analysis of provision-
al ballot data presents problems and
complexities that make drawing broad
generalizations difficult. “Comparing
provisional ballot numbers between
states is not comparing apples to
apples,” stated Dana Walch, election
reform project manager in Ohio.?

Those difficulties and differences
can be defined in categories — who
gets a ballot, which ballots are count-
ed and what laws for fail-safe ballots
existed prior to the passage of HAVA.

Who receives provisional bal-
lots and which provisional ballots
are counted vary from state to state.
Sometimes, counting rules even
varied over county lines.

Who gets a provisional ballot?

In many states, the universe of
voters who could potentially receive
provisional ballots is much larger
than just those voters who claim
they are registered to vote but are
not on precinct rosters. HAVA also

electionline briefing B
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states they can be issued when an
election official claims an individual
is not eligible to vote.

Many states issue provisional
ballots to voters who do not show 1D
but are required to do so, either
because of HAVAs minimum stan-
dard or because of other state law.
There are other reasons for the bal-
lots to be issued as well — to voters
who are challenged or if the poll
hours have been extended.

Whose ballot gets counted?

Whether a provisional ballot
was counted relied largely upon the
home state of the voter.

In 28 states, a provisional ballot
cast in the wrong precinct was not
counted. In 17 states, a ballot cast
in the wrong precinct but correct
jurisdiction would be counted.’
"This disparity in state practice —
more than any other election
reform issue — triggered a number

of lawsuits in battleground states in
the weeks and months leading to
the November election.

In the post-election period, the
issue has led some at the state and
federal level to call for national
standards of counting provisional
ballots. Kay Maxwell, president of
the League of Women Voters, told
The Associated Press that her organi-
zation is urging a reconsideration of
the precinct-only rules limiting pro-

county or state level differs across the country.

States were left with some leeway on how to
meet the free-access system requirement. A toll-free
number and/or Web site as mentioned in HAVA are
used by a number of states, but many also use written
notification, either in conjunction with one of the

other systems or on its own.

Texas, for example, sends out written notification
10 days after the election." An official with the Texas
Elections Division told electionline.org that counties could
choose to use a Web site or toll-free number, but none

of them do so at this time."

. electionline briefing

Virginia has a toll-free number provisional voters can
use to check the status of their ballots. Those whose ballots

did not count receive a letter; but anyone can call the num-
ber. Information is available several days after the election,
depending on when the local electoral boards end their
meetings to determine the status of the ballots. Provisional

voters and political party officials have the right to be pres-

ent at those meetings in order to present evidence either
for against the counting of specific provisional ballots."”
Other states also leave the notification process up

to the counties, including (but not limited to) Alabama,

Arkansas, Arizona and Washington.
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visional voting in more than half
of the states.

“We felt strongly that individu-
als who ended up in their so-called
wrong precinct ... they should have
been able to cast ballots for president
and vice president and any statewide
offices,” Maxwell said. “If it’s a prob-
lem for even a couple of people, then
it’s a problem that needs solving.”"

However, leaving this issue up
to the states was by no means unin-
tentional. During the Senate debate
over HAVA, Sen. Christopher
Dodd, D-Conn., stated, “whether a
provisional ballot is counted or not
depends solely on state law, and the
conferees clarified this by adding
language in section 302(a)(4) stating
that a voter’ eligibility to vote is
determined under State law.”"

Prior to the 2004 election,
approximately two-thirds of the
states were using some form of pro-
visional voting, meaning laws and
mechanisms were in place that

already varied from state to state.”

The provisional
voting experience

With state-by-state differences
in mind, data from the 2004 elec-
tion still can provide some general
insights into the experience nation-
ally using provisional voting.

m  Counting varied

Alaska had the highest percent-
age of provisional ballots cast with
97 percent and five other states
counted more than three-quarters
of their provisional ballots —
Oregon, Washington, Nebraska,
Ohio and Colorado.

The lowest percentage of count-
ed provisional ballots came from
Delaware which tallied only 6 per-
cent. Five other states counted 15
percent or fewer of their provisional
ballots — Hawaii, Oklahoma, South
Dakota, Kentucky and Indiana.”

B The ‘good database’ effect?

Five of the six states that had
the lowest percentage of provisional
ballots cast have statewide registra-
tion databases in place. Indiana was
the sole exception.

Prior to the November 2004
election, conventional wisdom
among election experts was that a
healthy statewide voter registration
database would reduce errors. That
would, in turn, lead to a

databases in use during the
November election with those that
did not, there is little difference in
the percentage of ballots counted.
In states with databases, 65 percent
of provisional ballots were counted.
In states without databases, 68 per-
cent of these ballots were counted.

B Number of ballots issued

Several states issued a large num-
ber of provisional ballots. More than
3.5 percent of votes cast for highest
office in three states and the District
of Columbia were provisional ballots.

Ned Foley, a law professor at
Ohio State University, said he won-
dered if in states with low rates of
provisional ballot use, voter registra-
tion data was handled better.

Whether a provisional ballot
counted relied largely upon
the home state of the voter.

reduced need for provisional bal-
lots. Further, “good” statewide
databases would mean fewer mis-
takes in list maintenance.

The same conventional wisdom
also suggests that those seeking pro-
visional ballots in states with good
databases probably were not prop-
erly registered, filled out a form
incorrectly or perhaps were never
registered at all.

The preliminary data does not
support convention wisdom.

When comparing states that
had statewide voter registration

“Maybe states with lower usage
rates were able to put out fires
ahead of time,” Foley told the
Election Assistance Commission in
February 2005.”

W [n-precinct vs. out-of-

precinct rules

In the states where ballots were
counted or partially counted if they
were cast in the wrong precinct but
correct jurisdiction (county, town-
ship), 70 percent of provisional bal-
lots cast were counted. Eleven of
these states counted more than 50
percent of these ballots.

electionline briefing
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In the states that did not count
provisional ballots cast in the wrong
precinct (and provided data), 62 per-
cent of the ballots counted. Sixteen
of these states counted fewer than
50 percent of these ballots.

B Election-day registration

Six states — Idaho, Maine,
Minnesota, New Hampshire,
Wisconsin and Wyoming — have
election-day registration and are
exempt from HAVA provisional
ballot rules. Four of these states

Ohio, arguably the most
watched state during the 2004 elec-
tion, was one of five states, along
with Colorado, Florida, Michigan
and Missouri, that faced a lawsuit
over the counting of provisional bal-
lots cast in the wrong precinct. The
court ruled for the state and agreed
that ballots cast outside the correct
precinct should not be counted.

Dana Walch stated the high
number of provisional ballots cast —
over 150,000 — could be at least
partially explained by the state’s pol-

Maybe states with lower
usage rates were able to put
out fires ahead of time.
— Ned Foley, Ohio State University.

do not use provisional ballots -
Idaho, Maine, Minnesota and
New Hampshire.?

Wisconsin and Wyoming, how-
ever, use provisional ballots for first-
time voters who were not on the
voter list and do not have identifica-
tion. Both states had small numbers
of provisional ballots cast and a low
percentage of provisional ballots
counted — Wisconsin counted 32
percent of its 373 provisional ballots
and Wyoming counted 25 percent of
its 94 provisional ballots.**

State-by-state variation

A brief examination of how
provisional voting is handled in sev-
eral states demonstrates just how
varied the process is.

n electionline briefing

icy of issuing provisional ballots to
voters who moved and did not
update their registration forms.
Those voters were eligible to have
their ballots counted.”

In the opposite case — an
unusually small number of provi-
sional ballots cast and/or counted —
state law or practice can adequately
explain the numbers.

Vermont, one of the least popu-
lous states, had an extraordinarily low
number of provisional ballots cast —
101 cast, 37 counted. The state avoids
issuing provisional ballots to most by
allowing voters to use a sworn affi-
davit at the polling place on Election
Day and vote a regular ballot.”

In Pennsylvania, reports of con-
fusion about registration and provi-

sional voting surfaced. According to
newspaper reports, fewer than 50
percent of provisional ballots cast
were counted. The number was even
lower in some mid-state counties.

“Some people thought they
could just come in the day of the
election and vote with a provisional
ballot. I also think a lot thought
they were registered and they actu-
ally weren’t,” Steven G. Chiavetta,
director of Dauphin County’s elec-
tions and registration bureau told
The Patriot News.”

In-state variation

Not only does the question of
whose ballot gets counted vary from
state to state, it sometimes varies
even within a state.

In Arizona, a state that requires
provisional ballots be cast in the
correct precinct to be counted, at
least two counties, Gila and Pinal,
counted provisional ballots cast in
the wrong precinct.”®

Illinois had a similar issue.
During the state’s presidential pri-
maries, Illinois did not count pro-
visional ballots cast in the wrong
precinct. The State Board of
Elections issued a directive for the
November election instructing
counties to count ballots cast in
the wrong precinct for some feder-
al races. Some counties followed
the directive, while others citing
state law requiring the correct
precinct did not.”

And like everything else in elec-
tion administration, procedure mat-
ters. In King County, Washington —
the center of the contentious guber-

CONTINUED ON PAGE 10
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Provisional Ballots Spur Activity in Congress and State Legislatures

The inclusion of provisional ballots in the Help
America Vote Act was universally hailed as a major step
in ensuring the right to vote for Americans who might
otherwise be turned away from the polls.

As the 2004 presidential election approached, it
also became clear that the varied ways in which states
planned to handle the ballots could swing the election
one way or the other.

A high-stakes race, new territory in election law and
partisan feuding combined to produce a frenzied fight
over provisional voting in the months leading up to the
November vote, when advocates and others challenged
provisional voting rules in five states — Colorado, Ohio,
Florida, Michigan and Missouri.

At the center of the lawsuits was the method of
distribution and rules for counting ballots. Some argued
that ballots cast in the wrong precinct should be com-
pletely voided while others claimed that votes cast on
provisional ballots for federal and statewide offices
should be counted no matter where they were cast.

After the election, calls to standardize provisional
ballot rules emerged, not surprisingly from those states
where the ballots had the greatest impact in determin-
ing the outcome of races.

In the state of VWashington, Democrats and Republicans
introduced legislation that would make provisional ballots
distinguishable from standard and absentee ballots.
Lawmakers want the ballots to be marked by different col-
ors in order to avoid a repeat of what occurred on Election
Day in King County when more than 300 provisional bal-
lots were improperly run through tabulating machines

before the voters’ registration status could be verified.

Jim Kastama, D-Tacoma, said the state must set high
standards to assure public trust in elections.“You have
no other choice but perfection,” said Kastama, the chair-
man of the Senate Government Operations and
Elections Committee. “To do otherwise is to say that
you discount someone’s vote.”*’

Lawmakers in lllinois re-opened the pre-election
debate on standards for when a provisional ballot
should be counted. The distribution and counting of pro-
visional ballots in lllinois varied so widely that according
to news reports only some of the state’s | |0 jurisdic-
tions followed the State Board of Elections’ recommen-
dation that provisional ballots cast in the wrong precinct
should still count for some federal offices.”

Democratic lawmakers in North Carolina passed a
measure during the first week of March that affirmed a
2003 law that allows for the counting of out-of-precinct
ballots cast on Election Day.”

At the federal level, Rep. John Conyers, D-Mich.,
introduced legislation that would amend HAVA to man-
date that provisional ballots cast by eligible voters any-
where in a state would count.Two other bills, one pro-
posed by Sen. Hillary Clinton, D-N.Y. and the other by
Sen. Christopher Dodd, D-Conn., include provisions that
would do the same.

In mid-February, Florida’s Secretary of State’s office
recommended that those who cast provisional ballots
should be given a week, instead of two days, to prove
their eligibility as well as grant supervisors and can-
vassing boards more time to review the ballots, elimi-
nating some of the pressure to make a decision during

an election.*
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natorial election — hundreds of pro-
visional ballots were incorrectly
counted in polling place counting
machines before they could be veri-
fied as eligible votes.™

Litigation, legislation
and looking ahead
Not surprisingly, the problems
some states faced with provisional
ballots have led to both post-elec-
tion litigation and legislation.
North Carolina election offi-
cials, following state law, initially
counted provisional ballots if they

were not cast in the correct precinct.

The state Supreme Court unani-
mously ruled, however, that the offi-

A similar bill has been intro-
duced in Hlinois which would
require counting races for federal
and statewide offices on provision-
al ballots cast out of precinct.”®

Federal response to provi-
sional ballot confusion
Several bills have been intro-
duced at the federal level amending
HAVA to require out-of-precinct pro-
visional ballots to be counted. Sen.
Hillary Clinton, D-N.Y., introduced
S. 450 which states, “the determina-
don of eligibility shall be made with-
out regard to the location at which
the voter cast the provisional ballot
and without regard to any require-

“On provisional voting, the language is
explicit. Questions on the

implementation of provisional
balloting are for state legislators and
election officials to decide.”
— Sen. Christopher “Kit” Bond, R-Mo.

cials were incorrectly interpreting
state law and threw out at least
11,000 provisional ballots cast in the
wrong precinct. In response,
Democratic lawmakers passed a
measure that clearly allows for the
counting of out-of-precinct provi-
sional ballots. An appeal is likely.”

n electionline briefing

ment to present identification to any
election official.”

Rep. John Conyers, D-Mich.,
has introduced a similar bill H.R.
533 stating, “notwithstanding at
which polling place a provisional
ballot is cast within the state, the

state shall count such ballot if the

individual who cast such ballot is
otherwise eligible to vote.”™*

However, a bill introduced by
Sen. Mitch McConnell, R-Ky., and
Sen. Christopher “Kit” Bond, R-
Mo., demonstrates the ever-present
partisan divide over state authority
and may be an indicator of the diffi-
cult road any moves to further stan-
dardize provisional ballot rules face
at the federal level.

“As we expressed throughout the
debates standard requirements for
elections are to be implemented by
the state. On provisional voting, the
language is explicit. Questions on the
implementation of provisional ballot-
ing are for state legislators and elec-
tion officials to decide,” Bond said
when he introduced the bill.*

Not surprisingly, state officials
agree. In an open letter to
Congress, the National Association
of Secretaries of State urged law-
makers not to pass federal legisla-
tion creating national standards for
administering elections.

“The passage of any such law
would undercut the states’ ability to
effectively administer elections and
interfere with the progress they
have made in implementing election
reforms. Perhaps most importantly,
it would discount our country’s
unique political philosophy — the
belief in the division of authority
between state and federal govern-
ments,” the letter states.”




Provisional Ballots in 2004

Table I: Provisional Ballots Cast and Table 2: States Ranked by Percentage
Counted by State of Provisional Ballots Counted

State Cast Counted cr:)eur:‘:‘e;gé State Cast Counted c%%'ﬁ?é'ﬁ
Alabama 6,560 1,836 28% Alaska 23,275 22,498 97%
Alaska 23,275 22,498 97% Oregon 8,298 7,077 85%
Arizona 101,536 73,658 73% Washington 87,393 69,645 80%
Arkansas 7,675 3,678 48% Nebraska 17,003 13,298 78%
California 668,408 491,765 74% Ohio 158,642 123,548 78%
Colorado 51,477 39,163 76% Colorado 51,477 39,163 76%
Connecticut 1,573 498 32% California 668,408 491,765 74%
Delaware 384 24 6% Arizona 101,536 73,658 73%
District of Columbia 11,212 7,977 71% District of Columbia 11,212 7,977 71%
Florida 27,742 10,017 36% Utah 26,389 18,575 70%
Georgia 12,893 3,839 30% Kansas 45,563 31,805 70%
Hawaii 346 25 7% Maryland 48,936 31,860 65%
lllinois 43,464 22,167 51% South Carolina 4,930 3,207 65%
Indiana 4,029 598 15% West Virginia 13,367 8,378 63%
lowa 15,406 8,038 52% Michigan 5610 3,277 58%
Kansas 45,563 31,805 70% New Mexico 15,360 8,767 57%
Kentucky 1,494 221 15% Montana 653 357 55%
Louisiana 5971 2,411 40% North Carolina 77,469 42,348 55%
Maryland 48,936 31,860 65% lowa 15,406 8,038 52%
Massachusetts 10,060 2,319 23% lllinois 43,464 22,167 51%
Michigan 5610 3,277 58% Pennsylvania 53,698 26,092 49%
Missouri 8,183 3,292 40% Arkansas 7,675 3,678 48%
Montana 653 357 55% Rhode Island 2,147 984 46%
Nebraska 17,003 13,298 78% Louisiana 5971 2,411 40%
Nevada 6,154 2,447 40% Missouri 8,183 3,292 40%
New Mexico 15,360 8,767 57% Nevada 6,154 2,447 40%
North Carolina 77,469 42,348 55% Tennessee 8,778 3,298 38%
Ohio 158,642 123,548 78% Vermont 101 37 37%
Oklahoma 2,615 201 8% Florida 27,742 10,017 36%
Oregon 8,298 7,077 85% Wisconsin 373 120 32%
Pennsylvania 53,698 26,092 49% Connecticut 1,573 498 32%
Rhode Island 2,147 984 46% Georgia 12,893 3,839 30%
South Carolina 4,930 3,207 65% Alabama 6,560 1,836 28%
South Dakota 533 66 12% Wyoming 95 24 25%
Tennessee 8,778 3,298 38% Massachusetts 10,060 2,319 23%
Texas 36,193 7,770 21% Texas 36,193 7,770 21%
Utah 26,389 18,575 70% Virginia 4,172 728 17%
Vermont 101 37 37% Indiana 4,029 598 15%
Virginia 4,172 728 17% Kentucky 1,494 221 15%
Washington 87,393 69,645 80% South Dakota 533 66 12%
West Virginia 13,367 8,378 63% Oklahoma 2,615 201 8%
Wisconsin 373 120 32% Hawaii 346 25 7%
Wyoming 95 24 25% Delaware 384 24 6%
TOTAL 1,626,160 1,097,933 68% TOTAL 1,626,160 1,097,933 68%

See notes on page 13.
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Table 3: Provisional Ballots Counted:
Database Status

Statewide registration database in place

Percent
State Cast Counted Counted
Alaska 23,275 22,498 97%
Arizona 101,536 73,658 73%
District of Columbia 11,212 7,977 71%
South Carolina 4,930 3,207 65%
West Virginia 13,367 8,378 63%
Michigan 5610 3,277 58%
New Mexico 15,360 8,767 57%
Louisiana 5971 2411 40%
Connecticut 1,573 498 32%
Georgia 12,893 3,839 30%
Massachusetts 10,060 2,319 23%
Kentucky 1,494 221 15%
South Dakota 533 66 12%
Oklahoma 2,615 201 8%
Hawaii 346 25 7%
Delaware 384 24 6%
TOTAL 211,159 137,366 65%
Statewide registration datab not in pl

Percent
State Cast Counted Counted
Oregon 8,298 7,077 85%
Washington 87,393 69,645 80%
Nebraska 17,003 13,298 78%
Ohio 158,642 123,548 78%
Colorado 51,477 39,163 76%
California 668,408 491,765 74%
Utah 26,389 18,575 70%
Kansas 45,563 31,805 70%
Maryland 48,936 31,860 65%
Montana 653 357 55%
North Carolina 77,469 42,348 55%
lowa 15,406 8,038 52%
lllinois 43,464 22,167 51%
Pennsylvania 53,698 26,092 49%
Arkansas 7,675 3,678 48%
Rhode Island 2,147 984 46%
Missouri 8,183 3,292 40%
Nevada 6,154 2,447 40%
Tennessee 8,778 3,298 38%
Vermont 101 37 37%
Florida 27,742 10,017 36%
Wisconsin 373 120 32%
Alabama 6,560 1,836 28%
Wyoming 95 24 25%
Texas 36,193 7,770 21%
Virginia 4,172 728 17%
Indiana 4,029 598 15%
TOTAL 1,415,001 960,567 68%

Table 4: Provisional Ballots Counted:
In vs. Out-of-Precinct

Provisional ballots eligible for counting if cast
outside correct precinct

Percent
State Cast Counted Counted
Alaska 23,275 22,498 97%
Oregon 8,298 7,077 85%
Washington 87,393 69,645 80%
Colorado 51,477 39,163 76%
California 668,408 491,765 74%
Utah 26,389 18,575 70%
Maryland 48,936 31,860 65%
New Mexico 15,360 8,767 57%
North Carolina 77,469 42,348 55%
lllinois 43,464 22,167 51%
Pennsylvania 53,698 26,092 49%
Arkansas 7,675 3,678 48%
Rhode Island 2,147 984 46%
Louisiana 5971 2,411 40%
Vermont 101 37 37%
Georgia 12,893 3,839 30%
Delaware 384 24 6%
TOTAL 1,113,338 790,930 70%
Ballots disqualified if cast outside correct precinct

Percent
State Cast Counted Counted
Nebraska 17,003 13,298 78%
Ohio 158,642 123,548 78%
Arizona 101,536 73,658 73%
District of Columbia 11,212 7977 71%
Kansas 45,563 31,805 70%
South Carolina 4,930 3,207 65%
West Virginia 13,367 8,378 63%
Michigan 5610 3,277 58%
Montana 653 357 55%
lowa 15,406 8,038 52%
Missouri 8,183 3,292 40%
Nevada 6,154 2,447 40%
Tennessee 8,778 3,298 38%
Florida 27,742 10,017 36%
Connecticut 1,573 498 32%
Wisconsin 373 120 32%
Alabama 6,560 1,836 28%
Wyoming 95 24 25%
Massachusetts 10,060 2,319 23%
Texas 36,193 7,770 21%
Virginia 4,172 728 17%
Indiana 4,029 598 15%
Kentucky 1,494 221 15%
South Dakota 533 66 12%
Oklahoma 2,615 201 8%
Hawaii 346 25 7%
TOTAL 492,822 307,003 62%
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Table 5: Percent Counted of Total Vote*'

State Cast Counted  Percent Counted Vote for Highest Office % Counted of Total Vote
Alaska 23,275 22,498 97% 312,598 7.20%
California 668,408 491,765 74% 12,419,857 3.96%
Arizona 101,536 73,658 73% 2,012,585 3.66%
District of Columbia 11,212 7977 71% 227,586 3.51%
Kansas 45,563 31,805 70% 1,187,756 2.68%
Washington 87,393 69,645 80% 2,859,084 2.44%
Ohio 158,642 123,548 78% 5,627,903 2.20%
Utah 26,389 18,575 70% 927,844 2.00%
Colorado 51,477 39,163 76% 2,129,630 1.84%
Nebraska 17,003 13,298 78% 778,186 1.71%
Maryland 48,936 31,860 65% 2,386,678 1.33%
North Carolina 77,469 42,348 55% 3,501,007 1.21%
New Mexico 15,360 8,767 57% 756,304 1.16%
West Virginia 13,367 8,378 63% 755,887 1.11%
lowa 15,406 8,038 52% 1,506,908 0.53%
Pennsylvania 53,698 26,092 49% 5,769,590 0.45%
lllinois 43,464 22,167 51% 5,275,415 0.42%
Oregon 8,298 7,077 85% 1,836,782 0.39%
Arkansas 7,675 3,678 48% 1,054,945 0.35%
Nevada 6,154 2,447 40% 829,587 0.29%
Rhode Island 2,147 984 46% 437,134 0.23%
South Carolina 4,930 3,207 65% 1,617,730 0.20%
Tennessee 8,778 3,298 38% 2,437,319 0.14%
Florida 27,742 10,017 36% 7,609,810 0.13%
Louisiana 5971 2411 40% 1,943,106 0.12%
Missouri 8,183 3,292 40% 2,731,364 0.12%
Georgia 12,893 3,839 30% 3,301,867 0.12%
Alabama 6,560 1,836 29% 1,883,415 0.10%
Texas 36,193 7,770 21% 7,410,749 0.10%
Massachusetts 10,060 2,319 23% 2,912,388 0.08%
Montana 653 357 55% 450,434 0.08%
Michigan 5,610 3,277 58% 4,839,252 0.07%
Connecticut 1,573 498 32% 1,578,769 0.03%
Indiana 4,029 598 15% 2,468,002 0.02%
Virginia 4,172 728 17% 3,198,367 0.02%
South Dakota 533 66 12% 388,215 0.02%
Oklahoma 2,615 201 8% 1,463,758 0.01%
Kentucky 1,494 221 15% 1,795,860 0.01%
Vermont 101 37 37% 312,309 0.01%
Wyoming 95 24 25% 243,428 0.01%
Delaware 384 24 6% 375,190 0.01%
Hawaii 346 25 7% 429,013 0.01%
Wisconsin 373 120 32% 2,997,007 0.00%
TOTAL 1,526,160 1,097,933 68% 104,980,618 1.05%
NOTES FOR TABLES 1-5:

I. States with incomplete data - not all counties have reported 4. North Dakota does not require voter registration.

provisional ballot numbers: Indiana, Pennsylvania, South

Carolina and Virginia

2. No data from Mississippi, New Jersey and New York.

3. No data for states with election-day registration (Idaho,
Maine, Minnesota and New Hampshire).

Data compiled from phone calls and emails to state election

officials, data provided by the U.S. Election Assistance

Commission, an electionline.org survey and press reports. For

more information, see the methodology.
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Snapshots of the States

Alabama

[Note: As required by HAVA, provisional ballots are issued in every state if a voter’s name
is not on the registration list but the voter believes he or she is registered to vote.]

Connecticut

CAST: 6,560 I COUNTED: 1,836 (28%)
Summary: Provisional ballot issued if name is
marked off voter list because he/she applies for
absentee ballot, if voter does not provide the
required proof of identity or voter is challenged.*”
Provisional ballot eligible to be counted if cast in
correct precinct.

Alaska

CAST:23,275 B COUNTED: 22,498 (97%)
Summary: Provisional ballot issued if voter does not
provide the required proof of identity and is not
known by elections board® or if voter is challenged.*
Provisional ballot eligible to be counted if cast in cor-
rect jurisdiction.

Arizona

CAST: 101,536 B COUNTED: 73,658 (73%)
Summary: Provisional ballot issued if voter moves to a
new address within the county and does not notify the
election board before the deadline.* Provisional ballot
eligible to be counted if cast in correct precinct.

Arkansas

CAST:7,675 B COUNTED: 3,606 (48%)
Summary: Provisional ballot issued if voter is chal-
lenged.* Provisional ballot eligible to be counted if
cast in correct jurisdiction.

California

CAST: 1,573 § COUNTED: 498 (32%)
Summary: Provisional ballot issued if voter is chal-
lenged or if the voter does not provide the required
proof of identity.”? Provisional ballot eligible to be
counted if cast in correct precinct.

Delaware
CAST: 384 I COUNTED: 24 (6%)

Summary: Provisional ballot eligible to be counted if
cast in correct jurisdiction.

District of Columbia

CAST: 11,212 B COUNTED: 7,977 (71%)
Summary: Provisional ballot issued if voter moves to
a new address within the District and does not fill
out a form before Election Day.” Provisional ballot
eligible to be counted if cast in correct precinct.

Florida

CAST: 27,742 | COUNTED: 10,017 (36%)
Summary: Provisional ballot issued if a voter regis-
ters for the first time by mail and does not provide
the required proof of identity, a voter is challenged,
or the voter either refuses to sign an oath as to his
or her eligibility or a majority of the clerks and
inspectors doubt the voters eligibility.”* Provisional
ballot eligible to be counted if cast in correct
precinct.

Georgia

CAST: 668,408 I COUNTED: 491,765 (74%)
Summary: Provisional ballot issued if voter does not
provide the required proof of identity," or if voter
moves within the county, does not re-register, and
votes at the polling place assigned to their new
address.* Provisional ballot eligible to be counted if
cast in correct jurisdiction.

Colorado

CAST: 51,477 I COUNTED: 39,163 (76%)
Summary: Provisional ballot issued if voter’s name is
marked off the voter list because he/she applies for an
absentee ballot,” if voter does not provide the
required proof of identity,” or if voter moves to a new
address within the state and does not notify the elec-
tions board before the deadline.” Provisional ballot
eligible to be counted if cast in correct jurisdiction.

n electionline briefing

CAST: 12,89 § COUNTED: 3,839 (30%)
Summary: Provisional ballot issued if voter registers
for the first time by mail and does not provide the
required proof of identity.” Provisional ballot eligi-
ble to be counted if cast in correct jurisdiction.

Hawaii
CAST: 34 I COUNTED 25 (7%)

Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Idaho
CAST:N/A 1 COUNTED: N/A

Summary: Election-day registration.
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[Note: As required by HAVA, provisional ballots are issued in every state if a voter’s name is not on the registration list but the voter believes he or she is registered to vote.]

lllinois

Maine

CAST: 43,464 I COUNTED: 22,167 (51%)
Summary: Provisional ballot issued if voter is chal-
lenged and the challenge is sustained by a majority of
election judges or if voter applies for absentee ballot
but wishes to vote in person and does not produce the
unused absentee ballot.”® Provisional ballot eligible to
be counted if cast in the correct jurisdiction.

Indiana

CAST: 4,029 B COUNTED: 598 (15%) (INCOMPLETE DATA)
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

lowa

CAST: 15,406 I COUNTED: 8,038 (51%)
Summary: Provisional ballot issued if voter registers
for the first time by mail and does not provide require
proof of identity” or voter is challenged.”® Provisional
ballot eligible to be counted if cast in correct precinct.

Kansas

CAST: 45,563 I COUNTED: 31,805 (70%)
Summary: Provisional ballot issued if voter applies for
absentee ballot but the ballot was spoiled, destroyed,
lost, or not received,” the voter is challenged,” voter
registers for the first ime by mail and does not pro-
vide the required proof of identity,” voter changes
their name or moves within the county and does not
re-register.” Provisional ballot eligible to be counted if
cast in correct jurisdiction.

Kentucky

CAST: 1,494 § COUNTED: 221 (15%)
Summary: Provisional ballot issued if voter does not
provide the required proof of identity or voter is
challenged by all four precinct election officers.”
Provisional ballot eligible to be counted if cast in
correct precinct.

Louisiana

CAST:5,971 B COUNTED: 2,411 (40%)
Provisional ballot issued if voter registers for the
first time by mail and does not provide the required
proof of identity.”* Provisional ballot eligible to be
counted if cast in correct parish (county).

CAST:N/A I COUNTED: N/A
Summary: Election-day registration. State uses “chal-
lenge ballots” of which all are counted. The only
time challenge ballots are looked at specifically would
be in the case of a recount.

Maryland

CAST: 48,936 I COUNTED: 31,860 (65%)
Summary: Provisional ballot issued if voter registers
for the first time by mail and does not provide the
required proof of identity, if voter applies for absentee
ballot but wishes to vote in person, if voter moves to
new address within the county or changes name and
does not notify election board before deadline or if
vote is challenged.” Provisional ballot eligible to be
counted if cast in correct jurisdiction.

Massachusetts

CAST: 10,060 B COUNTED: 2,319 (23%)
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Michigan

CAST:5,610 B COUNTED: 3,277 (58%)
Provisional ballot eligible to be counted if cast in
correct precinct.

Minnesota
CAST:N/A I COUNTED: N/A
Summary: Election-day registration.

Mississippi
CAST: 25,975 (NUMBER DOES NOT INCLUDE TUNICA COUNTY) 1§
COUNTED: NO INFORMATION
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Missouri

CAST: 8,183 I COUNTED: 3,292 (40%)
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Montana

CAST: 653 B COUNTED: 357 (55%)
Summary: Provisional ballot issued if voter does not
provide the required proof of identity,” or if the
voter is challenged.” Provisional ballot eligible to be
counted if cast in correct precinct.
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[Note: As required by HAVA, provisional ballots are issued in every state if a voter’s name is not on the registration list but the voter believes he or she is registered to vote.]

Nebraska

Ohio

CAST: 17,003 B COUNTED: 13,298 (79%)
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Nevada
CAST: 6,154 I COUNTED: 2,447 (40%)

Provisional ballot issued if voter registers for the

first time by mail and does not provide the required
proof of identity.” Provisional ballot eligible to be
counted if cast in correct precinct.

New Hampshire
CAST:N/A B COUNTED: N/A

Summary: Election-day registration.

New Jersey
CAST:NO INFORMATION B COUNTED: NO INFORMATION

Summary: Provisional ballot issued if voter does not

provide the required proof of identity, and if voter
moves to a new address within the county or
changes his/her name and does not notify the elec-
tions board before the deadline.” Provisional ballot
eligible to be counted if cast in correct precinct.

New Mexico

CAST: 158,642 I COUNTED: 123,548 (78%)
Summary: Provisional ballot issued if voter moves to
a new address within the county or from one Ohio
County to another during the last 28 days before
Election Day.” Provisional ballot eligible to be
counted if cast in correct precinct.

Oklahoma
CAST: 2,615 B COUNTED: 201 (8%)

Summary: Provisional ballot issued if voter does not

provide the required proof of identity, and if voter’s
political affiliation is disputed in a primary.”
Provisional ballot eligible to be counted if cast in
correct precinct.

Oregon
CAST: 8,298 § COUNTED: 7,077 (85%)

Summary: Provisional ballot issued if voter never

received his/her mail-in ballot or if he/she wants to
vote in person in a different town or county than the
one in which he/she is registered.” Provisional ballot
eligible to be counted if cast in correct jurisdiction.

Pennsylvania

CAST: 15,360 B COUNTED: 8,767 (57%)
Summary: Provisional ballot issued if voter registers
for the first time by mail and does not provide the
required proof of identity.” Provisional ballot eligi-
ble to be counted if cast in correct jurisdiction.

New York
CAST: NO INFORMATION 1§ COUNTED: NO INFORMATION

Summary: Provisional ballot eligible to be counted if

cast in correct precinct.

North Carolina
CAST: 77,469 I COUNTED: 42,348 (55%)

Summary: Provisional ballot issued if voter registers

for the first time by mail and does not provide the
required proof of identity.” Provisional ballot eligi-
ble to be counted if cast in correct jurisdiction.

North Dakota
CAST:N/A 1 COUNTED: N/A

Summary: No voter registration.
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CAST: 53,698 I COUNTED: 26,092 (49%)
Summary: Provisional ballot issued if a voter is vot-
ing for the first time in his/her county or has recent-
ly moved to another residence within the county and
does not provide the required proof of identity, or if
a voter is challenged.” Provisional ballot eligible to
be counted if cast in correct jurisdiction.

Rhode Island

CAST:2,147 I COUNTED: 984 (46%)
Summary: Provisional ballot issued if a voter does
not provide the required proof of identity, if a voter
is challenged, or if person whose name does not
appear on the list of registered voters for the voting
district but does appear on the community list con-
tends he or she is voting in the correct voting dis-
trict.” Provisional ballot eligible to be counted if
cast in correct jurisdiction.
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[Note: As required by HAVA, provisional ballots are issued in every state if a voter’s name is not on the registration list but the voter believes he or she is registered to vote.]

South Carolina

Washington

CAST:4,930 I COUNTED: 3,207 (65%) (INCOMPLETE DATA)
Summary: Provisional ballot issued if a voter is chal-
lenged,” moves to a different precinct within the
county and does not notify the county board of regis-
tration. Provisional ballot eligible to be counted if cast
in correct precinct.

South Dakota

CAST:533 § COUNTED: 66 (12%)
Summary: Provisional ballot issued if a voter does not
provide the required proof of identity, he or she signs
an affidavit, and his/her affidavit is challenged.™
Provisional ballot eligible to be counted if cast in cor-
rect precinct.

Tennessee

CAST:8,778 I COUNTED: 3,298 (38%)
Summary: Provisional ballot eligible to be counted if
cast in correct precinct.

Texas

CAST:36,193 I COUNTED: 7,770 (21%)
Summary: Provisional ballot issued if a voter does not
provide the required proof of identity or if a voter has
applied for a ballot by mail but has not received it.”
Provisional ballot eligible to be counted if cast in cor-
rect precinct.

Utah

CAST:26,389 I COUNTED: 18,575 (70%)
Summary: Provisional ballot issued if a voter is chal-
lenged.* Provisional ballot eligible to be counted if
cast in the wrong precinct and the ballot is identical
to the one that the voter would have voted if he or
she appeared at the correct jurisdiction.

Vermont

CAST: 101 B COUNTED: 37 (37%)
Summary: Provisional ballot eligible to be counted if
cast in correct jurisdiction.

Virginia

CAST: 4,172 1 COUNTED: 728 (17%) (INCOMPLETE DATA)
Summary: Provisional ballot issued if voter registers
for the first time by mail and does not provide the
required proof of identity." Provisional ballot eligi-
ble to be counted if cast in correct precinct.

CAST: 87,393 I COUNTED: 69,645 (80%)
Summary: Provisional ballot issued if a voter
requests an absentee ballot but wishes to vote in
person.® Provisional ballot eligible to be counted if
cast in correct jurisdiction.

West Virginia

CAST: 13,367 I COUNTED: 8,378 (63%)
Summary: Provisional ballot issued if the signature
on the poll slip and the registration card do not
match, if a voter moves to a different precinct with-
in the county or if a voter does not provide the
required proof of identity.* Provisional ballot eligi-
ble to be counted if cast in correct precinct.

Wisconsin

CAST: 373 I COUNTED: 120 (32%)
Summary: Election-day registration. Provisional bal-
lot issued if a voter registers for the first time by
mail, does not provide the required proof of identity
at the time of submitting the registration form, and
does not do so at the polling place. In addition, if a
voter’s registration application was submitted as part
of a voter registration drive, their application was
not witnessed by an official voter registration
deputy, and the voter does not provide the required
proof of identity at the polling place, they are enti-
tled to receive a provisional ballot. In order for the
provisional ballot to be counted, the voter must pro-
vide the required proof of identity before Election
Day, to poll workers before polls close on Election
Day, or to the municipal clerk’s office by 4:00p.m.
the day after the election.* Provisional ballot eligi-
ble to be counted if cast in correct precinct.

Wyoming

CAST:95 § COUNTED: 24 (25%)
Summary: Election-day registration. Provisional ballot
issued if a voter does not have the required proof of
identity when attempting to register on Election Day.
The voter has until close of business the day after the
Election to provide proof of identity to the county
clerk. The same holds true for a challenged voter;
after he/she signs an affidavit, he/she has until close of
business the next day to have a proof of identity
approved by the county clerk.” Provisional ballot eli-
gible to be counted if cast in correct precinct.
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Methodology

Information for this report was taken from primary sources — interviews with state election officials, an electionline.org survey of state election officials —

as well as secondary sources including newspaper articles. In addition, data collected by the Election Assistance Commission in its February 9, 2005

Testimony Before the House Administration Committee was used.

All sources are cited in the endnotes section.

The opinions expressed by election officials, lawmakers and other interested parties in this document do not reflect the views of non-partisan, non-

advocacy electionline.org or the Election Reform Information Project.

All questions concerning research should be directed to Sean Greene, research coordinator, at 202-338-9860.
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Untangling the voting controversies

Since the hotly contested presidential election, dozens of allegations of voter irregularities and conspiracies in Ohio have been
made, many on the Internet. Here are several of the claims most often heard and an analysis of their veracity.

STATEWIDE
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COUNTY-BY-COUNTY

FRANKLIN COUNTY
Minority precincts were inten-
tionally deprived of voting ma-
chines, which created long lines
and thousands of potential
voters-'lg’avir_;g. in 'fr'ustrati_on__.

ici "‘s aflocated mach:nes based on votmg patterns:
use of a growth and shift in population -
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'FRANKLIN COUNTY
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i HOGKING ‘CQUNTY

" A repairman may have tampered
‘with results when he showed up
to check a voting machine be-

fore the recount. He founda
fuse was out and replaced the -
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KNOX COUNTY

Mostly Democratic students at
Kenyon College, a liberal arts
school, waited nine or 10 hours
to vote while students at Mount
Vernon Nazarene University —
more likely to support Republi-
can candidates — had no wait.

srgned and programmed. Election
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MAHONING/FAIRFIELD COUNTIES
Some voters chose Kerry but
their machines registered a vote
for Bush. This allegedly hap-
pened in other Ohio counties.

- MIAMI COUNTY
On election night, vote totals _ --
changed from 31,620 to 50,235, 'plete results when it posted what it sald were f|_
both based on 100 percent of sent when the error was found . o

_precincts tallied. In both counts, .
Bush and Kerry oddly main-
tained the same percentage,
66 percent to 34 percent, in
Bush's favor. Even more unlikely,
the margin in the higher vote to-
tal was exactly 16,000 votes,
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WARREN COUNTY ﬁRobert Hammock Boan:f of E!ectlons chairmarx and co- chairman of the county s
Some Democrats with proper 'Democratlc Party, wasn’t‘aware of such complalnts ' e .
identification were forced to use , - . L .
provisional ballots so that their
ballots were subjected to closer
review when counted.
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DIRECTIVE 2005-01
January 12, 2005

e 2005-05 Attachment Bond
ALL COUNTY BOARDS OF ELECTIONS
DEPLOYMENT OF VOTING SYSTEMS

The standards under development for VVPAT equipment as required per Substitute House Bill 262, the
2004 increase in Ohio voter registrations and the increase in time required to use VVPAT machines all
mitigate against this technology as a viable option for the state of Ohio. The existing Federal funding and
supplemental funding from the General Assembly under SHB 262 will not be sufficient to cover the
purchase of direct recording electronic (DRE) voting systems with a voter verified paper audit trail
(VVPAT). I reached this conclusion following extensive research by the SOS staff.

A logical analysis of the requirements of both HAVA and SHB 262 in combination with the HAVA
deadline slightly more than one year away, lead inexorably to the following conclusion. In order for the
state of Ohio to be in compliance with both federal and state law within existing funding, Precinct Count
Optical Scan (PCOS) voting systems are the only viable option. PCOS voting systems already approved
by the Controlling Board as a part of existing contracts meet all federal and state requirements. Further,
they can be purchased and deployed with currently available funds.

Therefore, 1 am directing the selection and use of PCOS voting systems by all county boards of election
in Ohio in order to comply with requirements of HAVA and SHB 262.

During the Winter Conference, eligible vendors will be available to answer your questions regarding their
PCOS voting systems and to demonstrate their products. Under SHB 262, all counties may select a PCOS
system for funding from the Office of the Secretary of State. All counties must select a PCOS system no
later than February 9th. The selection must be submitted to Judy Grady, Director of Election Reform, via
fax at 614-752-4360. Any county that does not provide written notification of their Board's vendor
selection by the February 9th deadline will result in my office selecting a vendor for your county utilizing
a random selection process. You will be notified on or before February 11th of the vendor selected for
your county if we are forced to make your selection.

If you have any questions regarding this directive, please feel free to contact Judy Grady, Director of
Election Reform at 614-728-8361.

Sincerely,

&LWW

J. Kenneth Blackwell
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DIRECTIVE 2005-07
April 14, 2005

ALL COUNTY BOARDS OF ELECTIONS
SELECTION OF VOTING SYSTEMS

Pursuant to Substitute House Bill 262 (SHB 262), the standards for the Voter Verified Paper
Audit Trail (VVVPAT) were approved on March 24, 2005, and will take effect on April 28, 2005.
In light of the significant changes that have occurred over the last few months (as discussed in
greater detail in the accompanying memorandum), your county may now select a direct
recording electronic (DRE) with a VVPAT (hereinafter collectively referred to as
“DRE/VVPAT?”) as your county’s primary voting system.

In order to provide your county with the opportunity to choose a DRE/VVPAT voting system,
we are extending the selection deadline set forth in Directive 2005-1 until May 24, 2005. Please
notify my office of the vendor and certified voting system you have selected on or before that
date, so that we may move forward with the purchase of a voting system on your behalf.

Of course, the Precinct Count Optical Scan (PCOS) voting system still remains an option for
your county. If you intend to select a PCOS voting system, or have previously selected a PCOS
system (as most of you have) and do not wish to change that selection, we encourage you to
notify us as soon as possible so that we can move forward with the purchase of that system on
your behalf. If you previously selected a PCOS voting system and vendor, and we do not hear
from you on or before May 24, 2005, we will assume that your selection has not changed and
will move forward with the purchase of a PCOS system from the vendor you previously selected.

As a reminder, before my office will purchase the voting system you have selected, the following
requirements must be satisfied:

1. If you select a DRE/VVPAT voting system, both the DRE and the VVVPAT must
be separately certified by ITA, the Ohio Board of VVoting Machine Examiners and
Compuware, by not later than May 13, 2005;

2. The selected voting system must be otherwise in compliance with the Help
America Vote Act (HAVA) and SHB 262, by not later than May 24, 2005;

3. If you select a DRE/VVPAT voting system, the county must deploy in a ratio of
1:175, and
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4. If the total cost of ownership of the voting system that you have selected exceeds the
amount of federal and state funds allocated for the purchase and implementation of
voting systems for your county, your county is responsible to make up the difference
in cost for the voting system you have selected. As stated in the cover memorandum,
you will soon be notified of the amount allocated for your county in a separate

communication.

If you have any questions regarding this Directive, please do not hesitate to contact Judy Grady,
Director of Election Reform, at 614-728-8361.

Thank you for your continued cooperation in this important endeavor.

Sincerely,

&LWW

J. Kenneth Blackwell



