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Ms. Corrine Macaluso

c/o Lois Smith

U.S. Department of Energy

TRW Environmental Safety Systems, Inc.
600 Maryland Avenue, SW, Suite 695
Washington, D.C. 20024

RE:  Comments on Section 180(c) Policy and Procedures

Dear Macaluso:

The Office of Civilian Radioactive Waste Management (OCRWM) of the U.S. Department of
Energy (DOE) has prepared a Notice of Proposed Policy and Procedures to implement Section
180(c) of the Nuclear Waste Policy Act of 1982 as amended (NWPA) for providing technical
assistance and funds to States and Indian tribes in areas through which OCRWM plans to ship
spent nuclear fuel and high-level waste. The following comments reflect the views of the Pueblo
of Acoma, the oldest continuous village in the United States and a body of tribal Hazardous
Materials Safety Committee representatives who meet periodically to discuss nuclear waste
issues that currently, or will, impact their lands and culture. The Pueblo of Acoma and the
Hazardous Materials Safety Committee appreciate the opportunity to comment.

If there are further questions please contact my office or Mr. Stanley Paytiamo, Environmental
Protection Specialist, Chairperson for Hazardous Materials Safety Committee at (505)-552-9700.

Sincerely yours,

o1t
overnor
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RON D. SHUTIVA, GOVERNOR
COMMENTS ON
SECTION 180(c) POLICY AND PROCEDURES
AUGUST 14, 1996
U.S. Department of Energy
TRW Environmental Safety Systems, Inc.
600 Maryland Avenue, SW, Suite 695
Washington, D.C. 20024

First, and in line with our Indian Custom, may I extend to every person present, a sincere and
heartfelt handshake, I also bring to you greetings from the Acoma people.

Introduction

The Acoma Reservation is located in the northwest corner of Cibola County, New Mexico. Most
of the reservation lies south of US. Interstate 40 between Grants (15 miles to the west) and
Albuquerque (55 miles to the east). The total reservation area is about 591 square miles.
Principal communities are Old Acoma (Sky City), Acomita, Anzac, and McCartys.

Total membership of the Acoma Pueblo is approximately 6,344 (4/16/96) persons, of which
approximately 5902 (or 93 percent of the membership) live on or reside adjacent to the
reservation. Just under half of the total population are 16 years of age or less. The reservation is
devoid of lucrative natural resources such as coal, uranium, and oil that are found on nearby
reservations to the west and northwest. As of 1995, the unemployment rate on the reservation
was 40.4 percent, which illustrates the fact that for many on the Acoma Reservation, living
conditions are bleak and impoverished.

Background and Need: The Pueblo of Acoma is increasingly vulnerable to risks associated
with accidents involving a variety of toxic, corrosive, explosive, flammable, radioactive, and other
hazardous material (HAZMAT) being transported through Tribal lands on major railroad and
interstate highway corridors on a daily basis. In addition, two (2) interstate natural gas pipelines
cross the reservation. In the nearby communities of Grants and Milan, New Mexico, three
facilities (Chemical Marketing Services Plant, Grants Municipal Swimming Pool, and Grants
Municipal Sewage Plant) store and use significant quantities of sulfuric acid and chlorine, which
if accidentally released in large quantities, could pose risks to the Pueblo of Acoma. Small
quantities of various HAZMAT are also used on Tribal lands at the ACL Hospital and other
facilities and in individual residents.

HAZMAT being transported through Acoma lands is growing steadily. Tribal emergency
response resources necessary to cope with accidents are quite limited and may be quickly
overwhelmed in a major incident. Since there is no fire department at the Pueblo of Acoma, fire
fighting and other HAZMAT emergency response resources must be summoned from Pueblo of
Laguna. Now, the Pueblo of Acoma has a small cadre of trained emergency personnel in its



police, community health representative/EMS.  Also, several emergency medical and safety
personnel of the Indian Health Service at ACL Hospital are trained in several aspects of
emergency response. Further, there isa growing need to upgrade and expand Tribal emergency
response equipment and facilities. Increase awareness and public involvement in emergency
planning to reduce risks; improved hazards analysis and steps to reduce risks; lower inventories;
substitution of less hazardous chemicals; and better planning for public protection in
emergencies.

The Office of Civilian Radioactive Waste Management (OCRWM) of the U.S. Department of
Energy (DOE) has prepared a Notice of Proposed Policy and Procedures to implement Section
180 () of the Nuclear Waste Policy Act of 1982 as Amended (NWPA) for providing technical
assistance and funds to States and Indian tribes in areas through which OCRWM plans to ship
spent nuclear fuel and high-level waste. The following comments reflect the views of the Pueblo
of Acoma, the oldest continuous village in USA, and a body of tribal Hazardous Materials Safety
Committee representatives who meet periodically to discuss nuclear waste issues that currently
or will impact their lands and culture. The Pueblo of Acoma and the Hazardous Materials Safety
Committee appreciate the opportunity to comment.

In general, Pueblo of Acoma and the Hazardous Materials Safety Committee approve of the
policy’s even-handed treatment of tribal governments and state governments. However, there
are certain aspects of the policy that interpret Section 180(c) in a way that could result in tribal
governments being unprepared for transportation of spent nuclear fuel and high-level waste
through Indian country. Pueblo of Acoma and the Hazardous Materials Safety Committee
believe that it is necessary to refocus the proposed 180(c) policy on its central goal: achieving
preparedness for nuclear waste transportation. This adjustment will lead to a policy that actually
protects Indian citizens, lands and resources and is necessary for the DOE to meet the federal
treaty, trust and statutory obligations to Indian tribes. The following specific comments are
intended to assist the DOE in developing a policy for distributing technical assistance and
funding under Section 180(c) that will achieve preparedness for safe transportation of nuclear
waste.

L Funding Mechanism is Equitable in Treatment of Tribes and States

Section 180(c) of the Nuclear Waste Policy Act (NWPA) begins as follows:

The Secretary shall provide technical assistance and funds to States for training public safety
officials of appropriate units of local government and Indian tribes through whose jurisdiction the
Secretary plans to transport spent nuclear fuel....

Past discussions with OCRWM on this language have noted that it is susceptible to two
distinct interpretations. The first, and the one supported by Pueblo of Acoma and the
Hazardous Materials Safety Committee, is that assistance and funds are provided to
States and Indian tribes on an equal standing and these resources are provided to local
governments through the State government. This interpretation is the most logical given
that the NWPA provides equally for States and Indian tribes throughout the rest of the
Act, and that it is consistent with the federal policy of direct government-to-government
relations with tribal governments. The second interpretation is that States would provide
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training to local governments and Indian tribes. This interpretation was rejected, wisely,
by OCRWM in its 180(c) policy. In Indian country, Indian tribal governments have
exactly the same responsibility for protecting the health and welfare of their people as do
State governments. Throughout the policy statement, Indian tribes are recognized as
being on an equal footing with State governments, and this policy should be retained.

Retain the Current Exclusion of Population in Funding Allocation Formula

The funding allocation formula as described in the appendix of the 180(c) policy would
give a “base amount” for all jurisdictions to be crossed by NWPA shipments, plus a
variable amount for every 160 miles along a route. This formula does not use population
as a factor, and Pueblo of Acoma and the Hazardous Materials Safety Committee
encourage OCRWM to retain the exclusion of population in the funding allocation
formula.

Most [ndian tribes have a relatively small number of members and live in rural areas.
Any funding formula which uses population as a factor will weigh so heavily in favor of
urban areas that Indian tribes and rural jurisdictions would be left unprotected.
Population based formulas for hazardous waste clean-up have been tried in the past and
they have repeatedly led to the exclusion of Indian tribes and rural jurisdictions and
created environmental justice concerns. A population based formula in the 180(c)
context would be a particularly unwise policy as Indian tribes and rural jurisdictions
cover most of the route miles in the US. and do not have the developed emergency
response infrastructure that urban areas have. Indian tribes and their members should
not be put at greater risk because they live on rural reservations. Further, certain secluded
areas of Indian country contain significant cultural sites and receive special attention for
protection and preservation. Regardless of existing population count, a culturally
significant area may require additional resources to ensure adequate protection in the
event of a spent nuclear fuel transportation accident. Excluding population from the
formula is the best and simplest way of ensuring that 180(c) resources are distributed in
an even-handed manner, and this policy should be retained.

States and Tribes Eligibility for 180(c) Technical Assistance and Funding Should Be Based
on their Authority to Respond to an Emergency and on their Authority to Enforce Vehicle

Regulatigns

Section 180(c) directs the DOE to provide technical assistance and funds to States and
Indian tribes “through whose jurisdiction” the DOE plans to transport NWPA wastes.

Pueblo of Acoma and the Hazardous Materials Safety Committee believe that technical
assistance and funding should be provided to states and tribes who are near, but not on,
transportation routes because their people and lands would be at risk in the event of a
transportation accident. Nevertheless, DOE may be limited by the language of 180(c) to
providing assistance to only those states and tribes with “jurisdiction”. However, Pueblo
of Acoma and the Hazardous Materials Safety Committee do not agree with the
determination of jurisdiction in the proposed 180(c) policy which states: “Assistance will
not be provided to jurisdictions that do not have NWPA shipments through their
borders...” (61 FR 24778 [italics added]). Instead, states and tribes eligibility for 180(c)



technical assistance and funding should be based on their authority to respond to an
emergency and on their authority to enforce vehicle regulations.

Jurisdiction is a legal term meaning the authority to perform an action, and does not
necessarily begin and end at state or tribal geographic borders. This concept of
jurisdiction is particularly important in the context of emergency response actions. Tribes
and neighboring local governments often share memorandums of agreement or Cross-
depulization arrangements that authorize and sometimes obligate them to respond to
emergencies outside of their geographical boundaries. Some tribes also have authority
under their treaties to perform actions outside their reservation boundaries. These
arrangements come in many forms and may sometimes be a matter of custom more than
formal agreement, but the common feature salient to 180(c) considerations of jurisdiction
is that a government has legal authority to respond to an emergency on a planned NWPA
route.

Safe routine transportation functions such as inspections and enforcing vehicle codes are
more likely to coincide with the geographical boundaries of a state or tribal government.
As tribal governments achieve self-determination and assume heretofore federal and in
some instances state regulatory responsibilities, their efforts will include the entire range
of transportation regulatory authority. The enhancement of tribal governance will result
in a significant increase of tribal/state/ cross-boundary agreements for civil and criminal
enforcement. Because jurisdiction to respond to an emergency may not coincide with
jurisdiction to enforce vehicle regulations, it may be necessary in some instances for DOE
to provide assistance for one function and not the other. However, there are some
instances where neighboring counties or tribes have cross-depulization arrangements for
vehicular code enforcement. In these instances, 180(c) eligibility should also include
those states and tribes with authority to enforce vehicle regulations on a planned NWPA
route.

Some Elements of Needs Assessment Must Be Added to the Incremental Assistance Policy

The 180(c) policy describes two differing philosophies of the structure of the 180(c)
program; needs assessment vs. incremental assistance. (61 FR 24475). The policy takes the
position that 180(c) is not intended to supply complete emergency response capabilities,
but is designed to supplement existing capabilities in order to prepare for NWPA
shipments; thus a fixed amount of incremental assistance will be given to each impacted
jurisdiction and no needs assessment is necessary. The funding formula described in the
appendix follows this policy and each jurisdiction is given a fixed “base amount.” Pueblo
of Acoma and the Hazardous Materials Safety Committee agree that the incremental
assistance approach is the simplest and most efficient method to distribute 180(c)
assistance, but believe that some elements of needs assessment must be incorporated into
the incremental assistance policy in order to ensure that Indian tribes and states are
actually prepared for NWPA shipments.

Section 180(c) directs the DOE to provide “technical assistance and funding” for training

related to the safe transportation of nuclear waste and emergency response procedures.
Clearly the intention is for the agency to use its expertise and to some degree measure the
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needs of the various jurisdictions and develop a program that will actually result in the
jurisdictions being prepared for such transportation. The intention was not for the DOE
to simply develop a fixed package of training and funding to deliver to every jurisdiction
regardless of its ability to make use of these resources. However, this is the position that

the policy takes and justifies with the claim that spent nuclear fuel transportation is so
safe that there is no need for the jurisdictions to be prepared.’

The Congressional direction in 180(c) is that the impacted jurisdictions do need to be
prepared. Simply providing a fixed package of training and funding to each jurisdiction
without any knowledge of existing capabilities in any jurisdiction may amount to an
arbitrary and capricious use of agency power under 180(c). Pueblo of Acoma and the
Hazardous Materials Safety Committee encourage OCRWM to recognize that some use of
needs assessment is not mutually exclusive from the incremental assistance policy, and
that even if the agency has committed to incremental assistance as a policy decision, some
elements of needs assessment would greatly assist the agency in accomplishing the
purposes of 180(c). Some form of needs assessment is necessary to:

D comply with the DOE trust responsibility to Indian tribes;
2) ensure that the 180(c) program actually achieves preparedness for NWPA
shipments;
3) determine what the increment of assistance will be;
4) determine the total budget to allocate to the 180(c) program.
1) Needs Assessment Necessary to Comply with the DOE Trust Responsibility to
Indian Tribes

All federally recognized tribal governments are beneficiaries of the federal trust
responsibility, which makes it incumbent on every federal agency, including the
Department of Energy, to protect tribal lands and resources, their treaty rights,
and their way of life. The trust responsibility stems directly from the tribes’
treaties with the federal government and their status as sovereign nations. The
DOE has promulgated its own Indian Policy that recognizes the federal trust
responsibility as being applicable to the DOE, yet the proposed 180(c) policy fails
to analyze the requirements of the trust responsibility. Perhaps nothing is more
vital to the persistence of Indian tribes as culturally distinct entities than the
protection of the integrity of their lands and resources such as water and wildlife.
Pueblo of Acoma and the Hazardous Materials Safety Committee strongly urge
that the 180(c) policy address the trust responsibility issue.

In the context of the proposed 180(c) policy, the trust responsibility requires that

%0  °*“{The Department believes that a jurisdiction’s lack of emergency
response infrastructure does not compromise shipment safety when a jurisdiction is
aware of the steps taken to ensure safety and the Department’s readiness to provide
on-site assistance.” 180© Proposed Policy. 61 FR 24779.



the DOE address the problem of the lack of infrastructure and trained personnel
on many tribal lands. The NCAI Nuclear Waste Program has developed extensive
experience with emergency response training for tribal governments in the last
three years as it has conducted radiological emergency preparedness workshops
in conjunction with Argonne National Laboratory. Interactions with the
individuals responsible for tribal emergency response indicates that there is a
critical lack of trained people and infrastructure on most Indian lands. The trust
responsibility requires the DOE to assure the incremental resources it intends to
provide can actually be utilized by the tribes in a manner that will protect tribal
trust resources. It is notable in this regard that the language of Section 180© does
not place the same limitations on tribal assistance and funding that it does on state
governments:

The Secretary shall provide technical assistance and funds to States for training public
safety officials of appropriate units of local government and Indian tribes through whose
jurisdiction the Secretary plans to transport spent nuclear fuel....

There is nothing in the language of 180(c) that prevents DOE from funding tribal
emergency response infrastructure. The proposed 180(c) policy did not
adequately address these issues by merely stating that a lack of infrastructure does
not compromise shipment safety.” DOE has a responsibility under 180(c) and its
trust obligations to ensure that the tribes are prepared for NWPA shipments.

Pueblo of Acoma and the Hazardous Materials Safety Committee recognize that
the DOE does not have the sole or even the primary responsibility for developing
basic tribal emergency response and safe transportation infrastructure. Clearly
other agencies such as the Federal Emergency Management Agency, the
Department of Transportation and the Department of Interior have significant
roles to play that they have not fulfilled. However, the DOE does have a specific
responsibility defined in the DOE Indian Policy to coordinate with these agencies:

6. THE DEPARTMENT WILL WORK WITH OTHER FEDERAL AND STATE
AGENCIES THAT HAVE RELATED RESPONSIBILITIES TO CLARIFY THE
ROLES, RESPONSIBILITIES AND RELATIONSHIPS OF OUR RESPECTIVE
ORGANIZATIONS AS THEY RELATE TO TRIBAL MATTERS®

Although the DOE Indian Policy has yet to achieve Department-wide
implementation, the DOE fiduciary duties have been reinforced under President
Clinton’s Administration via the Memorandum of April 29, 1994, Government-to-
Government Relations With Native American Tribal Governments.  The

% Infra., footnote 1.

° U.S. Department of Energy American Indian Policy, November 29, 1991, p. 3.



Memorandum for the Heads of Executive Departments and Agencies, reiterates
the unique legal relationship between Native American tribal governments and
the United -States set forth in the Constitution, treaties, statutes, and court
decisions. The highlights of the Memorandum, as it pertains to 180(c) ~ Policy
implementation, calls for the head of each executive department and agency, in
order to ensure that the rights of sovereign tribal governments are fully respected
to: ensure open and candid consultation with tribal governments prior to taking
actions that affect federally recognized tribal governments; assess the impact of
federal plans, projects, and activities on tribal trust resources and assure that tribal
government rights and concerns are considered during the development of such
plans, programs and activities; take appropriate steps to remove any procedural
impediments to working directly and effectively with tribal governments on
activities that affect the trust property and/or governmental rights of the tribes;
and, design solutions and tailor federal programs, in appropriate circumstances to
address specific or unique needs of tribal communities.

Pueblo of Acoma and the Hazardous Materials Safety Committee would
encourage the DOE to take up this issue of developing tribal emergency response
and safe transportation infrastructure at the highest levels of the agency and begin
to request coordination with other responsible federal agencies. Cooperation with
other agencies that have related responsibilities would recognize the principle of
comity, serve the best interests of all, and lead to the fulfillment of DOE’s trust
responsibility to Indian tribes with regard to Section 180(c).

Another area of consideration should be the influence of greater perceived risk on
reservation communities.  Although the risks of properly handled radioactive
wastes may be low, there is a great likelihood that the perceived risks of living
near a nuclear waste route will be quite high. While many non-Indian people feel
free to uproot and move in response to perceived risks, Indian communities will
not move because of ties to the land and culture. These Indian communities may
pay a high price in the distrust and resentment sown by being forced to live next
to a nuclear waste route. In addition, although the Indian communities as a whole
will not move, a few members of the tribe may move away in response to
perceived risk.  This also would have a negative effect on reservation
communities. It has been repeatedly shown that adequate preparation will
dramatically reduce the anxieties of perceived risk. The DOE’s 180(c) policy
should analyze and carefully consider the impacts that perceived risks could have
on tribes and their traditional way of life and ensure that the tribes are adequately
prepared in order to combat these risks.

The DOE must continue to keep the tribes informed on a timely and direct basis
and elicit participation and input on a government-to-government level.
Impacted tribes should be consulted at the time that routes are selected to
determine whether other issues that are critical to the continued survival of Indian
tribes should be considered in the context of the trust responsibility and changes
made to the 180(c) policy. Most of all the DOE must incorporate the tribal
comments and concerns into DOE policy, and fulfill the DOE Indian Policy by
taking affirmative steps to protect the way of life of reservation communities.



2)

3)

Needs Assessment Necessary to Ensure That the 180(c) Program Actually
Achieves Preparedness for NWPA Shipments

-

Pueblo of Acoma and the Hazardous Materials Safety Committee are concerned
that the proposed policy has focused too narrowly on meeting the bare minimum
requirements to comply technically with Section 180(c), and has lost sight of the
goal of actually achieving preparedness for NWPA shipments. As has been
discussed many times with the DOE, creating a sense of preparedness for the
nuclear waste shipments is critical if the impacted communities are to peaceably
accept the potential risks of potentially devastating transportation accidents. The
political risks and the risk of further delays and costs overruns are high if a
number of communities protest vocally against the NWPA shipments. Most
importantly, if a serious accident were to occur and get out of control because the
States and Indian tribes were not prepared, the cost in lives could be very high.

The prepackaged plan of training and funding that is described in 180(c) may not
result in creating preparedness, or a sense of preparedness, if it is not paired with
more attention to the actual needs of the community. This type of “technical
assistance” is what was intended by 180(c) and should not be too difficult or
expensive to achieve. The assistance and funding process should have a
mechanism to follow up with the impacted communities to check that the
resources are meeting the needs. In many instances, the incremental assistance
that is planned by DOE will be adequate. In some instances, and with some
Indian tribes, it will be necessary to supply a little more individualized assistance
to assure that the tribe is able to take advantage of the package of assistance that is
offered. This type of technical assistance and flexibility, to ensure that tribes are
actually prepared, will be greatly appreciated by tribal governments and should
lead to greater acceptance of NWPA transport.

Needs Assessment Necessary to Determine What the Increment of Assistance

The appendix to the 180(c) policy, “Basis for Cost of Program,” describes the
methods that DOE will use to estimate the costs for 180(c) activities. To
determine which and how many people should be trained, what type of training,
and to what levels, the DOE intends to look to industry regulations, the DOE’s
own capabilities to support state and tribal governments, and the comments
provided by stakeholders. The appendix indicates that these determinations have
been made and describes a plan to provide, for each jurisdiction, funding to train 5
emergency responders and 3 vehicle inspectors and to provide “a percentage” of
the salary of a health physicist for planning and coordination costs. Pueblo of
Acoma and the Hazardous Materials Safety Committee encourage the DOE to do
further analysis to determine if this incremental assistance is adequate and to do a
sample needs assessment to determine if these resources will actually result in
adequate preparedness for NWPA shipments.

The first issue to define is what constitutes a sufficient emergency response by a
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jurisdiction and what constitutes a sufficient inspection program. Basic
determinations such as how many people to train and what equipment they
should have are not analyzed in the 180(c) policy and the referenced industry
standards relate only to training goals. A closely related issue is DOE's
capabilities and plans to support state and tribal governments. This issue is not
discussed in the 180(c) policy, and to our understanding the DOE has not released
any plans for supporting state and tribal governments. Determining DOE
capabilities and plans is a prerequisite to determining what constitutes an
adequate response by a state or tribe.

Once these issues are defined, the DOE must have an adequate basis to determine
what incremental level of assistance and funding is necessary to achieve
preparedness by the impacted jurisdictions. Pueblo of Acoma and the Hazardous
Materials Safety Committee suggest that instead of relying solely on comments,
the DOE should conducts a sample needs assessment to gain experience with the
emergency response and inspection capabilities of potentially impacted
jurisdictions. For example, DOE could choose at random five (5) state/local
jurisdictions and five (5) tribal jurisdictions along likely routes, and send trained
DOE personnel to visit these jurisdictions to conduct interviews and view the
available equipment and facilities and the emergency response plans that are in
place. In this manner the DOE may have a basis to determine what level of
incremental resources will actually result in adequate preparedness for NWPA
shipments.

With regard to the funding for “a percentage” of a health physicists salary for
planning and coordination costs, Pueblo of Acoma and the Hazardous Materials
Safety Committee strongly urge the DOE to fund this position at 1007 for
impacted Indian tribes. Most tribal governments have limited or no emergency
response infrastructure and current personnel are stretched to their limit. In order
to develop any kind of institutional cohesion in the planning and preparedness for
NWPA shipments, the average tribe needs to have at least one full-time employee
with the ability to plan and coordinate the tribe’s efforts.

Needs Assessment Necessary to Determine the Total Budget to Allocate to the
180(c) Program

The 180(c) policy seems to take the position that some fixed amount of money
will be allocated for 180(c) purposes and the only issue is the allocation formula.
At some point, the DOE or Congress will have to decide on an amount of money
to allocate to the 180(c) program. Even though the 180(c) program is not intended
to provide all of the emergency response needs of a jurisdiction, some sort of
needs assessment will have to be performed to determine the total 180(c) budget
allocation. First, the level of incremental assistance must be calculated and, as
suggested above, a sample needs assessment would be very useful in that process.
Second, transportation routes must be determined and the number of impacted

jurisdictions must be calculated. These steps will lead to a rational and defensible
budget allocation to 180(c) programs and will help to avoid an arbitrary allocation
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that may prove inadequate to prepare the impacted jurisdictions.

-

Policv on Funding of Drills and Exercises Needs to be Clarified

The 180(c) policy’s analysis of allowable activities for funding states that 180(c) funds are
not available for conducting drills and exercises, as these activities are considered a means
to measure preparedness, an activity which the DOE views as beyond the scope of the
180(c) program which is limited to provision of funds and assistance for training. (61 FR
24774). Pueblo of Acoma and the Hazardous Materials Safety Committee strenuously
object to this policy as it will greatly devalue the 180(c) training program. In our
experience, drills and exercises are not merely a means to measure preparedness, they are
in fact the most crucial aspect of any emergency response training program.

Pueblo of \has conducted two field exercises by our Safety Committee, field exercise
offers’ a valuable opportunity to develop emergency response skills, with the guidance of
experienced teachers, which simply cannot be taught in a classroom. In addition, most
educators have great doubts about the retention of classroom learning by adults unless it
is reinforced with hands-on experience. Pueblo of Acoma has had one real incident

The “no drills and exercises” policy is contradicted in part in the DOE responses to
comments. In the responses, the policy seems to be that recipients may use their funding
for participation or observance of exercises and drills, but such activities are not included
in the proposed basis for estimating funding levels. (61 FR 24779). Clearly drills and
exercises must be funded be funded by 180(c). As stated above, drills and exercises are in
fact the most crucial aspect of any emergency response training program.

The “no drills and exercises” policy was discussed at the DOE Transportation External
Coordination Working Group in Pittsburgh, PA on July 16-18. Here, DOE personnel
stated that the “no drills and exercises” policy was intended to apply only to large-scale,
regional exercises and that small drills and exercises were not excluded. Clearly there is a
need to clarify the policy on drills and exercises, and it is our strong opinion that they
should be allowed and funded by the 180(c) program.

Technical Assistance Definition and Ten Percent Limitation on Equipment Purchases

Should Be Revised

The proposed 180(c) policy states that “technical assistance” from the DOE does not
include the provision of equipment, and that recipients may allocate only up to 10 percent
of their allocated funds to purchase equipment if they choose. (61 FR 27773). There is no
rationale provided for either of these policies, except for a generalized statement that
Section 180(c) technical assistance and funding is limited to “training” only. If such a
limitation on assistance actually exists by the terms of 180(c), this limitation applies only
to states and not to Indian tribes. The language of Section 180(c) does not place the same
limitations on tribal assistance and funding that it does on state governments:

The Secretary shall provide technical assistance and funds to States for training public safety
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officials of appropriate units of local government and Indian tribes through whose jurisdiction the
Secretary plans to transport spent nuclear fuel....

There is nothing in the language of 180(c) that prevents DOE from funding tribal
emergency response infrastructure. Pueblo of Acoma and the Hazardous Materials
Safety Committee would greatly appreciate a clarification of the “technical assistance
does not include equipment” policy in the context of Indian tribes.

The greatest problem facing Indian tribes in preparing for NWPA shipments is a lack of
emergency response infrastructure. The policy as currently written would further thwart
the development of such infrastructure. It would allow tribes to train individuals to deal
with radioactive emergency situations, but would have them do it barehanded. Pueblo
of Acoma and the Hazardous Materials Safety Committee object to both of these policies
and request that they be revised so that tribes receive the necessary equipment to prepare
for NWPA shipments.

CONCLUSION

PUEBLO OF ACOMA HAZARDOUS MATERIALS SAFETY PROJECT:

AUTHORITY-RESOLUTION NO. TC-OCT-04-88-1, DATED OCTOBER 1988.

GOAL-ENHANCE PUBLIC SAFETY AND ENVIRONMENTAL PROTECTION CONCERNING
THE HANDLING AND TRANSPORTATION OF HAZARDOUS MATERIALS

OBJECTIVES:

. DEVELOP TRIBAL EMERGENCY ACTION PROGRAM INCLUDING PREPAREDNESS
AND RESPONSE PLANS, TRAINING, AND RELATED ACTIVITIES

J DEVELOP, AS NECESSARY, RECOMMENDED TRIBAL ORDINANCES AND OTHER
DIRECTIVES TO IMPLEMENT HAZARDOUS MATERIALS (HAZMAT) SAFETY
PROGRAM.

. IMPLEMENTATION OF FEDERAL "EMERGENCY PLAN AND COMMUNITY RIGHT-
TO-KNOW ACT".

Pueblo of Acoma and the Hazardous Materials Safety Committee look forward to working with
OCRWM in further developing a Section 180(c) policy that is intently focused on actually
achieving preparedness for NWPA shipments. Please contact my office at (505) 552-6604 or Mr.
Stanley Paytiamo, Environmental Protection Specialist at (505) 552-9700 for clarifications or more
information.
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