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POLICY MISSIONS THROUGH NEW USES OF EACH OTHER’S AUTHORITY
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For

some of its iniatives ive uses of BC’s antitrust authority.

Past

The history of the connection has been a roller-coaster from the earliest years of the
agency’s existence to our day. From 1914 to 1936, when Section 5 proscribed only unfair
methods of competition, deception and other practices deemed to be “oppressive” to consumers

were common targets of Commission activity even as the Supreme Court flip-flopped over the
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central issue whether the agency had authority to reach these practices without a showing of
adverse effect on competition or competitors." The addition of unfair and deceptive practices
authority in 1936 ended that debate; the agency thereupon proceeded over the next seven
decades to develop largely separate bodies of law under each part of the amended statute.

The 1960s were a period of considerable expansion in the scope and application of both

‘Grand Union*

jurisdictions. Precedents such as Atlantic Refining,” Brown Shoe

developed the principle that unfair methods of competition ig practices offending the

99 ¢¢ 99 Cey

“oppressive,” “exploitive,” “inequitable’

? Atlantic Refining Co. v’ FTC, 381 U.S. 357 (1965).
3 FTC v. Brown Shoe Co., 384 U.S. 316 (1966).
* Grand Union Co. v. FTC, 300 F.2d 92 (2d Cir. 1962).

> Statement of Basis and Purpose of Trade Regulation Rule 408, Unfair or Deceptive Advertising
and Labeling of Cigarettes in Relation to the Health Hazards of Smoking, 29 Fed. Reg. 8355
(1964).

8 FTC v. Sperry & Hutchinson Co., 405 U.S. 233 (1972).
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considers public values beyond simply those enshrined in the letter or encompassed in the spirit
of the antitrust laws” (with an approving citation to the Cigarette Rule Statement).’

That open-ended language invited or at least contributed to an ensuing decade of “over-
exuberance” as the agency tested the outer limits of both of its jurisdictions. The unfair methods
of competition authority was used to attack “shared monopolies” in the cereal and oil industries;

the unfair practices authority became the basis for the Kid-Vid rule %@wr struck on both

different and that difference is instructive®
shortly.
Specifically, the Co; n of the 198

objective definitions of b

conceived and

themselves and not out

’ ghed by countervailing benefits.!" The 1983 Deception Statement

" Id. at 244.

¥ Boise Cascade Corp. v. FTC, 637 F.2d 573 (9" Cir. 1980).

? Official Airline Guides, Inc. v. FTC, 630 F.2d 920 (2™ Cir. 1980).

" E.I duPont deNemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984).

" FTC Statement on Consumer Unfairness, 4 Trade Reg. Rep. (CCH) 413,203 (Dec. 17, 1980).
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defined a practice as deceptive if it is likely to mislead consumers acting reasonably in the
circumstances to their material detriment.'> The Commission thoughtfully applied these

concepts in such cases as Horizon," International Harvester'* and Orkin's; it also refined both

the unfairness and deception elements of the “reasonable basis” doctrine (as first enunciated in
Pfizer)' through its 1984 Advertising Substantiation Policy and ensuing advertising
enforcement actions.'’ , ﬁ%

Both the 1980s set-backs on unfair methods of compg (10 he 1980s happier

14104 F.T.C. 949 (1984

" 108 F.T.C. 263 (198

©81 F.T.C. 23 (1972).

'7 4 Trade Reg. Rep. (CCH) 939,060 (Aug. 2, 1984).
115 F.T.C. 944 (1992).

116 F.T.C. 628 (1993).

2 125 F.T.C. 853 (1998).
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and deception powers (faithful to their 1980s definitions) in addressing new issues in new
settings.
Future
Having now brought history to the present, let me suggest a possible next chapter for the
years ahead as BC in its competition policy mission and BCP in its consumer protection policy

mission confront new challenges that implicate core concerns acro missions and where

the distinct institutional expertises of the two Bureaus could be ght together in fashioning

a bit on Commissioner Leary’s recent remarks on “Self-Regulation and the Interface Between

Consumer Protection and Antitrust.”* I adopt and incorporate by reference herein the entirety of

I Averitt & Lande, “Consumer Choice: Operationalizing A New Paradigm of Antitrust Law”
(Draft as of June 15, 2004).

> Remarks of January 28, 2004. See also Pitofsky, “Self-Regulation and Antitrust,” February
18, 1998.
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his thesis that the Commission should encourage more rather than less self-regulation aimed at
advancing consumer protection objectives but all subject to common-sense safeguards that can
protect against anticompetitive abuse. I would, however, embellish as indicated below.

Self-Regulation

The history and ultimate outcome of the Commission’s California Dental® proceeding

could be construed as exposing problems in or lost opportunities fr ¢ reliance upon the

unfair methods of competition authority in the self-regulation 1e Commission applied

the outset, the Commission had invoked its unfair practices authority as an adjunct to its unfair

methods of competition authority and had then also employed more fully BCP’s experience in
advertising regulation under its established deception standards. The restrictions in the dentists’
code clearly prohibited far more than claims reachable under the Commission’s own established

and now well-accepted definition of a deceptive practice; and the resulting over-regulation could

¥ California Dental Ass’nv. FTC, 526 U.S. 756 (1999).
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be shown to cause consumer injury of a kind meeting the Commission’s own established and
now well-accepted definition of an unfair practice, even if not so clearly also a violation of
existing antitrust law standards.

As Commissioner Leary has suggested, there is considerable room for new kinds of self-
regulation to address emerging consumer concerns and advance consumer protection policy

objectives in the years ahead, and it can occur without material ris rust liability.

Obvious examples include internet marketing and email spa o privacy and data

There are roles for bot P and BC on this front, with BCP promoting industry initiatives and
contributing ideas to the evolution of specific proposals for consideration and with BC providing
the advice on approaches that avoid antitrust concerns.

At the same time, the agency need not allow the Supreme Court’s California Dental

decision to inhibit enforcement initiatives against associations that cross the line between
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desirable and undesirable self-regulation activity. Indeed, BC can develop stronger means of
inducing associations to accept responsibility for addressing consumer concerns in enlightened
ways; it can invoke BCP’s unfairness doctrine as a supplement to the unfair methods of
competition authority to challenge associations whose codes of conduct impede rather than

facilitate evolution of marketplace solutions to consumer concerns. In short, the Commission

can pursue a robust program of encouraging more of the “good” ki private concerted

community on the desirability of disclosures about potential patent claims during standard-
setting so that participants are properly informed when they vote on affected specifications. That
consensus, however, evaporates on the question of how to ensure that meaningful and timely

disclosures occur.**

** See generally Skitol, “Concerted Buying Power in Standard-Setting: Part of a Solution to the
Patent Holdup Problem,” American Antitrust Institute Conference on Buyer Power, June 22,
2004, at 4-7.
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The Commission’s efforts to date to address this problem under its unfair methods of
competition authority have been controversial. The agency has struggled to define viable
theories under which a patent holder’s failure to disclose -- or “inadequate” disclosure of -- its

patent claims during standard-setting can be found to create market power or otherwise to be

sufficiently anticompetitive in conventional terms to amount to an antitrust violation.

g O%Pj ective than already
s

ed during standard-setting,

Rev. 1889, 1903-08 (

*® The FTC’s position on the extent to which a patent owner’s disclosure duty rests on the
knowledge of, or something akin to deliberate deception by, employees participating in the
standard-setting has been unclear and the subject of conflicting perspectives ever since final
action on the Dell consent order in 1996. The Commission majority’s explanatory statement at
that time said that “Dell failed to act in good faith to identify and disclose patent conflicts”; its
failure to disclose was “not inadvertent”; the agency disclaimed any intent “to signal that there is
a general duty to search for patents” and said its order “should not be read to create a general
rule that inadvertence in the standard-setting process provides a basis for enforcement action.”
Dell Computer Corp., 121 F.T.C. 616, 625-26 (1996). Dissenting Commissioner Azcuenaga
disagreed: by “failing to take a clear stand on what legal standard it [intended] to apply,” the
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A related and in some respects even larger problem that the agency has not yet begun to
address is that, even when a patent claim is disclosed during standard-setting, the owner
withholds meaningful information on its intended license terms until after the standard in
question is adopted and an entire industry is locked into use of it in developing compliant

products. Standard-setting participants are, in essence, forced to vote on “buying” the patented

input into the proposed standard without knowing what the input w, .compared to

alternatives that might be considered if license terms were di ior to the voting stage.

to require disclosure of license terms unde uch a requirement would in

4

itself invite antitrust trouble.?’

majority in her view created highly mischievous confusion over the “antitrust-based duty of care
for” standard-setting participants; and the majority’s attribution of “constructive” knowledge to
the Dell employee involved in the standard-setting there in question led in her view “to a strict
liability standard under which a company would place its intellectual property at issue simply by
participating in the standard-setting process.” Id. at 627, 629-30.

*7 See Skitol paper at 8-19.
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“material” information can be considered both a deceptive and unfair practice.”® The standard-
setting context would be a novel and perhaps difficult application of BCP precedents in this
respect but one well worth serious exploration. Proffered justifications for nondisclosures in
many circumstances are at least questionable under close scrutiny; adverse effects on standard-
setting processes and on the consuming public are often both obvious and serious. In situations
of this kind, the Commission could move standard-setting in more ened (procompetitive)

directions by fashioning rules under which failures to disclose] nation of this sort are

deemed to be unfair and deceptive.”

new Standards Development Organization Advancement Act of 2004 and its assurance of rule-
of-reason treatment for standards development activity generally. But, even without strict

liability, standards groups could be held liable under an unfairness theory for their employment

* See, e.g., International Harvester Corp., 104 F.T.C. 949, 1055-62 (1984).
¥ See Averitt & Lande paper at 112-13.

0 456 U.S. 556 (1982).
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of procedures that enable patent owners’ manipulation of standard-setting processes in ways that
create exclusionary effects.

The general idea of invoking the Commission’s unfairness doctrine as a supplement to
antitrust principles in the standard-setting area is not new and is not original to this writer. Tim
Muris suggested this very course 21 years ago in his comments on the Final Staff Report

Regarding the Commission’s Proposed Standards and Certificatio “(a BCP initiative): “the

Hydrolevel case dramatically illustrates [that] standard-setti@g ‘canbemisused to exclude

versus undesirable suppression of competition. Weapons of choice employed in these wars
include (a) new kinds of questionable (less than open) collaboration among leading competitors
within one or more of these sectors to promote and employ DRM solutions fashioned to preempt

opportunities for competing solutions and to disadvantage competitors in related product spaces;

! Timothy J. Muris, Standards and Certification Rule, Statement Accompanying the Final Staff
Report, Bureau of Consumer Protection, 43 Fed. Reg. 57269 (1983).
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and (b) lawsuits reaching new heights of aggressiveness and abuse based on what can only be
described as extreme interpretations of IP rights and of the Digital Millennium Copyright Act in
particular, thereby suppressing competition through the mere pendency and weight of these
litigation processes generally.

Courts,’* Congress® and the FCC?** have been struggling mightily over all of these issues.

The FTC has been “missing in action” with no visible input to date .18 unfortunate because

(untimely) disclosure of information about adverse effects of DRM solutions on product

32 See, e.g., Lexmark Int’l, Inc. v. Static Control Components, Inc., 253 F.Supp. 2d 943 (E.D. Ky.
2003) (appeal pending); The Chamberlain Group, Inc. v. Skylink Technologies, Inc., _F. Supp.
2d __ (N.D.IIL. 2003) (appeal pending).

3 See, e.g., H.R. 107, S. 2560, recent hearings on them, etc.
** See, e.g., Digital Broadcast Content Protection, FCC Dockets 02-230, 04-64.

3% See AAI Letter of March 22, 2004 [cite].
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functionality implicating a growing array of consumer electronics, computing and
communications devices.

So, most immediately, the Commission could constructively provide its perspectives --
with input from both BC and BCP -- on all of these issues through amicus briefs in pending

litigation, appearances at hearings on pending legislation, and comments to the FCC on pending

proceedings in this area. BC could also begin close scrutiny of so e new kinds of

collaborative activity under which industry groups are creati ds, technology pools and

Installed Base Opportunism

My fourth example concerns the “Kodak Doctrine” and its use to protect locked-in
consumers in “aftermarkets” for service, consumables or other products that are complementary

to durable goods purchases. The private plaintiffs’ antitrust bar has had a tough time, to say the

%% See Averitt & Lande paper at 113-16.
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least, in its efforts to turn insights from the 1992 Kodak decision’” into wins for aftermarket
clients against original equipment manufacturers (“OEMs”).*®

On the one hand, the Supreme Court established the general proposition that OEMs
“may” exercise power and bring about exclusionary effects in aftermarkets, to the detriment of

aftermarket rivals and equipment owners alike, in circumstances involving both pre-purchase

information imperfections and post-purchase switching costs. On 1 %%@r hand, plaintiffs have

consistently failed in their burden of proving the existence of, itions in litigated cases.

singly

37 Eastman Kodak ¢ Technical Servs., Inc., 504 U.S. 451 (1992).

** See [New Kodak article in forthcoming ABA Antitrust Law Journal]; see also Grimes,
“Antitrust and the Systemic Bias Against Small Business: Kodak, Strategic Conduct, and
Leverage Theory,” 52 Case Western Reserve L. Rev. 231 (2001).

9 See, e.g., In Re Independent Service Organizations’ Antitrust Litigation, 203 F.3d 1322 (Fed.
Cir. 2000).

¥ Verizon Communications Inc. v. Law Offices of Curtis v. Trinko, 124 S. Ct. 872 (2004).

1 See Skitol, “Correct Answers to Large Questions About Verizon v. Trinko,” Antitrust Source,
May 2004.
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One result of these antitrust developments is that equipment owners -- lots of consumers
including both individuals and small businesses — are now vulnerable to significant injury from
post-purchase opportunistic conduct without effective means of protecting themselves from it.
They might well have purchased the product in question without access to meaningful
information on life-cycle costs and are now subject to high switching costs; they are locked into

an installed base that the OEM can exploit in the absence of open rarket competition. The

purchase concerns consumer problem would be solved through this information

remedy; OEMs may even benefit from it because the disclosures would strengthen their defenses
against any future Kodak-style antitrust claims (to whatever extent aftermarket rivals continue to

pursue them in the post-Trinko environment).

DC\407622\1 -16 -



Let me conclude with an organizational suggestion. Serious and sustained integration of
BC and BCP missions to advance common or complementary policy objectives is unlikely to
occur without delegation of an integration role to an office and person committed to it. The
Commission’s former Office of Policy Planning, particularly as led by Caswell Hobbs during the
1970s, performed this function in a prodigious manner. Mr. Hobbs’ paper for this Symposium

delineates the history, including many rulemaking initiatives that s “both competition and

consumer protection objectives through a variety of informa:% ure and related remedies.

e would be assisted by a staff
A

1 marketing experts dedicated

supervision of the Office Director and his deputies. The Office would issue an annual report on
its activities, inviting public comment and input. Such an Office could become an invaluable

incubator of policy innovations for the years ahead.
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