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Seminal Case Law

Section 1 - Overall Authority of Inspector Generals

National Aeronautics and Space Administration v. FLEA, 527 U.S. 229 (1999).
OIG investigator is a “representative of the agency”, and committed unfair labor
practice when he interviewed employee without requested union representation.
U.S. Department of Justice v. FLEA 2001 U.S.App. LEXIS 21573 (D.C.Cir. 2001).
OIG agents were “representatives of the agencies” when they interviewed
employee as part of a criminal investigation, committing an unfair labor practice
when they refused his request for union representation.

Truckers United for Safety v. Mead 251 F.3d 183 (D.C.Cir 2001).
IG, at that time, had no authority to engage in criminal investigations that are at
the heart of an agency’s general compliance enforcement responsibilities
(subsequently permitted by statute).

NRC v. FLRA, 25 F.3d 229 (4th Cir. 1994).
Court held that the Federal Service Labor-Management Relations Statute did not
require the NRC to bargain about investigatory interviews because that would
authorize the parties to interfere with the independent status of the Inspector
General.

Adair v, Rose Law Firm, 867 F.Supp. 1111 (D.D.C. 1994). IG’s authority under IG Act
extends to investigation of fraud, waste, and abuse by recipients of government
funds under government programs, not just acts by the agencies.

Gould v. General Services Administration, 688 F.Supp. 689 (D.D.C., 1988).
Otherwise non-exempt contract documents originally created for routine auditing
purposes may subsequently be considered “records or information compiled for
law enforcement purposes” under 5 U.S.C. 8 552(b) (7) when placed in an
investigatory file and utilized for purposes of a law enforcement investigation.
Allowed OIG to withhold audit work paper against FOIA request.

U.S. v. Art Metal-U.S.A., Inc., 484 F.Supp. 884 (D.NJ. 1980).
OIG distinguished from IRS, which, under 26 U.S.C. 8 7122, loses its
investigative power to continue civilly once the DOJ begins to move criminally;
the powers of the OIG are not so limited.




Section 2 - Subpoena Authority of Inspector Generals

U.S. v. Legal Servs. for New York City, 249 F.3d 1077 (D.C. Cir. 2001).
Court enforced OIG subpoena requesting information that included identification
of appellant’s clients. The court held that compliance with the subpoena would
not be unduly burdensome, as the remote possibility of a linkage between client
identity and subject matter of cases would not unduly disrupt or seriously hinder
appellant’s provision of legal services.

U S. v. Aero Mayflower Transit Co., Inc., 831 F.2d 1142 (D.C. Cir. 1987).
Use of IG subpoenas, versus grand jury subpoenas, authorized even if IG merely
serving as conduit for DOJ investigation.

U.S. v. lannone, 610 F.2d 943 (D.C. Cir. 1979).
IG’s do not have testimonial subpoena authority.

University of Medicine and Dentistry of New Jersey v. Corrigan, 2003 U.S. App. LEXIS
21082 (3d. Cir. 2003).
Court enforced OIG subpoena, holding that the PATH audits were squarely within
the broad authority of the inspector general to audit healthcare providers for the
purpose of preventing fraud and abuse within the Medicare program. The audits
do not represent a transfer of program operating responsibilities, but rather, a
permissible duplication of functions or copying of techniques.

U.S. v. Chevron U.S.A., 186 F.3d 644 (5th Cir. 1999).
Court enforced OIG subpoena requesting confidential and proprietary
information, holding that the subpoenas were neither outside OIG authority nor
unduly burdensome. The protective order afforded adequate protection in light of
the OIG’s stipulation not to disclose protected competitive materials.

Winters Ranch Partnership v. Viadero, 123 F.3d 327 (5th Cir. 1998).
Court enforced OIG subpoena duces tecum, holding that they were issued for a
purpose within GIG statutory authority, to test the efficiency of the federal
program implementation. Court did not find that the GIG had usurped the
program operating responsibilities.

Burlington N. R. R. Co. v. Office of Inspector Gen., 983 F.2d 631 (5th Cir. 1993).
Court denied enforcement of subpoena duces tecum, concluding that OIG
exceeded its statutory oversight authority when it attempted to assume the
regulatory compliance functions of the Railroad Retirement Board and IRS.

United States v. Guerrero, 4 F.3d 749 (9th Cir. 1993).
Court enforced OIG subpoena requiring the governor to provide access to the
records needed to perform an audit of the Commonwealth of the Northern
Mariana Islands. The court held that there was no intrusion on the right to self-
governance.
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION, ETC., ET AL.,
PETITIONERS v. FEDERAL LABOR RELATIONS AUTHORITY ET AL.

No. 98-369
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March 23, 1999,Argued
June 17,1999, Decided

PRIOR HISTORY: ON WRIT OF CERTIORARITO
THE UNITED STATES COURT OF APPEALS FOR
THE ELEVENTH CIRCUIT.

DISPOSITION: 120F.3d 1208 affirmed.

LexisNexis(TM) HEADNOTES- Core Concepts:

SYLLABUS: The day after enacting the Inspector
General Act (IGA), which created an Office of
Inspector General (OIG) in the National Aeronautics
and Space Administration (NASA) and other federal
agenciesCongressnactedhe FederalServiceLabor-
ManagemenRelationsStatute(FSLMRS),which, inter
alia, permitsunion participationat an employeeexami-
nation conducted'by a representativef the agency"if
the employeebelievesthat the examinationwill result
in disciplinary action and requestssuchrepresentation,
5 U.S.C.§ 7114(a)(2)(B).WhenNASA's OIG (NASA-
OIG) beganinvestigatinga NASA employee'sctivities,
aNASA-OIG investigatoiinterviewedtheemployeeand
permittedjnteralios,theemployee'sinionrepresentative
to attend.Theunionsubsequentlyiled a chargewith the
FederalLabor RelationsAuthority (Authority), alleging
that NASA andits OIG had committedan unfair labor
practicewhen the investigatorlimited the union repre-
sentative'participationin theinterview.In ruling for the
union, the AdministrativeLaw Judgeconcludeathatthe
OIG investigatoiwasa "representativebf NASA within
§ 7114(a)(2)(B)'sneaning andthattheinvestigator'de-
havior hadviolatedthe employee'sight to union repre-
sentation.On review, the Authority agreedand granted
relief againsbothNASA andNASA-OIG. TheEleventh
Circuit grantedthe Authority's applicationfor enforce-
mentof its order.

Held: A NASA-OIG investigatoris a "representativebf

NASA whenconductingan employeeexaminationcov-
eredby § 7114(a)(2)(B)Pp. 3-17.

(a) Contraryto NASA's andNASA-OIG'sargumentor-
dinarytoolsof statutory construction, combinedth the
Authority's position,leadto the conclusionthatthe term
"representativefis not limited to a representativef the
"entity" that collectively bargainswith the employee's
union. By its terms, § 7114(a)(2)(B)refers simply to
representativesf "the agency,"which, all agree,means
NASA. The Authority'sconclusionis consistentvith the
FSLMRSand,to the extentthe statuteandcongressional
intentareunclear,the Courtmay rely on the Authority's
reasonablgudgment. See, e.g., Federal Employeesv.
Departmenof Interior, 526U.S. , . TheCourtrejects
additionalreasonghat NASA andNASA-OIG advance
for their narrow readingPp. 3-8.

(b) ThelGA doesnotprecludeandin factfavors,treating
OIG personnebsrepresentativesf theagenciesheyare
duty-boundo auditandinvestigate The IGA createcho
centraloffice or officerto supervisedirect,or coordinate
the work of all OlGs and their respectivestaffs. Other
than congressionatommitteesand the President,each
InspectorGeneralhasno supervisorotherthanthe head
of theagencyof whichtheOIG s part.Congresgertainly
intendedhatthe OlGswould enjoyagreatdealof auton-
omy, but an OIG's investigativeoffice, as contemplated
by thelGA, is performedwith regardto, andonbehalfof,
theparticularagencyin whichit is stationedSee5 U.S.C.
App.88 2, 4(a), 6(a)(2).Any potentiallydivergentinter-
estsof the OlGsandtheir parentagencies- e.g.,anOIG
hasauthorityto initiate andconductnvestigationandau-
dits without interferencdrom the agencyhead,§ 3(a)—
donotmakeNASA-OIG anylessaNASA representative
whenit investigatestNASA employeeFurthermorenot
all OIG examinationsubjectto § 7114(a)(2)(Bwill im-
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plicatean actualor apparentonflict of interestwith the

rest of the agency; and in many cases honest cooperation

can be expectedbetweenan OIG and agencymanage-
ment.Pp. 8-13.

(c) NASA's and NASA-OIG's additional policy argu-
mentsagainstapplying 8 7114(a)(2)(B)to OIG inves-
tigations— that enforcing§ 7114(a)(2)(B)in situations
similartothiscasevouldundermineNASA-OIG'sability
to maintainthe confidentialityof investigationsandthat
theAuthority hasconstrued 7114(a)(2)(B)obroadlyin
otherinstanceghatit will impair NASA-OIG'sability to

performits responsibilities- areultimatelyunpersuasive.

It is presumedhat Congres$ook accounibf therelevant
policy concernsvhenit decidedo enactthe IGA and,on
that statute'seels,§8 7114(a)(2)(B)Pp. 14-16.

(d) Thattheinvestigatoiin thiscasenvasactingasaNASA
representativéor § 7114(a)(2)(B)purposesnakesit ap-
propriateto chargeNASA-OIG, as well as its parent
agency,with responsibilityfor ensuringthat investiga-
tionsareconductedn compliancewith the FSLMRS.P.
17.

120F.3d 1208 affirmed.

COUNSEL:

David C. Fredericlargued thecause foipetitioners.

David M. Smitharguedthe causefor respondenEederal
LaborRelationsAuthority.

StuartKirsch arguedthe causefor respondenfmerican
Federatiorof GovernmenEmployees.

JUDGES: STEVENS,J., deliveredthe opinion of the
Court,inwhichKENNEDY, SOUTER,GINSBURG,and
BREYER, JJ.,joined. THOMAS, J., filed a dissenting
opinion,in which REHNQUIST,C. J.,andO'CONNOR
and SCALIA,JJ., joined.

OPINIONBY: STEVENS

OPINION: [*231] [**1982] [***265]

JUSTICE STEVENS delivered the opinion of the
Court.

[**HR1A] OnOctoberl2,1978,Congresenactedhe
InspectoiGeneralAct (IGA), 5U.S.C.App.8 1 etseq.p.
1381,whichcreatedanOffice of InspectoiGenera(OIG)
in eachof severafederalagenciesincludingtheNational
AeronauticandSpaceAdministration(NASA). Thefol-
lowing day,Congres&nactedheFederalServicelLabor-

ManagemenRelationsStatute (FSLMRS),5 U.S.C. §
7101et seq.,which providescertainprotectionsjnclud-
ing unionrepresentatiorto a variety of federalemploy-
ees.The questionpresentedyy this caseis whetheran
investigatoremployedin NASA's Office of Inspector
General(NASA-OIG) canbe considered "representa-
tive" of NASA whenexamininga NASA employeesuch
thattherightto unionrepresentatiom theFSLMRSmay
beinvoked.§ 7114(a)(2)(B) Althoughcertainarguments
of policy maysupporta negativeanswetto thatquestion,
the plain text of the two statutes buttressedy admin-
istrative deferenceand Congresstountervailingpolicy
concernsgdictatesanaffirmative answer.

In Januaryl993,in responséo informationsupplied
by the FederalBureauof Investigation(FBI), NASA's
OIG conducted[*232] aninvestigatiorof certainthreat-
eningactivitiesof anemployeeof the GeorgeC. Marshall
Spacd-light Centerin Huntsville,Alabamawhichis also
acomponenbf NASA. A NASA-OIG investigatorcon-
tactedthe employee [***266] to arrangefor aninter-
view and,in responsdo the employee'sequestagreed
thatboththeemployee'sawyerandunionrepresentative
could attend.The conductof the interview gaverise to
a complaintby the union representativéhat the investi-
gatorhadimproperlylimited his participation.Theunion
filed achargewith the FederalLaborRelationsAuthority
(Authority) allegingthatNASA andits OIG hadcommit-
ted anunfair labor practice.See5 U.S.C.88 7116(a)(1),

(8).

[**HR2A] TheAdministrativeLaw Judge(ALJ) ruled
for theunionwith respecto its complaintagainsNASA-
OIG. SeeApp. to Pet. [**1983] for Cert.71a.The ALJ
concludedhattheOIGinvestigatowasa'representative”
of NASA within themeaningof § 7114(a)(2)(B)andthat
certainaspect®f theinvestigator'vehaviorhadviolated
theright to unionrepresentationnderthatsection.ld. at
64a-65a69a-70a0n review, the Authority agreedthat
the NASA-OIG investigatorpreventedthe union repre-
sentativefrom actively participatingin the examination
and(1) orderedbothNASA andNASA-OIG to ceaseand
desist(a) requiringbargainingunit employeedo partic-
ipatein OIG interviewsunder8 7114(a)(2)(B)without
allowing active participationof a union representative,
and(b) likewise interferingwith, coercing,or restraining
employeeén exercisingheirrightsunderthestatuteand
(2) directedNASA to (a) order NASA-OIG to comply
with 8 7114(a)(2)(B)and(b) postappropriatenoticesat
theHuntsvillefacility. NASA50F.L.R.A.601,602,609,
622-623 (1995).

NASA and NASA-OIG petitionedfor review, ask-
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ing whetherthe NASA-OIG investigatorwas a "repre-
sentative"of NASA, andwhetherit wasproperto grant
relief againstNASA aswell asits OIG. The Court of
Appealsupheldthe Authority'srulingson bothquestions
and grantedthe [*233] Authority's applicationfor en-
forcemenpf its order. 120F.3d1208,1215-1211CA11
1997).Becaus®f disagreemeramongheCircuit Courts
overtheapplicabilityof § 7114(a)(2)(B)in suchcircum-
stancesseeFLRAV. United StatesDept. of Justice,137
F.3d 683 (CA2 1997); United StatesDept. of Justicev.
FLRA,309U.S.App.D.C.84,39F.3d361(CADC1994);
DefenseCriminal InvestigativeServ.v. FLRA, 855 F.2d
93(CA31988),we granteccertiorari.525U.S. (1998).

I
The FSLMRSprovides,in relevant part,

"(2) An exclusiverepresentativef an appropriate
unit in an agencyshall be given the opportunityto be
representedt—

"(B) anyexaminatiorof anemployedn theunit by a
representative aheagencyin connection withan inves-
tigationif —

"(i) theemployeereasonablhpelievesthatthe exam-
ination may resultin disciplinaryactionagainstthe em-
ployee;and

"(ii) theemployeerequestsepresentation.5 U.S.C.
§ 7114a).

[**HR1B] [**HR2B] In thiscaseit is undisputed
that the employeereasonablybelievedthe investigation
could resultin discipline againsthim, that he requested
unionrepresentatiorthatNASA is therelevant'agency,"
and [***267] that, if the provision applies,a viola-
tion of § 7114(a)(2)(B)occurred.The contestedssueis
whethera NASA-OIG investigatorcan be considereca
"representativedf NASA whenconductinganemployee
examinatiorcovered byg 7114(a)(2)(B).

[**HR3A] NASA andits OIG arguethat, when §
7114(a)(2)(B)is readin contextand comparedwith the
similar right to unionrepresentatioprotectedn the pri-
vatesectorby the NationalLaborRelationsAct, theterm
"representative’[*234] refersonly to arepresentativef
agencymanagement "i.e., the entity thathasa collec-
tive bargainingrelationshipwith the employee'sinion."
Brief for Petitionersl3. NeitherNASA nor NASA-OIG
hassucha relationshipwith the employee'sinion at the
Huntsville facility, see5 U.S.C.§ 71123b)(7) (excluding
certain agencyinvestigatorsand auditorsfrom "appro-
priate" bargainingunits), andso the investigatorin this

casecouldnothavebeena"representativedf therelevant
"entity."”

By its terms, § 7114(a)(2)(B)is not limited to in-
vestigationsconductedby certain "entities" within the
agencyin question.It simply refersto representatives
of "the agency,"which, all agree, meansNASA. Cf.
§ 7114(a)(2)(referring to employees'in the unit" and
an exclusiverepresentativéof an appropriateunit in an
agency").Thus, relying on prior rulings, the Authority
found no basisin the FSLMRS or its legislativehistory
to supportthe limited readingadvocatedoy NASA and
its OIG. The Authority reasonedhatadoptingtheir pro-
posal might erodethe right by encouragingthe use of
investigativeconduitsoutsidethe employee'dargaining
unit, and would otherwisefrustrate Congressapparent
policy of protectingcertainfederalemployeesvhenthey
areexamined[**1984] andjustifiably feardisciplinary
action.50 F.L.R.A.at 615,andn. 12. Thatis, therisk to
the employees not necessarilyelatedto which compo-
nentof an agencyconductsthe examination.See App.
to Pet.for Cert. 65a (information obtainedby NASA-
OIG is referredto agencyofficials for administrativeor
disciplinaryaction).

In resolvingthisissue the Authority wasinterpreting
the statuteCongresglirectedit to implementandadmin-
ister. 5 U.S.C.8 7105. The Authority's conclusionis
certainly consistentwith the FSLMRS and, to the ex-
tentthe statuteand congressionaintent are unclear,we
may rely on the Authority's reasonablgudgment.See
Federal Employeess. Departmentof Interior, 526 U.S.

. (1999)(slipop.,at5); Fort StewartSchools.. FLRA,
495U.5.641,644-645,109L. Ed.2d659,110S.Ct.2043
(1990). [*235]

Despitethe text of the statuteand the Authority's
views, NASA and NASA-OIG advancethree reasons
for their narrowreading.First, the languageat issueis
containedin a larger sectionaddressingights and du-
ties relatedto collective bargaining;indeed,5 U.S.C.
§ 7114 is entitled "Representatiorrights and duties."
Thus,othersubsectionslefinethe union'sright to exclu-
sive representatiomf employeesn the bargainingunit,
§ 7114(a)(1); its right to participatein grievancepro-
ceedings8 7114(a)(2)(A);andits right andduty to en-
gagein good-faithcollectivebargainingwith theagency,
8§ 7114(a)(4),(b). That contexthelpsexplainwhy the
right grantedin 8 7114(a)(2)(B)is limited to situations
[***268] in which the employee"reasonablybelieves
thattheexaminatiomrmayresultin disciplinaryaction"—a
conditionrestrictingtheright to unionpresencer partic-
ipationin investigatoryexaminationshatdo notthreaten
thewitnessemploymentWe find nothingin this context,
however,suggestinghat an examinationthat obviously
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presentghe risk of employeedisciplineis nevertheless
outsidethecoveragef thesectiorbecausd is conducted
by aninvestigatorhousedin one office of NASA rather

thananotherOnthis point, NASA'sinternalorganization

is irrelevant.

Secondthe phrase'representativef the agency"is
usedin two otherplacesin the FSLMRS whereit may
referto representativesf agencymanagemenactingin
their capacityas actualor prospectivepartiesto a col-
lective bargainingagreementOne referencepertainsto
grievances,8 7114(a)(2)(A),and the other to the bar-
gaining processitself, 8 7103(a)(12)(defining "collec-
tive bargaining") NASA andNASA-OIG submitthatthe
phraseatissueshouldordinarily retainthesamemeaning
whereveusedn thesamestatuteandwe agree But even
acceptindNASA andNASA-OIG'scharacterizatioof 8§
7114(a)(2)(A)and7103(a)(12)thefactthatsome'repre-
sentative®f the agency"may performfunctionsrelating
to grievancesand bargainingdoesnot meanthat other
personnelwho conduct [*236] examinationscovered
by § 7114(a)(2)(B)are not also fairly characterizeds
agency'representatives.As an organizationan agency
mustrely on a variety of representative® carry out its
functionsand,thoughactingin differentcapacitiesgach
may be actingfor, and onbehalf of ,the agency.

Third, NASA andNASA-OIG assertthat their nar-
row constructionis supportedy the historyandpurpose
of § 7114(a)(2)(B) As is evidentfrom statementdy the
authorof theprovisionnl aswell assimilartextin NLRB
v.J. Weingarten|nc.,420U.S5.251,43L. Ed.2d 171,95
S.Ct. 959(1975),this sectionof the FSLMRSwas pat-
ternedafter that decision.In Weingarten we upheldthe
NationalLabor RelationsBoard'sconclusionthatanem-
ployer'sdenialof anemployee'sequesto havea union
representativpresenataninvestigatoryinterview,which
theemployee[**1985] reasonablyelievedmightresult
in disciplinary action, was an unfair labor practice.ld.
at 252-253,256. We reasonedhat the Board'sposition
was consistenwith the employee'sght under § 7 of the
NationalLaborRelationsAct (NLRA) to engagen con-
certedactivities. Id. at 260. Given that history, NASA
andits OIG contendthatthe comparablgrovisionin the
FSLMRSshouldbelimited to investigationdy represen-
tativesof that part of agencymanagemenith respon-
sibility for collectively bargainingwith the employee's
union.

nl CongressmatJdall, whosesubstitutecon-
tained the section at issue, explained that the
"provisions concerning investigatory interviews
reflect the . . . holding in" Weingarten 124
Cong.Rec.29184(1978); Legislative History of
the FederalServiceLabor-ManagemerRelations

Statute, Title VII of the Civil Service Reform
Act of 1978 (CommitteePrint compiled for the
House Subcommitteeon Postal Personneland
Modernizationof the Committeeon Post Office
and Civil Service), Comm. Print No. 96-7, p.
926 (1979) (hereinafte=SLMRS Leg. Hist.); see
NASAS50 F.L.R.A601, 606(1995).

This argumentignoresthe important [***269] dif-
ferencebetweenthe text of the NLRA and the text of
theFSLMRS.Thatthegeneraprotectionaffordedto em-
ployeesby § 7 of the NLRA provideda sufficientbasis
for the Board'srecognitionof a novelright in the private
sectorseeid. at260-262,[*237] 266-267 doesnotjus-
tify the conclusion that the text éhe FSLMRS— which
expresslygrantsa comparableaight to employeesn the
public sector— should be narrowly construedto cover
some,but not all, interviewsconductedoy agencyrep-
resentativeshat havea disciplinary potential.Congress'
specificendorsementf a governmentemployee'sight
to union representatiotby incorporatingit in the text of
the FSLMRSgivesthatright a differentfoundationthan
if it were merelythe productof an agency'sattemptto
elaborateon a more generalprovisionin light of broad
statutorypurposesn2 Thebasisfor therightto unionrep-
resentatiorin this contextcannotcompelthe uncodified
limitation proposedy NASA andits OIG.

n2 Seeid. at 608, n. 5 (Congressrecog-
nizedthatthe right to union representatiomight
evolve differently in the federaland private sec-
tors);H. R.Conf.Rep.N0.95-1717p. 156(1978),
FSLMRSLeg.Hist. 824;cf. Karahaliosv. Federal
Employees489U.S5.527,534,103L. Ed. 2d 539,
109S.Ct. 1282(1989)(the FSLMRS"is notacar-
bon copyof the NLRA").

[**HR1C] [***HR3B] Employing ordinary tools
of statutory construction, in combination with the
Authority's positionon the matter,we haveno difficulty
concludingthat§ 7114(a)(2)(B)is not limited to agency
investigatorsepresentingn”entity" thatcollectivelybar-
gainswith theemployee'sinion.

[**HR1D] [***HR4A] Much of the disagreement
in this caseinvolvesthe interplaybetweernthe FSLMRS
andthe InspectorGeneralAct. On NASA's andNASA-
OIG'sview, aproperunderstandingf the IGA precludes
treatingOIG personnehs"representativestf the agen-
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ciesthey are duty-boundto audit andinvestigate They
addthat the Authority hasno congressionamandateor
expertisewith respectto the IGA, andthuswe owe the
Authority no deferenceon this score.lt is unnecessary
for usto defer,however,because carefulreview of the
relevaniGA provisionsplainly favorsthe Authority'spo-
sition. [*238]

Section2 of the IGA explainsthe purposeof the Act
andestablishesanoffice of InspectoiGeneral'in eachof
alist of identifiedfederalagenciestherebyconsolidating
audit and investigationresponsibilitiesinto one agency
componentlt provides:

"In order tocreate independenind objective units-

"(2) toconductandsupervisauditsandinvestigations
relatingto the programsand operationf the establish-
mentslisted insection 11(2);

"(2) to provideleadershipand coordinationandrec-
ommendpoliciesfor activitiesdesignedA) to promote
economyefficiency,andeffectivenessn the administra-
tion of, and(B) to preventanddetectfraudandabusen,
suchprogramsand operationsand

"(3) to providea meansfor keepingthe headof the
establishmenand the Congressully and currently in-
formed aboutproblemsand deficienciesrelating to the
administrationof suchprograms [***270] and oper-
ations and the necessityfor and progressof corrective
action;

"thereis herebyestablishedh eachof suchestablish-
mentsan office of InspectorGeneral."5 U.S.C.App. §
2.

NASA is oneof morethan20 "establishmentshow
listedin 8§ 11(2).n3

n3 Suchestablishmentaredescribeds"agen-
cies" in other federal legislation, such as the
FSLMRS. See5 U.S.C.8§ 101-105,7103(a)(3).
Note alsothat other OlGs were createdby subse-
guentamendmentso the IGA and may be struc-
tureddifferently thanthoseOIGs,suchasNASA's,
discussedh thetext. Seee.g, 5 U.S.C.App. 888,
8E, 8G.

[*+1986]

Section3 of theIGA providesthateachof theoffices
createdby § 2 shall be headedby an InspectorGeneral
appointeday the Presidentandconfirmedby the Senate,
"without regardto political affiliation and solely on the
basisof integrity and demonstratedhbility in account-
ing, auditing, financialanalysis,Jaw, managemenanal-

ysis, public administration, [*239] or investigations.'
§ 3(a). Eachof theselnspectorsGeneral'shall reportto
andbe underthe generalsupervisionof the headof the
establishmentnvolved or, to the extentsuch authority
is delegatedthe officer nextin rank below suchhead,"
but shallnot be subjectto supervisiorby any lesseroffi-

cer.lbid. Moreover,aninspectoiGeneral'seniorswithin

the agencymay not "preventor prohibit" the Inspector
Generalfrom initiating or conductingany auditor inves-
tigation. Ibid.; seealso 8§ 6(a)(2). The Presidentretains
the powerto removean InspectorGeneralfrom office. §

3(b).

Section4 containsa detaileddescriptionof the du-
tiesof eachinspectorGeneralwith respecto theagency
"within whichhis Officeis established.8 4(a). Thosedu-
tiesincludeconductingauditsandinvestigationsrecom-
mendingnewpolicies,reviewinglegislation,andkeeping
the headof the agencyandthe Congress'fully andcur-
rentlyinformed"throughsuchmeansasdetailed semian-
nualreports 884(a)(1)-(5).Pursuanto § 5, thosereports
must be furnishedto the headof the agency,who, in
turn, must forward them to the appropriatecommittee
or subcommittesf Congressvith suchcommentasthe
agencyheaddeemsappropriate§ 5(b)(1);seealso8 5(d).
Section6 grantsthelnspectorsGenerakpecificauthority
in a variety of areasto facilitate the missionof their of-
fices.Accordingly,InspectorsGenerapossessliscretion
to conductinvestigations'relating to the administration
of theprogramsandoperation®f theapplicable"agency,
§6(a)(2);theability to requestnformationandassistance
from governmentgencies§ 6(a)(3); accesdo the head
of theagency§ 6(a)(6);andthepowerto hire employees,
enterinto contractsandspendcongressionallyappropri-
atedfunds, 88 6(a)(7), (9); seealso § 3(d). Finally, §
9(a)(1)(P)providesfor thetransferof thefunctionsprevi-
ouslyperformedby NASA's "Managemenfudit Office’
andthe 'Office of Inspectionsand Security™to NASA-
OIG. [*240]

[**HR4B] ThelGA createcho centraloffice or officer
to supervisedirect, or coordinatethe work of all OIGs
andtheirrespectivestaffs.Otherthancongressionatom-
mittees(which arethe recipientsof the reportsprepared
by eachlnspectorGeneral)and the Presidentwho has
the powerto [***271] removean InspectorGeneral),
eachlnspectorGeneralhasno supervisingauthority —
exceptthe headof theagencyof whichthe OIG is a part.
Thereis no"OIG-0IG." Thus,for example NASA-OIG
maintainsan office at NASA's Huntsville facility, which
reportsto NASA-OIG in Washington,and thento the
NASA Administrator,who is the headof the agency.§
11(1); 50 FL.R.A.at 602. n4 In conductingtheir work,
Congresgertainlyintendecdthat the variou®©1Gs would
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enjoyagreatdealof autonomyBut unlike thejurisdiction
of manylaw enforcementgenciesan OIG's investiga-
tive office, ascontemplatethy thelGA, is performedwith

regardto, andon behalfof, theparticularagencyin which
it is stationed.See5 U.S.C.App. 88 2, 4(a), 6(a)(2).In

commonparlancetheinvestigatoremployedn NASA's
OIG areunquestionablyrepresentatives3f NASA when
actingwithin thescope otheir employment.

n4 At oral argumentNASA and NASA-OIG
indicatedthat the Administrator'sgeneralsuper-
vision authority includesthe ability to requireits
InspectorGenerato complywith, inter alia, equal
employmentopportunity regulations.Tr. of Oral
Arg. 5.

Minimizing the significanceof this statutoryplan,
NASA andNASA-OIG emphasizéhe potentiallydiver-
gentinterestof theOlGsandtheirparentagenciesTo be
sure,0lGs maintainauthorityto initiate andconductin-
vestigationandauditswithoutinterferencdromthehead
of theagency8 3(a). And the ability to proceedwithout
consenfrom agencyhigher-upss vital to [**1987] ef-
fectuatingCongressintent and maintainingan opportu-
nity for objectiveinquiriesinto bureaucratievaste fraud,
abuseandmismanagement5 [*241] Butthosecharac-
teristicsdonotmakeNASA-OIG anylessarepresentative
of NASA whenit investigatesa NASA employee.That
certainofficials within anagencypasedntheirviewsof
the agency'destinterestsor their own, might opposean
OIG investigationdoesnot tell uswhethertheinvestiga-
torsare'"representativestf theagencyduringthecourse
of their duties.As far asthe IGA is concernedNASA-
OlG'sinvestigatorareemployedy, acton behalfof, and
operatefor the benefit ofNASA.

n5See§ 2; S.Rep.No. 95-1071pp.1,5-7,9
(1978);H. R. Rep.No. 95-584 pp. 2,5-6 (1977).

Furthermore NASA and NASA-OIG overstatethe
inherentconflict betweeran OIG andits agencyThein-
vestigationin this casewasinitiated by NASA's OIG on
the basisof information providedby the FBI, but noth-
ing in the IGA indicatesthat,if theinformationhadbeen
suppliedby the Administratorof NASA ratherthanthe
FBI, NASA-OIG would havehad any lesserobligation
to pursueaninvestigation See§§ 4(a)(1),(d), 7; S.Rep.
No. 95-1071p. 26 (1978).The statutedoesnot suggest
that one can determinewhetherthe OIG personnelen-
gagedin suchan investigationare "representativesof
NASA basedn the sourceof theinformationprompting
aninvestigationThereforejt mustbeNASA andNASA-
OlG'spositionthatevenwhenanOIG conductsaninves-

tigationin responseo a specificrequestfrom the head
of anagencyanemployeesngagedn thatassignmenis
not a "representativedf the agencywithin the meaning
of § 7114(a)(2)(B)of the FSLMRS.Suchmanagement-
prompted [***272] investigationsre notrare. n6

n6 See,e.g, United StatesINS, 46 F.L.R.A.
1210,1226-1231(1993),review deniedsubnom.
AmericanFederationof Govt.Employees. FLRA,
306 U.S. App. D.C. 102, 22 F.3d 1184 (CADC
1994); United StatesDept. of Justice, INS, 46
FL.R.A. 1526, 1549 (1993), review grantedsub
nom. United StatesDept. of Justicev. FLRA,
309 U.S. App. D.C. 84, 39 F3d 361 (CADC
1994); Departmentof Defense DefenseCriminal
Investigative Serv., 28 F.L.R.A. 1145, 1157-
1159 (1987), enf'd sub nom. DefenseCriminal
InvestigativeServ. v. FLRA, 855 F.2d 93 (CA3
1988); seealsoMartin v. United States20 CI. Ct.
738, 740-741 (1990).

[*242]

[**HR4C] [***HR5A] Thus,notall OIG examina-
tions subjectto § 7114(a)(2)(B)will implicatean actual
or apparentonflictof interestwith therestof theagency;
andin manycasesve canexpecthonestcooperatiorbe-
tweenan OIG andmanagement-levelgencypersonnel.
That conclusionbecomeamore obviouswhenthe prac-
tical operationof OIG interviewsand § 7114(a)(2)(B)
rightsareconsideredThelGA grantsinspectorgseneral
theauthorityto subpoenaocumentsindinformation,but
notwitnesses5 U.S.C.App.§ 6(a)(4).Nor doesthe|GA
allow an OIG to discipline an agencyemployee,as all
partiesto this caseagree . Theremay be otherincentives
for employeecooperationwith OIG investigations but
formal sanctiondor refusingto submitto an OIG inter-
view cannotbe pursuedby the OIG alone.Suchlimita-
tionson OIG authorityenhancéhelikelihood andimpor-
tanceof cooperatiorbetweertheagencyandits OIG. See
generally88 6(a)(3),(b)(1)-(2) (addressingn Inspector
General'sauthority to requestassistancdérom othersin
the agency,and their duty to respond);88 4(a)(5), (d);
50F.L.R.A.at 616; App. to Pet.for Cert.65a(notingin-
formationsharingbetweerNASA-OIG andotheragency
officials). Thus,if the NASA-OIG investigatorin this
casetold theemployeghathewould facedismissaif he
refusedto answerquestions120F.3d at 1210,n. 2, the
investigatorinvoked NASA's authority, ndtis own.n7

n7In fact,aviolationof § 7114(a)(2)(Bseems
lesslikely to occurwhenthe agencyandits OIG
are not acting in concert.Under the Authority's
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constructionof the FSLMRS, when an employee
within theunit makesavalid requesfor unionrep-

resentationan OIG investigatordoesnot commit

anunfairlaborpracticeby (1) haltingthe examina-
tion, or (2) offeringtheemployeea choicebetween
proceedingvithout representatioanddiscontinu-
ing theexaminatioraltogetherUnitedStateDept.

of Justice Bureauof Prisons 27F.L.R.A.874,879-

880(1987); seealsoNLRBV. J. Weingarten/nc.,

420U.S.251,258-26043L. Ed.2d 171,95 S.Ct.

959(1975).Disciplininganemployedor hisor her
choiceto demandunionparticipationor to discon-
tinueanexaminatiorwould presumablyiolatethe

statute but suchresponsesequiremore authority
than Congresgrantedthe OIGsin the IGA.

[*243] [**1988]

[**HR1E] [**HR4D] ConsideringNASA-OIG's
statutorilydefinedrole within theagencywe cannotcon-
cludethatthe properoperationof the IGA requiresnulli-
ficationof § 7114(a)(2)(B)n all OIG examinations.

v

[**HR1F] Although NASA's andNASA-OIG'snar-
row readingof the phrase'representativef the agency"
is supportedoy the text of neitherthe FSLMRS nor the
IGA, they also presentbroader— but ultimately unper-
suasive— argument®f policy to defeatheapplicationof
§ 7114(a)(2)(BYo OIG investigations.

First, NASA andNASA-OIG contencdthatenforcing
§ 7114(a)(2)(B)in situationssimilar to this casewould
undermineNASA-OIG's ability to maintainthe confi-
dentiality of [***273] investigationsparticularlythose
investigationsconductedjointly with law enforcement
agenciesCf. 5U.S.C.App.885(e)(1)(C),(2) (restricting
OIG disclosureof informationthatis partof anongoing
criminal investigation) NASA andits OIG areno doubt
correctin suggestinghat the presenceof a union rep-
resentativeat anexaminatiorwill increasehelikelihood
thatits contentswill bedisclosedothird partiesThatpos-
sibility is, however,alwayspresent:NASA andNASA-
OIG identify no legalauthorityrestrictinganemployee's
ability to discussthe matterwith others.Furthermore,
an employeecannotdemandthe attendanceof a union
representativavhen an OIG examinationdoesnot in-
volve reasonablyapparentpotential discipline for that
employeeInterviewing an employeewho may havein-
formationrelatingto agencymaladministrationbut who
is not himselfundersuspicionordinarily will nottrigger
theright to unionrepresentationThus,a variety of OIG
investigationsandinterviews— andmanyin which con-

fidentiality concernsareheightened- will notimplicate
§ 7114(a)(2)(B)at all. Thoughlegitimate, NASA's and
NASA-OIG's confidentiality concernsare not weighty
enoughto justify a [*244] non-textuakonstructiorof §
7114(a)(2)(Bxejectedby the Authority.

[**HR1G] [***HR6A] Second,NASA and its
OIG submitthat, in otherinstancesthe Authority has
construed® 7114(a)(2)(B)so broadlythatit will impair
NASA-OIG'sability to performits investigatoryrespon-
sibilities. TheAuthority respondshatit hasbeersensitive
to agenciesinvestigativeneedsin other casesandthat
union representations unrelatedto OIG independence
from agencyinterferenceWhateverthe propriety of the
Authority'srulingsin othercasesNASA andNASA-OIG
electechotto challengeheAuthority'sconclusiorthatthe
NASA-OIG examiner'sattemptto limit unionrepresen-
tative participationconstitutedan unfair labor practice.
To resolvethe questionpresentedn this case,we need
notagreeor disagreewith the Authority'svariousrulings
regardinghescopeof 8 7114(a)(2)(B)nor mustwe con-
siderwhetherthe outerlimits of the Authority'sinterpre-
tation so obstructthe performanceof an OIG's statutory
responsibilitiesthat the right mustbe more confinedin
this context.n8

n8 Thesamecanbesaidof NASA andNASA-

OIG's concernsghat the reachof § 7114(a)(2)(B)
will becomethe subjectof collective bargaining
betweenagenciesand unions, or hinder joint or
independenEBI investigationf federalemploy-
ees SeeUnitedStatesNuclearRegulatoryComm'n
v. FLRA, 25 F.3d 229 (CA4 1994) (adoptingthe
agency'positionthatit couldnotbargainovercer-
tain procedure®y whichits OIG conductsnvesti-
gatoryinterviews);NASAS0F.L.R.A.at616,n.13
(distinguishing=BlI investigations)Theprocessy
which the scopeof § 7114(a)(2)(B)may properly
be determinedandthe applicationof that section
to law enforcemenofficials with abroadercharge,
presendistinctquestionsiot nowbefore us.

[**HR1H] In any event,the right Congresscreated
in § 7114(a)(2)(BVindicatesobviouscountervailinged-
eral policies.It providesa procedurakafeguardor em-
ployeeswvho areunderinvestigationby theiragencyand
the mereexistenceof the right canonly strengtherthe
moraleof thefederalworkforce.Theinterestin fair treat-
mentfor employeesinder[*245] investigations equally
strongwhetherthey are being questionedy employees
in NASA'sOIG or by otherrepresentativesf theagency.
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[***274] And, asweindicatedin Weingartenrepresen-
tationis not the equivalentof obstruction.See420 U.S.
at 262-264.In many caseshe participationof a union
representativevill facilitatethefactfindingprocessanda
fair resolutionof an [**1989] agencyinvestigation— or
at leastCongressnust have thoughdo.

[**HR1l] [***HR7A] Whenevera proceduralpro-
tectionplaysameaningfulrolein aninvestigationjt may
imposesomeburdenon theinvestigatorsor agencyman-
agersin pursuingtheir mission.We mustpresumehow-
ever,that Congresgook accountof the policy concerns
on both sidesof the balancewhenit decidedo enactthe
IGA and,onthe heelsof thatstatute § 7114(a)(2)(B)of
the FSLMRSnN9

n9 The dissentdoesnot disputemuch of our
analysis;it indicatesthat NASA-OIG is an"arm"
of NASA "working to promoteoverallagencycon-
cerns."Post,at 15. Thedissent'premisds thatthe
Authority determinedhatthe phrase'representa-
tive of the agency"means'representativeof . . .
agency[management],’andthat this issueis now
uncontestedSeePost,at 1, 3-14,17. But seePost,
at 6, n. 3. Putting asidethe fact that NASA and
NASA-OIG's constructionof the statute— how-
everoneinterpretstheir argument— is very much
in dispute, see Brief for RespondentAmerican
Federatiorof GovernmenEmployeesAFL-CIO,
26-32;Brief for RespondenfELRA 23-25,31,and
therulethatlitigantscannotbindusto anerroneous
interpretationof federallegislation,seeRobertsv.
Galenof Va.,Inc.,525U.S.249,253,142L. Ed.2d
648,119S.Ct.685(1999),we haveignoredneither
the actualrationaleof the Authority's decisionin
this casenor NASA'sandNASA-OIG'sarguments
beforethis Court. Focusingon its plain reasoning,
we cannotfairly readthe Authority's decisionas
turning on whetherNASA "managementWasin-
volved. The Authority emphasizedhat FSLMRS
rights do not dependon "the organizationakntity
within the agencyto whomthe personconducting
theexaminatiorreports";andin discussindNASA-
OIG'srole within theagencythe Authority'sdeci-
sion repeatedlyrefersto NASA headquarter$o-
getherwith its components- thatis, to theagency
asa whole. 50 F.L.R.A.at 615-616;id. at 621
(noting "the investigativerole that OIGs perform
for the agency"and concludingthat NASA-OIG
"represents’hot only its own interests,"but ulti-
matelyNASA [headquartersjndits subcomponent
offices"). Nowheredid the Authority rely on the
assertiorthat OIGs act as "agencymanagement's
agent," aerm coinedy thedissent. Post, at 8.

[*246]
v

[**HR2C] Finally, NASA argueghatit waserror for
the Authority to makeNASA itself, aswell asNASA's
OIG, apartyto theenforcemenorderbecaus®&ASA has
no authorityoverthe mannerin which NASA-OIG con-
ductsits investigationsHowever,our conclusiorthatthe
investigatorin this casewasactingasa "representative”
of NASA for purpose®f § 7114(a)(2)(B)makest appro-
priateto chargeNASA-OIG, aswell astheparentagency
to which it reportsandfor which it acts,with responsi-
bility for ensuringthatsuchinvestigationsareconducted
in compliancewith the FSLMRS.NASA's Administrator
retainsgeneralsupervisoryauthorityover NASA's OIG,
5 U.S.C.App. § 3(a), and the remedyimposedby the
Authority doesnotrequireNASA to interfereundulywith
OIG prerogativesNASA andNASA-OIG offer no con-
vincing reasonto believethat the Authority's remedyis
inappropriaten view of thelGA, orthatit will beineffec-
tive in protectingthelimited right of unionrepresentation
securedby § 7114(a)(2)(B).Seegenerally5 U.S.C.88§
706,7123(c).

The judgmenbf the Courtof Appealsis
Affirmed.

DISSENTBY: THOMAS

DISSENT: [***275]

JUSTICE THOMAS, with whom THE CHIEF
JUSTICE, JUSTICE O'CONNOR, and JUSTICE
SCALIA join, dissenting.

In light of the independenceguaranteednspectors
Generalby the InspectorGeneralAct of 1978,5 U.S.C.
App. 8 1 et seq., p. 1381, investigatorsemployedin
the Office of InspectorGeneral(OIG) will notrepresent
agencymanagemerih thetypical case.Thereis nobasis
for concluding,asthe FederalLabor Relations Authority
[*247] did, thatin this casetheinvestigatoffrom OIG for
the National Aeronauticsand SpaceAdministrationwas
a"representativef the agency'within the meaningof 5
U.S.C.§ 7114(a)(2)(B)! respectfullydissent.

The National Aeronauticsand SpaceAdministration
is headquarteredn Washington,D. C. Among other
agencysubcomponentaretheGeorgeC. MarshallSpace
Flight Center(MSFC), locatedin Huntsville, Alabama,
andthe Office of InspectorGeneralwhich is headquar-
tered in Washington,D. C., but maintains offices in
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all of the agency'sother subcomponentsncluding the
[**1990] MarshallCenter.In Januaryl993,the Federal
Bureauof Investigatiorreceivednformationthatanem-
ployeeof the Marshall Center,who is referredto in the
recordonly as"P," was suspectedf spying upon and
threateningzariouscoworkers The FBI referredthe mat-
ter directly to NASA's OIG, andan investigatorfor that
Office who wasstationedat the MarshallCenterwasas-
signedthe case He contacted?, who agreedo be inter-
viewedsolong ashis attorneyanda unionrepresentative
were present;the investigatoracceptedP's conditions.
App. to Pet.for Cert.61a.At theinterview, OlG'sinves-
tigator readcertaingroundrules, which provided,inter
alia, that the union representativevas''not to interrupt
thequestiorandansweiprocess.'Tbid. n1 Theunionfiled
anunfairlaborpracticechargeglaimingthattheinterview
wasnot conductedn accordanceavith the requirements
of 5 U.S.C.8 7114(a)(2)(B),asthe Authority hasinter-
pretedthat provision. The Authority's GeneralCounsel
issueda complaintto thateffect,andthe Authority found
that [*248] NASA headquarterandNASA's OIG had
committedunfairlaborpracticesOn review,the Courtof
Appealsfor the EleventhCircuit grantedthe Authority's
applicationfor enforcementf its order. 120F.3d 1208
(1997).

nl It appearghat OIG'sinspectorinformed P
that he would face dismissalif he did not answer
thequestiongputto him. Seel20F.3d1208,1210,
n.2 (CA111997).

As the Courtcorrectlyrecognizesante at 3-4, sev-
eralpointsarenotin disputeatthis stageof thelitigation.
The fact that P requestedinion representatiomnd rea-
sonablybelievedthat disciplinary action might be taken
againshim onthebasisof informationdevelopediuring
the examinationhasneverbeenin disputein this case.
SeeNASA,50 F.L.R.A.601, 606, n. 4 (1995). Although
petitionerscontestedhe matterbeforethe Authority, on
reviewin the EleventhCircuit, they concededhat OIG's
investigatorconductedthe interview of P in a way that
did not [***276] comportwith what 8§ 7114(a)(2)(B)
requires. Se&20 F.3dat 1211. Andall parties agre¢hat
the relevant"agency" for purposesof § 7114(a)(2)(B)
is NASA. Oneotherpointis not disputed— the "repre-
sentative'to which § 7114(a)(2)(BYefersmustrepresent
agencymanagementnot just the agencyin somegen-
eral senseasthe Court suggestsante at 4, 11. See50
FL.R.Aat614("'Representativef theagencyundersec-
tion7114(a)(2)(Bshouldnotbesonarrowlyconstrueds
to excludemanagemengersonneémployedn othersub-
component®f the agency");id. at 615 (""We doubtthat
Congressntendedthatunionrepresentatiobe deniedto

the employeesolely becauséhe managementepresen-
tativeis employedoutsidethe bargainingunit™) (quoting
DefenseCriminal InvestigativeServ.v. FLRA, 855 F.2d
93,99(CA31988));Brief for ResponderfELRA 16("The
Authority hasdeterminedhat the phraserepresentative
of the agency'shouldnot be so narrowly construedasto
excludemanagemenpersonnel,suchas OIG, who are
locatedin othercomponentf the agency");id. at 21;
Reply Brief for Petitionersl ("[A] 'representativef the
agencyln Section7114(a)(2)(Bmustbearepresentative
of agencymanagemeti}. [*249]

Sinceanagency'statedreasondor decisionareim-
portantin anycasereviewingagencyaction,| summarize
in somedetail what the Authority actually said in this
caselt beganby statingits conclusion:

"We reachthis conclusionbaseduponour determina-
tionthat: (1) theterm'representativef theagencyunder
section7114(a)(2)(B)should not be so narrowly con-
struedas to exclude managemenpersonnelemployed
in other subcomponent®f the agency; (2) the statu-
tory independencef agencyOIGs is not determinative
of whetherthe investigatoryinterviewsimplicatesection
7114(a)(2)(B)rights; and (3) section7114(a)(2)(B)and
thelG Act arenot irreconcilable.’50F.L.R.A.at 614.

The Authority headed its discussion of its
first determination"Section 7114(a)(2)(B) Covers the
Actions of ManagemenPersonneEmployedin Other
Subcomponenisf theAgency."ld. at615.Thisstatement
appeardo suggesOIG itself is partof agencymanage-
ment.But theremaindeiof the Authority'sdiscussiorap-
peargo advancedifferenttheory— onethatOIG serves
as agencymanagement'agentbecauseOIG inspectors
[**1991] ultimatelyreportto NASA's Administrator,see
ibid. (OIG'sinvestigator,'althoughemployedn a sepa-
rate componenfrom the MSFC, is an employeeof and
ultimately reportsto the headof NASA™), and because
OIG providesnformationto managemerthatsometimes
resultsin disciplineto unionemployeesibid. ("OIG not
only providesinvestigatoryinformationto NASA [head-
quartersputalsoto otherNASA subcomponeniffices");
seealsoid. at 616 (Congresswvould regardan OIG in-
vestigatorasa representativef the agencybecauséthe
informationobtainedduringthecourseof anOIG investi-
gatoryexaminatiormaybereleasedo, andusedby, other
subcomponentsf NASA to supporadministrativeor dis-
ciplinary [*250] actiongakenagainst[***277] unitem-
ployees")n2 The Authority recognizedhatthelnspector
GeneralAct grantsaninspectoiGeneralpr |G, "adegree
of freedomandindependencfomtheparentagency.'ld.
at 615. It thought,however,thatthe InspectorGeneral's
autonomy"becomesnonexistent'when the IG's inves-
tigation concernsallegationsof misconductby agency
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employeesn connectionwith their work andthe infor-
mationobtainedduring the investigationpossiblywould
besharedvith agencymanagementbid. As it furtherex-
plained: "in somecircumstancesNASA, OIG performs
an investigatoryrole for NASA [headquartershnd its
subcomponentspecifically{the MarshallCenter]."ld. at
616(emphasisdded)MoreovertheAuthority reasoned,
the InspectorGeneral'playsanintegralrole in assisting
the agencyandits subcomponentfficesin meetingthe
agency'sobjectives."ld. at 617. In light of all this, the
Authority concluded:

n2 TheAuthority alsoreliedonapolicy ground
here. It assertedhat there was "no basisin the
Statuteor its legislative history to makethe exis-
tenceof [the representationalights provided by
§ 7114] dependenuponthe organizationakntity
within the agencyto whom the personconduct-
ing the examinationreports."50 FL.R.A.at 615.
It elaborated,in a footnote, that "if such were
the case,agenciescould abridge bargainingunit
rights and evade statutory responsibilitiesunder
section7114(a)(2)(B),and thus thwart the intent
of Congresshy utilizing personnefrom othersub-
componentgsuchasthe OIG) to conductinves-
tigative interviewsof bargainingunit employees.
Id. at 615,n. 12.

"Plainly, the IG represent@nd safeguardshe entire
agency'snterestswhenit investigateghe actionsof the
agency'ssmployeesSuchactivities support,ratherthan
threatenproaderagencyinterestandmakethelG apar-
ticipant, with otheragencycomponentsin meetingvar-
ious statutoryobligations,including the agency'dabor
relationsobligationsunderthe Statute.Tbid. [*251]

TheAuthority'srecognitionthat§ 7114(a)(2)(B)pro-
tectionsareonly triggeredwhenan investigationis con-
ductedby, or on behalfof, agencymanagements impor-
tantand hardly surprising.See,e.g, 50 FL.R.A.at 614
("section7114(a)(2)(B)shouldnot be so narrowly con-
struedasto excludemanagemerpersonnekemployedn
othersubcomponentsf the agency”)(emphasisadded);
Brief for RespondenELRA 21 ("The Authority's con-
clusion that the word 'representative r phrase'repre-
sentativeof the agency,includesmanagemenpersonnel
in other subcomponentsf the '‘agency’s entirely con-
sistentwith the languageof the [FederalServiceLabor-
ManagemenRelationsStatute]'(emphasisdded))lt is
importantbecausethe Court seemsto think it enough
that NASA's OIG representNASA in somebroad and
generakenseBut asthe Authority's own opinionmakes

clear, that is not enough— NASA's OIG must repre-

sentNASA's managemerntb qualify asa "representative
of the agency"within the meaningof § 7114(a)(2)(B).
The Authority's positionis hardly surprisingin that the

Federal Service Labor-ManagemenRelations Statute
plainly meansjust that. n3 The [***278] FSLMRS

governslabor-managemenelations [**1992] in the

federalsector.Section7114(a)(2)(B)is captioned'rep-

resentatiorrights andduties,"and every employeeright

containedhereinflowsfromthecollective-bargaininge-

lationship.n4 As petitionersnote, [*252] in eachof the

threeinstancesvherethe FSLMRS refersto an agency
representativat doessoin the contextof the collective-

bargainingrelationshipbetweenmanagemenand labor.

See8§ 7103(a)(12)7114(a)(2)(A),7114(a)(2)(B)n5

n3 Althoughit is significantthatthe Authority
recognizedbelow and recognizeshere that the
statutory phrase "representativeof the agency"
refersto a representativef agencymanagement,
| do not, asthe Court assertsante, at 16, n. 9,
restthe argumenton the premisethat the point is
concededRather,in light of the contextin which
the phraseappearsandin light of thevery subject
matterof the Statute,the phraseplainly hasthat
meaning.

n4 Section7114(a)(1)detailswhat "[a] labor
organizationwhich has beenaccordedexclusive
recognition'is entitledto andmustdo; § 7114(a)(2)
indicateswhen an exclusive representativanay
be presentat discussionsor examinationscon-
ductedby agencymanagement§ 7114(a)(3)re-
quiresagencymanagemenannuallyto inform its
employee®f theirrightsunder§ 7114(a)(2)(B):8
7114(a)(4pbligatesnanagemerdndtheexclusive
representativéo bargainin goodfaith for purposes
of arriving at a collective-bargainingigreementg
7114(a)(5)providesthattherights of anexclusive
representativelo not limit an employee'sight to
seekotherrepresentatiorfpr examplejegalcoun-
sel; § 7114(b)speakdo the duty of goodfaith im-
posedon managemerandthe exclusiverepresen-
tative under§ 7114(a)(4);and § 7114(c)requires
the headof the agencyto approveall collective-
bargainingagreements.

n5 | disagreewith the Court asto the proper
reading of petitioners'argumentthat the phrase
"representativeof the agency"refersonly to the
entity thathasa collective-bargainingelationship
with aunion.| do nottakepetitionersto meanthat
OlG'srepresentativdid notrepresenthe"agency,"
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NASA, for thesimplereasorthatonly SpaceCenter
managemernthada collective-bargainingelation-
shipwith P'sunion. If thatweretruly petitioners'
view, its laterargumenthat OIG cannotrepresent
NASA becauséhelG is substantiallyindependent
from the agencyheadwould not make sense—
it would be enoughfor petitionersto arguethat
OIG is not underthe control of the SpaceCenter's
managementRather,as petitionersmakeclearin
their reply brief, they are simply arguingthat "a
'representativef the agency’'mustbe a represen-
tative of agencymanagementas opposedto just
anotheremployee."Reply Brief for Petitioners2,
andn. 4. It appearshattheywould agreejn accor-
dancewith the Authority'sprecedentsee e.g, Air
Force Logistics Commandg F.L.R.A1184, 1186
(1993);DepartmenbfHealthandHumanServices,
39F.L.R.A.298,311-312(1991),thatNASA head-
guarterslsoqualifiesasagencynanagementnder
the FSLMRS, eventhoughit lacksa directcollec-
tive bargainingrelationshipwith a union, because
it directsits subordinatenanagersvho havesuch
a collective-bargainingelationship.

Investigatorswithin NASA's OIG might be "repre-
sentativef the agency"in two ways. First, if NASA's
InspectorGeneraland NASA's OIG itself were part of
agencymanagement] supposethat employeesof the
Office necessarilywould be representative®f agency
managemenBut, to the extentthatthe Authority meant
to hold that, thereis no [*253] basisfor its conclu-
sion.OIG hasnoauthorityoverpersongemployedwithin
the agencyoutsideof its Office andsimilarly hasno au-
thority to direct agencypersonnebutsideof the Office.
InspectorsGeneral,moreover,have no authority under
the InspectorGeneralAct to punishagencyemployees,
to takecorrectiveactionwith respecto agencyprograms,
ortoimplementanyreformsin agencyprogramghatthey
might recommendn their own. Seegenerallylnspector
GeneralAuthorityto ConductRegulatoryinvestigations,
13 Op. Off. Legal Counseb4, 55 (1989); Congressional
Researclservice Reportfor CongressStatutoryOffices
of InspectoiGeneral:A 20thAnniversaryReview7 (Nov.
1998).TheInspectorGeneralis chargedwith, [***279]
interalia, investigatingsuspectewaste fraud,andabuse,
see5 U.S.C.App. 88 2, 4, 6, andmakingpolicy recom-
mendationgwhich the agencyheadis not obligedto ac-
cept), see§ 4(a)(3), (4), but the InspectorGeneralAct
barsthe InspectorGeneralfrom participatingin the per-
formanceof agencymanagementunctions,see8§ 9(a).
Moreover,OIG is not permittedto be party to a collec-
tive-bargainingrelationship.See5 U.S.C.§ 7112(b)(7)
(prohibiting"any employeeprimarily engagedn investi-

gationor auditfunctions"from participatingin abargain-
ing unit).

Investigatorswithin NASA's OIG might "represent”
the agencyif they actedasagencymanagement'sepre-
sentative— essentiallyjf OIG wasagencymanagement's
agentr somehowderivedits authorityfrom agencyman-
agementvheninvestigatingunionemployeesAnd some-
thing akin to anagencytheoryappearso bethe primary
basisfor theAuthority'sdecision Theagencytheorydoes
haveatextualbasis— 8 7114(a)(2)(B)'serm"representa-
tive," asis relevantin this context,canmean'standingfor
orin the [**1993] placeof another:actingfor another
or others: constitutingthe agentfor anotherespecially
throughdelegatedauthority," or "one thatrepresentsn-
otherasagent, deputy,substitutepr delegataisuallybe-
ing investedwith the authority of the principal." [*254]
Webster'§'hird NewInternationaDictionary1926-1927
(1976); seealsoWebster'sNew InternationalDictionary
2114 (2d ed. 1957) ("being, or acting as, the agentfor
another,esp.throughdelegatechuthority”). The agency
notion,though,is counterintuitive giventhat,asthe ma-
jority acknowledgesante, at 8-9, the statedpurposeof
the InspectorGeneralAct wasto establish'independent
andobijectiveunits"within agencieso conductauditsand
investigationssee 5 U.S.C. Api8 2 (emphasiadded).

Tobesure NASA'sOIG is asubcomponerdf NASA
andthelnspectoiGenerals subjecto the"generakuper-
vision,"§ 3(a),of NASA'sadministratofor of the"officer
nextin rank below" the Administrator,ibid.). né But, as
the Fourth Circuit hasobserved,it is hardto seehow
this "generalsupervision"amountsto much more than
"nominal” supervisionSeeNRCv. FLRA, 25 F.3d 229,
235(1994).NASA's InspectorGeneraldoesnot depend
uponthe Administrator'sapprovalto obtain or to keep
her job. NASA's InspectorGeneralmust be appointed
by the Presidentand confirmedby the Senate;'without
regardto political affiliation and solely on the basisof
integrity and demonstratecbility in accounting,audit-
ing, financialanalysisJaw, managemenrdnalysis public
administration,or investigations.'s U.S.C.App. § 3(a).
Only the Presidentandnot NASA's Administrator,may
removethelnspectoiGeneralandeventhenthePresident
mustprovide Congresswith his reasondor doing so. 8
3(b). n7 [***280] In addition, the Administratorhas
no [*255] control over who works for the Inspector
General.InspectorsGeneralhave the authority to ap-
point an AssistantinspectorGeneralfor Auditing and
anotherAssistantinspectorGeneralfor Investigations,
88 3(d)(1), (2), may "select,appoint,and employ such
officersandemployeesasmay be necessary,8 6(a)(7),
and also are authorizedto employ expertsand consul-
tantsandenterinto contractdor audits,studiesandother
necessaryervices,see8§ 6(a)(8), (9); seegenerallyP.
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Light, Monitoring Government:InspectorsGeneraland
the Searchfor Accountability 175-185(1993) (describ-
ing the"unprecedentefteedom'thatIG's haveunderthe
InspectoiGeneralAct in organizingtheir officesandhow
IGshaveenhancedheirindependencby exercisingheir
statutoryauthorityin this regardto the fullest).

n6 TheAct providesthatthe InspectorGeneral
"shallnotreportto, or besubjecto supervisiorby,"
any otheragencyofficer. 5 U.S.C.App.8 3(a).

n7 The Court, ante, at 10, doesnot report
the full story with respectto InspectorGeneral
supervision.We were told at oral argumentthat
ExecutiveOrder 12993,3 CFR 171 (1996), gov-
erns the procedurego be followed in thosein-
stanceswherethe InspectorGeneraland NASA's
Administrator are in conflict. Tr. of Oral Arg.
51-52. Complaintsagainstan InspectorGeneral
are referredto a body known as the "Integrity
Committee,"which is composed'of at leastthe
following members": an official of the FBI, who
servesas Chair of the Integrity Committee; the
SpecialCounselof the Office of SpecialCounsel;
the Director of the Office of GovernmentEthics;
and three or more InspectorsGeneral,represent-
ing both the President'<Council on Integrity and
Efficiency andthe ExecutiveCouncil on Integrity
and Efficiency. The Chief of the Public Integrity
Sectionof the Criminal Division of theDepartment
of Justiceor his designeeservesasan advisorto
the Integrity Committeewith respecto its respon-
sibilities and functionsinderthe Executive Order.

InspectorsGeneraldo not derive their authority to
conductauditsandinvestigateagencyaffairsfrom agency
managemeniTheyareauthorizedo do sodirectly under
thelnspectorGeneralAct. 5 U.S.C.App.§ 2(1). Neither
NASA'sAdministratornoranyotheragencyofficial, may
"preventor prohibitthelnspectoiGenerafrom initiating,
carryingout, or completingany auditor investigation or
fromissuinganysubpoenaluringthe courseof anyaudit
or investigation."§ 3(a). The Administratoralsomay not
directthe InspectorGeneratto undertakea particularin-
vestigationthelnspectoiGeneralAct commitsto thelG's
discretionthe decisionwhetherto investigateor report
uponthe agency'programsandoperations.[**1994] §
6(a)(2). The Authority's counselarguedto the contrary,
but could not provide a single exampleof an instance
whereanagencyhead [*256] hasdirectedanInspector
Generalto conductan investigationin a particularman-
ner. Tr. of Oral Arg. 40, seealsoid. at 46-48 (coun-
sel for respondenAmericanFederationof Government
Employeeg(AFGE) also unableto provide an example

of agencyhead direction of OIG investigation). The
Authority's counselalso could not supporthis assertion
thatagencyheadshavethe powerto directthe Inspector
Generako complywith lawssuchasthe FSLMRS.Id. at
41-43.

Inspector$seneralfurthermoreareprovidedabroad
rangeof investigatorypowersunderthe Act. They are
givenaccesso "all recordsyeports audits,reviews,doc-
uments,papersrecommendationsyr other material” of
theagency.5 U.S.C.App.§ 6(a)(1). Theymayissuesub-
poenado obtainsuchinformationif necessaryandany
suchsubpoenas enforceableby an appropriateUnited
Stateglistrict [***281] court.86(a)(4).n8Thelnspector
Generaklsomay"administerto or takefrom any person
an oath, affirmation, or affidavit, whenevernecessary."
§ 6(a)(5). InspectorsGeneraldo not havethe statutory
authorityto compelanemployee'attendancataninter-
view. But if an employeerefusesto attendan interview
voluntarily,thelnspectoiGeneramayrequesassistance,
§ 6(a)(3),andthe agencynhead"shall . . . furnish. . . in-
formationor assistance,to OIG, § 6(b)(1).

n8 The InspectorGeneral,however,doesnot
havethe authorityto subpoenalocumentandin-
formationfrom otherfederalagenciesSee5 U.S.C.
App.88 6(a)(4), 6(b)(1).

NASA's Inspector Generaldoes, as the Authority
claimed,provideinformationdevelopedn the courseof
herauditsandinvestigationgo theAdministrator882(3),
4(a)(5).But shehasoutsidereportingobligationsaswell.
InspectorsGeneralmust preparesemiannuakeportsto
Congress'summarizingthe activities of the Office.” §
5. Thosereportsfirst are deliveredto the agencyhead,
§ 5(b), andthe Administratormay addcommentgo the
report,§ 5(b)(1),but [*257] the Administratormay not
preventthe reportfrom goingto Congressand may not
changeororderthelnspectoiGenerato changeénisreport.
MoreoverthelnspectoiGeneramustnotify the Attorney
Generadirectly, withoutnoticeto otheragencyofficials
upondiscoveryof "reasonablegroundsto believethere
hasbeen a violatiorof Federakriminal law." § 4(d).

As a practical matter, the InspectorGeneral'snde-
pendencefrom agency managements understoodby
Membersof Congressand Executive Branch officials
alike. This understandingvas on display at the recent
congressionahearingon the occasionof the Inspector
General Act's 20th anniversary.For example, Senator
ThompsonChairmanof the SenateéGovernmentAffairs
Committee statedhat"the overarchingjuestiorwe need
to exploreis whetherthe Executive Branchis provid-
ing 1Gs with supportand attentionadequateo ensure
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theirindependencandeffectiveness.Hearingson"The

InspectoiGeneralAct: 20 YearsLater"beforethe Senate
Committeeon GovernmentalAffairs, 105th Cong., 2d

Sess. 2 (1998). He further explainedthat "the IGs . . .

arepaidto give [Congresspnindependenandobjective
version[of] events.'lbid. SenatoGlenn thentheranking

minority memberppinedthat"the IG'sfirst responsibility
continuego be programandfiscalintegrity; theyarenot

'tools'of management.ld. at 7.

At thosehearingstestimonywasreceivedfrom sev-
erallnspectorsseneralJuneGibbsBrown, thelnspector
Generalfor the United StatesDepartmenbpf Healthand
Human Services,praisedSecretaryShalalafor "never,
not evenonce,[seeking]to encroachon [her] indepen-
dence.'ld. at4. In herwritten testimonysheoffered: "A
key componenpf OIG independencés our directcom-
municationwith the Membersandstaff of the Congress.
Frankly,| suspecthatnoagencyheadelisheghefactthat
IGs have,by law, anindependentelationshipwith over-
sight CommitteesInformationcanand mustgo directly
from the InspectorsGeneral [*258] to the Hill, with-
out prior agencyandadministratiorclearance.d. at45.
The testimonyof SusanGaffney, the InspectorGeneral
for the United [***282] StatesDepartmenbf Housing
andUrbanDevelopment,[**1995] revealedhatagency
manager&now all too well thatthe InspectorGeneralis
independendf agency management:

"It is to me somewhajolting, maybeshocking,that
the currentSecretanpf HUD hasexhibitedanextremely
hostileattitudetowardtheindependencef theHUD OIG,
and,asl havedetailedin my writtentestimonyhehas,in
fact, let this hostility leadto a seriesof attacksanddirty
tricks againstheHUD OIG." Id. at 6.

In her written testimony, Ms. Gaffney further ex-
plainedthat, while "ideally, the relationshipbetweenan
IG andthe agencyheadis characterizedy mutual re-
spectacommoncommitmento theagencymission,and
a thoroughunderstandingand acceptancef the vastly
differentrolesof the IG andthe agencyhead,"the cur-
rentSecretaryjn herview, was"uncomfortablewith the
conceptof anindependentnspectorGeneralwho is not
subjectto his control andwho hasa dual reportingre-
sponsibility.” Id.at 48-49.

The Authority essentiallyprovidedfour reasonsvhy
OIG representechgencymanagemenin this case: be-
causeOIG is a subcomponendf NASA and subjectto
the "generalsupervision'of its Administrator; because
it providesinformationobtainedduring the courseof its
investigationgo NASA headquarterandits subcompo-
nents;becausé¢hatinformationis sometimesisedfor ad-
ministrativeanddisciplinarypurposesandbecaus®IG's
functionssupportroaderagencyobjectivesin my view,

thefact that OIG is housedn the agencyandsubjectto
supervision(an exampleof which neitherthe Authority
nor the Court can provide)is aninsufficientbasisupon
which to restthe conclusionthat OIG's employeesare
"representativesf agencymanagementt is hardto see
how OIG servesasagencymanagement'agent [*259]

or representativevhenthe InspectoiGenerais giventhe
discretionto decidewhether,when,andhow to conduct
investigationsSee5 U.S.C. App8§§ Ja), 6(a).n9

n9 TheCourtposits,anteat12,that"nothingin

the[InspectorGeneralAct] indicateghat,if thein-
formationhadbeensuppliedby the Administrator
of NASA ratherthanthe FBI, NASA-OIG would
havehadanylessembligationto pursueaninvesti-
gation."It appearshockedat the propositionthat
petitionersmight think that "even when an OIG
conductsaninvestigationin responseo a specific
requestirom the headof an agency,an employee
engagedn that assignmenis not a 'representa-
tive' of the agencywithin the meaningof 5 U.S.C.
§ 7114a)(2)(B)." Ibid. The answerto the Court
is quite simple. So far as the InspectorGeneral
Act reveals,OIG hasno obligationto pursueany
particularinvestigation And presumablyhe Court
would agreethatif NASA's administratorreferred
a matterto the FBI or the DEA (who also,we are
told, rely onagencymanagemerb compelanem-
ployee'sappearancat an interview, Reply Brief
for Petitioners5-6), thoseindependentagencies
would not "represent'theagencyl fail to seehow
it is differentwhentheinvestigatoryunit, although
independenfrom agencymanagements housed
within the agency.

The fact that information obtainedin the courseof
OIG interviewsis sharedwith agencymanagemenand
sometimegormsthebasisfor employealisciplineis sim-
ilarly unimpressiveThe Court suggestghat when this
happensQIG andagencymanagemenactin "concert.”
Ante,at13,n.7. Thetruthof thematteris thatuponreceipt
of information from OIG, agencymanagemenhasthe
discretionto imposedisciplinebutit need [***283] not
doso.And OIG hasnodeterminativeolein agencyman-
agement'siecision.See5 U.S.C.App. 8 9(a) (Inspector
Generamaynotparticipatein theperformancef agency
managementunctions).Although OIG may providein-
formationdevelopedn the courseof aninvestigationto
agencymanagemento, apparentlydoesthe FBI, Drug
EnforcementAgency (DEA), and local police depart-
ments.See.e.g.,63 Fed.Req.8682(1998) (FBI's disclo-
surepolicy); 62 Fed. Reg.36572(1997) ((Immigration
andNaturalizationService(INS) Alien File andCentral
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Index System); 62 Fed. Reg. 26555 (1997) (INS Law
EnforcementSupport Center [*260] Database);61
Fed. Reg.54219(1996) (DEA); 60 Fed. Reg.56648
(1995)(SecretService Bureauof Alcohol, Tobaccoand
FirearmsandotherTreasurycomponents)60 Fed. Reg.
18853(1995)(United StatedMarshalsService(USMS));
54 Fed. Reg. 42060 (1989) (FBI, USMS, and various
Departmenbf Justicerecordsystems)seealso31 CFR
§ 1.36(1998) (listing routineusesand otherexemptions
in disclosure [**1996] of Treasuryagenciestecords).
Surely it would not be reasonabldo consideran FBI
agentto bea"representativebf agencymanagemerjtist
becausénformationdevelopedn the courseof hisinves-
tigation of a unionemployeemay be providedto agency
managementMerely providing informationdoesnot es-
tablishanagencyrelationshipbetweemrmanagemenand
the provider.

Similarly, the fact that OIG may promote broader
agencyobjectivesdoesnot meanthatit actsasmanage-
ment'sagent.To be sure,asthe Courtpointsout, ante,at
11, OIG'smissionis to conductauditsandinvestigations
of the agency'sprogramsand operations.See5 U.S.C.
App. 88 2, 4(a). But just becauséwo armsof the same
agencywork to promoteoverall agencyconcernsdoes
not make one the other'srepresentativeln any event,
OIG servesmorethanjust agencyconcernslt alsopro-
vides the separatdunction of keepingCongressaware
of agencydevelopmentsa functionthatis of substantial
assistancto thecongressionabversight function.

The Court mentions,ante, at 13, that the Inspector
Generallacks the authority to compelwitnessedo ap-
pearat an interview asif that providedsupportfor the
Authority's decision.Perhapst is of the view that be-
causethe InspectorGeneralmustrely uponthe agency
headto compelanemployee'sttendancataninterview,
management'authorityis somehowimputedto OIG, or
OIG somehowderivesits authorityfrom theagencyThis
propositionseemgslubiousatbest.ThelnspectoiGeneral
is providedtheauthorityto investigatainderthelnspector
GeneralAct, andis [*261] givenpowerto effectuateher
responsibilitieghrough,inter alia, requestingassistance
asmay be necessaryn carryingout herduties.5 U.S.C.
App.8 6(a)(3).Theheadof theagencymustfurnishinfor-
mationandassistancéo thelG, "insofarasis practicable
andnotin contravention'of law. 8 6(b)(1).Perhapsthen,
whenagencymanagementirectsanemployedo appear
at an OIG interview, managemenactsas OIG's agent.
[***284]

Thepropositionseemsspeciallydubiousin thiscase,
asP agreedto be interviewed. The recorddoesnot re-
vealthat NASA's managementompelledhim to attend
the interview nor doesit revealthat P was threatened

with discipline if he did not attendthe interview. The
EleventhCircuit, to be sure,indicatedthat OlG'sinvesti-
gatorthreatenedP with disciplineif hedid notanswetthe
questiongputto him. But thatthreat,assumingt indeed
was made,hadlittle to do with attendancend moreto
do with the conductof the interview. As the Authority
hasinterpreted 7114(a)(2)(B) asthe Courtnotes,ante
at 13, n. 7, no unfair labor practiceis committedif an
employeavhorequestsepresentatiors giventhechoice
of proceedingwithout representatiorand discontinuing
theinterview altogetherPerhapst could be arguedthat
by threatening? with disciplineif he did notanswerthe
questionsput to him, ratherthangiving P the choiceof
proceedingvithoutrepresentatiorthatOIG'sinvestigator
invokedagencymanagement'authorityto compel(con-
tinued)attendanceAlong thoselines, respondenAFGE
contendghatOIG'srepresentativenusthavebeenacting
for agencymanagemenby threatening? with discipline
becausenly NASA's administratorand his delegates5
U.S.C.8§302(b)(1);42U.S.C.8 2472(a) havetheauthor-
ity to disciplineagencyemployeesBrief for Respondent
AFGE 15-16.If OIG's investigatordid mentionthat P
couldfacediscipline,he waseithersimply statinga fact
or clearlyactingultra vires. OIG hasno authorityto dis-
cipline or otherwisecontrolagencyemployeesSincethe
mereinvocation [*262] of agencymanagementauthor-
ity is notenoughto vestthatauthoritywith OIG'sinvesti-
gator,the argumentthen,mustbe thatit wasreasonable
for P to believethat OIG's investigatormight havethe
ability to exerciseagencymanagement'authority. That
is a questionwe simply cannotansweron this record.
And moreimportant,| do notthink that§ 7114(a)(2)(B)
canbereadto haveits applicabilityturn on anafter-the-
fact assessmentf interviewees'subjectiveperceptions,
or even an assessmasfttheir reasonablbeliefs.

* % %

In light of the InspectorGeneral'sndependence-
guaranteedy statuteand commonly [**1997] under-
stoodas a practicalreality — an investigatoremployed
within NASA's OIG will not, in the usualcourse,rep-
resentNASA's managementvithin the meaningof §
7114(a)(2)(B)Perhapshereareexceptionatasesvhere,
undersomeunusuatombinatiorof facts,investigatorof
the OIG might be saidto represenagencymanagement,
asthestatuterequiresCf. FLRAvV. UnitedStateDept.of
Justice, 137 F.3d 683,690-691(CA21997)("Solong as
the OIG agentis questioningan employeefor bonafide
purposeswithin the authority of the [InspectorGeneral
Act] andnot merelyaccommodatinghe agencyby con-
ductinginterrogationof the sorttraditionally performed
by agencysupervisorystaffin the courseof carryingout
their personnelresponsibilities the OIG agentis not a
'representativedf the employee's[***285] agencyfor
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purposesf section7114(a)(2)(B)"),cert. pending,No.
98-667.This case,however,certainly doesnot present
suchfacts.For the foregoingreasons) respectfullydis-
sent.
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CIRCUIT

266 F.3d1228; 2001U.S. App.LEXIS 21573;168 L.R.R.M.2505

Septemberl3, 2001 Argued
October 9, 2001, Decided

DISPOSITION: [**1] Affirmed.

LexisNexis(TM) HEADNOTES- Core Concepts:

COUNSEL: Howard S. Scher, Attorney, U.S.
Departmentof Justice, arguedthe causefor petition-
ers.With him on the briefswasWilliam Kanter,Deputy
Director.

Ann M. Boehm, Attorney, Federal Labor Relations
Authority, arguedthe causefor respondentWith heron
thebriefwasDavidM. Smith,Solicitor.William R. Tobey,
DeputySolicitor, enteredn appearance.

StuartA. KirschandMark D. Rothwereon the brief for
intervenor.

JUDGES: Before: TATEL and GARLAND, Circuit
JudgesandWILLIAMS, SeniorCircuitJudge*. Opinion
for the Court filedby SeniorJudgeWILLIAMS.

* SeniorCircuit JudgeWILLIAMS wasin regular
active serviceat thetime of oral argument.

OPINIONBY: WILLIAMS

OPINION: [*1228]

On Petition for Review and Cross-Applicationfor
Enforcementf an Orderof the FederalLabor Relations
Authority [*1229]

WILLIAMS, SeniorCircuit Judge:Thisis anappeal
from the FederalLabor RelationsAuthority's finding of
anunfair labor practiceon the part of the Departmenbf
Justice'sOffice of the InspectorGeneral("OIG"). The
FLRA found that the OIG had violated the so-called

Weingarterrule duringits investigationof a Department
employeeseeNLRBV. J. Weingarten|nc.,420U.S.251,
43 L. Ed.2d 171,95 S. Ct. 959 (1975)[**2] (codified
asto federalemployeesn 5 U.S.C.§ 7114a)(2)(B)), by
refusingthe employee'sequestfor the assistancef a
unionrepresentativeBelieving the caseto be controlled
by SupremeCourtprecedentye upholdthe FLRA's de-
cision.

* k%

The OIG receiveda reportthat an employeeof the
FederalCorrectionallinstitution Englewood,n Littleton,
Coloradohad smuggledillegal drugsinto that facility.
The employeea memberof a bargainingunit, askedfor
union representatiorhut the investigatingagentsdenied
therequesandinterviewedhim anyway.Thecriminalin-
vestigatiorwaslaterclosedvhentheprisonwardenwrote
amemorandunto theemployeanforminghimthat"there
wasnothingto substantiat¢éhe allegationsandthatthere
would be nofurther investigation."

The union representingthe employeefiled an un-
fair labor practicecharge,claiming that the agents'de-
nial of the employee'sequesthad violated5 U.S.C.§
7114a)(2)(B). That sectionrequiresan agencyto give
an employeethe opportunityto havea union represen-
tative at an interrogationunder certain circumstances.
The FLRA's GeneralCounselissueda complaint. [**3]
The ALJ grantedsummaryjudgmentfor the FLRA, and
the Departmentand OIG filed exceptionsin the mean-
time the SupremeCourt issuedan opinion upholdinga
prior FLRA decisionthat a NASA InspectorGeneral
was a "representativeof the agency"within the mean-
ing of § 7114(a)(2)(B)andthathethereforeviolatedthat
sectionwhen he intervieweda NASA employeewith-
out allowing adequateunion representation. National
Aeronauticeand SpaceAdministrationv. FLRA,527U.S.
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229,119S.Ct.1979,144L. Ed.2d 258(1999)("NASA").
Followingthatdecisionthe FLRA adoptedhe ALJ'sde-
cisionandorder. U.S.Departmentof Justicev. Federal
Labor RelationsAuthority,56 F.L.R.A.556 (2000).1t re-

jected the Department'sargumentthat, in view of the
Court'sstatemenin NASAthatit wasnot consideringhe
applicability of § 7114(a)(2)(B)to "law enforcemenbf-

ficials with a broadercharge,"527 U.S. at 244 n.8, the
sectioncould not properlybe appliedto the OIG's crim-

inal investigations—adglistinct from the administrative
investigationat issuein NASA Like the FLRA, we find

no basidor carvingoutsuch an exceptiofrom NASA.

* % %

The statutoryprovision[**4] atissuehereprovides
in relevant part:

(2) An exclusiverepresentativef anappro-
priate unit in an agencyshall be given the
opportunityto berepresentedt—

(B) any examinationof an employeein the
unitbyarepresentativeftheagencyin con-
nection withan investigatiorif--

(i) theemployeeaeasonablyelieveghat
the examinationmay resultin disciplinary
action againstheemployeeand

(ii) theemployeeaequestsepresentation.
[*1230]

5U.S.C.§ 7114a)(2)(B) (emphasisaadded) As the sec-
tionis partof theFLRA'sorganicstatuteywe oweits inter-
pretationdeferenceinderChevronU.S.A. Inc. v. Natural

ResourcedDefenseCouncil, Inc., 467 U.S. 837, 81 L.

Ed.2d 694,104 S.Ct. 2778(1984).SeeNASA 527 U.S.
at 234. To the extentthat the FLRA decisionis simply
an interpretationof NASAitself, however,we owe the
FLRA no deferenceSeeNew Yorkv. Shalala,119 F.3d
175,180(2d Cir. 1997)(holding that"an agencyhasno
specialcompetencer role in interpretinga judicial de-
cision"); cf. ProfessionalReactorOperator Societyv.

United StatesNuclearRegulatoryCommission291U.S.
App. D.C. 219, 939 F.2d 1047, 1051 (D.C. Cir. 1991)
[**5] (deferencds inappropriatewhenthe agencyin-

terpretsa statuteit is not chargedto administer).In fact
the caseturnson the force of the Department'sffortsto

distinguishNASA andwe agreewith the Authority'scon-
clusion that the attempteddistinctionsare flawed. Like

the Courtin NASAitself, we neednot considerwhether
§ 7114(a)(2)(B)permitsotherreadings SeeNASA,527
U.S.at 234.

As in NASA,no one here questionsthat there was

an"examination“of a bargainingunit employeethatthe
examinationwas"in connectionwith aninvestigation,”
that the employeerequestedepresentationor that the
employeereasonablybelievedthat he might be subject
to disciplinaryaction.SeeNASA 527 U.S.at 233. Thus,
the only issuein disputeis whether,asthe Court found
there,the Authority couldfind thatthe OIG agentswere
"representativesf the agency"whenthey conductedhe
interview.

To supportthe proposedlistinctionbetweercriminal
andadministrativeinvestigationsthe Departmenpoints
to aprovisionof thelnspectoiGeneralStatutethatit says
createsspecialconsequence®r aninvestigation'seing
criminal. 5U.S.C.App.§4 [**6] (d)requiresanyOIG
agentto "report expeditiouslyto the Attorney General
whenevetthe InspectorGeneralhasreasonablgrounds
to believethere hasbeena violation of Federalcrimi-
nal law." Id. Accordingto the Departmentthis implies
that whenevera criminal investigationis underway,the
OIG agentis for purposesf § 7114(a)(2)(B)no longer
a"representativef theagency'but ratheranswergo the
Attorney General.

First we note that 8 4(d) is triggeredwheneveran
InspectorGeneralcomesupon "reasonablegroundsto
believe"that federalcriminal law was violated. This is
a broadertestthan what the Departmentregardsas the
key distinctionof this casefrom NASA hamelythe OIG's
own classificationof the investigationas criminal; our
acceptancef it ascontrollingwould thus sweepan un-
known numberof administrativeinquiries into the ex-
ception.More important, nothingin § 4(d) overrides5
U.S.C.App. 8§ 3(a), which requiresthat eachlnspector
Generalshall "reportto andbe underthe generalsuper-
vision of the headof the establishmeninvolved...."The
NASACourt relied at leastin part on this provisionin
holding that OIG agents[**7] are "representativesbf
theirrespectiveagencies.527U.S.at 239. Section4(d)'s
extrareportingrequirementoesnot extractOIG agents
from the organizationakpotthatis assignedhemby §
3(a)—undethe headf the relevant agency.

Thusthe Department'effort ata statutorydistinction
betweencriminal andadministrativeinvestigationdails.
Its remainingargumenis mostly thatthe NASAdecision
restedon factorsthatarepeculiarto administrativanves-
tigationsandthereforeit doesnotapplyto criminal ones.
Noneof thedistinctionsseemsonvincing. [*1231]

First,the DepartmenarguegshatNASAwasbasedn
the fearthatagencymanagersnight handoff their dirty
work to OIG agentsthuscircumventingg 7114(a)(2)(B)
by usingthe OIG to conductinvestigationgor their own
purposesSeeNASA,527 U.S.at 234. With criminal in-
vestigationsthe Departmensays this concerris "totally
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absent"becauseagencymanagerdiaveno “criminal in-
vestigativeduties'in thefirstplace ButtheNASAdecision
restediin part)onarecognitionthatthe overlapshetween
"pure" managemeruactivitiesandOIG dutieswould nat-
urally generatg**8] cooperatiorbetweeragencyman-
agersandOIGs.527U.S.at 242.1t would be astonishing
for usto ignorethe parallel,and equally obvious,over-
lap of administrativeandcriminal enforcemengoalsand
to createan exceptionrestingon this ignoranceln fact,
we onceobservedhat "the resultsof inspectionswhen
no criminal proceeding&nsueareroutinely turnedover
to managemenfor possibleusein disciplinaryactions."
U.S.PostalServicev. NLRB,297F.2d 64,969F.2d 1064,
1072(D.C. Cir. 1992).

SecondtheDepartmenargueghatNASAwasin part
compelledby thefactthatinspector&Generalwhencon-
ductinganadministrativeinvestigation needthe cooper-
ationof agencymanagerswho candirecttheemployee's
useof histime—here o attendthe interviewandanswer
questionsSeeNASA,527 U.S. at 242. The Department
attributesthis powerto the fact that the employee'se-
fusal to answerquestionsrelatedto his duties may be
usedagainsthim in an administrativeinvestigation.See
Kalkinesv. United States200Ct. Cl. 570,473F.2d 1391,
1393n.4(Ct. CI. 1973).In contrastsaysthe Department,
the [**9] employee'sefusalto answerquestionsin a
criminal investigationmay not be usedagainsthim. See
Garrity v. New Jersey,385U.S.493,17 L. Ed. 2d 562,
87 S.Ct. 616 (1967).1t follows thatthe agencymanager
has"no role" to play in forcing the employeeto answer
guestionsn acriminal investigation.

We cannotseethatthe"norole” consequenc®llows.
In bothadministrativeandcriminalinvestigationstheem-
ployeeenjoysaFifth Amendmentight notto incriminate
himselfin his answerdo a governmentnvestigatorThe
only differenceappearso bethatin administrativenvesti-
gationstheinvestigatoraisuallygrantcriminalimmunity
to the employee seeKalkines,473 F.2d at 1393n.4, so
thatthey may threaterthe employeewith administrative
penaltiesunhamperedby the Fifth AmendmentBut this
is achoicemadeby thelnspectoiGeneraln agivencase,
dependingn whatpenaltieshe or shewishesto seek.n
other words, the differencebetweenadministrativeand
criminal investigationsn this respecis one of investiga-
tive strategynot oneof law. In eithercase pothOIG and
agencymanagementanbenefitby mutual cooperation,
[**10] andit wasthelikelihood of suchcooperatiorthat
theNASACourtsawasmilitating in favor of treatingOIG
interrogatorsas"representatives dhe agency."

Third, the Departmentarguesthatin a criminal in-
vestigationan employeehastheright to an attorneyand
thereforedoesn'needaunionrepresentativeBut nothing

in thelanguagef the statuteor of NASAsuggestshatthe

applicationof § 7114(a)(2)(B)Xepend®nwhethera par-

ticularemployeé'needs'unionrepresentatiorMoreover,
the sectionimplicates the union's rights as well. See
Weingarten 420 U.S. at 260-61.1n fact, we've already
rejecteda suggestiorthataninterrogatee'sight to coun-
selcouldrender§ 7114(a)(2)(B)napplicable. American
Federationof GovernmenEmployeesd,ocal1941,AFL-

CIO V. FLRA,267U.S.App.D.C. 72,837F.2d 495,499

n.5(D.C. Cir. 1988). [*1232]

Apart from the supposedlydistinguishing“factors”
andthereferenceo § 4(d), the Departmenteliesheavily
on the NASACourt'sstatementhat it was not deciding
the applicability of § 7114(a)(2)(B)}o "law enforcement
officials with a broadercharge."NASA,527 U.S.at 244
n.8. But the referencedoesn'i**11] appearto address
OIG agentsatall. In theprevioussentencéhe Courtmen-
tionedthe concernthat applying § 7114(a)(2)(B)to the
OIG might hinder "joint or independenfBI investiga-
tions of federalemployees.'ld. Thusthe later reference
to "law enforcemenbfficials" clearly means'FBI offi-
cials" or the like, not anagency'90IG officials pursuing
acriminalinvestigationon their own. As wastruefor the
Courtin NASAwe neednotaddresshepossibleapplica-
tion of § 7114(a)(2)(B}o a jointOIG/FBI investigation.

The Departmentalso arguesthat application of §
7114(a)(2)(B)to criminal investigationsis "simply un-
workable."Specifically,it says,the unionrepresentative
mightbecalledtotestifyatatrial, therebyworkingagainst
theemployee'srueinterestsBut whereanadministrative
investigationturns out to uncovercriminality, the union
representativenayequallybe calledto testify. And if the
employeds concerne@dboutthepossiblgestimonyof the
unionrepresentativehe cansimply decidenot to askfor
one.Cf. U.S.PostalService969F.2dat 1072n.5(reject-
ing ideathatrisks of a union representative'testimony
againstan [**12] employeecould enablethe employer
to denythe Weingarterright). Perhapsnconsistentlythe
Departmentlsosaysthatapplicationof § 7114(a)(2)(B)
will impedecriminal investigationsWe have no doubt
thatthereis arisk of suchimpedimentsbutit presumably
closely parallelsthe risks to effective managementand
successfutriminal prosecutionsphatflow from applica-
tion of § 7114(a)(2)(B)to administrativeinvestigations,
risks thatthe Court regardedas "not weighty enoughto
justify a nontextualconstructionof § 7114(a)(2)(B)re-
jectedby theAuthority." NASA, 527.S. at243-44.

Further,onthe scoreof workability, the Department's
approactpresentproblemsof its own. Many if not most
investigationswill havebothadministrativeandcriminal
potential Classificatiorappearso depend—asnewould
expect—onthe ongoingflow of information. The inves-
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tigationatissuein NASA for instancewasinstigatedoy
informationfromtheFBI, see527U.S.at 231-32,andac-
cordingtotheFLRA decisioninvolved"aserioughreatto
co-workers,"NASA50F.L.R.A.601,1995FLRALEXIS
82, at *3 (1995).Seealsoid [**13] . at *48 (ALJ de-
cision, notingthatdocuments'setforth potentialthreats
andplansfor violence").Theinvestigatodetermined;af-
terconsultingappropriaténvestigativeagencies,thatthe
employeé'had not violatedthe law and,asaresult, that
the matterwould be administratively,ratherthan crim-
inally, investigated."ld. at *3 n.2. At what point, then,
would theagent'snvestigationhavebecomesubjectto §

7114(a)(2)(B)Whentheagent—tesomedegreendepen-
dently—decidedo treatit administratively? Whatif he

hadviewedthematterasunclassifiedandinterviewedhe

employedn partin orderto decideon the classification?
Suchpossibilitieserodethelikelihood of any bright-line

distinction betweenadministrativeand criminal investi-

gations.

Accordingly, the ordeof theFLRA is
Affirmed
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DISPOSITION: Governmenbrderedto returnall ma-
terials seizedduring ultra vires searcheof appellants
premises;District Court's decisionregardingscopeof
§ 228 of MCSIA vacated;appellantstclaimsrestingon
their constructionof MCSIA dismissed;issuesfocused
on meaningand future applicationof § 228 arenot ripe
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filed the briefs for appellantsEdwardM. McClure en-
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A. Lewis, UnitedStatesAttorneyatthetime thebriefwas

filed, and R. Craig Lawrence, AssistantUnited States
Attorney.

JUDGES: Before: EDWARDS, Chief Judge,
WILLIAMS and HENDERSON, Circuit Judges.
Opinionfor the Court filedby ChiefJudgeEDWARDS.

OPINIONBY: EDWARDS

OPINION: [*185]

EDWARDS,ChiefJudge In keepingwith its mission
to enforce motor carrier safety regulations,the Office
of Motor Carriers("OMC") initiated compliancereview
investigationsinto appellantsrecordkeepingpractices.
As partof thateffort, the Departmenbf Transportation's
[**2] Office of InspectorGeneral("DOT OIG") was

engagedo useits purportedsearchand seizureauthor-
ity to obtainappellantsbusinesgecords.Underthe le-

gal frameworkin effect at the time of the underlying
events,the InspectorGeneralAct of 1978, Pub.L. No.

95-452,92 Stat. 1101 (1978) ("InspectorGeneralAct”

or "Act"), thenspectorGeneral("IG") hadno authority
to engagein the kinds of criminal investigationsat is-

sue here-criminalinvestigationghat are at the heartof

anagency'gieneratompliancesnforcementesponsibil-
ities. We thereforehold thatappellantsareentitledto the
return of recordsand other property seizedfrom them
duringthe IG'sultra vires investigationandseizures.

Following the IG's investigationof appellants,and
subsequertb appellantsfiling of thelawsuitin this case,
Congresenactedhe Motor CarrierSafetylmprovement
Act of 1999,Pub.L. No. 106-159,113 Stat.1748,1773
(1999) ("MCSIA"). The District Court found that the
MCSIA grantedthe IG newauthorityto conductinvesti-
gationsof motor carriers'fraudulentandcriminal activi-
tiesrelatedto DOT'soperationsandprograms. Truckers
Unitedfor Safetyv. Mead,86 F. Supp.2d 1, 19 (D.D.C.
2000).[**3] In reachingthis conclusion,the District
Courtcorrectlyrejectedthe IG's argumenthatthe 1999
law merelyclarified that his office alwayspossessethe
authorityto conductsuchinvestigations.ld. at 19n.7. It
is alsoundisputedhatthe MCSIA doesnotretroactively
authorizelG investigationghat were conductedorior to
its enactmentThereforetheDistrict Courterredin hold-
ing that, althoughthe IG violatedthe InspectorGeneral
Act, he was nonetheles®ntitledto summaryjudgment
becausehe actionstakenby the IG in 1998 are autho-
rizedby the1999 law.

Finally, appellantscontendthat, becausehereis a
threatthat the office of the IG will exceedits authority
underthe MCSIA, we shouldconstruethe new law nar-
rowly andthengrantaninjunctionpreventinghelG from
violatingthestatutdn thefuture.Althoughappellantsare
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entitledto relief for unlawfulactiongakenpursuanto the
InspectorGeneralAct, thereis no live disputeunderthe
MCSIA. Accordingly,wevacatetheDistrict Court'sdeci-
sioninsofarasit purportsto construghe MCSIA, andwe
dismissappellantstlaimsrestingontheir constructiorof
theMCSIA, theissuedocusedn[**4] themeaningand
future applicationof the MCSIA arenot ripefor review.

I. BACKGROUND

A. StatutoryFramework
1. InspectorGeneralAct

The InspectorGeneralAct establishedhe Office of
InspectorGeneral("OIG") in [*186] orderto facilitate
"objectiveinquiriesinto bureaucratiovaste... and mis-
management.NASAv. Fed. Labor RelationsAuth.,527
U.S.229,240,119S.Ct. 1979,144L. Ed.2d 258(1999).
The IG's mandatefocuseson systemicagency-widds-
sues.Congresscreatedthe OIG to "provide leadership
and coordinationand recommencdpolicies for activities
designed.. to promoteeconomy,efficiency, and effec-
tivenessin the administrationof, and... to preventand
detectfraudandabusen, suchprogramsandoperations.”
5U.S.CApp.382(2). Therearelimits to thelG'spowers,
howeverMostprominentlythe Act specificallyprohibits
the OIG from assuming'programoperatingresponsibili-
ties." 5U.S.C. App3 § 9(a)(2).

The generalparametersf the InspectorGeneralAct
are fairly clear cut. First, Congressconsolidatedpre-
existing agencyoffices into the OIG, therebytransfer-
ring the variousoffices'investigativedutiesto the OIG.
In the [**5] caseof the DOT, Congressnandatedhat
the responsibilitiesof offices such as the "Office of
InvestigationsandSecurity"andthe "Office of Audit" be
consolidatednto the OIG. 5 U.S.C.App.3 § 9(a)(1)(K).
Secondthe Act definesthe IG's corerole aspreventing
fraudandabusepy conductingauditsandinvestigations
relating to agencyprogramsand operations. 5 U.S.C.
App.3 882(1),4(a)(1),6(a)(2).Finally, Congresswtho-
rized agenciedo makediscretionarytransfersof duties
to the OIG. However discretionantransfersof authority
only canbemadeif the dutiesareproperlyrelatedto the
functionsof the IG, further the purposeof the Act, and
do not constituteprogramoperatingresponsibilities. 5
U.S.C.App. 38 9(a)(2).

Congressstructuredthe OIG to promote indepen-
denceand objectivity. The InspectorGeneralAct indi-
catesthat InspectorsGeneralwill be appointeddirectly
by the Presidentandconfirmedby the Senate.5 U.S.C.
App.3 § 3(a).An IG is underthe generalsupervisiorof
the headof the agency,but the headof the agencymay
notinterferewith anylG investigationld. In [**6] asim-

ilar vein, InspectorsGeneralreportdirectly to Congress
regardingheiragenciesld. FurthermoretheOIG hasin-
vestigatorymeansatits disposalsuchassubpoen@ower
and accesdo regulatedmotor carriers'recordsto aid it
in fulfilling its mission. 5 U.S.C.App. 3 88 3(a), 6(a).
TheOIG alsomay,in appropriateircumstances;onduct
searchesndseizures. Se28 C.F.R. § 60.3

In 1999 Congresgpassedhe MCSIA which further
addressethe powerof the DOT IG. In particular,§ 228
of the MCSIAstates:

(a) IN GENERAL.—Thestatutoryauthority
of thelnspectoiGenerabf theDepartmenof
Transportatiofncludesauthorityto conduct,
pursuanto Federalcriminal statutesjnves-
tigationsof allegationghatapersoror entity
hasengagedn fraudulentor othercriminal
activity relatingto the programsand opera-
tions of the Departmenbr its operatingad-
ministrations.

(b) REGULATED ENTITIES.—Theauthor-
ity to conductinvestigationsreferredto in
subsection(a) extendsto any personor en-
tity subjectto thelawsandregulationsof the
Departmenbr its operatingadministrations,
whetheror not they arerecipients[**7] of
fundsfrom the Departmenbr its operating
administrations.

§228,113Stat.at 1773.This statutoryprovisionwasnot
in effect whenthe IGinvestigatedappellants.

2. Operation®f the Departmenbf Transportation

Underthe Motor CarrierSafetyAct of 1984,Pub.L.
No. 98-554,98 Stat.2829 [*187] (1984),the Secretary
of the DOT has authority to issueregulationsgovern-
ing vehicle safety.See,e.g.,49 U.S.C.§ 31133a). The
Secretary'authorityincludesthe powerto initiate anin-
vestigation subpoenavitnessesandrecords andinspect
motor carriers odocuments belonging tmotor carriers.
49 U.S.C.88 502a), 504(c)(1)-(2),506(a). The IG has
no responsibilityin theseareasf operation.

TheSecretarpf Transportatiomasdelegatedhisau-
thority to the FederaHighway Administration("FHA"),
whichin turnhasissuediederalmotorcarriersafetyregu-
lations.Seet9U.S.C.§104;49C.F.R.8§350.1-399.207.
Until Januaryl, 2000, FHA's Office of Motor Carriers
administeredhe regulationof interstatemotor carriers.
HoweverpursuantotheMCSIA, responsibility**8] for
administeringegulationgyoverninginterstatemotorcar-
rierswastransferredo the FederalMotor Carrier Safety
Administration("FMCSA").
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The Motor Carrier SafetyAct of 1984authorizeghe
FHA to enforcesafetyregulationsand conductcompli-
ancereviews. 49 U.S.C.§ 31115.The FHA canitself
bring a civil actionor requesthatthe Attorney General
enforcearegulationor prosecutean allegedviolator. 49
U.S.C.8 507 (b). The Act prescribes bothivil andcrim-
inal penaltiesfor violationsof the safetyregulations49
U.S.C.8 521. Although the FHA is authorizedto over-
seemotor carriercompliancewith safetyregulationsthe
Motor CarrierSafetyAct of 1984doesnot authorizethe
FHA to engagen searcheand seizures.

B. UnderlyingEvents

During the period precedingthe eventsat issuein
this case,the DOT OIG and the OMC embarkedon
a joint project reviewing motor carrier operations.See
Joint OIG/OMC Review of Motor Carrier Operations,
reprintedin J.A. 40. The "objective” of the joint project
was"to combinethe efforts of OIG andOMC staffsin a
joint investigativereviewof specificmotor[**9] carriers
to createa greaterdeterrenceo motor carrierviolations
of theFederaMotor CarrierSafetyRegulations.1d. The
effort targeted'all motor carrieroperatingareassubject
to falsificationandhavinga directimpacton safety,"in-
cluding drivers'hoursof service,driver medical certifi-
catesandtestingfor drugs.ld. The documenidescribing
thejoint projectspecificallynotedthat the "focus of the
review will not be on OMC operations."ld. Underthis
project,accordingo appelleesthe OMC engagesn reg-
ulatory compliancereviewsof motor carriersandrefers
egregiousviolatorsto the IG. The IG pursuescriminal
investigationof the misconduct.

Appellants, Florilli, Northland, Kistler, Lone Wolf,
andK&C, individualtruckingcompanieseachhavebeen
investigatedby the DOT IG. The recordon appealde-
scribeseventsinvolving K & C andLone Wolf, compa-
nies operatingfrom the samelocation, to illustrate the
role the IG playedin investigatingappellants.On July
13, 1998 the OMC sentan investigatorto K & C and
Lone Wolf to conducta compliancereview. Subpoena
(July 14,1998),reprintedin J.A. 66.LoneWolf believed
that the review had beentriggered[**10] by a com-
plaintfiled by a disgruntleddriver. DOT assertedhatthe
investigationwas an attemptto uncoverfalsification of
"hoursof service"logs, thatis, recordsof the numberof
consecutivehoursdriversareon the roadwithout a rest.
The Companyrefusedto cooperatewith the compliance
review, althoughit agreedto comply with the investiga-
tion of the underlyingcomplaint.Letterfrom Lone Wolf
Counselyeprintedin J.A.54.0nJuly 14,1998the OMC
serveda subpoenanthe companies[*188] demanding
that the companieproduceall documentsecessaryo
theinvestigation SubpoengJuly 15, 1998),reprintedin

J.A. 66. The companiegefusedto comply. On October
22,1998 a specialagentof the DOT IG, Eric Johnson,
obtaineda warrantto searchthe premisesof the compa-
nies.SearchVarrant(Oct.22,1998),reprintedin J.A.73.

On thefollowing day, Johnsorexecutedhe searchwar-

rantandseizedherelevantdocumentsSeeDeclarations,
reprintedin J.A. 57,58, 60, 6264, 65.

C. ProceduraHistory

TruckersUnitedfor Safety("TUFS"), a nonprofitor-
ganizationof motor carriers,alongwith the individually
namedcompaniesfiled suit in District Court alleging
[**11] thatthe DOT IG lackedlegal authority to en-
gagein the contesteccompliancereview investigations.
Appellants sought preliminary injunction and declara-
tory relief becausethey argued,the IG was not autho-
rized to engagein DOT operations specificallyinvesti-
gationof standarccompliancewith federalmotorcarrier
safetyregulations.Appellantsalso soughtthe return of
any seizedmaterialsthat had not alreadybeenreturned
by the GovernmentAppelleefiled amotionfor summary
judgment,assertinghat TUFS lackedstandingandthat
the DOT IG actedwithin its authorityin authorizingthe
investigations.

The District Court found that the InspectorGeneral
Act did not authorizethe DOT IG to conductinvestiga-
tionsinto motorcarriercompliance. TruckersUnited for
Safety. Mead,86F. Supp2dat19.AsaresultthelG had
no authorityto searchappellantspremisesor seizetheir
records.ld. However,the District Court found that the
MCSIA amendedhe InspectorGeneralAct, and consti-
tutedanewgrantof authoritybroadenougho encompass
thekind of investigationsatissuehere.ld. Althoughthe
OIG did not havethe authorityto investigateappellants
[**12] aspartofacomplianceeviewin 1998 theDistrict
Courtexplainedhatthe MCSIA hasgiventhelG author-
ity to dosoin thefuture.ld. The District Courttherefore
concludedhatthe IGwas entitledo summaryjudgment
on the merits.1d. Becauseappellantstlaimsarisefrom
anappealof a summaryjudgmentruling, we reviewthe
District Court'sruling de novo. See,e.g., Ctr. for Auto
Safety. NHTSA244F.3d 144,147 (D.C.Cir. 2001).

Il. DISCUSSION
A. Standing

The IG hasassertedand the District Court agreed,
that TUFS lacks standingto pursueclaims on behalf of
its membersthe individual truckingcompaniesWe find
thisargumento be plainlywrong.

TUFSassertaobasidor organizationaktanding see
HavensRealtyCorp. v. Coleman455U.S.363,378-79,
71L. Ed.2d 214,102S.Ct. 1114(1982),Am. Trucking


CopherC
Note
Marked set by CopherC


Page 4

346U.S. App.D.C. 122;251 F.3d183, *188;
2001U.S.App. LEXIS 1168012

Ass'nsv. United StatesDep't of Transp.,334 U.S. App.
D.C.246,166F.3d 374,386 (D.C. Cir. 1999),becausét
assert10 cognizabldnjury to the organizatioror its ac-
tivities. It is clear,howeverthat TUFS hasasserteanore
than enoughto satisfy the requirementsf representa-
tional [**13] standing See.e.g.,Hunt v. Washington
StateAppleAdver.Comm'n432U.S.333,342-43,53 L.
Ed.2d 383,97 S.Ct. 2434(1977)(settingouttherequire-
mentsfor associationso havestanding);Am. Trucking,
166F.3dat 385; Int'l Bhd.of Teamsters. Pena,305U.S.
App.D.C. 125,17 F.3d 14781482-83 (1994).

TUFS assertsandthe Governmentoesnot dispute,
thattheindividualtruckingcompaniesiremember®f the
associationTUFSfurtherclaimsthatthelG injuredindi-
vidualtruckingcompaniedy conducting[*189] unlaw-
ful investigationsandseizingtheirrecordsTheseclaims,
which are substantialand well documentedgeasily sat-
isfy the injury/causation/redressabilityequirementsof
Article Il of the Constitution.SeelLujan v. Defenders
of Wildlife, 504U.S.555,560-61,119L. Ed.2d 351,112
S. Ct. 2130 (1992). Furthermore,it is uncontestedhat
TUFS'membershavestandingto suein their own right;
theinterestshat TUFS seekgo protectareindisputably
germaneto the organization'spurpose;and neitherthe
claimsassertedor therelief requestedequiresthe par-
ticipationin the lawsuit of eachof the [**14] organiza-
tion'sindividual members.Hunt,432U.S.at 343.TUFS
thereforehasrepresentationagtandingto sueon behalf
of its members.

B. TheLegalityof thelG'sInvestigationgnd
Seizuresin 1998 Pursuantto the Inspector
GeneralAct

Theprincipalissuein this caseis whetherthelG had
authorityin 1998toinvestigatenotorcarrierscompliance
with safetyregulations.The District Court held thatthe
legislativehistory andstructureof the InspectorGeneral
Act makeit plainthatCongresslid notintendto grantthe
IG authorityto conductinvestigationsconstitutinganin-
tegralpartof DOT programsThetrial courtalsoheldthat
the Secretaryf DOT couldnottransferto the IG his au-
thority to investigatemotorcarrierscompliancewith fed-
eral motor carrier safetyregulations.The District Court
thereforeconcludedthatthe IG actedoutsidethe scope
of hisauthorityin conductingnvestigation®f motorcar-
riers'compliancewith the federalsafetyregulationsWe
agreewith this conclusion.

ThelG hasauthorityto investigatehe DOT'sadmin-
istration of programsand operationslin carryingout its
charge,'honestcooperation'betweerthelG [**15] and
agencypersonnekan be expected. NASA,527 U.S. at
242.The IG, however,is not authorizedto conductin-

vestigationsaspartof enforcingmotor carriersafetyreg-
ulations—arole which is centralto the basicoperations
of theagencySeeg.g.,WintersRanchP'shipv. Viadero,
123 F.3d 327 (5th Cir. 1997) (upholdingIG's subpoena
becausat was part of aninvestigationto testthe effec-
tivenessof the agency'sconductof a programand not
part of programoperatingresponsibilities);Burlington
N. R.R.Co. v. Officeof InspectorGeneral, 983 F.2d 631
(5thCir.1993)(refusingto enforcelG'ssubpoendecause
Inspectorssenerahaveno authorityto engagen regula-
tory compliancenvestigationghatarepartof anagency's
generalffunctioning).

Therecordin thiscasemakest clearthat,whenhein-
vestigatedheplaintiffs andseizedheirrecordstheDOT
IG wasnotengagedn aninvestigationrelatingto abuse
andmismanagemerih the administratiorof the DOT or
an audit of agencyenforcemenproceduresr policies.
Rather,the DOT IG merelylent his searchand seizure
authority to standardOMC enforcemeninvestigations.
[**16] In otherwords, the DOT IG involved himself
in a routine agencyinvestigationthat was designedto
determinewhetherindividual trucking companieswere
complyingwith federalmotor carriersafetyregulations.
Thiswas beyond his authority.

Under 5 U.S.C. App. 3 § 9(a)(1)(K), the Office
of Investigations and Security, Office of Audit of
the Department, the Offices of Investigations and
Security,FederalAviation Administration,and External
Audit Divisions, FederalAviation Administration, the
InvestigationDivision andthe External Audit Division
of the Office of Program Review and Investigation,
Federal Highway Administration, and the Office of
Program Audits, Urban Mass Transportation [*190]
Administration were consolidatedas part of the OIG.
Congresglid not, however,indicatethattheseinvestiga-
tive unitswereto conducinvestigationsnto motorcarrier
compliancewith safetyregulationsor that consolidation
of theseoffices authorizedthe OIG to engagen crimi-
nal investigationsof particularmotor carriers,in contra-
ventionof the InspectorGeneralAct. 5 U.S.C.App.3 §
9(a)(2).TheDOT IG wasnotauthorizedpursuanto the
Act'sconsolidatiorf**17] of duties,to searctappellants'
premisesandseizetheir recordsaspartof a compliance
review whichwas undethe jurisdictionof the FHA.

Finally, under5 U.S.C.App.3 8§ 9(a)(2),theSecretary
of DOT maytransferadditionalpowersanddutiesto the
IG beyondhoseresponsibilitiespecificallydefinedn the
InspectorGeneralAct. However,the Secretary'sransfer
of authorityis explicitly limited to excludemattersthat
constituté'programoperatingesponsibilities.1d. Asthe
District Courtcorrectlyfound,therewasnovalid transfer
of authorityin this case.


CopherC
Note
Marked set by CopherC


Page 5

346U.S. App.D.C. 122;251 F.3d183, *190;
2001U.S.App. LEXIS 1168017

Ontherecordathand therecanbenodoubtthatthel G
violatedthelnspectoiGeneraAct whenheconductedhe
disputednvestigationandseizure®f appellantstecords
in 1998.The actionsof the IG wereultra vires, causing
injury to appellantdor which theyare entitledo relief.

C. ActionsArising Underthe MCSIA

The District Courtfoundthat, asof December1999,
after the occurrenceof the investigationsand seizures
thatarein disputein this casethelG wasgrantedauthor-
ity pursuanto the MCSIA "to conductinvestigationsof
motor carriers'fraudulentand criminal activities [**18]
that arerelatedto the DOT's operationsand programs.”
TruckersUnitedfor Safetw. Mead,86 F. Supp.2d at 19.
The District Court'sopinionthusappearso suggesthat
the enactmentof the MCSIA mootedappellants’chal-
lengesto the IG's unlawful actionstakenbeforeits pas-
sage.ld. That holding is erroneousandit is herebyre-
versed.TheDistrict Courtalsodeniedappellantstequest
for declaratoryandinjunctiverelief thatwould barthelG
from engagingn unlawful actionsin the future pursuant
to the MCSIA. Becauseappellantstlaimsreston a fear
of injuries that haveyet to ariseunderthe MCSIA, we
dismissthem asunripe.

ThelG argueghateventhoughthe MCSIA doesnot
directly governthe 1998investigationsthe MCSIA pro-
videsevidencehat,evenin 1998beforethe MCSIA was
enactedthe OIG hadauthorityto investigateappellants.
To substantiatehis position, the IG pointsto a com-
mentin the CongressionaRecordthat § 228 "clarifies
Congressionaintentwith respecto the authority of the
IG, reaffirmingthe IG's ability andauthorityto continue
to conductcriminal investigationsof partiessubjectto
DOT laws or regulations,whetheror [**19] not such
partiesreceiveFederafundsfrom the Department."145
Cong.Rec.H12874(daily ed.Nov. 18,1999);145Cong.
Rec.S15211(daily ed.Nov. 19,1999).This sparsepiece
of legislative historycannotcarrythe day forthe 1G.

Prior to the passagef § 228, the statutoryand le-
gal frameworkdefiningthe IG's authorityfocusedon the
IG'srole asanindependenandobjectiveinvestigatorof
agencyfraudandabuseTheseresponsibilitiexcontrasted
with theresponsibilitiesdelegatedo otherofficesin the
DOT which werein chargeof implementationand en-
forcementof the motor carriersafetyregulationsWithin
this institutional frameworkthe IG was not authorized
to engagein ordinary compliancereviews, eventhose

potentially implicating criminal [*191] punishments.

Thecharacterizatioof the MCSIA as"clarifying" in the
CongressionaRecorddoesnot underminethis finding.
The DOT'sattemptto read§ 228 asa retroactiveauthor-
ity hasno legitimatebasis.

A muchharderquestionin this caseconcernsappel-
lants'requestdsor ajudicial declaratiorthat § 228 of the
MCSIA did not amendthe InspectorGeneralAct to au-
thorizethe IG to conductinvestigationsof the sort that
are[**20] atissuein this caseandaninjunctionbarring
suchcriminalinvestigationsn thefuture.In otherwords,
appellantaskthatwe reverseheDistrict Court'sholding
that 8 228 of the MCSIA creatednew authority for the
DOT IG. Section228—for example the languagesanc-
tioning 1G investigationsof "fraudulentor other crim-
inal activity"—is hardly free from ambiguity and it is
far from clearthatit expandshe authority of the IG as
the District Court found. We neednot reachtheseis-
sueshoweverWe agreethattheDistrict Court'sdecision
construingthe MCSIA cannotstand,but not for the rea-
sonsassertedby appellantsRatherwe herebyvacatethe
District Court'sdecisioninsofarasit addressethe scope
of the MCSIA, becausehe issuesraisedby appellants
regardingthe scope o 228 arenot ripefor review.

The disputedactionstaken by the IG in this case
occurredin 1998 underthe InspectorGeneralAct. The
MCSIA hadnotyetbeenenactedsothereis no evidence
before the court concerninginvestigationsor seizures
takenpursuanto the MCSIA. Appellantsclaim thatthe
IG'sfutureconducundertheMCSIA mayviolatethelaw;
but, of course this courthasno [**21] way of knowing
whatthe DOT IG maydoin the future. The only matters
of relevancahatarebeforethe courtat this time arethe
textof § 2280f theMCSIA, theDistrict Court'sconstruc-
tion of the statutoryprovision,andthe parties'differing
opinionsasto whatthenewlaw meansThisis notenough
to justify anopinionfrom this courton the meaningof §
228,becaussuchanopinionwouldbepurely"advisory"
andthusbeyondthis court'sauthorityunderArticle 1l of
the Constitution. Cf. LosAngelesv. Lyons,461U.S.95,
75 L. Ed. 2d 675, 103 S. Ct. 1660 (1983) (Speculative
claimsaboutpossiblefuture harmsdo not afford a basis
for equitablerelief.).

Therewill benoripe caséfit for judicial review until
theGovernmenactsto applythestatute'in aconcretdac-
tual setting."TruckersUnited for Safetyv. Fed.Highway
Admin.,139F.3d934,937(D.C.Cir. 1998)(citing Abbott
Labs.v.Gardner,387U.S.136,18L. Ed.2d681,87S.Ct.
1507(1967),rev'donothergrounds Califanov. Sanders,
430U.S.99,51 L. Ed.2d 192,97 S.Ct. 980 (1977)).1t
is possiblethat, sincepassag®f the MCSIA, the[**22]
DOT IG has,in practice,properly exercisedts author-
ity. Without any particularactionby the G beforeusfor
review, the questionof futurerelief is notfit for determi-
nation.

In assessing/hetheracases ripefor review,we must
considernot only the "fithessof the issues"for judicial
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review, butalsowhethera delayin judicial consideration
of the issueswill causeunduehardship”to appellants.
SeeCity of Houstonv. Dep'tof Hous.& Urban Dev.,306
U.S.App.D.C. 313, 24 F.3d 1421, 1431-32(D.C. Cir.
1994).The closestappellantometo raisinga claim of
hardshipis in assertinghattheinvestigationsof Florilli,
Kistler, K & C andLone Wolf are"continuing,"imply-
ing thatappellantgersistin beingharmedasa resultof
the underlyingevents.However, this harmresultsfrom
searchesindseizuresauthorizedby the IG in 1998, not
actionsinitiatedby the G following theenactmenof the
MCSIA. [*192]

The mainhardship thatayresult toappellants from
delayedeviewof thelG'sproperoleundertheMCSIA is
the needto file anothersuit. However,the burdenof pur-

suingfuturelitigation is notenough by itself, to demon-
stratehardshigustifying [**23] prematurgudicial deci-
sion-making. Se24 F.3dat 1432.

IlI. CONCLUSION

BecauseheDOT IG actedwithoutlawful authorityin
investigatingappellantandseizingtheirrecordgpursuant
to the InspectorGeneralAct, the Governmenis hereby
orderedoreturnall materialsseizedduringtheultra vires
searche®f appellantspremisesWe also herebyvacate
theDistrict Court'sdecisionregardinghe scopeof § 228
of the MCSIA anddismissappellantstlaimsrestingon
their constructionof the MCSIA,; the issuesfocusedon
the meaningandfuture applicationof § 228 arenotripe
for review.
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OPINIONBY: [**2] NIEMEYER

OPINION: [*230] OPINION
NIEMEYER, Circuit Judge:

The questionpresentedn this caseis whetherthe
United StatesNuclear RegulatoryCommissioncan be
compelledto negotiatewith a unionfor proposaldefin-
ing employeerights andproceduredor investigatoryin-
terviewsof the Commission'semployeesconductedby
the Office of InspectorGeneral. The National Treasury
EmployeedJnion, the authorizedbargainingrepresenta-
tive of certainNuclearRegulatoryCommissioremploy-
ees,advancedour proposalgo the NuclearRegulatory
Commissiorregardingprocedureso be followed during
investigatoryinterviewsof theagency'€mployeedy the
InspectorGeneral The NuclearRegulatoryCommission
refusedio negotiatewith respecto theseproposalscon-
tending that to do so would infringe on the indepen-
denceof thelnspectoiGeneramandatedby thelnspector
GeneralAct of 1978,5 U.S.C.app.3 § 1 et seq.On the
Union's petition, filed with the FederalLabor Relations
Authority, [¥231] theAuthority foundthattheproposals
were propersubjectsfor negotiationand enteredan or-
derdirectingtheagencyto negotiate For thereasonshat
follow, we grantthe NRC'spetition[**3] for review of
thatorderanddenythe Authority's cross-applicatiorfior
enforcement.

The FederalService Labor-ManagemenRelations
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Statute("the FSLMRS"), 5 U.S.C.§ 7101 et seq., es-
tablishegheright of federalemployeego form andjoin
labor unions and engagein collective bargainingover
conditionsof employment.5 U.S.C.8§ 7102.The statute
requiredederalagencyofficialsto "meetandnegotiatén
goodfaith [with unionrepresentativedpr the purposes
of arrivingatacollectivebargainingagreement.5U.S.C.
§7114a)(4).Thisdutyto bargainexists howeverpnly to
the extentthatit is"notinconsistent witrany Federalaw
or any Government-wideule or regulation."5 U.S.C.8
7117a)(1).

During the courseof negotiationswith the Nuclear
RegulatoryCommission"NRC"), the NationalTreasury
EmployeedJnion ("the Union"), which represent®NRC
employeessubmittedfour proposalswhich have given
rise to this dispute. The proposalswould define em-
ployee rights and establishprocedureso be followed
when agencyemployeeq**4] are interviewedor in-
terrogatedin connectionwith both criminal and disci-
plinary investigations.The partiesagreethat thesein-
vestigationswould be conductedonly by the Office of
InspectorGeneral."Proposall” would give union rep-
resentativeshe right, duringinvestigatoryinterviews,to
clarify questiongposedto employeesandanswerggiven
by them,to suggesthe namesof otheremployeeswith
knowledgeof theissue,andgenerallyto advisethe em-
ployees."Proposal2" would require an investigatorto
appriseemployeessubjectto disciplinary action of the
generalnature of the interview and of the employee's
right to havea union representativresentat the inter-
view. "Proposal3" would requirean investigatorto pro-
vide Mirandawarningsto employeedeinginterviewed
for possiblecriminalconductFinally, "Proposa#" would
requiresimilar warningswhenthe criminal prosecution
hasbeendeclinedbut the employeesnay be subjectto
dismissalfor failure to answermuestionsnl

nl Thelanguageof the Union'sproposalss as
follows:

Proposall
Article 3 — EmployeeRights
Section3.3.2

Whenthe personbeinginterviewedis
accompaniedy a Union representa-
tive, in both criminal andnon[ Jcrimi-
nalcasestherole of therepresentative
includes, but is not limited to[,] the
following rights:

(1) to clarify the questions;
(2) to clarify the answers;

(3) to assistheemployeén providing
favorableor extenuatingacts;

(4) to suggestother employeeswho
have knowledge afelevantfacts; and

(5) to advisethe employee.
Proposak
Section 3.4

The NRC [Nuclear Regulatory
Commission] shall advise the
employeesannually of their rights to
Union representationunder Section
3.3.In addition,whenaninvestigation
is being conductedand where the
employeeis a potential recipient of
disciplinary action, the employee
shallbe advisedby theinvestigatorof
the generalnature of the interview,
andof his/herright to be represented
by the Union in accordancewith
Section3.3.1and3.3.2above prior to
taking any oral or written statement
from thatemployee.

ProposaB
Section 3.4.1

Wherethe subjectof aninvestigation
is beinginterviewedregardingpossi-
ble criminal conductandprosecution,
at the beginningof the interview the
employeeshallbegivenastatementf
Mirandarights.Thewarningshallcon-
tain the languagelisted in Appendix
A to this Agreementlf the employee
waives his/her rights, the employee
shall so indicate in writing and will
be givena copy forhis/her records.

Proposal
Section 3.4.2

In an interview involving possible
criminal conduct where prosecution
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hasbeendeclinedby appropriateau-
thority, at the beginningof the inter-
view the employeeshall be given a
statemenof the Kalkineswarningin
writing. Furthertheemployeewill ac-
knowledgereceiptof the warningin
writing and shall receivea copy for
his/herrecords.

[**5]

TheNRCrefusedo negotiateoverthefour proposals,
taking the positionthat its negotiatingcontractuallimi-
tationson the conductof investigatoryinterviewsby the
Office of InspectorGeneralwould be inconsistentwith
thestatutoryindependencef thelnspectoiGeneraman-
datedby the InspectorGeneralAct of 1978. Therefore,
according [*232] to the NRC, suchproposalsare not
negotiableby virtue of 5 U.S.C.§ 7117a)(1), which
establisheghe NRC's duty to bargainonly to the ex-
tentthatthe proposalsarenot inconsistentvith any fed-
eral law. The Union filed a petition with the Federal
Labor Relations Authority (“"the Authority") pursuant
to 5 U.S.C.8 7105(a)(2)(E).to determinewhetherthe
proposalswere negotiable.In responseo the petition,
the NRC relied upon the Authority's prior decisionin
National Federationof Federal Employeesl.ocal 1300,
and General ServicesAdministration, 18 FL.R.A. 789
(1985) (hereinafter,"GenerabervicesAdministration™),
which held that an agencyhasno duty to bargainover
any union proposalspurporting to influence the con-
ductof investigationg**6] conductedby the Office of
InspectorGeneral.In GeneralServicesAdministration,
the Authoritystated:

Insofarastheproposalvouldseekto havethe
Agencyheadutilize his generalsupervisory
authorityoverthe IG [InspectorGeneral]to
influencethe mannerin which that official
conductsinvestigationsgt impermissiblyin-
fringesuponthe independencef the IG to
undertakesuchinvestigationsThe intent of
Congress . . is thatagencyofficials respect
the freedomof the IG to determinewhat,
when, and how to investigateagencyoper-
ations and that the IG not be subjectedto
pressurdy anypartof theagencyThus,the
independencef thelG underlaw precludes
negotiationon proposalgpurportingto influ-
ence theconduct oflG investigations.

18F.L.R.A.at 794-95.

By adecisiondatedApril 9,1993 theAuthority found
thatthefour proposal®f theUnionwerenegotiablecon-

cludingthatit would nolongerfollow its earlierdecision
in GeneralServicesAdministration.Relying on Defense
Criminal InvestigativeServicev. FLRA,855F.2d 93 (3d
Cir. 1988)(holdingthatstatutoryrightsgrantedo federal
employeeqg**7] when being questionedby "a repre-
sentativeof the agency"apply when the questioningis
conductedy the InspectorGeneral) the Authority con-
cluded:

We find that becausdG representativeare
employeesfanagencyand,thus,aresubject
to theagency'obligationsunderthe Statute,
anagencycannotdeclareproposalsoncern-
ing IG investigationsnon-negotiablesolely
onthegroundthat, undersection3(a) of the
IG Act, all proposalsoncernindG investi-
gationsare outsidehe dutyto bargain.

47FLRA No. 29,at9. TheAuthority enterecanorder
statingthat the NRC "must negotiate"on the proposals
submittedby the Union.

TheNRCfiled apetitionfor reviewin this Court,and
theAuthority filed across-applicatiofor enforcementf
its order.

Ordersof the FederalLabor RelationsAuthority are
reviewedby the courts of appealspursuantto a peti-
tion for review filed by an aggrievedparty or by a pe-
tition for enforcemenfiled by the Authority, 5 U.S.C.§
7123a) & (b), andthe appropriatestandardf reviewis
that specifiedin § 706 of the Administrative Procedure
Act. 5 U.S.C.8§ 7123(c).Thus, [**8] the reviewing
court will setasidean agencyruling only if it is "ar-
bitrary, capricious,an abuseof discretion,or otherwise
not in accordancewith law." 5 U.S.C.8§ 706(2)(A). In
determiningwhetherthe Authority's actionis "in accor-
dancewith law," thereviewingcourtordinarily givesdef-
erenceto the Authority's interpretationof the FSLMRS
becausethe Authority has specializedexpertisein this
field. SeeSocial SecurityAdministrationv. FLRA, 956
F.2d 1280, 1283 (4th Cir. 1992).In this case,however,
the Authority'sorderwasbasednits conclusionthatthe
Union'sbargainingproposalsvere not inconsistentvith
otherfederallaw. In particular,the Authority determined
thatthe Union'sproposalsverenotinconsistentvith the
InspectorGeneralAct of 1978asit interpretedthat Act.
Becauséhe Authority does nohavespecial competence
in the interpretationof that Act, its legal interpretations
of that Act do not deserveany particulardeferenceSee
Internal RevenueServicev. FLRA, 902 F.2d 998, 1000
(D.C. Cir. 1990); DefenseCriminal InvestigativeService
v. FLRA,855F.2d 93,97 [*233] (3d Cir. 1988).[**9]
Hence we reviewthe Authority'sdecisionin this casede
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novo.

In the contextof the statutorymandatethat federal
agenciesneetwith representativesf unionsandbargain
in goodfaith for thepurposeof arrivingatacollectivebar-
gainingagreementexcepton matters'inconsistentwith
any Federallaw," we mustnow decidewhetherthe four
proposalsadvancedy the Union aremattersthatarein-
consistentvith the InspectoGeneralAct of 1978.

Congres®nactedhe InspectorGeneralAct of 1978
in order"to moreeffectively combatfraud, abusewaste
andmismanagemelin theprogramsandoperation®f. ..
departmentandagencies.S.RepNo.1071,95thCong.,
2d Sess4 (1978),reprintedin 1978U.S.C.C.A.N.2676,
2676(hereinaftet' SenateReport").Tothatend,Congress
establishedn eachspecifiedgovernmentahgencyn2 an
Office of InspectorGeneralasan "independenand ob-
jective unit," chargingeachunit with the responsibility
of conductingandsupervisingauditsandcivil andcrim-
inal investigationgelatingto thatagency'soperations.5
U.S.Capp.384(a)(1).Oneof themostimportantgoalsof
thelnspectoiGeneralAct was [**10] to makelnspectors
Generaindependengenoughthattheirinvestigationsand
auditswould bewholly unbiased:

Thereis a naturaltendencyfor an agency
administratorto be protective of the pro-
gramsthat he administers.In some cases,
frank recognitionof waste,mismanagement
or wrongdoingreflectson him personally.
Evenif heis not personallyimplicated,rev-
elations of wrongdoing or waste may re-
flectadverselyon his programsandundercut
public and congressionasupportfor them.
Underthesecircumstancest is afact of life
thatagencymanagerandsupervisorsn the
executivebranchdo not alwaysidentify or
comeforwardwith evidenceof failingsin the
programsthey administer.For that reason,
the audit andinvestigativefunctionsshould
beassignedo anindividual whoseindepen-
denceis clearandwhoseresponsibilityruns
directly to theagencyheadandultimatelyto
the Congress.

Thislegislationaccomplishethat,removing
the inherentconflict of interestthat exists
when audit and investigativeoperationsare
underthe authority of an individual whose
programsare being audited. The Inspector
andAuditor Generalvouldbeunderthegen-
eralsupervision [**11] of the headof the
agencyor his deputy,but not underthe su-
pervisionof any otherofficial in the agency.

Even the agencyheadwould have no au-
thority to preventthe Inspectorand Auditor
Generalfrom initiating and completingau-
ditsandinvestigationhebelievesecessary.

n2 In addition to the Nuclear Regulatory
Commission, the Inspector General Act cre-
ated an office of Inspector General in each
of the following agencies: the Departments
of Agriculture, Commerce,Defense, Education,
Energy, Health and Human Services, Housing
and Urban Development, the Interior, Justice,
Labor, State, Transportation,and the Treasury;
the Agency for International Development,the
Environmental Protection Agency, the Federal
Emergency ManagementAgency, the General
ServicesAdministration,the National Aeronautics
andSpaceAdministration,the Office of Personnel
Management, the Railroad Retirement Board,
the Small BusinessAdministration, the United
States Information Agency, and the Veterans'
Administration. 5 U.S.C. app3 § 11(2).

[**12]
Senate Reposdt 2682(emphasisadded).

The bulk of the InspectorGeneralAct's provisions
areaccordinglydevotedo establishingheindependence
of the InspectorsGeneralfrom the agenciesthat they
overseeThus, InspectorsGeneralare appointedby the
Presidenandconfirmedby the Senate’ without regardto
political affiliation andsolelyonthebasisof integrity and
demonstratedability in accounting,auditing, financial
analysis,law, managemenanalysis,public administra-
tion, or investigations.’5 U.S.C.app.3 § 3(a).Moreover,
only the President,and not the agencyhead, may re-
move an InspectorGeneral,andeventhenthe President
mustprovide Congresswith his reasongor doingso. 5
U.S.C.app. 3 § 3(b). InspectorsGeneralarerequiredto
preparesemi-annuateportsto Congreson the results
of their investigationsand,eventhoughanagencyhead
may addcommentsn a report,he or shegenerallycan-
not preventthe reportfrom goingto Congresr change
its contents. 5 U.S.C.app. 3 8 5(b)(1); SenateReport
at 2684.Inspectors[*234] Generalarerequiredto no-
tify the Attorney[**13] Generaldirectly, without notice
to otheragencyofficials, upondiscoveryof "reasonable
groundsto believetherehasbeena violation of Federal
criminallaw." 5 U.S.C.app.3 8§ 4(d). InspectorGeneral
arealsograntedhepowerto selectandemploywhatever
personnehrenecessario conductheiraffairs,toemploy
expertsaandconsultantsandto enterinto contractfor au-
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dits, studiesandothernecessargervices.5 U.S.C.app.

3 88 6(a), (7)-(9). EventhoughInspectorsGeneralare
underthe "generalsupervision“of the agencyheadand
onedeputy,neithemay"preventor prohibitthelnspector
Generalfrom initiating, carryingout, or completingany
audit or investigation,"5 U.S.C.app. 3 § 3(a), nor may
they transfer"programoperatingresponsibilities'to the
InspectorGeneral. 5 U.S.C.app. 3 § 9(a). Most impor-

tantly, apartfrom the limited supervisionof the top two

agencyheadsno oneelsein theagencymayprovideany
supervisiorto Inspectorgseneral:the Act providesthat
thelnspectoiGeneral'shallnotreportto, or besubjecto

[**14] supervisiorby, anyotherofficer of [theagency]."
5.S.C.app. 3 §83(a).

Thus,shieldedwith independenc&om agencyinter-
ferencethelnspectoiGenerain eachagencyis entrusted
with the responsibilityof auditing and investigatingthe
agency,a function which may be exercisedn the judg-
mentof the InspectorGeneralas eachdeemsit "neces-
saryor desirable.'5 U.S.C.app.3 § 6(a)(2).To facilitate
that function, the Act givesto eachlInspectorGeneral
accesgo the agency'slocumentandagencypersonnel.
The InspectorGeneralmay issuesubpoenasadminister
oaths,and investigatecomplaintsand information from
anyemployeeof theagency'concerninghe possibleex-
istenceof anactivity constitutingaviolation of law, rules,
or regulationspr mismanagemengrosswasteof funds,
abuseof authorityor a substantiahndspecificdangerto
the publichealthand safety." 5 U.S.Gpp. 3 § 7(a).

With the provisionsand purposesof the Inspector
GeneralAct in hand, we now turn to the questionof
whetherit is permissibleto subjectinvestigatoryinter-
views conducteddy the InspectorGeneralunderthe Act
to contractual[**15] limitations through negotiations
betweerthe agencyandits union.We concludethat pro-
posalswhich concerninvestigationsconductedby the
InspectotGeneralsuchasthoseatissuehere,arenotap-
propriatelythe subjectof bargainingbetweenan agency
and a union. Suchproposalsrun afoul of the Inspector
GeneralAct's mandatethat it is the InspectorGeneral
who hasthe authority to "conduct, supervise,and co-
ordinateauditsandinvestigations'relatingto the NRC.
Congressntendedthatthe InspectoiGeneral'snvestiga-
tory authorityinclude the powerto determinewhenand
how to investigate.To allow the NRC and the Union,
which representshe NRC'semployeesto bargainover
restrictionghatwouldapplyin thecourseof thelnspector
General'sinvestigatoryinterviewsin the agencywould
impinge on the statutoryindependencef the Inspector
Generalparticularlywhenit is recognizedasthe parties
dohere thatinvestigationsvithin theNRCareconducted
solely by the Office of InspectorGeneral. The four pro-
posalsestablishingemployeerights and proceduredor

conductinginvestigatoryinterviewsarethereforeincon-
sistentwith theInspectoiGeneral'sndependencandthe
[**16] InspectorGeneralAct. In reachingthis result,
however,we do not limit the right of the NRC andthe
Union to negotiateemployeerights and proceduredor
any investigationghat may be conductedby otherem-
ployeesof the NRC, who arenot from the Office of the
InspectorGeneral.

Thefactthatthe InspectorGeneralAct providesthat
thelnspector$senerabre"underthegenerakupervision”
of theagencyheaddoesnotalterourruling. Congresslid
not intendthatthe powerof "generalsupervision'given
to the two top agencyheadscould be usedto limit or
restrictthe investigatorypowerof the InspectorGeneral.
This intentis manifestedby the specificrights and du-
tiesconferredexclusivelyonthelnspectoiGeneraby the
InspectorGeneralAct, aswe havealreadynotedabove,
see,e.qg.,5 U.S.C.app.3 88 6 & 7, andis explained
by the Act's legislative history. The SenateReportindi-
catesthat placingInspectorgGeneral'underthe general
supervision“of agencyheadswas not doneto give the
agencyhead[*235] anyauthorityovertheconductof in-
vestigationslnstead Congressvasfearful thatefforts of
thelnspectorGeneramight be"significantly[**17] im-
pairedif hedoesnot havea smoothworking relationship
with the departmentead."SenateReportat 2684. The
Reportexpressebopethatplacingan InspectorGeneral
underthe nominalsupervisionof anagencyheadwould
allowthelnspectoiGenerato be"his strongrightarm. . .
while maintainingtheindependenceeededo honor[the
InspectorGeneral'sfeportingobligationsto Congress."
Id. Combiningthis expressedhtenttogethemwith theac-
tual provisionsof the Act giving powersto thelnspectors
Generalwe cannotconcludethat Congressntendedfor
the "generalsupervision"grantedto agencyheadso in-
cludeanyauthorityto compromiséheinvestigatoryights
conferredon InspectorsGeneral.

Until this case the Authority hadfollowed the inter-
pretationthat we have expressedSeeGeneralServices
Administration, supra.In light of the Third Circuit de-
cision in DefenseCriminal InvestigativeService,how-
ever, the Authority has now abandonedts earlier po-
sition. In DefenseCriminal InvestigativeService, the
Third Circuit heldthattheDefenseCriminal Investigative
Servicewhichis the equivalentof the InspectorGeneral
within the DefenseDepartment,[**18] wasarepresen-
tative of the Departmentbf Defense,andtherefore,the
employeesstatutoryrightsto haveunionrepresentatives
presentduring an agencyinvestigation,see5 U.S.C.8§
7114a)(2),applyto similarinvestigationdy theDefense
Criminal InvestigationService See855F.2dat 100-101.
The Third Circuit thererelied heavily uponthe fact that
only by viewing InspectorsGeneralasrepresentativesf
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the agencyfor this purposecould it effectuatethe obvi-
ouscongressiondhtentto grantemployeegertainrights
duringinvestigations.

TheAuthority haschoserto expandhelimited hold-
ing of DefenseCriminal InvestigativeServicen3 in this
caseto supportits newly adoptedpositionthatanagency
head can negotiateand compromisethe investigatory
rights of the InspectorGeneralso long asthe resulting
regimeis not otherwiseinconsistentwith federal law.
Whenthat expandecholding is appliedto a union pro-
posalhere,theresultwould permitthe NRC to negotiate
overwhetherfor exampleaunionrepresentativeanan-
sweror clarify ananswerprovidedby anemployeedo an
InspectoiGeneraduring[**19] acriminalinvestigation.
SeeProposall, supranote 1. Undoubtedly,that would
resultin anexpansiorof the union'srightscontainedn 5
U.S.C.§ 7114(a)(2)andwould directly interferewith the
ability of thelnspectoiGenerato conductinvestigations.

n3 In DefenseCriminal InvestigativeService,
the Third Circuit wascarefulto notethattheterm
"representativef the agency"asusedin 5 U.S.C.
§ 7114(a)(2)maybedefineddifferently depending
onthespecificrightsanddutiesatissue. 855F.2d
at 100.

HadtheDefenseCriminal InvestigativeService court
beenwilling to expandits holding to coverthe circum-
stancedere,asheldby the Authority, it would havebeen
facedwith thetaskof addressinghereasorfor Congress'
inclusionof the provisionsin the FSLMRSthat exclude
InspectorGeneralemployeedrom collective bargaining
units.Section7112(b)(7)providesthatno bargainingunit
may [**20] include employees'primarily engagedn
investigativeor audit functions."The Authority has,in-
deedjnterpretedhislanguagedo meanthatemployee®f
the InspectorGeneralmay not engagen collective bar-
gaining.SeeSmallBusinesAdministration& American
Fed. of GovernmenEmployeed.ocal 2532 & Council
228,AFL-CIO,34F.L.R.A.392(1990).Havingexcluded
employeesf the Office of InspectorGeneralfrom any
collectivebargaining Congressurelycould not havein-
tendedthat other employeedn an agencybe given the
right to negotiatethe conditionsof work for Inspector
Generakemployees.

In summary,f we wereto interpretthe FSLMRSto
requirethe NRC to bargainover rights and procedures
for investigatoryinterviewsconductedby the Inspector
Generalwewouldindirectly beauthorizingthe partiesto
collectivebargainingto compromiselimit, andinterfere
with theindependenstatuof thelnspectoiGeneralinder

thelnspectoiGeneralAct of 1978.ThatAct [*236] care-
fully definesandpreservetheindependencef Inspectors
General,both in organizationand function, andin the
FSLMRSCongressaccommodatethelnspectoiGeneral
Act by requiringbargainind**21] onlywhen"notincon-
sistent'with otherlaws.See5 U.S.C.§ 7117.Becauseave
concludethatthe four proposalsadvancedy the Union
here would compromisethe Inspector General'sinde-
pendenceand would be inconsistentwith the Inspector
GeneralAct within the meaningof 5 U.S.C.§ 7117,we
granttheNRC'spetitionfor reviewanddenyenforcement
of the Authority'sorder.

IT IS SOORDERED
DISSENTBY: MURNAGHAN

DISSENT:
MURNAGHAN, Circuit Judgegdissenting:

As statedwell by the majority, the FSLMRS estab-
lishesthe right of federalemployeego engagein col-
lective bargaining.The duty to bargainexiststo the ex-
tentthatit is "not inconsistenwith any Federallaw or
any Government-widerule or regulation."5 U.S.C. 8§
7117a)(1). Since | do not believe that the processof
collective bargainingper se "preventsor prohibits the
InspectorGeneralfrom initiating, carryingout, or com-
pleting any auditor investigation,"see5 U.S.C.app.3 8
3(a),andthereforeis not "inconsistent'with federallaw,
| respectfullydissent.

It is perhapswell to [**22] underscoreprecisely
whatquestionwe areaskedto answerWe havenot been
askednor couldwe from therecordbeforeusdetermine,
whetherthe four collective bargainingproposalson the
merits are inconsistentwith the InspectorGeneralAct.
Certainly, an argumentmight be madethat eachof the
four proposalsvould soconstrainthe Office of Inspector
Generalthatin effect eachwould "preventor prohibit"
that office from conductingits investigationsWere we
in a positionto give an answerto the questionon the
meritsandto answerit affirmatively, | could well agree
thatthefour proposalsannotbethe subjectof collective
bargaining.

In the presentcase,however,the Authority did not
reachthe merits of the proposals.Rather, becausethe
NRC setforth no specificgroundsin oppositionto the
four proposalsand insteadrelied on GeneralServices
Administrationto the effectthatall collectivebargaining
mattersrelatedto InspectorGeneralinvestigationsare
nonnegotiablethe Authority determinedhattherewere
no groundsuponwhich it couldfind thatany of the pro-
posalsshouldbe consideredhonnegotiabl®nthe merits.
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47 FLRA No. 29,at 10. TheNRC has[**23] urgedthe
sameall-encompassingyeneratheoryonappeal stating
in its brief that "the very processof negotiationwould
give both managemenand the union leverageover the
IG." (emphasisadded).

The Authority rejectedsucha blanketargument,n-
steadchoosingan approachthat| believevindicatesthe
statutoryaims of both the collective bargainingstatute
andthe InspectorGeneralstatute It held that"proposals
thatconcerrtheconduciof IG investigationsinderthelG
Act will befound nonnegotiabléf they areinconsistent
with thelG Act or arenonnegotiablen othergrounds.”
47 FLRANo. 29, at 10.

In my view, the Authority's approachpreserveghe
importantindependencef thelnspectoiGeneralpy pro-
hibiting collective bargainingproposalghat "preventor
prohibit" the conductof investigations.Such proposals
wouldbe"inconsistenttvith federallaw, andsowouldbe
impropersubjectdor collectivebargaining At the same
time, the approachpreserveshe right of employeedo
bargaincollectivelyoverall mattersnotinconsistentvith
federallaw.

Moreover, | do not sharethe majority's conclusion
that DefenseCriminal Investigative Serviceis signifi-
cantly [**24] distinguishablegrom the casebeforeus.
There, the Third Circuit plainly rejectedthe argument
that the InspectorGeneralAct was intendedto create

"an independeninvestigatoryoffice . . . which would
not be subjectto interferenceby any otheragencypro-
grammatic concerns,including federal labor relations
concerns."855 F.2d at 98 (internal quotationomitted).
Insteadthe DefenseCriminal InvestigativeServiceCourt
determinedhatthe purposeof the InspectorGeneralAct
"was to insulatelnspectorGeneralg(sic) from pressure
from agencymanagemenivhich might attemptto cover
up its own fraud, waste, ineffectivenesspr abuse."ld.
[*237] (citation omitted).It seemso me unlikely, and
theNRC hasnotdemonstratedhatthe"very process'of
collectivebargainingvould impermissiblyintrudeonthe
type of insulationdescribedy the ThirdCircuit.

Finally, I am not persuadedy the majority's argu-
mentthatDefenseCriminal InvestigativeServiceandthe
instantcasearedistinguishablebecausen the former at
issuewasa specificstatuteconferring aright on employ-
ees,while herethe rights would derive from collective
bargaining.lt is plain [**25] that federallaw entitles
federalemployeego bargaincollectively over proposals
not inconsistentwith federallaw. Neitherthe Inspector
GeneralAct northe FSLMRSnor the statuteconsidered
by theThird Circuitis deservingpf moreor lessstatutory
dignity thantheother.Sincethe Authority'sinterpretation
of thetwo statutestissueherepreservetheirdistinctpur-
poseswhile preventinga conflict betweerthem,| would
affirm.

Accordingly, | respectfullydissent.
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OPINION:
[*1112] OPINIONAND ORDER

This case is before the Court on the Petition
of the Inspector General of the Resolution [*1113]
Trust Corporation For Summary Enforcementof an
Administrative Subpoend@ucesTecumandthe Motion
of RespondenRoselLaw Firm for a ProtectiveOrder.
TheCourthasdeterminedhatthesubpoenahouldbeen-
forced,asnarrowedythePetitionandtherepresentations
of counselthat Rosemay produceallist of Rose'sclients
for the relevantperiod and neednot producethe other
client-identifying documentriginally sought.In view
of the revisedConfidentialityUndertakingandthe addi-
tional protectionsnow offeredby the InspectorGeneral,
the CourtdeniesRose'sMotion for a Protective Order.

|. BACKGROUND

In responseto the savings and loan imbroglio,
Congress created the Resolution Trust Corporation
in the Financial Institutions Reform, Recovery, and
EnforcementAct of 1989 ("FIRREA"). 12 U.S.C.88
14414b), 1811etseq.TheRTCactsasreceiverfor failed
thrifts and succeedso the entirety of eachassociation's
rights, assetsand obligations. 12 U.S.C.8§ 1821 [**2]
(d)(2)(A), (B). n1 FIRREA requiresthe RTC to maxi-
mize the net presentvalue of thrift assetsminimize the
impactof its transaction®n local real estateand finan-
cial markets makeefficientuseof governmenfundsand
minimize anylossfrom resolutionof cases.12U.S.C.§
14414b)(3)(C).To facilitatethecompletionof theRTC's
duties,FIRREA authorizeghe RTC to contractwith pri-
vate law firms and othersin the private sectorto obtain
services.12U.S.C.§ 1441a(b)(10)(A).

nlSeealsol2U.S.C.§14414b)(4)(A) (grant-
ing RTC "the samepowers and rights to carry
out its duties" as the FederalDeposit Insurance
Corporatiorhasunder12 U.S.C8§ 1821-1823).

Sincel989,theRoselaw Firm hasenteredseverale-
galserviceagreementwith theFederaDepositinsurance
Corporationandthe RTC to providethemwith legalser-
viceswith respecto anumberof failed [**3] thrift insti-
tutions;andit continuego representheRTC.Declaration
of JohnJ. Adair, RTC InspectorGeneral"Adair Decl.")
P 4; Declarationof Clark W. Blight, Assistantinspector
Generalfor Investigation("Blight Decl.") P 5; Second
Affidavit of RonaldM. Clark, chief operatingofficer of
Rose("Clark Aff.") PP4, 5. Theseserviceagreements,
aswell asretainerletters,FDIC andRTC guidelinesand
policies,and RTC regulations,12 C.F.R.Part1606,im-
posedobligationson Roseto disclose andto certify that
it haddisclosedall actualor potentialconflictsof inter-
estto the FDIC andthe RTC. Blight Decl. P 6. n2 Rose
certified that ithadfound no conflicts ofnterest thahad
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not alreadybeenwaived.Adair Decl. P 4; Blight Decl. P
6.

n2 The actualor potentialconflictsthat Rose
was requiredto discloseinclude participationof
anypartneror associatef thefirm asadirectoror
officer of anyinsuredinstitution that hasfailed or
thatis the subjectof any ongoingsupervisoryac-
tion; representatiof an officer, director, debtor,
creditoror stockholderof anyfailed or assistedn-
stitution in a matterrelatedto the FDIC or RTC;
representationf a creditorwhoseclaim competes
with thatof the FDIC or RTC; the existenceof any
outstandingoansfrom afailedinstitutiononwhich
anypartneror associat®ef thefirm is aborroweror
guarantorandrepresentationf aclientin amatter
adverseo the FDICor RTC.Blight Decl.P 6.

(4

In additionto retainingRosefor otherengagements,
the FDIC retainedthe firm to representhe interestsof
the FDIC and later the RTC as conservatoiof Madison
Guaranty Savings and Loan Associationin litigation
againsfrost& Companyanaccountindirm. Adair Decl.
P5.ClarkAff. P6.In 1993 allegationsurfacedhatRose
hadnotdisclosedactualor potentialconflictsin this mat-
ter. Adair Decl. P 5; Blight Decl.P 7; Clark Aff. P7.The
RTC's Office of ContractorOversightand Surveillance
("OCOS"reviewedtheallegationsandissuedareporton
February8, 1994.The FDIC Legal Division alsoissued
areportregardingconflict of interestissueson February
17, 1994 Adair Decl. P6; Blight Decl. P 8.

During a hearingbefore the SenateCommitteeon
Banking, Housing and Urban Affairs on February?24,
1994, certainSenatorgriticized the FDIC and RTC re-
portsandrequestedhatthelnspectoiGenerabf theRTC
conductan independentnvestigationof the mattersad-
dressedby theOCOSreport.Adair Decl.P 7; Blight Decl.
P9.0OnMarch [*1114] 2,1994,JohnE. Ryan,Deputy
CEO of the RTC, senta formal requesto the Inspector
Generalof the RTC to conductsuch an investigation.
Adair [**5] Decl.P 8; BlightDecl.P 10.

The IG immediatelyinitiated an investigationof the
RoseLaw Firm to determinewhetherRosehadfailed to
discloseto the FDIC andlaterthe RTC any actualor po-
tentialconflictsof intereston mattersfor which it wasre-
tainedby theFDIC or the RTC; whetheranysuchfailures
violatedanylaws, regulationsagreementsyuidelinesor
policies; and whetherthe FDIC and the RTC properly
conductedheir reviewof anysuchconflicts.Adair Decl.
PP9-10;Blight Decl. P 11. Underthe InspectorGeneral
Act, thelG mustreporthisfindingsandrecommendations

totheheadof theRTC,to theCongressand,if hebelieves
therehasbeenaviolation of criminallaw, to the Attorney
General.5 U.S.C App. 3 §84(d), 5.

As a first stepin its investigation,the IG soughtto
identify conflictsof interestby reviewingandcomparing
the identitiesof Rose'sclientsagainstthe recordsof the
RTC and of the failed institutionsfor which Rosepro-
videdlegalservicesAdair Decl. P 11; Blight Decl.P 13.
OnApril 18,1994 thelG issuedasubpoenaucegecum
to theRoseLaw Firm for informationregardinghefirm's
clients.Thesubpoend**6] demandedhe productionof

anydocumentdisting thenamesf anyindi-
vidual, partnershipgcorporation,association
or otherpersonor entity to whom the Rose
Law Firm . . . providedlegal servicesat any
time or from time to time during the period
fromJanuaryi, 1985throughApril 15,1994,
The documentgo be producedmay consist
of a singlelist, or multiple lists, identifying
clientsduring suclperiod.

Rosefailed to producethe documentsequestedandthe
IG petitionedthis Courtto enforceits subpoena.

On SeptembeB, 1994,Respondentovedthe Court
to transferthe caseto the United StateDistrict Courtfor
the EasterrDistrict of ArkansasRosearguedthatanev-
identiary hearingwasrequiredto determinewhetherthe
subpoenavastoo burdensomandwhetherthelG issued
thesubpoendor animproperpurposeRoseclaimedthat
the withessesand documentgegardingthoseissuesare
locatedin Little Rock and urgedthe Court to transfer
the casetherefor the conveniencef the partiesandwit-
nessesRose'sburdensomenesargumentwas basedon
its convictionthatit would haveto produceall documents
containingclient namedo satisfythe subpoenaThis ar-
gument[**7] wasunderminedvhenthelG assuredRose
thatit couldrespondo thesubpoendy producingaclient
list or lists andno otherdocuments.

The Court denied Respondent'snotion to transfer.
It notedthat a subpoenanforcementactionis a sum-
mary proceedingand found that Respondenhad failed
to provethat "extraordinarycircumstancesexistedthat
wouldjustify anevidentiaryhearing See=TCv. Invention
Submissio€orp.,296U.S.App.D.C.124,965F.2d 1086,
1091 (D.C. Cir. 1992),cert.denied,122 L. Ed. 2d 654,
113 S.Ct. 1255(1993). The Court concludedthat Rose
coulduseaffidavitsratherthanthetestimonyof witnesses
to addresghe issueof burdensomenes3he Court also
rejectedRose'sargumenthatimproperpolitical pressure
from memberf Congressnducedthe |G to initiate the
investigatiorthatledto theissuancef thesubpoenalhe
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Court found that Rosehad failed to makethe required
thresholdshowingthatmemberof Congresexertedun-
dueinfluenceor control over the IG's investigationthat
causedhelG toinitiate theinvestigatioror issuethesub-
poenain badfaith [**8] or for improperpurposesSee
FTC v. Invention SubmissiorCorp., 965 F.2d at 1091;
United Statesv. Aero Mayflower Transit Co., Inc., 265
U.S.App.D.C. 383,831 F.2d 1142,1145-47(D.C. Cir.

1987).

On October7, 1994, Petitionerand Respondenén-
teredintoaMemorandunof Understandinghatdescribes
howtheRosed_aw Firm maycomplywith thesubpoenay
providing client lists andno otherdocumentsAppendix
A. The Memorandunspecifiesthe client lists that Rose
will provide if the Court enforcesthe subpoenaAs a
result, Respondentas abandonedts burdensomeness
argumentand hassubmittedno affidavits regardingthe
onerousnessf complyingwith thesubpoena.

[*1115] II. DISCUSSION

In opposingtheIG's petition, the RoseLaw Firm ar-
guesthat the InspectorGeneral'ssubpoenaxceedshis
statutoryauthority.Rosealsoargueghatif the Courten-
forcesthe subpoenathe Court shouldgrantits motion
for a protectiveorder, which would more closely con-
trol the IG's useof the subpoenaeihformationthanthe
ConfidentialityUndertakingthe IG has offered.

A.TheSubpoenaVasWithin TheAuthority [**9] Of
The InspectoGeneral

In enforcingan administrativesubpoenathe Court's
roleis limited to determiningwhetherthe subpoenas is-
suedfor alawful purposewithin thestatutoryauthorityof
theagencythathasissuedt, whethethedemands suffi-
ciently definiteandnot unduly burdensomeandwhether
thesubpoenaeeksnformationreasonablyelevanto the
agency'snvestigation. RTCv. Walde,18 F.3d 943, 946
(D.C. Cir. 1994); Linde ThomsonLangworthyKohn &
Van Dyke,P.C.v. RTC,303U.S.App.D.C. 316,5 F.3d
1508,1513(D.C.Cir. 1993);FTCv.InventionSubmission
Corp., 965F.2d at 1089.Rosedoesnot opposethe IG's
subpoenanthegroundshatit seekdrrelevantinforma-
tion, thatit is indefiniteor thatit is unduly burdensome.
RespondendoesasserthoweverthatthelG'sinvestiga-
tion exceeds histatutoryauthority. n3

n3 As noted theissueof burdensomenesgas
resolvedvhenthelG madeit clearthatRosecould
complywith thesubpoendy providingaclientlist
to theIG andno otherdocumentsin afootnotein
its Reply Memorandum,Roseonce againargues
that improperpolitical pressurecausedthe IG to
initiate theinvestigationRosehasfailed to present

any additionalfactsthatwould convincethe Court
to changats earlierrejectionof thisargument.

[**10]

RosearguedhatthelnspectoiGeneralAct, by its lan-
guageand legislative history, limits InspectorsGeneral
to investigatingonly the internal operationsof federal
department@nd agencieslt maintainsthatthe IG's in-
vestigationshouldbe limited in its scopeto determining
whetherthe RTC properly conductedits review of any
conflicts of interestand shouldnot extendto a de novo
review of any potentialor actualconflictsthat Rosemay
have had that were not consideredby the OCOS. The
Courtdisagrees.

The InspectorGeneralAct grantsinspectorsGeneral
authorityto conduct investigationand audits:

It shallbetheduty andresponsibilityof each
InspectorGeneral. . . to conduct,supervise,
and coordinateauditsandinvestigationge-

lating to the programsandoperation®f [the

agency].

5 U.S.C.App. 3 § 4(a)(1). Respondenarguesthat "re-
lating to the programsand operationsof* the agencyis
limiting languagethatrestrictsthe IG to internalinvesti-
gationsof theagency'sown conduct.The Courtdoesnot
acceptthis constructionof the statuteandfinds the "re-
lating to" languagea broadgrantof authorityratherthan
alimitation. [**11] Thislanguagds expansiveenough
to extendthe IG's authoritybeyondinvestigationsof the
agencyitself to investigationsof individualsandentities
outsidethe agencyinvolved with an agency'sprograms.
Furthermorepthersectionsof the InspectorGeneralAct
clarify, if clarificationis neededthatthelG'sauthorityex-
tendsto conductingauditsandinvestigation®f programs
thatthe agencyfinancesjncludinginvestigationsnto al-
legedfraud, abuseandwasteby governmentontractors
and otherrecipientsof governmenfundsin connection
with those programs.

Section2 of the InspectorGeneralAct statesthat
the purposefor the creationof independenbffices of
InspectorsGeneralin various agencieswas to provide
"independentindobjectiveunits. . . to conductandsu-
perviseauditsandinvestigationselatingto the programs
andoperation®of" suchagenciesand"to provideleader-
shipandcoordinationandrecommendoliciesfor activ-
ities designed . . to preventanddetectfraud andabuse
in, suchprogramsandoperations . . ." 5 U.S.C.App.3
§ 2. Sections4(a)(2)through4(a)(5) grantto Inspectors
Generatheresponsibilityfor conducting**12] reviews
andmakingrecommendationsegardingraud,abuseand
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wastdn programsadministerearfinancedyy theagency.
5U.S.C.App.3 884a(2)-(a)(5)Sections requireshelG

to preparereportsregardingits activities, including its

findings regardingfraud, abuse [*1116] andwastein

program=f theagency.5 U.S.C. App3 § 5.

It is obviousthat the IG could not fulfill many of
its responsibilitiesundersections4(a)(2)through4(a)(5)
andsection5 of the Act, aswell asundersectiond(a)(1),
without investigatingfraud, abuseandwasteby boththe
agencyadministeringandfinancingthe programandthe
participantsin the program.The "relating to" language
of Section4(a)(1) is extremelybroad, and it is given
context by theseother sectionsof the Act. The Court
thereforefindsthattheinvestigatoryauthoritygrantedoy
section4(a)(1) necessarilyextendsto investigationsof
fraud, wasteand abuseby governmentcontractorsand
otherrecipientsof governmenfundsunderor relatingto
programsof a Departmenbr agency.

Thelegislativehistoryof theAct alsomake9lainthat
CongresintendedhelG's [**13] investigatoryauthority
to extendto theinvestigationof recipientsof government

funding aswell asto governmentagenciegshemselves.

Congressnactedhe InspectorGeneralAct in part be-
causeof revelationsof significantcorruptionand waste
in the operationsof the federalgovernmentand among
governmentontractorsgovernmengranteesand other
recipientsof federalfunds.S.Rep.No. 1071,95thCong.,
2d Sess4 (1978),reprintedin 1978U.S.C.C.A.N.2676,
2679,2683.In justifying the needfor subpoengower,
theSenatdReportstatedhatIinspectorsGenerabreto in-
vestigatdbothanagency'sinternaloperationsandits fed-
erally-fundedprograms"andthatthe IG shouldidentify
"perpetratoref programmati¢raud.”1978U.S.C.C.A.N.
at 2702.The Senat&eportalso stated:

Subpoengower is absolutelyessential
to thedischargeof thelnspectorandAuditor
General'sunctions.Thereareliterally thou-
sandof institutionsin thecountrywhichare
somehowinvolved in the receiptof funds
from Federalprograms.Without the power
necessaryo conducta comprehensivaudit
of theseentities, the Inspectorand Auditor
Generakouldhaveno seriousmpactonthe
way federa[**14] funds areexpended. . .

The committeedoesnot believethatthe
Inspectorand Auditor Generalwill haveto
resortvery often to the use of subpoenas.
There are substantialincentivesfor insti-
tutions that are involved with the Federal
Governmento comply with requestdy an
Inspectorand Auditor General.n any case,
however, knowing that the Inspectorand

Auditor Generalhasrecourseto subpoena
power should encourageprompt and thor-
oughcooperatiorwith his auditsandinves-
tigations.

1978U.S.C.C.A.Nat2709.SeeaalsoUnitedStates. Areo
MayflowerTransit Co.,Inc., 831F.2d at1145.

Representativeevitas,oneof theco-sponsorsf the
Act, explainedthe 1G'sintendedrole:

The Officesof InspectorGeneralwould not
beanew"layerof bureaucracyto plaguethe
public. Theywould dealexclusivelywith the
internal operationsof the departmentsand
agencies.Their public contactwould only

be for the beneficialand neededourposeof

receiving complaintsabout problemswith

agencyadministrationandin the investiga-
tion of fraudandabuseby thosepersonsvho
are misusingr stealingtaxpayer dollars.

124Cong. [**15] Rec.10,405(1978)(emphasisadded).
As the co-sponsoinf the Act, Representativéevitas's
remarks"are an authoritativeguide to the statute'scon-

struction."North HavenBoard of Educationv. Bell, 456

U.S.512, 526-27,72 L. Ed. 2d 299, 102 S. Ct. 1912

(1982).Representativeevitas'sstatemenandthe Senate
Reportdemonstratéhat Congressinderstoodhe Act to

givethelnspectorsGeneratheauthorityto investigatee-

cipientsof federalfunds,suchasgovernmentontractors,
who mayhavemisusedr stolenthefundsthroughfraud,

abuse or waste.

Roseargues,however,that the IG's authorityis not
boundlessand that it is expresslylimited by sections
8G(b)and9(a)(2)of thelnspectoiGeneralAct. Bothsec-
tions providethatin establishingan Office of Inspector
Generaltheagencyheadmaynottransferto thelG "any
programoperatingresponsibilities.'s U.S.C.App. 3 88§
8G(b), 9(a)(2). Justas the agencyhead [*1117] may
not transfersuchresponsibilitiedo the IG, reciprocally,
ResponderdrguesthelG maynotusurptheagency'pro-
gram operatingesponsibilitiesRoseassertghat [**16]
one of the RTC's programoperatingresponsibilitiesis
determiningwhetherits contractorsaveany conflictsof
interest.Thus,thelG'sinvestigatiorof whetherRosehad
anyconflictsof interests reallyaninvestigatiorof Rose's
compliancewith the RTC'sregulationsat 12 C.F.R.Part
1606, an investigationthat is within the purview of the
OCOSandconsequentlgxceedshe IG'sauthority.

Petitionerespondshatsection8G(b)and9(a)(2)do
not limit the IG's authority establishedinderthe earlier
sectionsof the Act. ThelG maintainsthatthesesections
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aredirectedattheagencyheadsvhoaregivenauthorityto

transfercertainfunctionsto thelG, butareexpresslypro-

hibited from transferringto the IG the responsibilityfor

operatingthe programsentrustedo theagency.The sec-
tions donotimpose aeciprocal limitation orthe IGthat

circumscribe$isauthorityto investigatdraud,abuseand

wastein programof theagencyRespondentseadingof

the Act is strainedandis inconsistentith thelanguage,
legislativehistory andoverall schemeof the statute. The

Courtthereforeagrees witHPetitioner.

The Courtis not persuadedo the contraryby the de-
cisionin Burlington NorthernR.R.v. Officeof Inspector
General,Railroad RetiremenBoard, 983 F.2d 631, 643
(5thCir. 1993),[**17] onwhichRoserelies.n4Thecourt
in BurlingtonNorthernconcludedhatCongressntended
that"Inspectorgsenerakhouldnotbeallowedto conduct
‘programoperatingresponsibilities'of an agency,"that
"thelnspectoiGenerahasanoversightatherthanadirect
role in investigationsconductedpursuantto regulatory
statutes"andthat "he may investigatethe Department's
conductof regulatoryinvestigationdut maynot conduct
suchinvestigationsimself."BurlingtonNorthernR.R.v.
Officeof InspectorGeneral,Railroad RetiremenBoard,
983 F.2d at 642643.

n4 Rose also relies on United Statesv.
MontgomeryCounty Crisis Center, 676 F. Supp.
98(D. Md. 1987),butthatrelianceis misplacedin
thatcasethelG's subpoenavasnotin connection
with aninvestigationof allegedfraud, inefficiency
or waste but of a securitymatternotinvolving the
expenditureof federalfundsrelatingto a program
of the Departmeninvolved.

Burlington Northern[**18] imposedlimits on the
authorityof Inspector&Generathatdo not appearon the
faceof the statuteor in its legislativehistory.In addition,
it turnson a setof factsclearly distinguishabldrom the
factsbeforetheCourtin thiscaseln BurlingtonNorthern,
the RailroadRetirementBoard InspectorGeneralinves-
tigatedtax complianceby a regulatedrailroad that was
not a recipientof federalfluids. The IG's investigation
was in no way relatedto its oversightresponsibilities
for afederalprogram.FurthermorethelG in Burlington
Northernwasnotinvestigatingraud,abuseor waste The
court notedthat "the InspectorGeneralneversuggested
thathehadanyreasorto suspecthatBurlingtonNorthern
wasengagedn fraudulentor abusivereporting,“andthus
upheldthe district court'sdeterminatiori'that the detec-
tion of fraudandabusen theRRB'sprogramsvouldhave
only beenaby-productof the proposed'tegulatoryaudit.
Burlington NorthernR.R.v. Officeof InspectorGeneral,
Railroad Retirement Board, 983 F.2d at 640.

By contrastthelG'sinvestigatiorinto Rose'possible
conflictsof interestdirectly concernsvhethera govern-
ment[**19] contractorreceivingfederalfundsrelated
to afederalprogrammayhavecommittedfraud or abuse
or wastediaxpayerdollarsby failing to discloseactualor
potentialconflicts.Any undisclosedroseconflictsof in-
terestcould havedeniedthe RTC the independentloyal
and diligent legal representatiorand advice for which
taxpayerdollars were paid, which the IG might con-
clude constitutedwasteand abuse Any miscertification
of the nonexistenceof conflicts could have constituted
falsestatementsind fraud.

ThelnspectoiGeneral'snvestigatiorinto Rose'son-
flicts of interesdoesotexceedhisstatutoryauthorityand
doesnot usurpthe programoperatingresponsibilitieof
the RTC. As partof its missionto resolvefailed thrift in-
stitutions,the RTC may investigatethe possibleconflicts
of interestof its contractorsAs partof its missionto root
out [*1118] fraud, abuseandwastein RTC programs,
the InspectorGeneralmay also investigateconflicts of
interestof the RTC's contractors.In this situation, the
RTC investigationandthe IG investigationare not, and
neednot be, mutually exclusive.The failure to disclose
a conflict of interest,if therewas sucha failure, may
constitute[**20] not only a violation of the RTC'sreg-
ulations,which the RTC throughOCOShasauthorityto
investigateput alsomay constitute fraud, abusa waste
in federalprogramsby arecipientof federalfundswhich
thelG hasauthorityto investigateAccordingly,theCourt
will enforcethe subpoena.

B. The IG's Revised Confidentiality Undertaking
MakesIt Unnecessaryror The Court To Exerciselts
Authority To Issue A Protectiv©rder

To protect the confidentiality of the materials
soughtfrom the Rose Law Firm, the IG provided a
Confidentiality Undertakingto Respondenbn June28,
1994.Following discussiondbetweerthe parties,the IG
providedarevisedConfidentialityUndertakingpn August
15, 1994. After the Courtdeniedits Motion to Transfer,
Respondentnovedthe Courtto entera ProtectiveOrder
thatwould provide greateassurancesf confidentiality.

Roserequested protectiveorderthat would require
the documentgproducedo be keptin a neutrallocation
underthe control of the Court, limit the numberof per-
sonsin the IG's office who would be permittedaccesgo
thedocumentsrequirethelG to maintainalog of persons
with accesandwhentheyhadaccesso the documents,
[**21] prohibitdisclosureoutsidethelG'soffice of infor-
mationderivedfrom thedocumentsrequirethelG to give
reasonableotice beforedisclosureof the documentgo
otheragencie®r the Congressandrequirethe returnof
the documentawithin 30 daysafter production.Rosear-
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guedthatin thecircumstancesf thiscasethelG's August
15 ConfidentialityUndertakingvasinsufficientto protect
the clientlist from disclosureor leaks.

At the October20 hearing,the Court expressedts
concernaboutthe privacy interestof Rose'slientswho
have no relationshipto this investigation.It suggested
thatthoseclientshadarightto engagealaw firm with the
legitimateexpectatiorthat eventhe fact of thatengage-
ment would not becomea matterof public knowledge
in the courseof a highly-publicized politically-charged
investigationrelating to the law firm they had chosen.
October20, 1994, Hearing Transcriptat 35-44,50-51.
The Court suggestedhat the partiesattemptto negoti-
atefurtherchangedo the IG's August15 Confidentiality
Undertakingthat might accommodatéoth parties,pro-
vide greaterprotectionto Roseand its clients and re-
spondto the concernsexpressedy the Court. [**22]
Transcriptat 73. Despitetheir inability to reachagree-
ment,on October26, 1994 thelnspectoiGeneralid of-
feranamendedonfidentialityUndertakinghatprovided
additionalprotections AppendixB. The Courtmustde-
cidewhetherthoseprotectionsaresufficientandwhether
it hastheauthorityto providegreaterconfidentialitypro-
tections.

Petitionerarguesthat the Court may not substitute
its judgmentfor the IG's regardingthe level of confi-
dentiality protectionsa subpoenaegarty shouldreceive.
Rather,the IG assertspncea courthasdeterminedhat
anagency'subpoenahouldbeenforcedjt mayevaluate
only the reasonablenessf the way in which the agency
hasexercisedts discretionregardingwhat confidential-
ity protectionsarenecessaryUnited Statednternational
Trade Comm.v. TennecdVest,261 U.S.App.D.C. 341,
822F.2d 73,76 (D.C. Cir. 1987).Wherean agencyhas
promulgatedireasonableegulationgoverningthe confi-
dentialityof document@roducedo theagencythecourts
usuallywill deferto the agency'segulationsor rulesre-
gardingthe level of protectionto be provided. United
StatesInternational Trade Comm.v. TennecoMest,822
F.2d at 79. [**23] The IG notesthat evenin the ab-
senceof formal regulation,courtsusually will deferto
reasonablevritten assurancesf confidentialitylike the
Confidentiality Undertakingprovidedhere.ld.; FTC v.
Owens-CorningriberglasCorp.,200U.S.App.D.C.102,
626 F.2d 966973-74 (D.CCir. 1980).

Notwithstandingthe IG's assertionsthe Court con-
cludesthatits authorityis not so limited. "Sincethe en-
forcementof [*1119] a subpoends an independent
judicial action,and not merelyan actionancillary to an
earlieragencyaction,acourtis freeto changehetermsof
anagencysubpoenasit seedit." United Statess. Exxon
Corp.,202U.S.App.D.C.70,628F.2d70,77(D.C.Cir.),

cert. denied,466 U.S. 964 (1980) (citationsomitted). It
thereforenecessarilyfalls within the Court'sdiscretion
to provide additional confidentiality protectionsbeyond
thoseoffered by the agencywhenit concludeshat the
agencyin the exerciseof its discretion hasnot provided
safeguardsufficientto protectthe interestsof thoseat
risk. FTCv. Owens-Corning-iberglasCorp., 626 F.2d
at 974.[**24] Indeed,in appropriatecircumstancesit
may modify a subpoenat is askedto enforceto incor-
poratesuchconfidentiality provisions. United Statesv.
ExxonCorp.,628 F.2dat 77.

An agencyinvokingtheaid of acourtto enforceasub-
poenamaynottell acourtit hasno authorityto condition
or modify the subpoendo protectthosewhom enforce-
mentof the subpoenanay put at risk. After all, a court
is not merelya "rubberstamp'in subpoenanforcement
proceedings. FTC v. Owens-Corningriberglas Corp.,
626 F.2d at 974.A courtmay place"somelimits . . . on
anagency'siseof courtprocesssince. . . it isthecourt's
processhatcompelgherespondento complywith these
administrativedemands. . . Wherethe processesf the
Court are involved, there must be opportunity for the
Courtto satisfyitself thattheagency'powerwill beprop-
erly used."RTCv. KPMG PeatMarwick, 779F. Supp.2,
3-4(D.D.C.1991).SeealsoSECv. Arthur Young& Co.,
190U.S.App.D.C.37,584F.2d1018,1032-33D.C.Cir.
1978),[**25] cert.denied439U.S.1071,59 L. Ed. 2d
37,99S.Ct.841(1979)."Agencydetermination®ncon-
fidentiality are not sacrosanct.FTC v. Owens-Corning
Fiberglas Corp., 626 F.2d at 980 (Wald, J., concurring
in partanddissentingin part); seeid. at 981-84.1t is a
legitimateexerciseof the court'sauthorityto modify the
termsof anagencysubpoendy providingadditionalcon-
fidentiality protectiongfor a persoror entity to whomthe
subpoenas directed,and particularlyfor innocentthird
partiesaboutwhom the respondenthatis the subjectof
subpoenanay possesinformation. SeeUnited Statesv.
ExxonCorp.,628 F.2dat 77.

In the highly-chargedolitical atmosphersurround-
ing the Whitewaterinvestigations Rose'ssubmissiorof
theclient list to the IG creategherisk of public disclo-
sureof the namesof clientswho havethemselvegione
nothingwrong,whoseengagemertf theRoseLaw Firm
is wholly irrelevantto any legitimateconflict of interest
investigationby the IG, andwho had an expectationof
privacywhenthey[**26] chosethelaw firm. The Court
is concernedhatthe mediaandotherinterestedndivid-
uals and organizationanay seekto learn the namesof
Rose'slientsin orderto embarrasshefirm or simply to
seewhatprominentor newsworthyindividualsor compa-
niesmay havechoserRoseastheir law firm atanytime
from 1985to 1994.1f the IG transfersthe client lists to
other entitieswithin the RTC, to other Departmentsor
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agencie®f governmenbr to theCongresstherisk of ad-
vertentor inadvertenpublicdisclosuréncreasedndeed,
asRespondenhaspointedout, the RTC's Deputy CEO,
JohnRyan,testifiedbeforeCongresghat"the RTC does
leak. . . it's almosta certaintyaroundthe RTC thatany
matterthathasanykind of publicinteresttall is leakedo
the pressprematurely."Hearingson Whitewaterlnquiry
Beforethe SenateCommitteeon Banking, Housingand
Urban Affairs, 33, 55 (August 1, 1994), Respondent's
Exhibit D. n5

n5 RoseargueghatMr. Ryandid notexclude
the IG's office from his testimonydiscussingthe
certainty of leaksat the RTC. The Office of the
InspectorGeneralis independenfrom the RTC,
however,and the Confidentiality Undertakingof-
feredby the IG providesa sufficientwall between
the G andothercomponent®f theRTC. The pur-
poseof thelnspectoiGeneralAct is to creatende-
pendentandobjectivewatchdogof agenciesSee
5U.S.C.App.382; S.Rep.No.1071,95thCong.,
2d Sess.(1978), reprintedin 1978 U.S.C.C.A.N.
2676,2682. Accordingly, the Court will not treat
Mr. Ryan'sstatementasextendingto the IG's of-
fice. Furthermore!allegationsof the prevalencef
'leaks'. . . notwithstanding,the Courtwill notpre-
sumethatimproperdisclosurewill occurin theab-
senceof specificevidenceof an"immediatethreat
of illegal disclosure.'ExxonCorp.v.FTC,589F.2d
582,591 (D.C. Cir. 1978),cert.denied,441 U.S.
943 (1979).

[**27]

[*1120] AsthelG acknowledgedn opencourt,the
vastmajority of the clientson Rose'sclient list will not
presentpotentialor actualconflicts. Whenthe IG com-
paregheclientlist with thedocumentsndrecordshehas
within hisownfilesor hasacquiredrom othersduringthe
courseof his investigation,he is likely to uncoveronly
a small subsetof clients whoserelationshipwith Rose
warrantsfurther investigationasto whethertheir repre-
sentatiorby Rosemay presenta conflict of interest.The
Courtthereforefindsthatmostof thenamesontheclient
list Roseis to provideto the G pursuanto subpoenare
irrelevantto thelG'sinvestigationrandthatthe |G himself
will quickly see thamajor portionsof thelist are wholly
irrelevant.

Publicdisclosure ohamef clientsirrelevantto the
investigationwould harmthe Respondenin its business
andin its relationshipwith its clientsandcouldalsoharm
theclientswhosenamesaredisclosedThe Courtis con-
cernedthat clientswho arenot andneverwill beimpli-
catedin thelG'sinvestigatiorwill becomesubjectto me-

dia andpolitical speculatiorthatintrudeson the client's
legitimateexpectatiorof privacy.But for the[**28] fact
thatthereis no feasibleway to separateelevantfrom ir-
relevantclientnamesauntil afterthelG hascompletedhe
preliminary phaseof his investigation,the Court would
be justifiedin refusingto enforcethe subpoenat all as
to client namesthat the RTC could not show are rele-
vant. SeeFTC v. InventionSubmissiorCorp., 965 F.2d
at 1089(citationomitted); FTC v. Anderson631 F.2d at
746 (citation omitted).Becausehereis no practicalway
to providethatrelief, howeverthe questionis whethera
protective ordecan achieve a comparabiesult.

The ConfidentialityUndertakingnow offered by the
IG providesthat the Office of InspectorGeneralwill
not disclosethe confidentialdocumentof the Roselaw
firm or their contentexceptwith certainprotectionsSee
Appendix B. First, the client list will not be disclosed
in responseto a Freedomof Information Act request
without the IG providing Roseten days' prior notice.
ConfidentialityUndertakingP 1. n6 Secondthe IG will
provideRRosetendays'prior noticewherepossible or as
much advancenotice as canreasonablybe given under
[**29] thecircumstancedeforedisclosingtheclientlist
or partsthereofin responseo an official requestfrom
CongressP 2. Third, thelG will give Rosetendays'prior
noticebeforedisclosingthe client list to otherfederalor
stateagenciesexceptthat no noticewill be providedto
Rosefor disclosurego the Departmenbf Justiceor the
Independen€ounselinvestigatingWhitewater.P 3. The
IG will inform anyentity, eitherCongres®ranagencyto
which theclientlist is disclosedthatthelist is confiden-
tial. PP2-3. Fourth,only thosepersonneWwithin the OIG
who needto usetheRoseclientlist in the performancef
their official dutiesmay haveaccesgo the information.
Thosepersonnehlsowill beinformedof theinformation's
confidentiality. P 4.

n6 This provisionis typical of regulationgro-
mulgatedoy otherDepartmentandagenciesf the
government,ncluding the RTC, at leastwith re-
spectto confidentialcommerciainformation,such
asclient lists, under exemptiondf the FOIA. See
12 C.FR.§ 1615.6.The FOIA regulationggovern-
ing the RTC InspectorGeneral however,haveno
such noticeprovision. Sed 2 C.F.R.Part 1680.

[**30]

Nothingin the ConfidentialityUndertakinghowever,
would prohibit the OIG'sright to use,retainor bring to
theattentionof othercomponent®f the RTC, the Justice
Departmentthe IndependenCounsel,Congresor any
othergovernmentahgency,without noticeto Rose,any
client namesor relevantportionsof documentghat the
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OIG concludesare "relevantto conflicts-of-interesis-
suesto violationsof law, regulationor contract,to mis-
representationsr to any findings or recommendations
the OIG intendsto make." Confidentiality Undertaking
P 5. Finally, whenthe IG concludesthat he no longer
requiresphysicalpossessionf theclientlist or after 180
days, whicheveris the shorterperiod, the IG will sub-
mit all documentghat Rosehasproducedandall client
lists thatthe OIG hascreatedto the Clerk of this Court
to be held by the Court underseal. Thereafterrelevant
personnel [*1121] within the OIG will haveaccesgo
the documentsnly at thecourthouseP 6.

The IG's revised Confidentiality Undertaking pro-
videssignificantprotectionsbeyondthoseofferedin the
August 15 Confidentiality Undertaking.It also goesa
longwaytowardsdealingwith theconcerngxpressety
[**31] theCourtatthe October20hearing With respect
to almostall situationsin which the lists, or portionsof
them,will bedisclosedo others andparticularlywith re-
spectoRose'slientswhoarewholly irrelevantothelG's
investigationandwhoseexpectation®f privacy deserve
specialprotection;it providesRosewith noticesufficient
to objectand makeits argumentdeforeany disclosure
See,e.qg.,FTCv. Texaco,Inc., 180 U.S. App.D.C. 390,
555F.2d 862,884-85(D.C. Cir.), cert.denied,431U.S.
974 (1977).While the ConfidentialityUndertakingdoes
not limit the OIG'suse,or the useby otherenforcement
agenciesof clienthnameghattheOIG in its discretionde-
terminesarerelevanto its conflictsinvestigatioror other
violationsof law, the Courtconcludeghatthis exclusion
from theprotectionof the ConfidentialityUndertakings
alegitimateexerciséby thelG of hisdiscretionconsistent
with his statutoryresponsibilities.

Despiteits expresseaoncernsthe Courtcannotde-
viseanygreateiprotectiongor thoseunimplicatecclients
of the Roselaw firm, consistentwith the IG's [**32]
law enforcemenandotherstatutoryresponsibilitiesthan
thosethe IG himself hasoffered.A carefulexamination
of thetwo proposalsiowmadeby Rosedemonstratethat
Rosetoo,hasbeerunableto developadditionalworkable
protectionsfor the privacy interestsof the non-relevant
clients.First,RosemaintainghatthelG shouldnotretain
possessiownf the client list at all, in partbecausehe IG
intendsto carrythelist to varioussiteswherefailed thrift
institutionsarelocated,which Roseargueswill increase
therisk of leaks.Instead Roseproposeshatcopiesof the
clientlist shouldresideonly attheofficesof theRoselLaw
Firm in Little Rock, Arkansasandin WashingtonD.C.
Secondandin thealternative Roseargueghatthe Court
shouldrequirethe IG to returnthe client list to Roseat
the completionof theinitial phaseof the IG's investiga-
tion, ratherthanhavethe IG file the list undersealwith
theCourt.ThisprocedureRoseclaims,wouldpreventhe

risk of disclosurdrom remainingopen-endeteyondhe
timenecessarfor theRTCto conduciits comparisorand
would insulatethe Courtfrom media andbther requests.

The CourtrejectsRespondent'd**33] requesthat
the client list be retainedat the offices of the RoseLaw
Firm ratherthanbe turnedoverto the IG. Rose'sequest
thatthelG'saccesso thesubpoenaenhaterialshelimited
to suchlocationswould impermissiblyinterferewith the
IG's discretionto conductits investigationas he seedit,
without disclosingthe scopeof theinvestigatiorto those
who maybeaffected.t wouldimposeunnecessargrac-
ticalimpedimentdo theability of thelG to work with the
list. SeeThird Declaratiorof AssistantnspectoiGeneral
Clark W. Blight PP4-7; FTC v. Texaco,Inc., 555 F.2d
at 871, 883. Furthermore Rosehasnot madea show-
ing that the InspectorGeneralwill act"cavalierly or in
badfaith" andthushasnot overcomethe presumptiorof
administrativeregularityandgoodfaith thatthe Courtis
obligedto givetothelG. See=TCv. InventionSubmission
Corp.,965F.2dat 1091(quotingFTCv. Owens-Corning
Fiberglas Corp.626F.2d at 975).

The Court alsorejectsRespondent'sequestthat the
clientlist bereturnedo theRoseLaw Firm [**34] atthe
endof theinitial phasef thelG'sinvestigatiorratherthan
beingdfiled undersealwith theCourt.While theCourtmay
havediscretionto requirethelG to returntheclientlist to
Rose,United Statesy. ExxonCorp.,628F.2dat 77; SEC
v. Arthur Young & Co., 584 at 1032-33,it is more ap-
propriateto deferto theagency'sliscretiononthis matter
if it is beingreasonablyexercisedn the circumstances.
The Courtwill notimposeRose'sequestedequirement
onthelG over his objectionbecauseo do sowould not
alleviatethe Court'sprimaryconcernn this case:thatthe
privacyandconfidentialityinterestof theclientswhoare
not relevantto the investigationbe protected Requiring
thelG to returnall documentsndall clientliststo Rose
would not afford theseclientsany [*1122] greaterpro-
tectionthanwill befurnishedby havingthis information
filed under seaWith the Court.

The IGhasactedin goodfaith in addressinghe con-
cernsthe Courtraisedatthe October20 hearing His new
ConfidentialityUndertakingncorporatesnanyof thead-
ditional protectiongor Roseandits clientsthatthe Court
hadindicatedwere [**35] reasonablend appropriate.
The IG's consideredudgmentand reasonableexercise
of his discretionstrengthensis argumenthat his judg-
mentdeservesleferencéromtheCourt.Accordingly,the
Courtconcludeghatthe IG hasexercisedhis discretion
within permissibldimits anddefersto his judgment.See
FCCv. Schreiber,381U.S.279,291,14 L. Ed. 2d 383,
85 S.Ct. 1459(1965); FTCv. Owens-Cornindriberglas
Corp.,626 F.2d at 974.
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TheCourtdoeshoweverremainconcernedboutthe
possibility of leaksand aboutthe possibledisclosureof
the identitiesof clientsof the RoseLaw Firm who have
norelationshipo thelG'sinvestigationThenoticeprovi-
sionsof thelG's October26 ConfidentialityUndertaking
provide a mechanismfor Roseto objectto disclosure
andto attemptto protectthatinformationunderrelevant
exceptionsto the Freedomof Information Act andrec-
ognizedstateandfederalprivileges.If theseprocedures
proveunworkableor unsatisfactoryrif unauthorizedis-
closuresor leaksdo takeplace,or if Rosehasreasorto
believethey are aboutto take place, [**36] the Court
remaingeadyon shortnoticeto dealwith suchconcerns.
It will makeitself availableto addresghesematterson
an expeditedbasisandis preparedo dealappropriately
with thosewho violate the ConfidentialityUndertaking,
theOrdersof this Courtor therightsof Roseor its clients.

[ll. CONCLUSION

The Court finds that Respondenhasfailed to carry
its burdenof provingthatthe subpoen@xceedshestatu-
tory authority of the InspectorGeneral.The Court also
concludeghat,in view of the substantiahdditionalpro-
tectionghelnspectoiGeneraprovidedin hisOctober26,
1994 ConfidentialityUndertaking Responderthasfailed
to supplya sufficientbasisfor the Courtto enteran or-
derrequiring,inter alia, thatthe client list remainin the
possessionf the RoseLaw Firm or, alternativelythatit
bereturnedto Roseratherthanfiled undersealwith the
Court.

For the foregoing reasonis s hereby

ORDEREDthatthe Petitionof the InspectorGeneral
of the Resolution Trust Corporation For Summary
EnforcementOf AdministrativeSubpoenducesTecum
is GRANTED;itis

FURTHER ORDEREDthat the RoseLaw Firm, A
ProfessionalAssociation, shall commenceits compli-
ance[**37] with the terms of the Memorandumof
Understandingnterednto on October7, 1994,attached
as Appendix A, within fifteen (15) daysof the date of
this Order and proceedto producethe subpoenaedh-
formationin accordancevith the scheduleagreedto in
Paragraphl.F. of the Memorandunof Understandingit
is

FURTHERORDEREDthattheRespondent$lotion
for Protective Orders DENIED;and it is

FURTHER ORDERED that the InspectorGeneral,
the Office of InspectoiGenerahndits employeesandall
otheragencief governmentand governmentmploy-
eesto whom RoselLaw Firm documentsare provided
pursuantto the Memorandumof Understandingor the

ConfidentialityUndertakingshall comply with theterms
of the ConfidentialityUndertakingprovidedby the RTC
on October26, 1994 attachedas AppendixB.

SO ORDERED.
PAUL L. FRIEDMAN
United State®istrict Judge

DATE: 11/16/94
APPENDIXA
MEMORANDUM OF UNDERSTANDING

This Memorandunof Understandings enterednto
this 7th day of October, 1994, betweenthe Office of
InspectoiGeneralResolutionTrustCorporation("OIG")
and RoseLaw Firm, P.A., ("RLF") with respectto the
InspectorGeneralsubpoenalatedApril 18, 1994issued
to RLF ("the [**38] subpoena™andthe subpoenan-
forcementactionJohnJ. Adair, InspectorGeneralof the
ResolutionTrustCorporatiorv. RoseLaw [*1123] Firm,
A ProfessionalAssociation,Misc. No. 94-278 (PLF),
which is pendingin the United StatesDistrict Court for
the District of Columbia("Adair v. RLF").

I. RLF Representations

RLF representshat it doesnot have,in eitherhard
copyor computemedium,alist containingall theclient
identitiesdemandedy the subpoenaFurther,RLF rep-
resentghatit doesnotmaintainanyothercentralizedsys-
tem(s)containingclientidentitiesthat could be searched
to producea more comprehensivdist of clients during
the periodJanuaryl, 1985throughApril 15,1994, than
theaggregatef clientidentitiescoveredunderSectionll
below.

II. ProductionConstitutingCompliancénith Subpoena

RLF representghatit hasthefollowing systemson-
tainingclientidentitiescoveredoy thesubpoenandRLF
agreesthat, if the district courtin Adair v. RLF orders
enforcemenof the subpoenaRLF will producethe fol-
lowing information, and OIG agreeghat productionof
the following informationwill constitutefull and com-
pletecompliancewith the [**39] subpoena:

A. RLF maintainshard copy monthly fee credit re-
ports,generatedvertime by its accountingsystem for
eachcalendarmonth from January1985 through April
1994, which reportslist all RLF clientsthat paid feesto
thefirm duringthe prior month.RLF will producecopies
of all thesereports,redactedo showonly the title and
dateof thereportandthe nameof all clientsincludedin
thereport.
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B. RLF's accountingsystemgenerateseach month
a hard copy alphabeticallist which includesall active
clients("alphalist"). Fromtime to time clientsfor which
RLF nolongeractivelyprovidedegalservicesarepurged
from the systemandthusarenotincludedin succeeding
alphalists. RLF routinely discardsprior alphalists when
the following month'salphalist is produced.To the best
of its knowledgetheearliestalphalist thatRLF currently
possesseis thealphalist datedAugust5, 1994.RLF will
producehatalphalist, redactedo showonly thetitle and
dateof thelist andthe namesof all clientscontainedn
that alphdist.

C. As part of its systemfor checkingconflicts, be-
ginningin 1987 RLF createda computerdatabasethat
includedits then-activeclients, [**40] andthereafteiit
addedall new clientsto thatcomputerdatabasethrough
sometime in 1992, after which no new clients were
addedto the database(("Wang/TextWareData Base").
RLF will print outalist of all clientsnamescontainedn
the Wang/TextWaréDataBaseandproducethis list. If it
canreasonablpe done,RLF will alsoprovidethe same
nameson a computertapein aform useabléy the OIG,
andthe OIG will reimburseRLF for thereasonableost
of producingthetape.

D. WhenRLF discontinueanteringhewclientnames
into the Wang/TextWareDataBasein 1992, it relied on
identification of all new clientsin Weekly Summaries,
hard copiesof which it hasretained.RLF will produce
copiesof the Weekly Summariesfor Januaryl, 1992
throughApril 15, 1994, redactedo show only the title
and date of the summaryand the namesof all clients
includedin the summary.

E. To cover the period before the initiation of the
Wang/TextWardataBase RLF will producethefollow-
ing documentdo theextentthatit hasthemin its posses-
sionor control: (a)for Januaryl, 1986throughDecember
31,1987,copiesof Weekly Summariegsedactedo show
only the title and date of the summaryand[**41] the
names ofall clients included ithesummary;and (b)for
April 25, 1985 (beforewhich date RLF representshat
it doesnot havesuchdocumentsjhroughDecembe31,
1985, copiesfrom microfilm of Daily Briefs redactedo
show only the title and date of the Daily Brief andthe
nameof all clientsincludedin the Daily Brief. The OIG
will reimburseRLF for the reasonableostof retrieving
and producindhese copies.

F. RLF will producethe documentsas necessary
redactionsarecompletedput notlaterthanthefollowing
numberof days after issuanceof an order of the dis-
trict court enforcingthe subpoenaunlessthat order is
[*1124] stayedby that court or by the United States
Courtof Appealsfor the District of ColumbiaCircuit, in

which casethetime would beginto runif andwhensuch
stayis dissolved:RLF will producethe alphalist speci-
fiedunderparagraptB within 15days;RLF will produce
theinformationspecifiedunderparagraph€ andD ona
rolling basis,with completionof suchproductionwithin
30 days;andRLF will producethe documentspecified
underparagraph@ andE within 45 days.

G. WhenRLF's productionof the documentsandin-
formationdescribedbovetothe[**42] OIGiscomplete,
RLF will socertify in theform providedin Sectionlll be-
low.

RLF hereby makesthe representationand agree-
mentscontainedn Sectiond and Il above.

RonaldM. Clark
Chief OperatingOfficer
Rose Law Firm, P.A.

OIG herebyagreeghat productionof the documents
andinformationdescribedn Sectionll will constitutefull
and completecompliancewith the subpoenandthat it
will reimburseRLF as specifiedin paragraphsl.C and
Il.E.

PatriciaM. Black
Counselo the InspectotGeneral

of the ResolutiorTrust Corporation

Il. RLF Certification

| herebycertify that RLF hasproducedo the OIG a
completesetof all of thedocumentslescribedn Sections
IILA, B, C, D andE aboveto the extentthatthey arein
RLF's possessiomr control, disclosingall client names
containedherein,with no redaction®f clientnames.

RonaldM. Clark
Chief OperatingOfficer

Rose Law Firm, P.A.

Date: , 1994
APPENDIXB
OFFICEOF INSPECTORGENERAL
RESOLUTIONTRUST CORPORATION

CONFIDENTIALITY UNDERTAKING BY THE
INSPECTOR GENERAL OF THE RESOLUTION
TRUST CORPORATIONWITH RESPECTTO THE
ROSELAW FIRM

In connectionwith the April 18, 1994 subpoends-
suedby the Inspectof**43] General ResolutionTrust
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Corporatiornto theRoselLaw Firm, P.A. ("Rose")andthe

October7,1994Memorandunof Understandingpetween
theOffice of InspectoiGeneral"OIG") andRoseregard-
ing what documentsvould constitutefull and complete
compliancewith that subpoeng"MOU"), | amissuing
this ConfidentialityUndertakingto Rose.Prior to Rose's
producingsuchdocumentdo the OIG, Rosemay des-
ignatesuchdocumentsas confidentialby stampingeach
page'CONFIDENTIAL". | havedeterminedhattheOIG

will notdiscloseghesedocument®r theircontentexcept
pursuantothefollowing provisionsandthatthefollowing

provisionswill protectthe confidentialityof suchdocu-
mentsand theircontents:

(1) The OIG acknowledgeghat these documents,
whichrevealheidentityof Rose'slients,constituté'con-
fidential commerciainformation"within the meaningof
ExecutiveOrder12600andwill notbedisclosegursuant
to aFOIA requestwithoutgiving Rosetendaysprior no-
ticeandcomplyingwith theotherprocedurespecifiedn
that ExecutiveOrder.Any requesthatdoesnot meetthe
requirement®f paragraph® and3 belowwill betreated
as a FOlArequest.

(2) In responseto any [**44] official re-
qguest from Congress, either House thereof, or a
CongressionaCommitteeor Subcommitteeacting pur-
suantto Committeebusinessthe OIG may disclosethe
documentgo the requestingentity, but will not do so
without (a) giving Rosetendaysprior noticewherepos-
sible, andin any event,as muchadvancenotice ascan
reasonablybe given underthe circumstances,[*1125]
beforereleasingr grantingaccesso thedocumentsand
(b) informing the requestingentity that the documents
shouldbe consideredonfidential.

(3) In responsdo any requestfrom anotherfederal
agency(including other componentf the RTC) or a
stateagencythe OIG maydisclosethe documentdo the
requestingentity as follows.

(A) In responseto a requestfrom the
Departmentof Justiceor the Independent
Counsel,the OIG may disclosethe docu-
mentsto therequestingagencyor instrumen-
tality and, if it doesso, will inform the re-
guestingentity thatthedocumentshouldbe
considerectonfidential;

(B) In responséo anyrequeshotwithin
subparagraplfA) above,the OIG may dis-
close the documentsto the requestingen-
tity, but will not do so without (1) giving
Rosetendaysprior notice,and(2) informing
[**45] the requestingentity thatthe docu-
ments shouldbe consideredonfidential.

(4) Nothing hereinshalllimit the OlG'sinternaluse
of the documentsr informationcontainedtherein,such
useto bedeterminedsolelyby the OIG. However,within
the OIG, Rose'slient list andthe identitief individual
clientswill be keptconfidentialandwill be sharednter-
nally only with thoseOIG employeesand counselwho
have a needfor suchdocumentsor informationin the
performancef their duties.Suchemployeesndcounsel
shallbe apprisedof this confidentialityundertakingand
theneedo maintaintheconfidentialityof suchdocuments
andinformation.

(5) Nothing hereinshalllimit the OlG'sright to use,
to retainor to bring to the attentionof othercomponents
of the RTC, the Departmenbf Justice the Independent
Counsel,Congresspr any other governmentagencyor
instrumentalitywithout noticeto Rose anyclientnames
orrelevantportionsof particulardocumentsvhichnames
or portionsof documentshe OIG concludesrerelevant
to conflicts-of-interesissuesto violationsof law, regula-
tion or contractto misrepresentationsy to anyfindings
or recommendationthe OIG intend$**46] to make.

(6) Whenthe InspectorGeneraldetermineghat the
OIG no longerneedsto havephysicalpossessionf the
documentsn orderto continuehis investigation,but in
any eventno laterthan180daysfollowing the OIG'sre-
ceiptof all thedocumentsandthe certificationcalledfor
by the MOU, the OIG will submit(a) all thedocuments
producedby Rose,and (b) all lists of Roseclients cre-
atedby OIG from the documentgproducedby Rose,to
the Office of the Clerk of the United StateDistrict Court
for the District of Columbia("Clerk") to be held by the
Clerk undersealpursuanto courtorderin JohnJ. Adair,
InspectorGeneralof the ResolutionTrust Corporationv.
RoseLaw Firm, A ProfessionaAssociation,Misc. No.
94-278, pendingn thatCourt,provided,howeverthat:

(A) TheOIG will retainpossessionf the
namesanddocumentslescribedn paragraph
5 above;

(B) The OIG will be entitled to re-
view within the Courthouseupon request
to the Clerk, but not to remove from the
Courthousethe documentseld underseal
by the Clerk at any reasonabléime and as
often asit wishes,and shall havethe right
to takepossessionf andretainanyindivid-
ual client namesand/or[**47] documents
thatthe OIG determinegall within thescope
of paragraph5 above but which the OIG
theretoforenadnotretainedundersaidpara-
graphb, all without noticeto Roseandwith-
out theneed forapprovalby the Court;
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(C)If anyrequesfor documentgpursuant
to paragraph® and3 is pendingat thetime
the OIG is to deliver the documentgo the
Clerk (e.g.,becausef a noticeperiod, stay
or timing of receiptof therequest)the OIG
will processuchrequespursuanto thepro-
visionsof saidparagraphandwill delayde-
livering the documentgo the Clerk until it
completegprocessinguchrequest; and

(D) When the InspectorGeneraldeter-

minesthat thereis no further needfor the
documentgo be retained he shall so notify
theClerkandRose.TheClerk shallthende-
stroythe documents.

[*1126] JOHN J.ADAIR
InspectorGeneral

ResolutionTrust Corporation

October26,1994
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LEXSEEG688 F. SUPP. 689

Gould Inc., Plaintiff, v. General ServicesAdministration, Defendant

Civil Action No. 87-1319

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

688F. Supp.689; 1988U.S. Dist.LEXIS 5508; 34Cont. CasFed. (CCH)P75,500

June 1, 1988Decided
June 1,1988, Filed

DISPOSITION:

[**1] Defendant'snotionfor summaryjudgmentis
granted.

LexisNexis(TM) HEADNOTES- Core Concepts:

JUDGES:
Stanley SporkinUnited StateDistrict Judge.

OPINIONBY:
SPORKIN

OPINION:
[*690] Memorandun©Opinionand Order
Stanley SporkinUnited StateDistrict Judge

This casecomesbeforeme on the parties‘crossmo-
tionsfor summanjudgmentPlaintiff GouldIncorporated
(Gould) has broughtthis action underthe Freedomof
Information Act (FOIA), 5 U.S.C.8 552, to enjoin the
GeneralServicesAdministration(GSA) from withhold-
ing certainrecords.The recordsat issueare two post-
award audit reports preparedby the GSA's Office of
InspectorGeneral(OIG) and supportingmaterials,in-
cludingcertainrecords obtainettom Gould.

The defendanthas denied plaintiff accessto these
recordson the groundthatthey are exemptfrom disclo-
surepursuantto Exemption7(A) of FOIA. According
to the GSA, therecordsatissueare"recordsor informa-
tion compiledfor law enforcemenpurposes.5 U.S.C.§
552(b)(7)(A).Defendantontendshatdisclosureof these
records"could reasonablybe expectedo interferewith
enforcemenproceedings.ld. § (b)(7)(A). Plaintiff takes
issuewith bothof thesecontention@andadvanceseveral
otherarguments.

Thecentralargumenplaintiff advanceshoweverre-
lates to defendant'sassertionthat the recordsat issue

were"compiled [**2] for law enforcemenpurposes.”
Accordingto plaintiff, "the thresholdegalissue”l must
resolve is:

May otherwisenon-exemptcontractdocu-
mentsoriginally createdor routineauditing
purposede classedas"recordsor informa-
tion compiledfor law enforcemenpurposes"
under5 U.S.C. [*691] § 552(b)(7)merely
becausesuch documentsare subsequently
placedn aninvestigatonyfile andutilizedfor
purpose®f alaw enforcemeninvestigation.

Plaintiffs Memorandumof Points and Authorities in

Support of Plaintiffs Motion for Partial Summary
Judgment("Plaintiff's SummaryJudgmentBrief") at 2.

nlBecaus®therwisenon-exemptocumentgreatedy

a governmentigencymay subsequentlpecomeeligible
for Exemption7(a) if they are thereafter'compiled for

law enforcemenpurposes, haveresolvedthis "thresh-
old legal issue"in favor of defendantGSA. The post-
awardauditreportsat issuein this casewere "compiled
for law enforcemenpurposes.”

nl Plaintiff's characterizatiorof the audit re-
ports at issueas having been"createdfor routine
auditingpurposes'ls not a fully accuratedescrip-
tion of thecircumstanceanderwhichthesereports
wereoriginally produced. Semfra.

[**3]

Becausethe recordssoughtin this caseare now an
integral part of an ongoing criminal investigation,and
becauseheir disclosure"could reasonablybe expected
to interfere with [those] enforcementproceedings,"5
U.S.C.§552(b)(7)(A), defendants entitledto Summary
Judgment.

THE FACTS
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Beginningin October1980, the DeAnza Systems,
Inc. ("DeAnza") andits successocompany,Gould Inc.
Imaging and GraphicsDivision ("Gould") have had a
seriesof GSA Multiple Award Scheduleg("MAS") con-
tractsfor the purchaseof image array processorsThe
first two contracts(GS-00S-6385and GS-00S-41001)
were for one year terms. The third contract(GS-GS-
00S-45271wasin effectfrom July 19,1982to May 31,
1984 .SedDeclaratiorof OtisR. Duvernay,Jr.("Duvernay
Declaration")at para.8. Gould'sfourth GSAMAS con-
tract (GS-00F-78072) which is the focusof this con-
troversy— wasenterednto on November30, 1984 and
was scheduletb expireon SeptembeB0, 1987.

In 1984, the OIG's Field Office of Audits in San
Francisco,California, n2 conducteda pre-awardaudit
of apricing proposakubmittedby Gouldin responsé¢o a
GSAsolicitationfor a$2.4million MAS contracto [**4]
supplyinstrumentsaindlaboratoryequipmentAccording
to defendant,"the pre-awardaudit raisedquestionsre-
gardingtheextentto which Gouldhadproperlydisclosed
to GSAdiscountofferedto someof its othercustomers."
Defendant'SummaryJudgmenBrief at4. A copyof the
pre-awarcauditwasprovidedto GouldonJuly 10,1984.
SeeDuvernayDeclaratiomat para. 4.

n2 The GSA Office of Inspector General
("OIG") wasestablishedy the InspectorGeneral
Act of 1978,which consolidatedall of the admin-
istrative agenciesthen-existingauditing, investi-
gating and law enforcementfunctions into new
Officesof the InspectorGeneral("OIGs"). Pub.L.
95-452,5 U.S.C.app. § 2 and § 9(a). The OIG
is responsiblefor promoting economyand effi-
ciencyin agencyprogramsand for detectingand
preventingfraud and abusein suchprograms. 5
U.S.C.App. 8§ 2. The Act divided responsibilities
within the OIGs betweenan Assistantinspector
Generalfor Auditing — who is responsibldor au-
diting activities— and an Assistantinspectorfor
Investigations— who is chargedwith supervising
enforcementinvestigations.See5 U.S.C.app. 8
3(d). Thedayto day auditingandinvestigativeac-
tivities of the OIG are performedby field offices
located inGSA's eleven regions.

[**5]

As a result of the findings of the pre-awardaudit,
particularly concernsraised about certain pricing dis-
counts,GSA delayedawardingthe (fourth) contractto
Gould.Subsequergxplanationdy GouldsatisfiedGSA's
concernsAccordingly, GSA awardedhefourth contract
(GS-00F-78072}0 Gould on November30, 1984.See
DuvernayDeclarationat para. 5.

On June 26, 1984, prior to the award of contract GS-

00F-78072 the Office of Audits providedthe Regional
InspectoiGenerafor Investigationin SanFranciscowith
its pre-awardaudit findings.On February25, 1985, the
Office of Investigationsadvisedthe Office of Audits that
it wouldnotinitiate aninvestigatiorof Gouldatthattime.
It askedthe Office of Audits to keepit informedif any
further developmentgook place during the post-award
auditsof Gould'searliercontractsn3

n3 According to defendantsat this time, the
Office of Investigations:

advised the Office of Audits that
it would withhold any investigation
of suspectedirregularities pending
a review of the results of a post-
award audit of Gould's earlier con-
tract. The RegionallnspectorGeneral
for Investigationrequestedhat he be
kept advisedof developmentsiuring
the post-awardaudit so that a joint
determinationcould be maderegard-
ing furtherinvestigativeactionby that
Office.

Defendant'sStatementof Material Facts as to

Which There is No Genuine Issue at para. 4;

see also Duvernay Declaration at para. 6 and
Attachment4 thereto; Declarationof Vincent G.

Cavallo, Jr. ("Cavallo Declaration") at para. 4.

Defendantcontendsthat such a cooperativear-
rangementhad the effect of making the records
generatedy the Office of Audits eligible for cov-
erageunder Exemption 7(A)Seeinfra.

[*)\'6]

[*692] In September1985, the Office of Audits
begana post-awardaudit of Gould'sthird contract,GS-
00S-45271 which was for the supply of imaging pro-
cessingsystemsandwhich wasin effectfrom July 19,
1982to May 31, 1984. After preliminarywork on this
auditwascompletedthescopeof theauditwasexpanded
to concludethe first year of Gould's (fourth) contract
GS-00F-78072eventhoughthisthree-yearcontracthad
not yet beencompleted Accordingto defendantjnitia-
tion of a post-awardaudit prior to the completionof the
contractis not GSA's commonpractice.SeeDuvernay
Declarationat paras.3, 7, 10. n4 Defendantalsoclaims
thatthe Office of Audits— perMr. Duvernaytheauditor
chieflyresponsibléor theGouldmatter— kepttheOffice
of Investigationanformed aboutits findings during the
courseof its post-awarcaudits.SeeCavalloDeclaration
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at para.5; DuvernayDeclarationat para.6. Thesedraft
auditreportsweresubstantiallicompletedby March 20,
1986.n5

n4 Defendantcontendsthat the expansionof
thepost-awarduditto includeGould'sfourth con-
tractoccurred'becausehepreliminaryauditwork
on [the third] contractstartedto confirm suspi-
cions about Gould's pricing practicesthat were
raisedin the pre-awardaudit of [the fourth] con-
tractGS-00F-78072.Althoughplaintiff concedes
thatthe post-awardauditwasexpandedo include
the fourth contract,it assertghatit is entitledto
discovery pursuantto Rule 56(f) to contestde-
fendant'sexplanationfor that expansion Plaintiff
alsocontestgdlefendant'slaim that"undernormal
circumstancesa post-awardauditis not initiated
until aftera contractis completed."Seegenerally
Plaintiff's CounterStatemenbf Factsasto Which
Thereis aGenuindssueatpara5. Defendantlso
seeks discovery regardirtigatclaim.

[**7]

n5 Plaintiff's Counter Statementof Factsas
to Which Thereis a Genuinelssue ("Plaintiff's
CounterStatement"pt para..

Basedonthefindingsin thepost-awardaudits,it was
determinedhatMr. Duvernay'encildraftauditreports
would not be reducedo final draft reportsfor review by
the contractingofficer and contractor.n6 Instead,they
wereconvertednto two final auditreportsdatedOctober
29 and 31, 1986, and were transmitteddirectly to the
InspectorGeneral's-ield Office of Investigationsat that
time.n7

n6 Defendant'sStatemenbf Material Factsas
to Which Thereis No Genuindssue("Defendant's
Statement"qt para.7.

n7 SeePlaintiff's CounterStatemenat para.7;
Defendant'sStatemenat para./.

The audit reportssubmittedto the OIG'S Office of
Investigationsby Duvernayare the subjectof a current
investigationbeing conductedjointly by the Office of
Investigationsandthe United StatesAttorney'sOffice in
SanFranciscon8 Therecordscollectedandgeneratedy
the Office of Audits duringits post-awardauditarenow
an integral part of this investigativeeffort. SeeCavallo
Declaratiomatpara. 6.

n8 Plaintiff's Counter Statementat para. 8;
Defendant'sStatemenat para. 8.

OnNovemberl2,1986,Gouldreceivedanad-
ministrative subpoenarom the GSA's Office of
Investigations.

[**8]

Thisall occurredprior to Gould'sfiling of its January
15, 1987,FOIA requestith GSA seekingamongother
things, "all audit reportsfrom audits conductedby the
GSA of [Gould] or DeanzaSystems,nc., and all sup-
porting documentshereto;all [Gould] documentsheld
by or otherwisein the possessiorof GSA; and all in-
dices,catalogsdescriptionspr otherlists of documents
relatingto all GSA auditsof [Gould]." N9 On Februarys,
1987,Defendandeniedplaintiff accesdo the requested
materialson the groundthatthey wereexemptfrom dis-
closurepursuanto Exemption7(A) of [*693] FOIA.n10
Accordingto defendantaccesdo the audit reportsand
relateddocumentsvasdeniedto plaintiff because¢hey:

. contain the namesof witnessesand
sourcesof information and also consistof
recordsfurnishedin confidenceto the OIG
by thesesources.The documentsalso con-
tain auditor Duvernay'sopinionsand artic-
ulations of his suspicionsof fraud which
resultedfrom information gatheredduring
thepost-awardaudits,includinginformation
providedby Gouldemployees.

See Cavallo Declaration at paras. 7-8; Defendant's
Statementat para.9. After exhaustingits administra-
tive appeals,[**9] nllplaintiff filed this actionon May
15,1987.

n9 See Exhibit 1 to Plaintiff's Complaint;
Plaintiff's Statemenbf Material Factsasto Which
Thereis no Materiallssueat para8.

n10SeegenerallyExhibits1 and?2 of Plaintiff's
Complaint;Defendant'Statemenatparas10-11.

nllSeeexhibits3and4to Plaintiff'sComplaint
(February10, 1987 appealletter from Gould to
GSA; March 25, 1987 denial of plaintiff's appeal
by GSA on the groundthat the recordsrequested
wereexempt undeExemption7(A)).

ANALYSIS

The Freedomof Information Act was enactedby
Congressn 1966, and substantivelyamendedn 1974,
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1976and 1986to providea statutoryright of public ac-
cesgodocumentsaindrecordsheldby federalgovernment
agenciesTheAct setsforth "a policy of broaddisclosure
of Governmentlocumentsén order'to ensureaninformed
citizenry, vital to the functioning of a democraticsoci-
ety." Federal Bureauof Investigationv. Abramson 456
U.S.615,621,72L. Ed.2d 376,102 S.Ct. 2054(1982)
(quotingNLRBV. RobbinsTire & RubberCo.,437 U.S.
214,57L. Ed.2d 159,98 S.Ct. 2311(1978)). The FOIA
requiresdisclosureof requestedecordsand documents
unlessthe requestednaterialfits within one of [**10]
the nine statutoryexemptionssetoutin subsectior(b), 5
U.S.C.§ 552(b). n12

nl2 Seealso Abramson, 456 U.S. at 621
("Congressrealizedthat legitimate governmental
and private interestscould be harmedby release
of certaintypesof informationand providednine
specificexemptionaunderwhich disclosurecould
berefused.");Hobart Corp.v. EEOC,603F. Supp.
1431, 1434S.D. Ohio1984) (collectingcases).

This caseconcernghe appropriateinterpretationof
Exemption7, asappliedto the GSA. Theseventtexemp-
tion of FOIA provides inrelevantpart that:

(b) Thissectiordoesnotapplyto matterghat
are:

* % k* %

(7) recordsor information com-
piled for law enforcementpur-
poseshutonly to theextentthat
the productionof suchlaw en-
forcementrecordsor informa-
tion

(A) couldreasonablype ex-
pectedo interferewith enforce-
mentproceedings. . .

5U.S.C.8552(b)(7)(A)(asamendedn 1986by Pub.L.
99-570).In orderto fall within Exemption7(A), records
or information must be "compiled for law enforcement
purposes'andit mustbe establishedy the agencythat
their production”could reasonablybe expectedo inter-
ferewith enforcemenproceedings.5 U.S.C. [**11] §
552 (b)(7)(A); Abramson456 U.S. at 622-23; Bevisv.
Departmentof State,255U.S. App.D.C. 347,801 F.2d
1386,1388 (D.C.Cir. 1986).

A. TheRecordsWNereCompiledfor Law Enforcement
Purposes

Defendanhassuggestetivo related butindependent
basedor findingthattheauditreportswere"compiledfor
lawenforcemenpurposes.First,defendantsontendhat
theoriginal draftingof theauditreportsby Duvernayand
the Office of Audits constituteda compilationof records
for law enforcemenpurposeslin the alternative assum-
ing thatthedocumentsverenotinitially preparedor law
enforcemenpurposesdefendantontendghat the sub-
sequentnclusion— or compiliation— of thesematerials
into an activelaw enforcementnvestigativefile satisfies
this thresholdrequirementl considereachargumentin
turn.

[*694] 1.The Original Preparation of the Reports

Determiningwhetherrecordshavebeencompiledfor
law enforcemenpurpose®ftenrequiresa carefulanaly-
sis of the functionsof the agencyinvolved. As the D.C.
Circuit hasemphasized;'it is importantto distinguish
an agencyservingprincipally the causeof criminal law
enforcemenfrom one having an admixtureof [**12]
law enforcementand administrativefunctions."Birch v.
United States, 256 U.S. App.D.C. 128, 803 F.2d 1206,
1209(D.C.Cir. 1986).SeealsoPrattv. Webster218U.S.
App.D.C. 17, 673 F.2d 408, 416-18(D.C. Cir. 1982).
When evaluatingagencyclaims that a record or docu-
menthasbeencompiledfor enforcemenpurposesthe
D.C. Circuit hasutilized different criteria dependingon
theagency'sprimary mission."Birch, 803F.2d at 1209.
Whenan agency'sprimary functionis law enforcement,
agency"claims of satisfactionof Exemption7's thresh-
old requirementall for lessrigorousscrutiny.” Pratt v.
Webstersupra,429 F.2d at 413-421;Birch, supra,803
F.2dat 1210.

In contrast,the D.C. Circuit hasarticulateda more
demandingstandardfor applicationto agencies,such
as the GSA, and for that matterthe GSA's Office of
InspectorGeneral havingan admixtureof law enforce-
mentand administrativefunctions.In the leadingFOIA
Exemption7 caserequiringtheD.C. Circuit to determine
whethera mixed-functionagencyhad a "law enforce-
ment purpose"in generatingcertain records,the D.C.
Circuit differentiatedbetween'generalagencyoversight
(including program monitoring) and agencyinvestiga-
tionsspecifically [**13] directedat allegedlillegal ac-
tivity." Prattv. Webstersupra,673F.2dat 419 (interpret-
ing Rural HousingAlliance v. United StatesDepartment
of Agriculture, 162 U.S. App. D.C. 122, 498 F.2d 73
(D.C. Cir. 1974)). In Rural Housing Alliance, which
involved a report by the Departmentof Agriculture's
InspectorGeneralregardingallegationsof housingdis-
crimination thepaneldescribednvestigationshatsatisfy
theExemption? "law enforcementest"as"investigations
which focusdirectly on specificallyallegedillegal acts,
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illegal actsof particularidentified officials, actswhich

could,if proved, resulin civil or criminal sanctions.'ld.

at81 (footnoteomitted).n13In reachinghatconclusion,
the courtemphasizedhat,"the purposeof the'investiga-
tory files'is thusthe crucial factor." Id. at 82. n14If the
recordsareaccumulatear generatedh thecourseof "an

inquiry asto an identifiable possibleviolation of law,"

Birch, supra,803F.2d at 1210,thentheyareeligible for

protectionunderExemption?.

n13SeealsoCenterfor NationalPolicy Review
v. Weinberger502F.2d 370,373 (D.C. Cir. 1974),
where Judgéeventhalwrote:

Thereis no clear distinction be-
tweeninvestigativereportsand mate-
rial that, despiteoccasionallyalerting
the administratorto violations of the
law, is acquiredessentiallyas a mat-
ter of routine.Whatis clear,however,
is that wherethe inquiry departsfrom
the routine and focuseswith special
intensityupon a particular party, an
investigationis underway.

(emphasisdded).
[**14]

nl14 The Rural HousingAlliance court recog-
nizedthe dangerof a broador impreciseconstruc-
tion of Exemption7'srequirementhattherecords
of a mixed-functionagencybe compiledfor law
enforcemenpurposes:

On its face, exemption7's language
appearsbroad enoughto include all
suchinternal audits.If this broadin-
terpretationis acceptedhowever,we
immediately encounterthe problem
that most information soughtby the
Governmentboutits own operations
is for the purposeof ultimately deter-
mining whethersuchoperationccom-
port with applicablelaw, andthusis
"for law enforcemenpurposes.”. . .
But if this broadinterpretationis cor-
rect, thenthe exemptionswallowsup
theAct. . ..

Id., 498F.2dat 81.SeealsoBirch, supra,803F.2d
at 1209; Sternv. EB.1., 237 U.S. App. D.C. 302,
737 F.2d84, 89 (D.CCir. 1984).

In this case,the initial post-awardauditsof Gould
wereprincipally conductedy Duvernaywho wasapart
of the staff of the GSA's Office of Audits. In complet-
ing theseaudits,the degreeof cooperatiorand support
Duvernayreceivedfrom the Office of Investigationds a
matterof dispute. The ensuingenforcemeninvestiga-
tion hasbeenconductedby [**15] the GSA's Office
of Investigationgin cooperatiorwith the United States
Attorney's Office of Safrrancisco).

[*695] Plaintiff contendghatthe entity which per-
formed the post-awardaudits, the Office of Audits, is
neithera law enforcementagency(or sub-agencyen-
tity) noramixedfunctionagencyor (sub-agencentity).
Accordingto plaintiff, the Office of Auditsis withoutany
law enforcemenfunctionsor responsibilities As a re-
sult, accordingto plaintiff, by definition,documentsand
recordswhich the Office of Audits generatesr compiles
cannotgualify underExemption?. In addition,Gouldas-
sertsthatthepostawardauditsconductedy Duvernay—
andfor thatmatter,all theauditsconductedy the Office
of Audits — are"routine" contractauditsbecausef the
identity of who performstheseaudits. n15 Basedon
thesetwo assertionsplaintiff syllogistically claimsthat
therecordsit hasrequestedwere not '‘compiledfor law
enforcemenpurposeswithin the meaningof 5 U.S.C.8
552b)(7)."n16

nl1l5SeePlaintiff's SummaryJudgmenBrief at
8.

ni6ld.

Plaintiff's contentiorthatthe Office of Auditsis with-
outthecapacityto generat®r compiledocumentd**16]
for law enforcemenpurposess overly formalisticandar-
tificial. It ignorestherealitiesof therelationshipbetween
the two halvesof the OIG — Audits and Investigations.
As defendantGSA correctlyargues:

. .. notwithstandinghata primary function
of the GSA Office of Audits is the audit-
ing of pre-awardffersandcompliancewith
the termsand conditionsof a contractafter
award, thereis a natural overlap with the
Office of Investigationswhen the auditors
beginto detectand suspectspecific viola-
tions of law by a companyor individuals. .
. the two officeswork togetherand cooper-
atewhena contractaudit revealssuspected
irregularities.

Defendant'SummaryJudgmenBrief at11-12.Seealso
Cavallo Declarationat para.2; Duvernay Declaration
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at para.17. Merely becauseDuvernayis a staff mem-
ber of the Office of Audits — and not the Office of
Investigations— doesnot precludehis work-product—
whichmaybethesameor similarto thatgeneratedy his
peerson the staff of the Office of Investigations— from
qualifying for Exemption?.

Therefore,consideredealistically, the Office of the
InspectorGeneralis a "mixed function agency."Eachof
its [**17] functionalarmsinvestigatesompliancewith
thelaw andbothhavethecapacityto generateecordsfor
law enforcemenpurposesTheparticularfactualcircum-
stancesf a given investigation,and not the identity or
title of the investigatordictatewhetherthe recordsgen-
eratedarecompiledfor law enforcemenpurpose®r are
merelyproducedhspartof aroutinemonitoringexercise.
Granted the majority of the work productgeneratedy
the Office of Investigationsnayberecords'compiledfor
law enforcemenpurposes.Thatfact, howeverdoesnot
in any way precludethe Office of Audits, undercertain
circumstancedrom alsocompilingsuchrecordsHence,
it may be relevantto the Rural HousingAlliance analy-
sis,butit is certainlynot dispositiveof thatanalysisthat
the audit reportsat issuewere preparedprincipally, and
perhapsntirely, by theOffice of Audits.

Whetherthe post-awardauditswereinitially gener-
atedaspartof a"routinecontractaudit"or aspartof a"law
enforcemeninvestigation'into "specificsuspectediola-
tionsof thelaw" n17is noteasily [*696] determinecbn
the basisof therecordbeforeme. Thereis apparentiyno
disputethattheinitial pre-award[**18] auditof Gould's
fourth contractGS-00F-78072pegarasaroutineaudit.
Thereis alsono disputethat the currentinvestigationof
Gould constitutesa law enforcemeninvestigation— and
that any recordscurrently being generatecbr compiled
thereinmeetthe Rural HousingAlliance test. The issue
thatthe partiesseekto havedecidedis whenthe GSA's
initially routine auditing of Gould changedn character
into alaw enforcemeninvestigation.

n17 Differentiatingrecordsgenerategbursuant
to routine administrativefunctions from records
compiled as part of an inquiry into specific sus-
pectedviolations of law, a methodologyinitially
usedby the Rural HousingAlliance court, hasbe-
cometheaccepteanethodfor determiningvhether
or not recordsof a mixed function agencyqual-
ify for Exemption7. SeeRural HousingAlliance,
supra,498 F.2d at 81-82; Pratt v. Webstersupra,
673 F.2d at 419 (citing Rural HousingAlliance);
Birch, supra,803F.2d at 1209-121(Q("Exemption
7 embracesonly 'investigationswhich focus di-
rectly on specifically allegedillegal acts, illegal
acts of particularidentified officials, acts which

could, if proved,resultin civil or criminal sanc-
tions.™) (citing Rural HousingAlliance). Center
for National Policy Reviewon Raceand Urban

Issuess. Weinbergerl63U.S. App.D.C. 368,502
F.2d 370, 373-74(D.C. Cir. 1974) (. . . where
the inquiry departsfrom the routine and focuses
with specialintensityuponaparticularparty,anin-

vestigationis underway."); Goldschmidt. United
StatesAgricultural Department557 F. Supp.274,
276 (D.D.C. 1983); Hobart Corp. v. EEOC, 603
F. Supp.1431,1443(S.D.Ohio 1984) (collecting
cases).

[**19]

Accordingto plaintiff, the fact that the auditswere
conductedy the Office of Audits necessarilyneanghat
theywere"routine" andcould not possiblyhavefocused
onspecificactsof wrongdoing Plaintiff contendshatthe
changein characterof the investigationthereforemust
have occurredsometimeafter the written audit reports
were formally presentedo the Office of Investigations.
In addition, plaintiff contendsthat the routine auditing
processcould only be transformednto aninvestigation
of specificallegedactsof wrongdoingby formal notice
by GSA notifying Gould of a law enforcemeninvesti-
gation— and that suchnotice wasfirst given Gould in
November,1986, whenit receivedthe GSA's Inspector
General'subpoendior documentsnl8

nl8 See generally Plaintiffs Summary
JudgmenBrief at 9-10.

Neither of theseargumentshasmerit. As discussed
above,the Office of Audits hasthe capacityto perform
otherthanroutinefunctions.Theinvestigatiorcouldhave
changedn charactewhile Duvernaywasin theproces®f
investigatinganddraftingthe auditreports.As discussed
at somelengthin the Oral Argument,n19 althoughthe
failure to provideformal notice [**20] to Gouldthatit
wasunderinvestigatiormayhaverepercussionsotrele-
vantto this case suchnoticeis not a prerequisitefor the
initiation of alaw enforcemeninvestigationn20Theap-
propriatefocusfor determiningwhena law enforcement
investigationis initiated is on the intentionsand actions
of theinvestigatorsAttentiondirectedtowardthe percep-
tionsof thetarget(s) otthe investigatioris misplaced.

n19SeeTranscriptof Oral Argumentat 39-42,
47-48.

n20 Defendant,of course,arguesthat despite
the lack of any formal notice, plaintiff was well
awarethatthe auditswerebeingconductedor law
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enforcemenpurposesSeeDefendant'sSummary
JudgmenBrief at 14, n.4.

Defendantfor its part,contendghatthe contractau-
dits conductedby Duvernaywere not routine because:
1) the earlier pre-awardaudit had uncoveredpossible
violationsof law; 2) the Office of Investigationshadex-
pressednterestin Duvernay'sfindings and askedto be
keptinformed; 3) the auditsfocusedon a specificparty
and specific potential violations of law; and 4) the au-
ditstriggereda subsequentriminal investigationrandare
now anintegralpartof thatinvestigatonyfile. [**21] See
Defendant'SummarydudgmenBrief at13-14.Basedn
thesefour factors,defendanteadily distinguisheghose
“"routine monitoring” casegelied uponby plaintiff — in
whichcourtsfind certainrecordgso havebeenprepare@s
amatterof routine.SeeDefendant'SummaryJudgment
Brief at12-14(distinguishingsoldschmidt. Department
of Agriculture, 557 F. Supp.274 (D.D.C. 1983)(routine
monthly inspectionreportsof meatand poultry plants
not coveredby Exemption7); Hatcherv. United States
Postal Service556 F. Supp. 331D.D.C. 1982)(contract
negotiationmaterialobtainedas part of routine contract
administratiorandgenerainterpretation®f agencypoli-
cies andregulationsot covered byExemption7)). n21

n21 Other casesinvolving routine records
which were held not subjectto Exemption7 in-
clude: Metropolitan Life InsuranceCo. v. Usery,
426 F. Supp. 150 (D.D.C. 1976), cert. denied,
431 U.S.924,53 L. Ed. 2d 238,97 S. Ct. 2198
(1977); aff'd sub nom., NOW v. Social Security
Administration,237 U.S.App.D.C. 118,736 F.2d
727 (D.C. Cir. 1984); Stern v. Small Business
Administration, 516~ Supp.145 (D.D.C.1980).

[*697] | agreewith defendant'gosition that the
auditreportswerenot [**22] preparedasa matterof
routine. At thetime thesereportswerein the processof
beingcompleted— andperhapsvenwhentheywereini-
tiated— GSA'sinquiry had "departedfrom the routine"
andhad"focuse[d]with specialintensity" uponspecific
Gouldactivities.n22 Aninvestigationwas underway.

n22 Center for National Policy Review v.
Weinbergerl63U.S.App.D.C.368,502F.2d 370,
373(D.D.C.1974)(Leventhal J.)(seesupra,n.13).

Preandpostauditsareanintegralpartof thegovern-
mentcontractingprocessAn agencycanonly carryoutits
mission inthe publicinterest if thesaudit investigations
are thoroughlyand meticulouslyconductedwith an ap-

propriatedegreeof healthyskepticisndesignedo expose
wrongdoingif it exists.While an ultimate law enforce-
mentinvestigatiommaynotbethecritical objectiveof this
auditprocessit clearlyis arealpossibility. And until this
audit procesdss completed— with theresultthatno fur-
ther proceedingsare recommended- theseauditshave
the requisitelaw enforcementilt to themwhich should
cloakthemwith Exemption7 protection.This, however,
neednotbetheonly holdingin this casebecausef what
follows.

2. The Compilation [**23] of the Reports Into
The Law Enforcement File

The issuehereis essentiallywhetherrecordscom-
piled by anagency,aspartof aninvestigationof actsof
possiblemisconductvhicheventuallydevelopsnto alaw
enforcemeninvestigationmay qualify underExemption
7(A) as "records compiled for law enforcementpur-
poses."Plaintiff, relying on what it terms"well estab-
lished precedent"and its readingof the 1974 amend-
mentsto the FOIA, contendsthat "an agency'sorigi-
nal purposein gatheringthe information containedin
or generatinghe documentgequestedinderthe FOIA,
and not its ultimate use of the documents determines
whetherthey may be withheld on the groundsthat they
are '‘compiled for law enforcementpurposes‘under 5
U.S.C.A.8 552(b)(7)." Plaintiff's Reply Brief at 13-14
(citations omitted). Defendant,contendsthat "the pre-
[1986]amendmenprecedenbn which plaintiff reliesis
notdispositive."Defendant'SummaryJudgmenBrief at
17.

A canvass ofhe relevanprecedentshows that aho
time hasthe plain meaningof the statuterequiredan ex-
clusivefocusonwhetherecordsor informationwasorig-
inally compiledfor law enforcemenpurposesRather,n
determining [**24] whethermaterialscanbe covered
underExemption7, the Act permitsconsideratiorof sub-
sequentusesand compilationsof thosematerials— in-
cludingthe possibility that materialsoriginally collected
for a benignpurposewill eventuallybe compiledor in-
corporatednto alaw enforcemeninvestigatoryfile. The
legislativehistoryof the1974amendmentevincesoin-
tentto alteror narrowthetestfor whethedocumentsvere
compiledfor "law enforcemenpurposes.’Furthermore,
thereis nobasisin policy or commonsensdor thenarrow
constructiorof the statuteadvocatedy plaintiff.

a. TheStatute andPolicy

Plaintiff's contentionthatthe original purposen col-
lecting materials controls whether such materials are
"compiledfor law enforcemenpurposes'would render
it irrelevanthow thatinformationis eventuallyusedand
compiled— orre-compiledln effect,plaintiff's construc-
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tion of the term compiledwould introducean artificial
cutoff point for determiningwhen a documentor piece
of information had beencompiledfor law enforcement
purposes- andwould essentiallyintroducethe adjective
"originally" into thestatuteto modify theterm"compiled
for law enforcement [**25] purposes.'The introduc-
tion of sucha narrowingtermwould undercutCongress'
deliberateselectionof the word "compiled” for usage
in the statute.Accordingto Webster'sNinth Collegiate
Dictionary, theword "compile"means:

to collect and edit into a volume; to com-
poseout of materials fronotherdocuments;
[*698] to run(asaprogram}hroughacom-
piler; to build upgradually.. . .

(1985).A compilationof informationor materials‘com-

piled" for law enforcementpurposesthereforecan be

"composedout of materialsfrom other documents™—

includingotherdocumentsilreadygeneratear collected
by the governmentfor non-law enforcementpurposes.
Thereforematerialsoriginally drafted,generatedr even
compiledfor one purpose— evenif that purposeis be-

nign — subsequentlganbe "compiledfor law enforce-
mentpurposes.”

The fact thatthe sourceof the requestednaterials—
thatis, the auditreportsand supportingmaterials— was
othergovernmenfiles andrecords— ratherthan,for in-
stance,newspaper®r other materialsin the public do-
main— hasno bearingonwhetherthematerialscanqual-
ify for Exemption7 oncethey hold an importantoffice
in an ongoingcriminal investigation. [**26] Materials
in a criminal or otherlaw enforcemenfile canemanate
from a numberof differentsourcessomeevenfrom the
public domain, which may in themselvede benign—
suchasnewspapearticles. Somematerialsnayemanate
from governmentagencyfiles — which of course,are
themselve®sftenlargely compilationsof documentand
piecesof informationthatarederivedfrom thepublicdo-
main.Amongthosematerialscompiledin the courseof a
law enforcemeninvestigationthereis no basisto drawa
distinctionbetweerthosewhich aredrawndirectly from
the public domainandthosewhich aredrawnfrom ma-
terials alreadycollectedfrom the public domainin the
courseof othergovernmentcollectionactivity.”

Plaintiff arguesthat the incorporationof the word
"originally" into the statuteis justified by the fact that
the materialssought,whenthey were allegedly part of
theroutineauditfile, werereadily availablehada FOIA
requestbeenmadeat that time. This prior availability,
plaintiff contendsrenderscontradictorydefendantston-
tention that disclosureof theseaudit reportsnow will
interferewith anongoingcriminal investigation.This ar-

gumentis withoutmerit.

Information [**27] drawnfrom a numberof differ-
ent sourcescan be benignwhen separatelyconsidered.
Whencombined or "compiledfor law enforcemenpur-
poses,'howeverthesevariouspiecesof informationcan
indeedbecomeaccusatoryAs a directresultof their be-
comingaccusatoryn nature thesematerialsmay qualify
for Exemption7 of FOIA for their releasemay interfere
with an ongoinglaw enforcemeninvestigation.Hence,
eventhoughthe componentderivative partsof a crimi-
nalinvestigatonyfile, whenconsideredndependenthand
withoutreferencdo theremainderof the materialsin the
investigatoryfile, may not be coveredby any exemption
from FOIA, thosematerials,once combinedandincor-
poratedin a law "enforcement'mosaic," may well be
entitledto Exemption7. n23

n23In addition,of courseplaintiff maynotcir-
cumventthe effect of Exemption7 by seekingin-
formationin theinvestigatoryfile from otherunpro-
tectedgovernmentourcesMerely becausenther
copiesexistin governmenfiles doesnotstripthese
documents— andthe informationthey contain—
of theirexemptiornfrom disclosure.

Plaintiff's argumentwould require an artificial dis-
tinctionto be maderegularly— in [**28] orderto deny
Exemption7 to thosematerialsin anactivelaw enforce-
mentinvestigatoryfile originally compiledfor a purpose
otherthanlaw enforcementn orderto avoidwithholding
document®riginally compiledfor non-lawenforcement
purposesagenciedrequentlywould haveto separat®ut
from its investigatoryfiles thosematerialsobtainedfrom
non-exemptgovernmentsources— suchas routine in-
ternalaudits. Thesematerials,of course would thenbe
privy to disclosureregardles®f the impactof suchdis-
closureon an ongoing criminal investigation.Only by
undertakinguchaprocessouldtheagencycomplywith
plaintiff's readingof the FOIA. The makingof suchdis-
tinctions amongmaterialsbasedon their sourcess not
appropriatejs not requiredby the FOIA or the caselaw,
andclearlywasnot contemplatedby the legislatorswho
enactecandamendedhe FOIA.

[*699] Without doubt, Congressuse of the term
"compiled"wasdesignedo avoid inflicting on agencies
the painstakingandfact-intensivetaskof parsingexactly
whenaninvestigatiorlike theoneatissueherewastrans-
formedfrom theroutineto law enforcemenin character.
Wereplaintiff's constructiorof thestatuteto [**29] con-
trol, sucha retrospectivelyorientedparsingoften would
be requiredto differentiatethose documentsoriginally
generatedis a matterof routine from thoseacquiredor
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createdafteraninvestigatiorbecamdaw enforcemenin
nature— eventhoughall suchmaterialseventuallywere
compiledor incorporatedn an active investigatoryfile
for legitimate anchon-pretextuateasons.

Moreover,the releaseof thosedocumentsoriginally
gatheredby the governmenfor purposestherthanlaw
enforcement- regardless ofheimpactof sucharelease
on ongoinglaw enforcementfforts — doesnot seemto
serveany rational,worthwhile purpose Plaintiff hasnot
comeforth with anypolicy basisor justifying theexpense
andeffort of separatingout materialsbasedon the man-
nerandcontextin whichtheywereoriginally obtainedor
generatedby thegovernmentn24

n24 Sorting materialsbasedon the character
of the processy which they were originally col-
lectedor generatedby the governmentasidefrom
beingwithout eitheranybasisin the statuteor any
policy rationale,also would be a difficult, time-
consumingand resource-drainingxercisein line
drawing.

The procesof determining [**30] whetheradocu-
mentis "compiledfor law enforcemenpurposes,'thus,
mustfocus on wherea documentor recordis currently
bonafide in place. At a minimum, that meanswhere
it is "performing" at the time a FOIA requestis made
on the agency.In certaincases,t may meanthe focus
mustbe onthedocument'sr record's'performance'ata
latertime, evenup to thetime thatthe matteris beforea
court.Hence wheredocument®r recordsarepositioned
in a particularinvestigationandthat they are of interest
to investigatorss extremelyimportant”intelligence.” It
entitlesthemto protectionso that the investigationcan
proceedunobstructed.

In this caseasoutlinedabove,at the time Gouldre-
guestedhesematerialfrom the GSA, alaw enforcement
investigationwas alreadyfully underway.This investi-
gation aroseout of an audit of Gould which had been
conductedby the GSA. The final auditreportsprovided
by Duvernayto the Office of Investigations— which are
thetargetof Gould'sFOIA request werethe basisand
startingpointfor the law enforcemeninvestigation.n25
Themateriakircumstancethusaremateriallydifferent—
both now andat the time of Gould'sFOIA [**31] re-
guest— from thosethat prevailedduring the time when
GSA was merely conductinga routine audit of Gould.
Becauseacriminalinvestigatioris ongoingandthedocu-
mentsatissuehavebeenincorporatedor compiled)into
theactiveinvestigatonyfile, thedocumentsreeligible for
coveragainderExemption?.

n25Thereportsareverylikely amongthemost
centraland sensitivedocumentscompiled by the
investigatorsduringthe early stagesf thelaw en-
forcementnvestigation.

b. TheLegislativeHistory

Despitethe plain meaningof the word "compiled,”
plaintiff contendsthat "Congressamendedexemption?
in 1974to substituteheterm"investigatoryrecordsicom-
piled for law enforcemenpurposes]' for "investigatory
files[compiledfor law enforcemenpurposes]' in order
to make clear that materialsgeneratedn the courseof
routinegovernmenbperationsarenot madeexemptsim-
ply by beingplacedin thefile of the subsequentlyniti-
atedlaw enforcemeninvestigation.'Plaintiff's Summary
Judgmen8Brief at 16 (emphasisaddedby plaintiff); see
alsoPlaintiff's ReplyBrief at12. n26

n26 Defendant,in contrast,asksme to inter-
pretthe1986congressionamendmentasenlarg-
ing the universeof recordsor information which
may qualify underthe "compiledfor law enforce-
ment purposes'test. See Defendant'sSummary
JudgmentBrief at 15-16. The 1986 amendments
removedthe word "investigatory"from the phrase
"investigatoryrecordscompiled for law enforce-
ment purpose,“and insertedthe words "or infor-
mationaftertheword"records"sothat8 552(b)(7)
now exempts'recordsor informationcompiledfor
law enforcemenpurposes."

Although some courts have construedthese
amendmentasgenerallybroadeninghe scopeof
materialseligible for Exemption?, plaintiffs inter-
pret the amendmentss preciselydealingwith a
more specificproblem.Comparelrons v. Federal
Bureau of Investigation,811 F.2d 681, 687 (1st
Cir. 1987)(citing statemenbf SenatoHatchthat
the avowedpurposeof the 1986 amendmentso
Exemption 7 was, "enhancingthe ability of all
Federallaw enforcementgenciego withhold ad-
ditional law enforcementnformation. . . [and] to
broadenthe reachof this exemptionand to ease
considerablya Federallaw enforcementagency's
burdenin invoking it"); Curran v. Departmentof
Justice,813 F.2d 473 (1st Cir. 1987) ("drift" of
1986 amendmentss "to ease— ratherthan in-
crease— the government'sburdenin respectto
Exemption7(A)" . . . amendmentase "slightly
more relaxed phraseology"); Korkala v. United
States Departmentof Justice, 1987 U.S. Dist.
LEXIS 14943,Civil Action No. 86-0242(D.D.C.
July 31, 1987), MemorandumOpinion at 6, with
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Plaintiff's Reply Brief at 13-14("Congresspecif-
ically intendedthe changeto reversetwo cases
holding that law enforcementmanualswere not
exemptbecausehe information containedin the
manuals,although compiled for generallaw en-
forcementpurposesy a law enforcementgency,
was not compiledin the courseof a specificin-
vestigation."); King v. United StatesDepartment
of Justice,265U.S. App.D.C. 62,830F.2d 210,
229,n.141(D.C. Cir. 1987) (1986 amendmento
Exemption7 "doesnot affect the thresholdques-
tion of whether'recordsor information'withheld
under (b)(7) were 'compiledfor law enforcement
purposes™]citing andrecountingegislativeadop-
tion of SenatdudiciaryCommitteeReportNo. 221,
98th Cong.,1st Sess23 (1983)reprintedin rele-
vantpart in 132 Cong.RecH9466 (daily ed. Oct.
8, 1986)).

Becauseno court, however, has viewed the
1986 amendmentsas in any way narrowing the
scopeof Exemption7, they needbe discussedo
further. Relianceon themis unnecessarto reach
the holdingin this case.

[**32]

[*700] The objectiveof the 1974 amendmentsin
fact, was to deal with an altogetherdifferent problem.
The 1974amendmentsvere not intendedto changethe
threshold'compiledfor law enforcemenpurposestest.

As the SupremeCourt outlinedin detailin NLRBV.
RobbinsTire & RubberCo., 437 U.S.214,226-236,57
L. Ed.2d 159,98 S.Ct. 2311(1978),Congresamended
Exemption7 in order "to respondto four decisionsof
the District of Columbia Circuit" . . . which held that
"the investigatoryfile exemptionwas availableeven if
an enforcementproceedingwere neitherimminent nor
likely eitherat thetime of the compilationor atthetime
disclosurewas sought.”Id. at 228. n27 According to
SenatorHart, the principal sponsorof the 1974 amend-
mentsto Exemption7, thesecases'erecteda stonewall"
againstpublic accesgo materialsin investigatoryfiles.
Id. Accordingto theCourt:

SenatorHart believedthat his amend-
mentwould rectify theseerroneougudicial
interpretationgndclarify Congressoriginal
intent in two ways. First, by substituting
theword "records'for "files," it would make
clearthat courtshadto considerthe nature
of the particulardocumentasto which ex-
emptionwas claimed, in order [**33] to
avoidthe possibility of impermissiblé'com-
mingling" by an agency'splacingin anin-

vestigatoryfile materialthat did not legiti-
matelyhaveto be keptconfidential.Second,
it would explicitly enumeratehe purposes
and objectivesof the Exemption,and thus
requirereviewingcourtsto "loo[K] totherea-
sons"for allowing withholding of investiga-
tory files beforemakingtheir decisions. . .
As CongressmaiMoorheadexplainedo the
House,the Senateamendmentvas needed
to address'recentcourt decisions'that had
appliedthe exemptiongo investigatoryfiles
"evenif they ha[d] long sincelost any re-
guirementfor secrecy."

Thus, the thrust of congressionaton-
cernin itsamendmenbf Exemption/ wasto
makeclearthattheExemptiondid notprotect
materialsimply becausét wasin aninvesti-
gatoryfile.

Robbins,supra, 437 U.S. at 229-30(citationsto 1975
Freedonof InformationSourceBook omitted) n28

n27 The four casescited were: Center for
National Policy Reviewon Raceand Urban Issues
v. Weinberger,163 U.S. App. D.C. 368,502 F.2d
370(1974);Ditlow v. Brinegar,161U.S.App.D.C.
154,494 F.2d 1073 (1974); Aspinv. Department
of Defense 160 U.S. App.D.C. 231,491 F.2d 24
(1973); Weisbergv. United StatesDepartmentof
Justice, 160 U.S. App. D.C. 71, 489 F.2d 1195
(1973), cert. denied 416 U.S.993,40 L. Ed. 2d
772,94 S.Ct. 2405(1974).SeegenerallyRobbins,
supra,437 U.Sat 227-29(discussingcases).

[**34]

n28 Accordingto awitnessfrom the American
Civil LibertiesUnion, "whatis beinggottenathere
.. . istheold investigatoryfiles, the deadfiles, the
files that are yellowing in the JusticeDepartment
andtheFBI . ..." 2 Hearingson S. 1142etal. be-
foretheSubcommitteeen AdministrativePractice
and Procedureand Separationof Powersof the
SenatdudiciaryCommitteeandthe Subcommittee
on IntergovernmentalRelations of the Senate
Committeeon GovernmenOperations93dCong.,
1st Sess.40 (1973) (statemenbof John Shattuck,
ACLU staff counsel)(ascited in Robbins,supra,
437 U.S. at 230, n.11). Seealso FeddersCorp.
v. Federal Trade Commission494 F. Supp.325,
328,n.4(S.D.N.Y.1980)("The 1974amendments
to the FOIA madeit clearthatexemption7(A) ap-
plied only to recordsfor an active or pendinglaw
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enforcemenproceedinganddid not serveto 'end-
lesslyprotectmaterialsimply becausét wasin an
investigatoryfile.") (quotingRobbins,supra, 437
U.S.at 230).

[*701] Hence,the thrustof the 1974 amendments
was not to reformulatethe threshold"compilation” re-
quiremeniof Exemption7. Rathertheamendmentwere
designedo requireagencies[**35] andcourtsto stop
applyingtheexemptiorin a"wooden"'mechanical,'and
literal manner. 1d. at 230. As the Court emphasized,
moreoverthedebateverthel974amendmentmdicates
they were neverintendedto permitthe releaseof mate-
rialsin investigatoryfilesif suchreleasevould undercut
law enforcemenefforts:

Thetenorof this descriptionof the statutory
languageclearly suggestshatthe releaseof

informationin investigatoryfiles prior to the
completionof an actual, contemplateden-
forcemenproceedingvaspreciselythekind

of interferencethat Congresscontinuedto

wantto protectagainstindeed SenatoHart

statedspecificallythatExemptiory (A)would
apply "wheneverthe Government's€asesn

court— a concreteprospectivdaw enforce-
mentproceeding— would be harmedby the
prematurereleaseof evidenceor informa-
tion...."

Robbins,437 U.S. at 232 (citation omitted) (emphasis
added)At nopointin thedebatedid anylegislatorsuggest
thatin suchcasegExemption7(A) would applyonly if the
potentiallydamagingmaterialswereoriginally compiled
for law enforcemenpurposes.

Neverthelessplaintiff contendsthat the interpreta-
tion [**36] of thelegislativehistoryof the1974amend-
mentssetforth in two district courtcasesGoldschmidw.
United StatesDepartmentof Agriculture, 557 F. Supp.
274 (D.D.C. 1983); Hatcher v. United States Postal
Service,556 F. Supp.331 (D.D.C. 1982), supportsthe
contentiorthatonly materialsoriginally compiledfor law
enforcemenpurposesanbe protectedby Exemption?.
According to the Hatcher court, "one of Congressex-
plicit purposesdn substitutingthe term 'record'for ‘file'
in exemption7 wasto makeclearthat materialsgener-
atedin thecourseof routinegovernmenbperationsould
not be protectedby comminglingthem with investiga-
tive materialsgeneratedy a subsequently-initiatethw
enforcemeninvestigation.'n29 556F. Supp.at 335.

n29 The principal basisofferedfor sucha con-
clusionwasSenatoHart'sstatementhatretention

of theterm "file" would arguably:

allow an agencyto withhold all the
recordsin a file if any portion of it
runs afoul of [the specificcriteria for
withholding investigatoryrecordses-
tablished by the amendment].lt is
preciselythis opportunity to exempt
whole files which givesanagencyin-
centiveto comminglevariousinforma-
tion into one enormousinvestigatory
file and then claim it is too difficult
to sift throughandeffectively classify
that information.

Hatcher, supra, 556 F. Supp.at 335 (citing 1975
SourceBook at 451). UnlessExemption7 was
amended,SenatorHart was concernedthat in-

formation suchas "meat inspectionreports, civil

rightscompliancanformation,andmedicarenurs-
ing homereportswill be consideredexemptunder
the seventhexemption."Hatcher, 556 F. Supp.at
33 (quotingl975SourceBook).

[**3 7]

In turn, relying on that interpretationof Congress'
intentin amendingexemption7, the Hatchercourt per-
mitted a targetof a criminal investigationto haveaccess
to documentsperforming”in anactivecriminal investi-
gationthatoriginally hadbeencompiledor createcby the
governmentprior to the initiation of that investigation.
According to that court, sucha resultwas unavoidable
becauselocumentsnot initially createdor compiledfor
law enforcemenpurposes'tannot"acquire[] investiga-
tive significanceastheresultof initiation of the criminal
investigatioragainsplaintiff andhis company.'Hatcher,
supra, 556 F. Supp. é34-35.

[*702] | amin full agreementhatCongressby re-
placingthe word "record"with theword "file" may have
soughtto preventagenciesrom comminglingotherwise
benignmaterialsin law enforcemenfiles asa basisfor
protectingthem from public disclosureunder the um-
brella of Exemption?. It is thereforenecessaryo look
beyondwherea documents initially filed bothto how it
is currentlycompiled,or "performing,"andthe dangers
of releasingt. Oneof Congresstentralpurposesn sub-
stitutingthe word "records"for theword [**38] "files"
wasto "makeclearthatcourtshadto considerthe nature
of theparticulardocumentsto whichtheexemptionvas
claimed,in orderto avoidthepossibilityof impermissible
‘commingling’by anagency'placingin aninvestigatory
file material that did not legitimately have to be kept
confidential."Hatcher, supra, 556 F. Supp.at 337, n.7
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(quotingRobbins supra,437U.S.at 229-30).Thefocus
mustbe on a particularrecord— not thefile. Thethrust
of the 1974amendmentsafter all, wasto put anendto
the mechanicalrigid, woodengrantingof exemptionto
all materialsfoundin any investigatoryile.

By the sametoken,howeverthereis no basisto read
SenatoHart'sstatementssimplying the creationof any
newwoodenrigid rulesfor theapplicationof Exemption
7 — includinga litmustestthatwould requiretherelease
of any materialsoriginally compiled by a government
agencyfor a purposeotherthanlaw enforcemenho mat-
ter how suchmaterialsare presentlybeingused.As one
courthasnotedin holdingdocumentsurrently”perform-
ing" in alaw enforcemenproceedingo be coveredun-
der Exemption7, andin rejectinganargumensimilar to
[**39] the onebeing promotedby plaintiff Gould:

The documentssoughtin theinstantac-
tion, thoughunsolicitedwhenfirst received,
have becomanimportantpart ofthe record
compiledby the FTC for anongoinginvesti-
gation.To follow thelogic of theplaintiff and
excludethesedocumentdrom the scopeof
exemption7(A) simply becaus@f the man-
nerin whichtheywerereceived anddespite
thefactthattheywere,atthetime requested,
animportantelementin therecordof anac-
tive investigation,would be to exalt form
oversubstanceandto defeatthe purposefor
which theamendmentvas enacted.

Fedders,supra, 494 F. Supp.at 328.n30 In short, re-
gardlesof howthegovernmenbriginally comesnto the
possessionf document®or information,wherethose:

... document®r informationarelatercom-
piled into a recordfor a pendingor active
investigationandsuchinvestigatioris pend-
ing or activeatthetime therequesis made,
disclosuranaybewithheldunderexemption
T7(A).

Id. (footnoteomitted).

n30 Seealso New EnglandMedical Centerv.
NLRB,548F.2d 377,386 (1stCir. 1977)(factthat
recordsnow relevantto an ongoinginvestigation
wereoriginally generatedn a different, closedin-
vestigatiornot germando whethemreleasewill in-
terfere withpendingproceeding).

[**40]

Neither SenatorHart nor any of the other legisla-

tors who enactedthe 1974 amendmentgould haveen-
visionedthe amendmentssrequiringthe releaseof, for
instance,everyroutine meatinspectionreportor every
routinelygeneratednedicareursinghomereport— even
if suchareporthadbecomeanintegralpartof atop se-
crethighly importantlaw enforcementnvestigation. As
discussedibove,the amendmentsvere not intendedto
effectExemption7'scentralpurposeof avoidinginterfer-
encewith law enforcementunctions— andconstructions
of theamendmentwhich attributesuchaneffectto them
arewithout foundationin the legislativehistory. n31

n31It may be true that "the term 'record'was
not substitutedfor ‘file' to overrule any specific
judicial result, but rather[was] basedon an ap-
prehensionthat courts might also liberally con-
struethe typesof materialsprotectedby exemp-
tion 7." Hatcher, supra,556 F. Supp.at 337,n.7.
Neverthelesgthereis no evidencethatthe amend-
mentsin general,or the substitutionof the word
"record"for theword "file," in particular,werede-
signedto insureacrabbedconstructiorof thetypes
of materialprotectedy Exemption7. Theamend-
mentsto Exemption7 weredraftedto clarify, not
alter the requirementsf the 1966 Act — insofar
astheydealtwith thethresholdcompiliationissue.
In fact, supportfor this view is foundin Hatcher,
wherethe court acknowledges(albeitin the pro-
cessof denying coverageunder Exemption7 as
originally crafted) thatthe1974amendments/ere
notthebasisin thatcasefor holdingthedocuments
at issuenot exempfrom the FOIA.Id.

[**4 1]

[*703] Therefore)eavingasidetheissueof whether
the audit reports which plaintiff seekswere initially
draftedas part of an investigationthat had by the time
of their drafting becomelaw enforcementn nature,the
reportsare now an integral part of an ongoingcriminal
investigationThepreseninclusionof theseauditreports
in theinvestigatoryrecordor file is the resultof the nat-
ural andlegitimateprogressiorof materialsunderlyinga
routineaudit— afterthataudituncoverecdotentialcrim-
inal wrongdoing— to a law enforcementfile. n32 These
materialsthereforeare coveredby Exemption7 if their
disclosurewould interferewith an ongoingcriminal in-
vestigationlt is to thatissue which now turn.

n32Thischaracterizatioof theeventghathave
transpiredin this caseobviously presupposethat
the GSA authoritiesareactingin the utmostgood
faith. Thereis nothing in the recordto indicate
thatanythingotherthanthe naturalprogressiorof
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eventshasactuallytakenplace.And thereis noth-
ing to suggesthatthe governmenhasinitiatedthe
investigationof Gould asa pretextto avoiddisclo-
sureof the materialsplaintiff seeksSeee.g. New
England Medical Center Hospital v. NLRB, 548
F.2d 377,385 (1st Cir. 1976)("This is not a case
where an agencyseeksto bury files which have
served theipurpose. .").

[+42)

B. Disclosure of the RequestedMaterials Would
Interfere Witha Law Enforcemeninvestigation

The governmentalso hasthe burdenof establishing
thatreleasef therequestedecords'could reasonablye
expectedto interferewith enforcemenfproceedings.’5
U.S.C.8552(b)(7)(A); Bevisv. Departmenbf State 255
U.S.App.D.C.347,801F.2d1386,1388(D.C.Cir. 1986).
n33In "carryingits burdenof demonstratingiow there-
leaseof thewithhelddocumentsvouldinterfere"with the
investigationof Gould, the GSA "neednot proceedon a
document-by-documertiasis."Bevisv. Departmentof
State255U.S.App.D.C.347,801F.2d 1386,1389(D.C.
Cir. 1986).Rather, GSA mayake a'generic approach,"

groupingdocumentsnto relevantcategories
thatare"sufficiently distinctto allow a court
tograsphoweach .. categoryof documents,
if disclosedwould interferewith the inves-
tigation.' The hallmarkof anacceptable . .
categoryis thusthatit is functional it allows
thecourtto tracearationallink betweerthe
natureof thedocumentindtheallegedikely
interference.”

Bevis, supra, 801 F.2d at 1389 (quoting Crooker v.
Bureauof Alcohol, TobaccoandFirearms,252U.S. App.
D.C. 232,789 F.2d 64, 67 (D.C. [**43] Cir. 1986);
Campbellv. Departmenbf Healthand HumanServices,
221U.S.App.D.C.1,682F.2d256,265(D.C.Cir. 1982)).
In short,the GSAmust accomplista "three-fold task":

First, it mustdefineits categoriefunction-

ally. Second,it mustconducta document-
by-documenteviewin orderto assigndocu-

mentsto the propercategoryFinally, it must

explainto the courthow the releaseof each
categorywould interferewith enforcement
proceedings.

Bevis,supra, 801F.2d at1389-90. n34

n33Thel986amendmentelaxedhestandard
of demonstratinginterferencewith enforcement

proceedingdy requiringthe governmento show
merely that productionof the requestedrecords
"could reasonablybe expected'to interfere with

enforcementproceedinggather than requiring a
showingthat release'would" interferewith such
proceedingsSeePub. L.99-570.

n34 The functional testsetforth in Bevisand
Crooker steersa middle ground betweenthe de-
tail requiredby aso-called'Vaughnindex"andthe
sortof "blanketexemption'prohibitedby Congress
in 1974. Seee.g. Robbinssupra, 437 U.S. at
236("genericdeterminationsf likely interference”
sufficient); Curran, supra,813F.2d at 475 (". . .
in the environsof Exemption7(A) . . . provision
of the detailwhich a satisfactoryaughnindexen-
tailswoulditself breachthedike.In suchstraitened
circumstanceghe harmwhich the exemptionwas
craftedto preventwould be broughtaboutin the
courseof obtainingthe exemption'sshelter. The
cure should not itself becomethe carrier of the
disease.");,Crooker, supra, 789 F.2d at 67 (with-
holdingsmustbejustified "cateogry-of-document
by category-of-document. . not. . . file-by-
file"); Hatcher,supra,556 F. Supp.at 333 ("It is
notnecessarynderexemtion7, to showthatinter-
ferencewith enforcemenproceedingss likely to
occurin this caseif thosedocumentaredisclosed.
It is enoughif the [defendantlhasmadea generic
showingthat disclosureof thoseparticularkinds
of investigatoryrecordswould generallyinterfere
with enforcemenproceedings."”).

[** 4 4]

In this casethe GSA hascompletedsatisfactorilythis
three-foldtask. It hasexplained [*704] its decision
to withhold therequestednaterialsgn sufficientdetailfor
thiscourtto understanthowdisclosurevouldlikely inter-
ferewith its ongoinginvestigatiorof Gould.Accordingto
defendanttherequestedlocumentgontainthenamesof
withessesand sourcesof information. They alsoconsist
of recordsprovidedby thesesourcesThesesourcesare
unknownto Gould.n35 The documentsalsocontainthe
opinionsandreasonin@f theprincipalauditor,Duvernay,
regardinghis suspicionf fraud.n36

n35SeeCavalloDeclarationat para.7.

n36 See Cavallo Declaration at para. 8.
Defendantalso emphasizeghat "the namesand
informationprovided[by confidentialsourcespre
woven throughoutthe audit documentsand can-
not be effectively edited or segregated.Cavallo
Declarationat para.7.
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Productionof theserecordsto Gould,thetargetof an
ongoingcriminal investigation,would interferewith the
enforcemenproceedingn severalvays.First, disclosure
would have a chilling effect on potential withesses It
would alsoincreasethe possibility of interferencewith
witnesses. [**45] The fact that Gould employeesare
the sourceof informationincreaseshelikelihood of both
suchchilling and suchinterference Second,disclosure
wouldrevealthenatureandfocusof theinvestigatiorand
would provide Gould with the opportunityto undulyin-
terferewith the naturalprogressiorof the investigation.
n37

n37 SeegenerallyCavalloDeclaratiorat paras.
7-8 (explaininglikely impactof disclosureon gov-
ernment'snvestigationof Gould).

Plaintiff, however,contendgherearetwo rea-
sonsuniqueto this casethat shouldpermit Gould
to have accessto the requestedmaterials.First,
plaintiff arguesthat many of the requestediocu-
mentsunderlyingthe auditreportswhich are now
in the government'possessiomwere taken from
Gould'sfiles. Disclosurethereforewould be osten-
sibly harmlessSecondplaintiff claimsthatatsome
point, oneof its employeesMr. Carbonewasper-
mittedto reviewadraftof oneof thepost-awardu-
dit reports. (Defendantontestghatallegationand
assertshatMr. Carbonevasonly allowedto review
a salesreconciliationanalysiswhich was not part
of the draft audit report. Seegenerally Duvernay
Declarationat paras.15-16.) As a result, plain-
tiff contends,"it is difficult to comprehenchow
reneweddisclosureof the documentcould com-
promiseor in anywayinterferewith enforcement
proceedings.Plaintiff's Replyat 23.

Neitherof thesefactors hasnyspecial signifi-
canceThedisclosureof awitness'own statements
or recordshas beenrefusedpreviously pursuant
to Exemption7(A). Seee.g. Willard v. Internal
Revenu&ervice/76F.2d100,103(4thCir. 1985);
Linsteadt. InternalRevenu&ervice 729F.2d 998
(5th Cir. 1984) (taxpayergsefusedaccesso mem-
orandumof factual statementsmadeby themto
I.R.S.agentbecauseeleasavouldimpair Service's
administrationof tax laws and interferewith en-
forcementproceedings)As the Willard courtem-
phasizeddisclosureof whichrecordsvereselected
by investigatorgrom the universeof availablema-
terialsfor copyingor compiling would revealthe
nature scopeandfocusof thegovernment'gvesti-
gation. Willard, supra,776F.2dat 103.Moreover,

disclosurewould provide Gould with cluesabout
the identityof the government'sources.

[46]

This sortof interferencevith anongoingcriminalin-
vestigationis preciselywhat Exemption?7 is designedo
prevent. Ashe Suprem€ourtstated inRobbins:

Themostobviousrisk of "interference'with
enforcementproceedingsn this contextis
thatemployersor, in somecasesunionswill
coerceor intimidate employeesand others
who have given statementsjn an effort to
makethem changetestimonyor not testify
atall . . . evenwithout intimidation or ha-
rassment suspectediolator with advance
accesdo the Board'scasecould "'construct
defensesvhich would permit violations to
go unremedied.™

437U.S.at 239,241 (citationsomitted). The samerisks

arepresenin the contextof anongoingcriminal investi-
gation.SeealsoHatcher,supra,556 F. Supp.at 333,n.1;
NewEnglandMedicalCenterHospitalv. NLRB,548F.2d
377,383 (1stCir. 1977).

The FOIA wasnot enactednor wasit everdesigned
to beadiscoverydevicefor atargetof a criminal investi-
gation.n380neof [*705] theprincipalpurposedehind
Congressadoptionof Exemption7(A) was"to preventa
litigant from utilizing the FOIA to obtainprematureac-
cesdotheevidenceandstrategyto beusedby [**47] the
Governmenin thependindaw enforcemenproceeding."”
Fedderssupra,494F. Supp.at 329; Robbinssupra,437
U.S.at242(". .. FOIA wasnotintendedto functionasa
privatediscoverytool..."). Prematureeleasef theinfor-
mationrequestedby Gould"would tendto showalitigant
the'outerlimits of the [Government'stase,andthereby
allow him to ‘anticipatethe [Government'spresentation
of evidence' Fedderssupra,494F. Suppat329(quoting
NewEnglandMedicalCenterHospital,supra,548F.2dat
383); Hunt v. CommaodityFuturesTrading Commission,
484 F. Supp.47, 50 (D.D.C. 1979). Plaintiff cannotbe
permittedto usethe Act "asa meansof obtainingthere-
leaseof informationwhich would be protectedrom dis-
coveryin a pendingor prospectiveenforcemenproceed-
ing." Fedderssupra,(quotingKanterv. Internal Revenue
Service433F. Supp812,824(N.D.IIl. 1977).Production
of the recordsrequestedby Gould would resultin the
very harmsto enforcementproceedingsagainstwhich
Exemption7 is designedo protect.To grant plaintiff's
unwarranted-OIA requesin this case therefore would
resultin aperversiorof the [**48] Act, andcouldeven-
tually resultin a curtailmentof the Act to the ultimate
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detrimentof thosein legitimateneedof its protection.

n38 As the SupremeCourt statedin Robbins,
"foremostamongthe purposesof this Exemption
[7] wasto preventharm[to] theGovernment'sase
in court,'by notallowinglitigants'earlieror greater
accesdo agencynvestigatonfilesthantheywould
otherwisehave."Robbinssupra,437U.S.at 224~
25 (citationsomitted).

CONCLUSION

For the foregoing reasons,defendant'smotion for
summaryjudgmentis granted An appropriateOrderac-

companieghis Opinion.

Dated: 6/1/88
ORDER

Having consideredhe defendant'smotion for sum-
maryjudgmentthe plaintiff's motionfor summaryjudg-
ment,theoppositiongheretotheentirerecordin thispro-
ceeding,andfor the reasonsstatedin the Memorandum
Opinionissuedhis day,defendant'snotionfor summary
judgmentis hereby GRANTED.

Thiscases thereforecORDEREDto be DISMISSED.

Dated:6/1/88
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OPINION:
[*885]

OPINION

This action involves a petition filed by the United
Statespn behalfof the InspectorGeneralbof the General
ServicesAdministration, to enforcea subpoenaduces
tecumfor certaintax andrelatedbusinesg**2] records
of respondent#\rt Metal-U.S.A.,Inc. and SteelSales,
Inc., Art Metal'swholly-ownedsubsidiaryThelnspector
Generalseekgshe objectsof the subpoenan connection
with aninvestigatiorof payoffsandotherfraudulentrac-
ticesallegedlyinvolving Art Metal aswell asothergov-
ernmentcontractorsRespondentaereorderedto show
causewnhy the subpoenahould note enforced.

The court offered the partiesan evidentiaryhearing
concerningenforcementout both sideshave agreedto
have the matter decidedon the basisof the submitted
memorandaaffidavits andoral argument.

Respondentsesist enforcementon three grounds.
They contend(1) thata third-party [*886] administra-
tive subpoenaannotbe enforcedwherethereis pending
a parallel criminal investigationof the targetof the ad-

ministrativeinquiry; (2) thatenforcementvould violate
the public policy manifestedin I.R.C. § 6103 and (3)
thatthe subpoenaedocumentsare beyondthe scopeof
the InspectorGeneral'ssubpoengower. For the follow-
ing reasonghecourtrejectsall of respondentsirguments
andrules thatthe subpoenahallbe enforced.

1. The LaSalleobjection.

Respondenteely principally on [**3] United States
v. LaSalleNational Bank,437 U.S.298,98 S. Ct. 2357,
57L. Ed.2d221(1978)for their claimthatthelikelihood
or imminenceof criminal proceedinggendersenforce-
mentof arelatedadministrativesubpoenampermissible.
LaSallecamebeforethe SupremeCourtasaresultof con-
fusion amongthe circuits concerningthe circumstances
underwhich IRS summonsesould be enforced.Seeid.
at 305,98 S. Ct. at 2362.Third Circuit casegreceding
LaSalleinvolved questionof the enforceabilityof such
summonsedefore commencementf criminal actions
and,althoughnot squarelypresentedavith the questiorof
enforcemenafterthe criminal processadbegunto run,
the clearimport of the reasoningof thosepre-LaSalle
casess that post-commencememnforcements flatly
prohibited SeeUnitedStates. Lafko,520F.2d622,624-
25 (3d Cir. 1975); United Statesv. McCarthy, 514 F.2d
368,371(3d Cir. 1975);United Statesv. Fisher,500F.2d
683,687-88(3d Cir. 1974),aff'd, 425U.5.391,96 S.Ct.
1569,48 L. Ed. 2d 39 (1976).In LaSallethe Supreme
Court appearedo agreewith the Third Circuit and to
lay down an absoluteprohibition on the enforcemenbf
IRS summonsesnce[**4] thecriminal processasef-
fectively beencommenced. LaSalle, supraat 311-14,
316-18,98 S.Ct. at 2365-66,2367-68.SeealsoSECVv.
Dresseitndustriesnc.,No.78-1702slipop.at13(D.C.
Cir. Nov. 19, 1979) ("In LaSalle,the Court agreedthat
in no casedid § 7602authorizea summonsafterthe IRS
hadrecommendegrosecution."Yemphasisupplied).

The Third Circuit hasrecentlyplacedupon LaSalle
the following gloss.Oncethe IRS hasformally recom-
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mendedrosecutiorio the JusticeDepartment|RS sum-
monsesnaynotbeenforcedn anycase.United States.
GardenStateNationalBank,607F.2d61,69-70(3d Cir.
1979).However,if therehasbeenmerelyaninstitutional
(i. e., intra-agency)}commitmentto refer the matterto
Justice put no formal recommendatiorthena summons
may be enforcedunlessthe party opposingenforcement
is ableto showthatthereis no civil purposefor thesum-
mons.United Statesv. Genser,602 F.2d 69, 71 (3d Cir.
1979).

Applying the Genserconstructionof LaSalleto ad-
ministrativesummonsesr subpoenautsidethelRS con-
text, it is clearthatthe merelikelihood or eventheimmi-
nenceof criminal proceedingsloesnot barenforcement
of acivil [**5] summonr subpoenaolongas(1) the
agencyin questionhasnot itself madea formal recom-
mendatiorto theJusticeDepartmento prosecuteand(2)
the summonsr subpoendas a civil purpose.

In the instant casethere is no evidencethat the
InspectorGeneralhas formally recommendedhat the
JusticeDepartmenprosecutéArt Metal. In addition,Art
Metal hasfailed to carry its burdenof disprovingthat
the InspectorGeneral'ssubpoenahas a civil purpose.
SeeGardenState,supra, 607 F.2d at 69. The Inspector
Generahastheresponsibilityandthe powerto conduct,
superviseand coordinateaudits and investigationsre-
lating to GSA programsin orderto promoteefficiency
andto preventfraud and abuse.See5 U.S.C.App. | §
4(a)(1)& (3). Unlike the IRS, which by statutelosesits
power to continuecivilly oncethe JusticeDepartment
beginsto move criminally (seel.R.C. § 7122(a), the
InspectorGeneral'powersarenot solimited. Seegener-
ally 5 U.S.C.App. | §4(a)(1)& (3). Thisindependence
of the InspectorGeneralin relation to the Department
of Justiceis to be contrastedwith the relationshipbe-
tweenIRS and Justice, [*887] which historically has
beenan extremely[**6] closeone.See,e.g.,LaSalle,
supra,437U.S.at 307-13,98 S. Ct. at 2362-65.Given
the InspectorGeneral'selative independencethe court
concludesthat, under Genser,supra, the likelihood or
imminenceof criminal proceedingso becommencedh-
dependently{andnot at the behest)pf the administrative
agencyis no barto enforcemenbf the subpoendereat
issue.SeealsoUnited Statesv. First National StateBank
of NewJersey616 F.2d 668,672 (3d Cir. 1980)("Proof
of acriminalinvestigatiordoesnotprecludeheexistence
of a civil investigativepurposefor the summonsandit
is the presenceof the latter which is the critical factor,
andwhich mustbe negatedby the. . . (party opposing
enforcement).")

2. The PublicPolicy of I.R.C.8§ 6103.

Respondentsecondjroundfor resistingenforcement

of thesubpoenés thatthepublicpolicy underlying§ 6103
of thelnternal Revenu€odeprohibitsdisclosureof their
tax returnsto the InspectorGeneral. This argumentcan
bedisposedf quickly.

Section6103appliesto bar disclosureof tax returns
or returninformation by "(any) officer or employeeof
the United States"|.R.C. 8§ 6103(a)(1) oncesuchdocu-
mentsarein [**7] the possessiomf the United States.
Nothing in the statuteor in its legislative history can
be reasonablyregardedas barring any agencyof the
United Statesfrom gaining suchdocumentsvhererel-
evantto an administrativeinvestigationor to civil dis-
covery.See,e.g.,S.Rep.N0.94-93804th Cong.2dSess.
315-319reprintedin (1976)U.S.CodeCong.& Admin.
Newspp.2897,3744-491Indeedwerethiscourttoaccept
respondentainusual'public policy” argument|.R.C. 8§
6103 would effectively changethe rulesof civil discov-
ery. SeeHeathmarv. United StateDistrict Courtfor the
Central District of California, 503 F.2d 1032,1035(9th
Cir. 1974); 4 Moore'sFederalPracticeP 26.61(5.-2)at
294-96(2d ed. 1979).In short, § 6103is not triggered
until afterthe United Statescomesinto possessionf tax
returnsor returninformation. Thatis not yet the casein
theinstant situation.

3. The Scopeof the InspectorGeneral'sSubpoena
Power.

Respondentshird reasorfor resistingenforcemenof
thesubpoenés thatthedocumentén questiorarebeyond
the scope ofthe InspectoGeneral'subpoengower.

With regardto respondenfirt Metal, this argument
is meritless.The Inspector[**8] GeneralAct givesthe
InspectoiGeneratheresponsibilityandauthorityto con-
ductandsupervisé'activities. . . for the purposeof . . .
preventinganddetectingraudandabuse'in government
programs5 U.S.C.App. | § 4(a)(3).It cannotfairly be
doubtedhatacquisitionof thetaxreturnsandrelateddoc-
umentsof a GSA contractorpursuanto aninvestigation
of fraud is within the scopeof the InspectorGeneral's
powers.

With regardto SteelSales|nc., therespondentakes
the positionthatbecausét is not an expresgartyto the
GSA contracts,the InspectorGeneralis exceedinghis
subpoengowerby seekingaxinformationfrom it. This
arguments alsorejected Administrativeagencieyested
with investigatoryandsubpoengowersmay compelthe
productionof informationanddocumentgrom third per-
sonswho arenot expresslywithin their regulatoryjuris-
diction, solong astheinformationsoughtis relevantand
necessaryo theeffectiveconductof theirauthorizedand
lawful inquiry. Freemanv. Fidelity-PhiladelphiaTrust
Co.,248F. Supp 487,492 (E.D.Pa.1965)FCCv. Cohn,
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154 F. Supp.899, 906 (S.D.N.Y.1957)Seealso Comet
Electronics,Inc. v. United States,381 [**9] F. Supp.
1233,1241(W.D.M0.1974)aff'd, 420U.S.999,95S.Ct.
1439,43 L. Ed. 2d 758 (1975).Basedon the submitted
papersandaffidavits thecourtdeemghesubpoenaetha-
terialsrelevantand necessaryo the InspectorGeneral's
lawful andauthorizednquiry andthereforeholdsthatthe

subpoenasit relatesto Steel Sales enforceable.

[*888] Forall of theforegoingreasonshecourtcon-
cludesandrulesthatthe subpoenalirectedto Art Metal-
U.S.A. Inc. and SteelSales,Inc. shallbe enforced.The
courtis onthisdatefiling anorderin conformitywith this
opinion.
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SILBERMAN.

OPINIONBY: SILBERMAN

OPINION:

[*1079] SILBERMAN, SeniorCircuit Judge The
InspectotGenerabf thelLegal ServicesCorporatiorpeti-
tioned forsummaryenforcement of aubpoena to appel-
lant Legal Servicesof New York City. The district court
grantedthe petition,andappellanthow seekgeview. We
affirm.

Appellantprovideslegal serviceg**2] to the poor.
Eachyear, it and other granteeseceivemulti-million-
dollar federalgrantsadministeredhroughthe non-profit
Legal ServicesCorporation.In a seriesof audits be-
ginning in 1998, the Corporation'sinspector General
discoveredimproprietiesin some grantees'reports to
the Corporation—mostommonly, overstatemenof the
numberof caseshandledand failure to keep adequate
records.Thatled the GeneralAccountingOffice to audit
five granteesjncluding appellant,andit concludedthat
of the 221,000casesreportedby thesegrantees,"ap-
proximately 75,000... were questionable."Expressing
"concerns"aboutthe inaccuraciesn granteesreports,
a Congressionatommitteerequestedhat the Inspector
General'assesshe caseserviceinformationprovidedby
the grantees'and"report... no later than July 30, 2000,
asto its accuracy." nl

n1H.R. CONF. REPNO. 106-479 (1999).

The InspectorGeneralthenrequired30 granteesin-
cluding appellant,to producefor inspectiontwo dif-
ferent setsof data[**3] on the casesthey had re-
portedclosedduring 1999.Thefirst production,or "data
call," required that for each case, identified only by
casenumber,the granteemust select [*1080] one of
52 "problem codes"to describethe subject matter of
the representationThe problem codesvary from the
specific—"ParentaRightsTermination,™Black Lung"—
to the general—"Education,"Contracts/Warranties=-
and the catch-all—"OtherIndividual Rights," "Other
Miscellaneous."Appellant complied with the first data
call.

Thesecondlatacall requiredthatfor eachcaseagain
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identified only by casenumber, granteesdentify their
client. Appellant, alongwith one othergrantee refused
to comply. It informed the InspectorGeneralthat, ab-
sent client consent,both attorney-clientprivilege and
its attorneys’professionalobligationspreventedt from
disclosingclient namesassociatedvith casenumbers,
becausdo do so would allow the InspectorGeneralto
matchclient nameswith the problem codespreviously
produced.Thatlinkage, appellantargued,would imper-
missibly revealthe subjectmatterof clients'representa-
tions. Thoughthe InspectorGeneraldisagreedhat pro-
ductionwas barred,he nevertheles$**4] proposedo
setup aso-called'Chinesewall"—separatestaffs,equip-
ment,storagegetc.—topreventanylinkage.Thelnspector
Generathenissuedsubpoenator thedata.Appellantre-
fusedto comply,andthe InspectoiGenerapetitionedthe
district court forsummaryenforcement.

Thedistrict courtgrantedthe petition. It rejectedap-
pellant'sblanketclaim of attorney-clienfprivilege asin-
sufficientto demonstrateprivilege regardingany given
record.Thecourtalsoturnedasideappellant'€laimbased
on professionabbligations,holding that the subpoenas
were within the Inspector General'sstatutory powers.
Appellanthadcontendedhatthe subpoenasverein ad-
dition unduly burdensomdecausdhe sameverification
could be performedwithout the damagethis disclosure
might causeto clients'perceptionof confidentiality,but
the courtdeferredto the InspectorGeneralasto require-
mentsof the audit. n2 Appellant renewsits arguments
here.

n2 SeeUnited Statesv. Legal Services100F.
Supp. 2d42 (D.D.C.2000).

[**5]
1.

ThelnspectoiGeneratontendsandthedistrictcourt
agreedthatappellanthasnot madeout a valid claim of
privilege. In rejectingappellant'sunparticularizedasser-
tion of attorney-clientprivilege, the court statedthat its
ruling was "not intendedto foreclosespecificclaims of
privilegeastoindividualclients."100F. Supp2dat46.In
otherwords,asto somematters appellanimight be able
to introduce contextualinformation demonstratinghat
the representation'subjectmatteris itself confidential.
In its reply brief, appellantexpresslyreservesheright to
presenparticularizedrivilegeclaimsto thedistrictcourt
in theeventthatwe rejectits unparticularizedatlaim. This
possibility led us to questionour jurisdiction. Appellant
assertsthat it lies under28 U.S.C. 8 1291, which au-
thorizesreview of district courts™final decisions,"or in
the alternativeunder28 U.S.C.§ 1292a)(1), which pro-

videsfor interlocutoryappealdrom district courtorders
regardingnjunctions.

We find no authorityfor treatinganorderenforcinga
subpoenasaninjunctionappealableinder§ 1292(a)(1).
[**6] Courtshaveconsistentlyheldthatgrandjury and
civil subpoenaarenotinjunctionsappealableinderthat
provision. Seeg.g.,United States.. Ryan,402U.S.530,
534,29 L. Ed. 2d 85,91 S. Ct. 1580(1971).Reviewis
insteadprocured by refusing to comply and litigatitige
subpoena'salidity in the contemptproceedinghat en-
suesSedd. at 532; Officeof Thrift Supervisiorv. Dobbs,
289 U.S. App. D.C. 318, 931 F.2d 956, 957 [*1081]
(D.C.Cir. 1991).Administrativesubpoenaarehorsesof
a slightly different color, sinceuponnoncompliancehe
issuing agencyseeksenforcementin the district court.
Seeb5 U.S.C.app. 3 8§ 6(a)(4); Kempv. Gay, 292 U.S.
App.D.C. 124,947 F.2d 1493, 1496 (D.C. Cir. 1991).
The ensuingdistrict courtorder,eithergrantingor deny-
ing enforcementis appealablainder§ 1291 oncefinal.
See947 F.2d at 1497.1n light of thatthereis evenless
reasorto regardanadministrativesubpoenagitherbefore
or after enforcemengs an injunction.

Section 1291, which authorizesappealsof district
courts'final decisions,presentsa more viable jurisdic-
tional ground. [**7] As noted, ordersenforcing ad-
ministrativesubpoenaareappealableinder§ 1291once
final. SeeFTC v. InventionSubmissiorCorp., 296 U.S.
App.D.C. 124,965 F.2d 1086, 1089 (D.C. Cir. 1992).
Here,howeverthedistrict courthasindicatedits willing-
nessto entertainparticularizedclaims of privilege. See
100F. Supp2dat 46. Soit canbeaskedwhy theorderis
final. Theanswelties in the breadthof appellant'slaim.
It arguesthat the privilege properly understoodallows
it to refuseto provide any morejustification for invok-
ing the privilege thanit has.lt is not obligedto offer a
particularizedshowingin individual situations Sincethis
arguments phrasedsobroadly,it follows thatthedistrict
judge’srejectionof it is final eventhoughhe offers the
possibilityof morelimited relief in individual casesThat
is so becausainderappellant'sview of the scopeof the
privilege hisorder wouldencroacton theprivilege.

Theconsiderationsve employto evaluatdinality are
more practicalthantechnicalanddo not requirethatthe
order appealedbe the last order possiblein the matter.
SeeGillespiev. United StatesSteelCorp.,379U.S.148,
152,13 L. Ed. 2d 199, 85 S. Ct. 308 (1964); [**8] In
re Grand Jury Investigation,196 U.S. App.D.C. 8, 604
F.2d 672,674 (D.C. Cir. 1979)(per curiam).n3 In this
casethematterspotentiallyremainingto beresolvedoe-
low are substantivelyifferent thanthe claims disputed
on appeal,would ariseif at all only upon rejection of
the appealedclaims, and would require of appellanta
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potentially onerouseffort. In otherwords, the potential
inefficienciesof a piecemeabppealdo not outweighthe
"dangerof hardshipanddenialof justicethroughdelay."
Dickinsonv. PetroleumConversionCorp., 338 U.S.507,
511,94L.Ed.299,70S.Ct. 322(1950).Insofarasappel-
lant contendghatthe currentrecordjustifiesanassertion
of privilegewithout particularizedshowingswe haveju-
risdictionoverthat claim.

n3 Seealso FTCv. Texaco/|nc.,180U.S.App.
D.C.390,555F.2d862,873n.21(D.C. Cir. 1977)
(enbanc)(adoptingthejurisdictionalreasoningf
thevacatedhaneldecisionseeFTCv. Texaco)nc.,
170U.S.App.D.C.323,517F.2d137,143n.6(D.C.
Cir. 1975)).For example,wherethe district court
hasordereda subpoena'subjecteitherto comply
or to producea privilege log, we havenonetheless
entertainecan appealof claimsthatwould negate
the needfor sucha decision.SeeResolutionTrust
Corp.v. Thornton,309U.S.App.D.C.384,41F.3d
1539, 1541-42 (D.CCir. 1994).

[**9]

Unfortunately for appellant, althoughits claim is
phrasedbroadly enoughto provide us jurisdiction, its
very breadthis untenable Courtshaveconsistentlyheld
thatthegenerakubjectmattersof clients'representations
are notprivileged. Seeg.g, In re Grand Jury Subpoena,
204 F.3d 516,520 (4th Cir. 2000).Nor doesthe general
purposeof a client'srepresentatiomecessarilydivulge a
confidentialprofessionalcommunication,and therefore
thatdata isnot generallyprivileged.To be surethereare
exceptionsbutasalwaystheburdenof demonstratinghe
applicability of the privilege lies with thoseassertingt.
Sednre Lindsey332U.S.App.D.C.357,158F.3d 1263,
1270(D.C.Cir. 1998)(percuriam);cf. In re SealedCase,
278U.S.App.D.C. 188,877 F.2d 976,979-80 [*1082]
(D.C. Cir. 1989). That burdenrequiresa showing that
the privilege appliesto eachcommunicatiorfor which it
is assertedseelindsey,158 F.3d at 1270-71,which, of
course appellantas notdone.

* k Kk %

We turn to appellant'scontentionthat the subpoena
conflictswith its attorneysprofessionabbligationsand
is unduly [**10] burdensomewhich the district court
flatly rejected.Appellant explainsthat New York State
and AmericanBar Associationethicsrules protectboth
privilegedinformation,discussedbove andunprivileged
informationdeemed'secret." SeeMODEL RULES OF
PROF'L CONDUCT 1.6 cmt. 5 (1999); N.Y. CODE
OF PROF'L RESPONSIBILITY DR 4-101(A) (2000).
Thoserules precludeattorneysfrom revealingany in-

formation—privilegedor not—relatingto the represen-
tation of a client who has not consentedto the dis-

closure, particularly where that information would be

embarrassingr detrimentalto the client. SeeMODEL

RULE 1.6(a); DR 4-101(B)(1).n4 The Legal Services
CorporationAct of 1974 authorizesthe Corporationto

supervisegranteestompliancewith applicabldaws. See
42 U.S.C. 8§ 2996€b)(1)(A). In doing so, however,the

Corporationgenerallymustrespectthe professionake-

sponsibilitiesncumbenton granteesattorneys:

The Corporationshall not, under any
provision of this subchapterjnterferewith
any attorneyin carryingout his professional
responsibilitiesto his client as established
in the Canonsof Ethics and the Code of
Professional[**11] Responsibilityof the
American Bar Association... or abrogate
asto attorneysin programsassistedunder
this subchaptethe authority of a Stateor
otherjurisdiction toenforcethe standards of
professionalresponsibility generally appli-
cableto attorneysin suchjurisdiction. The
Corporationshall ensurethat activities un-
derthis subchaptearecarriedoutin a man-
nerconsistentith attorneysprofessionate-
sponsibilities.

Id. § 2996e(b)(3).The InspectorGeneral,becausehe
bearsthe burdenof auditing andinvestigatinggrantees,
is grantedbroadsubpoengowers.See5 U.S.C.app.3 §
4(a)(1),6(a)(4).He alsoenjoysa limited exceptionto §
2996e(b)(3)'sestrictions:

Notwithstandingsection[ 42 U.S.C. 8§
2996e(b)(3)]financialrecordstimerecords,
retaineragreementglienttrustfund andel-
igibility records,andclient namesfor each
recipientshall be madeavailableto any au-
ditor or monitor of the recipient,including
any Federaldepartmentor agencythat is
auditing or monitoring the activities of the
Corporationor of therecipient,... exceptfor
reportsor recordssubjectto the attorney-
client[**12] privilege.

OmnibusAppropriationsAct of 1996,Pub.L. No. 104-
134,8509(h),110Stat.1321,1321-59emphasiadded).
n5

n4 Both rules exemptdisclosuresequiredby
courtorder.SeeMODEL RULE 1.6 cmt. 20; DR
4-101(C)(2)If thesubpoen#s within thelnspector
General'power,thendisclosurds consistentvith
appellant'sthicalobligations.


CopherC
Note
Marked set by CopherC


Page 4

346 U.S.App. D.C. 83;249 F.3d1077, *1082;
2001 U.SApp. LEXIS 10793,+*12; 50 Fed.R. Serv.3d (Callaghan)740

n5Congres$asincorporated 509(h)by refer-
enceinto subsequerdppropriationdills. Seeg.qg.,
ConsolidatedAppropriationsAct of 2000,Pub.L.
No. 106-113.

The InspectorGeneralcontendsthat § 2996e(b)(3)
is not evenapplicablebecausat restrictsactionstaken
underthe Legal ServicesCorporationAct, while his sub-
poenaauthority arisesunderthe InspectorGeneralAct.
We think thatarguments far-fetched.The Office of the
InspectorGeneralis an arm of the Corporationthat "in-
suresthe complianceof recipientsandtheir employees™
with applicablelaw. 42 U.S.C.8 2996€b)(1)(A); seeb
U.S.C.app.3[**13] & 8G(b).Althoughthe Office was
createdaftertheCorporation,[*1083] §2996edelineated
ethicalobligationsbindingontheentire CorporationSee
generally 42 U.S.C. § 2996e.

Auditing the Legal Service Corporation'sgrantees
posesethicalconcernshot ordinarily presentedo a gov-
ernmentauditor. On the specificquestionof what mate-
rials an auditor of the Corporation'sgranteesmay sub-
poenag509(h)is ouronly guidanceUnlike thelnspector
GeneralAct, it focuseontheethicalobligationsowedby
thosewhoaudittheCorporation'granteesSince§ 509(h)
explicitly exemptsauditors of the Corporationfrom §
2996e(b)(3)which appliesonly to the Corporation,the
necessarymplicationis that§ 2996e(b)(3jppliesto au-
ditors of the Corporationthat arethemselvegart of the
Corporation—thats, to the InspectorGeneral We there-
foreread§8509(h)and2996e(b)(3}oimposeobligations
on the InspectorGeneralwith regardto both privileged
and secretnaterials.

Thatis hardly the endof the matter.The restrictions
in § 2996e(b)(3notwithstanding8 509(h)explicitly au-
thorizesauditorsof the Corporatiorto compelproduction
[**14] of "timerecordsretaineragreements,.andclient
names."The Corporation'sown regulationsrequirethat
retaineragreementsshall clearly identify ... the matter
in which representatioiis sought[and] the natureof the
legal servicesto be provided."45 C.FR.§ 1611.8(a)
Disclosureof retaineragreementsissociateavith client
nameswvouldrevealexactlythesortof informationappel-
lant refusedo disclose:the generalmatterof individual
clients'representation$6

n6 The Corporation'sregulation on retainer
agreementprovidesthata granteé'shall makethe
agreemenéavailablefor review by the Corporation
in a manner which protects the identity of the
client." 45 C.FR. 8 1611.8(a)(emphasisadded).
This is consistentwith § 2996e(b)(3)'grotection
of clientconfidenceandsecretandisthereforehe

generalpolicy of the Corporation.But § 509(h)is
anexplicit exceptiorto 8 2996e(b)(3)sowhile the
Corporation'smandatefor the contentsof retainer
agreementénforms our analysis,its generalreg-
ulationregardingprotectionof client identity can-
nottrumpamorespecific—andontrary—statutory
provision.

[**15]

Appellant suggeststhat the required disclosures
nonethelesslo not requiredisclosureof retaineragree-
mentsin away thatmatchesagreemento client. But ap-
pellant'sconstructiorof § 509(h)isunnatural:if Congress
hadintendedto requireproductionof "time records,re-
taineragreements,. andclientnames'only whendisas-
sociatedfrom one another,surelyit would havesaid so
in termsdifferent from the simple conjunctivephrasing
in § 509(h). We think this is the only sensiblereading
of § 509(h)in the contextof the InspectorGeneral'sau-
dits of individual representation®everthelessappellant
claims that thénspector General lacks authority¢om-
pel productionof casenumbers.Yet unique identifiers
associatinglientswith their recordsare partandparcel
of responsibldegal practice.They are an integral con-
stituentpartof thevery recordsto which 8 509(h)refers.
Seee.g.,45C.F.R.§ 1635.3(b)(2) Thelack of anexplicit
statutoryreferencedoesnot protectthem from produc-
tion. Sincewe concludethatgranteeséthicalobligations
donotpreventhelnspectoiGenerafromcompellingpro-
ductionof clientnamesassociated**16] with problem
codes we neednot reachthe sufficiencyof the Chinese
wall institutedto prevent that association.

Appellant'dastredoubtis theclaimthatthesubpoena
is unduly burdensomeWe enforcesubpoenasaslong as
theyare"reasonablyelevant'totheagency'surposeand
"not unduly burdensome.'Invention SubmissiorCorp.,
965F.2dat 1089(internalquotatiormarks[*1084] omit-
ted).Appellanteschewsheusualcomplaintaboutadmin-
istrative burden,see,e.g., Linde ThomsonLangworthy
Kohn & Van Dyke, P.C. v. ResolutionTrust Corp., 303
U.S.App.D.C. 316,5 F.3d 1508,1517(D.C. Cir. 1993),
andinsteadhasa noveltheory: it objectsto theharmthat
disclosureof client secretswill doto its ability to assure
clientsof the secrecyof their communicationslt argues
thatit could generateanidentifier codethatis uniqueto
eachclient but doesnot reveal his or her identity, and
thattheseidentifierswould servethe InspectorGeneral's
purposegustas wellas client names.

Frequentlyconcernsover burdenarerelatedto rele-
vance:in determiningvhetheraburdenis due,courtsof-
tenexamineits tailoring to the purposefor which [**17]
the information is requested—thais, its relevance See
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FTC v. Texaco,180 U.S. App.D.C. 390, 555 F.2d 862,
882(D.C.Cir. 1977)(enbanc);Dow Chem.Co.v. Allen,
672F.2d 1262,1269-70(7th Cir. 1982).Still, appellant
makeshothargumentsandwetreatburdenandrelevance
separatehbecausesubpoenasiight be relevantbut still
unduly burdensomeSeeln re FTC Line of Bus.Report
Litig., 193 U.S.App.D.C. 300,595F.2d 685,704 (D.C.
Cir. 1978)(per curiam).

Actually, appellantwishesto undertakea greaterad-
ministrativeburden—productiomlus creationof unique
client identifiers—inorderto lessenthe allegedprofes-
sionaldetrimentcreatedby the subpoenaThat"burden”
would be undueif "compliancethreatenedto unduly
disrupt or seriouslyhinder normal operations."FTC v.
Texacobh55F.2dat 882.This subpoenaoesnot. As dis-
cussedjt is wholly consistentwith the rules governing
client secretsandgenerallyconsistenivith the attorney-
clientprivilege,soit in nowayaltersthedegreeof secrecy
appellantcanjustifiably promiseits clients. The Chinese
wall rendersunlikely the possibility that[**18] anyse-
cretswill bedisclosedEvenin thatevent theinformation
disclosedwould be only the subjectmatterof therepre-
sentationas statedin broadterms.We cannotsay that

theremotepossibilityof alinkagebetweerclientidentity
andproblemcode"unduly disruptsor seriouslyhinders”
appellant'provisionof legalservices.

To justify its proposednodification,appellantasserts
that actual client namesare irrelevantto the Inspector
General'purpose.The InspectorGeneralof coursedis-
agreesandwedeferto hisdeterminationsfrelevancein-
lesstheyareobviouslywrong. SeelnventionSubmission
Corp., 965 F.2d at 1089. The InspectorGeneralasserts
that "the mostreliable way to detecterrorsand irregu-
larities in granteecasereporting[is] to obtain the ac-
tual client namesthemselves.'He further contendsthat
the proposeduniqueclient identifierswould requireex-
pensiveand time-consumingndependenterification—
which would, in any event,probablyrevealthe informa-
tion appellantwishesto conceal We certainlycannotsay
thatthe InspectofGenerals obviously wrong.

* % % %

Thedistrictcourt'sordergrantingthepetitionfor sum-
mary enforcemenf**19] is affirmed,andthe matteris
remandedor possiblefurther proceedings.

So ordered
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OPINIONBY:

SILBERMAN

OPINION:
[*1143] SILBERMAN, Circuit Judge

Appellants,a numberof interstatevan lines, chal-
lengedsubpoenasiucestecumissuedby the Inspector
Generalof the Departmenibf Defensein supportof an
investigationinto allegationf collusionandpricefixing
with respecto Departmenbf Defensemovingandstor-
age contracts Refusingto comply with the subpoenas,
appellantassertedhattheywerethemselveshevictims
of collusion;in the enforcemenproceedingoelow, they
soughtlimited discoveryand an evidentiaryhearingto
establishthat the InspectorGeneralwas not conducting
an independentnvestigationbut was servingas a mere
conduitfor aninvestigationby the JusticeDepartment's
Antitrust Division by lendingoutthe InspectorGeneral's
subpoengower.

The district court declinedto permit discoveryand
grantedthe United Statesmotion for summaryenforce-
ment of the administrativesubpoenasUnited Statesv.
Aero-MayflowefTransitCo., 646 F. Supp.1467(D.D.C.
1986).[**3] Thevanlines appealthatruling, contend-
ing thatthe district courtappliedanincorrectlegal stan-
dardin [*1144] examiningonly whetherthe Inspector
Generalhad statutoryauthority to issuethe subpoenas
ratherthan alsoinquiring into the propriety of the pur-
posefor which they were issued,an inquiry that might
justify discovery.We agreewith the district court that
appellantsare not entitled to discovery,and we reject
appellantBekins Van Lines' ("Bekins") contentionthat
the involvementof the military in the administrationof
the subpoenasransgressea constitutionalproscription
of theuseof the Armed Forcesin domestidaw enforce-
ment.Consequently, waffirm the enforcemenarder.
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Becaus¢hiscasédnvolvessummaryenforcemenpro-
ceedingsthe factualrecordis not fully developedThe
contoursof the disputeare, neverthelessglear. For at
leastthreeyearsprior to theissuancef thedistrictcourt's
enforcemenbrder, the Antitrust Division of the Justice
Departmenthad beeninvestigatingallegedanticompet-
itive practicesin the moving and storageindustry. This
examinatiorled to thereturnof five indictmentsandone
prosecutionby information [**4] of local moving and
storagecompaniedor pricefixing. ThelnspectoiGeneral
institutedhisowninvestigatiorin Septembeof 1985into
possible"anticompetitiveactivity in certainindustries"
that contractwith the DefenseDepartment.Sometime
thereaftertheInspectoiGeneratargetedhemovingand
storagandustryfor furtherinvestigation.

In that samefall — althoughit is unclearwhether
before or after the Inspector Generalfocusedon the
moving and storageindustry — the Antitrust Division
andthe FederalBureauof Investigationsuggestedo the
Inspector Generala cooperativeinvestigationinto the
price-fixing allegations.Having agreedto that investi-
gation,the InspectorGeneralsigned,on April 10, 1986,
377 subpoenaslirectedto interstatevan lines andtheir
local agents.

Appellantvan lines informed the InspectorGeneral
that they would not comply with the subpoenasand
the governmenpetitionedfor summaryenforcementn
August 14, 1986. Appellantsadducedseveralaffidavits
to show that the InspectorGeneralhad simply "rubber
stamped'the subpoenasind thus improperly delegated
his authority to the JusticeDepartment.The affidavits
recite that on numerous[**5] occasionsrecipientsof
the subpoenasvho soughtextensionsof time or clari-
ficationsfrom DefenseDepartmenipersonnelweretold
thatthe latterhadno independenauthoritysoto actand
were referredto the JusticeDepartment.The affidavits
further statethat JusticeDepartmenpersonnetoutinely
exerciseduthorityto modify thelnspectoiGeneral'sub-
poenasandthat the documentgproducedin responsdo
the subpoenasnd that the documentsproducedin re-
sponséothesubpoenawereto bedirectlyavailabletothe
JusticeDepartmentwithoutprior reviewby thelnspector
GeneralFinally, it is claimedthatthelnspectoiGeneral's
investigationwasof unprecedentechagnitude— suggest-
ing thatthelnspectoiGeneratid notconceivetheinvesti-
gationalone.Onthestrengthof thisrecord,appellantsr-
guedbelowthatthe subpoenashouldbequashedishav-
ing beenissuedfor animproperpurpose andrequested
in the alternativethat they be allowed limited discovery
andanevidentiaryhearingn orderto provethatimproper
purposeby demonstratinghatthe InspectorGeneralwas

actingasnothingmorethana returnagentor document
repositoryfor the Justicdbepartment.

The[**6] districtcourtdeclinedto pasonthedegree
of independencexhibitedby the InspectorGeneralyul-
ing that"an agencyneedshowonly thattheinvestigation
is within the scopeof its authorityandthatthe requested
document@areminimally relevantto thatinquiry.” 646 F.
Supp.at 1472.1t alsonotedthatthe coordinationof the
agenciestfforts"is preciselythekind of cooperatiorthat
an efficient governmenshouldencourage.d. at 1471.
It is from thatruling thatthe vanlines appeal.

In 1978,Congressout of concernovergovernmental
inefficiency,createdfficesof InspectoGeneraln anum-
berof [*1145] departmentandagenciesnl TheReport
of the SenateCommitteeon Governmentahffairs onthe
legislationreferredto "evidencethat] makesit clearthat
fraud,abuseandwastein theoperation®f Federatepart-
mentsandagencieandin federallyfundedprogramsare
reachingepidemicproportions."S. REP.NO. 1071,95th
Cong.,2d Sess4, reprintedin 1978U.S.CODE CONG.
& ADMIN. NEWS 2679.The Committeeblamedthese
failuresin large part on deficienciesn the organization
and incentivesof executivebranch[**7] auditorsand
investigatorsThe InspectorsGeneralwere, therefore to
provideintra-agencycohesionranda senseof missionin
thestruggleagainstvasteandmismanagemeraswell as
to further importantcommunicationbetweenagencies:
"This type of coordinationand leadershipstrengthens
cooperatiorbetweenthe agencyand the Departmenbf
Justicein investigatingand prosecutingraud cases.'ld.
at6-7.In serviceof thisend,the Act givesthelnspectors
Generabothcivil n2andcriminaln3investigativeauthor-
ity andsubpoengowerscoextensivevith thatauthority.
n4

nl The original InspectorGeneralAct, Pub.
L. No. 95-452, 92 Stat. 1101 (1978), did not
include an Inspector General for the Defense
DepartmentThatoffice wasaddedoy amendment
in theDepartmenbf DefenseAuthorizationAct for
1983.Pub.L. No. 97-252,8 1117(a)(1),96 Stat.
718, 750(1982).

n2 Seege.g.,5U.S.C.app.§ 2(2) (1982).Such
an investigationmight lead, for instance to a de-
cisionby anagencyto prohibit certaincontractors
from bidding on agencycontractsor a civil suitto
recover sums improperigharged thegency.
[**8]
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n3In additionto SenatdReport95-1071supra,
which demonstrate¢hat "fraud" wastakento en-
compasscriminal fraud, there are provisionsin
the Act directinga reportto the Attorney General
wheneveltherearegroundsto suspectviolation of
federalcriminal law, 5 U.S.C.app. 8§ 4 (d) (1982),
andchargingthe Departmenbf Defensdnspector
Generalwith guidanceof all DefenseDepartment
activitiesrelating to criminal investigationsjd. 8
8(c)(5). This latter provision appliesonly to the
Departmentof DefenselnspectorGeneraland is
apparentlynecessarpecauséehatoffice is distinct
amongnspectorsseneraln notholdingall depart-
mentalinvestigativepowers.SeeH.R. REP. NO.
749, 97th Cong., 2d Sess.175-76, reprinted in
1982U.S.CODECONG.& ADMIN. NEWS1569,
1581.

n4 The Act appearsat 5 U.S.C.app. 88 1-12
(21982& Suppsl-Ill). Inrelevantpart,it provides:

In addition to the authority oth-
erwise provided by this Act, each
InspectorGeneral,in carryingout the
provisionsof this Act, is authorized—

(4) to requireby subpendsic pas-
sim] theproductionof all information,
documentsyeports,answersrecords,
accounts papers,and other dataand
documentaryevidence necessaryin
the performanceof the functionsas-
signed by this Act, which subpena,
in the caseof contumacyor refusal
to obey,shallbe enforceabldy order
of any appropriateUnited Statesdis-
trict court: Provided,Thatprocedures
otherthan subpenashall be usedby
the InspectorGeneralto obtain doc-
umentsandinformationfrom Federal
agencies.

5 U.S.Capp. § 6(a)(4(1982).

[**9]

As ageneraproposition aninvestigativesubpoenaf
afederalagencywill beenforced ifthe"evidence sought
... [is] not plainly incompetenor irrelevantto any law-
ful purpose”of the agency. Endicott JohnsonCorp. v.
Perkins,317U.S.501,509,87 L. Ed. 424,63 S.Ct. 339
(1943);seealsoFTCv. Texaco,180U.S.App.D.C. 390,
555F.2d862,871-73(D.C.Cir.) (enbang (tracingdevel-

opmentof thisdoctrine),cert.denied 431U.S.974,97S.
Ct.2940,53L. Ed.2d1072(1977).Howeveracourtmay
inquireinto theagency'seasongor issuingthesubpoena
upon an adequateshowingthat the agencyis actingin
badfaith or for animproperpurposesuchasharassment.
UnitedStatess. Powell,379U.5.48,58,13L. Ed.2d 112,
85S.Ct.248(1964). Appellantscontendhatthelnspector
Generalis actingin badfaith or for animproperpurpose
in this casebecauseheinformationis actuallysoughtfor
the JusticeDepartment'sAntitrust Division. Appellants
rely on United Statesv. LaSalleNational Bank,437 U.S.
298,57L. Ed.2d 221,98 S.Ct. 2357(1978),in whicha
closelydivided[**10] SupremeCourtheldthatthelRS
couldnotuseits summonsauthoritysolelyfor acriminal
investigation: "The good faith standardwill not permit
the IRS to becomean information-gatheringagencyfor
otherdepartmentsincluding the Departmenbf Justice.
..."1d. at 317.But the Court'sopinionin LaSalleturns
entirely on its examinationof the IRS's [*1146] statu-
tory summonsauthority. The Court was unableto find
therecongressionahuthorizatiorto uselRS summonses
solelyfor criminalinvestigationsld. n.18.n5By contrast,
Congressn the statutebeforeus hasexplicitly directed
thelnspectoiGenerato engagen criminalinvestigations.
LaSallethusappearso usto betotally inappositeCf. In
re EEOC,709F.2d 392,399 (5th Cir. 1983)(refusingto
importrule of LaSalleinto EEOCsubpoena&nforcement
proceeding).

n5 In the wake of LaSalle Congressbroad-
enedthe IRS's summonspower to allow inquiry
into any revenue-relatedffense.See26 U.S.C.§
7602(b)-(c)(1982). Congressnoted the costs of
protractedlitigation at the summonsenforcement
stage.S. REP.NO. 494,87thCong.,2d Sess285,
reprintedin 1982 U.S.CODE CONG.& ADMIN.
NEWS781, 1031.

[**11]

Appellantsalsorely on United Statess. Westinghouse
Electric Corp., 788 F.2d 164 (3d Cir. 1986). That case,
however,is simply a variantof LaSalle.Westinghousea
defensecontractorchallengedanInspectorGenerakub-
poenabecausét wasallegedlyissuedsolelyfor theben-
efit of anothercomponentof the DefenseDepartment,
the DefenseContractAudit Agency.Althoughthe Third
Circuitdid saythataninquiry into thelnspectoiGeneral's
"motive or intent" wasappropriatethatstatemenis con-
tainedin the court'sdiscussiorof a DefenseDepartment
internal policy memorandungoverningthe issuanceof
Inspector General subpoenasat the requestof other
DefenseDepartmentaudit or investigative units. The
memorandunrequiredthe InspectorGeneralto "deter-
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mine[] the audit or investigationto be in furtherance'of
his function. Id. at 169.The Third Circuit simply noted
thatthequestionvhetherthelnspectoiGenerahadmade
this determinationrmight involve examininghis motive.
In the presentcase,no such DefenseDepartmentpol-
icy memoranduner regulationdealingwith thelnspector
General'srelationswith the JusticeDepartment**12]
has beenbroughtto our attention.In other words, no
bodyof law, whetherstatutoryor regulatoryexplicitly or
implicitly restrictshelnspectoiGeneral'sability to coop-
eratewith divisionsof the JusticeDepartmenexercising
criminal prosecutorialuthority.

Nor is there a suggestionof any restrictionon the
JusticeDepartment'powerto obtainthroughthe grand
jury procesall theinformationsoughtby the subpoenas
hereat issue.The InspectorGeneralsubpoenaglearly
did not operateto circumventstatutory or other lim-
itations on the Justice Department'snvestigativepow-
ers. The useof InspectorGeneralsubpoenasinsteadof
grandjury subpoenasgid, however,further an impor-
tant DefenseDepartmeninterest.Information obtained
throughagrandjury would notbereadilyavailableto the
DefenseDepartmentn pursuingcivil remediesagainst
thosewho may have defraudedt. SeeFED. R. CRIM.
P. 6(e). The procedurdollowed by the two Departments
of governmentwas, therefore,reasonablycalculatedto
servethe legitimatenterestsof both.

In sum, we canseeno reasonfor discoveryin this
casebecauseevenif appellantsallegationsaretakenas
true, the subpoena$*13] were properly enforced.So
long asthe InspectorGeneral'ssubpoenaseekinforma-
tion relevantto the dischargeof his duties,the exactde-
greeof JusticeDepartmenguidanceor influenceseems
manifestly immaterial. n6 To be sure, "discovery may
be availablein somesubpoenanforcemenproceedings
wherethecircumstancemdicatethatfurtherinformation
is necessarfor thecourtsto dischargeheir duty.” SECv.
Dresserindus.,202U.S.App.D.C. 345,628 F.2d 1368,
1388 (D.C. Cir.)(en banc)upholdingparallel investiga-
tionsby SecuritieandExchange&CommissiorandJustice
Department)cert. denied 449U.S.993,101 S.Ct. 529,
66 L. Ed.2d289(1980).Thosearethe circumstancese-
ferredto by the SupremeCourtin Powell,379U.S.at 58,
wherea governmentagencyis acting without authority
or whereits purposds [*1147] harassmendf citizens.
Facedwith that(unlikely) situation,thedistrict courthas
amplediscretionto conductan inquiry, but it "must be
cautiousn grantingsuchdiscoveryrights,lesttheytrans-
form subpoenanforcemenproceedings$nto exhaustive
inquisitionsinto the practicesof the regulatory[**14]
agencies.'Dresser,628 F.2d at 1388; seealso Federal
Maritime Comm'nv. Port of Seattle, 521 F.2d 431, 433
(9th Cir. 1975)("the very backboneof anadministrative

agency'seffectivenessn carrying out the congression-
ally mandateddutiesof industry regulationis the rapid
exercise of thgpowerto investigate™).

n6é Were we to concludethat the Inspector
Generalmustdisplayanindependenjudgmentas
to theissuance ofubpoenas, presumably beuld
now satisfy that test easily by reconsideringand
thenreissuingthe subpoenasSurelyit cannotbe
arguedthat the JusticeDepartment'sole perma-
nentlytaints thisinvestigation.

In adictumin Laird v. Tatum,408U.S.1, 15-16,33
L. Ed.2d 154,92 S.Ct. 2318(1972),the SupremeCourt
statedthatthe "philosophicalunderpinnings'of the con-
stitutional provisionsfor civilian control of the military
and againstthe quarteringof soldiersin private homes
areconsistentvith oursociety'§**15] "traditionalinsis-
tenceonlimitationson military operationsn peacetime."
The Court indicatedthat federal courts standready to
considerclaimsarisingfrom "military intrusioninto the
civilian sector."ld. at 16; seealsoid. at 16-24(Douglas,
J.,dissenting)tracingin considerableletail the rootsof
the principle thatthe military not be usedin civilian law
enforcement).

AppellantBekinsasksus to employthis principle to
strikedownthe InspectorGeneralAct asit appliesto the
DefenseDepartmentasa violation of the constitutional
right of civilians to be free of law enforcementefforts
by the military. n7 Bekinsemphasizeshat recipientsof
Departmenof DefensdnspectoiGenerabubpoenamay
be requiredto appeamwith their documentsat a military
installation and forced to yield thesedocumentsto an
Army Major General.

n7 ThelnspectoiGenerals nothimselfamem-
berof the Armed Forces5 U.S.C.app. § 8(a), but
mayemploymemberof the ArmedForcesn exe-
cuting his duties.

Congressiasexceptecuditsandinvestigations
institutedby the InspectorGeneralfrom the Posse
ComitatusAct, 18 U.S.C.§ 1385 (1982), which
makesit unlawful to usepartsof the Army or Air
Forceto executethe laws. 5 U.S.C.app. § 8(g)
(1982).

[**16]

Whatevetheprecisecontenbf theconstitutionapro-
hibition ontheuseof themilitary in civilian law enforce-
ment thisroutinecollectionof subpoenaenhaterialsloes
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notoffendthatproscription.Thetrue concernunderlying
this principle— andwe agreethatit is avitally important
concern— is thatthe military not wield againstordinary
citizensanyof thespecialexpertiseandtechnologyor ex-
traordinarypowersconferreduponit for useagainstour
enemiesEventhe threatof that force would be a grave
matter.Here,howevertheMajor Generabehindthedesk
is perfectlyinterchangeablwith anycivilian clericalem-
ployeewaiting to collect requestediocumentsandthe
deskbehindwhich he sits is no more threateningthan
the averagecivilian desk.Nor is therea suggestiorhere

thatthe statuteauthorizeghe useof military forcein the
enforcementf InspectoiGenerakubpoenasf thatwere
the case,the action presumablywould not have taken
placein the district court. We believethatin situations
wheremilitary personnehre fungible with civilian per-
sonnel— wherethe military hasno specialexpertiseand
canexerciseno specialcoercivepower— constitutional
[**17] concernsarenot implicated.

For theforegoingreasons, thdistrict court's ordeis
Affirmed


CopherC
Note
Marked set by CopherC


Page 1

LEXSEE610F2D 943

UNITED STATES OF AMERICA AND J. KENNETH MANSFIELD, Inspector General
of the Departmentof Energy, APPELLANTS v. JOHN IANNONE, American Petroleum
Institute

No. 78-1779

UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMBIA CIRCUIT

198U.S. App.D.C. 1;610 F.2d 943;1979U.S. App.LEXIS 12139

February 28,1979, Argued
August 31, 1979 Decided

SUBSEQUENTHISTORY: [**1]
Rehearinglenied Decembet9, 1979.

PRIOR HISTORY: Appeal from the United States
District Court for the District of Columbia (D.C.
MiscellaneoudNo. 78-0228).

LexisNexis(TM) HEADNOTES- Core Concepts:

COUNSEL:

Lynn R. Coleman,Gen. Counsel,Dept. of Energy,
WashingtonD. C., with whom BarbaraAllen Babcock,
Asst. Atty. Gen.,Dept. of Justice,Earl J. Silbert, U. S.
Atty., RobertE. Kopp, Neil H. Koslowe, Attys., Dept.
of JusticeandHenry A. Gill, Jr., Atty., Dept. of Energy,
WashingtonD. C., wereon the brieffor appellants.

KennethA. Lazarus WashingtonD. C., with whom
Jamesl. Bierbower,WashingtonD. C., wereonthebrief
for appellee.

DanielJoseplandHarryR. Silver, WashingtonD. C.,
wereon the brieffor Amicus Curiaeurgingaffirmance.

JohnA. Terry and William H. Briggs, Jr., Asst. U.
S. Attys., Washington,D. C., enteredappearancefor
appellants.
JUDGES:

Before MackKINNON, ROBB andWILKEY, Circuit
Judges.

Opinionfor the Courffiled by Circuit JudgeROBB.

OPINIONBY:
ROBB

OPINION:

[*943]

TheUnitedStatesaandJ.KennethMansfield Inspector
General othe Department oEnergy(DOE), seekever-
salof aDistrict Courtorderdenyingenforcementf asub-
poenaAd testificandunmissuedby the Inspector [*944]

[**2] General.The subpoenavasissuedin the course
of aninvestigationof allegedunauthorizedlisclosureof
information by Departmentof Energy officials. It was
directedto Johnlannone,an employeeof the American
Petroleuminstitute (API). Whenlannonefailed to com-
ply with the subpoenghe governmenfiled its petition
for enforcemenin the District Court. The District Court
declinedto enforcethe subpoenaWe affirm the order
denying enforcement.

Thiscasegrewoutof aninvestigatiorcausedy news
reportsin the springof 1978thatemployee®f DOE had
"leaked"informationto the AmericanPetroleumnstitute
andlannone The newsitemswerebasediponlannone's
ownreportto his supervisorat API, which hadindicated
thathehadreceivednformationandmaterialfromagency
personnel,including drafts of DOE policy statements,
drafts of congressionatommunications,and drafts of
rulesandregulations prior to their promulgationor re-
leaseto the public. The lannonereport also suggested
thatlannonehadinfluencedDOE actionon severaimat-
ters.Investigationsnto thealleged'leaks"followed. The
SenateCommitteeon EnergyandNaturalResourcebeld
hearingson the matter, [**3] andthe InspectorGeneral
of DOE begaran investigation.

Inthecourseof hisinvestigatiorthelnspectoiGeneral
issuedthree subpoenasAd testificandumto lannone.
Citing othercommitmentdannonefailed to complywith
any of them. The InspectorGeneraland DOE then be-
ganthis actionin the District Courtto enforcethe third
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subpoenavhich wasissuedandservedJuly 6, 1978and
requiredlannoneto appearandtestify on July 12, 1978.
In opposingthe petition for enforcementannonechal-
lengedthelnspectoiGeneral'awuthority,eitherin hisown
capacityor in the exerciseof authoritydelegatedy the
Secretaryof Energy,to compelthe appearancef a wit-
nesso give testimony.

TheDistrict Courtheldthattherewasno statutoryau-
thority "for the compulsionof oral testimonyunderoath
in connectionwith the investigationof allegedmiscon-
ductonthepartof anagencyemployee.'United Statesy.
lannone 458F. Supp4lat42(D.D.C.1978).Onappeal
thegovernmentontendghatthe InspectorGeneral'sau-
thority to compellannone'sappearancto give testimony
derivesfrom either of two sourcesin the Department
of EnergyOrganizationAct: (1) the InspectorGeneral's
special[**4] subpoengowerconferredby 42 U.S.C.§
71349)(2); and(2) delegatiorby the Secretaryof Energy
to the InspectorGeneral asthe Secretary'sagent,of the
Secretary'generalsubpoengpower under42 U.S.C.§
7255.We agreewith the District Courtthatthe subpoena
servedon lannonecannotbe sustainedon either basis
advancedy thegovernment.

The 1977 Departmentof Energy OrganizationAct
(the Act) createswithin the Departmentthe Office of
InspectorGeneral o be headedy anlInspectorGeneral
appointedby the Presidentoy and with the adviceand
consentof the Senate The statuteprovidesthat the ap-
pointmentshall be "solely on the basisof integrity and
demonstratedbility and without regardto political af-
filiation. The InspectorGeneralshall reportto, and be
underthe generalsupervisiorof, the Secretaryor, to the
extentsuchauthorityis delegatedthe Deputy Secretary,
butshallnotbeunderthecontrolof, or subjecto supervi-
sionby, anyotherofficerof thatDepartment.42U.S.C.§
7138a)(1)(Supp.l 1977).ThelnspectorGeneral'sunc-
tion, in part, is to "investigateactivities relating to the
promotionof economyandefficiencyin the administra-
tion [**5] of, or the preventionor detectionof fraud or
abusen, programsandoperation®f the Department.’42
U.S.C87138Db)(1).Heischargedvith broadresponsibil-
ity to overseandmaintaintheagency'sntegrity andeffi-
ciency,andto keepthe Secretanpf EnergyandCongress
informedconcerninghosematters.42U.S.C.§ 7138(a)-
(9). The legislative history of the Act reflects [*945]
thethemethatthe InspectorGeneral althoughsubjectto
generabupervisiorby theSecretaryis intendedo actin-
dependentlyn fulfilling his duties.H.R.Rep.N0.95-539,
95th Cong., 1st Sess.63 (Joint ExplanatoryStatement
of the Committeeof Conference)Reprintedin (1977)
U.S.CodeCong.& Admin.News,pp. 854, 934.

Section208(g)(2)of the Act, 42 U.S.C.8 7138Q)(2)
authorizeghelnspectorGeneral:

(T)orequireby subpendsic)theproduc-
tion of all information, documentsreports,
answerstecordsaccountspapersandother
dataanddocumentargvidencenecessarin
theperformancef thefunctionsassignedby
this section . ..

TheSecretary'subpoenaoweris grantedy sectior645,
42U.S.C. §7255:

For the purposeof carryingout the pro-
visionsof this chapter, [**6] the Secretary,
or his duly authorizedagentor agentsshall
have the same powers and authorities as
theFederallradeCommissiorundersection
49 of Title 15 with respectto all functions
vestedin, or transferredr delegatedo, the
Secretaryor suchagentsy this chapter.

Section642of the Act,42 U.S.C8§ 7252 states:

Exceptasotherwiseexpresslyprohibited
by law, and exceptas otherwise provided
in this chapter,the Secretarymay delegate
any of his functionsto suchofficersandem-
ployeesof the Departmentas he may des-
ignate, and may authorizesuch successive
redelegationf such functions within the
Departmenashe maydeemto benecessary
or appropriate.

On June 16, 1978 the Secretary,purportingto act
pursuanto 42 U.S.C.§ 7252,delegatedo the Inspector
General

... allfunctionsvestedn mebylawasthe
Secretaryof Energy ("Secretary")relating
to the issuanceof subpoenagas definedin
Section9 of the FederalTradeCommission
Act, 15U.S.C 49)with respecto thefollow-
ing matters:

The alleged unauthorized disclosures
of Departmentof Energy information to
the AmericanPetroleuminstitute and John
lannone matters incidential [**7]  (sic)
thereto.

(J.A.31)

Thegovernmenin its brief onthis appeaktateghatit
"relieschiefly onthe subpoengowerwhichis delegated
bytheSecretary"andthegovernment'srief doesnotdis-
cussthe authorityof the InspectorGeneralundersection
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7138(g)(2) Wethink howeverthatthe Secretary'suthor-
ity to delegatecannotbeconsidered insolationfrom the
provision whereby Congressgrantedspecific subpoena
powerto thelnspectoiGeneralfor thatspecificprovision
reflectgheexpresgongressionahtentwith respectothe
subpoengower of the InspectorGeneral We therefore
examineboth possiblestatutorybasesfor the authority
exercised.

Thewordsof 42U.S.C.§ 7138(g)(2)negateheargu-
mentthatin the exerciseof his specialsubpoengower
the Inspector General could compel lannémappear to
give testimony.Thereis no referencein that sectionto
a subpoenaequiringthe attendancef a withessto give
oral testimony.On the contrary, the sectionrefersonly
to "the productionof all information,documentsteports,
answers records,accounts papers,and other dataand
documentargvidence.'In short,thelanguages directed
attheproduction**8] of documentargvidenceascon-
trastedo oraltestimony.Thegeneralord "information”
is we think definedandlimited by the languagethatfol-
lows, specifyingwritten materialsand documentaryev-
idence.That languagedoesnot suggesthat appearance
to give oral testimonymay be demandedApplying the
maximthat"a word is known by the companyit keeps",
Jareckiv. G. D. Searle& Co., 367 U.S. 303, 307, 81
S.Ct. 1579,1582,6 L. Ed. 2d 859 (1961),we conclude
that"all information" meansall informationin the form
of documentsSee2A. C. Sands,SutherlandStatutory
Constructior§ 47.16 (4thed. 1973).

[*946] That Congressn otherstatuteshasexplic-
itly providedfor the powerto subpoenahe attendance
andtestimonyof withesseseinforcesour conclusiorthat
the subpoenaauthority under section7138(g)(2)is re-
strictedto documentaryinformation. See,e.g., Defense
ProductionAct of 1950,50 U.S.C.App. § 2155(1976);
FederalTradeCommissionAct, 15 U.S.C.8§ 49 (1976).
The most striking exampleof suchan explicit grant of
power is found in the Federal Energy Administration
Act, the predecessornof the Departmentof Energy
OrganizationAct. In grantingsubpoengower[**9] to
the Administratorthe FEA Act expresslyincludedthe
powerto subpoendthe attendanceandtestimonyof wit-
nessesfin additionto the productionof "all information,
documents'andthelike. 15U.S.C.8 772e)(1) (1976).
This we believemakesit plain thatif Congresshadin-
tendedto authorizethe InspectorGeneralto compelthe
attendancef witnesse# wouldhavespecifiedhatpower
in section7138(g)(2). We thereforehold thatthe District
Courtrightly concludedhatthe InspectorGeneral'spe-
cial subpoengowersdo not encompasshe authorityto
compelthe attendancef witnesses.

IV.

As we haveseen,section645 of the Act, 42 U.S.C.
§ 7255, expresslygrantsto the Secretaryor his agent,
in exercisingthe Secretary'sunctionsunderthe Act, the
samesubpoengowersauthorizedfor the FederalTrade
Commissionunder 15 U.S.C.8§ 49. The powersof the
FederalTradeCommissiorunderl5U.S.C.§ 49include
theauthorityto subpoenavitnesseso testify. Acting pur-
suantto 42 U.S.C.§ 7252the Secretarypurportedto au-
thorizethe InspectorGeneralto exercisethe Secretary's
subpoengowerswith respecto the investigationof the
allegedunauthorizedlisclosureof information[**10] to
lannoneandAPI. Thegovernmentontendshatthis del-
egationauthorizedhe InspectorGeneraby subpoendo
requirelannoneto appeaas a withessWe do notagree.

In section7138(g)(2)f theAct Congresgrantedspe-
cific subpoengowersto thelnspectoiGeneralCongress
chosenot to include amongthesepowersthe authority
to issuea subpoenaequiring a witnessto appearand
testify. As we have said, if Congresshad intendedto
grantsuchpowerto the InspectorGeneralit would have
doneso in specificlanguage.lf the government'she-
ory is soundhoweverthe Secretaryby delegatingto the
InspectorGenerathe powerto requirethe appearancef
withesseganthwart the congressionaintent expressed
in section7138(g)(2).We cannotacceptthattheory; we
hold that the Secretarycannotby delegationexpandthe
limited powersexpresslhgrantedo thelnspectoiGeneral
by Congress.

Furtheranalysisof the statutereinforcesour opin-
ion thatthe Secretanby delegatiormay not grantto the
InspectorGeneralpowerdeniedto him by the Congress.
The Secretarys authorizedby 42 U.S.C.8 7255t0 issue
subpoenam carryingoutthe Secretary'unctionsunder
the Act, andthis [**11] powerhe may delegateto one
of his agentsThe Secretary'$unctionshoweveraredis-
tinct from thoseof the InspectorGeneral . The Inspector
Generalis not an agentof the Secretarybut is intended
to be andis anindependenbfficer. He is appointedby
the Presidenby andwith the adviceand consentof the
Senateand may be removedonly by the Presidenwho
mustcommunicatehe reasondor any suchremovalto
both housesof CongressAlthough he reportsto andis
underthegenerabkupervisiorof the Secretarythereis no
suggestionn the statutethatheis subjectto directionby
the Secretaryin carryingout his investigativefunctions.
See42 U.S.C.§ 7138.The Secretary'sole on the other
handis generallyto superviseanddirectthe administra-
tion of theDepartment42U.S.C.§ 7131.His agentghus
aretheemployeeso whomheassignsheday-to-dayop-
erationof aregulatoryagencyThereis nosuggestionhat
theSecretaryganby delegatiorturnthelnspectoiGeneral
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into anagent ofthe Secretary.

[*947] Our decision finds further supportin
the recently enactedInspector General Act of 1978,
which establishegwelve new inspectorgeneraloffices
in twelvegovernmenf{**12] agencies5 U.S.C.A.App.
| (Supp.1979)The new act parallelsthe Departmenof
EnergyOrganizationAct provisioncreatingthe office of
inspectorgeneralwithin that agency.n1 The subpoena
powersof eachinspectomgenerabrethe sameasthoseof
the DOE InspectorGeneral The newinspectorgeneral,
like the inspectorgeneralin DOE, reportto and serve
underthe generalsupervisionof their respectiveagency
headshuttheirinvestigatorypowersandresponsibilities
are separatdrom thoseof the agencyhead.5 U.S.C.A.
App. | 88 2-5. The provisionsfor their appointmentand
removalfollow the samepatternas that prescribedby
the DOE Act appointmenby the Presidenbasedsolely
on merit, and removal by the Presidentwho mustin-
form Congressof the action takenand the underlying
reasonstherefor. Id., Sec.3(a). The legislative history
makesclearthatthe provisionfor removaln2 is an"un-
usualstep”includedto insurethe independencef the
InspectorsGeneral.

nl. See 5 US.CA. App. | § 6(a)4)
(Supp.1979); 42 U.S.C. § 7138(g)(2) (Supp. |
1977). Seealso 42 U.S.C. § 3525(a)(3)(1976)
(samesubpoenaauthority provided for Inspector
Generalof Departmentof Health, Educationand
Welfare).

[**13]

n2. Sen.Rep.No. 95-1071, 95th Cong., 2d
Sess. 9, Reprintedin (1978) U.S.Code Cong.
& Admin.News, pp. 2676, 2684. The Inspector
GeneralAct spellsout theindependencef thein-

spectorgyeneralin moredetail thanthe DOE Act
provides by expresshprohibitinganagencydirec-
tor from preventinganinspectorgenerafrom con-
ductingor completinganinvestigation5 U.S.C.A.
App. | § 3(a).Prohibitionof suchactionseemsm-
plicit in the conceptof inspectorgeneralunderthe
DOE Act as well.

It is apparenthatin enactingthe InspectorGeneral
Act Congresssoughtto createa systemof independent
investigatorsin doing soit grantedeachinspectorgen-
eral the samesubpoengpowers as those given to the
InspectorGeneralof DOE. If the agencyheadmay del-
egatehis subpoenaauthority to the agency'sinspector
generalhoweverthe congressionatchemas disrupted,
for the variousagencyheadsmay not all havethe same
subpoengowers.As aresultthe authoritythatcould be
delegatedo aninspectoigeneralvould varyfrom agency
toagencyn3Wethink it follows thatwhenCongresgro-
vided[**14] specificbutlimited subpoengowerfor the
InspectorGeneralof DOE in the 1978 statuteit fully
expresseds intentionto grantsuch poweto him.

n3. The Secretaryof Commercedoesnot have
authority to subpoenawitnesses;See 15 U.S.C.
88 1501-1526 (1976); whereas for examplethe
FederalTrade Commission,like the Secretaryof
Energy, has thatuthority. 15 U.S.C. § 49 (1976).

The District Court rightly held that the Inspector
Generabf DOE hadno authorityby subpoendo require
theappearancef lannoneasa witness.Accordingly the
District Court'sorder denyingenforcementf the sub-
poenais

Affirmed.
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OPINION:
[*59] OPINION OF THE COURT

SCIRICA, Chief Judge

This is an action seekingan injunction againsta
plannedMedicareaudit of New Jerseyteachinghospi-
tals [**2] by the inspectorgeneralof the Department
of Healthand HumanServices.The District Court held
thatit did not havestandingto considerplaintiffs’ claims
underthe AdministrativeProcedure#ct, 5 U.S.C.§ 704,
andthatplaintiffs failed to statea dueproces<laim. The
District Courtalsogranteddefendant'snotionto enforce
subpoenaselatedto theaudit. We will affirm.

l.
A. Medicare Billing.

Theunderlyingdisputein this casenvolvesMedicare
billing at teachinghospitals.The partiesdiffer on when
physicianscould bill for work performedby internsand
residentsunderHealthand HumanServicesregulations
in effectbeforeJuly 1996.Plaintiffs contenddefendant's
plannedaudit of their billing recordswould usean im-
properstandarcand shoule enjoined.n1
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nl Plaintiffs are the University of Medicine
andDentistryof New Jerseyandtwo corporations
associatedvith it: the CooperHealth System,a
non-profit corporationthat owns and operatesa
teachinghospitalaffiliatedwith the university;and
University Physician Associatesof New Jersey,
Inc., a non-profit corporationthat processe®ills
andMedicarepaymentgor universityfacultymem-
bers.Theclaimsof all partiesarebasednthepro-
posed audiof the university'steachinghospitals.

[**3]

The Medicare programis the responsibility of the
UnitedStateDepartmenbdf HealthandHumanServices.
Within the departmentthe programis administeredoy
theCenterdor MedicareandMedicaidServicesthesuc-
cessotto the HealthCareFinancingAdministration.The
processin@f bills submittedby the healthcargoroviders
for particularservicesrenderechasbeencontractedout
to severalinsurancecompaniesknown as "“carriers."
Becausehecarriershandlethebilling andpaymentthey
haveinitial responsibilityfor ensuringcompliancewith
thestatutesandregulationggoverningMedicarebilling of
individually billable servicesn2

n2 Paymentdor otherkinds of costs,i.e., not
onafee-for-servicdasis aremadeby "intermedi-
aries"—privateentitiescontractecy HHS for pro-
cessingpaymentsinderMedicarePartA. Like the
carrierstheirPartB analoguedntermediariehave
acertainamounbf responsibilityfor ensuringcom-
pliancewith Medicarerequirements42 U.S.C.§
1395h.

(4]

Medicarepaymentgo healthcargprovidersfall under
two categoriesMedicarePartA coversgeneralhospital
expensedncludingresidentsandinterns'salariesPartB
coverspaymentsmadeon a fee-for-servicebasis,reim-
bursingdirectcareby physiciansamongotherservices.
Consequentlyat teachinghospitals,most servicesper-
formedby residentsarecoveredunderPartA, which re-
imburseghehospitalsor residentssalariesputdoesnot
reimbursethem on the basisof particularservicesthey
provide.42 U.S.C.8 1395x(b)(6) Physiciangproviding
careto patients,by contrast,are reimbursedunder Part
B basedon the serviceperformedandin line with re-
imbursementaid to physiciansfor servicesoutsideof
teachinghospitals.

But this distinctionis not soeasilydrawn.Physicians
canalsobill Medicarefor servicesn whichresidentand
internsparticipate solong asthe physicianis sufficiently

involved in the provision of services.The appropriate
standardor determiningwhenphysiciansnaybill under
PartB for work performedby resident§*60] andinterns
is the subjecbf the underlyingdispute inthis case.

In 1968,HHS promulgatedegulationg**5] for Part
B reimbursemenf serviceperformedatteachinghospi-
tals. Theregulationsauthorizecbaymento an"attending
physician"for services'of the samecharacterjn terms
of theresponsibilitiego the patientthatareassumednd
fulfilled, asthe serviceshe rendersto his other paying
patients'if the physician"providespersonahndidentifi-
abledirectionto internsor residentsvhoareparticipating
in the careof his patient."20 C.FR.§ 405.521(1968)
Notwithstanding,"in the caseof major surgical proce-
duresand other complexand dangerougproceduresor
situations,suchpersonalandidentifiabledirection must
includesupervisionn persorby theattendingohysician.”
Id.

In 1980,Congresamendedhestatutejargelyadopt-
ing the standardHHS statedin its regulations put omit-
ting thespecificreferenceso surgeryandotherhazardous
proceduresThe statutenow providesthatif a physician
"renderssufficient personaland identifiable physicians'
servicesto the patientto exercisefull, personalcontrol
overthemanagementf theportionof the casefor which
the payments sought,[and] the servicesareof the same
charactef**6] asthe servicesthe physicianfurnishes
to patientsnot entitledto benefitsunderthis subchapter,”
the physicianmay bill for the servicesunderPartB. 42
U.S.C.8 1395u(b)(7)(A) () (1)

HHS's regulationswere changedin 1992, but con-
tinued to authorize paymentto a teaching physician
only when the attendingphysician"furnishespersonal
andidentifiabledirectionto internsor residentsvho are
participating in the care of the patient." 42 C.FR. §
405.521(b)(1)1992). And the regulationscontinuedto
requirethatthe physician"personallysupervise'theres-
identsandinternsin the caseof major surgeryor other
dangerougrocedures.

Between1992and 1996, the Health CareFinancing
Administrationbeganto interpretthe phrase"furnishes
personahndidentifiabledirection"asrequiringthephysi-
cian to be physically presentwhen and wherethe resi-
dentor intern providesthe billed servicein orderto be
eligible for Part B payment.This interpretationled to
widespreadccomplaintsfrom healthcareroviders,many
of whomclaimedthatit amountedo achangen thereg-
ulation.A physiciancouldprovide"personabndidentifi-
able[**7] direction,"it wasclaimed withoutbeingphysi-
cally presentvhentheresidenperformedhebilled care.
The university contendsthat in responseo thesecom-
ments the HealthCareFinancingAdministrationagreed
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to refrain from imposingsucha requiremenuntil there
was anew ruleclarifying the agency's position.

In Decembenl995,HHS adopteda newrule govern-
ing physiciansat teachinghospitalsthat took effect July
1,1996.Therule nowprovides,'If aresidenparticipates
in aservicefurnishedin ateachingsetting,physicianfee
schedulgpaymentis madeonly if ateachingphysicianis
presentiuringthekey portionof anyserviceor procedure
for which payments sought."42 C.F.R. § 415.170

Becausehe carriersareinitially responsibldor en-
forcingthebilling standardghecarriershemselvesften
issueclarifying instructionsto the healthcareproviders,
furnishingasourceof informationaboutMedicarebilling
requirementén additionto the statut@nd regulations.

B. The InspectofGeneral.

The Office of InspectorGeneralof HHS, alongwith
inspectorgeneralshipsor other federal administrative
agencieanddepartments,[*61] is governed**8] by
the InspectorGeneral Act of 1978,5 U.S.C.App. 3. n3
Officesof InspectoiGenerabredesignedo be"indepen-
dentand objective units” separatdrom their respective
departmentsindagencies5 U.S.C.App.3 8 2. Theyare
directedto "conductand superviseauditsandinvestiga-
tions relating to the programsand operations"of their
respectiveagenciesld. Their primary taskis to prevent
fraud and abusewithin such programsand operations.
The Office of InspectorGeneralof HHS is thusan in-
dependenbffice with a primary function to investigate
fraudand abusevithin the Medicareprogram.

n3 The inspectorgeneralfor HHS (then the
Departmenbf Health,EducationandWelfare)was
createdy statutein 1976.PubL. No. 94-505.The
InspectoiGeneralAct is similarin relevantrespects
to the originalstatute.

The InspectorGeneralAct grantsinspectorgyeneral
broaddiscretionto determinewhich investigationsand
audits are necessaryto its mission, authorizing [**9]
them "to make suchinvestigationsand reportsrelating
to the administrationof the programsand operationsof
theapplicableestablishmerasare,in thejudgmentof the
InspectoiGeneralnecessargr desirable.'5 U.S.C.App.
382

C. The PATH Audits.

TheHHSIinspectogeneral'swuditingof teachinghos-
pitalsfor overbillingbegarwith anauditof theUniversity
of Pennsylvani&lealthSystem'Medicarebilling records
from 1989to 1994.The audit disclosecthreepurported
deficienciesin the University of PennsylvaniaHealth

System'sbilling. First, the inspectorgeneralreporteda
substantiahmountof billing by physiciandor work per-
formed by residents.Second,the audit revealeda cer-
tain amountof "upcoding"—billing for proceduresnore
complexthanwere actually performed.And finally, the
inspectorgeneralcontendedhat documentatiorwasin-
adequatdor manyof the billed items.The University of
PennsylvaniaHealth Systempaid $30 million to settle
any potentiaFalseClaims Actcharges.

Following thataudit,theinspectorgeneralthenJune
GibbsBrown) decidedto expandthe investigationto de-
termineif thesepracticeswere widespreadThe [**10]
resultwasthePhysiciansat TeachingHospitals("PATH")
initiative, underwhich the inspectorgeneralselecteda
large numberof teachinghospitalsnationwidefor au-
dits looking for the allegedproblemsdiscoveredn the
University of Pennsylvania audit.

The PATH initiative waslaunchedn 1996,the same
yearthe newHHS regulationsexpresslyadopteda phys-
ical presencaequirementPATH audits—includingthe
onenow challenged—werdirectedatbilling in theyears
beforethe rule change The operativerulesfor theseau-
dits, thereforeareprimarily therulesasamendedh 1992,
which spokeof "personalandidentifiabledirection," but
did not expresslystatethat a physician'spresencevas
required42 C.F.R. § 405.521(b)(1)1992).

PATH auditsare of two types."PATH I" auditsare
thoseperformedby the Office of InspectorGeneralatits
expenseA healthcargprovider canchoose however,to
hire anindependenauditorto performthe audit, report-
ing theresultsto the inspectorgeneral . This is a "PATH
1" audit.

A numberof healthcargrovidersandmedicalprofes-
sionalorganizationgbjectedo theinitiative, claimingthe
PATH auditsamountedo [**11] retroactiveapplication
ofthe1996rules.Theinspectogeneratontendedhstead
thatthe ruleshadalwaysrequiredthe physicalpresence
of the[*62] physicianfor PartB paymentseventhough
it was not stateds clearlyas undethe new rule.

HHS respondetb the controversy by issuirnte so-
called"Rabbletter."HarrietRabb,the generaktounsebf
HHS, issueda letter clarifying herviews concerninghe
PATH audits Rabb of courseworkedfor HHS, notthein-
dependen©ffice of InspectorGeneral Accordingly, her
letteris notapolicy statementrom theOffice of Inspector
GeneralRatherjt expresse@abb'sunderstandingf the
standardshe Office of InspectorGeneralwould applyin
determiningwhen a PATH auditvould beconducted.

In the letter, Rabbacknowledgedhat "the standards
for payingteachingphysiciansunderPartB of Medicare
have not been consistentlyand clearly articulated by
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[the Health Care Financing Administration, now the
Centerdor MedicineandMedicaid ServicesJovera pe-
riod of decades.Letterof HarrietS.Rabb,HHS General
Counsel,at 4 (July 11, 1997). NeverthelessRabbcon-
cludedthattheinspectorgeneral'snterpretation evenif

notclearly[**12] statedbeforel996 wasthecorrectone.
Becauseof the ambiguity, Rabb statedthat clear state-
mentsby the carriers'would be controlling." Id. Thus,if

the carriershadissuedmaterialsclearly statinga physi-
cal presenceequirementthe providerswould boundby
it. Rabb concludedthat many, thoughnot all, carriers
hadexpresslystatedthat physicalpresencevasrequired
for teachingphysiciansto receive compensatiorunder
MedicarePartB.

Giventhis, Rabbstatedherunderstandinghatcarrier
notificationwould be a necessaryequirementfor initi-
ation of a PATH audit: "The OIG will undertakePATH
auditsonly where carriers,before December30, 1992,
issuedclear explanations'that Part B paymentswould
be madeonly "when the teachingphysicianseitherper-
sonally furnishedservicesto Medicarebeneficiariesor
werephysicallypresentvhentheservicesverefurnished
by internsor residents.'ld. at5. An auditwould go for-
ward only afterthe Office of InspectorGenerahad"ob-
tainedcarriermaterialsshowingthatclearinstructionson
the needfor teachingphysiciango be physicallypresent
weregivento theinstitutionsor physicianserveddy that
carrier.”Id. [**13] at 5-6. If the Office of Inspector
Generalobtainedsuchmaterials a hospitalwould "have
the opportunityto show,asa matterof fact, thatit or the
teachingphysiciansat the institution receivedguidance
from thecarrierwhichthehospitalviewsascontradictory
to thestandardeferencedbove." Id. at 6.

Importantly, the letter states,"The decisionwhether
clearguidancevasgivenby carriersto teachinghospitals
andphysicianswill bemadeby OIG. Thatdetermination
is, necessarilyafactboundoneandwill haveto bemade
particularlyandin eachinstance." Id.

In short, Rabb—speakingn behalfof HHS, not the
inspectorgeneral—statethe Office of InspectorGeneral
would begina PATH auditonly if it wasconvincedafter
a hospitalhadan opportunityto respondthatthe hospi-
tal hadreceivedclearinstructionsfrom its carrierof the
physicalpresenceequirement.

D. This Case.

When the Office of InspectorGeneralinformed of
its intentionto initiate a PATH audit, the University of
MedicineandDentistryof New Jerseyinitially electedto
havea PATH Il audit performedby anindependentu-
ditor at its expenseBut it neverwent forward with the
audits[**14] andinsteadfiled this actionto enjoin the

audits.

[*63] The university contendsthe audits are un-
lawful for severalreasonskFirst, it arguesthe inspector
generalacksthe powerto conductPATH audits,asthey
areproperlythefunctionof HHS. It alsoarguegheOffice
of InspectoiGeneraldid notcomplywith thetermsof the
Rabbletter, concludingthe University of Medicineand
Dentistrywasauditablewithoutits havingreceivedclear
noticefrom its carrier.And becausét lackedprior notice
of thestandardhe Office of InspectoiGeneraintendsto
applyin its audit,the universitycontendgheinitiation of
the auditsis arbitraryandcapriciousandviolatesits due
processights.

Becausef theuniversity'srefusalto go forwardwith
theaudit,theinspectoigeneralssuedadministrativesub-
poenador therelevantrecords.Theuniversityrefusedo
comply with the subpoenasConsequentlythe inspector
generalfiled a motion to enforcethe subpoenasn the
District Court.

The District Court rejectedthe university'sclaims,
primarily on the basisof its finding a lack of subject-
matterjurisdictionfor lack of finality andripenessit also
grantedtheinspectomgeneral'§**15] motionto enforce
theadministrative subpoenathe universityappealed.

Theuniversity'schallengeto the PATH auditscomes
to usin two forms. First, becausehe university hasre-
sistedthe administrativesubpoenasssuedoy theinspec-
tor generaltheinspectorgenerabroughtanactionseek-
ing enforcemenbf thosesubpoenasThe university ap-
pealsthe District Court'sorderenforcingthe subpoenas.
Secondthe universityseeksnjunctive relief againstthe
audits.Underboth setsof claims,the universityseekgo
block the initiation of the PATH audits.But the audits
themselvesvould appeato beanearlystagen aninves-
tigationthatmayor maynotleadto enforcemenactions.
Becaus®f this, theDistrict Courtdeterminedhatreview
of mostof the university'sclaimswasprematureAs we
discussweholdthattheDistrict Courtlackedjurisdiction
to considertheseclaimsat this stagein the proceedings,
but that it had jurisdiction over the inspectorgeneral's
motionto enforcethe subpoenas.

A.

With respectto the subpoenasthe District Court
found—correctly—thait hadjurisdiction to enforcethe
subpoenadJnderthelnspectoiGeneralAct,eachinspec-
torgenera[**16] "is authorized..torequireby subpena
[sic] theproductionof all . . . documentargvidencenec-
essaryin the performanceof the functionsassignecy
this Act, which subpenajn the caseof contumacyor
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refusalto obey,shallbe enforceabldéy orderof any ap-
propriate United Statesdistrict court.” 5 U.S.C.app. 8
6(a)(4); seealso 28 U.S.C.8 1345 ("The district courts
shallhaveoriginaljurisdictionof all civil actions suitsor
proceedinggommencedy the United Statespr by any
agencyor officer thereofexpresslyauthorizedio sueby
Act of Congress.").

Althoughordersenforcing,or refusingto quash sub-
poenadssuedin thetrial contextareordinarily not con-
sideredfinal orderssubjectto appeal(unlessa contempt
orderis entered,which is itself a final order subjectto
appeal),ordersenforcing administrativesubpoenasre
subjectto appellatereview."Theseordersareconsidered
final' for purposef 28 U.S.C.8 1291 becausehereis
no ongoingjudicial proceedinghatwould be delayedby
anappeal."In re Subpoen®ucesTecum,228 F.3d 341,
345-46(4thCir. 2000) sed**17] alsoFDIC v.Wentzp5
F.3d905(3d Cir. 1995)(reviewingorderenforcing[*64]
administrativesubpoena)NLRBUV. Frazier,966F.2d 812,
815(3dCir. 1992)(reviewingguashal)'We will affirman
orderenforcinganagency'subpoenanlessve conclude
thatthedistrictcourthasabusedts discretion."Wentz55
F.3dat 908.

B.

As the SupremeCourt hassaidof the FederalTrade
CommissiorandinternalRevenuéeservice anagencyor-
dinarily "caninvestigatemerelyon suspiciorthatthelaw
is beingviolated,or evenjust becausét wantsassurance
thatit is not." United Statess. Powell,379U.S.48,57,13
L.Ed.2d112,85S.Ct. 248(1964)(IRS); United States.
MortonSaltCo.,338U.S.632,642-64394L.Ed.401,70
S.Ct. 357,46 F.T.C.1436(1950)(FTC); seealsoWentz,
55 F.3d at 908 (FDIC). The powerto effectivelyinvesti-
gateHHS andtheparticipantsn theMedicareprogramis
fundamentato the HHS inspectorgeneral'smission.Cf.
Fed. Maritime Comm'nv. Port of Seattle,521 F.2d 431
(9th Cir. 1975) ("It is beyondcavil that the very back-
boneof anadministrativeagency'q**18] effectiveness
in carrying out the congressionallymandatedduties of
industry regulationis the rapid exerciseof the powerto
investigatethe activitiesof the entitiesoverwhich it has
jurisdictionandtheright undertheappropriateconditions
to havedistrict courtsenforceits subpoenas.”)n theor-
dinary course judicial proceedingsre appropriateonly
after the investigationhasled to enforcementbecause
"judicial supervisionof agencydecisionsto investigate
might hopelesslyentanglethe courtsin areaghatwould
provetobeunmanageablk@ndwouldcertainlythrowgreat
amountsof sandinto the gearsof the administrativepro-
cess."SECv. Wheeling-PittsburgisteelCorp., 648 F.2d
118,127n.12(3d Cir. 1981)(quotingDresserindustries,
Inc. v. United States,596 F.2d 1231,1235n.1 (5th Cir.

1979))

For thesereasonsjudicial review of administrative
subpoenass "strictly limited." FTC v. Texaco,180 U.S.
App.D.C.390,555F.2d862,871-72(D.C.Cir. 1997)(en
banc)."The ultimateinquiry . . . is whetherthe enforce-
mentof the administrativesubpoenavould constitutean
abuseof the court'sprocess.'Wheeling-Pittsburgh648
F.2d at 125. [**19] A district court should enforcea
subpoenaf the agencycanshow"that the investigation
will be conductedpursuanto a legitimatepurpose that
the inquiry is relevant,that the information demanded
is not alreadywithin the agency'spossessionand that
theadministrativestepsrequiredby the statutehavebeen
followed. The demandfor information mustnot be un-
reasonabhproador burdensome.Wentz 55 F.3d at 908
(citing Powell,379U.S.at 57-58 Morton Salt,338U.S.
at 652).

C.

The University of Medicine and Dentistry of New
Jerseycontendghe subpoenawerenot "issuedpursuant
to a legitimate purpose"becausehe inspectorgeneral
lackstheauthorityto conductPATH auditsin theabsence
of evidenceof fraud or abuse And the university avers
thatthe inspectorgeneraladmittedto themthat shehad
no evidenceof Medicarefraudattheuniversityhospitals.

As noted,the InspectorGeneralAct createOffices
of InspectorGeneral"to preventand detectfraud and
abusein . . . programsand operations"of their respec-
tive departmentsnd agencies5 U.S.C.App.3 § 2. To
accomplishtheseends, the statute[**20] specifically
authorizesnspectorggeneral'to conductand supervise
auditsandinvestigationselatingto [these]programsand
operations."ld. Furthermorethe Act grantsinspectors
[*65] generabhdegreeof discretionin determiningwhen
suchauditsand investigationsare appropriate: "In ad-
dition to the authority otherwiseprovided by this Act,
eachinspectorGeneral,jn carryingout the provisionsof
the Act, is authorized. . . to makesuchinvestigations
andreportsrelatingto theadministratiorof theprograms
and operationsof the applicableestablishmentas are,
in the judgmentof the InspectorGeneral,necessanpr
desirable.ld. § 6, 6(a)(2).

Here,theinspectogeneradeterminedhatthe PATH
auditsarenecessargr desirablefor the purposef pre-
ventinganddetectingfraud andabusen teachinghospi-
tals'MedicarePartB billing. Accordingly, at first blush,
the PATH auditswould seemto fall comfortablywithin
thelnspectorGeneralAct's broadgrant ofauthority.

That authorityis subjectto certainlimitations, how-
ever. Section9 of the Act containsa restrictionon the
ability of theinspectorggeneralto performprogramop-
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eratingresponsibilitiesn4 [**21] The Act permitsthe
transferof departmentafunctionsthat the headof the
agency'may determineare properlyrelatedto the func-
tions of the Office [of InspectorGeneral]land would,
if sotransferredfurther the purposesf this Act." The
Act specifically provides,however,that no suchtrans-
fer shallinclude "programoperatingresponsibilities.'s
U.S.C.App. 38 9.

n4 Thel978Actcontainedasimilar limitation.

The hospitalsrely on this sectionin attemptingto
establisha distinction between'routine complianceau-
dits" and"fraudinvestigations. Theadministratiorof the
Medicareprogramis the responsibilityof HHS (carried
out by the Centersfor Medicareand Medicaid Services,
anagencywithin HHS). HHS'sdirectrole with respecto
PartB paymentsatteachinghospitalshowever,s oneof
oversight.Most of the directinteractionwith the health-
careprovidersis doneby the carriers,who processthe
bills submittedby the healthcargroviders.The carriers
areresponsiblg**22] for ensuringjn thefirstinstance,
thatthe bills they receivecomply with the statutoryand
regulatoryrequirementsf theMedicareprogram subject
to theoversightof theCenterdor MedicareandMedicaid
Servicesindeed42U.S.C.§ 1395u(a)providesthat"the
Secretaryshallto the extentpossibleenterinto . . . con-
tracts[to] . . . makesuchauditsof therecordsof providers
of servicesasmaybenecessarjo assurghatproperpay-
mentsaremadeunderthis part." Thus,HHS, throughthe
carriers,is statutorilyresponsibldor routinecompliance
audits,which are core "programoperatingresponsibili-
ties," accordingo the university.And because¢he PATH
auditsareroutinecomplianceaudits,the university con-
tendstheauthorityto conductthemcannotbetransferred
to the inspectorgeneralunlessit is actingon a specific
allegationof fraudor abuse.

The universitydoesnot challengethe inspectorgen-
eral'sauthorityto investigatenealthcargrovidersdirectly
undertheright circumstancesWhile a primary purpose
of the inspectorgyeneralis to investigatethe operations
of their federaldepartmentsnternally, they are charged
with preventing[**23] fraudandabusdn the programs
of their departmentsaswell. The providersare partici-
pantsin theMedicareprogram andthroughthatprogram
theyreceivefederalfunds.Thus,theyarenot merelyreg-
ulatedby HHS, they are part of the Medicareprogram.
As such,they arewithin the rangeof legitimatetargets
of the inspectorgeneral'sefforts "to preventand detect
fraud and abuse"in the Medicareprogram.Cf. [*66]
InspectorGen.of the U.S. Dept. of Agric. v. Glenn, 122
F.3d 1007,1011(11th Cir. 1997)("While we agreethat
the [InspectorGeneralAct]'s main function is to detect

abusewithin agencieshemselvesthe IGA's legislative
history indicatesthat InspectorsGeneralare permitted
and expectedo investigatepublic involvementwith the
programsn certainsituations.") Theuniversityconcedes
this, but contendghe inspectorgeneral'sauthorityto in-
vestigatehealthcareprovidersarisesonly after the in-
spectorgeneralhasreceiveda referralfrom a carrier,or
is otherwiserespondingo a specifiallegationof fraud.

If the carriersuncoverany evidencethatgivesriseto
a suspicionof fraud on the part of healthcargroviders,
they are directedto refer [**24] the caseto the Office
of InspectorGeneralfor a fraud investigation.Medicare
ProgramintegrityManual,ch.38§10.1.("Carriers.. . have
a duty to identify casesof suspectedraud andto make
referralsof all suchcasego the OIG, regardlessf dollar
thresholdsor subjectmatter.").But in the absenceof a
specificallegationof fraud, accordingto the university,
an auditis simply a routine matterof ensuringcompli-
ancewith the regulationsa responsibilitycentralto the
basicmissionof HHS itself. HHS directsand oversees
thecarriersroutineauditingof healthcargroviders And
becausehisis routinework performedby HHS (through
the carriers),permittingthe inspectorgeneralto perform
suchfunctionswould amountto a transferof "program
operatingresponsibilities."

At bottom,the universitycontendgheinspectorgen-
eral cannotperform suchauditsbecauseHHS can and
doesn5 performthoseauditsin the ordinary courseof
businessBut we seeno basisfor concludingthatthein-
spectogeneral'authoritycannotoverlapwith thatof the
departmentAs the Courtof Appealsfor the Fifth Circuit
stated,'Section9(a)(2) prohibitsthe transferof '‘program
operatind**25] responsibilitiesandnottheduplication
of functionsor the copyingof techniquesNo transferof
operatingesponsibilityoccursandthelG'sindependence
andobijectivity is not compromisedvhenthe IG mimics
oradaptagencyinvestigatorymethodsr functionsin the
courseof anindependenauditor investigation."Winters
RanchPartnershipv. Viadero, 123 F.3d 327, 334 (5th
Cir. 1997) The inspectorgeneral'smandateto prevent
anddetectfraud and abuseis not limited by HHS's—or
its agents'—owrefforts to preventand detectfraud and
abuse.

n5. HHS itself doesnot appearto performany
complianceaudits. According to plaintiffs, these
aretheresponsibilityof the carriers,actingascon-
tractorsfor thedepartmentWe neednotdetermine
whateffect,if any,thefactthattheseauditsarenot,
strictly speakingfunctionsof the departmenitself
may have on thanalysis.
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If the departmenfails to performa function thatis
within its responsibilitiesandtheinspectoigeneratakes
[**26] on thoseresponsibilitiesthenit may be correct
to speakof "transfer"of programoperatingresponsibili-
ties.Seeg.qg.,id. at 334;BurlingtonN. R.R.Co. v. Office
of InspectorGeneral,R.R.RetiremenBd., 983F.2d 631
(5th Cir. 1993)(finding impermissibleransferof author-
ity wheretheinspectogenerahuditedrailroademployers
for taxcompliancevhentheboardhaddeclinedto do so).
Forin sucha casethedepartmenmightbesaidto beab-
dicatingits ownresponsibilitiesywhichis arguablyoneof
the concernsanimating§ 9(a)(2)s prohibition on trans-
fersof programoperatingresponsibilitiesBut this is not
a concerrhere.

FurthermorethatHHS cananddoes perform routine
complianceauditsdoesnot necessarilynakethem"pro-
gramoperating[*67] responsibilities."Routinecompli-
anceaudits, routine asthey be, are nonethelessnvesti-
gatoryin nature,and are directedat enforcingthe rules
underwhichtheprovidersoperateTheyneednotbeseen
as part of the "operation"of the Medicareprogram.In
anyevent thestatutecontemplatethetransferof anydu-
ties that may assistthe inspectorgeneralin its mission,
so long asthey are [**27] not "programoperatingre-
sponsibilities."Presumablythis would include a range
of responsibilitieghe departmentight perform,thatdo
not constituteprogramoperatingresponsibilities Thus,
the fact that the departmentananddoesperformsome
of thesetaskswould notalonepreventheirtransferto the
Office of InspectorGeneral.

The university relies on a seeminglycontrary deci-
sionreachedoy the Court of Appealsfor the District of
ColumbiaCircuit. In TruckersUnitedfor Safetw. Mead,
346 U.S.App.D.C. 122,251 F.3d 183 (D.C. Cir. 2001),
the court held the Office of InspectorGeneralfor the
Departmenbf Transportatiorhad oversteppedts statu-
tory authoritywhenit engagedn a joint operationwith
the Office of Motor Carriers(anoffice within DOT) to in-
vestigataruckingrecordsTheprogramwasdesignedto
createa greaterdeterrenceo motor carrierviolations of
theFederaMotor CarrierSafetyRegulations.'d. at 187.
The inspectorgeneralsubpoenaed variety of records
seeking,inter alia, to uncoverfalsification of hours of
servicelogs.

Thecourtviewedtheinvestigatior'as partof enforc-
ing motorcarriersafetyregulations—g**28] rolewhich
is centralto thebasicoperation®f theagency.'ld. at 189.
Onthecourt'sview, theinspectogeneralvasnotengaged
in anauditinvestigationratherhe"merelylenthissearch
andseizureauthorityto standardOMC enforcementn-
vestigations.'ld. Thecourtconcludedhatthe"actionsof
the IGwere ultravires."ld. at 190.

Here by contrastthereis nosuggestiothatthe PATH
auditsareaimedatanythingotherthantheinspectomgen-
eral's(admittedlybroad)view of what constitutesfraud
andabusein the Medicareprogram.The inspectorgen-
eralis chargedvith preventinganddetectingpy auditand
investigation fraud andabusein the Medicareprogram.
Thereis no statutorybasisfor imposinganadditionalre-
quirementthatthe inspectorgeneralbeginsuchan audit
or investigationonly after shehasreceiveda referral or
otherallegationof fraud.And thisis especiallytruegiven
the broaddiscretionthe inspectorgeneralenjoyswhen
determiningaudits andnvestigationsareappropriate.

D.

In sum,the PATH auditsareof akind thatis squarely
within the broadauthorityof theinspectomgenerato au-
dit providersfor [**29] the purposeof preventingfraud
andabusewithin the Medicareprogram.The PATH au-
dits do not represent "transfer" of "programoperating
responsibilities. Theimportantissuehereis notwhether
theinspectorgeneralis doing somethinghat HHS itself
(orits agents)nightalsodo, butwhetherthe PATH audits
arewithin the authoritygrantedthe inspectorgeneralby
thelnspectorGeneralAct. Forthereasongliscussedwe
holdthat they are.

Thereis no disputethat the subpoenast issueare
relevantto the inspectorgeneral'spurpose,that the in-
spectorgeneralackstheinformationit seeksthatstatu-
tory proceduredavebeenfollowed, or thatthe demand
for informationis notunreasonabliproador burdensome.
SeeWentz 55 F.3d at 908. Consequentlythe subpoenas
arelawful andwe will affirm the District Court'sorderto
enforcethem.

[*68] Il

In additionto opposingthe inspectorgeneral'smo-
tion to enforceits subpoenaghe Universityof Medicine
and Dentistry of New Jerseyseeksto enjoin the PATH
auditsfor severakeasonsThe District Courtdeclinedto
considerthe merits of theseclaims, decidingit lacked
jurisdictionover theseslaims. We agree[**30]

The District Court found a lack of jurisdiction on
two relatedgrounds.First, it held it lackedjurisdiction
to review the agencyaction under the Administrative
ProceduredAct, 5 U.S.C.§ 704, becausehe decision
to initiate theauditwasnot "final." It alsoconcludedfor
similar reasonsthat the casewas not sufficiently "ripe"
atthis pointto permitjudicial review.

Ripenessandfinality in this contextare closely re-
lated.Finality is anelementin thetestfor ripenessNat'l
Park HospitalityAssocv. Dept.of thelnterior, 155L. Ed.
2d 1017,123 S. Ct. 2026,2032(2003) AbbottLabs.v.
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Gardner,387U.5.136,149,18 L. Ed. 2d 681,87 S.Ct.
1507 (1967) And aswe havenoted,"the Court'streat-
mentof thefinality issuehasinvolvedaninquiry into the
broadeiquestiorof whetheragivenactionis ripefor judi-
cialreview."CECEnergyCo.v. PublicServComm'n891
F.2d 1107,1110(3d Cir. 1989).We will addresdinality
within the context of arassessmerf ripeness.

A.

Determiningwhethera dispute over agencyaction
is ripe involves a two-partinquiry. We mustassess(1)
thefitnessof [**31] theissuedor judicial decisionand
(2) the hardshipto the partiesof withholding courtcon-
sideration."Nat'l Park Hospitality Assoc.,123 S. Ct. at
2030 AbbottLabs.,387 U.S.at 149 The fitnessques-
tion, in turn, requiresanassessmeimtf whethertheissues
presentedare "purely legal," whetherthe agencyaction
is final for purposesf section10 of the Administrative
ProceduredAct, n6 andwhether'further factualdevelop-
mentwould 'significantlyadvanceour ability to dealwith
thelegalissuegpresented: Nat'l ParkHospitalityAssoc.,
123S.Ct. at 2028(quoting Duke PowerCo. v. Carolina
Envtl. StudyGroup, Inc., 438U.S.59, 57 L. Ed. 2d 595,
98 S.Ct. 2620(1978)) Abbott Labs.387 U.S. at 149.

n6. Undersection10(c) of the Administrative
Procedureg\ct, federalcourtshavejurisdictionto
review "final agencyactionfor which thereis no
otheradequateemedy,"5 U.S.C.8 704,unlesshe
action"is committedto agencydiscretionby law."
§701(a)(2)

[**32]

While therearesomefactualdisputesn thiscasethe
mainissue—whethetheinspectoigenerahastheauthor-
ity to initiate auditsof the providersundertheannounced
standard—igprimarily legal. Furtherfactualdevelopment
doesnot seemnecessaryo resolvetheseissuesBut we
believethecasds notsufficiently"fit" for judicial review,
because¢heactionof theinspectoigeneralwasnotafinal
one forthese purposes.

No matter how decisivethe inspectorgeneral'sde-
terminationto initiate a PATH audit of the University of
Medicine and Dentistry of New Jerseyunderits stated
standardwvas,it wasonly a decisionto initiate aninves-
tigationof the university'sprior billing practicesNeither
the university nor the other plaintiffs hasbeencharged
with fraud, nor hasany kind of enforcemenproceeding
commencedT hehospitalsarerequiredneitherto change
theirbilling practicesor paya penaltyfor pastpractices.
All they are requiredto do [*69] is to cooperatewith
theaudit—anauditthe Office of InspectoiGeneralwould
performat its expense ithe universityso chose.

Courtsshouldhesitateto scrutinizedecisionsto ini-
tiate administrativeauditsandinvestigationg**33] for
thesamaeasonsheyaccordadministrativeentitiesbroad
leewayin issuingsubpoenasSubpoenadn this context
arepartof aninvestigationor audit, takenafterthe deci-
sionto investigatehasbeenmade wherethereis areason
to believethe targetof the subpoenanay not cooperate
without a legal requirementlt would be anomalougo
demand ayreatershowingfor theinitiation of aninvesti-
gationthanis requiredfor the issuancef subpoenas.

"An investigation,evenone conductedwith an eye
to enforcementjs quintessentiallynon-final as a form
of agencyaction." Assoc.of Am. Med. Colls. v. United
States, 21F.3d 770,781 (9th Cir. 2000).In theordinary
courseaninvestigationis thebeginningof a procesghat
may or may not leadto an ultimate enforcemengction.
Thedecisionto investigatds normally seenasa prelim-
inary step—non-finaby definition—leadingtoward the
possibility of a "final action"in the form of an enforce-
mentor otheraction.Thatpathis highly uncertainHere,
asin mostactions,the possibility that no enforcement
actionmay be takenis realfor severalreasonsnot least
of whichis thattheinspectorgeneramay[**34] change
hermind on oneor moreissuesalongthe way. "Judicial
interventioninto theagencyprocessieniegsheagencyan
opportunityto correctits own mistakesandto apply its
expertise."FTC v. StandardOil Co.,449U.5.232,242,
66 L. Ed. 2d416, 101S. Ct. 48841980).

B.

Theuniversityneverthelessontendshattheinitiation
of the PATH auditsis afinal decisionunderthe standards
announcedy the SupremeCourtandthis court. Evenif
thedecisionto initiate the auditsis not deemedinal, the
hospitalsarguethe decisionto employa standardincor-
poratingaphysical-presenaequirementvasitself "final
action"subjectto judicial review.

We havelisted severalfactorsrelevantto an assess-
mentof finality in the administrativecontext,the most
importantof which for thesepurposesare "whetherthe
decisionrepresenttheagency'slefinitive positiononthe
guestion,"whetherthedecisiorhasthestatuf law with
the expectatioof immediatecompliance,"and "whether
the decisionhas immediateimpact on the day-to-day
operationf the party seekingreview." n7 CEC Energy,
891F.2dat1110(citing StandardOil, 449U.S.at239-4(Q
[**35] Solar Turbines,Inc. v. Seif,879F.2d 1073,1080
(3d Cir. 1989)

n7.ln CECEnergy,we providedthefollowing
list of relevant factors:
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1) whether the decision represents
the agency'definitive positionon the
question;2) whetherthe decisionhas
the statusof law with the expectation
of immediatecompliance;3) whether
the decisionhasimmediateimpacton
theday-to-dayoperation®f the party
seekingreview; 4) whetherthe deci-
sion involves a pure questionof law
thatdoesnotrequirefurtherfactualde-
velopmentand5) whetherimmediate
judicial review would speedenforce-
mentof therelevant act.

891 F.2dat 1110.

Werecognizeghedecisionnvolvesapureques-
tion of law thatmay not requirefurtherfactualde-
velopmentWe havedoubtsthatimmediatgudicial
reviewwould speedenforcementbut would reach
the sameesult even if we concludetimight.

The decisionto initiate the PATH auditrepresentsa
"definitive position"of theinspectorgenera[**36] only
in the narrowestsense.The decisionis not likely to be
[*70] reopenedhutit is a decisiononly to investigate,
whichis by natureapreliminaryone.lt is theinitiation of
a procesglesignedo makea determinatiorasto plain-
tiffs' potentialfraud andabusen the Medicareprogram.
Intermediatalecisiongmadein the courseof determining
what positionwill ultimately be takenare not "determi-
native"in theappropriatesenseAs the Courtof Appeals
for theNinth Circuit stated:

On the facts beforethis courtit is an open
guestionwhetherthe PATH auditswill ac-
tually resultin findings of abuseor fraud. .
. . OIG could still modify its ratherdraco-
nianview of the Act's requirementgor Part
B billing, and, for any numberof reasons,
the PATH auditsmay not revealsignificant
violations.Evenif violationsarefoundthere
area panoplyof administrativeandjudicial
remediesopento the Secretaryand DOJ, at
leastsomeof which we might bewithoutju-
risdiction review under42 U.S.C.§ 405(h)
andShalalav. lllinois CouncilonLongTerm
Care,Inc.,529U.S.1,146L. Ed.2d 1,120
S.Ct. 1084,(2000).

[**37] Assocof Am.Med. Colls.217F.3d at 781.

The University of Medicine and Dentistry of New

Jerseyalsocontendshedecisiorto initiatetheaudits'has
the status ofaw with the expectation of immediate com-
pliance,"and"hasimmediateimpacton the day-to-day
operation®f thepartyseekingeview."CECEnergy,891
F.2dat1110Q Insteadf focusingonpotentialenforcement
measuregheuniversitycontendghe burdensof compli-
ancewith the auditsthemselvesonstitutethe relevant
effects. The university aversthe decisionrequiresthat
they immediatelycomply with the audits—adisruptive
processit allegeswould detractfrom providing health-
careand wouldcost over one milliordollars.n8

n8. This figure appeargo be basedon an as-
sessmenbf a PATH Il audit, which would be
performedby a third party at the university'sex-
penseA PATH | audit,which the universitycould
havechosenwould be performedby the Office of
InspectorGeneralat its cost. Accordingly, it ap-
peargheuniversitycouldchooseacoursesubstan-
tially less costlythan theone it selected.

[**38]

Theseburdenshowever,arenot the kind of burdens
that supporta finding of finality. In StandardOQil, the
SupremeCourt held the FTC'sissuanceof a complaint
wasnot a final orderin the face of a similar contention.
The Court notedthat the only legal effect of filing the
complainton defendantvasthe requirementhatit par-
ticipatein the proceedingoy respondingto the charges
againstit. The Court stated,"Although this burdencer-
tainly is substantialit is differentin kind andlegaleffect
from theburdensattendingvhatheretoforehasbeencon-
sideredto be afinal action."449 U.S.at 242. The Court
notedthat"the expensendannoyancef litigation is part
of the socialburdenof living undergovernment.'ld. at
244. Thereis no basisfor treatingthe expenseand an-
noyanceof administrativeauditsand investigationsany
differently. SeeCECEnergy,891F.2dat 1110(following
StandardOil andstatingthatthe obligationto respondo
the FTC'sinquiries,evenif substantialis not a basisfor
finding finality). And becausehe audit at issuehereis
directedonly at pastconduct,the only effectsplaintiffs
will [**39] encountearerelatedto their participationin
theinvestigatoryprocessaandactionsthatmight be taken
asaresult—therds nodirecteffectonplaintiffs' "primary
conduct."SeeNat'l Park Hospitality Assoc.123S.Ct. at
2031; Toilet GoodsAssn.,Inc. v. Gardner,387 U.S.158,
164,18 L. Ed.2d 697,87 S. Ct1520 (1967)

[*71] We are cognizantof the specialresponsibil-
ities entrustedo healthcareprovidersandthe obstacles
they face. The economicsof healthcareare at a precar-
ious juncture.Placingadditionalburdens—financiaand
otherwise—oralreadytaxedhospitalsmay haveserious
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consequence®r accesgo healthcaregitherby increas-
ing its costor by diminishingits availability. It is to be
hopedthat a decisionto initiate a PATH audit will be
madeonly afterconsideratiorof theseconsequenceBut
theseconsiderationare,in thefirstinstancepnesfor the
inspectogeneralwho hasbeenchargedvith uncovering
fraudandhasbeengiventheauthorityto determinevhen
auditsare appropriatéo that end.

Focusingnot on the decisionto initiate the audit, but
toinitiate theauditunderaparticularstandardthelack of
finality [**40] is evenmoreclear.Forit seemaunlikely
thatthe choiceof which standardvould beappliedin as-
sessinghebilling datacompiledwould haveasignificant
effectontheuniversityduringtheaudit. Therelevantosts
would seemto beassociatedvith collectingthe data,not
applying any particular standardin interpretingit. The
only apparentffectfrom thatchoicewould comeif and
whenit resultedin a conclusionaboutplaintiffs' compli-
ancewith theapplicablestandardsAnd aswe haveseen,
wearenotnowin apositionto assesshatmightor might
not happerat theend ofthis process.

C.

For the foregoingreasonsthe presentdisputeis not
sufficiently "fit" for review at this time. Nor have the
hospitalsshownsufficient"hardship"to supporta deter-

minationthat the caseis ripe for judicial consideration.

Again, the only significanthardshipsresultingfrom the
challengediecisionarethoserelatedto compliancewith
arequestor informationreasonablyirectedat a legiti-
matepurposeof theinspectorgeneral This is a costthat
plaintiffs—recipientsof Medicarefunding—mustfaceas
a"burdenof living undergovernment.'StandardOil, 449
U.S.at 244, [**41]

While the hospitalshave raised profoundly serious
guestionsaboutthe wisdom and fairnessof the PATH
audits, the audits are within the broadauthority of the
inspectorgeneralandany challengesare properlymade
whenthey haveled to action againstthe hospitalsand
their employeesif any. Accordingly, we will affirm the
judgmentof the District Court.

AMBRO, Circuit Judge Concurring

The majority decideq1) generallythatthe Inspector
General ("IG") of the federal Departmentof Health
and Human Services("HHS") hasthe authority to is-
suesubpoenasn furtheranceof an audit of appellants'
teachinghospitalsin determiningcompliancewith cer-
tain Medicarerequirementsand (2) specificallythatthe
District Courtlacksjurisdictionto enjointhe auditat is-
sueherebecausdahe IG's decisionmerelyto investigate
by issuingsubpoenawasneitherfinal norripefor review.
| agreeas to(1) and concuin theresultas to (2).

At the outsetis a paradox.If thereis no jurisdiction
to considerappellantsattemptto block the Medicareau-
dit, how doesjurisdiction existto enforcesubpoenaso
turn over documentdor the audit? Statedconverselyjf
thereis jurisdiction[**42] to reviewthe enforcemenof
administrativesubpoenatke thoseof thelG, shouldnot
jurisdiction alsoexistto review whetheran audit (which
thesubpoenaattemptto implement)is allowedin appel-
lants'case?

The majority handlegthis conundrumdeftly. The IG
hasthe powerunderthe InspectorGeneral Act of 1978
toinvestigatd*72] fraudandabusenvolving Medicare.
Inherentwithin its investigatorypoweris the authorityto
issuesubpoenasBut a subpoenao an entity operating
within the Medicareprogrammerelybeginsaninvestiga-
tion lacking both the finality andripenessf anenforce-
mentactionthatmay resultfrom the investigation.Thus
thegenerahuthorityfor the G to issuesubpoenass not,
for anyparticularentity,anactionallegingnoncompliance
with Medicare.

But rather than deciding that specific enforcement
of the IG's auditing powersis not final nor ripe for re-
view, | simply wouldrely on5 U.S.C.§ 701(a)(2)of the
AdministrativeProcedureg\ct ("APA"), which exempts
from judicial review "agencyaction. . . committedto
agencydiscretionby law." As § 6(a)(2)[5 U.S.C.app.3,
§ 6(a)(2)]of thelnspectoiGenera[**43] Act authorizes
thelG "to makesuchinvestigations . . relatingto thead-
ministrationof the programsandoperationf [HHS] as
are,in thejudgmentof the[IG], necessargr desirable,'s
701(a)(2)applies.Cf. Webstewn. Doe, 486 U.S.592,600,
100L. Ed. 2d632, 108S. Ct. 20471988)
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OPINIONBY: RHESA HAWKINS BARKSDALE

OPINION: [*646] RHESAHAWKINS BARKSDALE,
Circuit Judge:

Concerninghe allegedunderpaymentf royaltiesto
the Governmenfor productionunderfederaloil andgas
leaseschiefly at issueis the authority of the Inspector
General(IG) for the Departmenibf the Interior to sub-
poena documentsfrom Chevron (pursuantto a dis-
trict court enforcementorder; Chevronhas complied),
Chevronhavingprovidedmanyof thesamedocumentsn
othercontextsnot only to the Departmentf the Interior,
but alsoto the Departmenbf Justice We AFFIRM.

As an oil and gas lesseeon federal and Indian
lands,Chevron(Chevron[**2] USA, Inc.,andChevron

Corporation)paysthe United Statesroyaltieson its pro-
duction.Chevronmustreportmonthly productionvalue
to the Minerals ManagemenServiceof the Department
of the Interior(MMS).

In 1996, the Interior and JusticeDepartmentdegan
investigationsafter private qui tam plaintiffs underthe
FalseClaims Act (FCA), 31 U.S.C.§ 373(Qb), alleged
thatChevronamongothershadmisrepresentetthevalue
of their federalleaseproduction.The Departmenbf the
Interior IG issuedadministrativesubpoenaso Chevron
for documentgelatedto the federalleasessince 1986.
The documentsconcernedboth the value Chevronde-
rived from theleasesandthe methodst usedto calculate
royalties.

Chevronobjectedto the subpoenasscopeand con-
comitantthreatto confidentialand proprietaryinforma-
tion. In March 1997, the IG soughtenforcemenby the
districtcourt.Pursuanto anagreedrderstayingenforce-
ment,the partiesattemptedo agreeon aprotectiveorder.
Negotiationshavingfailed, the district courtin January
1998 orderedthe subpoenagnforced,but subjectto an
IG-draftedprotectiveorder. (As discussednfra in parts
[**3] II.LA. andC., Chevronchallengeghe protective
order,especiallyits provisions[*647] concerningconfi-
dentiality/disclosuréo third parties.)

Thedistrict courtandthis court deniedstays pending
appeal ThereafterChevroncompliedwith thesubpoena.

Meanwhile, in the FCA case, and shortly before
the January 1998 subpoenaenforcementorder, the
Departmenbf JusticassuedCivil InvestigativeDemands
(CIDs) for documentspertainingto Chevron'sfederal
leasesThedocumentgalledfor by theDOJCIDsandthe
IG administrativesubpoenasvere similar, but not iden-
tical. For example the CID calledfor documentsiating
backto 1990;the administrative subpoends,1986.
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A.

BecauseChevronhasproducedhe documentsn re-
sponseto the IG subpoenasand DOJ CIDs, we face a
thresholdquestionof mootnesswhich we mustaddress
suasponteif necessarye.g, Daileyv. VoughtAircraft
Co, 141 F.3d 224, 227 (5th Cir. 1998)."The mootness
doctrinerequiresthatthecontroversyposedy theplain-
tiff's complaintbe 'live' not only at the time the plaintiff
files the complaintbut alsothroughouthe litigation pro-
cess."Rockyv. King, 900F.2d 864,866 (5th Cir. 1990).
[**4]

Amongotherthings,thecontinuingdisputeregarding
the protectiveorder, discussednfra, keepsthis a "live"
controversyThe subpoenaandCIDs coverdistinctsets
of documentsand offer different protections.Were we
to vacatethe enforcemenbrder on any of the grounds
ChevronadvancesMMS would be requiredto return
documentproducedn respons¢o thesubpoenasllevi-
atingChevron'soncernSedn re GrandJury Subpoena,
148 F.3d 487,490 (5th Cir. 1998),cert. denied, 119 S.
Ct. 1336(1999)(casenotmootwherecourtcanstill grant
somerelief by orderingdocumentseturnecor destroyed)
(citing Church of Scientologyof California v. United
States506U.S.9,13,121L. Ed.2d 313,113S.Ct. 447
(1992)).

B.

A subpoena@nforcemenbrderis reviewedfor abuse
of discretion.E.g, N.L.R.B.v. G.H.R. Energy Corp.,
707F.2d110,113(5thCir. 1982)."It is settledthatthere-
quirementdor judicial enforcemenbf anadministrative
subpoenareminimal." Burlington Northern Railroad
Co.v. Office of InspectorGeneral,Railroad Retirement
Board, 983 F.2d 631,637 (5th Cir. 1993).[**5] Courts
will enforceanadministrativesubpoend it (1) is within
the agency'sstatutory authority; (2) seeksinformation
reasonablyrelevantto the inquiry; (3) is not unreason-
ably broador burdensomeand (4) is not issuedfor an
improperpurpose suchasharassmenSeeg.g.,id., 983
F.2dat 638.

Pursuanto thefirstandthird of thesgprongs Chevron
claimsthe subpoenasire outsidethe IG's authority and
are undulyburdensome.

1.

InspectorsGeneralwere placedin various federal
agenciesand programsby the InspectorGeneralAct of
1978(IGA), 5 U.S.C.app. 3. SeeBurlington Northern,
983F.2dat634.Amendmentso theAct haveaddedhem
to otheragenciesand programs Interior wasone of the
originaldepartmentsvith anlG. 5U.S.C.app.38§11(2).
Sectiond(a) statehis broadauthority:

It shallbetheduty andresponsibilityof each
InspectorGeneral with respecto the estab-
lishmentwithin which his Office is estab-
lished-

(1) to providepolicy directionfor andto con-
duct, supervise,and coordinateaudits and
investigationsrelating to the programsand
operationf [**6] suchestablishment;

[*648] (3) to recommendoliciesfor, and
to conductsuperviseor coordinateotherac-
tivities carriedout or financedy suchestab-
lishmentfor the purposeof promotingecon-
omy andefficiencyin the administrationof,
or preventinganddetectingfraud andabuse
in, its programsand operations.

(Emphasisadded.)Section6(a)(4)of the|GA authorizes
anlG

to require by subpend[sic] the production
of all information, documentsyeports,an-
swers,records,accounts papers,and other
dataanddocumentargvidencenecessarin
theperformancef thefunctionsassignedby
this Act...

a.

As discussedn Burlington Northern, 983 F.2d at
634, concernaboutfraud in federal programswas one
of Congressprimary reasongfor enactingthe IGA. In
thelight of InspectorsGenerabeingtaskedby the IGA,
as quotedabove,with an anti-fraud mission, Chevron
attemptsto distinguishunderpaymenbf royaltiesfrom
"fraud andabuse'in MMS programsandoperationsin
this regard, it contendsthat only recipientsof federal
fundsare subjecto IG oversight.

Obviously, Chevron'sreceivinga federallease(and
the concomitant[**7] oil and gasproduction),rather
thanfederalfunds makesits allegedfraudno less"fraud
...in" MMS' program Needlesso say,bothanunderpay-
ing lessee@ndanoverchargingontractoextractabenefit
fraudulentlydisproportionatgo whatis receivedby the
Governmentpothfall squarelywithin the IG's statutory
authority. The IGA legislative history Chevroncitesre-
ferringto government-fundegrojectse.g, S.REP.NO.
95-1071at27,34,reprintedin 1978U.S.C.C.A.N2676,
2702,2709 (referringto "the way in which Federaltax
dollars are spent"and "the way federal funds are ex-
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pended")setsout a central but not exclusive,concernit
does nosuggest dimit to suchlG activities.

b.

Burlington Northern construedthe IGA, 5 U.S.C.
app. 3 8§ 9(a)(2) ("there shall not be transferredto an
InspectoiGeneral.. programoperatingresponsibilities")
to bar IG investigationswhich, "as part of a long-term,
continuingplan”, perform"thoseinvestigationor audits
which aremostappropriatelyiewedasbeingwithin the
authority of the agencyitself'. Burlington Northern,
983F.2dat642.There based**8] onthedistrictcourt's
finding that the IG investigationhad suchan improper
purposeour courtaffirmedthe district court'srefusalto
enforcean IGsubpoenald. at 640-41.

Chevron claims that, as did the tax audits in
Burlington Northern, the subpoenasisurpMMS "pro-
gramoperatingesponsibilities"But, unlike thesituation
in Burlington Northern, the subpoenaslo not assume
MMS programoperatingresponsibilitieshbecauséMMS
continuesto keepthe relevantrecords.The subpoenas
do not displaceany agencyresponsibilities;therefore,
no agencyfunctionshave been"transferred"to the IG.
As our courtnotedrecentlyin distinguishingBurlington
Northern,

Section9(a)(2)prohibitsthetransferof 'pro-
gramoperatingresponsibilities,andnot the
duplicationof functionsor copyingof tech-
niques.... In orderfor a transferof function
tooccurtheagencywouldhaveto relinquish
its own performancef thatfunction.

Winters Ranch Partnershipv. Viadero, 123 F.3d 327,
334 (5th Cir. 1997). Performanceof functions has not
beenrelinquishedby MMS; accordinglythe Burlington
Northern/ § 9(a) [**9] limit is not implicated.

C.

ChevronmaintainghatlG subpoenasonnectedvith
anactionundertheFCA mustbesubjecto therestrictions
imposeduponDOJCIDs. It invitesusto infer animplicit
limit onthelG flowing [*649] from theauthoritygranted
to DOJby theFCA.

Thel1986FCAamendmentsub.L. No.99-562,100
Stat.3153(1986),empoweD0Jto issueCIDs for mate-
rial orinformationrelevanto afalseclaimslaw investiga-
tion. See31U.S.C.8 3733.CIDs differ from IG subpoe-
nasin severalways.In someways,they providegreater
protectionto the recipientthandoesa subpoenakor ex-
ample 83733(a)(2)(GmakegheAttorneyGeneral'€1D
authoritynondelegable§ 3733(i)(1)requiresasingledes-
ignatedcustodiarfor CID-obtainedmaterials;g 3733(k)

exemptsCID materialsfrom the Freedonof Information
Act, 5 U.S.C.§ 552; and § 3733(i)(2)(C)allows disclo-
sure tootheragencies or Congress onlponapplication
to adistrictcourtandnoticeto the CID recipient.In other
ways, CIDs are broaderthana subpoenaFor example,
§ 3733(a)(1)(B)& (C) allow CIDs to seektypesof in-
formation(suchasoraltestimonyandanswerg**10] to
interrogatoriespeyondthat permittedan administrative
subpoena.

Chevron'sclaim thatthe FCA limits the |G is belied
by the silencein the FCA and IGA on the matterand
by FCA legislative history, which plainly contemplates
cooperationin FCA casesdetweeran |G andDOJ. See,
e.g.,S.REP.NO. 99-345,at33(1986),reprintedin 1986
U.S.C.C.A.N5266,5298(notingthat,in FCAcasesPOJ
hadhistoricallyreliedoninformationfrom IGs andcrim-
inal grandjuries,andthatproposedCID authoritywould
"supplemelft theinvestigativepowersof the IGs" in the
faceof judicial limits on DOJuseof grandjury materials)
(emphasisdded).

Acknowledgingthis legislative history (but pointing
to no other), Chevronclaimsthat the FCA amendment
confirms prior 1G inability to investigatefalse claims;
that, by "supplementing'G investigativeauthority, the
CIDs filled a void in IG authority. To saythe least,this
is aquitestrainedreadingof "supplement"pnebeliedby
theexplicit statementhat,beforetheamendmen&aniG's
FCA materialwas availableto DOJ. Chevron'sfurther
claimthatIG authorityto investigate=CA claimswould
rendersuperfluousandsenselesg*11] the DOJ'sCID
authorityignoresboththewaysin which CIDs exceedG
subpoena# scopeandthe usefulnesgo the DOJ of an
independeninvestigativeauthority exercisablewithout
IG participation.

The FCA empowersDOJ to investigatefalse claims
againstthe Governmentandthe IGA empowersan IG
to investigatefraud and abusein governmeniprograms.
Obviously, investigativeauthority grantedby eachAct
overlapsObviously,if anlG investigationis within statu-
tory authority, the fact thatit alsoinvolves mattersrele-
vantto an FCA claim doesnot alter the propriety of the
investigation.

2.

In the last of its challengego two of the four bases
thatmustbesatisfiedbeforeadistrictcourtwill enforceon
administrativesubpoenaChevronclaimsthatthesubpoe-
nasareoverbroadand unduly burdensomeln the main,
thesecontentiongestatehe complaintsaboutthelack of
CID-typeprotectionsChevroncontendshatthesubpoe-
nasarebroadetthanaCID couldbe,for instancebecause
they coveryearsoutsidethe FCA limitations period, or
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for which FCA claims are otherwisebarred.(Chevron
thusironically assertg¢hat the subpoenas invalid both
becauseat coversdocumentd**12] not relevantto an
FCA case,andalsobecausét coversdocumentavhich
are.)

However, "a subpoenas not unreasonablpurden-
someunlesscompliancethreatengto unduly disrupt or
seriouslyhindernormaloperationsof a business".F. T.
C.v.Jim WalterCorp., 651F.2d251,258(5th Cir. 1981)
(quotationomitted). While the time and effort required
to complywith the subpoenareobviouslyextensivg(as
is the allegedfraud), Chevronoffers no explanationin-
dependenbf its [*650] CID-relatedargumentswhy,
relativeto Chevron'ssize,the compliancecostandeffort
"unduly disruptedor seriouslyhinderednormal opera-
tions".

Chevronalso contendsthat, becauseét hasalready
providedmanyof the samedocumentso MMS for regu-
latory audits,the IG shouldnot havebeenableto obtain
themagain.SeeUnited Statesv. Powell 379U.5.48,57-
58,13L.Ed.2d112,85S.Ct.248(1964)(agencyseeking

documentsnustnotalreadyhavethemin its possession).

However, it is undisputedthat MMS has not retained
thosedocumentsChevron'sproducingthem againmay
havebeenduplicative butthisis, in part,necessarfor an
independently-operating*13] 1G, consistenwith the
IGA and requiredy Burlington Northern.

C.

Regardingthe protectiveorder, Chevronkeys espe-
cially on the confidentiality/disclosureprovisions. As
part of the enforcementorder, the district court found
that the protective order "affords [Chevron] adequate
protection”. We review for abuseof discretion. See
Leathermanv. Tarrant County Narcotics Intelligence
and Coordination Unit, 28 F.3d 1388, 1394 (5th Cir.
1994) (protectiveorderunderFED. R. CIV. P. 26). (Of
course,an abuseof discretionregardingthe protective
orderwould not alonecompelvacatingthe enforcement
order, the onlyelief Chevron seeks.)

The protective order, supplemented by the
Government'post-argumergtipulationin ourcourt,pro-
scribesdisclosureof any confidentialmaterial,asdesig-
natedpursuanto the protectiveorder,to any otherper-
sonexceptin accordancevith the proceduresetby the
protectiveorder; requiresa courtorderfor disclosureto
a private party, with the IG beingrequiredto resist,to
the extent permitted by law, such parties'attemptsto
obtain documentg(for instance,underthe Freedomof
Information Act), with [**14] noticeto be given pre-
disclosureto Chevron;permitsdisclosureto otheragen-
cies of the United States(subjectto their maintaining

the protectionsaccordedconfidentialmateral);and,con-
cerningarequestrom Congresspermitsdisclosure put
Congresss to be advisedaboutthe protectiveorderand
Chevron is tdbe notified,unlessCongres®bjects.

As with its claimsof undueburdenandoverbreadth,
Chevron'scontentiondargely restateits positionregard-
ing CIDs; it assertshatthe confidentialityprovisionsare
lessthanthoseprovidedby a CID, but pointsto no au-
thority for this claimedentitlemento greaterprotections.
We find no abuse of discretion.

Along this line, we agreewith the D.C. Circuit that
an agency'sdeterminationson the protectionsrequired
for confidentialinformation are not to be lightly disre-
gardedSeeU.S.International Trade Com'nv. Tenneco
West, 261 U.S. App. D.C. 341, 822 F.2d 73, 79 (D.C.
Cir. 1987)("deferencdis] dueanagencyin choosingits
own proceduregor guardingconfidentiality"); F. T. C.
v. Texaco,Inc., 180 U.S.App.D.C. 390,555 F.2d 862,
884n.62(D.C. Cir. 1977)("it isthe[**15] agenciesnot
the courts,which should,in the first instance establish
the proceduredor safeguardingonfidentiality") (citing
FCCv. Schreiber 381U.S.279,290-1,295-6,14 L. Ed.
2d 383, 85 SCt. 1459(1965)).

Chevron'sprimary concernis, underthe protective
order as written, not being permittedto objectto dis-
closureto third parties(not including Congressor any
agencyof theUnitedStates)But, theGovernment'post-
argumentstipulationhasgreatly deflated,if not mooted
this sub-issue.Under protective order P1, "Protected
CompetitiveMaterial" (designateghursuanto protective
order-procedures$3 notto "bedisclosedo anyotherper-
sonexceptin accordwith [the protectiveorder]or asmay
otherwiseberequiredby law". Aswedirectedatoralargu-
ment, the Government'post-argumensubmittalcovers
its "obligationsto preservehe confidentiality [*651] of
document®btainedthrough[the IG's] subpoenas".

Concerningheabovequoteddisclosure-proscription,
the Governmentasstipulatedthatit "will not disclose
ProtectedCompetitiveMaterial to any private party un-
lesscompelledo dosoby ajudicial orderentered**16]
by a courtof competenfurisdiction”. (Emphasisadded.)
In explainingwhy it hassostipulated gventhougha dis-
closure-orders not explicitly requiredby the protective
ordertheGovernmenstatesn its post-argumergubmit-
tal thatit "construeshesdprotectiveorderP1]provisions
asbarringvoluntarygovernmentadiisclosureof Protected
ConfidentialMaterialto Chevron'sbusinessompetitors
or to any other private party". In that the Government
has stipulatedto no non-orderdisclosure,andin that,
pursuanto protectiveorderP10,Chevronmustbe given
pre-disclosurenotice,it may well be thatthe courtcon-
sidering disclosurevel non will allow Chevronto first
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object.In any event,as noted, prior to suchdisclosure,
theGovernments to resistto theextentpermittedby law

and"Chevronis to] begivenasmuchnoticeaspractical”,
offeringit opportunityto interveneand,inter alia, makea

reverseFreedomof InformationAct claim. SeeChrysler

Corp.v.Brown, 441U.5.281,317-18,60L. Ed.2d 208,

99 S. Ct. 1705 (1979) (allowing "reverseFOIA" chal-

lengeunderAdministrativeProcedure#\ct to disclosure
of documents).[**17]

Regardinglisclosurao agencie®f theUnitedStates,
Chevronconcedeghat sharingof information between
thelG andotheragenciessuchasDOJ,is contemplated
in the legislativehistory of CID provisionscited above,
the legislative history of the IGA, and othercasesSee,
e.g, S. REP.NO. 95-1071,at 6-7 (1978), reprintedin
1978U.S.C.C.A.N.2676,2681-82(recommendindin-
spectorgeneralconcept"becauseat would "strengthen(]
cooperatiorbetweertheagencyand[DOJ] in investigat-
ing and prosecutingraud cases"); U.S. v. Educational
DevelopmentNetwork Corp., 884 F.2d 737, 743 n.10

(3rd Cir. 1989)("Congres®xpecteatooperatiorbetween
thelG and[DOJ] in investigatingand prosecutingraud

cases."); U.S.v. Aero Mayflower Transit Co., Inc., 265
U.S.App.D.C.383,831F.2d1142,1146(D.C.Cir. 1987)
("So long asthe InspectorGeneral'ssubpoenaseekin-

formationrelevantto the dischargeof his duties,the ex-

act degreeof JusticeDepartmentguidanceor influence
seemsmanifestlyimmaterial."). And, for disclosureto

suchagenciesand Congressthe former areto maintain
the confidentialityprovisionsandthe [**18] latteris to

be notified aboutthoseprovisions(with Chevronbeing
notified,unlessCongres®objects).

Again, therewas no abuseof discretionconcerning
the protectiveorder.Thisis all themoresoin thelight of
the Government'post-argumenstipulation.

M.
For the foregoingeasons, thenforcemenorderis
AFFIRMED.
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LEXSEE 123 F.3D327

WINTERS RANCH PARTNERSHIP, a Texas partnership; David W. Winters; SaraF.
Winters; ThomasD. Winters; John C. Winters, Plaintiffs-Counter Defendants-Appellees,
v. RogerC. VIADERO, Inspector General,U.S. Departmentof Agriculture, Defendant-
Counter Claimant-Appellant.

No. 95-50902.

UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

123F.3d 327;1997U.S. App.LEXIS 27742

October 1, 1997, Decided

SUBSEQUENT HISTORY:  [**1]
Octoberl5, 1997.

As Amended

RehearingandSuggestiorior Rehearingn BancDenied
December?, 1997,Reportedat: 1997 U.S. App. LEXIS
36800.

PRIOR HISTORY: Appeal from the United States
District Courtfor the WesterrDistrict of Texas.

DISPOSITION: Judgment of the district court
REVERSED,summaryjudgmentgrantedin favor of the
IG orderingthatthe subpoenasssuedby the |G shallbe
enforcedandthe case REMANDED.

LexisNexis(TM) HEADNOTES- Core Concepts:

JUDGES: Before GARWOOD, BARKSDALE and
DENNIS, Circuit Judges.

OPINIONBY: DENNIS

OPINION:
[*328] DENNIS, Circuit Judge:

Appellant,thelnspectoiGeneralof theUnited States
Departmenbf Agriculture (USDA)) ("IG"), seekssum-
mary enforcementof administrative subpoenasduces
tecumissuedo AppelleesWintersRanchPartnershignd
its individual partners(collectively, "the WRP group").
The WRP group contendsthat the subpoenasvere is-
suedpursuanto aninvestigationwhich exceedghe IG's
statutoryauthority underthe InspectorGeneralAct and
are, therefore,unenforceableThe district court granted
WRP'smotionfor summanjudgmentanddeniecthelG's
motionfor summaryjudgment,holding thatthe subpoe-
naswere not issuedfor a purposewithin the statutory
authority of the IG and denyingthe enforcemenof the

subpoenasWinters Ranch Partnershipv. Viadero, 901
F. Supp.237, 242 (W.D.Tex.1995)We determine[**2]
that the IG issuedthe subpoenador a purposewithin
the IG's statutory authority, viz, to test the efficiency
of the Consolidated~armServiceAgency'simplementa-
tion of paymentimitationsin thewool andmohairprice
supportprograms.Accordingly, we reversethe district
court'sjudgmentandrendersummaryjudgmentordering
enforcemenbf the subpoenas.

I. FactualBackground

Plaintiffs-Appellees, Winters Ranch Partnership
("WRP") andits individual partners David W. Winters,
his wife SarahR. Winters, and their children Thomas
D. WintersandJohnC. Winters(collectively, "the WRP
group™)haveinterestsn asheemndgoatranchthatpro-
duceswool and mohair. Basedon their representations
that eachpartnerwas an active producerof wool and
mohair, all of the WRP partnersreceivedprice support
[*329] paymentainderthefederalwool andmohairprice
supportprogramsfor marketingyears1991, 1992, and
1993.The ConsolidatedrarmServiceAgency("CFSA")
is the federalagencystatutorilyauthorizedo administer
thepricesupporfprogramln 1993 thelnspectoiGeneral
formulateda plan to investigateand audit the CFSA's
implementatiorof the paymentimitation andeligibility
[**3] requirementdor participationin federalwool and
mohairsupporfprogramsin connectiorwith thisinvesti-
gation,thelG selectechsampleof six pricesupportrecip-
ientsout of the total numberof recipientsandproceeded
to investigatethesesubjectsto testwhetherthe agency's
administrationof the programeffectively preventedvio-
lationsof paymentimitation andeligibility requirements.
The WRP groupwas one of the six producer-recipients
selectedor the investigation.The IG beganby request-
ing informationto determinewhetherthe WRP group's
farming operationwas carriedout in 1991and 1992 as
representetb the CFSA. TheWRP groupcooperatedor
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severalmonthsby producingthe documentsequested.

ThelG'sreviewof thedocumentsubmittedby the WRP
grouprevealedhatthepartnersactualparticipationin the
farming operationdor marketingyears1991,1992,and
1993weredifferentfrom thatrepresentedo the CFSA.
ThelG notifiedthe CFSAof thesediscrepancieandrec-
ommendedhat the CFSA initiate its own investigation.
On Decembel6, 1994,the CFSAbeganits own review
to determineif WRP farming operationswvereasrepre-
sentedo the CFSAfor programpaymentimitation [**4]
andpaymeneligibility requirementOnJanuaryt, 1995,
the WRP groupinformedthe IG thatit would no longer
respondo the IG's requestdor informationandinstead
would cooperateonly with the CFSA. On February1,
1995,thelG issuedadministrativesubpoenaseekingn-
formationrelatingto the WRP group'seligibility for price
supportpaymentsn 1991through1993.

The WRP grouprefusedto complywith the subpoe-
nasandfiled this actionfor declaratorjudgmentthatthe
subpoenasverenotissuedfor a purposewithin the IG's
statutoryauthority. The IG filed a counterclaimseeking
enforcemenbf the subpoenasSubsequentlytheadverse
partiesfiled crossmotionsfor summaryjudgment.The
district court grantedsummaryjudgmentin favor of the
WRPgroupanddeniedhelG'smotionfor summanjudg-
ment.ThelG appealedrom thedistrictcourt'sjudgment.

Il. LegalPrinciples

A. Administrative Subpoenas

When calleduponto enforcean administrativesub-
poenaa court'srole is limited to evaluatingwhether(1)
the subpoenavasissuedfor a lawful purposewithin the
statutoryauthority of the issuingagency;(2) the doc-
umentsrequestedare relevantto that purpose;and (3)
[**5] the subpoenademandis reasonableand not un-
duly burdensomeSee,e.g., OklahomaPressPubl. Co.
v. Walling, 327 U.S.186, 209, 66 S. Ct. 494,506,90 L.
Ed. 614 (1946); EndicottJohnsonCorp. v. Perkins,317
U.S.501,509,63 S.Ct. 339,343,87 L. Ed. 424(1942);
Burlington N. R.R.Co. v. Office of InspectorGen.,R.R.
RetirementBd., 983 F.2d 631, 637 (5th Cir.1993) (cit-
ing United Statesv. Morton SaltCo.,338U.S.632,652,
70 S. Ct. 357, 368-69,94 L. Ed. 401 (1950); United
Statesv. Westinghousélec. Corp., 788 F.2d 164, 166
(3d Cir.1986); Federal Election Comm'nv. Florida for
KennedyComm.,681 F.2d 1281,1284 (11th Cir.1982);
United Statesv. Powell, 379 U.S. 48, 58, 85 S. Ct. 248,
255,13 L. Ed. 2d 112 (1964)); United Statesv. Security
StateBank& Trust,473F.2d638,641(5thCir.1973);see
alsoRTCv. Walde,305U.S.App.D.C. 183,18 F.3d 943,
946 (D.C.Cir.1994); Linde ThomsonLangworthyKohn
& Van Dyke, P.C.v. RTC,303 U.S. App.D.C. 316, 5

F.3d 1508, 1513 (D.C.Cir.1993); F.T.C. v. Texaco,180
U.S.App.D.C. 390, 555 F.2d 862, 872 (D.C.Cir.1977)
(enbanc)(citationsomitted). The WRPgroupprincipally
contendsthat the subpoenasvere not issuedfor a pur-
posewithin thelG's authority. TheWRP[**6] groupdid
not vigorouslyraiseor addresgheissuesof whetherthe
subpoenasoughtirrelevantinformationor wereunduly
broador burdensomenl Thedistrict court's [*330] rul-
ing wasrestrictedto the authority of the IG to issuethe
subpoenas.

nlin thefinal pageof its brief, theWRPgroup
raisesjn acursoryfashion,argumentghatthe ad-
ministrativesubpoenasire unenforceabldecause
theyareirrelevantandburdensomeSeeAppellee's
Brief p. 36-37.No summaryjudgmentevidence
supportsa finding that the information soughtby
thelG waseitherirrelevantor burdensomeSeen-
fraatlll (discussinghe undisputedacts).In fact
theinformationdirectlyrelatedo thepurposeof the
auditandencompassetocumentsiotrequestedy
the CFSA.

B. InspectorGeneralAct

The Office of Inspector General of the United
StatesDepartmenbf Agriculture wasestablishedby the
InspectorGeneralAct. InspectorGeneralAct of 1978,
Pub.L.No. 95-452(codifiedin 5 U.S.C.app.3 §81-12).
Congressreatedthe [**7] Office of InspectorGeneral
for theexprespurposeof combatingd'fraud,wasteabuse,
andmismanagemetin theprogram@ndoperation®f the
federalgovernment.'S.REPNO.95-1071at1, reprinted
in 1978U.S.C.C.A.N.2676,2676.An office of Inspector
Generals establishedh executivedepartmentandexec-
utive agencieso actasanindependenandobjectiveunit
"(1) to conductand superviseauditsand investigations
relatingto the programsandoperationf [the agency],"
(2) to recommengoliciesfor "activitiesdesignedA) to
promote economy,efficiency, and effectiveness'in the
agency'sprogramsand operations,and "(B) to prevent
anddetectfraud andabuse'therein,and(3) to providea
meansto keepthe agencyheadand Congressnformed
of problemsand deficienciesin the agency'sprograms
and operationsand to recommendcorrectiveaction. 5
U.S.C.app. 3 § 2. EachlInspectorGeneral,in carrying
outtheprovisionsof the Act, is authorized'to makesuch
investigationsand reportsrelating to the administration
of the programsand operationsof [the agency]as are,
in the judgmentof the InspectorGeneral,necessanor
desirable,"and "to requireby subpendsic] [**8] the
productionof all information, documents reports, an-
swersrecords, accounts, papeasid other datand doc-
umentaryevidencenecessaryn the performanceof the
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functionsassignedby theAct. Id. §6(a)(2), (4).

In short,Congressonferredvery broadaudit,investi-
gatory,andsubpoengowerson eachlinspectorGeneral,
asanindependentind objective unit of the department
or agencyto help promoteefficiencyandpreventfraud,
waste, abuse,and mismanagemenin federal govern-
mentprogramsCongressalsoprohibitedanygovernment
agencyfrom transferringts programoperatingresponsi-
bilities to an InspectorGeneral.SeeBurlington N. R.R.
Co.,983 F.2d at634-35.

C. Wool and MohairAct

TheNationalWool Act of 1954createdprice support
programdor theproductionof wool andmohairanddes-
ignatedtheSecretarpf Agricultureto administethepro-
grams.7 U.S.C.S8§81782-1785(Supp.1996)Beginning
in the 1991 marketing year, the Food, Agriculture,
Conservationand Trade Act of 1990 imposedceilings
ontheamountof price supportpaymentseceivedby any
one"person".7U.S.C.S§81783b) (Supp.1996jrepealed
1996). Paymentdo any "person“werelimited [**9] to
(a) $200,000for the 1991 marketingyear; (b) $175,000
for the 1992 marketingyear, and (c) $150,000for the
1993marketingyear. 7 U.S.C.S§ 1783b) (Supp.1996)
(repealed996).Forpaymentimitation purposesaper-
son" is any individual or organizationalentity actively
participatingin farming operationsprovidedtheyhavea
separat@nddistinctinterestin thelandor cropinvolved,
exerciseseparateresponsibility for their interests,and
maintainseparatéundsor accounts.7 C.F.R.881497.7,
1497.9(1990).

USDA regulationschargethe CFSA with determin-
ing programeligibility, paymentlimitation compliance,
andparticipantsfjeneraktompliancewith all programre-
quirementsSee7 C.F.R.§8§1468.1021472.15021990).
According to the USDA handbookon paymentlimita-
tion enforcementthe CFSA s responsibldor conduct-
ing compliancereviews,termed"end-of-yearreviews,"
as part of its program administrationresponsibilities.
U.S.DEPT.OF AGRICULTURE,ASCSHANDBOOK,
PAYMENT LIMITATION FORSTATEAND COUNTY
OFFICES1-PL (Revision 1), P. 7-1 (Jan. 23, 1992).
The purposeof end-of-yeamreviewsis "to maintainthe
integrity of paymentlimitation and paymenteligibility
[**10] provisions"andto "ascertairthatfarmingopera-
tionswere [*331] carriedoutasrepresentedheninitial
determinationsvere made.d.

D. AppellateReview Standards

An appellatecourt appliesthe samestandardn re-
viewing the grantor denialof a summaryjudgmentmo-
tion asthat usedby the trial courtinitially. Melton v.

Teachersins. & Annuity Ass'nof Am., 114 F.3d 557,

559 (5th Cir.1997); Dawkinsv. SearsRoebuckand Co.,

109 F.3d 241, 242 (5th Cir.1997) (citing Cockerham
v. Kerr-McGee Chem. Corp., 23 F.3d 101, 104 (5th

Cir.1995)); Waymirev. Harris County,Tex.,86 F.3d 424,

427 (5th Cir.1996) (citing Robertsorv. Bell Helicopter
Textron,Inc., 32 F.3d 948, 950 (5th Cir.1994)); Jurgens
v. E.E.O.C.,903 F.2d 386, 388 (5th Cir.1990) (citing

Waltmanv. International Paper Co., 875 F.2d 468,474
(5th Cir.1989)); McCraev. Hankins,720 F.2d 863, 865

(5th Cir.1983) (citations omitted). Under Rule 56(c), a

summaryjudgmentis properwhenit appearghatthere
is no genuineissueasto any materialfact andthat the
movingpartyis entitledto ajudgmentasa matterof law.

FED.R.CIV.P. 56(c).

I1l. Discussion

A. There isno disputeas [**11] to any materiafact.

In supportof theIG's motionfor summaryjudgment
to enforcethe subpoenaghe IG filed numerousexhibits
including: (1) a declarationunder penalty of perjury
by Melinda S. Wenzl, Auditor, Office of the IG of the
U.S. Dept. of Ag., Auditor-in-Chargeof the audit of
the Wool and Mohair Payment_imitations; (2) the IG's
SurveyProgramproviding instructionsandguidancefor
conductinga surveyof the 1991and1992wool andmo-
hairpaymentimitationsadministeredby the Agricultural
Stabilizationand ConservationsService[predecessoof
the CFSA], datedJuly 15, 1993;(3) copiesof correspon-
dencebetweerthe office of the IG andthe WRP group;
(4) copiesof the subpoenasiucestecumissuedto the
WRP group; (5) a copy of IG's correspondencéo the
CFSArecommending review of WRP operationsand
(6) a copy of the CFSA'sletter to WRP announcingts
end-of-yeatreview of WRP.

In supportof its motion for summaryjudgment,the
WRP groupsubmitteda numberof exhibitsprimarily in-
cluding: (1) aJuly 9, 1994fax transmittalfrom Melinda
Wenzl,IG Auditor, to David Wintersof WRP requesting
certaindocumentsecessarfor thelG'sreviewof WRP's
1991and1992[**12] paymentimitations;and(2) copies
of correspondencbketweenthe IG andthe WRP group,
the CFSAandthe WRP group,andthe |G andthe WRP
group'sattorney.

Theexhibitssubmittedby the WRPgroupareconsis-
tentwith andpartially duplicatethe G'sfilings. A review
of the parties'exhibitsrevealgthatthe following material
factsare undisputed.

Wool and mohair producersare eligible under the
National Wool Act of 1954 for price supportpayments
whentheyearlyaveragericereceivedor wool or mohair


CopherC
Note
Marked set by CopherC


Page 4

123 F.3d327, *331;1997U.S. App. LEXIS 27742 **12

is belowtheestablishedupportprice. The USDA makes
price supportpaymentghroughits componentgencies,
oneof whichis the CFSA.The CFSAIs responsibldor
determiningoroducersgligibility for paymentsandcom-
pliancewith programrequirementsTo enforcetheseeli-
gibility andprogramrequirementsthe CFSAis charged
with theresponsibilityof conductingend-of-the-yeare-
viewsto ascertairthatparticipationin farmingoperations
are carriecbutas represented.

Beginningwith the 1991 marketingyear, price sup-
port paymentsto federal producerrecipientswere sub-
ject to limits. The paymentlimitations restrictthe total
amountof price supportthat eachpersonmay receive
[**13] for aparticularmarketingyear.Thepaymentim-
itations per personwere $200,000for the 1991 market-
ing year; $175,000for 1992; $150,000for 1993; and
$125,000for 1994. For paymentlimitations purposesa
"person'is anindividual or entity who hasa separateand
distinctinteresin thelandor cropinvolved,exercisesep-
arateresponsibilityfor suchinterestandmaintaingunds
or accountsseparatdrom that of any otherindividual or
entity. Any personwho participatesn aschemeor device
to evadethe paymentimitationsis noteligible for CFSA
programpayments.

[*332] ThelG decidedto testthe efficiency of the
CFSA'sadministratiorof thewool andmohairprice sup-
port programsto determinewhetherpaymentsfor the
1991, 1992, and 1993 marketing yearswere properly
madeto a sampleof producersvho hadrepresentethat
they met eligibility requirementspr whetherproducers
haddevelopedchemesr devicego evadepaymentim-
itations. After studyingpaymentlimitations recordsfor
1989and1990andcomparinghemwith recordgor 1991,
1992,and1993,the |G determinedo selectfor indepen-
dentlG investigationthoseproducerswvho hadreceived
paymentsn exces®f $200,00q**14] in 1989and1990
andnew producersvho hadreceivedmorethan$50,000
in 1991.WRPwas oneof the sixproduceravho fell into
this categorybecauseprior to 1991,only plaintiff David
Wintersof the WRP grouppatrticipatedin the programs
andhe received$424,715.27or 1989 and $595,689.61
for 1990.David Winters,his wife Sarawinters,andtheir
two childrenformedWRPafterpaymentimitationswere
imposedeffectivein the 1991 marketingyear.Basedon
representationby the WRP group, the CFSA approved
their classificationas four "persons"actively engaged
in farming during the 1991, 1992, and 1993 marketing
years.The combinedwool and mohair paymentgo the
WRPgroupfor 1991,1992,and1993were$670,200.62,
$755,687.71and $695,120.32respectively.The IG ex-
aminedoperationsandfinancialtransaction®f the WRP
groupandfive otherproducersgo determingheincidence,
if any,of misrepresentatioar non-compliancevith pro-

grameligibility and limitationrequirements.

At first the WRP grouprespondedo the IG's request
for informationanddocumentsThelG's preliminaryre-
view uncoveredliscrepanciebetweerthe WRP group's
actualfarming operationsandfinancial [**15] records
and thoserepresentedo the CFSA as meetingthe re-
quirementsof eligibility for price supportpaymentsAs
requiredby the Act, thelG reportecthesefindingsto the
CFSA andrecommenden end-of-yearreview of the
WRP groupThe CFSA,on December 161994, notified
the WRP groupthat it was conductingan end-of-year
review of WRP'soperationsand paymenteligibility for
1991, 1992, and 1993. On January4, 1995, the WRP
group'scounsehotifiedthelG thattheywould nolonger
respondo thelG's requesfor information,but thatthey
would cooperatenly with the CFSA.

ThelG renewedherequestor additionaldocumen-
tationpointingoutthatthelG'sauthorityto conductinde-
pendentpbjectiveauditsis separat@nddistinctfrom the
CFSA'sauthority to conductend-of-yearreviews. The
WRP groupagainrefusedo respond.

ThelG determinedhattheinformationrequesteavas
essentiato acompletereviewof theenforcemenbf laws
and regulationswith respectto the WRP group'soper-
ations and the completionof the IG's survey program.
Accordingly, the IG issuedadministrativesubpoenaso
theWRPgroupseekinghedataonFebruaryl, 1995.The
WRPgrouprespondedby filing [**16] theinstantaction
on February?21, 1995.

AlthoughtheCFSAhasprovidedthelG with informa-
tionanddocuments recoveredn its end-of-yeareview,
thelG still hasnotreceivedll of theinformationwhichit
soughtBasednthepartialinformation,thelG hasdeter-
mined,in conjunctionwith theCFSA thattheWRPgroup
receivedpaymentdor which theywereineligible in each
of the marketingyears1991through1993.The remain-
derof theinformationthatthe IG requestedhowever,is
indispensabldo the IG's audit and investigationof the
enforcemenbf programrequirementsvith respecto the
WRP groupandto its surveytestingof USDA price sup-
port programs Thefollowing informationwasrequested
by the IG but hasnot beensupplied: (1) explanation®f
abbreviationsandcodescontainedn WRP'sledgersand
accounbooks;(2) loandocumentsincludingpromissory
notes,securityagreementsandtransactiorhistories;(3)
copiesof David Winters's1991through1993accounting
recordsy4) informationrelatingto offsetsnotedin WRP's
generalledgers;(5) employeridentificationnumbersfor
livestockor ranchingoperationsn which David Winters
hadaninterest;and(6) copieg**17] of salesdocuments
for mohair salesrecordson WRP'sgeneralledgersfor
1992.
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[*333] From the undisputedmaterial evidentiary
facts,we find thatthe IG issuedthe administrativesub-
poenasfor two purposesThe immediatepurposewas
to obtaininformation relevantto whethereachmember
of the WRP groupmetprogrameligibility requirements;
whetherany memberof the group hadreceivedsupport
paymentsn excessof thatfor which he or shewaseli-
gible; andwhetherthe groupor any of its membershad
participatedin a schemeor deviceto evadeprice sup-
port limitations. The ultimate purposeof the subpoenas
was to obtaininformation to completethe I1G's survey
programdesignedo determinavhethertheagency'sro-
ceduregor detectingandpreventingraudandabusevere
effective and whetherdeficiencieswvere prevalentin the
agency'rice supportprogramsand,if so,to determine
the scope,patterns and possibleantidotesfor the prob-
lem,andto enablethelG to makerecommendationasto
necessarpr desirableremedialmeasureso the headof
the agency antb Congress.

B. The InspectorGeneralis entitled to judgmentas a
matterof law.

The subpoenaswvere issuedfor a lawful purpose
[**18] within thestatutoryauthorityof thelG astheissu-
ing agencyThelnspectorGeneralAct clearlyauthorizes
an |G to requireby subpoenanformationfrom persons
who receivefederalfundsin connectionwith a federal
agencyprogramor operationfor the purposeof evaluat-
ing theagency'programsn termsof theirmanagement,
efficiency,rateof error,andvulnerabilityto fraud,abuses,
and otheiproblems.

Thepurposeof the Act in establishingan |G officein
eachagencyis to effectindependenandobjectiveaudits
andinvestigation®f the programsandoperation®f each
agencyto promoteeconomyefficiency,andeffectiveness
andto preventfraudandabusen theagency'programs,
andto keepthe agencyheadand Congressapprisedof
problemsanddeficienciesn theprograms.5 U.S.C.app.
382(1)-(3).

To achievethis purposethe Act imposesdutiesand
responsibilitieson eachIG to conduct, supervise,and
coordinateauditsandinvestigationsrelating to the pro-
gramsand operationsof the agency.ld. § 4(a)(1). The
Act alsochargeghe |G to keeptheagencyandCongress
informed of fraud, abusesandseriousproblemsin pro-
gramdfinancedr administeredby theagency.[**19] Id.
§ 4(a)(5).

To fulfill these dutiesthe Actgives the IG additional
powersThelG is authorizedto makesuchinvestigations
andreportsrelatingto theadministratiorof theprograms
andoperationsof the agencyasare,in the judgmentof
the[IG], necessargr desirable.'ld. § 6(a)(2).ThelG is

authorized'to haveaccesgo all recordsreports,audits,
reviews,documentspapers,recommendationsyr other
material availableto [the agency]which relateto pro-
gramsandoperationsvith respecto which that[IG] has
responsibilities."ld. § 6(a)(1). The IG is authorized'to
requessuchinformationor assistancefiecessaryto car-
rying out the [IG's] dutiesandresponsibilitiefrom any
Federal State or localgovernmentagency.'ld. ThelG is
authorizedo requireby subpoen@rom anypersoror en-
tity, exceptfederalagencies;the productionof all infor-
mation, documentsreports,answersyecords,accounts,
papersandotherdataanddocumentaryevidenceneces-
sary"toitsfunctions.d. § 6(a)(4)."Procedurestherthan
subpoenashall be usedby the IG to obtaindocuments
andinformationfrom federalagencies.td. ThelG is au-
thorized[**20] "to administetto or takefrom anyperson
an oath, affirmation, or affidavit, whenevemecessaryn
theperformance'tf thelG's functionsld. § 6(a)(5).

In thepresentasethedistrictcourtconcludedhefol-
lowing aboutthe purposeof thelG'sinvestigation:thatit
was"of aregulatory,ratherthanoversight,nature;"that
it wasnot" "to promoteeconomy,efficiencyand effec-
tivenessn theadministratiorof andto preventanddetect
fraudandabusen andrelatingto theprogramsandopera-
tionsof' " theCFSA;andthatit was"a paymentimitation
compliancereview to be conductedpursuanto a long-
termregulatoryplan.”WintersRanchPartnership,901F.
Supp.at 241. In reachingtheseconclusionsthe district
court fell into error, evidently becauset appliedan in-
correctinterpretationof the provisionsof the Inspector
GeneralAct to a clearly erroneousinferencefrom the
undisputecevidentiaryfacts ofrecord.

[*334] Thedistrictcourterredin concludingthatthe
Act preventsthe IG from usinginvestigativetechniques
similar to the agency'snd-of-yeamreviewsasa means
of executingthe IG's functions.The Act establishesnd
protectghelG'sindependentpbjective[**21] judgment
in designingthe scope, methodology, and foafsaudits
and investigationsof the administrationof agencypro-
gramsand operationsThe IG is specificallyauthorized
to make suchinvestigationsas are, in the judgmentof
thelG, necessaryr desirableld. 88 2, 6(a)(2);seealso
BurlingtonNorthern,983F.2dat 641.AlthoughthelG is
underthe generalsupervisionof the headof the agency,
neitherthe headofficer nor any other personmay "pre-
ventor prohibit [the IG] from initiating, carryingout, or
completingany audit or investigation,or from issuing"
anyinvestigativesubpoenald. § 3(a). The independence
and objectivity of the IG is enhancedecausdhe IG is
appointedby the Presidentby andwith the adviceand
consenbf the Senateand may be removedonly by the
Presidentwhois requiredto explaintheremovalto both
Housesof Congressld. § 3(a), (b).
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The district courtevidentlybasedts decisionin part
on a misinterpretatiorof § 9(a) of the InspectorGeneral
Act. That Sectiorprovides:

§ 9. Transfenf functions.
(a) Thereshall betransferred-

(1) to the Office of Inspector General-
[subsectiongA) through[**22] (V) list pre-
existinginternalauditandinvestigativeunits
of variousagencieghat shallbe transferred]

(2) suchotheroffices or agenciesor func-
tions, powers,or dutiesthereof,asthe head
of the [agency]involved may determineare
properlyrelatedto thefunctionsof the Office
andwould, if sotransferredfurtherthe pur-
poses othis Act,

excepthatthereshallnotbetransferredo an
InspectorGeneralunderparagraph(2) pro-
gram operatingesponsibilities.

Section9(a)(2)authorizegheheadof anagencyto trans-
fer agencyoffices, functions, powers, or dutiesto the
Office of thelnspectoiGeneralf theyareproperlyrelated
to thefunctionsof thelG andtheir transferwould further
the purpose®f the InspectorGeneralAct. Correlatively,
Section9(a)(2) addsthat programoperatingresponsibil-
ities shall not be transferredo an IG. Thus,the agency
headcannotconveyto the IG any of the agency'scon-
gressionally-delegatgarogramoperatingresponsibility.
SeeBurlington Northern, 983 F.2d at 642. The transfer
of suchresponsibilitywould not be properlyrelatedto or
compatiblewith thefunctionof thelG asanindependent,
objectiveinspectof**23] of theagency'sperationsand
suchatransfemwouldthwart,notfurther,thestatutoryde-
sign to establishthe IG asa separateindependentand
objectiveauditor and investigatorof agencyoperations.
See id.

Thedistrict court'sappareninterpretatiorof Section
9(a)(2)asprohibitingan IG from usingthe agency'sn-
vestigatorytechniquesn conductingan independentG
investigatioris simplyincorrect.Sectiord(a)(2)prohibits
the transferof "programoperatingresponsibilities,"and
not the duplicationof functionsor the copyingof tech-
niguesNo transferof operatingeesponsibilityoccursand
thelG'sindependencandobijectivityis notcompromised
whenthelG mimicsor adaptsaagencyinvestigatorymeth-
odsor functionsin the courseof anindependenauditor
investigation.In fact, no transferof function can occur
simply becausehe |G emulatesa functionnormally per-

formedby theagencyaspartof thelG'sownindependent
investigationln orderfor atransferof functionto occur,
theagencywould haveto relinquishits own performance
of thatfunction.See e.g.,BurlingtonNorthern,983F.2d
at642.

As we have explained,the Act authorizesand en-
ablesthe [**24] IG to makeindependentlecisionsas
to how and whento investigatethe agency'soperation
of its programs;it doesnot withdraw any legitimate
investigatorytechniquefrom the IG's repertoire,and it
doesnot dictateany particularmannerin which the I1G
must deploy or orchestrateghe availabledevicesof in-
quiry. See5 U.S.C.app. 3 8§ 6(a)(2); seealso Burlington
Northern, 983 F.2d at 641 (noting that the Inspector
GeneralAct gives InspectorsGeneral'broad—notlim-
ited—investigatoryandsubpoeng@owers");United States
v. NewportNewsShipbuilding& Dry DockCo.,837F.2d
162,170(4th Cir.1988) ("Wheretheinterestsof thegov-
ernmentequirebroad [*335] investigationsnto theeffi-
ciencyandhonestyof a defensecontractorthe Inspector
Generals equippedor thistask.").As apracticalmatter,
it is difficult to seehowthelG couldevaluateheaccuracy
and effectivenes®f the agency'sligibility and compli-
anceproceduresvithout performingsomeof the sameor
similar proceduredn atleasta sampleor limited number
of casesaandcomparinghelG's findingsandevaluations
with that ofthe agency.

There is no justification in the undisputedfactual
recordfor [**25] thedistrictcourt'sinferencehatthelG's
investigationis a"long-termregulatoryplan,”ratherthan
anindependentG investigation" "to preventanddetect
fraudandabusen andrelatingto theprogramsandopera-
tionsofthe™ agencyThelG, basednreasonableriteria,
selecteda sampleof six wool and mohairproducersfor
a surveyto determineto whatextent,if any, fraud, mis-
representationand evasionschemeshad circumvented
price supportlimitations during three marketingyears.
The WRP groupwas one of the producersselectedbe-
causehe previoushistoryandsubsequentharacteristics
of their supportpaymentsmet or fell within reasonable
andobjectiveinvestigatorycriteria. ThelG used aspartof
its investigationmethodssimilar to thosethattheagency
usesattimesto determinewhethera producemisrepre-
sentedany materialfactsin demonstratinghe producer's
eligibility for price supportpaymentsduring a particu-
lar marketingyear.Whenthe IG detecteddiscrepancies
betweerthe WRP group'srepresentationsf factsto the
agencyandthe true factsuncoveredoy the IG's investi-
gation,the G turnedthis informationoverto theagency,
which promptly conducted**26] its own investigation
andfoundthatthegroupwas,in fact, noteligiblefor all of
the supportpaymentseceived.The recordplainly does
not supportthe district court'sinferencesthat the IG's


CopherC
Note
Marked set by CopherC


Page 7

123 F.3d327, *335;1997U.S. App. LEXIS 27742 **26

investigationusurpedhe agency'programoperatingre-
sponsibilitieswaslong-term,orwasnotbeingconducted
for legitimatepurposesunderthe Act asrepresentedby
the 1G.

Our decisionin Burlington Northern v. Office of
InspectorGeneral 983F.2d 631 (5th Cir.1993),supports
the conclusionthat the subpoena$erewere issuedfor
a purposewithin the IG's statutoryauthorityand should
beenforcedBurlingtonNorthernrecognizecindapplied
the sameprincipleswe do butreachedhe oppositeresult
on cruciallydifferent facts.

In Burlington Northern the agency, the Railroad
RetirementBoard (RRB), had neverexercisedts statu-
tory dutyto investigatevhethemrailroadcompaniegrop-
erly paidtaxesto the RailroadUnemploymentnsurance
Account. The IG assumedthe agency'sprimary duty,
formed an alliance with the IRS, and was conducting
regulartax collection audits of substantiallyall major
railroadson a continuing,long-termbasis.The IG was
notmerelyconducting**27] "spotchecks"of railroads’
recordsto test the effectivenessof the RRB's duty to
investigateand audit railroad employers—theRRB had
neverperformedthis duty. The IG issuedsubpoenaso
theBurlingtonNorthernRailroadfor payroll recordspur-
suantto theG's assumptiorof the RRB'sstatutoryduty.
ThedistrictcourtdeniedenforcementWe affirmed,hold-
ing thatthe IG lackedstatutoryauthorityto assumethe
agency'sprimary operatingresponsibilitiesby conduct-
ing, aspartof along-term,continuingplan, regulartax
collectionauditsof therailroadcompaniestecords. 983
F.2dat642.UndertheRailroadUnemploymentnsurance
Act, thiscourtstatedtheRRB, notthelG, is chargedwvith
ensuringthatrailroademployersareaccuratelyreporting
taxable compensatiorand properly paying taxes. 983
F.2d at 643. Further, and highgignificantto the present

casethis courtadded:

We are not holding that, underall circum-
stancesthe InspectorGeneralof the RRB
lacksstatutoryauthorityto investigateor au-
dit railroademployerstompensatiomeport-
ing. ThelnspectorGeneralof the RRBmay
well be able to do so as part of a plan to
test the effectivenes®f the RRB's [**28]
summaryeconciliationprocedure®r where
he suspectdraud and abuseon the part of
suchemployersWe hold only that,basecdbn
the district court's findings concerningthe
natureof this particularaudit of Burlington
Northern thelnspectoiGenerakxceedethis
statutoryauthority.

983F.2d at643 (italicsoriginal) (underscoringdded).

[*336] In the presentcase,the IG did not assume,
andthe CFSAdid not cede,any of the agency'program
operatingresponsibilitiesThe IG adopteda surveyplan
to "spot check"” the recordsof six producersfor three
marketingyears.The |G did not adoptalong-term,con-
tinuing planto fill a void left by the CFSAin primary
agencyprogramadministration.The purposeof the IG's
investigationwasto testthe effectivenes®f theagency's
dischargeof aprogramoperatingesponsibilityastheAct
authorizesandasthis court clearly indicatedan IG may
doin BurlingtonNorthern.See id.

For the reasonsassignedthe judgmentof thedistrict
courtis REVERSED,summaryjudgmentis grantedin
favor of thelG orderingthatthe subpoenagssuedby the
IG shallbeenforcedandthecaseés REMANDED to the
district court for further proceedingg**29] consistent
with this opinion.
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OPINIONBY: KING

OPINION:
[*633] KING, Circuit Judge:

This appeal concernsthe enforceability of a sub-
poenaducestecumissuedby the InspectorGeneralof
the Railroad RetirementBoard to Burlington Northern
RailroadCompanyThedistrict courtrefusedo summar-
ily enforcethe subpoenagconcludingthat the Inspector
Generalissuedit in aid of anultra vires regulatorycom-
plianceaudit.Becauséi) thedistrictcourtdid notclearly
err in determiningthat the InspectorGeneralin fact is-
suedthe subpoenan aid of a regularly scheduledtax
complianceaudit, and (ii) the InspectorGenerallacks
statutoryauthorityto conductsuchtaxcomplianceaudits,
we affirm the district court'sdecisiondenyingsummary
enforcemenbf the subpoena.

I. BACKGROUND

A. The Administrative Structure: The
Functionsof the RailroadRetiremenBoard
and theOffice of InspectorGeneral

Before describingthe eventssurroundingthe Inspector
General'sdecisionto issue a subpoenato Burlington

Northern, [**2] we outlinethe administrativefunctions
of the RailroadRetirementBoard (RRB) andthe Office

of InspectorGeneral(OIG). An understandingf their

administrativefunctionsis importantto the dispositionof

this appeabecausaf the potentialfor their functionsto

overlap.Thatis, underthe existingadministrativestruc-
ture, the InspectorGeneraljn attemptingto performhis

statutoryoversightduties, could effectively assumethe
RRB'stax enforcementuties.

1. TheRailroad RetiremenBoard'sMission

The RRB is responsibleunderseparatdederalstatutes,
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for distributing two types of benefits.First, the RRB
administersretirementand survivor benefitsto railroad
workers and their families pursuantto the Railroad
Retiremenfct, 45U.S.C8§231,etseq.Thesaetirement-
survivor benefitsare paid from the RailroadRetirement
Account,which is in turn fundedby taxespaid by rail-
roademployersunderthe RailroadRetirementTax Act,
26U.S.C 83201 etseq.SecondtheRRBadministersin-
employmengandsicknes$enefitdo railroadworkersun-
dertheRailroadUnemploymentnsuranceict, 45U.S.C.
§ 351,[**3] etseq.Theunemployment-sicknedsene-
fits arepaid from the RailroadUnemploymentnsurance
Account,anaccounihich,again,is fundedby taxescol-
lectedfrom railroad employers.The taxesthat railroad
employersmustpay underthe Railroad RetirementTax
Act andthe RailroadUnemploymentnsuranceAct are
calculated,n part, on the basisof creditablecompensa-
tion therailroadpays toits employees.

The RRB s alsoresponsibleto someextent,for en-
suring that railroad employersare properly paying the
taxesthat fund the retirement-survivorand unemploy-
ment-sicknesbenefitprograms With respecto the re-
tirement-survivolbenefitprogram,the InternalRevenue
Service(IRS) is the agencyassignedhe responsibility
of collectingrevenuesinderthe RailroadRetiremenilax
Act; however,the RRB, underthe Railroad Retirement
Act, hasthe"powerto requireall employers.. to furnish
suchinformation and recordsas shall be necessaryor
theadministratiorof this[Act]." 45 U.S.C.8§ 231f(b)(6).
In addition,the RRB mayrequireemployergo file com-
pensatiorreportsunderthe RailroadRetirementAct. See
45U.S.C.§ 231h.[**4] With respecto the unemploy-
ment-sicknesbenefitprogram the RRBis moredirectly
responsiblefor enforcingrailroad employertax contri-
butions.Specifically,underthe RailroadUnemployment
InsuranceAct, it is the RRB, not the IRS, which hasthe
responsibilityfor collecting railroad employercontribu-
tionsto the RailroadUnemploymentnsuranceAccount.
Among other things, the RRB may assesgleficiencies
with respecto employercontributionsmayassester-
estand penaltiesfor deficienciesandmay imposeliens
for unpaidamountsSee45 U.S.C.8§8 358, 359; seealso
20 C.F.R. 88 345.14-34%59 (1992).

Thus,it is undisputedhat,atleastunderthe Railroad
UnemploymentnsuranceAct, the RRB hasthe powerto
investigateor [*634] auditrailroademployergo deter-
mineif theyareaccuratelyreportingcreditablecompen-
sationandproperlypayingtaxes See45U.S.C.8362.The
problem atleastasfarastheOfficeof InspectoGenerals
concernedisthattheRRBhasneverexercisedhispower.
Instead the RRB hashistorically relied on the IRS'sau-
diting of railroad employersreportsunderthe Railroad
[**5] RetiremenfTaxAct. In otherwords theRRB,rather

than independentlyinspectingrailroad employers'pay-
roll andaccountingeecordsto ascertairwhethertheyare
filing accuratecompensatiomeportsandpayingthe cor-
rectamountof taxesunderthe RailroadUnemployment
Insurance Act, usessaummary reconciliatioprocedure.
Underthis procedurethe RRB compareghe compensa-
tion reportedto it with the compensatiomeportedto the
IRS under theRailroadRetirementTax Act.

2. TheOfficeof InspectorGeneral'sMission

According to legislative history, the InspectorGeneral
Act of 1978,5 U.S.C.App3, wasenactedto consolidate
existingauditingandinvestigativeresourcego more ef-
fectively combatraud,abusewasteandmismanagement
in theprogramsandoperation®f [variousexecutivelde-
partmentsand agencies.'S.Rep.No. 1071, 95th Cong.,
2d Sessl (1978),reprintedin 1978 U.S.C.C.A.N2676,
2676.Congressvasparticularlyconcernedit seemswith
evidencéndicatingthatfraud,waste andabusen federal
departmentandagenciesvere'reachingepidemicpro-
portions."S.Rep.No. 1071 at 4. Accordingly, Congress
established**6] fifteen"independenandobjective"nl
Offices of InspectoGeneral:

nl To accomplishits purposeof makingthe
OIG anindependenandobjectiveoffice, Congress
provided that InspectorsGeneral "shall be ap-
pointedby the Presidentby and with the advice
andconsenbf the Senatewithout regardto polit-
ical affiliation and solely on the basisof integrity
and demonstrateébility in accounting,auditing,
financialanalysis)aw, managemerdnalysis pub-
lic administrationpr investigations.’5 U.S.C.App.
3 8 3(a). To further ensurethe independencef
InspectorsGeneral,Congresgprovidedthat "each
InspectorGeneralshall reportto andbe underthe
generakupervisiorof the headof the [department
or agency] involved...." Id.

(1) to conductand superviseauditsand
investigationsrelating to the programsand
operationf the [specifieddepartmentsnd
agencies];

(2) to provide leadershipand coordina-
tion and recommendpolicies for activities
designed(A) to promoteeconomy, [**7]
efficiency,and effectivenessn the adminis-
trationof, and(B) to prevenianddetecfraud
andabusen, suchprogramsandoperations;
and

(3) to provide a meansfor keepingthe
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headof the establishmenandthe Congress
fully andcurrentlyinformedaboutproblems
and deficienciesrelating to the administra-
tion of suchprogramsandoperationandthe

necessityfor and progressof correctiveac-

tion.

5U.S.C.App3 § 2.

In order that the InspectorsGeneral could carry
out their oversightmission, Congressgave them audit
and investigativeauthority. Underthe termsof the Act,
InspectorsGeneralare specifically authorized,among
otherthings,

(2) to make suchinvestigationsand re-
ports relating to the administrationof the
programsand operationsof the applicable
[departmentor agency]asare, in the judg-
mentof the InspectorGeneral necessarpr
desirable{and]

(4) to requireby subpenahe production
of all information, documentsyeports,an-
swers,records,accounts papers,and other
dataanddocumentargvidencenecessarn
the performanceof the functions assigned
by this Act, which subpenajn the caseof
contumacyor refusal[**8] to obey, shall
be enforceableby orderof any appropriate
United Statesdistrict court: Provided, That
procedurestherthansubpenashallbeused
bythelnspectoiGenerato obtaindocuments
from Federahgencies.

5 U.S.C.App3 8 6(a). The Act alsoauthorizeshe head
of the federaldepartmentor [*635] agencyto trans-
fer to its InspectorGeneralother powersor dutiesthat
the departmentr agencyheaddeterminesare properly
relatedothefunctionsof theOfficeandwould, if sotrans-
ferred,furtherthepurpose®f thisAct." 5U.S.C.App3 §
9(a)(2).Theonly limit in this regardis the commandhat
no"programoperatingesponsibilities'df thedepartment
or agencyshallbetransferredo aninspectorGeneralld.

Althoughthe InspectorGeneralAct of 1978did not
createa separateOIG for the RRB, Congresscreated
suchan office in 1983.SeePub.L.No. 98-76, Title 1V,
8§ 418,97 Stat.437 (codifiedat 45 U.S.C.§ 231v).And,
the InspectorGeneralffor the RRB hasall the investiga-
tory and auditing powersoriginally providedfor in the
InspectoiGeneralAct of 1978.[**9] Seeb U.S.C.App3
8 9(a)(1)(S).Thus,the InspectorGenerabf the RRB has
theauthority(a) "to makesuchinvestigationsandreports
relatingto the administratiorof the programsandopera-
tionsof the[RRB] asare,in thejudgmentof thelnspector

General,necessaryr desirable,"and (b) "to requireby
subpendheproductionof all information,documentsre-
ports,answersrecords,accountspapersandotherdata
anddocumentaryevidencenecessaryn the performance
of thefunctionsassignedy [the InspectoiGenerallAct."
5U.S.C.App3 § 6(a)(2),6(a)(4).

B. The InspectorGeneral'sRailroad Audit
Program

Sometimein 1988 or 1989, the InspectorGeneralof
the RRB becameconcernedabout the RRB's proce-
duresfor determiningthe accuracyof railroad employ-
ers' contributionsto the Railroad RetirementAccount
andthe RailroadUnemploymentnsuranceAccount.The
InspectorGeneralapparentlybelievedthat the IRS'spe-
riodic auditsof railroad employers—whictcheckedthe
accuracyof theirreportingundertheRailroadRetirement
Tax Act—evenwhen coupledwith the RRB's summary
reconciliationprocedures, [**10] were not adequate
for detectingthe underpaymentf taxes.Accordingly,in
September1988, the InspectorGeneralbeganauditing
therailroadcompaniesimself.

Theresultsof thelnspectoiGeneral'snitial auditsdis-
closedthateachof therailroadsaudited"hadincorrectly
reported compensatiorand had underpaidtheir taxes
andcontributionsfor the coveredperiod." The Inspector
Generalunderstandablypecamemore concernedThus,
hedecided taconductadditionalrailroadaudits.

In late 1989, after severalrailroadauditshadalready
takenplace,the InspectorGeneralof the RRB entered
into a memorandunof understandingvith the IRS. The
statedpurposeof thememorandumvas'to establistpol-
icy for the IRS andthe OIG [of the] RRB, with regard
to referraland audit of mattersof mutualinterest."The
memorandunspecificallyrecognizedhat "the coopera-
tive effortsof boththelRS andthe OIG will bedirectedat
examining/reviewingemploymenttaxesof railroad em-
ployers."Further,underthetermsof thememorandunof
understandingthe InspectorGeneralof the RRB agreed
to conductreviewsrelatingto railroad employerscom-
pensatiorreports to furnishthe IRS with copiesof each
[**11] final reportresultingfrom suchreviews,andto
"annually” providethe IRS with a copy of its "work plan
including the namesand addresse®f the railroad em-
ployersto be reviewed."Finally, in this memorandum
of understandingthe IRS and InspectorGeneralof the
RRB agreedhatthetwo agenciesould"enterinto joint
examination/reviews appropriatecircumstances.”

Soonafter enteringthe memorandunof understand-
ing with the IRS, in March 1990, the InspectorGeneral
of the RRB notified Burlington Northernof its intentto
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auditthe company.The audit,accordingto the Inspector
General'snotification letter, was part of "a programto

audit tax contributionsand compensatiorreportedun-

derthe RailroadUnemploymentnsuranceand Railroad
RetirementActs." The letterto Burlington Northernfur-

ther statedthat "it is importantthat eachrailroad know
[*636] the othersare properlypayingtheirshare.”

After havingan entry conferencewith the Inspector
Generalconcerningthe natureand purposeof the audit,
BurlingtonNorthernsoughtlarification"asto theauthor-
ity, scope pbjectivesandproceduresn regardto the cur-
rentinspectorGeneralaudit.” In responsedo Burlington
Northern's[**12] request,the InspectorGeneralex-
plainedthat (1) it had enteredinto an agreementith
the IRS to conductreviewsrelatingto railroad employ-
ers'‘compensatiomeportsandtax returns;(2) its primary
objectiveswereto determineproperandtimely payment
of tax contributionsand the accuracyof compensation
andservicereports;and(3) its final reportwould be dis-
tributedto the RRB andthe IRS for tax assessmentsr
adjustments.

C. The SubpoenaDucesTecum Issuedto
BurlingtonNorthern

Burlington Northernwasnot satisfiedwith the Inspector
General'sesponsdo its requesfor clarification.ln June
1990, Burlington Northernsenta letter to the Inspector
Generaldisputing his authority to conductthe audit.
Specifically, Burlington Northernexpressedts concern
thatthe audit programbeingconductedy the Inspector
Generalwas "a classicexerciseof regulatoryauthority
ratherthanoversightauthority” and was "not within the
statutoryauthority of the Office of InspectorGeneral."
Burlington Northernthereforedeclined"to entertainthe
proposedaudit.”

In an effort to proceedwith the proposedaudit of
Burlington Northern, the Inspect@eneral issued sub-
poeng**13] ducestecumto therailroadcompany.The
subpoenalirectedthe"Keeperof Records'of Burlington
Northern to appearbefore the Inspector General on
August14,1990andbring with him numerougsecords-
including various payroll records.The face of the sub-
poenandicateghatit wasissuedn aid of anaudit"to de-
terminetheaccuracyf compensatiomandcreditableser-
vice reportsfor coverageunderthe RailroadRetirement
TaxAct andthe RailroadUnemploymentnsuranceict.”

D. The Subpoen&nforcemenProceeding
Still disputingthe InspectorGeneral'sauthority to con-

ductthe proposedaudit,Burlington Northernfiled anac-
tion in federaldistrict courtin Septembef 990, seeking

declaratoryandinjunctive relief againstthe enforcement
of the subpoenalucestecum.In responseo Burlington

Northern'ssuit, the Inspector Generalfiled a petition

for summaryenforcemenbf its subpoenaThe district

courtthereafteconsolidatedhetwo casesandbothsides
filed motionsfor summaryjudgmentwith respecto the

InspectorGeneral'sactionto enforcethe subpoena.

While themotionsfor summanjudgmentwerepend-
ing, Burlington Northernservednterrogatoriestequests
for production[**14] of documentsandnoticesof de-
positionon the InspectorGeneral'office. The Inspector
General,in turn, filed a motion for a protective or-
der prohibiting all discoveryin the action, arguingthat
Burlington Northern had not madethe requiredshow-
ing for suchdiscovery.The InspectorGeneralspecifi-
cally contendedhatBurlingtonNorthernhadnotmadea
substantiakhowing—agequiredfor obtainingdiscovery
fromtheagencyin asubpoen&nforcemenproceeding-
thatthe court'sprocesswould be abusedy the enforce-
mentof thesubpoenarlhedistrictcourtdisagreecnd,on
April 2,1991,directedthe InspectorGeneralto comply
with Burlington Northern'sbroaddiscovery requests.

The InspectorGeneralsoughtandobtaineda writ of
mandamugrom this court directingthe district courtto
vacatethe discoveryorderand promptly addresghe en-
forceability of the subpoenaSeen re Officeof Inspector
General, 933 F.2d 276 (5th Cir.1991). In grantingthe
InspectorGeneral'spetition for writ of mandamuswe
stated:

InthecaseatbarBurlingtonNorthernasserts
that the administrativesubpoenahouldnot
be enforcedbecauseahe InspectorGeneral
[**15] lacksthe statutoryauthority [*637]
to conductthe plannedauditof therailroad.
Sucha defensdo theenforcemenactionre-
quires that the court interpret the relevant
statuteslittle if anydiscoveryshouldbe re-
quiredin that endeavor.

Id. at 278. We recognizedhe possibility, however,that
onreturnto thedistrictcourta"limited, measureémount
of discovery"might beappropriate.

Insteadof allowing any measureof discoveryon our
returnof thecasethedistrictcourtpromptlyaddressethe
enforceabilityof the InspectorGeneral'ssubpoenaSee
Burlington Northern Railroad Co. v. Office of Inspector
General, 767 F. Supp.1379 (N.D.Tex.1991) After re-
viewing the eventsleadingup to the InspectorGeneral's
decisiontoissuethesubpoen#o BurlingtonNorthern the
statedreasongor theaudit,andotherstatementsadeby
thelnspectoiGenerahimself,thedistrictcourtfoundthat
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theproposedauditof Burlington Northernwasof aregu-

latory, ratherthananoversightpature Seed. at 1381-87.

And, further concludingthatthe InspectorGeneralacks

the statutoryauthority to conduct[**16] a regulatory
tax complianceaudit, the district court deniedenforce-

mentof the subpoenaSeeid. at 1387-91.TheInspector
Generalnow appealghe decisiondenyingenforcement
of its subpoena.

II. ANALYSIS

This court hasconsistentlyrecognizedhe summary
natureof administrativesubpoenanforcemenproceed-
ings. See,e.g., In re Office of InspectorGeneral, 933
F.2dat 277;In re E.E.O.C.,709F.2d 392,397-400(5th
Cir.1983). Although the test for enforcementhas been
phrasedn variousways,n2 it is settledthatthe require-
mentsfor judicial enforcementf anadministrativesub-
poenaareminimal. Seeg.g.,0OklahomaPressPublishing
Co.v. Walling,327U.S.186,216,66 S.Ct. 494,509,90
L. Ed. 614 (1945) (whenadministratorof agencyissues
subpoendn connectionwith his investigativefunction,
the only limits "are that he shall not actarbitrarily or in
excesf his statutoryauthority"); [*638] United States
v. SecurityStateBank & Trust, 473 F.2d 638, 641 (5th
Cir.1973) (holding that administrativel**17] subpoena
isenforceabldf issuedn aid of alawful investigatiorand
if the materialssoughtarerelevantto thatinvestigation).
As a generalrule, courtswill enforcean administrative
subpoenaf: (1) thesubpoenas within the statutoryau-
thority of the agency;(2) the informationsoughtis rea-
sonablyrelevanto theinquiry; and(3) thedemands not
unreasonablyproador burdensomeSeeUnited Statesv.
Morton SaltCo.,338U.S.632,652,70 S.Ct. 357, 368,
94L. Ed.401(1950);UnitedStatess. WestinghousElec.
Corp.,788F.2d164,166(3d Cir.1986); FederalElection
Comm'nv. Florida for KennedyComm.,681 F.2d 1281,
1284(11thCir.1982).Courtswill notenforceanadminis-
trative subpoenahowever,f the aboverequirementsare
not met or if the subpoenavasissuedfor an improper
purposesuchasharassmenteeUnited Statess. Powell,
379U.5.48, 58, 85 S. Ct. 248, 255,13 L. Ed. 2d 112
(1964); Westinghouse&;,88 F.2d at166-67.

n2 The SupremeCourt has set forth various
testsfor determiningthe enforceabilityof admin-
istrativesubpoenadn OklahomaPressPublishing
Co.v.Walling,327U.5.186,209,66S.Ct.494,505,
90 L. Ed. 614 (1946),the Courtindicatedthat an
administrativesubpoenassuedin aid of aninves-
tigationwould be enforcedif (1) theinvestigation
is authorizedby Congressand (2) the documents
soughtarerelevantto theinquiry. In United States
v. Powell, 379 U.S. 48, 85 S. Ct. 248, 13 L. Ed.

2d 112(1964),howeverthe Courtphrasedheen-
forceability testin a slightly differentway. There,
the Courtheldthat,to obtainenforcementf asub-
poena,the administrativeagencymust showthat:
(1) theinvestigationis beingconductegursuanto
alegitimatepurposej2) theinformationsoughtis
relevantto the inquiry; (3) theinformationsought
is not alreadywithin the agency'possessionand
(4) therequiredadministrativestepshavebeenfol-
lowed. Id. at 57-58,85 S. Ct. at 255. The Court
further recognizedin Powell that an administra-
tive agencycannot,in seekingenforcementof a
subpoenaabusethe court'sprocesdy issuingthe
subpoendor animproperpurposdike harassment.
Id. at 58,85 S.Ct. at 255.Finally, in United States
v.LaSalle,437U.S.298,307,98S.Ct.2357,2362,
57 L. Ed. 2d 221 (1978),the Court statedthat as
long asanadministrativesubpoenar summonss
"issuedin good-faithpursuitof [a] congressionally
authorizedburpose[]," it is enforceable.

The Courts of Appeals have also
phrasedherequirementor enforcing
an administrative subpoeiravarying
ways. The Ninth Circuit, for exam-
ple, hasindicatedthat, in an admin-
istrative subpoenaenforcementpro-
ceeding,the agencymust first show
that (1) Congresshasgrantedthe au-
thority to investigate; (2) procedu-
ral requirementhavebeenfollowed,;
and (3) the evidencesoughtis rel-
evant and material to the investiga-
tion. "If thesefactors are shown by
theagencythesubpoenahouldbeen-
forced unlessthe party beinginvesti-
gatedprovesthe inquiry is unreason-
ablebecausét is overbroador unduly
burdensome.’E.E.O.C.v. Children's
Hosp.MedicalCenter,719F.2d 1426,
1428(9th Cir.1983)(enbanc);accord
E.E.O.C.v. Maryland Cup Corp., 785
F.2d 471, 475-76(4th Cir.), cert. de-
nied,479U.S.815,107S.Ct.68,93L.
Ed. 2d 26 (1986).The Eighth Circuit,
by contrasthasdeterminedhatanad-
ministrativesubpoenavill beenforced
if: (1) the subpoenavasissuedpur-
suantto lawful authority; (2) the sub-
poenavasissuedor alawful purpose;
(3) the subpoenaequestsnformation
which is relevantto the lawful pur-
pose;and(4) the disclosuresoughtis
not unreasonableFinally, this court
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has statedthat the inquiry regarding
the enforceability of a subpoend'is

limited to two questions:(1) whether
theinvestigationis for a properstatu-
tory purposeand(2) whetherthe doc-
umentsthe agencyseeksare relevant
to the investigation." Sandsendrin.

Consultants,Ltd., v. Federal Home
LoanBankBd.,878F.2d875,879(5th

Cir.1989).

[** 18]

This appealconcernsonly the first requirementfor
enforcement—namelywhetherthe subpoenassuedto
Burlington Northernis within the statutoryauthority of
thelnspectoiGenerabf the RRB. Thedistrict courtcon-
cludedthatthe subpoenan questionwasnot within the
InspectorGeneral'spower. In reachingthis conclusion
howeverthedistrictcourtmadecertainfactfindingsabout
thenatureof theauditfor whichthesubpoenavasissued.
Thus,in reviewingthedistrict court'sultimatedetermina-
tion thatthe InspectorGeneralackedstatutoryauthority
to issuethe subpoenao Burlington Northern,we must
review: (a)thedistrict court'sfactualfindingsconcerning
the natureof the proposedaudit of Burlington Northern
and (b) the district court'slegal conclusionwhich was
basedon thosdindings.

A. The District Court's Fact Findings
Concerning the Nature of the Inspector
General'Proposediudit

As notedabove,beforethe district court concludedthat
the InspectorGeneralwaswithout authorityto issuethe
subpoenao Burlington Northern, it made certain fact
findingsconcerninghenatureof theproposedaudit. The
district court first found that, at its inception, [**19]

the proposedaudit of Burlington Northernwas regula-
tory in nature.Thedistrict courtstatedthatthe Inspector
General'sinitial explanationgfor the audit "did not in-

cludeanyoversightelementbut, rather,madequite clear
thattheauditwasaregulatoryauditthathadasits goalthe
carryingoutof programresponsibilitie®f the[RRB] and
IRS." 767F. Supp.at 1383.Thedistrict courtthenfound
that the InspectorGeneral'soversightjustifications for

the audit, which were offeredonly afterthe disputewith

Burlington Northernarose were"not credible"basedon
the entire evidentiaryrecord. 1d. at 1385. The district
court further determinedhat the detectionof fraud and
abusein the RRB's programswould haveonly beena
by-productof the proposedregulatoryaudit. Seeid. at
1386. Ultimately, the district court determinedthat the
proposedcauditof Burlington Northernwasin the nature

of a regulatorytax complianceudit.

On appealthe InspectorGeneralchallengeghe dis-
trict court'sfindingsaboutthe natureof the proposedau-
dit of BurlingtonNorthern.ThelnspectotGeneralrgues
[**20] specificallythatthe proposedauditwaspartof a
planto evaluatethe effectivenes®f the RRB'ssummary
reconciliation procedures.The Inspector General also
contendsthat the proposedaudit would have furthered
the goal of detectingfraud and abusein the RRB's pro-
grams For thefollowing reasonswe rejectthe Inspector
General'schallengego the district courtsfact findings
concerninghe natureof the proposeudit.

We review the district court'sfact findings concern-
ing the natureof the proposedaudit underthe clearly
erroneoustandardf review.n3 Underthis standardye
will notsetasidethedistrict court's [*639] factfindings
unless,basedupon the entire record, we are "left with
the definite andfirm convictionthat a mistakehasbeen
committed."Andersorv. City of BessemeCity, 470U.S.
564,573,105S.Ct. 1504,1511,84 L. Ed.2d 518(1985)
(quotingUnited Statess. GypsunCo.,333U.S.364,395,
68 S.Ct. 525,542,92 L. Ed. 746 (1948))."If thedistrict
court'saccountbf theevidencds plausiblein light of the
recordviewedin its entirety," [**21] we will not setit
asideas clearly erroneous—eveif convincedthat, had
we"beensittingastrier of fact, [we] would haveweighed
the evidencedifferently.” Anderson470U.S.at 573-74,
105S. Ct. at1511.

n3 Thedistrict courtapparentlymadethechal-

lengedfact findings concerningthe natureof the

proposedaudit while cross-motiongor summary
judgmentwere still pending.Thus, it is at least
arguablethat the district court'sdecisiondenying
summaryenforcemenbf the subpoenamounted
to an entry of summaryjudgmentin favor of

BurlingtonNorthern.If thedistrict court'sdecision
is viewedasa summaryjudgment,thenit is clear
that,in orderto makeits decision thedistrict court
resolvedvhatweredisputedactissuesoncerning
the natureof theaudit.

However, on appeal, the Inspector
General—forreasonsbest known to
him—hasnot choserto attackthe dis-
trict court's decision as an improp-
erly-grantedsummaryjudgment. At
no pointin his brief doesthelnspector
Generalcite the summaryjudgment
standardset forth in Federal Rule of
Civil Procedure56(c). Nor doesthe
InspectorGeneralarguethat the dis-
trict court improperly resolved dis-
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putedfactissuesRatherthelnspector
General expressly attacks the dis-
trict court'sfindingsregardingthe na-
ture of the proposedaudit underthe
clearly erroneousstandardof review.
Accordingly, we review the district
court'sfact findings on this issueun-
der the clearly erroneousstandard.
SeeMatter of HECI ExplorationCo.,
862 F.2d 513, 518-20(5th Cir.1988)
(recognizing,in context of preemp-
tion case, that standardof review
may be waived); Atwood v. Union
Carbide Corp., 847 F.2d 278, 280
(5th Cir.1988) ("Issuesnot briefed,or
setforth in the issuespresentedare
waived."),cert.denied489U.S.1079,
109 S. Ct. 1531, 103 L. Ed. 2d 836
(1989).

[**22]

We first review the district court'sfinding that, at its
inception theproposeduditof BurlingtonNorthernwas
in the natureof a tax complianceaudit. This finding is
amplysupportedy therecord.ThelnspectoiGeneralni-
tially informedBurlingtonNorthernthat(1) theauditwas
beingconductedaspart of "a programto audittax con-
tributionsandcompensatiomeportedunderthe Railroad
UnemploymeninsurancendRailroadRetiremenActs";
(2) the primary objectivesof the audit werethe "proper
andtimely paymentof tax contributions"and"the accu-
racy of compensatiorand servicereports”; and (3) the
goalof the auditwasto identify "tax non-compliances
it relategotheRRTA andtheRUIA." Moreoverwhenthe
InspectoiGeneratestifiedatacongressionatearingthat
washeld only two weeksafter Burlington Northernwas
notified aboutthe proposechudit, he madethe following
statements:

Our audit plan includescontinuing reviews
of the nation's 18 largest railroads.... To
date,we havereportedon widespreachon-
complianceof payrolltaxes...

With theresourcesve haveright now in the
lastyear,utilizing all of theauditorswe have
ontheauditingof [**23] railroadswe have
audited13 railroadsout ofthat universe. We
would hopethat we would be ableto get—
especiallythe Classl railroadsdownto acy-
cle of six years,bestguess five yearson a
routine basiswe wouldbe able tado that...

Oneof thethingsthatwe arerecommending
thatwould maybegive therecord[sic] more
control over taxesand not losing moneyis
that we collect taxesourselvesWe already
do it. We havesome experience.

Office of InspectorGeneralefforts will be
heightenedin the [area of]... railroad tax
complianceaudits.

Appropriationsfor 1991 (Part 7): HearingsBeforethe

Subcommon Labor, Health,andHumanServicesHouse
Comm.on Appropriations,101stCong.,1st Sess.1242,
1249,1263,1268(1990)(testimonyof William J. Doyle

) (emphasisadded).This testimonyindicatesthat the

InspectoiGeneral'planwasnotto conduct'spotchecks"
of railroadslike Burlington Northern, but rather,to as-
sume a regular auditing function to detecttax non-

complianceandto perhapsassumeatax collectingfunc-

tion. Basenthistestimony[*640] andtheexplanations
initially given to Burlington Northernby the Inspector
General, [**24] we concludethatthe district courtdid

not clearly err in determiningthat the proposedaudit of

Burlington Northernwas, as originally conceiveda tax

complianceaudit.

We next review the district court's finding that
the "oversightjustifications" proffered by the Inspector
Generalwere not credible. Again, this finding is plau-
sible in light of the record.The recordrevealsthat the
InspectorGeneraldid not attemptto justify the auditas
being a "spot check" necessaryto evaluatethe RRB's
summaryreconciliationproceduresintil beingprompted
to do so by the Departmenbf Justice.ln particular,the
recordrevealsthat: (1) when Burlington Northernfirst
guestionedhe InspectorGeneral'sauthority to conduct
the proposedaudit, the InspectorGeneralsoughtadvice
from the Departmentof Justice;(2) the Departmentof
Justiceadvisedthe InspectorGeneralthat the proposed
audit would be authorized"as an oversightaudit of the
[RRB's] operationsand as an evaluationof specificin-
stancesn which the efficacyof thoseoperationss being
assessed'and(3) althoughthe InspectorGeneralbegan
arguing—inlettersto Burlington Northernandin court
documents—thathe proposed**25] auditwasonly a
"spotcheck'of theRRB'ssummaryreconciliationproce-
dures,the InspectorGeneralalso continuedto maintain
that"the purposeof theauditis to determingf compensa-
tion reportsareaccurateanddetermingf taxeshavebeen
properlypaid.”"Basedontheevidencdn therecord then,
thereis somequestionregardingthe InspectorGeneral's
suddenadoptionof the suggesteaversightjustification.
Accordingly,wewill notsetasidethedistrictcourt'sfind-
ing that the oversightjustificationwasa post-hocratio-
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nalizationas clearlyerroneous.

We alsoconclude pasedn our review of therecord,
that the district court did not clearly err in finding that
the detectionof fraud and abusewould haveonly been
a by-productof the proposedax complianceaudit. The
InspectotGeneraheversuggestethathehadanyreason
to suspecthatBurlingtonNorthernwasengagedh fraud-
ulent or abusivereporting.Moreover,the only evidence
evenmentioningthe detectionof fraud andabuseis the
InspectorGeneral'Audit Guide,which states:

Although the primary purposeof this au-
dit is not the detectionof fraud and abuse,
theauditorshouldconstantlybe onthe alert
for [**26] indicationsof fraud and abuse
and should undertaketests of transactions
with this in mind. Any instancesof poten-
tial fraud shouldbe broughtto the attention
of the AssistantinspectorGeneralfor Audit
andno furtherwork shouldbe initiated until
so instructed.

Basedon this statement,the district court could rea-
sonablydeterminethat the proposedaudit of Burlington
Northern washotdesignedo detectfraudandabuseput
rather,wasdesignedo ensuretax compliance with the
detectionof fraudandabusebeingonly a by-product.in
anyevent,we arenotleft with adefiniteandfirm convic-
tion that the district court was mistakenin this finding.
n4

n4 By determiningthat the detectionof fraud
andabusewould only be a by-productof the pro-
posedaudit and that the only credible explana-
tions for the audit were thoseinitially given by
the InspectorGeneralthe district courteffectively
determinedhatthesolepurposeof theauditwasto
ensurdaxcomplianceBecausave haveconcluded
thatthesefindingsarenotclearlyerroneousyere-
ject the InspectorGeneral'sargumentthat, under
Lynnv. Biderman536F.2d820(9th Cir.), cert.de-
nied,429U.S.920,97 S.Ct. 316,50L. Ed.2d 287
(1976),the subpoenas enforceableThis is not a
casean whichthedistrictcourtfoundthattherewere
two purposedor the proposecdaudit—onestatuto-
rily authorizecandonenot. Thus,Bidermanhasno
applicationto thiscase.

[**27]

Finally, we reviewthedistrict court'sultimatefinding
regardingthe regulatorynatureof the proposedaudit of
Burlington Northern. This finding, in our view, is also
plausiblein light of therecord.Thereis evidencehat,at

its inception, the audit was designedo detecttax non-
complianceThereis alsoevidencehatthe [*641] prof-
fered oversightjustificationswere merely post-hocra-
tionalizationsdesignedo savethe proposedaudit. And,
thereis little, if any, evidencesuggestingthat the au-
dit wasdesignedo detectfraud or abuseby Burlington
Northern. Accordingly, we hold that the district court
did not clearly err in finding that the proposedaudit of
BurlingtonNorthernwasessentiallyataxcomplianceau-
dit to be conductedoursuanto a long-term,regulatory
plan.

B. The District Court's Legal Conclusion
Concerningthe InspectorGeneral'd_ack of
StatutoryAuthority

Havingacceptedhedistrict courtfinding concerning
the natureof the proposedaudit of Burlington Northern,
we mustnow addresshedistrictcourt'slegalconclusion.
Thatis, we mustdeterminewhether,asa matterof law,
the InspectorGeneralis statutorilyauthorizedto issuea
subpoenan aid[**28] of aregularlyscheduledtaxcom-
plianceauditof arailroadcompanySeePetersv. United
States, 853 F.2d 692, 695 (9th Cir.1988) (scopeof an
agency'subpoengoweris questionof law which s re-
vieweddenovo).We concludefor thefollowing reasons,
that the InspectorGeneralis not authorizedto conduct
suchan audit and that, therefore the InspectorGeneral
lacked statutory authority to issuethe subpoenaduces
tecumto BurlingtonNorthern.

Initially, we notethat, contraryto the district court's
suggestionsthe InspectorGeneralAct of 1978 gives
Inspector$senerabroad—notlimited—investigatoryand
subpoengpowers. Seegenerally Kurt W. Muellenberg
& Harvey J. Volzer, InspectorGeneral Act of 1978,53
Temp.L.Q. 473 (1985); HerbertL. Fenster& Darryl J.
Lee, The ExpandingAudit and InvestigativePowersof
the Federal Government,12 Pub. Cont. L.J. 193, 199-
200, 208-11(1982). With respecto investigatorypow-
ers,CongresspecificallyauthorizednspectorsGeneral
"to makesuchinvestigationsandreportsrelating to the
administrationof the programsand operations[**29]
of the applicable[departmentor agency]as are, in the
judgmentof the InspectorGeneral,necessanpr desir-
able."5 U.S.C.App.3 § 6(a)(2) (emphasisadded); see
also United Statesv. NewportNewsShipbuilding& Dry
DockCo.,837F.2d 162,170(4th Cir.1988) ("Wherethe
interestsof the governmentequirebroad investigations
into the efficiency and honestyof a defensecontractor,
thelnspectoiGenerais equippedor thistask.")(empha-
sisadded);United Statesv. Blue Cross& Blue Shieldof
Michigan,726F. Supp1523,1525(E.D.Mich.1989)rec-
ognizing that InspectorsGeneralare given broad statu-
tory powersto conductauditsand investigationsof the
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programsand operationsof their respectiveagencies).
And, with respectto the authority to subpoenanfor-
mation, CongresempowerednspectorsGeneral'to re-
quire by subpenahe productionof all information,doc-
uments reports,answersyecords,accountspapersand
other dataand documentaryevidencenecessaryin the
performanceof the functions assignedby this Act...."
5 U.S.C.App.3 § [**30] 6(a)(4) (emphasisadded).
Thus, we agree with Third Circuit's conclusion that
"Congressgave the InspectorGeneralbroad subpoena
power."UnitedStates. WestinghousElectricCorp.,788
F.2d 164, 165 (3d Cir.1986) (emphasisadded);seealso
United Statesv. Medic House,Inc., 736 F. Supp.1531,
1535 (W.D.Mo0.1989)(recognizing Inspector General's
powerto issuesubpoendo party suspecteaf fraud in
connectiorwith criminal investigation).

The InspectorGeneral'snvestigatoryand subpoena
powersare not, however,without limits. SeeS.Rep.No.
1071,supra,at 28,1978U.S.CodeCong.& Ad.Newsat
2703("Broadasit is, thelnspectorandAuditor General's
mandateis not unlimited."). For example,an Inspector
General'subpoengowersdo notencompastheauthor-
ity to compelthe attendanceof a witness.SeeUnited
Statesv. lannone, 198 U.S. App.D.C. 1, 610 F.2d 943,
946 (D.C.Cir.1979).Nor do an InspectorGeneral'sin-
vestigatorypowersgenerallyextendto mattersthat do
not concernfraud, inefficiency,or wastewithin afederal
agency.SeeUnited Statesv. MontgomeryCountyCrisis
Center676F. Supp98,99(D.Md.1987)**31] (refusing
to enforce [*642] subpoendssuedby InspectoiGeneral
wherethe underlyinginvestigationconcerned national
securitymatter).

Today we recognizean additional, narrow limit on
thelnspectoiGeneral'$roadinvestigatoryandsubpoena
powers.In particular,we hold thatan InspectorGeneral
lacks statutoryauthority to conduct,as part of a long-
term, continuingplan, regulatorycomplianceinvestiga-
tionsor audits.By "regulatorycompliancenvestigations
or audits,"we meanthoseinvestigationsor auditswhich
aremostappropriatelyiewedasbeingwithin theauthor-
ity of the agencyitself. Thus, as a generalrule, when
a regulatorystatutemakesa federalagencyresponsible
for ensuringcompliancewith its provisions thelnspector
Generabf thatagencywill lacktheauthorityto makein-
vestigation®r conductauditswhicharedesignedo carry
out thatfunctiondirectly.

Our holdingrecognizingthis limit to the authorityof
InspectorsGenerais supportedy thelanguageandpur-
poseof thelnspectoiGeneraAct of 1978.Thepurposeof
the Act, aswe havealreadystated seesupraPartl.A.2.,
wasto createindependenandobjectiveunitsthatwould
beresponsibléor [**32] combattingraud,abusewaste,

andmismanagemerm federalagenciesanddepartments.
If anlInspectorGeneralwereto assumeanagency'seg-
ulatory compliancefunction, his independenceand ob-
jectiveness—qualitiethat Congresiasexpresslyrecog-
nized are essentiato the function of combattingfraud,
abusewaste,and mismanagement—wouldy our view,
becompromised. Iraddition, althouglCongress granted
InspectorsGenerabroadinvestigativeand subpoenau-
thority, Congresslsoexpresseds intentthatInspectors
Generalshouldnot be allowedto conduct"programop-
eratingresponsibilities’bf anagencySeeb U.S.C.App3
§ 9(a)(2)(headof anagencymaytransferto aninspector
Generalother functions, powers,and dutiesthat he de-
termines"are properly relatedto the functions of the
[OIG] andwould, if sotransferredfurtherthe purposes
of thisAct, excepthatthereshallnotbetransferredto an
InspectoiGeneral... programoperatingresponsibilitie)
(emphasisdded).

Our holding is alsosupportedby the legislative his-
tory of theInspectorGeneralAct of 1978.1t findsdirect
supportin the HouseReportaccompanyinghe [**33]
Act, which states:

While InspectorsGeneralwould have di-
rectresponsibilityfor conductingauditsand
investigationsrelating to the efficiency and
economyof programoperationandthepre-
ventionanddetectionof fraud andabusein
such programs, they would not have such
responsibilityfor audits and investigations
constitutinganintegral part of the programs
involved.

H.R.Rep.No. 584, 95th Cong., 1st Sess.12-13(1978)
(emphasisadded).And, our holding finds indirect sup-
portin certainstatementsnadeby Congressmahevitas,
oneof the co-sponsorsf the 1978Act. He explained:

The InspectorsGeneralto be appointedby
the Presidentvith the adviceandconsenbf
theSenatewill first of all beindependenand
havenoprogramresponsibilitiezo divideal-
legiancesThelnspectorseneralvill bere-
sponsibldor auditsandinvestigation®nly...
Moreover, the offices of InspectorGeneral
would not be a new "layer of bureaucracy'
to plaguethe public. Theywould deal exclu-
sivelywith theinternal operationsof the de-
partmentsandagenciesTheirpubliccontact
would only be for the beneficialandneeded
purposeof receivingcomplaintsaboutprob-
lemswith [**34] agencyadministratiorand
in the investigationof fraud and abuseby


CopherC
Note
Marked set by CopherC


Page 10

983 F.2d631, *642;1993U.S. App.LEXIS 2274, **34

thosepersonswho are misusingor stealing
taxpayerollars.

124Cong.Rec10,405(1978)(emphasisdded) seealso
S.RepNo. 1071,supra,at 27-28(discussinglutiesand
responsibilitieof Inspectorsseneraln termssuggesting
that they woulchave onlyan "oversight'role).

Finally, ourholdingfindssupporin theMarch9, 1989
memorandunpreparedby the Departmentof Justice's
Officeof Legal [*643] Counsellnthismemorandurthe
Office of Legal Counseladdressedhe specificquestion
of "whetherthe authority grantedthe InspectorGeneral
includesthe authorityto conductinvestigationgpursuant
to statuteghat provide the Departmenfof Labor] with
regulatoryjurisdiction over private individuals and enti-
tiesthatdonotreceivefederalfunds."Basednits review
of thelanguagestructure purposeandlegislativehistory
of thelnspectorGeneralAct of 1978,the Office of Legal
CounsetoncludedhattheAct doesnotgenerallyestau-
thority in the InspectorGenerako conductregulatoryin-
vestigationswhichit definedasinvestigationghat"have
astheirobjectiveregulatorycomplianceby private[**35]
parties."The Office of Legal Counselstated:"Thus, the
InspectorGeneralhasan oversightratherthan a direct
role in investigationsconductedpursuantto regulatory
statutes:he mayinvestigatehe Department'sonductof
regulatoryinvestigationdut maynotconductsuchinves-
tigationshimself." But seealso 136 Cong.Rec E2551-
01 (daily ed. July 30, 1990) (statemenbf Rep. Conte)
(questioninghe Office of Legal Counsel'snterpretation
of InspectorGeneral'dsnvestigativeauthority); JamesR.
Richardst William S.Fields,ThelnspectotGeneralAct:
Arelts InvestigativeProvisionsAdequate¢o MeetCurrent
Needs12 Geo.MasonU.L.Rev.227,242-48(while rec-
ognizingthatOfficeof LegalCounsel'sonclusiormaybe
"legally defensible,'honethelespointingoutits potential
for confusionandquestioninghe premiseson which the
conclusionis based).

Accordingly, we concludethatthe InspectorGeneral

of the RRB is without statutoryauthorityto conductthe
proposedtax complianceaudit of Burlington Northern.
As we alreadyoutlined,seesupraPartl.A.1., underthe
termsof the RailroadUnemploymentnsuranceéAct, the
RRB itself is chargedwith ensuringthat railroad[**36]
employersare accuratelyreporting taxable compensa-
tion andproperly payingtaxes.And, underthe Railroad
RetirementTax Act, it is the IRS who hasthe responsi-
bility for ensuringaxcomplianceThelnspectoiGeneral
of the RRB, when it attemptedto assumethe regula-
tory compliancefunctionsof the RRB andthe IRS, ex-
ceededts statutory'oversight"authority.If thelnspector
Generalwere allowed to conductregularly-scheduled,
tax-complianceudits therewouldbenoone soto speak,
to "watch the watchdog."The district court, therefore,
correctlydeniedenforcemenof the subpoena.

[ll. CONCLUSION

Weemphasiz¢helimited natureof ourdecisionin this
case: We are not holding that, underall circumstances,
thelnspectoiGenerabftheRRBlacksstatutoryauthority
to investigateor auditrailroademployerscompensation
reporting. The InspectorGeneralof the RRB may well
be ableto do so as part of a plan to testthe effective-
nessof the RRB'ssummaryreconciliationprocedure®r
wherehesuspectfraudandabuseonthepartof suchem-
ployers.We hold only that, basedon the district court's
findingsconcerninghe natureof this particularaudit of
Burlington Northern, [**37] the InspectorGeneralex-
ceededhis statutoryauthority. Moreover,we againnote
thattheRRBclearlyhastheauthorityto conductregularly
scheduledtax-complianceauditsof railroademployers.
Thus, while Burlington Northern has prevailedin this
skirmish, the InspectorGeneral,the RRB, andthe IRS
have a decidedadvantagdn the war againsttax non-
compliancewaste, andraud.

The district court'sdecisiondenyingenforcementf
the subpoenaluces tecunis AFFIRMED.
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OPINION: [*750] OPINION

GOODWIN, Circuit Judge:

Lorenzode Leon Guerrero,Governorand Custodian
of Records for the Departmentof Finance of the
Commonwealth of the Northern Mariana Islands
("CNMI" or "Commonwealth"), appealsthe district
court'senforcementf an administrativesubpoenanan-
datingthereleaseo the InspectorGeneralof the United
Stateslnterior Departmenif tax [*751] recordsnec-

essartp conductan audit of the CNMI pursuantto
the Insular [**2] AreasAct, 48 U.S.C.§ 1681b.The
Governor challengesthe district court's determination
that enforcementof the subpoenadoesnot offend the
Commonwealth'sight of local self-governmengs de-
fined under Sections103 and 105 of the Covenant.In
addition, taxpayersHermanS. Sablanand Antonio T.
Salasappealhe district court'sdenial of their motionto
intervene irthe proceedingdie affirm.

I. Background

Rota, Tinian and Saipan the mostpopulatedslands
of the Northern Marianas,lie directly north of Guam.
For over three hundredyears, the Northern Marianas
and Guamwere Spanishcoloniessharingcommonlan-
guagesreligion, andculture. The political ties between
theNorthernMarianasandGuamwereeventuallybroken
by the Spanish-AmericatwWar of 1898, with Guambe-
comingaterritory of the United Statesandthe Northern
MarianascomingunderGermanandthenJapaneseule.

After World War Il, the United Nationsestablishedhe
TrustTerritory of the Pacificlslandsencompassingiost
of the islandsof Micronesia,amongthemthe Northern
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Mariana Islands, to be administeredby the United
Statespursuantto a TrusteeshipAgreementwith [**3]
the United Nations Security Council. See Trusteeship
Agreementfor the Former Japanesdlandatedislands,
61 Stat.3301,T.l.A.S. No. 1665, art. 3. The Trusteeship
AgreementmposedontheUnited Statesanobligationto
"promotethe developmenbf the inhabitantsof the trust
territory toward self-governmenbr independence.ld.
art. 6,8 1.

In October1969, the United Statesenteredinto ne-
gotiationswith the Congres®f Micronesiato determine
Micronesia'suture political status Efforts to establisha
unified Micronesianstate howeverwereunderminedy
a lack of consensusboutthe region'spolitical future.
Cultural, linguistic, and geographicdifferencesamong
the populationsof the Micronesianisland groupsled to
severalproposedsolutionsto the endof the Trusteeship.
TheCongres®f Micronesiafor instancewasin favor of
establishinga freely associatedtate independenof the
UnitedStatesTheNorthernMarianalslandsontheother
hand,soughta closeandpermanenassociatiorwith the
United StatesProximity anda sharechistorywith Guam
gavethepeopleof theNorthernMarianalslandssomefa-
miliarity with the United Statesmakingit the leastalien
[**4] major power with whom negotiationsmight be
initiated. Representativesf the NorthernMarianasthus
pursuedseparatepolitical statustalks with the United
Statesover a periodf years.

In 1972, the United Statesenteredinto formal ne-
gotiationswith the NorthernMarianas.Meanwhile,the
residentsof the easternCarolinelslands,Pohnpei,and
Kosrae,togetherwith Chuukand Yap in the west, be-
gan to form the FederatedStatesof Micronesia. The
Federatedstatesandthe MarshallIslandsbecamende-
pendentsovereignnationsin 1985. Palauwentits own
way, and is now more or lessan independentepublic
with some residuakustrelationswith the UnitedStates.

Negotiations between the United Statesand the
NorthernMarianasculminatecon Februaryl5s,1975with
thesigningof theCovenanto Establis,aCommonwealth
of the NorthernMarianalslandsin Political Union with
theUnitedStatef America("Covenant") TheCovenant
was unanimouslyendorsecdby the NMI legislature,ap-
provedby 78.8%o0f NMI plebiscitevoters,andenacted
into law by Congress.Joint Resolutionof March 24,
1976, Pub. L. No. 94-241,90 Stat. 263, reprinted in
48 U.S.C.§ 1681 [**5] note. The Covenantwas im-
plementedn threephasedetweenMarch 24, 1976 and
November3, 1986.Covenant8 1003.0n November3,
1986, with the Covenantn full effect,the United States
terminatedhe TrusteeshippAgreementvith respecto the
CNMI by PresidentialProclamationProclamationNo.

5564, 51Fed.Reg.40,399(1986), reprintedn 48 U.S.C.
81681 noteat 222. nl1

nl The United Nations Security Council for-
mally dissolvedthe Trusteeshipn 1990.S.C.Res.
683,U.N. SCOR 45thSess.lU.N. Doc.S/RES/683
(1990).

[*752] The Covenantis comprisedof ten articles
governingthepolitical relationshipbetweertheNorthern
Marianasandthe United States.This casecontinuesan
ongoingdebateaboutwhetherthe Commonwealth'sight
of local self-governmenasdefinedin the Covenantun-
der Section103 substantialllimits Congresslegislative
powersoverthe CommonwealtlunderSection105. This
guestionhasbeenimplicatedin oneway or anotherin a
number [**6] of our casesSeeg.qg.,Hillblom v. United
StatesB896 F.2d 426 (9th Cir. 1990); A & E Pac.Constr.
Co.v. SaipanStevedore&Co.,888F.2d 68 (9th Cir. 1989).
Indeed,the legal questionwe now face was previously
beforethe district courtwhenthe CNMI governmente-
sistedan audit by the InspectorGeneralin 1989. The
InspectoiGeneraissueda subpoenavhichwassummar-
ily enforcedby the district court. The appeal,however,
waseventuallydismissecasmootwhenthe CNMI com-
plied with the district court order. SeeUnited Statesex
rel. Richardsv. SablanMisc.N0.89-008,1989U.S.Dist.
LEXIS16786(D.N.M.I. Oct.27,1989),appealdismissed
asmoot,No. 89-164049th Cir. 1991).

Not surprisingly, the issue was revived when the
AssistantinspectorGeneralinformed the Governoron
May 29, 1991 that the Office of InspectorGeneralin-
tendedto conductan audit of the CNMI's Department
of Finance.The CNMI governmentefusedto grantthe
InspectoiGenerakccesso therecordsnecessaryo con-
ducttheaudit,expressingoncerrthattheintendedaudit
wouldviolatethe CNMI's right of self-governmenjt**7]
andthe privacy rightof CNMI taxpayers.

Meanwhile, two taxpayers,HermanS. Sablanand
Antonio T. Salaswentto the CNMI courtsseekinganin-
junctionto preventheCNMI fromdisclosingconfidential
taxpayelinformationto thelnspectoiGeneralOn August
20, 1991,the CNMI SupremeCourtissueda temporary
injunction prohibiting the releaseof tax information to
"any personnot authorizedby CNMI statute."Sablanv.
Inos,No. 91-003,slip. op. at 3-4 (N.M.1. filed Aug. 20,
1991).

OnDecembed1,1991 thelnspectorGenerakerved
a subpoenalucestecumon the Governor,orderinghim
to produceall informationpertainingto (1) the adminis-
trationandoperatiorof the CNMI incometax system(2)
Departmenof Financepersonneland(3) enforcementf


CopherC
Note
Marked set by CopherC


Page 3

4 F.3d 749*¥752; 1993U.S.App. LEXIS 22024 **7;
26 Fed.R. Serv.3d (Callaghan}162; 93Cal. Daily Op. Service6582

the CNMI incometax laws during 1989-91,including,
butnotlimited to, all accountingecordsreports,andtax
returnsThen,onDecembeR6,1991 theCNMI Supreme
Courtissuedts opinionin Sablanv. Inos,holdingthatthe
auditwould impermissiblyintrude on the taxpayerspri-
vacy rights underthe CNMI Constitutionand underthe
CNMI tax confidentialityprovision,4 CMC §1701(d)(1).
Sablanv. Inos,No0.91-018slip [**8] op.at4-5(N.M.I.
filed Dec.26,1991).The courtalsoheld thatthe Insular
AreasAct, 48 U.S.C.§ 1681b,authorizingthe Inspector
Generalo audittheaccountf the Commonwealttwas
inconsistentwith the self-governancerovisionsof the
Covenantandthereforethatthe statute'hasnoforceand
effectin the CNML."[Slip op.] at8.

Citing the decisionin Sablanv. Inos, the Governor
refusedto comply with the subpoenaandthe Inspector
Generapetitionedor its enforcemenin thedistrictcourt.
The district court enforcedthe administrativesubpoena,
finding thatthe InspectorGenerahadstatutoryauthority
to exercisesubpoengowers,and that exerciseof such
authoritydid notoffendtheright of self-governmenpro-
visionsof the Covenant.

The Governorchallengeshe decisionof the district
court on the following grounds: (1) that the enforce-
ment of the subpoenaviolatesthe CNMI's right to lo-
cal self-governmentijn contraventionof both the plain
meaningandthe negotiatinghistory of Sectionsl03and
105 of the Covenant; (2) that the Inspector Genlargis
the statutoryauthorityto exercisesubpoengowerunder
the InsularAreas[**9] Act; (3) thatthe confidentiality
provisionsof 26 U.S.C.8 6103 prohibit the disclosure
of confidentialtax return information to the Inspector
General;and(4) thatthedistrict courterroneouslynval-
idatedSection502 of theCovenant.

Consolidatedvith the Governor'scaseis the appeal
of taxpayersHermanS. Sablanand Antonio T. Salas
challengingthe district court's denial of their motion
to intervenein [*753] the enforcementproceedings.
Althoughthe district courtdeniedintervention,it did al-
low SablarandSalago presenbriefsandto arguebefore
the court asamicuscuriae to the Governor.Sablanand
Salasnonethelessontendthat they had a right to inter-
veneunderfFederalRuleof Civil Procedure24(a)because
the Governor couldot fully representheirinterests.

II. StatutoryAuthorityfor Subpoendower

"The authority of an administrativeagencyto issue
subpoenasor investigatorypurposess createdsolely by
statute."Petersv. United States 853 F.2d 692, 696 (9th
Cir. 1988).Accordingly, thethresholdissuewe mustad-
dressis whetherCongresshasauthorizedthe Inspector
Generalto exercisg**10] subpoengowersin further-

anceof his auditfunctionunderthe InsularAreasAct, 48
U.S.C.§ 1681b.

The Insular Areas Act unambiguoushyprovidesthe
authorityfor the InspectorGenerato conductanauditof
the CNMI. n2 But, the statuteis silentwith regardto the
guestionof subpoengower.We do not, howeveraccept
the Governor'ssontentiorthat thissilenceis dispositive.

n2 Initially, it wasthe governmentomptroller
for Guamwho wasresponsibldor exercisingsu-
pervisoryaudit authority over the Trust Territory.
See48 U.S.C. 8§ 1681b (Supp. Il 1973). Then,
to ensure"a satisfactorylevel of independentu-
dit oversightof the governmentf the Marshall
Islands the Federatedbtatesof Micronesia,Palau,
andtheNorthernMarianalslands,"Congressrans-
ferredthe auditauthorityto the InspectorGeneral
of the Departmenbf Interiorin 1982. 48U.S.C.§
1681Ka).

Theauditpowergrantedby [**11] thelnsularAreas
Act was"in additionto the authorityconferreduponthe
InspectoiGeneraby thelnspectoiGeneralAct of 1978."
48 U.S.C. 1681Kkb) (emphasisadded). The Inspector
GeneralAct of 1978specifieghatthe InspectorGeneral
hasthe authorityto requireby subpoenall theinforma-
tion necessaryo carry out his duties. 5 U.S.C.app. 3
§ 6(a)(4).This discretionto exercisesubpoenauthority
extendsto the audit functionsassignedo the Inspector
GeneralinderthelnsularAreasAct. Cf. Territorial Court
of the Virgin Islandsv. Richards,847 F.2d 108 (3d Cir.
1988)(enforcinginspectoiGeneral'subpoenan support
of audit of Virgin Islandscourt). The district court was
thereforecorrectin holding that the InspectorGeneral
hasthe full rangeof authorityprovidedby the Inspector
GeneralAct of 1978at his disposalin implementingthe
InsularAreasAct.

I1l. Rightof Local Self-Government

We now turn to the central questionin this case:
whetherthe Insular Areas Act conflicts with the self-
governancerovisionsof the CovenantTherelevantsec-
tionsof [**12] the Covenant provide dsllows:

Section101

The Northern Marianalslandsupon terminationof the

TrusteeshipAgreementwill becomea self-governing
commonwealthto be known asthe "Commonwealthof

theNorthernMarianalslands,'in political unionwith and
underthe sovereigntpf the UnitedStatesof America.

Sectionl102
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Therelationsbetweerthe NorthernMarianalslandsand
the United Stateswill be governedby this Covenant
which, togethemwith thoseprovisionsof the Constitution,
treatiesand laws of the United Statesapplicableto the
NorthernMarianalslandswill bethe supremdaw of the
NorthernMarianalslands.

Section103

The peopleof the Northern Marianalslandswill have
theright of local self-governmenandwill governthem-
selveswith respecto internalaffairsin accordancevith
a Constitutiorof their ownadoption.

Sectionl05

The United Statesmay enactlegislationin accordance
with its constitutionalprocesswhich will be applicable
to the NorthernMarianalslands,but if suchlegislation
cannotalsobe madeapplicableto the severalStatesthe
Northern Mariana Islands must be specifically named
thereinfor it to becomeeffective[**13] in theNorthern
Marianalslands.In order to respectthe right of self-
governmentguaranteedy this Covenant [*754] the
United Statesagreedo limit the exerciseof that author-
ity sothatthe fundamentaprovisionsof this Covenant,
namelyAtrticles I, Il andlll and Sections501 and 805,
maybemaodifiedonly with theconsenbftheGovernment
of the United States anthe Government of thilorthern
Marianalslands.

The Governor contends that a federal au-
dit of Commonwealth finances intrudes upon the
Commonwealth'sight of local self-governmenteserved
underSection103of theCovenantHe arguedurtherthat
becaus®f thisallegedconflictbetweerthelnsularAreas
Act and Section103,the enactmenbf § 1681bexceeds
thescopeof congressiondawmakingauthoritypermitted
by Sectionl05 of the Covenant. We disagree.

At the outsetwe emphasizéhat"the authorityof the
United Statestowardsthe CNMI arisessolely underthe
Covenant.'Hillblom v. United States896 F.2d 426,429
(9th Cir. 1990).TheCovenanhascreateda"unique'rela-
tionshipbetweertheUnited Statesandthe CNMI, andits
provisionsalonedefinetheboundarie®f thoserelations.
CommonwealtbftheNorthernMarianalslandsv. Atalig,
723F.2d682,687(9thCir. 1984).[**14] Forthisreason,
we find unpersuasivéhe InspectorGeneral'selianceon
the Territorial Clause,U.S. Const.art. IV, § 3, cl. 2, as
supportfor enforcemenbf the federalaudit. He argues
that becausehe CNMI is governedthrough Congress'
powerunderthe Territorial Clause Congresiasplenary
legislativeauthorityoverthe CNMI. SeeSimmss. Simms,

175U.5.162,168,44L. Ed.115,20S.Ct. 58 (1899)(ex-
plainingthatunderthe Territorial Clause,Congresshas
the entiredominionand sovereigntynationalandlocal,
Federalandstate,andhasfull legislativepowerover all
subjectaiponwhichthelegislatureof a statemightlegis-
late within the state").The applicability of the Territorial
Clauseto the CNMI, however,is not dispositiveof this
dispute.Evenif the Territorial Clauseprovidesthe con-
stitutionalbasisfor Congresslegislativeauthorityin the
Commonwealthit is solelyby the Covenanthatwe mea-
surethe limitsof Congresdegislative power.

Congress' legislative authority over the
Commonwealthderives from Section 105. The first
sentenceof Section105 providesthat the United States
may legislate with respectto the CNMI, "but if such
legislation cannot[**15] also be made applicableto
the several Statesthe Northern Mariana Islands must
be specificallynamedthereinfor it to becomeeffective
in the Northern Mariana lIslands." That Congress
has the power to passlegislation with respectto the
CNMI thatit would not passwith respectto the states
is plain. Having recognizedthat the potential scope
of power over the CNMI would be greaterthan that
over the states, Section 105 requires that Congress
specifically identify the CNMI in caseswhere such
legislation is not equally applicableto the states.As
the Marianas Political Status Commission ("MPSC")
explained in its contemporaneousanalysis of the
Covenant,this requirementis to ensurethat Congress
will exercise its legislative powers "purposefully,
after taking into accountthe particular circumstances
existing in the Northern Marianas."MarianasPolitical
StatusCommission,Section-by-SectioAnalysisof the
Covenanto Establisha Commonwealttof the Northern
Mariana Islands 15 (1975). The United Statestook
a similar view: the "purposeof this provision is to
preventany inadvertentinterferenceby Congresswith
the internal affairs of the Northern Marianalslandsto
a greater[**16] extentthanwith thoseof the several
States." Department of Interior, Section-by-Section
Analysisof the Covenantreprintedin To Approve"The
Covenanto Establisha Commonwealtlof the Northern
Mariana Islands," and for Other Purposes: Hearing
Beforethe Subcommon Territorial and Insular Affairs
of theHouseComm.on Interior andInsular Affairs, 94th
Cong.,1st Sess.385 (1975).In light of theseconcerns,
we interpretthe first sentenceof Section105 to mean
that the United Statesmust have an identifiable federal
interestthatwill be served by theelevantlegislation.

At the centerof this dispute,however,is the second
sentenceof Section105 limiting the United Statesleg-
islative authority "so that the fundamentaprovisionsof
this Covenant . . may be modified only with the con-
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sentof the Governmenbf the United [*755] Statesand
the Governmentf the NorthernMarianalslands."The
Governorasksus to readthis provision,in conjunction
with the self-governmenprovision of Section103, as
carvingoutanareaof "local affairs"immunefrom federal
legislation.We declineto adoptsuchan expansiventer-

pretationof the Section105'smutual consentprovision.
Particularly[**17] whenviewed againstthe backdrop
of Sectionl01establishinghe sovereigntyof the United

Statesand Section102 makingthe Covenantandall fed-

erallawsapplicableto the CNMI the supremdaw of the
CNMI, the Governor'spositionis untenableThe mutual
consenprovisionstateghatCongressnaynotoverrideor

alterthe fundamentaprovisionsof the Covenantamong
themtheright of self-governmenguaranteedy Section
103.This doesnot meanthat Congressnay not passany
legislation”affecting" theinternalaffairs ofthe CNMI.

Togivedueconsiderationo theinterestof theUnited
Statesandtheinterestof theCommonwealttasreflected
in Section105, we think it appropriateto balancethe
federalinterestto be servedby the legislationat issue
againsthe degreeof intrusioninto the internalaffairs of
the CNMI. Performingthatbalancehere we find thatthe
InsularAreas ActsatisfiesSection105.

There isno question thathe UnitedStates has sub-
stantialfederalinterestin monitoringthe CNMI's collec-
tion of taxes.To date,the United Stateshasprovidedthe
CNMI with over$420million in directassistanci accor-
dancewith Sections701and702of theCovenant.[**18]
Moreoverto helptheCNMI raisefunds,theUnitedStates
agreednot to collect any federalincometax on income
earnedy islandresidentsn theCommonwealthinstead,
Section601enableghelocal governmento collectwhat
would otherwisebe federaltaxesasa local incometax.
The United Statesthereforehasa significantinterestin
ensuringhatfederalfundsarebeingusedproperlyandin
determiningheefficacyof theCNMI'srevenuecollection
to assesfutureamountsof assistance.

Theotherconsideratiotin ouranalysidgsthedegreef
intrusioninto theinternalaffairs of the CNMI. Although
theGovernowouldlike to characteriz¢hiscaseasonein-
volvingunwarrantedederalinterferencavith theCNMI's
internalfiscal affairs, the fact is that the financial assis-
tance provided by the United Statesinextricably links
federaland CNMI interests.This financial supportwas
deemedo besuchanintegralpartof therelationshipand
so essentiato the economicdevelopmenof the CNMI
that it was embodiedin the Covenantitself ratherthan
in separatdegislation.SeeArticles VI, VII. In view of
thefact thata substantiaportion of the CNMI budgetis
comprisedf [**19] directandindirectfederalfinancial
assistancaye cannotsaythatafederalauditimpermissi-

bly intrudeson the internahffairsof the CNMI.

Wethereforeaffirm thedistrict court'senforcementf
theadministrativesubpoen@ursuanto thelnsularAreas
Act.

IV. ConfidentialityProvisions

The Governoralso arguesthat enforcementof the
administrativesubpoenaviolatesthe confidentialitypro-
visions of Section6103 of the Internal RevenueCode
26 U.S.C.8 6103.Section6103generallyprohibitsstate
officials from disclosingconfidentialtax returninforma-
tionexceptothosespecificallyauthorizedThisprovision
hasbeenmadeapplicableto the CNMI. See26 U.S.C.8
6103b)(5)(A). Becauseghe InspectorGeneralis not ex-
presslyenumeratedn the list of exceptiongo § 6103's
prohibition againstdisclosure the Governorarguesthat
§ 6103 preventshim from complyingwith the Inspector
General'subpoena.

ThedistrictcourtproperlyheldthattheInsularAreas
Act, 48 U.S.C.8§ 1681b,by authorizingan audit of the
CNMI, implicity amendedthe confidentiality [**20]
provisionsof 26 U.S.C.8§ 6103to authorizedisclosure
of confidentialtax informationto the InspectorGeneral.
Underthe InsularAreasAct, the InspectorGenerals re-
quired"to reportto the Secretaryof the Interior . . . all
failuresto collectamountsdue”the CNMI government.
To complywith thisduty, thelnspectoiGeneramusthave
accesso individual taxreturn information.

Althoughwe do notconstrue§ 6103to bardisclosure
of incometax returninformation [*756] to thelnspector
Generalwe expectim to complywith thedistrictcourt's
orderto provideinternalsafeguardgnsuringstrict mea-
suresf confidentialitythroughouthecourseof theaudit.

V. Section 502

The Governor also challengesdicta in the dis-
trict court's opinion regarding CovenantSection 502,
the mechanismthrough which a body of federal law
was broughtinto effect upon the establishmenbf the
Commonwealtlgovernmentn January 1978.

The district court found that "Section 502 was an
interim formula, valid until the assumptionof full
sovereigntyby the United Stateswhenall United States
lawsapplicableto theseveralStatesvould bein effectof
their own force, [**21] unlesselsewhereexcludedby
the Covenanbr by Congress.Richardsv. Guerrero,No.
92-00001 slip op. at 55, 1992 U.S. Dist. LEXIS 12936
(D.N.M.1. July 24, 1992). Therefore,concludedthe dis-
trict court, "Covenant8§ 502 is no longerin effect. All
federallaws applicableto the severalStatesapplyto the
CNMI, unlessexcludedby Congress.[Slip op.] at56.
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The Governorthus assertghat the district court er-
roneouslyinvalidatedSection502. We needonly clarify
that Section502 governsthe applicationto the CNMI of
federallaws existing prior to January9, 1978, andthat
Section105 governsthe applicationof federallaws en-
actedafter thatdate.

VI. Motion toIntervene

TaxpayersSablarandSalag"Intervenors"asserthat
the district court erredby denyingtheir motionto inter-
venein the enforcemenproceedingpursuanto Fed.R.
Civ. Proc.24(a). Thedistrict courtinsteadassignedhem
thestatusof amicuscuriaeandallowedthemto file briefs
andpresenbralargumentThedistrict court'sdecisionto
denythe motionfor interventionmay bereversednly if
therehasbeenan abuseof discretion.Garrett v. United
States511 F.2d1037, 103§9th Cir. 1975).[**22]

Intervenorsassertvoting and privacy intereststhat
they maintainwill remainunprotectedf theyaredenied
intervention.Briefly, they arguethat enforcemenbf the
subpoenaviolatesthe right of local self-governmenbf
the peopleof the CNMI, andconcomitantlydilutestheir
right to vote for the CNMI officials who governinter-
nal affairs. In addition, they maintainthat enforcement
infringes their constitutionally protectedprivacy inter-

estsin individual tax return information as recognized
by the CNMI SupremeCourtin Sablanv. Inos,No. 91-
018(N.M.I. filed Dec.26, 1991) We disagree.

The United StatesSupremeCourthasheldthatthere
is no interventionas a matterof right for taxpayersin
subpoenanforcemenproceedingagainsta third party.
Donaldsonv. United States400U.S.517,531,27 L. Ed.
2d580,91S.Ct.534(1971).Thus,interventions permis-
siveonly. SeeGarrettv. United Statesp11F.2d at 1038.
To succeedntheirmotion,Intervenorsnustdemonstrate
thatthey havea "significantly protectabldanterest"in the
tax records.ld. The district court correctly concluded
that Intervenors™voting rights" argumentis essentially
[**23] the sameasthe right of self-governmentrgu-
ment presentedy the Governor.In addition, we agree
that the privacy interestsassertecby Intervenorswere
adequatelyrepresentedby the position of the Governor
andwereinsufficientto warrantintervention.SeeUnited
Statesv. Miller, 425U.S.435,444-46,48 L. Ed. 2d 71,
96 S. Ct. 1619(1976) (bank depositorlacked sufficient
4th Amendmentinterestto challengesubpoenasssued
to bank).The denialof the motionto intervenetherefore
doesnot constituteanabuse ofliscretion.

Fortheforegoingreasonsthejudgmentof thedistrict
courtis AFFIRMED.
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OPINION:
[*1008] GIBSON,Senior Circuitudge:

In this case, the appellantschallenge the scope
of the InspectorGeneral'ssubpoengpowersunder the
InspectorGeneralAct of 1978 ("IGA"), 5 U.S.C.app.

88 1-12 (1994). The InspectorGeneralof the United
States Departmeinf Agriculture subpoenaed, intatia,
records,documents,and reportsrelating to appellants'
participationin a federal disasterprogram. When ap-
pellantsrefusedto producethe requestednformation,
the InspectorGeneralsoughtsummaryenforcemenof
the subpoenan the United StatesDistrict Court for the
Middle District of Georgia.Appellantsarguedthat the
subpoenasxceededheInspectoiGeneral'statutoryau-
thority and were unduly burdensomeThe district court
disagreedvith appellants'[*1009] contentionsanden-
teredanorderenforcingthesubpoenadthe[**2] district
courtagreedo stayenforcemenpendingappeabecause
severalissueswould be mootedon appealif appellants
wererequiredo producehesubpoenaehformationim-
mediately.Theappellantsiowappeabeforeuschalleng-
ing thescopeof thelnspectoiGeneral'subpoengowers.
Becauséehedistrictcourtnlcorrectlydeterminedhatthe
InspectorGeneraldid not exceedhis statutoryauthority
in issuingthe subpoenasndthatthe subpoenaslid not
createan unduéurdenupon appellantsye affirm.

nl The HONORABLE W. LOUIS SANDS,
United StatedDistrict Judgefor theMiddle District
of Georgia.

|. BACKGROUND

In 1993, in responseto a hotline complaint alleg-
ing questionablalisastemprogrampaymentgo program
participantsin Mitchell County, Georgia, the United
StatesDepartmenibf Agriculture's("USDA") Inspector
Generabhuditedthe Consolidated-armServiceAgency's
("CFSA") n2 Mitchell County disasterprogram. The
InspectorGeneralsoughtto determinewhether CFSA
programparticipantswere complying [**3]  with reg-
ulatory paymentlimitations. As a result of the audit,
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the InspectorGeneraldeterminedthat $1.3 million in
guestionablelisastepaymentsvereawardedo Mitchell
County programpatrticipants.As part of the audit, the
InspectoiGeneratequestedariousinformationfrom ap-
pellantsto determinetheir compliancewith the payment
limitations. When appellantsrepeatedlyrefusedto pro-
vide therequestednformation,the InspectorGenerals-
suedsubpoenas teequire production oftheinformation.
The InspectorGeneralsoughtsummaryenforcemenof
the subpoena# the United StatesDistrict Courtfor the
Middle District of Georgia.Thedistrictcourtordereden-
forcementandappellantchallengehatorderon appeal.

n2 At the time of the audit, the Agriculture
Stabilizationand ConservatiorService("ASCS")
coordinated the disaster program. In 1994,
Congressmergedthe ASCS with several other
agenciego form the CFSA. See7 U.S.C.§ 6932
(1994). For clarity, we will referto the ASCSby
the nameof its successoagency, theCFSA.

[** 4]

II. DISCUSSION

Dueto aconcernthatfraud andabusen federalpro-
gramswas "reachingepidemicproportions,"S.Rep.No.
95-1071,at 4 (1978), reprintedin, 1978 U.S.C.C.A.N.
2676, 2679, Congresscreated Offices of Inspectors
Generalin severalgovernmentabdepartmentsto more
effectively combatfraud, abuse wasteand mismanage-
mentin theprogramsandoperation®f thosedepartments
andagencies,id. at2676;seealso5U.S.C.app.§§1-12
(1994).ThelnspectoiGeneralAct of 1978,5 U.S.C.app.
881-12,enablesnspectorssenerato combatsuchfraud
andabuseby allowing "auditsof Federakestablishments,
organizationsprograms activities,andfunctions,"id. §
4(b)(1)(A), and by authorizingbroadsubpoengowers,
seeid. §6(a)(4).Wewill enforceasubpoengsueddy the
InspectorGeneralsolong as(1) the InspectorGeneral's
investigationis within its authority; (2) the subpoena's
demandis not too indefinite or overly burdensome(3)
and the information soughtis reasonablyrelevant.See
E.E.O.C.v. Tire Kingdom,Inc., 80 F.3d 449, 450 (11th
Cir.1996); UnitedStatess. WestinghousElec.Corp.,788
F.2d164, 166 (3dCir.1986).

Although [**5] appellantgecognizethatthe scope
of thelnspectorGeneral'subpoengoweris broad,they
contendthatthe USDA'sInspectortGenerakexceededhe
scopeof this powerwhenhe subpoenaedhformationas
partof apaymentimitation review.Appellantsarguethat
a paymentlimitation reviewis a "programoperatingre-
sponsibility" which section9(a)(2) of the IGA prohibits
agenciegrom transferringto the Inspectoteneral.

Appellants’ argumentrelies heavily upon a Fifth
Circuit case, see Burlington N. R.R. Co. v. Office of
Inspector General, 983 F.2d 631 (5th Cir.1993). In
BurlingtonNorthern,the courtreviewedthe appropriate-
nessof the InspectorGenerabf the RailroadRetirement
Board's(RRB) decisionto investigatethe accuracyof
railroademployerstaxreporting.TheRRB hadbeendel-
egatedheauthorityto examinewhetherrailroademploy-
ers [*1010] wereaccuratelyreportingtax information.
The RRB'sInspectorGeneral,acting upon a belief that
the RRB hadnot adequatelyexercisedhis power,began
investigatingthe accuracyof the railroademployerstax
reportingmethods Whenthe InspectorGeneralinitially
discoveredreporting abuseshe enteredinto an under-
standingwith [**6] the Internal RevenueServicethat
the two agencieswvould jointly examinereportingaccu-
racy on an ongoingbasis.When the InspectorGeneral
subpoenaedhformation from Burlington Northern, the
railroadcompanychallengedhe subpoenaglaimingthat
it exceededhe InspectorGeneral'sauthority. The Fifth
Circuit determinedhatthe InspectorGeneral' planwas
to "assumea regularauditingfunctionto detecttax non-
complianceandto perhapsassumea tax collectingfunc-
tion,"id. at 639,and"thatthedetectiorof fraudandabuse
would haveonly beena by-productof the proposedax
complianceaudit,"id. at 640. The courtthusdetermined
thatthedistrictcourtdid notcommitclearerrorin finding
"that the proposedaudit of Burlington Northernwases-
sentiallyatax complianceauditto beconductegursuant
to a long-term, regulatoryplan.” Id. at 641. The Fifth
Circuitadditionallyconcludedhatinspectorsseneratdo
not haveauthorityto conductregulatorycomplianceau-
dits"which aremostappropriatelyiewedasbeingwithin
theauthorityof the agency itself."” Idat 642.

In this case,appellantscontendthat the Inspector
General'paymentimitation review [**7] wasa regula-
tory complianceauditwhichwassolelywithin theauthor-
ity of the CFSAto conduct;thereforeundertherule set
forth in BurlingtonNorthern,thelnspectoiGenerabcted
beyondthe scopeof his authority when he subpoenaed
informationfrom appellantsWe note,howevera signif-
icantdifferencebetweertheauditatissuein thecasesub
judiceandtheauditatissuein Burlington Northern—the
InspectorGeneralin this casebeganits investigationin
responséo a specificallegationof fraudandabusen the
Mitchell Countydisasteprogram.Thus,evenwereweto
adoptthestandardgetforthin BurlingtonNorthern,which
we declineto do asit is not necessaryo decidethe out-
comeof this case the subpoenagssuedby the Inspector
Generalwould be enforceabléecausdhey werenot is-
suedas part of a regulatorycomplianceaudit which is
solelywithin the authorityof the CFSA toconductn3
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n3In Adairv.Rosd_awFirm,867F. Suppl1111
(D.D.C.1994) the United StateDistrict Courtfor
the District of Columbia strongly criticized the
Fifth Circuit'sdecisionin BurlingtonNorthern,id.
867 F. Supp.at 1117. The court concludedthat
"Burlington Northern imposedlimits on the au-
thority of Inspectors General thdb notappear on
the face of the statuteor in its legislativehistory."
Id. As statedabove,we neednot establishdefi-
niteboundarie®f thelnspectoiGeneral'subpoena
powerbecausein this casethe USDA's Inspector
Generalactedwell within his authority when he
issued thesubpoenas question.

[**8]

ThelGA specificallydirectsthe InspectorGeneralo
coordinate"activities designed... to preventand detect
fraudandabuse'ln departmentgbrograms.5 U.S.C.app
§ 2(2)(B). To enablethe InspectorGeneralto carry out
thisfunction,thelGA authorizeghelnspectoiGenerato
conduct'audits,"seeid. § 4(b)(1)(A), for the purposeof
promoting"efficiency" anddetecting‘fraud andabuse,"”
seeid. 8§ 2(2)(A)(B). The IGA's legislative history sug-
geststhat such audits are to have three basic areasof
inquiry:

(1) examinationsof financial transactions,
accounts,and reportsand reviews of com-
pliancewith applicabldawsandregulations,
(2) reviewsof efficiencyandeconomyto de-
terminewhetherthe auditedentity is giving
dueconsideratiomo economicaindefficient
managementtilization,andconservatiomf
its resourcesand to minimum expenditure
of effort, and(3) reviewsof programresults
to determinewhetherprogramsor activities
meetthe objectivesestablishedy Congress
or the establishment.

S.Rep.No. 95-1071,at 30 (1978), reprinted in, 1978
U.S.C.C.A.N.2676, 2703-04.To enablethe Inspector
Generato conductsuchauditsin aneffective[**9] man-
ner, the IGA providesthe InspectorGeneralwith broad
subpoengowerwhichis "absolutelyessentiato thedis-
chargeof thelnspector... General'sunctions,"for "with-

out the powernecessary[*1011] to conducta compre-
hensiveaudit..., the Inspector... Generalcould haveno
seriousimpacton the way federalfundsare expended.
Id. at 2709.

This caseillustratesthe necessityof the Inspector
General'sauditing and subpoengowers.The Inspector
Generafeceiveda hotlinecomplaintregardingguestion-
able paymentsin the CFSA's Mitchell County disaster

program.The InspectorGeneralappropriatelybeganan
investigationof the programto detectpossibleabuseAs
part of the audit, the InspectorGeneralrequestednfor-
mationfrom programparticipantsto determinewhether
thepaymentgheyreceivedverewarrantedWhenappel-
lants,who wereprogramparticipantsrefusedo produce
therequestednformation,the InspectorGeneralutilized
its subpoengpowersto acquirethe necessarynforma-
tion. Withoutthisability toissuesubpoenaghelnspector
Generalwould be largely unableto determinewhether
the programandits benefitrecipientswere operatingin
anappropriatanannerThus, [**10] anabuseof thesys-
tem,whichthelnspectoiGeneralvasspecificallycreated
to combatcouldpossiblygoundetectedandgovernment
wasteandabusecouldcontinueuncheckedThesubpoena
power,whichthelnspectoiGenerabppropriatelynvoked
in this casejs vital to the InspectorGeneral'sunction of
investigatingfraud andabuse irfederal programs.

Appellantscontencthatthe InspectorGenerals only
authorizedto detectfraud and abusewithin government
programs,and that programadministratorsare respon-
sible for detectingabuseamong program participants.
While we agreethat IGA's main function is to detect
abusewithin agencieshemselvesthe IGA's legislative
historyindicateghatinspector$§seneralrepermittedand
expectedo investigatepublic involvementwith the pro-
gramsin certainsituations.Congressmahevitas,a co-
sponsorof the IGA, statedthat the InspectorGeneral's
"public contactwould only be for the beneficial and
neededpurposeof receivingcomplaintsaboutproblems
with agencyadministrationand in the investigationof
fraud and abuseby those personswho are misusing
or stealing taxpayerdollars.” 124 Cong. Rec. 10,405
(1978).From this statement, [**11] we concludethat
the InspectorGeneral'spublic contactin this casewas
appropriatebecauset occurredduring the courseof an
investigationinto allegedmisuseof taxpayerdollars.n4
In sum, we concludethat the subpoenasssuedby the
InspectorGeneraldid not exceedthe statutoryauthority
grantedunderthe IGA.

n4 Appellantsalsoarguethat,by requiringtheir
compliancewith the InspectorGeneral'ssubpoe-
nasthecourtessentiallyepriveghemof theirright
to havea hearingregardingpaymentimitation de-
terminations.The generalprocedurdor appealing
CFSA countyandstatecommitteedecisionss set
forth at 7 C.F.R.8§ 780.1-11(1997). Theseprovi-
sionsapplyto "decisionsnadeunderprogramsand
by agenciesassetforth [within theregulations]."7
C.F.R.§780.2(1997).Theprovisionsdo notapply
to anindependenteviewby thelnspectorGeneral.
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Appellantsalsoclaimthatthesubpoenaweretooin-
definite and wereinduly burdensomeCFSA regulations
require program participante retain[**12] records for
aperiodof two yearsfollowing the closeof the program
year.See7 C.F.R.8§ 708.1(1997).Appellantsarguethat
thelnspectoiGeneratannosubpoenaecordsvhichpre-
datetherequiredretentionperiod.We do not agreewith
appellantsargumentWhile appellantsare not required
to retainrecordsbeyondthe two-yearperiod,no indica-
tion existsthatrecordscreatedprior to the retentionpe-
riod shouldbefreefromthelnspectoiGeneral'subpoena
powersCf. Phillips PetroleumCo.v. Lujan,951F.2d257,
260 (10th Cir.1991) ("Plaintiff's duty to discloserecords
is not limited to recordswhich plaintiff could havelaw-
fully destroyedut,insteadhasretained.")United States
v. Frowein, 727 F.2d 227,234 (2d Cir.1984) ("The only
purposefor the five-yeartime limit wasto preventthe

recordretentionburdenfrom becomingunreasonable...

This concernis not applicableherein since appellants
have,in fact, retainedherecordssought.").

Appellantsfurthercontendhatthe subpoenaareun-
duly burdensomebecausethe 1990 and 1991 records
soughtby the InspectorGeneral“were maintainedand
controlled by [appellant] J.C. Griffin, Sr., who hasno
mental [**13] capacityto explain the recordkeeping
[*1012] systemnutilizedin 1990and1991norhisdealings
with theUSDA during[that] time period."AppellantsBr.
at18.WedonotbelievethatMr. Griffin's mentalincapac-
ity hasanybearingon the enforceabilityof the Inspector
General'subpoenadAt this stagethelnspectorGeneral
is merelyrequestingnformationfrom appellantaspart
of a largeinvestigationinvolving many programpartic-
ipantsin Mitchell County. The InspectorGeneralhas
not requestedhat Mr. Griffin explainthe contentsof his
recordsor hissystenfor maintaininghem.Consequently,

we are unableto concludethat the subpoenasreatean
undueburdenuponMr. Griffin or any of the otherappel-
lants.

Finally, appellant Draffin & Tucker, C.P.A.
("Draffin"), n5 contendghat Georgia'saccountant-client
privilege preventsthe Inspector Generalfrom obtain-
ing recordswhich could eventuallybe usedagainstap-
pellantsunder a statelaw theory of fraud. "No confi-
dential accountant-clienprivilege exists underfederal
law, and no state-creategrivilege hasbeenrecognized
in federalcases."SeeCouchv. United States 409 U.S.
322,335,93 S.Ct. 611,619, 34 L. Ed. 2d 548 [**14]
(1973); accordlIn re Int'l Horizons,689 F.2d 996, 1004
(11th Cir.1982).NonethelessDraffin adduceghatif the
InspectorGeneral's'investigationis an effort to estab-
lish atheoryof fraud applyingGeorgialaw," Draffin Br.
at 6, Georgia'saccountant-clienprivilege preventsthe
InspectorGeneralfrom acquiringinformationwhich re-
latesto that theory. Draffin's argumentis without merit
becausegvenif we wereto recognizea state-createdc-
countant-clientprivilege, at this stageof the Inspector
General'sinvestigation,specific claims involving ques-
tions of state law haveot arisen. See Int'l Horizons, 689
F.2dat 1003.

n5 Draffin performsaccountingwork for the
other appellantsinvolved in the case.As such,
manyof appellantstecordsweresubpoenaettom
Draffin directly.

[IIl. CONCLUSION

Forthereasonsetforth in this opinion,we AFFIRM
the district court's decision to enforce the Inspector
General'subpoenas.
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OPINION:
MEMORANDUM OPINION AND ORDER

GEORGEB. DANIELS, DISTRICT JUDGE:

The partiesin this action have madecross-motions
for summaryjudgment.For the reasonssetforth below,
defendantsimotionsfor summaryjudgmentare granted
andplaintiffs' cross-motiorfor summanjudgments de-

nied.As aresult,theothermotionspendingin thisaction
aremoot. nl

nlTheothermotionspendingin thisactionare
the InspectorGeneral'sviotion to Dismissor Stay,
Plaintiff's Motion for a Preliminarylnjunction,and
Legal Servicesfor New York City's Motion for
Retentionof the InspectorGeneralas a Party.

[*2]
Background

Defendant Legal Services Corporation ("LSC"),
which is headquartereth Washington,D.C., is a non-
profit corporation createdby Congressin the Legal
ServicesCorporationAct of 1974, 42 U.S.C.88 2996
et seq("LSC Act"). LSC was establishedfor the pur-
poseof providingfinancialsupportfor legalassistancen
noncriminalproceedingsr mattergo personginancially
unableto afford legalassistance.42 U.S.C.8§ 2996{a).
Pursuanto this statute | SC contractdo providefunding
to various granteeorganizationghroughoutthe United
States,amongthem defendant_egal Servicesfor New
York City ("LSNY"). LSNY doesnot provide any di-
rectlegal servicesto clients, but distributesthe funding
it receivesto various subgranteerganizationan New
York City. Plaintiffs, Bronx Legal Servicesand Queens
Legal ServicesCorporation arenon-profitorganizations
thatreceivefundingfrom LSNY to providelegalservices
to eligible low incomeindividualsin New York City. n2
LSNY providesfundingto plaintiffs pursuanto contracts
("the Contracts")negotiatedand executedn New York
andgovernecdby New York law.

n2 Legal Servicedor the Elderly ("LSE") was
formerlyaplaintiff in thisaction.Pursuanto astip-
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ulation betweenthe parties,this Court dismissed
LSE's claimsas mooion DecembeB, 2001.

[*3]

In 1999, the Office of the InspectorGeneralof LSC
("OIG") decidedto audit the accuracyof the reporting
dataprovidedto LSC. OIG madetwo separatagequests
or "data calls" to a sampleof LSC granteeschosenat
random,including LSNY. In datacall numberone, the
OIG requestedhat LSNY, andplaintiffs throughLSNY,
produceinformation which included casenumbersand
problemcodeswithout client names.In datacall num-
bertwo, the OIG requestedlient namesand casenum-
bersfor eachclosedcase Plaintiffs refusecdto provideto
LSNY, andLSNY refusedo provideto the OIG, thefull
nameof eachclient. PlaintiffsandLSNY maintainedhat
productionof this information, coupledwith the prob-
lem codespreviouslyproducedwould requiredisclosure
of privilegedinformationandwould violate the Codeof
ProfessionaResponsibilityof the New York StateBar
Associationandthe Disciplinary Rulesof the Appellate
Division of theNew York SupremeCourt.

OnoraboutMarch22,2000,theOIG issuecanadmin-
istrative subpoenaequiringLSNY to producethe client
namesttheOIGin WashingtonP.C..OnApril 25,2000,
the OIG filed apetitionin theUnited StatedDistrict Court
for the District [*4] of Columbiafor summaryenforce-
mentof theadministrativesubpoend'the D.C. Action").
Plaintiffs were neither servedwith the subpoenanor
namedasrespondenti the summaryenforcemenpro-
ceedingn theDistrict of Columbia.Howevertheyfeared
thatLSC would terminateLSNY's funding for failure to
provide the information requiredby the subpoenaand
LSNY might, in turn, terminateplaintiffs’ funding for
the samereason.Therefore,on May 4, 2000, plaintiffs
commencedhis actionrequestinghatthis Courtdeclare
that defendanthaveno right to demandrom plaintiffs,
andplaintiffs haveno obligationto provideto defendants,
theadditionalinformationthatthe OIG subpoenaetfom
LSNY. Theyalsorequesthatthis Courtenjoindefendants
from deprivingplaintiffs of funding, andfrom terminat-
ing anddebarringplaintiffs from anyfuturefunding,asa
resultof their refusalto providethe additionalinforma-
tion.

On Junel4, 2000, the D.C. District Court issueda
decision infavor of OIG onthe petitionfor summary en-
forcementof the administrativesubpoenaSee United
Statesv. Legal Servicedor New York City, 100 F. Supp.
2d 42 (D.D.C. 2000). The court rejected[*5] LSNY's
blanketassertionof attorney-clientprivilege, while not
foreclosingspecific claims regardingindividual clients.
That court also held that the requirementundersection

509(h)of the 1996 OmnibusAppropriationsAct thatre-
cipientsof LSC funds produceclient namesto auditors
(1) wasunambiguous its requirementhatLSCgrantees
makeavailableclientnamesijrrespectiveof theircontext,
and(2) providedalegalbasisfor lawyersundersubpoena
to discloseclient nameswithout breachingtheir obliga-
tionsunderNew York's rulesof ethics.ld. Thatdecision
wasaffirmedonappeabndremandedo thedistrictcourt
to allow LSNY to make any specific privilege claims.
United Statesv. Legal Servicesfor New York City, 346
U.S.App. D.C.83, 249F.3d 1077(D.C. Cir. 2001).

After thedecisionsn theDC Action, LSNY requested
thatplaintiffs providetherequestedhformationto LSNY
andthe OIG pursuanto the Contracts Plaintiffs contin-
uedto refuseto providesuch informatiorto LSNY.

OIG and LSC now move for summaryjudgment.
LSNY movesfor partialsummaryjudgmentwith the ex-
ception of plaintiff's claims, if any, of attorney-client
privilege with [*6] regardto any individual clients.
Plaintiffs haveindicatedthat they "are not assertingat-
torney-clientprivilege asa basisfor refusingto provide
theinformation."(Plaintiff's Memorandunin Opposition
to Defendants'Motion for Summary Judgmentand
in Support of Plaintiffs’ Cross-Motionfor Summary
Judgment("Pls." Mem.") at 5.) Thus, a decisionin
LSNY's favor is alsodispositiveof this action.Plaintiffs
opposeahesamotionsandmakesa cross-motiorfor sum-
maryjudgment.

Discussion

UnderRule 56, summaryjudgmentmay be granted
wherethereareno genuindssueof materialfactandthe
moving party is entitledto judgmentasa matterof law.
Fed.R.Civ.P56(c). A genuineissueof materialfact for
trial existsif, basedon the recordasa whole, a reason-
ablejury couldreturna verdictfor the nonmovingparty.
Andersorv. Liberty Lobby,Inc.,477U.S.242,91 L. Ed.
2d202,106S.Ct. 2505(1986).A districtcourtmustview
therecordin the light mostfavorableto the nonmoving
partyby resolvingall ambiguitiesanddrawingall reason-
ableinferencedn favor of that party. MatsushitaElec.
Indus. Co. v. Zenith Radio, 475 U.S. 574, 587-88, 89
L. Ed.2d 538,106 S.Ct. 1348(1986); [*7] Anderson,
477 U.S. at 255; Tomkav. Seiler Corp., 66 F.3d 1295,
1304 (2d Cir. 1995). The moving party bearsthe burden
of demonstratinghat no genuineissueof materialfact
exists. Anderson,477 U.S. at 256; Tomka,66 F.3d at
1304.

Plaintiffs arguethat they are prohibited from pro-
ducingthe client namesrequestedy the OIG because,
when coupledwith the problem codesthat were previ-
ously disclosed the information constitutesa client se-
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cret. Section1200.190f New York's Disciplinary Rules,
22 N.Y.C.R.R. 1200.19, statesthat "except when per-
mitted under1200.19(c)of this Part, a lawyer shall not
knowingly: (1) reveala. . . secretof a client." Section
1200.19(c)(2)providesthat "[a] lawyer may reveal. . .
secretawvhen. . . requiredby law or courtorder."ld. A
"secret'is definedas"otherinformationgainedn thepro-
fessionalrelationship[besidesinformation protectedby
theattorney-clienprivilege] thattheclienthasrequested
be held inviolate or the disclosureof which would be
embarrassingr would be likely to be detrimentalto the
client."1d.

Plaintiffs asserthat the requested*8] information
is a client secretfor two reasonsFirst, plaintiffs asserts
that disclosureof the fact of plaintiffs' representatiomnf
individual clientsis embarrassingp theclientsbecausét
revealghattheclientsareindigent.(Pls.'Mem.at11-12.)
Second plaintiffs asserthat they representheir clients
on "personal,sensitivematters"andtheir clients would
be embarrassebly disclosureof the natureof the repre-
sentation(Pls."Mem. at 12.) Plaintiffs do not cite any
caselawthat supportstheseassertionsAs legal support
for their position,plaintiffs cite ethicalopinionsissuedoy
the AmericanBar Associatiorandtheopinionsof thele-
gal ethicsexpertsthatthey haveconsultecon this matter.
(Pls."Mem.at9-10& 12-13.) As aninitial matter,none
of the ABA ethicalopinionscited by plaintiffs presenta
situationsuchasthis onewherethe OIG hasrequested
informationpursuanto statutoryauthority.Furthermore,
the opinionsofferedby plaintiffs do nothavetheforce of
law andthis Courtis notboundby them.See Grievance
Committedor SouthernDist. Of New Yorkv. Simels 48
F.3d 640, 645; United Trans. Union Local Unions 385
and 77 v. Metro-North CommuterRailroad Co., 1995
U.S. Dist. LEXIS 15989, 1995 WL 634906,[*9] *5-
6 (S.D.N.Y. Oct. 30, 1995). Thereis no legal basisfor
this Courtto concludethatdisclosureof the existenceor
natureof a client'srepresentationn this contextwould
revealaclientsecretHowever,this Courtneednotreach
thisissuebecauseélisclosureof theclienthamesequested
by defendantss requiredby law.

Plaintiffs arguethatthe LSC Act doesnotrequirere-
cipientsof LSCfundsto discloseclientsecretandspecif-
ically providesthatLSC shallnotinterferewith anattor-
ney'sethicalobligations See42 U.S.C.§ 2996€b)(3).n3
However, section509(h) of the OmnibusConsolidated
Rescissionsand AppropriationsAct of 1996, Pub. L.
No. 104-134,110 Stat.1321,1321-59(1996) ("Section
509(h)"), supersedethe restrictionsof § 2996e(b)(3)of
the LSCAct. Section509(h)stateshat:

Notwithstandingsection 1006(b)(3) of the
Legal ServiceCorporationAct (42 U.S.C.

2996e(b)(3))financialrecordstimerecords,
retaineragreementglient trustfund andel-

igibility records,andclient namesfor each
recipientshallbemadeavailableto anyaudi-

tor or monitorof therecipient,includingany

[*10] Federaldepartmenbr agencythatis

auditingor monitoringtheactivitiesof there-

cipient,andanyindependenauditoror mon-

itor receivingFederafundsto conductsuch
auditingor monitoring,includinganyauditor
or monitorof the Corporationexceptfor re-

portsor recordssubjecto theattorney-client
privilege.

Id. (emphasisdded)Plaintiffs arguethat Section509(h)
doesnotrequiredisclosureof clientnamesalongwith the
natureof thelegalrepresentation. Thigrgumenfails. In
theDC Action, thedistrictcourtheldthatthereferencen
Section509(h)to clienthamesdid not"dependuponcon-
text."100F. Supp2dat47.Thecourtof appealsffirmed
thedistrictcourt'sruling andnotedthat,sinceLSCregula-
tionsrequireretaineragreemento containthe natureof
thelegalrepresentatiorfisclosureof retaineragreements
alongwith clientnamesunderSection509(h)"would re-
vealexactlythesortof information"soughto bewithheld,
thatis "the generaimatterof individual clients'represen-
tations."249 F.3d at 1083 (citationsomitted). The court
of appealsejected_SNY'sargumenthatSection509(h)
doesnotrequiredisclosurd*11] of retaineragreements
in a mannerthat connectsthe agreementaith client
namesand statedthat "if Congresshad intendedto re-
quire productionof 'time records,retaineragreements,

. . andclient names'only whendisassociatedrom one
another,surelyit would havesaid so in termsdifferent
from the simpleconjunctive phrasingn § 509(h)."Id.

n342 U.S.C8 2996e(b)(3yeads:
The Corporation[LSC] shall not, un-
der any provision of this subchapter,
interfere with any attorneyin carry-
ing out his professionalresponsibil-
ities to his client as establishedin
the Canonsof Ethics and the Code
of ProfessionaResponsibilityof the
AmericanBar Association(referredto
collectivelyin this subchapteas"pro-
fessionatesponsibilities"prabrogate
astoattorneysn programsassistedin-
der this subchaptethe authority of a
Stateor otherjurisdiction to enforce
thestandardef professionatesponsi-
bility generallyapplicableto attorneys
in suchjurisdiction. The Corporation
shall ensurethat activities underthis
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subchaptearecarriedoutin amanner
consistentvith attorneysprofessional
responsibilities.

[*12]

This Court agreeswith the D.C. Court of Appeals'
interpretationof Section509(h)andwill not graft addi-
tionalrequirementinto the statutethatwerenotincluded
or intendedoy CongressTherefore gvenif therequested
information doesconstitutea client secret,plaintiffs are
relievedof any perceivedethicalobligationsto withhold
clientnamesandthenatureof therepresentatiobecause
they arerequiredby law to disclosethe requestednfor-
mation. See22 N.Y.C.R.R.1200.19(c)(2) Plaintiffs do
notdisputethattheyarerecipientsof LSC fundsthrough
LSNY, and plaintiffs are not exemptfrom the require-
mentsof section509(h) merely becausehe funds that
theyreceive fromLSC arefunneledthroughLSNY.

Furthermorethe provisionsof the Contractsalsore-
quire plaintiffs to provide the requestednformation to
defendants.Section 14.3 of the Contractsstatesthat,
notwithstandingany other provisionsof the Contracts,
plaintiffs will comply with the "AssurancesGiven By
Applicantas Conditionfor Approval of Grant'madeby
LSNY to [LSC], a copy of which Assurancesiasbeen
providedto [plaintiffs]." (SchereDecl.,Exh. A at27, 8§
14.3; Schererecl., Exh. B [*13] at27,8 14.3.) The
Assuranceprovidethat LSNY andplaintiffs will "com-
ply with the [LSC Act], and any applicableappropria-
tions act andany otherapplicablelaw, all requirements
of therulesandregulationspolicies,guidelinesjnstruc-
tions, and other directivesof [LSC] . . . ." (Schwartz
Decl.,, Exh.E at 12, § 1.) (emphasisadded.) Section
509(h)is onesuchapplicableappropriationsact, particu-
larly becausé referencetheLSCAct. A provisionin the
Assurancesilso substantiallyduplicatesSection509(h).
n4 (SchwartzDecl., Exh. E at 12, § 9.) Additionally, a
provisionin the Contractdhemselvesubstantiallydupli-
catesSection509(h).n5 (ScheremDecl., Exh. A. at4, §
3.2(c); Schereecl., Exh. B. at 4, 8 3.2(c).) As these
provisionsin the Assurancesndin the Contractsncor-
porateSection509(h),theyareentitledto the sameinter-
pretationthatthis Courthasgiven Section509(h),which
is that theseprovisionsrequire plaintiffs to disclosethe
requestednformation.

n4 Sectiord of the Assuranceseads:
notwithstandingrantassurancaum-
ber 10 below, and § 1006(b)(3)
of the LSC Act, 42 US.C. §
2996€b)(3), [LSNY and plaintiffs]
shallmakeavailablefinancialrecords,
time records, retainer agreements,

clienttrustfundandeligibility records,
andclient namesgxceptfor thosere-
ports or recordswhich would prop-
erly be deniedpursuantto the attor-
ney-clientprivilege,to [LSC] andany
federal departmentor agencythat is

auditingor monitoringtheactivitiesof

[LSC, LSNY or plaintiffs] andanyin-

dependentuditor or monitor receiv-
ing federalfundsto conductsuchau-
diting or monitoring,includinganyau-
ditor or monitorof [LSC].

[*14]

n5 Section3.2(c) of theContractgeads:
notwithstanding paragraphs(a) and
(b) above, and 8 1006(b)(3) of the
LSCAct, 42U.S.C.8 2993(b)(3)[sic]
[plaintiffs] shallmakeavailablefinan-
cial records, time records, retainer
agreements;lient trustfundsandeli-
gibility recordsandclientnamesgx-
ceptfor thosereportsor recordswhich
would properlybe deniedpursuanto
theattorney-clienprivilege,to LSNY
andanyFederaldepartmenbr agency
thatis auditing or monitoringthe ac-
tivities of [LSC], LSNY or [plaintiffs]
andanyindependenauditoror moni-
tor receivingFederafundsto conduct
suchauditingor monitoring,including
any auditoror monitorof LSNY.

Plaintiffs other argumentsare also without merit.
Plaintiffs arguethatthe informationrequestedy defen-
dantsis unnecessargndunreasonablddowever this is-
suehasalreadybeendecidedin the DC Action. In that
action,LSNY contestedhe reasonableness the infor-
mationrequestedby the OIG andarguedthattherequest
wasundulyburdensomeBoththeD.C. District Courtand
theD. [*15] C.Courtof Appealsrejected.SNY'sargu-
ment.The district courtstatedthat"it is notthe province
of thiscourtto decidethebestwayfor . .. OlGto carryout
its responsibilities"and held that OIG's requestwas not
unreasonablel00F. Supp2dat47.Thecourtof appeals
affirmedthedecisionof thedistrictcourtandheldthatthe
informationwasrelevantandwould not "unduly disrupt
or seriouslyhindernormaloperations.”249F.3d at 1084
(citationsomitted).In thepresentction,LSNY is merely
requestingfrom plaintiffs the information requestedf
LSNY by theOIG. Thisinformationhasalreadybeende-
terminedto bereasonabl@ the DC Action andplaintiffs
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haveoffered no basisfor this Courtto makea different
finding.

Plaintiffs also argue that the Inspector General
Amendment#ct of 1988,5 U.S.C.app.3, is unconstitu-
tional. This actdesignate$ SC asa "designated-ederal
entity" and grantsthe OIG the authority "to require by
subpoenahe productionof all information, documents,
reportsanswerstecordsaccountspapersandotherdata
anddocumentaryevidencenecessaryn the performance
of thefunctionsassigned*16] bythisAct...."5U.S.C.
app.3888G(a)(2)& 6(a)(4).Plaintiffsarguethatthe OIG
is notagovernmentagntityandCongressinconstitution-
ally delegatedts legislativepowerto a private entity by
giving the OIG the authority to subpoenaPlaintiffs at-
temptto supportheirargumentvith two casesHowever,
thesecases areeadily distinguishable.

Plaintiffs quote languagefrom Loving v. United
States 517 U.S.748,758,135L. Ed. 2d 36,116 S. Ct.
1737(1996) stating'thefundamentaprecepof thedele-
gationdoctrineis thatthelawmakingfunctionbelongso
Congress . . andmaynotbe conveyedo anothebranch
or entity" and from PanamaRefiningCo. v. Ryan, 293
U.S.388,421,79L. Ed. 446,55 S.Ct. 241, 1 Ohio Op.
389(1935),stating"Congressnanifestlyis notpermitted
to abdicateor to transferto otherstheessentialegislative
functionswith which it is thus vested."(PIs.' Mem. at
22.) Theholdingin Loving is actuallycontraryto plain-
tiff's position. The Court held that Congressaslimited
delegatiorpowers.SeelLoving,517 U.S.at 751 (holding
Congressiaspowerto delegatsts constitutionalauthor-
ity [*17] to the Presidento define"aggravatingfactors
that permit a court-martialto imposethe deathpenalty
upona memberof the Armed Forcesconvictedof mur-
der.") Thelanguageplaintiff quotesrom theopinionwas
merely a statemenof the generalrule in orderto illus-
trate an exceptionto the rule. In PanamaRefining Co.,
the Court held that legislation which delegatedunlim-
ited authority to the Presidento passa law prohibiting
the transportatiorof petroleumand petroleumproducts
was unconstitutional. 293 U.S. 388. The Court stated
that while Congresshasthe authority to delegatesome
of its functionsto others,jt maynotdelegateanessential
lawmakingfunctionto anentitywithoutprescribingsome
limits to theentity'sauthority. Id. at421-33.In contrasto
the unlimited lawmakingauthority delegatedn Panama
RefiningCo., the InspectorGeneralAmendmentsct of
1988merelygrantstheOIG limited authorityto subpoena
specificinformationin conductingaudits.Thus,Panama
Refining Co. is alsoinapposite Accordingly, thereis no
basisfor this Court to hold that the InspectorGeneral
Amendment#ct of 1988is unconstitutional [*18]

PlaintiffsalsoarguethatSection509(h)is unconstitu-

tional. Plaintiffs cite threereasongn supportof thisargu-
ment. First, plaintiffs arguethat Section509(h) violates
the separationof powersprinciple becausat infringes
onthejudicial functionof regulatingattorneysy requir-
ing attorneyswho receiveLSC fundsto discloseclient
secretsHowever,New York's ethical rules allow attor-
neysto revealclient secretsvhenrequiredby laws such
as Section509(h), therebyforeclosingany infringement
argumentsSee 22 N.Y.C.R.R1200.19(c)(2).

Plaintiffs arguethat Section509(h) violatesthe First
Amendmentby requiring disclosureof the identity of
clientsexercisingheirright of associationo consultwith
an attorney,without any compellingneedfor the disclo-
sure.However thereis asoundreasorfor thedefendants'
requestOIG is requestinghe informationfrom LSNY,
andLSNY is requestinghe informationfrom plaintiffs,
becaus®IG is carryingoutthepurposegor whichit was
establishedto audit andinvestigateL SC andrecipients
of LSC funds.See 5 U.S.Capp 3 8 2.

Plaintiffs final constitutionalarguments thatSection
509(h)violates[*19] due processand equalprotection
by requiringdisclosureof client secretsasa conditionof
receivingfederalfunds. Plaintiffs arguethat clients'due
processights are violated becausehey are requiredto
unreasonablylisclosetheir associatiorwith plaintiffs as
a conditionof receivingfederallyfundedlegal services.
As previously stated, the information requesteds not
unreasonablandthe OIG is requestinghe information
to fulfill its statutoryfunctions.Plaintiffs' equalprotec-
tion argumentis that only indigent peopleare affected.
However, indigencealoneis not a suspectclassunder
equalprotectionanalysis.See,e.g., Maherv. Roe,432
U.S.464,471,53L. Ed.2d484,97S.Ct.2376(1977)(ci-
tationsomitted) (the SupremeCourt"hasneverheldthat
financial needaloneidentifiesa suspectlassfor equal
protectionanalysis.");Woev. Cuomo,729 F.2d 96, 103
(2d Cir. 1984) (citations omitted) ("the SupremeCourt
hasconsistentlyheld that poverty without moreis not a
suspectlassification.")Accordingly,thereis nobasisfor
this Courtto hold that Section509(h)is unconstitutional.

For the foregoingreasonsdefendants' [*20] mo-
tions for summaryjudgmentare grantedand plaintiff's
cross-motiorfor summaryjudgments denied.Theother
motionspendingin this actionare, thereforemoot.
Dated: New York, New York

August7, 2002

SO ORDERED:

GEORGEB. DANIELS

United State®istrict Judge
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OPINION: [*238]
NEAL P. McCURN,C.J.
MEMORANDUM-DECISION AND ORDER

This mattercomesbeforethe courttodayon areturn
of anorderto showcauseasto why therespondentiNew
York StateDepartmenbf TaxationandFinancg"State"),
shouldnot be compelledto comply with an administra-
tive subpoenalucestecumissuedpursuantto 5 U.S.C.
app.3 § 6(a)(4) (WestSupp.1992) by the United States
Departmenbf Labor'sOffice of InspectorGeneral This
court has jurisdiction over the dispute pursuantto 28
U.S.C.8 1345(1988) (proceedingnvolving the United
States).

I. BACKGROUND

In 1978,in aneffort to controltherising tide of inef-
ficiencyandabusean federalprograms,[**2] Congress
enactedhe InspectorGeneralAct of 1978 ("Act"). The

Act establishedOffices of InspectorGeneralin fifteen
federalagenciesincludingthe Departmenbf Labor.The
Officeswerecreatedo leadeachagency'sffortsin pro-
moting efficiencyandpurgingwasteandfraudfrom their
programs.SeeAct, Pub.L. No. 95-452,§ 2, 92 Stat.
1101,1101(1978). To accomplishthesegoals,the Act
requiresinspectorGeneraldo conductauditsof, andin-
vestigationsnto, agency programsd. §4(a)(1).

CongresgavethelnspectoGeneralsweepingnves-
tigative powersto performtheir functions.Most notably
(atleastfor purposeof this proceeding)Congresgave
the InspectorGeneralsauthority to issueadministrative
subpoenasor the production”of all information, docu-
ments,reports,answersrecords,accounts papers,and
other dataand documentaryevidencenecessaryn the
performanceof their functions. . . ." 5 U.S.C.app.3 §
6(a)(4). Significantly, the Act placesfew restrictionson
the InspectorGeneralssubpoengower. The only sub-
stantiverestrictionrelatesto subpoenasssuedto other
federalagencies;after addingthat limitation, Congress
left the [**3] InspectorGeneralstemainingsubpoena
power essentiallynfettered.

PursuantoitsauthorityundertheAct, theDepartment
of Labor'sOffice of InspectorGeneral("OIG") investi-
gatesactivitiesrelatedto, interalia, the Department'sob
TrainingPartnershipAct ("JTPA"). The OIG is currently
conductingan auditto determinewhethervariousJTPA
participantshavesatisfiedthe JTPA'straining and assis-
tancerequirementsSeeCampbelDecl.(10/7/92)P 4. As
partof its audit,the OIG hassubpoenaeffom the State
wagerecordsof approximatelyl50 JTPA participants.
SeePetition (11/5/92)exh."2" (subpoenaincluding list
of 150 JTPA participants).The OIG hasspecificallyre-
questedrecordsshowing: (1) the namesand addresses
of theparticipantstespectiveemployers{2) theemploy-
ers'ID numbers;(3) the participants'earnings;and (4)
the participants’hoursworked. According to the OIG's
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Regionallnspector,the recordssoughtwould assistthe
OIG in determiningwhethertheinformationcontainedn
the participantsJTPA files is accurate CampbellDecl.
(10/7/92)P 6.

The Regionallnspectorattestshat shehasrequested
thisinformationfrom the Statebecaus¢**4] "the wage
recordsmaintainedby New York Statearethe mostreli-
ableand,in someinstancestheonly independensources
of verification." Id. The OIG's efforts have beenham-
pered howeverpy the State'sefusalto producethe sub-
poenaedlocumentsThe Statebasests refusaluponFed.
R. Evid. 501 and N.Y. Tax L. § 697(e)(1)(McKinney
1987), which, the State contends,consideredtogether
erectanabsoluterivilegeto disclosureof thesubpoenaed
records.After unsuccessfullynegotiatingfor the disclo-
sureof therecordsthe OIG commencedhis proceeding
pursuanto theAct, 5 U.S.C.app.3 § 6(a)(4) [*239] to
compelproduction.nl

nl The relevantportion of 5 U.S.C.app.3 §
6(a)(4)stateghat"subpoenals]in the caseof con-
tumacyor refusalto obey, shall be enforceabldy
orderof anappropriatdJnited Statedistrictcourt.

II. DISCUSSION
A. State'sargument againstcompliance

As previewedabove the State'sefusatlto disclosethe
subpoenaecdecordsis baseduponits constructiorof the
interplay [**5] of two statutes:Fed.R. Evid. 501 and
N.Y. TaxL. §697(e)(1).Thus,thisdiscussiorbeginswith
a briefexaminatiorof thosetwo statutes.

The Statefirst arguesthat Rule 501 ("Privileges"),a
federallaw, dictatesthat the OIG's subpoengpower is
subjectto statelaw governingprivileges.The portion of
Rule501 uponwhich theState reliespecificallystates:

In civil actionsandproceedingswith respectto an ele-
mentof aclaim or defenseasto which Statelaw supplies
therule of thedecision theprivilegeof awitness person,
governmentstateor political subdivisionthereofshallbe
determinedn accordancevith Statelaw.

Fed.R. Evid. 501.n2 ConstruingRule 501 asa mandate
that privilegessetforth in statelaw limit the OIG'sin-

vestigativeauthority, the Stateinvokesthe privilege set
forthin N.Y. TaxL. 8 697(e)(1)in an effort to avoidthe
subpoenaSection697(e)(1)statesjn pertinentpart:

Exceptin accordance&vith properjudicial orderor asoth-
erwiseprovidedby law, it shall be unlawful for the tax

commission . . to divulgeor makeknownin anymanner
the amountof incomeor any particularssetforth or dis-

closedin anyreportor returnrequired[**6] underthis

chapteror undersectionone hundredseventy-one-af

this chapter.

n2 Rule 501 containsanothersubstantivero-

vision, aswell, which providesthat "the privilege
of awitness,personsgovernmentState,or polit-

ical subdivisionthereofshall be governedby the
principlesof the commonlaw . . . . " Sincethis

portionrelatesonly to commonlaw privileges,and
theprivilegeinvokedby the Statehereis grounded
in statestatutorylaw, the Statedoesnot rely upon
this provision here.

As the partiesare well aware,today is not the first
time that this court hasreviewedthe state'sargument.
In December,1990, the court considered—andlatly
rejected—thessameargumentsin nearly the identical
context. SeeUnited Statesv. New York StateDep't of
TaxationandFinance Misc. No. 2628(N.D.N.Y.). n3 At
thetime, the Statesimilarly arguedthat Tax Law section
697(e)(1)createsa privilege that preventsthe OIG from
receivingtax andwagerecords.This courtdismissedhe
State'sargumenbased**7] uponthetextof thestatute,
noting that section697(e)(1)is subjectto the limitation,
"exceptin accordancevith properudicial orderor asoth-
erwiseprovidedby law . . . .". In light of this limitation,
the courtconcludedhatthe nondisclosurgrohibitionis
not applicablewhenthe Stateactsin accordanceavith a
properjudicial order.Tr. at 6 (citing In re NewYork State
SalesTax Records,382 F. Supp.1205, 1206 (W.D.N.Y.
1974)).Thus,oncethis courtissueda "properjudicial or-
der"pursuanto thesection6(a)(4)of the Act compelling
the Stateto producethewagerecordsthe Statecouldno
longerrely upon sectior697(e)to refusecompliance.

n3 The OIG hasprovideda transcriptof the
Decembeill, 1990proceedingn which the court
announcedts decision.SeePetition(11/5/92)exh.
"2". Foreaseof referencethattranscriptwill here-
inafterbe referredo as "Tr."

The law hasnot changedn the two yearssincethis
courtissuedits last order. Still, the [**8] Stateonce
againchallengedhe subpoenandthis court'spowerto
compelcompliance The only differencebetweerthein-
stantproceedingandthe 1990proceedings thatthe State
hasbolsteredts argumentsn oppositionto thesubpoena.
The Statecontendshatthis courterredin issuingits 1990
orderand asksthe court to reconsiderits reasoningoe-
hind compellingcompliancen4 The State'sargumenis
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[*240] groundedprimarily in a 1978 decisionby the
New York StateCourtof Appeals,NewYork StateDep't
of Taxationand Financev. New York StateDep't of Law,
44 N.Y.2d575, 406 N.Y.S.2d747, 378 N.E.2d 110 (Ct.
App.1978),in which that Court narrowly construedhe
exceptionsto section697(e)(1). The Court of Appeals
limited the phrase"properjudicial order”to meanonly
thosejudicial orderswhich "[effectuate]the enumerated
exceptionsvithin thestatuteor which[arise]outof acase
in whichthereportitselfis atissue asin aforgeryor per-
jury prosecution.'ld. at 582.By all accountsthe OIG's
investigationrelatesto JTPArequirementandthusdoes
not further an exceptionunderthe statuteor otherwise
relateto atax prosecutionTherefore agueghe State the
[**9] "properjudicial order"exceptionuponwhich this
courtreliedin 1990doesnotapply,andsection697(e)(1)
remainsasaviablebarrierto the State'productionof the
subpoenaedecords.

n4 The court's1990ordercompellingdisclo-
sure was not appealable SeeIn re Grand Jury
Subpoendor NewYork StatelncomeTaxRecords,
607 F.2d 566 (2d Cir. 1979).Thus, the Statewas
forced tocomplywith the order.

B. Preemption

Evenif this courtacceptsasit must,the New York
Courtof Appeals'sonstructiorof section697(e)(1) see,
e.g.,Harvey'swagonWheel,Inc. v. VanBlitter, 959 F.2d
153,154 (9th Cir. 1992); TranscontinentalGasPipeline
Corp. v. Transportationins. Co., 953 F.2d 985,988 (5th
Cir. 1992) thatstatutestill doesnotexcusehe Statefrom
complyingwith thesubpoenaThisis becaus¢he State's
expansivanterpretationof section697(e)(1)causeghat
statuteto conflictwith the Act'sequally[**10] expansive
subpoengrovision, § 6(a)(4). Sucha conflict between
stateandfederallaw immediatelygivesriseto thespecter
of preemptionForthereasonsliscussedbelow,thiscourt
findsthat,notwithstandinghe State'snterpretatiorof its
TaxLaw, thatstatutds preemptedy—andthusmustgive
way to—the OIG's subpoengowerasauthorizedby the
Act.

Under the Constitution'sSupremacyClause, state
laws that "interfere with, or are contraryto the laws of
congressareinvalid. U.S.Const.art. VI, cl. 2. Thereare
numerousmeansby which a federallaw may preempt
a statelaw, evenwhen Congressdoesnot specifically
expressts intentto preemptstatelaws in a given field.
Most notably, in the absenceof explicit Congressional
direction,thedoctrineoperateso preempthosestatelaw
which "conflict with" federallaw. Sucha conflict occurs
when"'compliancewith bothfederalandstateregulations

is a physicalimpossibility,' or when a statelaw 'stands
as an obstacleto the accomplishmenand executionof

thefull purposesndobjectivesof Congress."Wisconsin
Pub.Intervenorv. Mortier, 115L. Ed.2d 532,111S.Ct.

2476,2482(1991) (citations[**11] omitted) (quoting
Florida Lime & AvocadoGrowers,Inc. v. Paul,373U.S.
132,142-43,10 L. Ed. 2d 248,83 S. Ct. 1210(1963));

Hinesv. Davidowitz,312 U.S.52,85 L. Ed. 581,61 S.

Ct. 399 (1941)); accord,e.g., Cable TelevisionAss'nv.

Finneran, 954F.2d 91,98 (2d Cir. 1992).

Underthis standard, determination whether astate
law conflicts with a federal law turns upon the pur-
posesand objectivesof Congress.id.; Environmental
EncapsulatingCorp. v. New York, 855 F.2d 48, 53 (2d
Cir. 1988).If, after examiningCongress'purposesand
objectivesin enactinga law, the courtfindsthatthe state
law obstructsfulfillment of thosegoals,thenthe federal
law preemptshe statelaw andthe statelaw will be of
no effect.E.g. EnvironmentaEncapsulatingCorp., 855
F.2dat59(citing PacificGasandElec.Co.v. StateEnergy
Resource€onserv& Dev.Comm'n461U.S.190,216,
75L.Ed.2d752,103S.Ct. 1713n.28(1983)); seeMotor
VehicleMfrs. Ass'nv. Abrams,899 F.2d 1315,1318(2d
Cir. 1990), cert. denied,113 L. Ed. 2d 230, 111 S. Ct.
1122(1991).[**12] SeegenerallyJosel. Fernandez,
The PurposeTest: Shield StateEnvironmentalStatutes
from the Swordof Preemption41 Syracusd.. Rev.1201
(1990).Thus,in orderto determinewhetherthe Act pre-
emptsoperationof section697(e)in this case the court
mustturn [*241] its inquiry to discerningCongress's
purposesndobjectivesn enactingheAct, with specific
attentiongiven to theAct's subpoenarovision.

As discussedbove,Congress'sntentin promulgat-
ing the Act, andgiving the OIG suchbroadinvestigatory
andsubpoenaowerswasto facilitatedetectiorof waste,
fraud,andabusen federalprogramsSeeAct, Pub.L. No.
95-452,8 2, 92 Stat.1101,1101.1n construingthe Act,
at leasttwo Courtsof Appealshavenotedthat "the en-
actmenteflecteccongressionatoncerrthatfraud, waste
andabusen United Statesagenciesandfederallyfunded
programswere ‘reachingepidemicproportions."United
Statess. WestinghousElec.Corp.,788F.2d164,165(3d
Cir. 1986)(quotingS.Rep.No.1071,95thCong.,2d Sess.
4 (1978),reprintedin 1978U.S.C.C.A.N.2676,2679);
accord,United Statess. AeroMayflowerTransitCo.,265
U.S.App.D.C.383,831F.2d1142,1145(D.C.Cir. 1987).
[**13] Whenit promulgatedhe Act, Congresgook the
extrameasureo articulatets beliefthatthesubpoenaro-
vision, section6(a) (4), is anintegralcomponentgritical
to fulfilling the Act'sobjectives:

Subpoengoweris absolutelyessentialo thedischargef
the Inspectorand Auditor General'dunctions.Thereare
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literally thousandsf institutionsin thecountrywhichare
somehowinvolved in the receiptof fundsfrom Federal
programs.Without the power necessanto conducta
comprehensivaudit of theseentities,the Inspectorand
Auditor Generakouldhaveno seriousmpactontheway
federalfunds areexpended.

S.Rep.1071,95thCong.,2d Sess 34, reprintedin 1978
U.S.C.C.A.N.2676, 2709emphasisadded).

It is undisputedthat the OIG seeksto useits sub-
poenapower herein furtheranceof its audit into waste
andabusein the JTPA, a federallyfundedprogram.See
CampbellDecl. (10/7/92)PP4, 6. By invoking the provi-
sionsof TaxLaw § 697(e)(1) theStatehasconstructedn
insurmountabldarrierto the OIG's ability to fulfill that
objective.Given that the OIG's statedobjective mirrors
thatarticulatedoy Congressn promulgatingthe Act, the
[**14] courtcancomfortablyconcludethat the State's
invocationof Tax Law § 697(e)(1)"standsas an obsta-
cle to the accomplishmenandexecutionof the full pur-
posesand objectivesof Congress.'Cf. WisconsinPub.
Intervenor,111 S. Ct. at 2482; Cable TelevisionAss'n,
954 F.2d at 98. Statedmore succinctly,sincethe State's
relianceuponstatelaw to avoidthefederalsubpoenaen-
ders"compliancewith bothfederalandstateregulations
. . . aphysicalimpossibility,” Florida Lime & Avocado
Growers,Inc., 373 U.S.at 142-43 the statelaw, at least
for purpose®f this proceedingis preemptedy the fed-
eral Act. Therefore the Statecannotrely uponN.Y. Tax.
L. §697(e)(1)to avoid compliancevith the subpoena.

The Statepresentsseveralargumentsaasto why the
Act shouldnot preemptsection697(e). Throughoutits
opposition,the Stateurgesthe court to follow the ana-
lytical frameworksetforth by the First Circuit in In re
Hampers,651 F.2d 19 (1st Cir. 1981),in reviewingthis
motion.In HampersMassachusetwsfficials successfully
relied upona state[**15] confidentialitystatutethatis
notablysimilarto section697(e)to block afederalgrand
jury's subpoenaf tax recordslIn reviewingthe privilege
claimsin eachcase,the First Circuit utilized a balanc-
ing test, weighing the state'sinterestin confidentiality
andcandorin reportingagainsthefederalinterestin dis-
closure.From this balancing,the court concludedthat
the stateinterestprevailedand could thuswithstandthe
grandjury's subpoenaHampers 651 F.2d at 23. But see
In re Grand Jury Subpoendor New York Statelncome
TaxRecordq"Grand Jury Subpoena")468F. Supp.575
(N.D.N.Y.1979).n5 The Stateurgesthat [*242] balanc-
ingtestusedn Hamperdeappliedhereto yield thesame
result,i.e. thatthe stateneednot disclosethetax records.

n5 In Grand Jury Subpoenajn furtherance
of aninvestigationinto organizedcrime, a grand

jury empaneledh thisdistrictsubpoenaeftom the
Statevarioustax andwagerecordselatedto its in-
vestigationTheStatemovedto quashthesubpoena
on groundghatcompliancenould contravenesec-
tion 697(e)(1)of theTaxLaw, thesamdaw atissue
in the present matterld. at 576.

JudgeMunsonrejectedthe State'sarguments,
finding that section697(e)(1)is preemptedy the
Fifth Amendmentandtwo federalstatutegovern-
ing grandjury "powersandduties,"18 U.S.C.88§
3332,3333.1d. at577& n.1.While JudgeMunson
consideredthe salutary purposesbehind section
697(e)—toensurepersonabprivacy andto encour-
agetruthful tax reporting—hedid soonly to show
thatthe federalandstateinterestswerenot totally
conflicting. It is nonethelesslearfrom his ruling,
andfrom subsequenulingsby the SupremeCourt
andSecondCircuit, thattheStatecannotely upona
statestatuteto obstructafederally-mandatedctiv-
ity, regardles®f how commendabl¢he State'b-
jectivesmightbe.Sedd. at577;seealsoWisconsin
Pub.Intervenor111S.Ct. at2482;Florida Lime&
AvocadaoGrowers,Inc.,373U.S.at 142-43;Cable
TelevisionAss'n,954 F.2dat 98.

[**16]

In this court'sview, theapproactutilized in Hampers
is inappropriatein casessuchas the present,in which
a state'sconflict with a Congressionainandates so ab-
solute.Unlike Hampersthis casepresentsa situationin
which Congresshasclearly announcedhe federalgov-
ernment'sobjective and prescribedspecific means,the
OIG's broad subpoengpower, by which that objective
mustbefulfilled. Whereasn Hamperghecourtaddressed
afederalgrandjury'sinterest—noCongress'siterest—in
reviewingvariousdocumentgspartof acriminalinvesti-
gation,herethis courtis facedwith a clearCongressional
mandatewhich the Stateseeksto inhibit. Sincesection
697(e)soclearly conflictswith the Congressionabbjec-
tive in promulgatingthe Act, suchthat"compliancewith
both federaland stateregulationsis a physicalimpossi-
bility," Florida Lime & AvocadoGrowers,Inc.,373U.S.
at 142-43,SupremeCourtprecedentinambiguouslylic-
tatesthatthe statuteis preemptedy the Act. Therefore,
given the clear and dominatingCongressionamandate
underlyingthis case the courtdeclinesto becomeentan-
gledin a Hampers-typbalancing.[**17]

The State also arguesthat section 697(e)(1) does
not conflict with federallaw becausd-ed.R. Evid. 501
(quotedsuprap. 4), a federallaw, directsthat federal
courtsmustrespecstatesubstantivéawsgoverningpriv-
ileges. A careful readingof Rule 501 showsthat this
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arguments without merit. As a preliminary matter,the
Statehasnot convincedthe courtthat section697(e)(1)
providesfor a"privilege" within themeaningf thatRule.
Ratherthatstatutespeak®nly in termsof confidentiality
of records.Statutoryguaranteesf confidentiality,how-
ever, do not necessarilytranslateinto evidentiaryprivi-

legeswithin the meaningof Rule 501.Cf. VanEmrik v.

ChemungCty. Dep't of SocialServs., 121 F.R.D. 22, 25
(W.D.N.Y1988).

In Van Emrik, theWesterrDistrict addressednissue
relatedto theinstantquestionjn which a party soughtto
invokeN.Y. Soc.Serv.L. § 422,a confidentialitystatute,
asaprivilegein civil rightslitigation broughtpursuanto
42U.S.C.§1983.While findingalternativegroundgo re-
jectrelianceupon8 422,seeVanEmrik,121F.R.D.at 26,
[**18] thecourtexpressedts concernoverwhetherthe
§ 422 confidentiality provision constitutesa "privilege”
cognizableunderRule501.Thecourtexplained,' merely
assertinghat a statestatutedeclareshat the recordsin
guestionare'confidential'doesnot makeout a sufficient
claimthattherecordsare'privileged'within the meaning
of . .. Fed.R. Evid. 501." Van Emrik, 121 F.R.D. at 25
(citationsomitted).

This court sharesthe Western District's concern.
While section697(e)of theTaxLaw surelymandateson-
fidentiality, that mandatedoesnot perforcecreatean ev-
identiaryprivilege—awholly differentconcept—foiRule
501 purposesThis court, like the courtin Van Emrik,
neednot resolvethat issuetoday. Instead,for purposes
of this discussionthe court may give the Statethe ben-
efit of the doubtand treatsection697(e)(1)as a "priv-
ilege" within the meaningof Rule 501. See121 F.R.D.
at 25-26.Evenassumingwithout deciding,that section
697(e)constitutesan evidentiaryprivilege, thatprivilege
is nonethelesnot savedn this caséy Rule501.

[*243] Rule501containsaqualificationthatis fatal
[**19] totheState'saseThequalification,"with respect
to anelemenif aclaim or defenseasto which Statelaw
suppliesthe rule of the decision,"limits applicationof
Rule501to caseghataregovernedy statelaw. In cases
in whichfederallawwill providetherulesuponwhichthe
casewill bedecided privilegefoundedin statelaw does
not control. E.g. vonBulowv. vonBulow,811F.2d 136,
141 (2d Cir. 1987); In re Pebsworth,705F.2d 261, 262
(7th Cir. 1983).In otherwords,a partymayinvoke state-

basedrivilegesunderRule 501 only whenstatelaw will
"supplytherule of thedecision."

In theinstantproceedingthe Departmenbf Labor's
OIGis conductingafederalauditinto wasteandabusen
thefederaldTPA.Theauditis beingconductegursuanto
a Congressionahandatehatthe OIG purgefederalpro-
gramsof inefficiencyandabuse SeeS. Rep.No. 1071,
95thCong.,2d Sess4 (1978);CampbellDecl. (10/7/92)
PP4, 6. Nothingin the investigationsignifiesthat state
law issuewill providetherule of decisionin the auditor
anysubsequentglatedproceedingln short,theStatehas
supplied**20] nojustificationfor its relianceuponthat
portion of Rule 501 which allows the courtto consider
state-basegrivilegesin reviewinga subpoena.

Section§ 697(e)of theNew York TaxLaw irreconcil-
ably conflictswith the OIG's Congressionally-mandated
duties andauthority under thé\ct. Sinceit obstructs ful-
fillment of Congress'purposesandobjectivesunderthe
Act, section697(e)is preemptedy the Act andthe State
cannotely uponit toblocktheOIG'ssubpoenaf records.
The Stateis not savedby Fed.R. Evid. 501, sincethat
Rulerecognizestateprivilegesonly whenstatelaw will
provide the rule of decision,a condition which is not
presenthere. Since the State'soppositionto the OIG's
subpoenas without merit andthe Statehasprovidedno
otherbasisfor refusingto complywith the subpoenathe
OIG'smotionto compelcompliancewith thesubpoends
granted.

IIl. CONCLUSION

PetitionerUnited States'petitionfor enforcemenbof
its subpoenas granted.The respondenNew York State
Departmentf TaxationandFinanceis herebyorderedo
comply with the United States'ssubpoenadatedMarch
24,1992, within sixty (60) daysof this order,unlessthe
parties[**21] mutuallyagreeuponanalternativesched-
ule.

IT IS SO ORDERED.

DATED: Decembed, 1992
SyracuseNew York

NealP. McCurn
Chief,U.S. District Judge
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UNITED STATES OF AMERICA ON THE BEHALF OF AGENCY FOR
INTERNATIONAL DEVELOPMENT, Petitioner, v. THE FIRST NATIONAL BANK OF
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CIVIL NO. HAR 94-1602

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND

866 F. Supp884; 1994U.S.Dist. LEXIS 14121

September28,1994, Decided

DISPOSITION: [*1] Granted.
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COUNSEL: For Petitioner:KathleenMcDermott, Asst.
U.S. Attorney, Baltimore,Maryland.

ForRespondentKennethF. Krach,Baltimore , Maryland.
JUDGES: Hargrove
OPINIONBY: JOHN R.HARGROVE

OPINION:
[*885] MEMORANDUM OPINION

TheUnited Stateof America,on behalfof the Office
of InspectorGeneralfor the Agency for International
Development ("OIG-AID"), filed this Petition for
SummaryEnforcementof an InspectorGeneral("1G")
Subpoenao compel First National Bank of Maryland
("First National") to producecertain bank recordsper-
taining to accountsof two corporatecustomersThe IG
subpoenavasissuedpursuanto anofficial investigation
conductedby OIG-AID within the boundsof its duly
constitutedauthorityunderthe InspectorGeneralAct. 5
U.S.C.App. § §a)(4). n1

nl The IG subpoenasatisfiesthe require-
mentsfor a valid subpoenalNamely,the subpoena
is within the statutoryauthority of the Inspector
GeneralAct becausats purposeis to investigate
the expenditureof federal funds, the documents
soughtpursuanto the subpoenarerelevantto the
investigation,andthe subpoenas not excessively
burdensomeSeeUnited Statesv. NewportNews
Shipbuildingand Drydock,Co.,837F.2d 162,165
(4th Cir. 1988).

[**2]

First National relies on Maryland's Confidential
Financial RecordAct ("CFRA"), § 1-304, as limiting
OIG-AID'sright in thisregard.Md. Fin. Inst. CodeAnn.
§ 1-304(1992).In responseQIG-AID arguesthatit is
notrequiredto complywith CFRA underthe Supremacy
Clauseof the United States Constitution.

[*886] Havingreviewedhepartiesmemorandaand
finding no disputeasto eitherthe factsor thelegal prin-
ciplesto be applied,the Courtconcludeghatno hearing
is necessary.ocal Rule 105.6(D. Md.). This Courthas
jurisdictionoverthis matterpursuanto 28U.S.C.§ 1345
(1988)(proceedingnvolving theUnited States).

Discussion

FirstNationalhasnotclaimed,norhasit beenshown,
thatthe IG subpoenas unreasonabler burdensomeor
thatthedocumentsequesteareirrelevantto OIG-AID's
investigationTheonly questiorfor thisCourtiswhethem
validly-issuedG subpoenanustcomplywith Maryland's
financial privacy statuteasa condition precedento en-
forcemenbf the subpoena.

ThelnspectoiGeneralAct of 1978("IG Act") enables
the OIG to issuesubpoenasor the production”of all in-
formation,documentsreports,answers,[**3] records,
accounts,papersand other data and documentaryevi-
dencenecessaryn the performanceof their functions. .
." 5 U.S.C.App. 3 § 6(a)(4) (WestSupp.1992).An IG
subpoenas subjectto the Right to FinancialPrivacyAct
("RFPA"), 12 U.S.C.88 3401-3433(1989).The purpose
behindthe RFPAIs "to protectthe customerf financial
institutionsfrom unwarrantedntrusioninto theirrecords
while atthesametime permittinglegitimatelaw enforce-
mentactivity." H.R.Rep.No. 1383,95th Cong.,2d Sess.
33(1978).TheRFPArequiredederalagenciesto follow
theproceduregstablishedby thistitle whentheyseekan
individual'srecords . . " Id.
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Notice to customerss a prerequisiteo enforcement
of anadministrativesubpoenal2 U.S.C.§ 3405.Under
RFPA, however,notificationis only requiredto individ-
ualsandpartnershipentitiesof lessthanfive individuals.
12 U.S.C.§ 3401(4).SeeDuncanv. Belcher,813 F.2d
1335, 1338 (4th Cir. 1987). BecauseOIG-AID seeks
bank recordsfrom corporateaccount[**4] holders,it
neednot servenotice on thesecustomergo enforcethe
IG subpoenainderthe federaktatute.

NonethelessFirst National arguesthat the IG sub-
poenais invalid becauseit is not in compliancewith
Maryland'sprivacy statute, CFRA. Under CFRA, finan-
cial recordscanonly bedisclosedursuanto asubpoena
if the subpoenaontainsa certificationthat(1) a copy of
the subpoendadbeenservedon the bank'scustomer§
1-304(b)(1),or (2) thenotificationrequiremenhadbeen
waivedby the courtfor goodcause 8 1-304(b)(1).First
Nationalchallengeshe IG subpoendbecausét doesnot
containeitherof CFRA'srequiredcertifications.

The governmentassertsthat CFRA's requirements
for compliancewith an administrativesubpoenaiinder
theenforcemenof thelG Act andthatsuchinterference
is expresslyprohibitedby the SupremacyClauseof the
United StatesConstitution.The SupremacyClauseman-
datesthat"the Laws of the United States . . shallbethe
supremd_aw of the Land; andthe Judgesn every State
shallbe boundthereby,any Thing in the Constitutionor
Lawsof any Stateto the Contrarynotwithstanding.'U.S.
Const.art. VI, § 2. Thus, federallegislation, [**5] if
enactedpursuanto Congresslawful authority,cannul-
lify conflicting stateor local actions.SeeMcCullochv.
Maryland, 17 U.S. (4 Wheat.) 316, 427, 4 L. Ed. 579
(1819); Feikemav. Texaco,Inc., 16 F.3d 1408 (4th Cir.
1994).Suchaconflictoccursvhen"compliancewith both
federalandstateregulationss aphysicalimpossibilityor
whena statelaw standsasanobstacleo theaccomplish-
mentand executionof the full purposesand objectives
of Congress.'Silkwoodv. Kerr-McGeeCorp., 464 U.S.
238, 248,78 L. Ed. 2d 443, 10&. Ct. 615 (1984)Worm
v. AmericanCyanamidCo.,970F.2d 1301,1304-05(4th
Cir. 1992).

Congressntentin passinghelG Act, andgiving the
OIG suchbroadinvestigatoryandsubpoengowers was
to facilitatethedetectiorof waste fraudandabusen fed-
erally-fundedprograms.S. Rep.No. 1071,95th Cong.,
2d Sess4 (1978),reprintedin 1978U.S.C.C.A.N.2676,
2679.Whenit promulgatedthe IG Act, Congresgook
the extrameasureo articulateits belief thatthe [*887]
subpoena provision[**6] section 6(a)(4), is an integral
componentgritical to fulfilling thelG Act's objectives:

Subpoengpower is absolutelyessentialto

the dischargeof the Inspectorand Auditor
General'sunctions.Thereareliterally thou-
sandf institutionsin thecountrywhichare
somehowinvolved in the receiptof funds
from Federalprograms.Without the power
necessaryo conducta comprehensivaudit
of theseentitiesthe Inspectorand Auditor
Generakouldhaveno seriousmpactonthe
way federafundsare expended.

S.Rep.1071,95th Cong.,2d Sess.34 (1978),reprinted
in 1978 U.S.C.C.A.N2676, 2709.

Thepurposébehindgiving thelnspectoiGenerabub-
poenapowerwasto encourageromptandthoroughco-
operationwith OIG investigationsld. The Marylandno-
tice provisionsserveasanobstacldo theaccomplishment
of the congressionabbjective.lf OIG-AID wereforced
to complywith CFRA, it would likewise haveto comply
with manydifferentstatestatuteselatingto bankrecords,
resultingin substantiafrustrationto the enforcemenbf
theIG Act. Becausehe IG subpoenas valid andcom-
plieswith thenotificationrequirementsinderfederallaw,
it is enforceablagainstFirst [**7] National.

Consequently, this Court finds that under the
SupremacyClause,CFRA doesnot apply to subpoenas
issued pursuant to the authoritytbe IGAct. It is there-
fore unnecessarfor the OIG-AID to resortto the courts
whenevera financial institution refusesto obey a sub-
poenaon the basisof theagency's failuréo complywith
CFRA'scustomemotificationrequirements.

Conclusion

The petition for Summary Enforcement of an
InspectorGeneralSubpoenas granted.In accordance
with this Memorandun®pinion,it will be so ordered.

9/28/94

Date
John RHargrove
Senior UnitedStatedDistrict Judge
ORDER

This28thdayof September]994,it IS, by theUnited
StatedDistrict Courtfor the District of Maryland,hereby
ORDERED:

1. That OIG-AID's Petition for Summary
Enforcementf InspectoiGeneralSubpoen&E, andthe
sameherebylS, GRANTED.

2. That theClerk of the CourtCLOSEthis case.
3. Thatthe Clerk of the Court MAIL copiesof this
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Orderandthe attachedvlemorandunOpinionto all par- Senior UnitedtateDistrict Judge
ties ofrecord.

JohnR. Hargrove
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SOUTHWESTERN FERTILITY CENTER, Respondent
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UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
OKLAHOMA

743 F. Supp.783;1990 U.SDist. LEXIS 8020

May 15, 1990, Decided
May 15, 1990, Filed
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[**1] Attorney(s)For Petitioner: Mary M. Smith,
Assistant U.S. Attorney, Oklahoma City, Oklahoma,
Michael F. Hertz, RonaldH. Clark, Mark D. Polston,
Commercial Litigation Branch, Civil Division, U. S.
Departmenbf Justice WashingtonPistrict of Columbia.

Attorney(s) For Respondent: Robert L. Wyatt,
IV, StephenJones,Carol Hambrick, Jones,Bryant &
Hambrick,Enid, Oklahoma.

JUDGES:
David L. RussellUnited StateDistrict Judge.

OPINIONBY:
RUSSELL

OPINION: [*784] ORDER DENYING MOTION
TO DISMISS AND GRANTING PETITION FOR
SUMMARY ENFORCEMENTOFADMINISTRATIVE
SUBPOENA

DAVID L. RUSSELL,UNITED STATESDISTRICT
JUDGE

Beforethe Courtis a motionfiled February20,1990
to dismissthe petition for summaryenforcemenbf an
administrative subpoenaby respondent,Custodian of
Recordsof the Southwesterrfertility Center("SFC").
Fed.R.Civ. P. 12(b). PetitionerthelnspectoiGenerafor
the Departmentf Defensg"DoD IG") respondedh op-
positionon March 6, 1990.Also atissueis theDoD IG's
petitionfiled Januaryl8,1990for summaryenforcement
of administrativesubpoenaSFCfiled a brief in opposi-
tion on April 2, 1990,andDoD IG repliedon April 17,
1990.

|. BACKGROUND FACTS ANDCONTENTIONS

Drs.Avery andMigliaccio areobstetriciangandgyne-
cologistswith SFC,3617WestGoreBoulevard Lawton,
Oklahoma.Both physiciansare separatelyincorporated
in Oklahoma.The doctorsprovide [**2] medicalcare
for the Civilian Health and Medical Programof the
UniformedServices[*785] ("CHAMPUS"), anagency
within DoD thatprovidesprimaryhealthbenefitdor mil-
itary dependentsand retirees.The doctors' practiceis
commonlyknownasthe"Southwesterirertility Center,”
which is a registerechamefor their clinic in Comanche
County, Oklahoma.The name "SouthwesternFertility
Center"appearonthedoctorsletterheadThe Centeris
listedin thelocal phonedirectoryandadvertisedn local
newspapersThe doctorsalsoown a bankaccountin the
nameof anotheregisteredartnershipA.M. Properties.
Theyhavealsoincorporategartof theirpracticeasA.M.
Surgery,Inc. Both doctorsusethe samelRS identifica-
tion numberwhenthey submittheir individual claimsto
CHAMPUS.

In 1988, CHAMPUS allegedlylearnedthat doctors
from the Centermay have beenreimbursedfor rever-
salsof tubal sterilizations,a procedurenot coveredby
CHAMPUS. WisconsinPhysiciansServiceswhich pro-
cesseslaimsunderacontractwith CHAMPUS reviewed
medicalrecordsassociatedvith CHAMPUS claimssub-
mitted by Dr. Avery. Thereview allegedlyindicatedthat
Dr. Avery may havereversedubal sterilizations [**3]
andprovidedartificial inseminatiorfor patientsandthen
soughtreimbursemeniy designatingifferent, covered,
procedure®n claim formsfor those patients.

In 1988 DoD was advised of possible fraud in
connectionwith CHAMPUS claims filed by the re-
spondentclinic and its doctors. The Federal Bureau
of Investigation("FBI") and DoD's DefenseCriminal
InvestigativeService ("DCIS") arejointly investigating
theseallegationsAgentsinterviewedseveramilitary de-
pendentscoveredby CHAMPUS, who allegedly con-
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firmed that doctors at the Center performedreversals
of tuballigationsor artificial inseminationon them, for

which they understood”HAMPUS hadpaid the Center.
ThecorrespondingCHAMPUS claimsfor thesewomen,
preparedy thedoctors,did not reportheseprocedures.

On October26, 1989the FBI executeda searchwar-
rantontheCentemtits premisest3617WestGoreBlvd.,
SuiteC, Lawton, Oklahoma Agentsseizedan unknown
numberof patientfiles estimatedo bein excesof one
hundredn10nOctober27,1989 thelG'sofficeservedan
administrativesubpoenaiponthe Custodianof Records
for the Center.The subpoenaequestedhe Custodiano
produceo adesignated**4] agentof theUnitedStates,
on November27, 1989, the following: (1) the medical
recordsof specifiedpatients(including electronicdata);
(2) all billing informationpresentedo CHAMPUS con-
cerningthesepatientsincludingelectronicdata);(3) any
videotapeof surgerieperformedon thesepatients;(4)
all lists maintainecdby the physiciansandSFCof patients
receivingreversal®f tuballigationsor artificialinsemina-
tion proceduresand;(5) recordgpertainingto employees
of theCenter.

nl The search warrant requested medical
records of specific patients, billing information
(including computerrecords),memorializingthe
claimssubmittedo CHAMPUSfor thesepatients,
and videotapesdocumentingsurgical procedures
performedon them.The FBI seizedthis informa-
tion for all but approximatelythirty of the patients
listed on the searchwarrant. The DoD IG's sub-
poenaequestsespondenBFCto producghesame
informationfor all patients,including the records
of the thirty patientsnot previously retrieved.

The Affidavit supportingissuanceof the war-
rantindicatedthatall files seizedor copiesthereof
would bereturnedwithin five daysin orderfor the
doctors'businesse$o operatewithout unduein-
terferenceSomeof thosefiles or documenthave
allegedlynot yet beenreturnedgventhoughmore
than ninetydays have elapsed.

[**5]

SFC refusedto comply with the subpoenaassert-
ing throughcounselthatthe subpoenaedocumentsre
the propertyof theindividual physiciansPrs. Avery and
Migliaccio. SFCcontendghatalthoughthe FBI andthe
DoD IG aredistinctagenciesvithin theexecutivebranch,
by theirownadmissiorthe FBI andthe DCIS are"jointly
investigatingtheseallegations."

SFCfurther contendghatthe enforcemenbf the IG
subpoenavould be unnecessarilgluplicativeandwould

extendthe interferencewith the doctors'respectiveprac-
ticesalthoughthesearchwarrantwas [*786] issuedwith
theintent ofreducinginterference$o a minimum.

Additionally, SFC contendsthat each doctor has
claims pendingwith CHAMPUS, and this investigation
is a subterfugeto avoid paymentof thoseclaimsto the
doctorsor to attempto forceasettlemenof thoseclaims.

Il. PROCEDURALHISTORY

DoD IG filed its petitionfor summaryenforcemenof
administrative subpoeran Januaryl8,1990.Thatsame
dateDoD IG filed a motionfor SFCto showcausewhy
the subpoenalucestecumshouldnot be summarilyen-
forced.On January23, 1990,this Courtissuedan Order
requiring SFCto respondto the motion for show cause
within [**6] fifteendays,with areplyto befiled seven
daysthereafteranddiscoverywasstayedOnFebruan,
1990,this Courtenlargedhetime for filing theresponse
until February20, 1990.0n thatdate SFCfiled the mo-
tion to dismissnow at issue.On February28, 1990the
Courtenlargedhetimefor DoD IG's reply deadlineand
a replywasfiled on March6, 1990.

ThereafteonMarch15,1990,SFCfiled amotionfor
clarification of briefing scheduleandleaveto file brief.
In thatpleadingSFCarguedhatit did notreceivea copy
of this Court'sJanuary?3, 19900rder,andonly became
awareof it on March7, 1990.

SFCrequestegermissionto file a responsérief in
oppositiorto thesummarnenforcementf theadministra-
tive Order.Thatrequestwasgrantedon March 23,1990,
andthe brief wasfiled on April 2, 1990.0n March 15,
1990,SFCfiled amotionfor leaveto file its answerThat
motion wasalsograntedon March 23, 1990. Therefore,
the motion to dismissinvolving proceduralchallenges,
andthe petitionfor summaryenforcemeninvolving sub-
stantive matterare bothripe for adjudication.

Ill. MOTION TO DISMISS

A. Delegationof PowerTo IssueSubpoena

SFC arguesthat the [**7] subpoenaissued by
DeputylnspectoiGeneraDerekVanderSchaakhouldbe
guashedecausghe InspectorGeneralis not authorized
to delegatehe powerto issuesubpoenasinder5 U.S.C.
App. 3 § 6. Section6(a)(4) of the InspectorGeneralAct
providesthatthe InspectorGeneralis authorized'to re-
quire by subpendsic] the productionof all information,
documentsreports,answersyecords,accountspapers,
and other dataand documentaryevidencenecessaryn
the performancef the functionsassignedy this Act. . .
" Id. at § 6(a)(4). The InspectorGeneralis given broad
discretionto delegatehis powersundersection6(a)(7),
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which providesthat the InspectorGeneralis authorized
"to selectappoint,andemploysuchofficersandemploy-
eesas may be necessaryor carrying out the functions,
powers,and dutieof the Office. .. ." Id. at8 6(a)(7).

SFC arguesthat Congressspecifically chosenot to
delegatehepowertoissuesubpoenabecausé expressly
authorizeddelegationn subsection$, 7,and8. 5U.S.C.
App.3 86(a)(6)-(8). To supportits argumentSFCrelies
on CudahyPackingCo. v. Holland, 315U.S.357,86 L.
Ed. 895,62 S. Ct. 651 (1942),supersededy statuteas
statedin, [**8] Donovanv. National Bankof Alaska,
696 F.2d 678 (9th Cir. 1983).In CudahyPacking,the
SupremeCourt held thatthe FederalTradeCommission
Administratorcouldnotdelegatéehis subpoengowerun-
dertheFair LaborStandard#\ct. TheCourtreliedonthe
legislativehistoryof theAct, whichshowedhatCongress
had specificallyeliminateda provision grantingthe au-
thority to delegatethe subpoengower.ld. 315 U.S. at
366. Therefore,Congresddid not intend delegationau-
thority to be impliedin the statute.

CudahyPackingis distinguishablefrom the instant
case.Unlike the Fair Labor StandardsAct the legisla-
tive history of the InspectorGeneralAct doesnot reveal
that Congressexpresslyrejecteda delegationprovision
regardingsubpoengowers.SeeS. Rep. No. 95-1071,
reprinted in, 1978 U.S. Code Cong. & Admin. News
2709. Rather, the SenateReportonly [*787] shows
thatCongresgprovidedfor delegatiorspecificallyin sub-
sectionst, 7, and 8 to preventdenial of suchauthority.
Therefore thereis no evidencethat Congressalid notin-
tendto allow delegatiorof the subpoenpower.

Furthermore severalcourtshavefound that Cudahy
Packing is an isolated caseand confined [**9] to
the Fair Labor StandardsAct, and that the authority to
delegatesubpoenapower is implied in other statutes.
Cf., e.g., Flemingv. MohawkWrecking& LumberCo.,
331 U.S. 111, 119-23, 91 L. Ed. 1375, 67 S. Ct.
1129 (1947 Emergency Pric€ontrol Act); Donovan v.
National Bankof Alaska,696 F.2d at 681-82(Employee
RetiremenSecurityAct); NLRBv. JohnS.BarnesCorp.,
178 F.2d 156, 159 (7th Cir. 1949) (National Labor
RelationsAct); seegenerallySmithv. Fleming,158 F.2d
791, 791-92(10th Cir. 1946) (per curiam) (Emergency
Price Control Act). The courts noted that the legisla-
tive history of thesestatuteadid not showthat Congress
expresslyrejecteda delegationprovision for subpoena
powers. Therefore, this Court finds that the Inspector
Generalwasimpliedly authorizedio delegatethe power
to issuesubpoenagpursuanto 5 U.S.C.App.3 § 6, and
SFC'sargumentis thereforewithout merit. SeeWirtz v.
Atlantic StatesConstr. Co., 357 F.2d 442, 445-46 (5th
Cir. 1966);seegenerally5 U.S.C.§ 903a)(5) (authoriza-

tion of officersto delegateheirfunctionsunderExecutive
ReorganizatiorPlans).

B. ServiceOf TheSubpoena

Next, SFC contendsthat the subpoenashould be
[**10] quashedbecauseservicewas insufficient. The
subpoenavasdirectedto the"Custodiarnof theRecords."
However, MaryJeanDees, theeceptionistwas served.

SFCarguesthat Fed. R. Civ. P. 45 applies,and"the
subpoenaucegecumcallingon[aspecificindividual] to
appeapersonallyasawitnesdails becausé wasnotper-
sonallyserved . .." Gillamv. A. Shymaninc., 17 Alaska
747,22F.R.D.475,479(1958).Alternatively,SFCargues
that servicemustbe madeon an officer, managingagent
or generalgentof thatentity. Ghandiv. Police Dep't, 74
F.R.D.115,121 (E.D.Mich. 1977).

DoD IG respondshatFed.R. Civ. P. 45 appliesto ju-
dicial subpoenasndnot administrativesubpoenad-ed.
R. Civ. P. 45 (Advisory CommitteeNotes) ("It doesnot
apply to enforcemenbf subpoenasssuedby adminis-
trative officers. . . ."); Fed.R. Civ. P. 81(a)(3) EEOC
v. Maryland Cup Corp., 785 F.2d 471, 477 (4th Cir.),
cert. denied,479 U.S. 815,93 L. Ed. 2d 26, 107 S. Ct.
68 (1986); seealso United Statesv. Westinghous&lec.
Corp.,788F.2d 164,166 (3d Cir. 1986)(enforcemenbf
DoD IG subpoena)DoD IG arguesthat serviceon the
receptionistwassufficientbecauseshewas SFC'sagent.
Sednre [**11] EquitablePlanCo.,185F. Supp57,59
(S.D.N.Y.),modifiedsubnom. Ingsv. Ferguson282F.2d
149,153(2d Cir. 1960)(recordgestrictedo thosein pos-
sessiorof agentdueto questionableemovalof foreign
documents)jn re Grand Jury Subpoena®ucesTecum,
72 F. Supp.1013,1021(S.D.N.Y1947); seegenerally9
C. Wright & A. Miller, Federal Practice & Procedure:
Civil § 2461at447(1971)(serviceon anagentof a cor-
porationis sufficient). TheCourtagreeswith DoD IG and
SFC'smotionto dismissis consequentpENIED.

IV. PETITION FORSUMMARY ENFORCEMENT
OF ADMINISTRATIVE SUBPOENA.

TheCourt'srolein evaluatinganenforcementequest
"is a strictly limited one."FTC v. Texaco,Inc., 180 U.S.
App.D.C. 390, 555 F.2d 862, 871-72(D.C. Cir. 1977)
(enbanc),cert. deniedsubnom.,431U.S5.974,97 S.Ct.
2939,53L. Ed.2d 1072(1977).TheCourtmustonly ask
whetherthe courts'processvould be abusedy enforce-
ment. SECv. Wheeling-PittsburgtsteelCorp.,648F.2d
118,125 (3dCir. 1981)(enbanc).

The DoD IG arguesthat its subpoenaneetsall ap-
plicable criteria for judicial enforcement;and the fifth
amendmenprohibition of compelledtestimonydoesnot
protectSFC'sproductiorof therequestethusinesg**12]
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recordsBraswellv. United States487U.S.99,108S.Ct.

2284,2288, [*788] 101L. Ed.2d98(1988)("collective
entity” rule); United Statesv. White,322 U.S. 694,701,
88 L. Ed. 1542,64 S. Ct. 1248(1944); United Statesv.

Radetsky535F.2d 556,568-69(10th Cir.), cert. denied,
429U.S.820,50L. Ed.2d 81,97 S.Ct. 68(1976).In this
regardthe Courtfindsunderthefactsof this casestatedn

sectionl thatthedoctorsbusinessomprised collective
entity.

TheDoD IG furtherargueghatthe CHAMPUSmem-
berdoctorswaivedtheirfifth amendmenprivilegeunder
the requiredrecordsexception.E.g., Grossov. United
States390U.S.62, 67-68,19 L. Ed. 2d 906, 88 S. Ct.
709(1968);32 C.F.R.8 199.7(b)(4)(i)(1988)(the office
of "CHAMPUS. . . mayrequestandshall be entitledto
receiveinformation. . . relatingto . . . treatmentpr ser-
vices. . .."). Furthermorepusinessecordshaveno fifth
amendmenprotection.E.g., United Statesv. Doe, 465
U.S.605, 610,79 L. Ed.2d 552, 104S. Ct. 12311984).

SFCargueghatthe subpoenahouldbe quashediue
toanimproperdelegatiorof power.TheCourthasalready
rejectedthat argumentwhen consideringthe motion to
dismiss Alternatively, SFCasksthis Courtto modify the
subpoendo excludedocumentsalreadyproducedo the
FBI sincethey [**13] areduplicative.SeeUnited States
v. Powell,379U.5.48,57-58,13L. Ed.2d 112,85 S.Ct.
248 (1964) (Pursuanto statutelRS cannotretrievedu-
plicativeinformationwhichis alreadyin its possession.);
seealso Fed.R. Crim. P. 17(c) (regardingproductionof
documentghatare not otherwis@rocurable).

SFC further arguesthat the client medical records
andsurgeryvideotapeshouldbe excludedrom the sub-
poena.United Statesv. Plesons,560 F.2d 890, 892-93
(8th Cir.), cert. denied,434U.S.966,54 L. Ed. 2d 452,
98S.Ct.506(1977).SFCcontendghattheserecordsare
keptindividually by the individual doctorsand not col-
lectively by SFC.Also, SFCis notthe custodiarof these
recordsandthereforethe wrong entity wasserved.SFC
arguesthat the authorityrelied on by DoD IG excluded
client files from production.Cf. Bellis v. United States,
417U.S.85at87n.1,98& n.9,40L. Ed.2d678,94 S.
Ct. 2179(exclusionof attorney'slient files).

Moreover,SFCargueghatthe governments noten-
titted to documentshat predatethe existenceof the part-
nership.Wheelerw. United States226 U.S.478,490,57
L. Ed. 309, 33 S. Ct. 158 (1913). SFC also arguesthat
therequiredrecordsdoctrineunderCHAMPUS doesnot
require productionof the client medicalrecordsor the
videotapes. [**14] Grossov. United States,390 U.S.
at 68. Finally, SFC arguesthat the act of production,
andadmissiorof existenceandauthenticityis privileged.
United States v. Doe, 468.S. at 608.

In reply DoD IG contendghat it doesnot needdu-
plicative documentslreadyobtainedby the FBI, but ar-
gueghatit hasnoassurancthattheinformationobtained
bytheFBlis completeDoD IG alsoargueghatit hasmet
its burdenof showingthattheinquiry is within its author-
ity, theinformationis reasonablyelevantandtherequest
is not unduly burdensome.United Statesv. Morton Salt
Co.,338U.S.632,652-53,94 L. Ed. 401,70 S.Ct. 357
(1950).DoD IG suggestshat delivery of the following,
alongwith a certificationof completenessyould satisfy
thewarrant:

(1) the medicalrecordsmaintainedbetween
Januaryl, 1985andAugust31,1989relating
to the careand treatmentof approximately
thirty patientsof SwFC which were subse-
guentlybilled to CHAMPUS; (2) videotapes
of all surgerieperformedon approximately
one hundred patients betweenJanuary 1,
1985andAugust31, 1989which werelater
billed to CHAMPUS; (3) All lists or indices
maintainedoy the SwFCdoctorsof patients
thathadatubalreversal [**15] or artificial
inseminationprocedurebetweenJanuaryl,
1985and August31, 1989; (4) All records
disclosingtheidentity, addressdateof birth,
date ofemploymenfnd titleof position,for
all employeesf SWFCfrom Januaryl, 1985
and August31, 1989; and (5) Any files re-
taining billings [*789] to CHAMPUS or
otherinsuranceprovidersfor 16 patients.

DoD IG'sReplyBrief at2 n. 1. The Courtconcludeghat
thegovernmentaninsistonredundaninformationto as-
surecompletenessSeeUnited Statesv. Lench,806 F.2d
1443,1446(9th Cir. 1986).However,SFCis herebyau-
thorizedto complywith the subpoenasrequiredbelow
throughcompliancewith DoD IG's suggestion.

TheDoD IG persuasivelargueghatthecollectiveen-
tity doctrinecontrolsthisissueasthecustodiarof records
maintaingherecordsn arepresentativeapacityfor SFC.
Bellisv. United States417U.S.at 98. Thereforerecords
that may be personallycreatedby the individual doc-
torscanbereachedhroughasubpoenaerveduponSFC
whentherecordsareusedto conducthebusines®f SFC
ashere. E.g., United Statesv. Lench,806 F.2d at 1446.
Furtherrecordselongingo SFCthatpredatehelimited
[**16] partnershimreheldby thecustodiarof recordsof
SFCin arepresentativeapacitysubjecto thelegalrights
of thedoctors.Cf. Wheelew. United States226 U.S. at
490(subpoenavasissuedaftercorporatiordissolvedand
thus recordstransformedinto personaldocuments);cf.
also Bellis v. United States417 U.S.at 98 n. 9 (dictum
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that attorney'slient filesmight beprotected).

This Courtis persuadethatthe patientrecordsn this
casearebusinessecordswhich havenofifth amendment
protection.Seee.g.,United Statesv. Radetsky535F.2d
at 569n. 14. The Courtfinds thatthe CHAMPUS regu-
lationsare broadlywritten and expresghatthe office of
CHAMPUS s entitledto the typesof recordsrequested
in thesubpoena32 C.F.R.§ 199.7(b)(4)(i)(1988)(docu-
ments'necessarfor theaccuratendefficientadministra-
tion of CHAMPUSbenefits") TheCourtfurtherfindsthat
therecordssoughtby DoD IG arewell within thepurview
of regulatorypurposessincethereis raiseda legitimate
issueasto whetherCHAMPUSresourcefiavebeenmis-
applied.TheCourtrejectsSFC'scontentiorthattheinves-
tigationis a subterfugeto avoid paymentof a legitimate
CHAMPUS [**17] claim or merelyanattemptto force
settlemenbf pendingclaims.Thefactthatacriminal pro-
ceedingnayfollow theinvestigations notrelevanto this
Court'sinquiry. In re GrandJury Proceedings801F.2d
1164,1168(9th Cir. 1986).Further,the Courtfinds that
anyimproprietyby the FBI regardingdelayof thereturn
of copiesof previouslyseizedfiles hasno impacton en-
forcementof the DoD IG's administrativesubpoenal he
Courtfinds no abuseby DoD IG of this Court'sprocess,
and prior conductof a third party is irrelevant. SECv.
Wheeling-PittsburglsteelCorp.,648 F.2dat 125.These
recordsarereasonablyvithin therangeof thoserequired
pursuanto avalid regulatoryprogramandthereforehave
a "public aspect."Donovanv. Mehlenbacher652 F.2d
228,231 (2d Cir. 1981).The Courtfurtherfindsthatthe
videotapesandpatientrecordsappeartto be customarily
keptin the courseof the businesf SFC. This finding
is basedon the fact thatthe FBI previouslyretrievedap-
proximately 112 patientfiles and 47 video tapes.This
significantratio of videotapego patientfiles supportshe
government'sontentionthatvideotapesandpatientfiles
arecustomarily [**18] maintainedn the courseof busi-
nesof SFC Finally, theCourtrejectsSFC'sargumenthat
theactof productionof thesedocumentss testimonialin
natureandis protectedoy thefifth amendmentBraswell
v. United States,108 S. Ct. at 2291; In re Grand Jury
Proceedings301F.2dat 1168-69 Thereforethepetition
for summaryenforcemenof thesubpoendas GRANTED
and SFC'sequesfor modificationis DENIED.

V. CONCLUSION

Accordingly, the motion to dismissis DENIED and
the petition for summaryenforcemenbf the subpoena
is GRANTED. The Custodianof Recordsof SFC is
hereby ORDERED to appearbefore JamesR. Flich,

SpecialAgentin Charge;or his designeeat the Defense
Criminal InvestigativeService,Building 24, Room 17,
Fort [*790] Worth, Texason Junell, 1990, at 10:00
a.m.The Custodiarmnf Recordf SFCis furtherordered
to bringandproduceattheabovespecifiedimeandplace
thedocumentargvidencddentifiedin Court'sex. A (at-
tached).

IT IS SOORDEREDthis 15thday ofMay, 1990.
COURT'SEX. A.

Furnish original documents as they relate to
the SouthwesternFertility Center, 3617 West Gore
Boulevard,SuiteC, Lawton, OK 73505,specificallythe
following:

1. [**19] All medicalrecordgelatingto thecareand
treatmentof patientslisted in DoD IG's Exhibit A (at-
tached) which weresubsequentlyilled to the Office of
Civilian HealthandMedical Programfor the Uniformed
ServicefCHAMPUS), for the periodof Januaryl, 1985
throughAugust31, 1989.

2. All billing informationpertainingto claimssubmit-
tedto CHAMPUS,on behalfof thepatientdistedin DoD
IG's Exhibit A.

3. All videotape®f surgerieperformedby eitherDr.
Bert M. Avery or Dr. JohnH. Migliaccio, or their assis-
tants,onthepatientdistedin DoD IG's Exhibit A, for the
periodof Januaryl, 1985throughAugust31, 1989.

4. All electronicdatacontainingpatientand/orbilling
informationrelatedto billings submittedto CHAMPUS
on behalfof the patientdistedin DoD IG's Exhibit A, for
theperiod ofJanuaryl, 1985 througlAugust31, 1989.

5.All listsorindicesmaintainedy Dr. BertM. Avery,
Dr. JohnH. Migliaccio and the Southwesterrertility
Center, 3617 West Gore Boulevard, Suite C, Lawton,
OK 73505, of patientsthat had a tubal reanastomosis
(tubal reversal)or artificial inseminationprocedureper-
formed during the period of Januaryl, 1985 through
August31,1989, [**20] whichwassubsequentlypilled
to CHAMPUS.

6. All recordsprovidingtheidentity, addressdateof
birth, date of employmentand title of position, for all
employeesf Southwesterrrertility Center,3617 West
GoreBoulevard,SuiteC, Lawton,OK 73505,duringthe
period of Januaryl, 1985throughAugust31, 1989.A
listing containingthisinformationcanbeprovidedin lieu
of the recordspecified.

[SEE EXHIBIT A IN ORIGINAL]


CopherC
Note
Marked set by CopherC


	Table of Contents - Volume 2
	Seminal Case Law
	Overall Authority of Inspector Generals 
	NASA v. FLEA
	US  Dept. of  Justice v. FLEA 
	Truckers v. Mead 
	NRC v. FLRA 
	Adair v. Rose  
	Gould v. GSA 
	US v. Art Metal-USA 

	Subpoena Authority of Inspector Generals
	US v. Legal Servs. for NY 
	US v. Aero Mayflower Transit   
	US v. Iannone 
	Univ. of Medicine & Dentistry of NJ v. Corrigan  
	US v. Chevron 
	Winters Ranch  v. Viadero 
	Burlington v. OIG 
	US v. Guerrero 
	IG of US Dept. of Agriculture v. Glenn  
	Bronx Legal Servs.  v. Legal Servs. Corp. 
	US v. NY State Dept. of Tax & Finance   
	US v. First Natl Bank of MD 
	US v. Custodian of Records 






