UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

February 13, 2003

Thomas M. Sullivan, Esg.
Chief Counsd for Advocacy
Smdl Busness Adminidration
409 3rd Street, S.W.
Washington, D.C. 20416

Re: Executive Order 13272

Dear Mr. Sullivan:

| am pleased to provide you a copy of applicable procedures from the Federd Trade
Commission’s Rules of Practice and the Operating Manua for agency compliance with the Regulatory
Hexibility Act, as revised to take account of comments transmitted by your office by letter dated
January 17, 2003.

Y our comments encourage the agency to provide a more detailed explanation of how the
agency stidfies the certification and find regulatory flexibility act analyds requirements of the Regulatory
Flexibility Act, as amended by the Smdl Business Regulatory Reform Act of 1996, as well agency
condderation of comments, if any, provided by the Office of Advocacy on draft agency rules.
Accordingly, clarifying and conforming changes are being made to sections .3.11.2.2, .3.21, .3.24.3,
and .3.24.5 in Chapter 7 (Rulemaking) of the FTC' s Operating Manud, which is made available on the
agency’s public record, expanding and supplementing the guidance and procedures set forth in the
agency’s Rules of Practice.

Should you have any questions regarding these procedures, or any suggestions for clarifications,
additions, or other changes, your staff may contact Christian S. White, Deputy General Counsd for
Legal Counsel, may be reached at 202/326-2476, cwhite@ftc.gov, and Alex Tang, Attorney, may be
reached at 202/326-2447, aang@ftc.gov.

Sincerdly,

William E. Kovacic
Generd Counsd
Enclosure


http:cwhite@ftc.gov
http:atang@ftc.gov

ENCLOSURE
FEDERAL TRADE COMMISSION
RULES OF PRACTICE AND OPERATING MANUAL PROCEDURES
THAT IMPLEMENT THE REGULATORY FLEXIBILITY ACT

RULES OF PRACTICE

[Full text available a http:/mww.ftc.gov/osruleslindex.htm]

TITLE 16, CODE OF FEDERAL REGULATIONS (16 C.F.R.)
PART 1-GENERAL PROCEDURES

* * %

Subpart B-Rules and Rulemaking Under Section 18(a)(1)(B) of the FTC Act

§ 1.11 Commencement of a rulemaking proceeding.

* * %

(b) Preliminary regulatory andysis. Except as otherwise provided by gatute, the Commission shdl,
when commencing a rulemaking proceeding, issue a preiminary regulatory andysis which shal
contain:

@ A concise statement of the need for, and the objectives of, the proposed rule;

2 A description of any reasonable aternatives to the proposed rule which may
accomplish the stated objective of the rule in amanner consistent with applicable law;

3 For the proposed rule, and for each of the dternatives described in the andysis, a
preliminary analysis of the projected benefits and any adverse economic effects and any
other effects, and of the effectiveness of the proposed rule and each dternative in
meeting the stated objectives of the proposed rule; and

4 Theinformation required by the Regulatory FHexibility Act, 5 U.S.C. 601-612, and the
Paperwork Reduction Act, 44 U.S.C. 3501-3520, if applicable.

§ 1.14 Promulgation.

(a) * * %

2 Find regulatory andyss. Except as otherwise provided by statute, if the Commission
determines to promulgate afind rule, it shdl issue afind regulatory andysis rdaing to
thefind rule. Each find regulatory andyds shdl contain:
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* * * * *

§1.26 Procedure.

*

*

*

3

(d)

v)

(vi)

A concise stlatement of the need for, and the objectives of, thefind rule;

A description of any dternatives to the find rule which were consdered by the
Commisson;

An andysis of the projected benefits and any adverse economic effects and any
other effects of thefind rule

An explanation of the reasons for the determination of the Commission that the
find rulewill atain its objectivesin a manner condstent with gpplicable law and
the reasons the particular dternative was chosen;

A summary of any sgnificant issues raised by the comments submitted during
the public comment period in response to the preliminary regulatory anayss,
and asummary of the assessment by the Commission of such issues; and

The information required by the Regulatory Hexibility Act, 5 U.S.C. 601-612,
and the Paperwork Reduction Act, 44 U.S.C. 3501-3520, if applicable.

Small entity compliance guide. For each rule for which the Commission must prepare a

find regulatory flexibility analyss, the Commission will publish one or more guidesto
assigt amdl entitiesin complying with the rule. Such guides will be designated as“smadl
entity compliance guides.”

Subpart C—Rules Promulgated Under Authority
Other Than Section 18(a)(1)(B) of the FTC Act

Promulgation of rulesor orders. * * * The FEDERAL REGISTER publication will

contain the information required by the Paperwork Reduction Act, 44 U.S.C. 3501-
3520, and the Regulatory Hexibility Act, 5 U.S.C. 601-612, if gpplicable. For each
rule for which the Commisson must prepare afind regulaory flexibility andyss, the
Commission will publish one or more guides to asss smdl entities in complying with the
rule. Such guideswill be desgnated as*“smadl entity compliance guides” * * * *

*



SUBPART M—-Submissions Under the Small Business
Regulatory Enforcement Fairness Act

8 1.99 Submission of rules, guides, inter pretations and policy statementsto Congressand the
Comptroller General.

Whenever the Commission issues or subgtantively amends arule or industry guide or formaly
adopts an interpretation or policy statement that condtitutes a“rul€’ within the meaning of 5 U.S.C.
804(3), a copy of thefind rule, guide, interpretation or statement, together with a concise description,
the proposed effective date, and a statement of whether the rule, guide, interpretation or Satement isa
“major rule’” within the meaning of 5 U.S.C. 804(2), will be transmitted to each House of Congress and
to the Comptroller Genera. The materid tranamitted to the Comptroller Generd will aso include any
additional relevant information required by 5 U.S.C. 801(8)(1)(B). This provison generaly appliesto
rulesissued or substantively amended pursuant to § 1.14(c), § 1.15(a), 8 1.19, or § 1.26(d); industry
guides issued pursuant to 8 1.6; interpretation and policy statements formally adopted by the
Commission; and any rule of agency organization, practice or procedure that substantialy affectsthe
rights or obligations of non-agency parties.



FTC OPERATING MANUAL

[Full text of Operating Manud available on-line at http://mww.ftc.gov/foialadmingaffmanua s.htm]

[Changes made to sections .3.11.2.2, .3.21, .3.24.3, and .3.24.5 in response to comments, dated
January 17, 2003, from the Smal Business Administration Office of Advocacy appear in textua bold.]
CHAPTER 7-RULEMAKING

2. STATUTORY AUTHORITY FOR SUBSTANTIVE RULEMAKING

2.1 Specific Satutory Authority In Narrowly Defined Substantive Areas

* * * Procedures for promulgating rules under these specific statutory grants are in Subpart
C of Part 1 of the Commission Rules of Practice [16 C.F.R. Part 1, supra] * * * . Inaddition, the
Commisson must comply with* * * the Regulatory Flexibility Act (see.3.11.2.2, .3.11.2.4,
3.24.2.3, and .3.24.2.5 below).

3 PROCEDURES FOR MAGNUSON-MOSS RULEMAKING

* * %

.3.8 Thelnitid Saff Report and Accompanying Materids

* * %

3.8.1.1 Preparation and Contents

* * * Thereport [i.e, regarding the commencement of arulemaking] should provide
the Commisson with adequate grounds to determine whether a rulemaking proceeding is warranted
and contain:

* * %

(6) A description of, and where feasible, an estimate of the number of small businessesto
which the proposed rule will gpply, and the type of professiona skills that are necessary
for compliance with the proposed rule.

) A description of any aterndtives to the proposed rule that would minimize any
ggnificant economic impact on smal businesses, such as different compliance
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requirements, the use of performance rather than design sandards, and exemption from
coverage or dl of part of the proposed rule.

(8) An identification, to the extent practicable, of al rdlevant federd rules or statutes that
may duplicate, overlap, or conflict with the proposed rule.

* * * * *

.3.8.2.3 Advance Notice of Proposed Rulemaking

* * * When appropriate, the notice should state that the proposed rule or dternative
formulations might have a sgnificant economic effect on a subgtantid number of smal busnesses. *  *

* * %

.3.8.24 L etters to Congress, OMB, and SBA

* * * |f the proposed rule or dternative formulations might have a sgnificant economic
effect on asubgtantia number of small businesses, aletter should dso be prepared tranamitting a copy
of the notice to the Chief Counsel for Advocacy of the Small Busness Adminidration. * * * * *

.3.9. Publication of Advance Notice

* * * TheOffice of the Secretary is responsible for sending the copies of the notice to the
Congressond Committees, OMB, and the Smdl Business Adminigration.

3.11 Supplementa Staff Report

[.3.11.2.1 Draft Initidd Notice of Proposed Rulemaking]

3.11.2.2. Prdiminary Regulatory and Initia Regulatory Flexibility Analyses

FTCA [Federa Trade Commission Act] 8§ 22(b)(1) and Rule 1.11(b) [16 C.F.R. § 1.11(b),
supra)] list the required contents of the preliminary regulatory andysis. The andysis should aso contain
the information identified in items 3-8 of .3.8.1.1 above and a succinct statement of the legd basisfor
the proposed rule. However, if neither the rule nor the aternatives that the Commission proposes to
promulgate will have a Sgnificant economic impact on a substantia number of amdl businesses, then
items 6-8 and the statement of legd basis (i.e, theinitid regulatory flexibility anayss) may be omitted.
In such acase, gaff must prepare a certification for publication in the Federd Register and tranamittd to
the Smdl Business Adminigtration gating thet the rule will nat, if promulgated, have asgnificant
economic impact on asubstantia number of smal entities.

The certification must include a statement providing the “ factual bass’ for the
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determination. 5U.S.C. 605(b). The certification should describe the affected entitiesand
impactsthat clearly justify the certification, including: a brief economic and technical
statement on the regulated community (e.g., diversity of company size, revenues,
profitability); the criteria used to whether the economic impact is sgnificant and whether the
number of affected entitiesis substantial; and a description of the assumptionsand
uncertainties (e.g., data sour ces, cost estimates).

For rules that may have a significant economic impact on a substantia number of small
businesses, theinitid regulatory flexibility andyss mug be published or summarized in the Federd
Regiger. Rarely will it be convenient for the flexibility andyss to be a separate section of the
preliminary analysis required by 8 22 of the FTC Act. Thus, asapractica meatter, the entire regulatory
andysswill nearly dways be published or summarized in the Federd Regidter notice. If the entire
analyssis not published, then the initid notice must explain how the public may obtain copies. * * *

* %

3.11.24 L etters to Congress, OMB, and SBA

* * %

A cover letter should be prepared to submit the initia notice and regulatory anadlyssto the
Office of Management and Budget at the same time that those items are sent to the Federd Regidter, as
well asaletter to the Chief Counsdl for Advocacy of the Small Business Adminigtration transmitting the
same documents and, where gppropriate, a certification that the rule will not, if promulgated have a
sgnificant economic impact on a subgtantid number of smal entities.

3.21 The Final Staff Report

Pursuant to Rule 1.13(f) [16 C.F.R. 1.13(f)], the staff shall prepare areport to the
Commission. Thefinal staff report should be limited to no more than 300 pages, double-spaced,
including single-paced footnotes. The report should contain:

(@) A summary and andyss of the entire rulemaking record, including recommended findings of
fact and conclusions on the designated issues.

2 Recommendation for find Commission action, including the find proposed form of arule, if
recommended.

(3) An andyss of the Sgnificant dternatives to the proposed TRR [trade regulation rule] including
those that might minimize any sgnificant economic impact on smdl business and including, to the
extent practicable, dternatives beyond the authority of the Commission to effect.



(4 A summary and andysis of the public comments, including comments from Small Business
Advocacy, made in response to the prdiminary regulatory andyss and initid regulatory
flexibility andyss.

(5 For the proposed rule and for each dternative identified, an anadysis of the projected benefits
and any adverse economic effects and any other effects, and an analysis of the effectiveness of
the proposed rule and each aternative in meeting the objectives of the proposed rule. These
andyses should identify those likely to receive the benefits and those likely to bear the adverse
effects of the proposed rule and each dternative. To the extent practicable, benefits and
adverse effects should be quantified in monetary terms, and the potentia net benefits should be
determined.

(6)  Adiscussion of any federd rules or statutes that may duplicate, overlap, or conflict with the
proposed rule.

(7) A discussion of the effects the proposed rule would have no state and local |aws.
8 Additiond legd and policy andys's, as needed.

9) Discussion of enforcement considerations and problems posed by the proposed rule.

3.24.2 Promuloation of aTRR

If the Commission decides to promulgate arule, it must publish the text and a Statement of
Bassand Purposein the Federd Regigter. * * * Staff must dso prepare afind regulatory andysis
and afind regulatory flexibility analyds, except as explained in .3.24.2.3 bdow. The analyses must be
published in the Federal Regigter, or the notice must explain how the public may obtain copies. If the
rule was not listed in each of the Commission’s regulatory agendas published in the last 12 months, the
notice must contain an explanation of the reasons why it was omitted. (See FTCA [FTC Act]
§22(d)(4).)

3.2423 Fina Regulatory Andyss and Find Requlatory Hexibility Analyss

The fina regulatory analyss [pursuant to section 22 of the FTC Act] should contain a detailed
andysis of the costs and benefits of the rule and any aternatives that were considered by the
Commisson. To the extent practicable, costs and benefits should be quantified in monetary terms and
the potentid net benefits should be determined. Rule 1.14(8)(2).



If the rule may have a sgnificant economic impact on asubstantial number of small businesses,
then afind regulatory flexibility anayds [pursuant to the Regulatory Hexihility Act] must aso be
prepared containing:

(1) A succinct statement of the need for, and the objectives of, therule.

2 A summary of the issuesraised by the public comments, including comments, if any, of the
Small Business Administration Chief Counsal for Advocacy, in regponseto theinitiad
regulatory flexibility analyss, asummary of the assessment by the agency of such issues and a
gatement of any changes made in the proposed rule as aresult of such comments.

(3)  Adescription of, and estimate of the number of, small entities to which the rule will
aply or an explanation of why no such estimate isavailable.

(4)  Adescription of the projected reporting, recordkeeping, or other compliance
requirements of therule, including an estimate of the classes of small entitiesthat will
be subject to the requirement and the type of professional skills, if any, necessary for
preparation of any reportsor records.

(5) A description of each of the Significant dternatives to the rule thet are consistent with the stated
objective of gpplicable gatutes and designed to minimize any sgnificant economic impact of the
rule on small entities and that were consdered by the agency, and a statement of the reasons
why each such alternative was rejected, as well as the factual, policy, and legal reasonsfor
selecting the alternative that is being adopted in thefinal rule.

* * %

The Commission need not prepare afind regulaory flexibility andydsif it certifies that the rule
will not have a Sgnificant economic impact on a subgtantid number of small entities See .3.11.2.2 of
this chapter for the factual basisto beincluded in the certification. The certification must be
published in the Federd Register and provided to the Small Business Adminigration See .3.24.2.5.

3.24.25 Lettersto OMB and SBA

Staff should prepare a cover letter submitting the statement of Basis and Purpose and regulatory
andydsto the Office of Management and Budget * * * . A letter to the Chief Counsd for
Advocacy of the Small Busness Adminigtration should aso be prepared transmitting the same
documents and, where gppropriate, a certification (see .3.24.2.3 and .3.11.2.2 of this chapter) that
the rule will naot, if promulgate, have a Sgnificant economic impact on a substantial number of small
entities

4 Procedures for Rulemaking Regarding Unfair Methods of Competition
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* * %

Advance notice of competition rules should dso be included in the Commission’ s regulatory
agenda L

In addition, the Commisson must comply indl rulemakingswith* * *  the Regulatory
Flexibility Act (see .3.11.2.2,.3.11.2.4, .3.24.2.3, and .3.24.25 above). * * * * *



