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TO what expedient then fhall we finally refott
“ for maimtaining in pracice the necéffary par-
tition of puwer among the feveral departments, as

- Jaidkdown in the Conflitution? - The orly “anfwer
that canbe given is, that as all thefe exterior pro-
vitions are found to be inadequate, the defect muft
be lupplicd, by fo.contriving the interior firucture
of the government, as that its feveral conftituent
partssmy, by their mutual relations, be the means
of keeping each other ia their proper places. Witli-
out prefuming to undertake a full devélopement of
this aportant idea, I willhazard a few general ob-
{ervations, which may perkaps place it in a clearer
light, a=d enable us to form 2 more corret§udg-
ment of the principles 2nd flrufture of the govern-
_.ment planned by the Convention. : -
*In order to lay 2 due feundation fov:that feparais
2nd diftinét e of the different “powers of go-
vernment, which to @certain extent, is admitted on
all hands to be effeatiai to the prefervation of liber-
ty, it i3 evident that cach department thould have a
will, of .its own; and confequently fhould be
‘conftituted, that the members of each fhould have

1.

cont

" membets -of theothers.———Were _this
principle sigeroufly . adhered to, it would” re-
_quire that all the appointments for the fggmu;;,l(.

ecutive, legifl and ju ¥ miagi , d
" bé dtvm from the fa o::;q of :@any,__the_
o 5. shrough ‘ch aving no’ -
"'xcoq:f whare‘vers!with _onz anotker, . Pérhaps fuch a
_plan of conftrufing the. fevaral departments would
1 belefs difficult in pracice than it may in contempla-
tion appear.: Some difficultics howeyer, jndt:‘,‘m
.“additiona] expence, would attend the execution of
Some deviations therefore from the princ{pic
- muft be admitted.  In the'conflitution of the judici
. ary deparument in particalar, it might be incxpedi-
ent to iy rignrouily outhe principle; firft; becaufe
 peculiar qualifications being effential ‘in the mem-
bers, the primary confideration.ought ¢o be to felect
 that mode of choice,which beft fecures thofe qualifi-
_cations; fecondly, becaule the permanent tenure By
“which the,appot are held in thatdep:
“rmult foon defiroy all fenle of dependence on the au
¢hority confering them. e
. It is equally evident that the members of each de-
. partment fhould be as little dependent as poffible on
thofe of the others, for the emoluments annexed to
their offi Were the executive magiftrate, or the
judges, not independent of the legiflature in this par-
ticular, their independence in every other would be
merely nomidal.

But the great fecurity againft 2 gradual comcen-
teation of the feveral powers in the fame depart-
snent, confifts in giving to thofe who adminifter
cach department, the neceffary conftitutional mea;
aud perfonal motives, to refit encroachments of
the others. The provifion for defence muft in this,
25 in all other cafes, be made fu to the

little agency as poflible in’ the appaintment |

' pmn\ﬁrepu‘ulic of Arnerica, the power furrendered
"by the people, is firft divided between twe diftinét
governments, and then the.portion allotted to each,
:{fubdivided among diftinétand {eparate departments.
Hence a double fecurity arifes to the rights of the
people. The different governmepts will controul
each other ;| at the fame time that each will be con-
trouled by itfelf. > E ¢
Second. It .is of great importance in a republic,
nbt only to guard the fociety againft the oppreffion
of its rulers; but to guard o1e part of the fosicty
againft the injuftice of the other part. Different
interefts neceffirily exift in different claffes of cil
zens. Ifa ma_furity be united by a common inter-
eft, the rights of the minority will be infecure.
There are but two methods roviding againft
this evil : The one by creating 2 "will in the com-
munity independent of the majority, thatis, of the
{anices itfelf: #ba other by pzehending in  the
_fociety fo many feparate delcriptions of citizens, as
will render an " unjuft combination of a majority of
the whole, very, improbable, if net i Sicabl
The Brft method prevails in all governments poffef-
.ﬁng’ an_ hereditary or. felf . appointed - aurnority.
This at beft is but a precarious fecurity ; hecaufe:
a pawer independent of the fociety may ‘as, well
efpoufe the unjuft views of the major, as the right-
ful interefls, of the minor party, and may poflibly
be turned againft both, parties. ~ The fecond method
will be exempli n_the feederal T c
United States. Whilfl all authority in it will ‘be
derived from and dependént on the fociety, the fo-
ciety itfelf will be broken into fo many parts, inter-
efts and claffes of citizens, that the rights of indivi-
yiduals or of the minority, will be iu little danger
from interefied binations of the mgjori Inx

that the people of the States will alter this part of
‘their dtitutions, in fuch a manner 2s to abridge
the rights fecured to them - bythe Feederal Confli-
tution.
The qualifications of the'sle@ed being lefs care~’
fully and properly defined by the StateConftitutions,
and being at the “fame time more fufceptible of uni-
formity, have béen.very properly- confidered -and
regulated by' the Convention. A reprefentative of
lhcé]ni(:d States muft be of the age of twenty-five
yea®s ; muft have been feven years a citizen of
United States, muft at the time of his eledtion, be
ap inhabitant of the State he is to reprefent, and
during the time of his fervice muftbe in no office
under the United States. Under thefe reafonable
limitations, the coor of this part of the Faederal
Goverament, is opento merit of every defcription,
whether native or adoptive, whether young or old,
and without refgard to poverty or wealth, or to any:
particular profeffion of:religious faith.. | (G
‘The term_for which the Reprefentatives are to\
be cle@ted, falls under 3 fecond yiew. wbiv;iy may be
taken of thés hbm 5 In order to decide on the
ropriety of this article, two quefiions,
ke Ecd ;yﬁrﬁ, “whethar !nem!lll:fQ eledli

ons will, in
fafe;. fecondly, whether they bene-

fivel
this cale, be
ceifary or u s iy

FirR. As jt is cffential to liberty that the,govern-
ment in general,” thould have a common’ intere

the branch of it under coufideration, -fhould have.an
immediate dependerice on, & an ingimate fympath
with the people.  Frequent *elegtions are efs
tionably til’:e only policy by w this depen

and 'fympa‘hy can be effetually fecdred. But what

y
free government, t' = fecurity for civil rights muft
be the fame as that ror religious rights. It confifts
in the one cafe in the multiplicity of interefts, and
¥n the other, in the multiplicity of fe@ts. The de-
gree of-fecurity.in both cafes will depend on the.
number of interefts and fe®s; and this may be pre-
fumed to*depend on the extsht of country and num-
ber of people comprehended under the fame gavern-
ment. This view of "the fubje@ muft particularly
recommend a proper fcederal fyftem toall the, fin:
cere and confiderate friends of republican govern- '
ment: Since it fhews that in exad preportion as
“the territory of the Union may be formed into mare
circumfcribed confederacies or States, oppreffive
combinations of a ‘majority will be faciliated, the
beft fecurity under the republican forms, for . the
rights of every clafs of citizens, will be diminithed ;
and confequently, the ftability and independeace of
fome member of the government the enly other
fecurity, muft’ be proportionally increafed. juf-
ice is the end of government. It is the end .of
civil fociety, It ever has been and ‘ever will be
purfued, wuntil it ‘be obtained, or. until fi-’
berty be loftin the purfuit. In a fociety under: the
forms of which the ftronger fadtion canreadily upite
s weaker, anarchy may as. truly! ‘be

idto reign, as in a flate of nature wherd the wedkeér
mdwxduﬁ is not fecured againft the violence -of the
_ﬁr?_nger: And as in-the fatter ftate.evenithe fironger

Aanger of attack.  Ambition muft be made to coun-
cract ambition.  The intereft of the man muft be
connefted with the copftititional rights of the place.
Tt may be a refleftion on haman nature, that fuch
Jevices fhould be neceffary to controul the abufes of
governmient, ‘But what is government itfelfbut the
greatel of all refletions on human nature? If
. were angels, no government would be nece:
ngels were to govern men, neither external nor
internal controuls on government would he peceffa-
ry. In framing a government which is to be ad-
mniiniflercd by mgn over men,  the great difficulty ies
inthis: You muft firfk ensble the government to
conteoul the governed ; &inthe next plabe, obligeit to
ecatroul it! A dependence . on the peaple.is no
doubt the primary controul on the government ; bat
expericnce has taught mankind the neceffity of aux-
iliary precautions.
This policy of lupplyig by oppofite and rival in-
terefls; the defe of better mptives, might be' tra-
ced theough the wholeé fyftem of human affairs, pi-
vate a3 well-as public. - 'We fee it particularly dif-
layed in all the fuborditate diftributions of power ;
where the conftarit 2ini is ta divide and arrange the
{everal offices in fuch a manner ag that each ‘may be
a check on the other; that the private intereft’ of
every individual, may be 2 centinel over the public
rights.  Thefe inventions of prudence cannot hsicﬂ
requifite in the diftribution. of the fupreme powers
of the State. 3 7.0

But it is not poffible to_give to each  department
an equal power of {elf defence.  In rept n go-
vernment the legiflative authority, necetfarily, pre-
domiv\n(cu.d‘ 'TM’r{elmdy mﬁi-mwnim isy
to: divide’ the Rygiflatare 4 diffesent ‘Jtrana‘n’ 3
and'te rcidévm by differéit modes of ?W@?'-
and different-principles of adtion, . aslittle cotnedled
‘with each other;’as the nature’ of theit common
fundtions, and. their common dependence on the
fociety, will admit. It may even be neceflary to
guard againft dangerous encroachments by flill fur-
ther precautions. ~ As the weight of the lepiflutivé
authority requires that it fhould be thus”divided,
the weaknefs of the executive may require, -on the
other hand, that it thould be fortified. ~An abfolate
negative, on the Legiflature, appears at“firft view
to be the natural defence with which the executive
magi®rate fhoald be armed.  But perhaps it would
be ncither 2} har fafé, nor alenc fufficient, O
ordisary occafions, it might not be- exerted with
the requiite firmnefs ; mid on extraordinary occa-
fions, it might be perfidioufly abiifed. = May not
this defet of an abfolute negative be ‘fupplied, by
fuine qualified connecion between this weaker de-
partment, and the weaker branch of the firénger de-
partment, by which the laster'may be led to fup-
port the conftitutional rights -of the former, with-
out being too much detached from the rights of its
own department ? -

1 the principles on which thefe -obfervations are
founded be juft, as I perfuade myfelf they are, and
they be applicd as. 3 criterion, to the  feveral State
Conflitations, and to the Feederal Conflitution, it
will be found, that if the latter does, not perfedll
_correfpond wigh them, the former are inflmitely lef:|
able fo bear fuch a teft. iy o

“There are moreover two confiderations. particu-
larly applicable to the feederal fyRem of Americ
which place thag fyftera in a very mter:ﬂmg\ poini
OF view, ~

Firft. Tn afingle republic, alf the power fursen.
dered by the people, is fubmitted to the adminifica-
tion of a fiugle government ; and ufurpations ar:
guardd againffby a divition of the government in
o d:flinét and feparate departments. In the com

are p pted by the ioty of their
condition, to fubmit to a government which maypro-
tect the weak as well as themiclves : Se in the for-
mer flate, will the more powerful factions or. |
ties be gradually induced by a liké motive, wilh
for a government which wxl} protect all parties; the
weaker as well as the mote puwerﬁ*nbe
little doubted that if the State of Rhode Ifland was
{eparated from the confederacy, and left, e itlelf the
infecurity of rightsunder the popularform of govern-
wment within fuch narrow limits, would be difplayed
by fuch reiteraged “oppreffions of factious majoritids,,
that fore powsr altogether independént of the peo-
ple would foon be called for by the voice of the ve-
ry fadtions whols mifrule had proved the neceflity
of—its “the—extended republlic of the - United
States, #2.d among the great variety of . interefts,
parties and fects which it embraces, a coalition of a
majority of the whole fociety could feldom.take
place on any other principles than thofe of juftice
and the general good ; atid their being thus lels
danger to a minor ivom the will of the major par-
ty, there muft be lefs pretext alfo to provide for
the fecurity of the former, by introducing into the
government a will not dependent on the latter; or
in other words, a will‘indspendent of the fociety it-
felf.  Jtis no lefs certain tham it is important, not-
withftanding the contrary opinions which have been
entertained, that the larger the faciety, provided
it lie within a pradicadle fphere, the more duly ca-
pable it will be of fif government. And happily
for the republican caufe, the pra&icable fphere may
be carried to a very great extent, by a jadicious
modification ard mixture of the. | principle.-
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ROM the more general enquiries purfaed in the
four laft papers, 1 pafs‘on to a more particular
examination of the [everal parts of the goyernment.
1 fhall begin wirh the Houfe of Reprefeatatives.
The firit view to be taken of this part of the go-
vernment, relates to the qualifications of the elect- +
ors and the ele@ted. Thoie of the former are-to be
the fame with thofe of the eleors of the moft Qu-
merous branch of the State Legiflatuide. The de-
finition of tne right of fuflrage is very jultly regard-
ed asa fundamental article of republican govern-
ment. It was incumbent on the Convention there-
foré to define and eftablifh this right, in the Con-
ftitution. To have left it open for the occafional |
regulation of the Congrefs, would have been im-
proper for the reafon juft mentionéd. T have fub-
wmittéd it to the legiflative diferetion of the States,
Would have beea improper for the fame reafon ;
and for the additional reafon, that it would have
rendered too dependent on the State Governments,
that branch of the Feederal Government, which
‘ought to be dependent ,on the  people alone, To
have reduced the different qualifications in the dif-
ferent States, to one uniferm rule, would probably
have been as diffatisfadtory to fome of the Ssatzs,as
it would have been difficult to the Convention.
‘The provifion. made by theConventionappears there-
fore, tobe the beft that lsy within their option, It
muft be fatisfadtory to every State; becaufe it is
conformable to the ftandard already eftablifhed, or
which may be eftablifaed by the State itfelf. It
will be fafe to the United States ; becaufe, being
fixed by the State Conftitutions, it is not alterahle
Dy the State Governments, and it cannot be feared

| when 2 revolution togk place in the government,

Jconftitution, we cannot doubt that 2 yedudlioa of

-right of the latter to- fupply occafional. vacancies,

- election. " The ability alfo of the Irifh plrhamelg(,f

P degree of frequencyl may ‘be abfolute
neceflary for the pﬁrpo?k, does

fufceptiblé of any'precife calenlal
pend on a variety of circumftances with t
may be conneéted.  Let us- confult experience, the
guide that ought always 1o be followed, ~whenever
it can be found. ! i &
TheSeheme of reprefentation, as a fubflitute for
a meeting of the citizens in perfon, beingat moit but
very 3 = wn-to ancient -polity s it is im
smore modern times unly,that we areto expe@inftruc-
tive examples. And even here, in order.to avoid
a refearch tod vague and diffufive, it will be proper
tq confine ourfelves to the few. examples which are
beft known, and which bear the greateft analogy
to our particular cafe. The firft to which this cha-
rafles ought to be applied, is th¢ Houfe of Com-
mons in Great Britain. ¢“The hiftory of this-branch
of the Englith Conflitution, anterior to the date of
Magna Charta, i€ too obfcure to yield' inftrudlion.
The very exiftence of it Has been ‘made.a queftion
among pelitical antiquaries. ' The earligft pecords of
fubfequent date prove, that Parliaments were'to. 4z
culy, every year; not that they were tq be efefled
every year. And even thefe annual feffions were
feft fo much at the difcretion of the miqnarch, that

termiffions, were often contrived by royal ambition.
e e sy ided

flatute in the reign of Charles the fecond, that .tbc’
intermiffions fhould not be ,smrmed%:}e},dna.a -
riod of three years.~ On the-acceffion of Wil 115

the fubject was flill more ferioufly refumed, and it
was declared to be among the fundarmental tights of
the people, that Parlaments- ought to, be held fre-
quently. By another flatute which paffed @ few'
years later in the fameé reigu, the term * frequently”
which had ailuded to the triennial period fettled in
the time of Charles II. is reduced to a precile mean-
irg, it Leing expreflly enaded that a new parlia:
ment fhall be called within three years after the ‘de-
termination of the former, The laft change fr
threeto feven years is well known to have been in
troduced pretty carly in the prefent century, under
dn alarm for the Hanoverian fucceffien, -From thefe
faQls it appears, that the greateft frequency of e-
lections which has been deemed neceffary in that
kingdom, for binding the reprefentatives to their
conlticuents, does-fiot exceed a triennial return ‘of
them. And if we may argue from the degree of
liberty retained even under feptennia} eletions, and
all the other vicious ingredients in the parliamentary

the period from feven to three years, with the other
necellury reforms, would fo farextend the influence
of the people overtheir reprefentatives, as to fatisfy
us, that biennial cle@ions” under the feederal fyf-
tem, ¢wunot poflibly be dangerous to the requifi
dependence of the houlé of reprefentatives on’ their
conftituents. ; il i
FleQions in Ircland till of fate were regulatéd en-
tirely by the difcretion of the crown, and were. fel-
dom_repeated except ‘on thé acceffion of a2 new
Prince, or fome otheFcontingent event.  The pars
liament ‘which commenced with George II. ‘was
inued throughout his reign;, a périod
about, thirty-five years. - The enly"dependence of
the reprefentatives on the people confifted, in the

by ‘the ele&@ion of new members, and in the chance
of fome event which might produce a general new,

under various pretexts, very long and dangerous ins |

a fenfe of its werth, and a 28l fer its p
largement. This remark holds good ag
regard. to the then colonics, whofe e
leaft frequentygs to thofe whofk election
frequent. niz was the cofony whi
in vefifting the partiamentary whirpation
Britain : 1 wag the firft nlh’; ifv-efpon
hf: a&, the refolytion of independence,
»ia neverthelefs, if I have not beqn m
leQions under the former government w
nial  This particular example is brought |
not asa ?roof of any peculiar mcri(,‘f« t
ty in thofe inftances, was probably acciden
&ill lefs of any advantage in fiptennial ele
when compared with 4 greater frequeni
inadmiffible : but merely as a pr X
b nptohv’he a very. fubflantial-proof, ti}
orrthe people can bein po din,
elcﬂionl:. o= o b
The conclufion: refulting from thefe
‘will be not a little firengthened by reco
circumflances.  The firft is that the i
,giflature will pofiefs a part on

giflative authority which is.

In

iflatys

ed maxim, that, where no other ¢i

the cafe, the greater the power s, the:fh

power, the more fafely may its durati

gd. In the fecond place, it has, on

fiony been fhown that the Feedéral

not only be reftrained by its dependence,

ple as other legiflative bodies ars ; “but

be moreover watched and cdnh'ou!v:d!?‘r‘r
legitlati

collaterai Legiflatures, which other
arenot.  Andinthe third place, no con
be made between the means that wilt
by the more permanent branthes of the F
vernment for feducing, if they fhoul
to feduce, the Houfe of Repreisntativess
duty to the people ; and the means of infly
the poplar branch, poffeffed by the ot
of the guvernments above cited. With,
therefore to abufe, “the Feederal. Repire
can be lefs tempied - on one fide; and will B
walched on the other.

|

E . Meflrs. Loupon,
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| T!IE cloquent and learned Edmund
| ina fpeech delivered in Briftol, in
{ ferved that thiere were two capital faults:i6%)
| tith laws, with relation to-civil debis
| every mzn is prefumed folvent ;
innumerable cafes, dire@ly again@t fi
foze the debtor is ordered on a fupyiofi
and fraud to be coerced his I
| payment. By this means, in al¥
1 -vehey, without—a p3
.to be imprifoned - jor life, - A
miflaken invention of artificial
chonge a eivil into. a criminal juy
feourge misfortune Sr—indiicretion, with
1 ment whicl' the Taw does not inflick. on
crimes. = . *
. The nexifault he obferved, was, th
ing of that punifimentds not on the of
cqual and public judke ;. but’is teferred -
bitrary difercrion of a private; nay in
i irritated individual.® He who formally i
{antially ought to be the judge, is i
mere than a minifterial, a mere executive §
of a private man, who is at once judge
. Every idea of judicial” order, is fubye
procedure. If the infolvency be no,
1 punifhed with arbitrary imprifonment.
crime, why is it delivered into private han
don without difcretion or purtifs without g
He obferved farther, that-the opeéral
law was—fo favage, and fo inconvenient
that for a long time paft in every par]
fometimes twice, theLegiflature had been's
make a general goal delivery, and lib
three or four thoufand 8y thus tefl
thofe alls of grace the unnatural rigidi
—He oblerved that Mr. Howard .'in;
gaols in Rotterdam, found only one
ed for debt. Inmany placés imprifon
is whoily unknown ; ‘but in England it
d that one of four confined in goal ‘pery
year ; that there were at leaft twenty th
fined, of which, five thoufand
thirty yéars or a generation, one hungd
thoufand ; andrin every century, five Autige
fand perifhed, or more than in - the fagie pel

time was defiroyed by the ,Mﬁkm

|
(

of | England and Ireland W'
for debt, than in il the world betides, <

if we are not faft hafiening to &all int
pofierope and unnatural .conduét by
adopting thofe old rigid laws of Britain
feverity has been mitigated there: by,
la\y‘_s pafled in favor o% debtors to pi
pri

to maintain the, rights of their fo' far
as the difpofition might exift, was extremely fhack-
led by the controul of the crown ‘over the fubjeéts
of their deliberation. Of late thefe -fhackles, if .1
miftake not, have been broken ; and odtennial par-
liaments have befides been eftablithed. “What effect
lett to further experience. The éxample of Ire-
land, from this view of it, can throw but little
light on the fubje@. As fa¥ds we can dray anmy
conclufion from it, it mnift bé, that if the people of
that country have been able, ‘under all thefe difad-
vantages, to retain any liberty whatever, the ad-
vantage of biennial eleétions weuld fecure to them
every degree of liberty which might depénd on a
due ‘connedtion between their reprefentatives and
themfelves. 3

Let us bring out erquiries nearer home. The
example of thefe States when Britifh colonies cliims,
particular attention ; at the fame time that it is fo
well known, as to require little to be faid onit. The
principle of reprefentation, in one branch of the Le-
giflature at iéaft, was eftablithed in all of them. But
the periods of cleftion were different, They varied
from ane to feven yezrs. Have we any reafon to
infer from the fpirit and ‘condu@-ef the reprefen-
tatives of the people,. priorito the revolution, that )
bicnnial eleftions would have been dangerousto the
public Iiberties ? The fpirit which every: where dif-
played itfelf at the commencement of the ftruggle ;
and which quifhed the obfacles toind d

is the heft of proofs that a fufficient portion of li-

may be produced by this partial reform, muft be {"then, or who fhould thereafter be in

of their perfons, or to 1
In 1785 alaw was pafled to limit the
of debtors whofe debt did not amo

twenty fhillings to twenty d and'tho
debt did not exceed foriy fhillings t
And in 1786, alawv was pafled to_ent

any fum or fums of money not exceeding
the relidf granted.in a foriner 28t entith
for the relief of debtors, with refgegt
prifooment of théir perfons, and to-
who fhall continue in exécution in prifou
certain time, for a fum not exceeding.
difcovery ‘of and deliver upon vath ghut
their creditors benefit. 2 ’
That the prefent infolvent law of this
its defedis, there is no doubt; was there:
fe®t law of that kind paffed? or o
-made ? cannot its defefls that are now:
amended ? do a few individwal obdurate'
fuffer as great a lofs by means even of 4l
law, s the public derive henefit by the
of ufeful members to fociéty, from pes
finement, and evince the humimity of 't
ment. Notwithflanding the prefent faw
debters, Iam informed that ‘there aye: f
debtors now in New-York goal, and:
teen who muft depend upon cb:ritc);?
fupport ; and many, from their pe 3
although willing to deliver up all their

can derive no benefit from the prefent liwy
inhabitants of this city are not recavered

berty had been every where enjoyed to infpire both

loffes and diftrefles occafioned to them' by



