UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF F LORIDA

Case No. 03-60746-Civ-Gold

FEDERAL TRADE COMMISSION,

~ Plaintiff,
V. 'F’LED DYMD-L[
GREETING CARDS OF AMERICA, INC., JAN 25 2004

a Florida corporation;
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GERALD TOWBIN, _
also known as Alex Carr and John Grant,
individually and as owner and operator of
Greeting Cards of America;

SUSAN TOWBIN,
also known as Mary Grant and Sandy Grant,
individually and as an officer of Greeting
Cards of America; '

AMERICAN EAGLE PLACEMENTS,
a Georgia company; and

FORREST ADAMS,
individually and as the owner and officer of-
American Eagle Placements,

Defendants.
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STIPULATED FINAL JUDGMENT AND ORDER FOR PERMANENT
INJUNCTION AND OTHER EQUITABLE RELIEF AGAINST AMERICAN EAGLE
PLACEMENTS AND FORREST ADAMS
This matter comes before the Court on stipulation of Plaintiff, Federal Trade Commission

(“FTC” or “Commission”), and Defendants American Eagle Placements (“American Eagle™) and
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Forrest Adams. On April 21, 2003, thec Commission filed a C omplaint for a permanent
injunction and other équilable relief in this matter pursuant to Section 13 (b) of the Federal Trade
Commission Act (“FTC Act™), 15 U.S.C. § 53(b). The FTC charged Defendants Greeting Cards
of America, Inc., Gerald Towbin, Susan Towbin, American Eagle Placements, and Forrest.
Adams with engaging in deceptive acts or practices in connection with the marketing and sale of
greeting card business ventures, in violation of Section 5 of the FTC Act, 15 U.S.C. § 45, and the
Trade Regulation Rule on Disclosure Requirements and Prohibitions Conceming Franchising
and Business Opportunity Ventures (“Franchise Rule” or “Rule™), 16 C.F.R. Part 436. The
Commission and Defendants American Eégle Placements and Forrest Adams have agreed to
settle all matters of dispute between them without adjudication. Accordingly, it is hereby
ORDERED, ADJUDGED, AND DECREED:
FINDINGS

I. This Court has jurisdiction of the subject matter of this case and the parties hereto.
Venue is proper as to all parties in the Southem District of Florida.

2. The activities of Defendants American Eagle and Forrest Adams are in or
affecting commerce, as defined in the FTC Act, 15 U.S.C. § 44.

3. The Complaint states a claim upon which relief may be granted against
- Dcfendants American Eagle and Forrest Adams under Scctions 5(a) and 13(b) of the FTC Act, 15
U.S.C. §§ 45(a), 53(b).

4, Defendants American Eagle and Forrest Adams waive all righls to seek judicial
revicw or otherwise challenge or contest the validity of this Final Order. Dcfendants American

Eagle and Forrest Adams further waive any claim under the Equal Access to Justice Act, 28
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U.S.C. § 2412, and any claims they may have against the Commission, its employees,
representatives, or agents.

5. Decfendants American Eagle and Forrest Adams cnter into this Final Order freely
and without coercion and acknowledge that they have read, understand, and are prepared to abide
by the provisions of this Final Order.

6. This Final Order is in addition to, and not in licu of, any other civil or criminal
remedies that may be provided by law.

7 Entry of this Final Order is in the public interest.
_Ql;Flle!j!ONS

For the purpose of this Final brder. the following definitions shall apply:

1. “Assets” means any legal or equitable interest in, right to, or claim to, any real and
personal property, including but not limited to chattel, goods, instruments, equipment, fixtures,
gencral intangiblces, invcntbry. checks, notes, leascholds, effects, contracts, mail or other
deliveries, shares éf stock, lists of consumer names, accounts, credits, premises, receivables,
funds, and cash, wherever located, whether in the United States or abroad.

2. “Business venture” or “business opportunity venture” means any written or oral
business arrangement, however denominated, whether or not covered by the Franchise Rule,
which consists of the payment of any consideration for:

a. the right or means to offer, sell, or distribute goods or services (whether or
not identified by a trademark, scervice mark, trade name, advertising, or
other commercial symbol); and

b. more than nominal assistance to any person or cntity in connection with or
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incident to the establishment, maintenance, or operation of a new business
or the entry by an existing business into a new line or type of business.

3. “Defendants™ means American Eagle Placcments and Forrest Adams.

4. “Document” is synonymous in meaning and equal in scope to the usage of the
term in Federal Rule of Civil Procedure 34(a), and includes writings, drawings, graphs, charts,
photographs, audio and video recordings, computer records, and other data compilations from
which information can be obtained and translated, if necessary, through detection devices into
reasonably usable form. A draft or non-identical copy of a document is a separate document
wiihin the meaning of the term. |

5. “Person” means a natural person, an organization or other legal entity, including a
corporation, ﬁartncrship. sole broprietorship, limitcd liability company, association, or
cooperative, or any other group or combination acting as an entity.

6. The terms “and” and “or” shall be construed conjunctively or disjunctively as
necessa&, and to make the applicable phrase or sentence inclusive rather than exclusive.

ORDER
L.
PERMANENT BAN ’ |

IT IS THEREFORE ORDERED that Defcndants American Eagle and Forrest Adams

are hereby permanently restrained and cnjbincd from advertising, offering to sell, or selling

location scrvices in connection with any franchise, business venture, or business opportunity

venture.
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I
PROHIBITED BUSINESS ACTIVITIES

IT IS FURTHER ORDERED that, in connection with the advertising, offering to sell, -
sale, or distribution of any goods or services, Defendants American Eagle and Forrest Adams,
and their successors, assigns, officers, members, agents, directors, servants, employees, and those
persons in active concert or participation with either of them who receive actual notice of this
Order by personal service or otherwise, whether acting directly or through any corporation,
subsidiary, division or other device, are hereby p‘ermanently restrained and enjoined from
misrepresenting, expressly or by implication, any fact material to a consumer’s decision to
purchase goods or services, including but not limited to:

A. Misrepresenting the total costs to purchase, receive, or use, and the quantity of,
any goods or services;

B. Misrepresenting any material restriction, limitation, or condition to purchase,
receive, or use goods or services;

C. Misrepresenting any material aspcct of the performance, efficacy, nature, or
central characteristic of any' goods or services;

D. Misrepresenting any material aspect of the nature or terms of the seller’s refund,
cancellation, exchange, or repurchase policies;

E. Misrcpresenting the income, profits, o'r sales volume likely to be achicved:

F. Misrcpresenting the income, profits, or sales volume achieved by other pﬁrchasers
of the goods or scrvicés; '

G. Misrepresenting the authenticity of any reference;
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H. Misrepresenting the territorial rights to, or amouh_t of competition within, any
geographic territory; and

L Misrepresenting the existence or quality of locations for the machines or racks
used to dispense Defendants’ products.

| 1.
CONSUMER REDRESS AND OTHER EQUITABLE RELIEF

IT IS FUR_THER ORDERED that judgment is hereby entered jointly and severally
against Defendants Ameﬁéan Eagle and Forrest Adams in the amount of $345,000; provided,
however, that all of this amount shall be suspehdcd unti! further order of the court, and provided
Surther that this judgment shall be subject to the conditions set forth in Sections IV. and V. of

this Final Order.

Iv.
RIGHT TO REOPEN
IT IS FURTHER ORDERED that:
A. The Commission’s agreement to, and the Court’s approval of, this Final Order is

expressly premised upon the truthfulness, accuracy, and complctencss of the Defendants
American Eagle and Forrest Adams's financial statcment dated May 5, 2003, and the financial
deposition of Forrest Adams, taken on July 18, 2003, which contain matcrial information relicd
upon by the Commission in ncgotiating and agrecing to the terms of this Final Order.

B. If, upon motion, this Court should find that Defendants American Eagle or Forrest
Adams made a matcrial misrepresentation or omitted material information conceming their

financial condition, then the Court, without further adjudication, shall enter a madificd judgment
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holding that defcndant liable to the Commiission in the amount of $345,000 for consumer redress.
This amount shall become immediately due and payable, and interest computed at the rate
prescribed under 28 U.S.C. § 1961, as amended, shall immediately begin to accrue on the unpaid
balance.

C. Defendants American Eagle and Forrest Adams agree that the facts as alleged in
the Complaint filed in this action as to American Eagle and Forrest Adams shall be taken as true
in any subsequent litigation filed by the Commission to enforce its rights pursuant to this Final- ‘
Order relating to American Eagle and Forrest Adarﬁs, including, but not limitgd to, a
nondischargcat;ility complaint filed in any bankruptcy proceeding.

D. Should this Final Order be modified pursuant to this Section, this Final Order, in
all other respects, shall re’main in full force and effect unless otherwise ordered by this Court.
Any proceedings instituted under this Section are in addition to, and not ip lieu of, any other civil
or criminal rcmedies as may be prm-/ided by law, including any other proccedings that the FTC
may initiate to enforce this Final Order.

V..
RECEIVERSHIP PROVISIONS

IT IS FURTHER ORDERED that: |

A. The Receiver, Jane Moscowitz, Esq., shall wind down the affairs and marshal the
records and asscts, if any, of Amcrican Eagle. Within 45 days afier entry of this Final Order, the
Receiver shall file a final repont to'lhis Court describing the wind-down of the business of
American Eagle and the scope of the Receiver's activitics.

B. The Receiver and all personnel hired by the Recciver as authorized by the Count
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shall be ‘entitlcd io rcasonable compensation for the performance of duties pursuant to this Final
Order and for the cost of actual out-of-pocket expenses incurred by them, from the assets now
held by or in possession or control of, or which may be received by, the Receiver or the
Receivership Defendants, Greeting Cards of America, Inc., and American Eagle Placements.
Within 75 days aﬁér entry of the last Final Order obtained in this case, the Receiver shall file
with the Court, and serve on the parties, a final accounting and request for the payment of such
reasonable compensation as to the Defendants included in this partic.ular Final Ordei'.
VL
LIFTING OF ASSET FREEZE

IT IS FURTHER ORDERED that the free‘ze against the assets of Defendants American
Eagle and Forrest Adams pursuant to the Preliminary Injunction entered by this Court an May 21,
2003, shall be lifled upon entry of this Final Order.

VIIL.
CUSTOMER LISTS

IT IS FURTHER ORDERED that Defendants American Eagle and Forrest Adams, and
their successors, assigns, agents, scrvants, cmployees, ofﬁcel;s, and all persons directly or
indirectly under their control, and all other persons in active concert or participation with them
who reccive actual notice of this Final Order by pcrsonél service or otherwise, and cach such
person, whether acting dircctly or through any'c‘orpora‘tion, subsidiary, division, or other device,
are permanently restrained and cnjoincd from sclling, renting, leasing, transferring, or otherwise
disclosing the name, address, telephone number, credit card number, bank account number, e-

mail address, or other identifying information of vahy person who paid moncy to any of the
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\Defendants for purchase of a business venture and/or location services or who weré contacted or
on a list to be contacted by any of the Defendants; provided that Defendants American Eagle and
Forrest Adams may disclose such identifying information to a law enforcement agency or as
required by any law, regulation, or court order.
VIIL
COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating
éompliance with any provision of this Final Order,

A. Within twenty (20) days of reccipt of written notice from a representative of the
Commission, Defendants American Eagle and Foncsi Adams shall submit additional written
reports, sworn to under penalty of perjury; produce documents for inspection and copying; appear
for deposition; and/or provide entry during nonnal business hours to any business location in
such Defendant’s possession or direct or indirect control to inspect the business operation;

B. In addition, the Commission is authorized to monitor compliance with this Final
Order by all other lawful mcans, including but not limited to the following:

| ) oﬁlaining discovery from any person, without further leave of court, using the
procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45;

(2)  posing as consumers and supplicrs to Defendants American Eagle and Forrest
Adams, Defcﬁdant_s Amcrican Eagle or Forrest Adams’s cmployecs, or any other
entity managed or controlled in wholc or in part by Dgfendants Amcrican Eagle or
Forrest Adams, without the nccessity of identification or prior noticc;

Provided that nothing in this Final Order shall limit the Commission’s lawful usc of compulsory

Page 9 of 15

01/27/04 TUE 16:37 [TX/RX NO 5466]



process, pursuant to-Scctions 9 and 20 of the FTC Act, 15 U.S.C. §§ 49, 57b-1, to obtain any
documentary material, tangible things, testimony, or information relcvant to unfair or deceptive
acts or practices in or affecting commerce (within the meaning of 15 U.S.C. § 45‘(a)( 1)).

C. Defendants American Eagle and Forrest Adams shall permil representatives of the
Commission to interview any employer, consultant, independent contractor; representative,
agent, or employee who has agreed to such an interview, relaling in any way to any conduct
subject to this Final Order. The person interviewed may have counsel present.

IX.

COMPLIANCE REPORTING BY DEFENDANT

IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Final Order may be monitored: »

A. For a period of five (5) years from thedate of entry of this Final_ Order,

(1 Defendant Forrest Adams shall notify thc Commission of the following:

(a) Any changes in Defendant’s residence, mailing addresses, and
tclephone numbers, within ten (10) days of the date of such change;

(b)  Any changes in Dcfendant’s cmployment status (including self-
cmployment) within ten (10) days of the date of such change. Such notice shall
include the namc and address of cach business that Defendant is affiliated with,
employed by, or performs services for; a statement of the nature of the business;
and a statement of Defendant’s dutics and responsibilities 1n connection with the
business;

(c) Any changes in Defendant’s name or usc of any aliases or fictitious
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! names; and

(2) Defendants American Eagle and Forrest Adams shall notify the
Commission of any changes in corporate structure that may affect compliance obligations
arising under this Final Order, including but not limited to a dissolution, assignment, sale,

merger, or other action that would result in the emergence of a successor corporation; the

creation or dissolution of a subsidiary, parent, or affiliate that engages in any acts or

practices subject to this Final Order; the filing of a bankruptcy petition; or a change in the

corporate name or address, at least thirty (30) days prior to such change, provided that,
with respect to any proposed chénge in the corporatibn about which the Defendanté learn
less than thirty (30) days prior to the date such action is to take place, Defendants shall
notify the Commission as soon as is practicable after obtaining such knowledge.

B. Qne hundred eighty (180) days after the date of entry of this Final Order,
Defendants American Eagle and Forrest Adams shall cach provide a written report to the FTC,
sworn to under penalty of perjury, setting forth in detail the manner and form in which they have
complied and are complying with this Final Order. This report shall include, but not be limited

to.

(1)  Any changes required to be reported pursuant lé subparagraph A. above;
(2) A copy of each acknowledgment of reccipt of this Final Order obtaincd by
Dcfendants pursuant to Paragraph XI.
- C. For the purposes of this Final Order, Defendants shall, unless otherwise directed
by the Commission’s authorized represcntatives, mail all written notifications to the Commission

{o:
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Regional Director
Federal Trade Commission
Southeast Region
225 Pcachtree Strect, Suite 1500
Atlanta, Georgia 30303
Re: FTC v. American Greeting Cards of America, Inc., Civil Action No. 03-
60746-Civ-Gold.
D. For purposes of the compliance reporting required by this Paragraph, the
Commission is authorized to communicate directly with Defendant Forrest Adams.
X
RECORDKEEPING PROVISIONS
IT IS FURTHER ORDERED that, for a period of eight (8) years from the date of entry
of this Final Order, Defendants American Eagle and Forrest Adams and their agents, employees,
officers, corporations, successors, and assigns, and those persons in active concert or
participation with them who receive actual notice of this Final Order by personal service or
otherwise, are hereby restrained and enjoined from failing to create and retain the following
records:
A Accounting records that reflect the cost of goods or services sold, revenues
generated, and the disbursement of such revenues;
B. Personncl records accurately reflecting: the name, address, and telephone number
of each person employed in any capacity by such business, including as an
independent contractor; that person's job title or position; the date upon which the

pcrson commenced work; and the date and reason for the person's termination, if

applicablc;
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C. Customer files containing thc names, addresses, phone numbers, dollar amounts
paid,. quantity of items or services purchased, and description of items or services
purchased, to the extent such information is obtained in the ordinary course of
business;

D. Complaints and refund requests (whether received directly, indirec_tly or through
any third party) alnd any responses to those complaints or requests; and

E. Copies of all sales scripts, training materials, adveniéements, or other marketing
materials.

XI.

DISTRIBUTION OF ORDER BY DEFENDANT

IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry

of this Final Order,

A. Defendant American Eagle shall deliver a copy of this Final Order to all
principals, officers, directors, managers, employees, agents, and representatives
having responsibilities with respect to the subject matter of this Final Order, and
shall Securc from cach sucb person a signed and dated statement acknowledging
rcceipt of the Order. Defendant American Eagle shall deliver this Final Order to
currcnt personnel within thirty (30) days afler the date of service of this ‘Final
Ordcr, and to new personnel within thirty (30) days aﬁcr thc person assumes such

position or rcsponsibilitics.

B. Defendant Forrest Adams shall deliver a copy of this Final Order to the principals,
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officers, directors, managers and employees under Forrest Adams’s control for
any busincss that (a) employs or contracts-for personal services from Forrest
Adams and (b) has fesponsibilities with respect to the subject matter of this Final
Order, Forrest Adams shall sccure from each such person a signed and dated
statement acknowledging rcceipt of the Final Order within thirty (30) days after
the date of service of the Final Order or the commencement of the employment

relationship.
XI1L.
ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANT

IT IS FURTHER ORDERED that each Defendant, within five (5) business days of
receipt of this Final Order as entered by the Court, must submit to the Commission a truthful

sworn statement acknowledging receipt of this Final Order.
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- XIIL

RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

purposes of construction, modification and enforcement of this Final Order.

SO STIPULATED:
}%ﬂ 73
AmerigZn Eaglc Placements Date .
by Forrest Adams, President By Harold E. Kirtz
Attorney for Plaintiff
Forrest Adams Date

SO ORDERED, this ¢ _day ofggg,zooj‘.

Hon. Alan S. Gold
United States District Judge
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