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ANALYS SOF AGREEMENT CONTAINING
CONSENT ORDER TO AID PUBLIC COMMENT

The Federd Trade Commission has accepted, subject to final approva, an agreement
containing a proposed consent order with R.T. Wdter and Associates, Inc. (“RTWA”), R. Todd
Witer, and the following medica group practices (hereinafter “ Respondent Practice Groups’): Cohen
and Womack, M.D., P.C.; Consultants in Obgtetrics and Gynecology, P.C.; Mid Town Obstetrics &
Gynecology, P.C.; Mile High OB/GY N Associates, P.C.; The OB-GYN Associates Professiona
Corporation; Rocky Mountain OB-GY N, P.C.; Westsde Women's Care, L.L.P.; and The Women's
Hedlth Group, P.C. Mr. Weter, RTWA and the Respondent Practice groups are collectively referred
to as “Respondents.”  The agreement settles charges that Respondents violated Section 5 of the
Federd Trade Commission Act, 15 U.S.C. § 45, by facilitating and implementing agreements among
the obgtetricians and gynecol ogists represented by Mr. Welter to fix prices and other terms of dedling
with hedlth insurance firms and other third-party payors (hereinafter, “payors’), and to refuse to ded
with payors except on collectively determined terms. The proposed consent order has been placed on
the public record for 30 days to receive comments from interested persons. Comments received during
this period will become part of the public record. After 30 days, the Commission will review the
agreement and the comments received, and will decide whether it should withdraw from the agreement
or make the proposed order final.

The purpose of thisanalyssisto facilitate public comment on the proposed order. The andysis
is not intended to condtitute an officid interpretation of the agreement and proposed order, or to modify
their termsin any way. Further, the proposed consent order has been entered into for settlement
purposes only and does not congtitute an admission by any Respondent that said Respondent violated
the law or that the facts dleged in the complaint (other than jurisdictiond facts) are true.

The Complaint
The dlegations in the Commission’s proposed complaint are summarized below.

Mr. Wdter is a non-physician consultant who, through his company RTWA, organized
approximately 88 physicians specidizing in obstetrics and gynecology (“OB/GY NS’) into a concerted
group for the purpose of negotiating as a bloc with payors over contract terms. Respondents called
their group “Professionalsin Women's Care” (“PIWC”). About haf of PIWC' s physicians practice
medicine through one of the eight Respondent Practice Groups, al but one of which are corporations
(the other is a partnership), consisting of OB/GY Ns practicing medicine. Except to the extent that
competition has been restrained in the manner set forth in the proposed Complaint, the Respondent
Practice Groups and other physicians who participated in PIWC compete with each other in the
provision of OB/GY N services in the Denver, Colorado metropolitan area

PIWC came together in 1999 in response to a proposed contract that PecifiCare Hedlth



Systems of Colorado (* PacifiCare’), apayor doing business in the Denver area, offered to OB/GY Ns
intheregion. The Respondent Practice Groups opposed the fees and other provisions contained in
PecifiCare' s offer, and convened a meeting among al of them to discuss Strategies for ressting
PecifiCare sterms and forcing it to offer a contract that was more lucrative for the physicians. The
Respondent Practice Groups retained Mr. Wdter to negotiate a different contract on their collective
behaf with PacifiCare.

PIWC became a vehicle for the OB/GY Nsto use their collective bargaining power to negotiate
for higher fees and other, more advantageous terms in contracts with payors than they could have
obtained by negotiating unilaterdly. The Respondent Practice Groups formed a* Steering Committeg’
among themsalves to determine contract srategy and give ingtruction and guidance to Mr. Welter in his
dealings with payors over contract terms. Mr. Welter and the Respondent Practice Groups aso
recruited additiond OB/GY Nsinto PIWC - bringing its total membership to more than 80 physcians.

The PIWC physicians authorized Mr. Welter to advise PecifiCare that they rejected its latest
contract offer. Mr. Wedter told PacifiCare, among other things, that the physicians had joined together
to secure higher fees, that they refused to Sign a contract without those fees, and that the physicians
would negotiate only through him. To be competitively marketable to employers and other purchasers
in the Denver metropolitan area, a payor must include in its network of participating physciansalarge
number of OB/GYNs. Faced with the progpect of having no contracts with the OB/GY Nsinvolved in
PIWC, PecifiCare agreed to the terms that Mr. Welter and the PIWC physicians demanded.

Mr. Welter and Respondent Practice Groups, through PIWC, exploited their collective
bargaining strength in contract negotiations with severd other payorsaswell. In some cases, a the
urging of Mr. Welter, large numbers of PIWC physicians sent contract termination notices to payors
that refused to negotiate with Mr. Welter or that resisted the fee increases he demanded on their behdf.
Faced with the threat of a boycott and the inability to include this large group of OB/GY Nsin their
networks of participating physicians, these payors ultimately acceded to Mr. Weter's demands for the
PIWC physicians. In these ways, the PIWC physicians recelved contract terms that were more
economically advantageous to them than they could have obtained by negatiating individudly rather than
collectively. They aso received fees that were higher than those that payors were paying to other
OB/GY Nsin the Denver metropolitan area.

Sometimes a network of competing physicians uses an agent to convey to payors information
obtained individudly from the physicians about fees or other Sgnificant contract termsthat they are
willing to accept. The agent may aso convey to the physicians dl payor contract offers, which the
physicians then unilateradly decide whether to accept or rglect. Such a“messenger modd”
arrangement, which is described in the 1996 Statements of Antitrust Enforcement Policy in Hedlth Care
jointly issued by the Federd Trade Commission and U.S. Department of Justice (see
http:/Aww.ftc.gov/reportghlth3shtm.), can facilitate and minimize the cogts involved in contracting
between physicians and payors, without fostering an agreement among competing physicians on fees or
fee-rdaed terms. Such amessenger may not, however, consistent with a competitive model, negotiate
fees and other competitively sgnificant terms on behdf of the participating physicians, or facilitate the



physicians coordinated responses to contract offers by, for example, electing not to convey apayor’s
offer to the physicians based on the messenger’ s opinion on the appropriateness, or lack thereof, of the
offer.

Mr. Welter purported to operate as a messenger, but, in practice, he did not do so. Rather,
Mr. Weter used the information he gathered from the PIWC participants, including Respondent
Practice Groups, to negotiate fees and other competitively sgnificant terms on the PIWC participants
collective bendf. Mr. Wdter, with the Steering Committee’ s concurrence, would not convey a
contract offer to the group of PIWC physiciansif he believed that the contract’ s terms were deficient.

Mr. Welter and the Respondent Practice Groups solicited de facto exclusvity to increase
PIWC's collective bargaining power with payors. They persuaded PIWC physicians to terminate
affiliations with professona organizations such as independent practice associations and practice
management groups to force payors that wanted contracts with the PIWC physicians to dedl with Mr.
Wdlter.

Respondents' joint negotiation of fees and other competitively sgnificant terms has not been
reasonably related to any efficiency-enhancing integration. PIWC participants did not accept any form
of financid risk-sharing, through arrangements such as capitation or fee withholds, and they have not
cinicaly integrated their practices to create sufficiently substantia potentid efficiencies. Respondents
actions have restrained price and other forms of competition among the PIWC participants, caused fees
for obstetrical and gynecologica servicesto rise, and harmed consumers, including payors, employers,
and individud patients.

The Proposed Consent Order

The proposed order is designed to prevent recurrence of these illegal concerted actions, while
alowing Respondents to engage in legitimate conduct that does not impair competition. The proposed
order’s core prohibitions are contained in Paragraphs 11. and 111.

Paragraph 11. isintended to prevent the Respondents from participating in, or creating, future
unlawful physcian agreements.

Paragraph 11.A. prohibits RTWA, Mr. Welter, and Respondent Practice Groups from entering
into or facilitating any agreement between or among any physicians. (1) to negotiate with payors on any
physician’s behdf; (2) to dedl, not to dedl, or threaten not to deal with payors; (3) on what termsto
ded with any payor; or (4) not to ded individudly with any payor, or to ded with any payor only
through an arrangement involving the Respondents.

Paragraph 11.B. prohibits these Respondents from facilitating exchanges of information between
physicians concerning whether, or on what terms, to contract with apayor. Paragraph 11.C. prohibits
them from attempting to engage in any action prohibited by Paragraph I1.A. or 11.B. Paragraph I1.D.
prohibits them from inducing anyone to engage in any action prohibited by Paragraphs [1.A. through



1.C.

Paragraph I1. dso contains two provisos intended to clarify certain types of agreements that
Paragraph 1. does not prohibit. Thefirst proviso gppliesto RTWA and Mr. Welter, and the second to
the Respondent Practice Groups. Each provides that nothing in Paragraph 11. prohibits the applicable
Respondent from engaging in conduct that is reasonably necessary to form, participatein, or act in
furtherance of, a* qudified risk-sharing joint arrangement” or a*“qudified dlinicdly-integrated joint
arrangement.”

As defined in the proposed order, a“qudified risk-sharing joint arrangement” must satisfy two
conditions. Firg, dl physcian participants must share subgtantia financid risk through the arrangement
and thereby create incentives for the physician participants jointly to control costs and improve quaity
by managing the provison of services. Second, any agreement concerning reimbursement or other
terms or conditions of dedling must be reasonably necessary to obtain sgnificant efficiencies through the
joint arrangement. The definition of financid risk-sharing tracks the discussion of that term contained in
the Hedlth Care Statements.

As defined in the proposed order, a“ qudified clinicaly-integrated joint arrangement” aso must
satisfy two conditions. Fird, dl physician participants must participate in active and ongoing programs
to evauate and modify their clinica practice patterns, creating a high degree of interdependence and
cooperation among physicians, in order to control costs and ensure the quality of services provided.
Second, any agreement concerning reimbursement or other terms or conditions of deding must be
reasonably necessary to obtain sgnificant efficiencies through the joint arrangement. This definition aso
reflects the andysis contained in the Hedth Care Statements.

Paragraph 11.”s provisos aso provide that Paragraph I1. does not prohibit the Respondents
from facilitating an agreement soldy between physicians who are part of the same medicd group
practice. The proposed order defines such a practice as abonafide, integrated firm in which
physicians practice medicine together as partners, shareholders, owners, members, or employees, or in
which only one physcian practices medicine,

Paragraph 111. prohibits RTWA and Mr. Welter, for a period of three years, from negotiating
with any payor on behdf of any PIWC physician, and from advising any PIWC physician to accept or
regject any term, condition, or requirement of dedling with any payor.

Mr. Welter is not prohibited from performing legitimate “ messenger” services, including with
respect to PPIWC physicians. As noted above, a properly congtituted messenger can efficiently facilitate
the establishment of physician-payor contracts and avoid fostering unlawful agreements among the
participating physicians. As st forth in the proposed complaint, however, while Mr. Welter purported
to operate as alegitimate messenger, in practice he fostered anticompetitive physician agreements by
negotiating directly with payors for higher fees on behdf of al PIWC participants, and by advising the
PIWC participants collectively to reect various payor offers and to engage in concerted refusas to
dedl. For thisreason, Paragraph I11. is anecessary and appropriate supplement to Paragraph I1.’s



provisons. Under the proposed order, Mr. Welter may serve as a messenger for PIWC physicians,
but, pursuant to Paragraph I11., may not negotiate for or advise any PIWC physician with respect to
payor contracts.

Paragraphs IV.A. and |V .B. require RTWA to digtribute the complaint and order to all
physicians who participated in PPWC and to the payors that negotiated contracts with RTWA or Mr.
WEelter on behadf of any Respondent Practice Group. Paragraph VI.A. requires Respondent Practice
Groups to terminate, without pendlty, a any payor’s request, current contracts, with respect to
providing physician services, negotiated by Mr. Welter with payors. This provisonisintended to
eliminate the effects of Respondents anticompetitive concerted actions.

The remaining provisons of Paragraphs V. through V111 of the proposed order impose
obligations on Respondents with respect to distributing the proposed complaint and order to various
persons and reporting information to the Commission. For example, Paragraph IV.C. and V. A. require
RTWA and Mr. Welter, respectively, to distribute copies of the complaint and order to the physicians
on whose behdf they negotiate payor contracts, and to those payors. Paragraphs|V.E., V.B., and
V1.B. require the Respondents to file periodic reports with the Commission detailing how the
Respondents have complied with the order. Paragraph VI11. authorizes Commission staff to obtain
access to Respondents' records and officers, directors, partners, and employees for the purpose of
determining or securing compliance with the order.

The proposed order will expirein 20 years.



