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Plaintiff, the United States of Anerica, acting upon
notification and authorization to the Attorney General by the
Federal Trade Conmm ssion (“FTC" or “the Comm ssion”), pursuant
to Section 16(a)(1) of the Federal Trade Comm ssion Act (“FTC
Act”), 15 U.S.C. 8§ 56(a)(1l), for its conplaint alleges:

1. Plaintiff brings this action under Sections 5(a),
5(m (1) (A), 13(b), 16(a) and 19 of the FTC Act, 15 U.S.C.

88 45(a), 45(m(1)(A), 53(b), 56(a) and 57b, to secure civil
penal ties, consumer redress, a permanent injunction and other
equitable relief for defendants’ violations of the FTC s Trade
Regul ation Rule entitled “Di scl osure Requirenents and
Prohi bi ti ons Concerni ng Franchi sing and Busi ness Qpportunity
Ventures” (the “Franchise Rule” or the “Rule”), 16 C F. R

Part 436, and Section 5(a) of the FTC Act, 15 U S.C. § 45(a).

JURI SDI CTI ON AND VENUE

2. This Court has subject matter jurisdiction over this
action pursuant to 28 U.S.C. 88 1331, 1337(a), 1345, and 1355,
and 15 U.S.C. 88 45(m(1)(A), 53(b), 56(a) and 57b. This
action arises under 15 U.S.C. § 45(a).

3. Venue in the United States District Court for the
District of Utah is proper under 28 U. S.C. 88 1391(b)-(c) and

1395(a), and 15 U.S.C. § 53(b).
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DEFENDANTS

4. Def endant North Anerican Vending, Inc. ("NAV'), a
Utah corporation with its principal place of business at 392
E. 12300 South, Suite F, Draper, Utah 84020 pronotes and sells
bul k vendi ng machi ne busi ness ventures. NAV transacts or has
transacted business in the District of Utah.

5. Def endant Terry D. Bird is the president and CEO of
NAV. In connection with the matters all eged herein, he
resides or has transacted business in the District of Utabh.
At all tinmes material to this conplaint, acting alone or in
concert with others, he has fornul ated, directed, controll ed,

or participated in the acts and practices of the corporate

def endant, including the acts and practices set forth in this
conpl ai nt.
COMVERCE
6. At all times relevant to this conplaint, the

def endants have nmmi ntai ned a substantial course of trade in
the offering for sale and sale of bulk vending machi ne
busi ness ventures, in or affecting comrerce, as “commerce” is

defined in Section 4 of the FTC Act, 15 U. S.C. 8 44.



DEFENDANTS’ BUSI NESS ACTI VI Tl ES

7. The defendants offer and sell bul k vendi ng machi ne
busi ness ventures to prospective purchasers. The defendants
pronote their business ventures through magazi nes such as “Hone
Busi ness” and “Smal | Busi ness Opportunities” and through their
website, www. navending.com In their advertisenents,
def endants make representati ons about the earnings potential of
their business venture. For exanple, one advertisenent
represents that existing vending machi ne purchasers profit up
to $200 per nonth per machine. The advertisenent al so states:

5 machi nes= $1000 profit

10 machi nes= $2000 profit

20 machi nes= $4000 profit
Def endants al so urge consuners to call defendants’ toll-free
t el ephone nunber to | earn nore about the opportunity.

8. Def endants have no reasonabl e basis for these earnings
representations and have failed to disclose additional
information including the nunber and percentage of prior
purchasers known by the defendants to have achieved the sane or
better results.

9. Consunmers who call the defendants’ toll-free tel ephone
nunber are ultimately connected to defendants, or their
enpl oyees or agents, who make representati ons about the

earni ngs potential of the business venture and the actual
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earni ngs of prior purchasers. For exanple, the defendants or
their enployees or agents have represented that route owners
are generating about $3,000 in profits per month with 50
machi nes.

10. Defendants failed to provide prospective business
venture purchasers with an earnings claimdocunent containing
information substantiating their earnings claims, failed to
have a reasonabl e basis for the earnings clains at the tinme
that they were nmade, and/or failed to disclose that material s,
whi ch constitute a reasonable basis for the clains, are
avai l abl e.

11. Defendants do not provide potential purchasers with a
basi ¢ di scl osure docunent.

THE FRANCHI SE RULE

12. The business ventures sold by the defendants are
franchi ses, as “franchise” is defined in Sections
436.2(a) (1) (ii), (a)(2), and (a)(5) of the Franchise Rule, 16
C.F.R 88 436.2(a)(1)(ii), (a)(2), and (a)(5).

13. The Franchise Rule requires a franchisor to provide
prospective franchisees with a conplete and accurate basic
di scl osure docunment containing twenty categories of
i nformation, including information about the litigation and

bankruptcy history of the franchisor and its principals, the
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ternms and conditions under which the franchi se operates, and
information identifying existing franchisees. 16 C.F.R 88
436.1(a)(1) - (a)(20). The pre-sale disclosure of this
information required by the Rule enables a prospective
franchi see to contact prior purchasers and take other steps to
assess the potential risks involved in the purchase of the
franchi se.

14. The Franchise Rule additionally requires that a
franchi sor:

(a) have a reasonable basis for any oral, witten, or
visual earnings claimit nakes, 16 C.F.R 88§
436.1(b)(2), (c)(2) and (e)(1);

(b) disclose, in imrediate conjunction with any
earnings claimit mkes, and in a clear and
conspi cuous manner, that material which
constitutes a reasonable basis for the earnings
claimis available to prospective franchisees, 16
C.F.R 88 436.1(b)(2) and (c)(2);

(c) provide, as prescribed by the Rule, an earnings
cl ai m docunent containing informtion that
constitutes a reasonabl e basis for any earnings
claimit makes, 16 C.F. R 88 436.1(b) and (c);

and



(d) clearly and conspicuously disclose, in
i mredi ate conjunction with any generally
di ssem nated earnings claim additional
i nformation including the nunber and
percent age of prior purchasers known by the
franchi sor to have achi eved the sane or
better results, 16 C.F. R 88§
436. 1(e) (3)-(4).

15. Pursuant to Section 18(d)(3) of the FTC Act, 15 U.S.C.
57a(d)(3), and 16 CF.R 8 436.1, violations of the Franchise
Rul e constitute unfair or deceptive acts or practices in or
affecting commerce, in violation of Section 5(a) of the FTC
Act, 15 U.S.C. § 45(a).

VI OLATI ONS OF THE FRANCHI SE RULE

COUNT |

Basi c Di scl osure Viol ations

16. Paragraphs 1 through 15 are incorporated herein by
reference.

17. In connection with the offering of franchises, as
“franchise” is defined in Section 436.2(a) of the Franchise
Rul e, the defendants have violated Section 436.1(a) of the Rule

and Section 5(a) of the FTC Act by failing to provide



prospective franchi sees with accurate and conpl ete basic
di scl osure docunents as prescribed by the Rule.

COUNT 11

Ear ni ngs Di scl osure Viol ati ons

18. Paragraphs 1 through 15 are incorporated herein by
reference.

19. In connection with the offering of franchises, as
“franchise” is defined in Section 436.2(a) of the Franchise
Rul e, the defendants have violated Sections 436.1(b)-(c) of the
Rul e and Section 5(a) of the FTC Act by maki ng earnings clains
to prospective franchi sees while, inter alia,: (1) lacking a
reasonabl e basis for each claimat the times it is nmade; (2)
failing to disclose, in imediate conjunction with each
earnings claim and in a clear and conspi cuous manner, that
mat eri al which constitutes a reasonable basis for the claimis
avai l abl e to prospective franchi sees; and/or (3) failing to
provi de prospective franchisees with an earnings claim
docunment, as prescribed by the Rule.

COUNT 11

Advertising Disclosure Violations

20. Paragraphs 1 through 15 are incorporated herein by

ref erence.



21. In connection with the offering of franchises, as
“franchise” is defined in Section 436.2(a) of the Franchise
Rul e, the defendants have violated Section 436.1(e) of the Rule
and Section 5(a) of the FTC Act by making generally
di ssem nated earnings clainms without, inter alia, disclosing,
in imrediate conjunction with the clains, information required
by the Franchi se Rule including the nunber and percentage of
prior purchasers known by the defendants to have achi eved the
same or better results.

CONSUMER | NJURY

22. Consuners in the United States have suffered and wl
suffer substantial nonetary |loss as a result of defendants’
violations of the Franchise Rule and the FTC Act. Absent
injunctive relief by this Court, defendants are likely to
continue to injure consuners and harmthe public interest.

THI S COURT' S PONER TO GRANT RELI EF

23. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b),
enpowers this Court to grant injunctive and other ancillary
relief, including consuner redress, disgorgenent and
restitution, to prevent and renmedy any violations of any

provi sion of |aw enforced by the Federal Trade Conm ssion.



24. Section 5(m (1) (A) of the FTC Act, 8§ 45(m(1)(A), as
nodi fied by Section 4 of the Federal Civil Penalties Inflation
Adj ust nent Act of 1990, 28 U.S.C. 8§ 2461, as anended, and as
i npl emented by 16 C.F. R 8 1.98(d) (1997), authorizes this
Court to award civil penalties of not nore than $11, 000 for
each violation of the Franchise Rule occurring after Novenber
20, 1996. The defendants’ violations of the Rule were
commtted after that date and with the know edge required by
Section 5(m (1) (A) of the FTC Act, 15 U.S.C. §8 45(m (1) (A).

25. Section 19 of the FTC Act, 15 U.S.C. § 57b, authorizes
this Court to grant such relief as the Court finds necessary to
redress injury to consuners or other persons resulting from
def endants’ violations of the Franchise Rule, including the
resci ssion and reformation of contracts, and the refund of
noney.

26. This Court, in the exercise of its equitable
jurisdiction, may award ancillary relief to remedy injury
caused by the defendants’ violations of the Franchise Rule and

the FTC Act.
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PRAYER FOR RELI EF

WHEREFORE, plaintiff requests that this Court, as
aut hori zed by Sections 5(a), 5(m(1)(A), 13(b) and 19 of the
FTC Act, 15 U.S.C. 88 45(a), 45(m(1)(A), 53(b) and 57b, and
pursuant to its own equitable powers:

1. Enter judgnent against the defendants and in favor of
the plaintiff for each violation alleged in this conplaint;

2. Permanently enjoin the defendants fromviolating the
Franchi se Rul e and the FTC Act;

3. Award plaintiff nonetary civil penalties from each
def endant for every violation of the Franchise Rul e;

4. Award such relief as the Court finds necessary to
redress injury to consuners resulting fromthe defendants’
violations of the Franchise Rule and the FTC Act, including but
not limted to, rescission of contracts, the refund of nonies

pai d, and the di sgorgenent of ill-gotten gains; and
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5. Award plaintiff the costs of bringing this action,

wel | as such other and additional relief as the Court nay

determ ne to be just and proper.
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