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PROCEEDI NGS
[8:46 a. m]

CAMERON:  Good norni ng, everybody, and wel conme to the NRC s
public workshop on potential revisions to the NRC hearing process.

My nanme is Chip Caneron, and |I'mthe Special Counsel for
Public Liaison here at the Commission, and |'m happy to serve as your
facilitator for today's neeting.

As all of you know by now, the Comm ssion issued a staff
requi rements nenorandumthat directed the staff to evaluate potentia
changes to the Conmi ssion's hearing process and procedures and to
devel op a draft proposed rule on that subject for Conm ssion review

The Conmi ssion has directed the Ofice of General Counsel to
eval uat e what changes should be made to the NRC hearing process, and the
Commi ssion al so believed that it would be useful to get sone early
public perspectives on these issues.

So, consequently, we have asked the group around this table
and the audience to be with us today to have a di scussion on hearing
process issues, and in a few mnutes, we're going to go around and do
some introductions, but we do have a inpressive, and | would say,
intriguing group of people around the table representing various
affected interests that are affected by the Comm ssion's hearing
process, and the CGeneral Counsel hopes that, through a di al ogue anong
all of you, that there will be sone good information devel oped that she
can then use to proceed with drafting this proposed rule, identifying
what are the problens, are there any problens, what are the options for
addressi ng those problens, and what are the advantages and di sadvant ages
of those various options, and as your facilitator, I'mgoing to try to
hel p you do a couple of things over the next day-and-a-half.

One is to keep the discussion relevant and focused and not

only relevant to whatever particul ar agenda topic that we're on at the
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time but also to try to help you devel op di scussion threads so that we
don't just junp fromone unrelated point to another, that we try to tie
some of these points together.

Secondly, | may ask you to clarify your statenment so that
everybody understands the rational e behind a particul ar statenent that
you make.

I will try to keep track of any recommendati ons or action
items that are devel oped as part of this discussion, hopefully keep us
on schedul e, and finally, make sure that everybody had a chance to talk
and in that regard, our ground rules are sinple for this discussion.

If you want to speak, if you could just turn your name tent
up on end like that, and 1'll keep track of that, and that way, you
won't have to keep your hand in the air, keep raising your hand, and
al so, it helps to have only one person speaking at a tine.

It will allowus to get a clean transcript. Jon is our
st enogr apher over there, and he's been through this drill before, and he
does know who you are in ternms of where you're sitting, but at |east at
the very beginning, if you could just state your nane for the transcript
when you tal k.

Not all of the points that are going to be made are going to
fit squarely within the agenda itemthat we're dealing with

So, I'l'l try to keep track of things that conme up that we
m ght want to revisit later on in the process, and the focus of the
di scussion is down here at the table, but we also do want to hear from
t he audi ence, and so, we will be going out to those of you in the
audi ence who want to comment at the end of each mmjor di scussion topic.

What I'd like to do now, before we get into an agenda
overview -- and | have one suggested change that | want to explore with
you.

I thought it mght be useful at this point to have everybody
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i ntroduce thenselves, and if you could just give us your nanme and
affiliation and one or two sentences on what your interest or concern in
this particular process is, and what I"'mgoing to dois I'"'mgoing to
start with Paul Bollwerk, who's chairman of our |icensing board panel.
Paul ?
BOLLWERK: My nane is Paul Bollwerk. |'mamthe Chief
Adm ni strative Judge with the Atom c Safety and Licensi ng Board Panel,
t he Comm ssion body that handl es the agency adjudications both for
i censing and enforcement actions, and ny interest here is, obviously,
seeing there's a fair and full hearing process that's put together.
CAMERON: Why don't we go to Tony?
RO SMAN:  |I'm Tony Roisman. |I'mwth a law firmin Vernont
-- Christianson, Carter, Scott, MCee. 1've not been involved in
nucl ear licensing matters for a long tine, and I guess |I'mhere on a

hi storical preservation task.

LUBBERS: |'m Jeffrey Lubbers. | teach admnistrative |aw
at Washi ngton Col |l ege of Law, Anerican University. Before that, | was
-- for about 12 years, | was a research director at the Adm nistrative

Conference of the United States, |ooking at adm nistrative procedure

reformissues.

HElI FETZ: I'mAl an Heifetz. I'"'mthe Chief Adm nistrative
Law Judge at the Departnent of Housing and Urban Devel opment. 1've
wor ked wi th Professor Lubbers at the Admi nistrative Conference. I was a

menber for nine years and was the chairman of a group that drafted nodel
rul es of practice and procedure for adm nistrative agencies.

| al so have heard and deci ded cases for 19 different
departnents and agencies of the United States Governnent, not including
t he Nucl ear Regul atory Commi ssi on.

CURRAN: My nane is Diane Curran. |I'ma lawer with the | aw

firmof Harnon, Curran, Spielberg & Ei senberg. For alnost 20 years,
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|'ve been representing citizen groups and state and | ocal governnments in

NRC | i censi ng cases.

I"mvery interested in preserving what fairness remains in
the NRC licensing process, and | feel like I've -- alittle bit like
I've been invited to plan my own funeral today.

ZAMVEK:  1'mJill Zanek. |I'mwth the grassroots group,
citizens group, Mdthers for Peace, in California, and |I've used the --
wel |, we've used the hearing process over the years, and so, |I'm
interested to see what changes you' re pl anning.

CAMERON:  Ckay. Thanks, Jill.

MURPHY: |'m Mal Murphy. 1'mthe Regul atory and Licensing
Advi sor to the Nye County, Nevada, Nucl ear WAste Repository Project
Ofice.

So, obviously, ny principle interest is the potenti al
application of any changes in the licensing process to the high-Ieve
waste repository, but I'minterested in the rest of the process, as
well. Principally, nmy focus will be on the high-level waste issue

CAMERON:  Ckay. Thanks, Mal.

M ke?

McGARRY: |I'm Mke McGarry. | went to the dentist this
nmor ning, so |'ve got novocaine on the side of my nmouth. I'mwth the
law firmof Wnston & Strawn. | have practiced for a nunber of years

5

bef ore the Nucl ear Regul atory Conmission, tried cases with Tony Roi sman

Di ane Curran, and |ike Paul Bollwerk, I'minterested in a fair
adm ni strative hearing process.
KOHN: My nane is Stephen Kohn. 1'mhere with the Nationa
Whi stl e-Blowers Center, and I'man attorney, and |'ve represented
whi stle-blowers in nuclear facilities for a nunber of years, and

intervenors in |icensing proceedings.

H ATT: M nane is Susan Hiatt. | direct the Chio Ctizens
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for Responsible Energy. W have been intervenors in the operating
Iicense proceeding for the Perry nucl ear power plant in Chio. M
interest is in trying to preserve a fair and nmeani ngful process for
public participants.

RICCIO Good norning. My nanme is JimRiccio. |'mthe
staff attorney for Public Gtizen's critical nass energy project.

Public Citizen has brought several |awsuits against the NRC and the
i ndustry, and I'mhere to see that our rights are protected.

SILBERG |I'mJay Silberg, a partner at Shaw Pittman,
Washington law firm and representing |icensees in NRC hearings and AEC
hearing since 1969, and before that, for a years, with the Atom c Energy
Commi ssion, and our purpose here is to try to assure that the
Commi ssion's procedural rules are both fair and efficient for al
parties.

BACKUS: |'m Bob Backus from New Hanpshire. |'ma |awer
with the law firm of Backus, Meyer, Sol onmon, Rood & Branch, and al ong
with Tony Roi sman, | spent years and years in the licensing process over
t he Seabrook plant and in subsequent licensings, as well.

["mcurrently witing a history of that, calling Seabrook

the Parrot Victory. | think the subtitle is going to be "W Told You
So," and I'mstill representing clients that nay appear in NRC |icensing
heari ngs.

THOWPSON: My nanme is Tony Thonpson. |'ma partner at Shaw
Pittman. | represent nostly uraniumrecovery |licensees. |1'mhere on

behal f of the National M ning Associations Urani um Recovery
Envi ronnental Subconmmittee, and I"mprimarily focused on preserving or
maki ng sure that the informal hearing process is fair and efficient.

G NSBERG |I'mEllen Gnsberg. |'m Deputy General Counsel
of the Nucl ear Energy Institute. Prior to that, | was a |l aw clerk when

Tony was litigating the Comanche Peak case, law clerk for the NRC at the
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Atom c Safety Licensing Board Panel, and | represent the industry's
overall interest, and our interest is ensuring that the NRC i npl enents a
fair and efficient process to resolve the | egal and technical issues
that cone before it.

EDGAR: |'m George Edgar. |'ma partner in the law firm of
Morgan, Lewis & Bockius. | represent nuclear |licensees, and I, too, am
here to see that the process, if changed, is fair, efficient, and
effective.

GRAY: |I'mJoe Gray, Associate General Counsel for Licensing
and Regul ati on at the Nucl ear Regul atory Conmi ssi on.

Some years ago | was a hearing attorney and hearing division
branch chief. Since then |I've been in various positions in the
Commi ssion and nost recently the current one.

In this current position, our division will be working on
any rule-making that results fromthese discussions and the Comm ssion's
desire to re-exam ne the hearing process.

CHANDLER: I'm Larry Chandler. |'m Associ ate Genera
Counsel for Hearings, Enforcenent, and Adm nistration.

Since 1972, |'ve represented the staff or |'ve been
responsi ble for the representation of the Comm ssion staff in al
adm ni strative proceedings relating to the licensing of reactor
facilities and litigation related to materials |Iicensing and enforcemnent
pr oceedi ngs.

Li ke Joe, we're interested in assuring that any regul atory
changes nove in the direction of assuring a full, fair, and effective
and efficient process for the devel opnment of a sound record from which
Conmi ssi on deci si ons can be drawn.

CAMERON: Ckay. Thank you all, and thank you for taking
your tinme to be here today and a half-day tonorrow, and what 1'd like to

do now is just go over the agenda and perhaps suggest one change to you
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on the agenda, and bear wi th us.

The m crophones -- the audio is not really working, but we
have sent for sonmeone to cone down and help us out with that.

Luckily, the stenographer can hear, and | hope all of you
can hear around the table, but we'll try to inprove this so that the
audi ence can hear this.

When we put together the agenda, we not only tried to nake
sure it covered all of the inportant issues in sone sort of |ogica
sequence but also to try to ensure that it didn't reflect any bias in
terns of a particular result that we want to -- or that the NRC wants to
come out of this particular nmeeting, and we hope that it doesn't reflect
any bi as.

We're going to get started this morning with a little bit of
context fromLarry Chandl er on just an overview of the NRC hearing
process, and we do want that to be a context and not really to spark our
di scussion at that point, but if there are sone clarifying questions
that you want to ask Larry at the end of that, we can take those.

We were then going to nmove into a presentation by Professor
Jeff Lubbers from Anerican University on energing i ssues and addressing
the degree of formality in agency adjudication

Now, you'll notice that, if you |l ook, after the break, we
were going to get started in our first discussion area with what do we
want to see cone out of a hearing process? Wat are the objectives that
we want to achieve?

And this probably does you no good at all, since you can't
read it, but it is part of Attachnment 3, it is in Attachnment 3 to the
SECY paper, and this was an attenpt to |lay out what sone of the
performance goal s or objectives of the hearing process night be, and our
openi ng di scussion is going to be to talk about some of those goals or

performance objecti ves.
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Are those the correct ones? Do we want to add anything to
those? Are there conflicts between those goals, and how do we go about
trying to resolve trade-offs between these various objectives?

The two itens right after lunch are going to start to get to
this issue of how do we characterize a formal process versus an inform
process, and the agenda change that | thought m ght be useful was,
rat her than having Jeff Lubbers at 9:30 this norning, is to put himon
before we get to the 1:15 and 2: 15 itens.

In other words, he's going to be tal kinng about informal and
formal processes, and | thought that m ght be a useful introduction to
t hose itens.

Does anybody have any problemw th doing that shift? It's
okay with Jeff.

[ No response. ]

CAMERON:  Ckay. Well, we'll do that, and when Larry's done,
we'll take some questions, and then we'll go into the objectives of the

hearing process, and then we're going to have Jeff Lubbers, with his

presentation, and we'll see how we do in terns of the time slots for
t hese.

Then we'll go into the 1:15 and 2:15 sessions in that
sequence, and this afternoon, at 3:30, we take -- try to marry these

items in terms of how do the formal and informal processes neet these
obj ectives that we're tal king about, and you can see we have sone
questions after each of these itens to try to stinulate sonme di scussion
and we're going to try to get -- we'll get out of here about 5:15 today,
and then, tonmorrow norning, we're going to cone back and see if we can
do a summary of that, how do informal and formal processes conpare to
the objectives that we tal ked about?

At 9:30 tonmorrow, we're going to get to a discussion of is a

particul ar process nore appropriate for one type of hearing than
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anot her ?

W heard Mal tal k about the fact that he's interested in the
hi gh-1 evel waste proceedi ng.

Tony tal ked about the types of proceedings that he's usually
involved in, so that we'll explore that particular issue, and the |ast
issue is, apart fromtrying to come up with new, informal processes, are
t here changes that should be made to the Conmmi ssion's hearing
procedures, generally, that would result in fairness, efficiency, any of
these other goals, and sonme of you are going to have to, | know, be out
of the roomat particular times to do various things

In other words, sone people are not going to be here for the
whol e day-and-a-half, but | think that there's enough of a feedback | oop
between all of these different discussion itenms so that, if you have a
maj or point that you want to make it's going to get into the discussion
and on the record today.

So, with that, are there any questions on the agenda or any
comments on the agenda before we get started?

Yes. Steve?

KOHN:  Yes. You sent to us, just recently, about a week

ago, | guess, the July 22nd neno.
CAMERON: Steve is referring to the -- | believe -- the
Commi ssion -- what's called the staff requirenents nmenorandum t hat was

i ssued in response to the SECY paper, 99-006, that was sent up

Yes. Go ahead.

KOHN: And is the neeting here today |limted to a discussion
of the rul e-making aspect, or is there going to be discussion on the
| egislative aspect? This says there's going to be | egislation

CAMERON: Let nme say a few words about that, then I will see
if Larry Chandler or Joe Gray want to say anything.

In the Federal Register notice that announced this neeting,
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there was a statenent in there that we were not going to focus on the --
what | call the scope of authority issue for a nunmber of reasons, one of
which is we're not sure that whatever proposed rules that cone out of
this -- we're not sure that there will be inplications for the scope of
authority issue.

Secondly, we didn't think that there would be -- it would be
really productive to spend a lot of tinme debating the scope of authority
i ssue versus tal king about sone of the policy issues of concern here.

So, that is not going to be a topic for discussion.

That doesn't mean that, if any of you want to make a
statement at sone point about your belief on that particular issue, that
it's inappropriate for you to put that on the table. That woul d be
fine. It's just that it doesn't seemthat there's nuch useful ness in
havi ng a di scussion on that.

If it remains an i ssue when the proposed rule cones out,
then there will be plenty of opportunity to offer a full exposition of
what ever your feelings are on that.

KOHN: Just so | understand where we're at, this discussion
essentially assunmes that there's no right to an on-the-record heari ng,
that the Comm ssion essentially, through existing authority or through
this legislation, will have al nost conplete discretion on setting up
what ever hearing procedures it wants, and we're here to essentially give
input into that discretion that the Comrission will exercise. |s that
essentially what's happeni ng?

CAMERON: | would say that the Conm ssion is |ooking for --
and | don't nmean to dismss or not enphasize the scope of authority
i ssue, but the objective is to focus on the policy aspects of it and to
assune suspend disbelief, even though you can offer your opinion on it,
that the Comm ssion does have the authority to do it, and | woul d ask,

Larry or Joe, do you have anything to add to that?
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GRAY: Only that | think we should assune, for purposes of
di scussi ons around here, that the Conmi ssion has broad discretion to
fashi on appropriate processes and procedures for hearings and focus on
what kind of processes and procedures should it |ook to, as opposed to
questions about the authority.

KOHN:  And just for the record, our participation here does
not nean we agree with that |egal position

CAMERON:  Yeah. And let's put a real fine point on that,
that we don't | ook at anybody's participation here as agreeing with that
particul ar statenment that Joe made, okay?

Any ot her comments on that particular point?

[ No response.]

CAMERON:  Ckay.

Anyt hing el se on the agenda generally, before we get

started?

[ No response.]

CAMERON: Al right.

Well, let's turn it over to Larry for sort of an overview on
the NRC hearing process, and then we'll take some questions, and then
we'll nove into a discussion of objectives.

Larry?

CHANDLER: Looking around the table, it's sort of clear that
I can go through my presentation in, | think, a rather brief way.

Most of you, many of you, at |east, have had experience
before the Conmi ssion in formal proceedings, what we refer to as fornmal
proceedi ngs, and many of you, as well, in informal proceedi ngs, and what
I'"d like to do in the next couple of mnutes is just, froma very
generalized and high level, present sort of broad distinctions in the
way the Comm ssion has approached its various adjudicatory |icensing and

enf or cement processes.
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| don't plan to get into real detail about the procedures
that are involved

I don't plan to get into how the Conm ssion's various policy
statements may affect the inplenentations of the -- inplementation of
the Commi ssion's regulations, really just sort of to set the stage in a
very -- as | said before -- generalized way about how we m ght proceed
in the future

I'"d refer all of you again to what | consider at |east to be
a pretty good discussion of the Commission's views on its hearing
obligations, which is found in its decision back in 1982, in the Kerr
McCGee/ Vst Chi cago proceedi ng.

That's at -- | think it's Attachnment 1 to the staff papers,

t hat SECY 99-006, where the Commi ssion |lays out fromboth an Atomc
Energy Act and constitutional standpoint its views on what its
obligations are in terns of conducting various types of proceedings,
formal and informal, relative to the different kinds of |icensing
activities that it engages in.

As I'msure nost, if not all, of you know, the Comm ssion
historically has used a rather formal type of process in connection with
licensing, especially licensing reactor facilities.

It's very much a courtroomtype of adjudication. It's had
the full set of trappings comonly associated with courtroomtrials.

It involves a notion practice, discovery through the use of
depositions, interrogatories, request for docunment production
opportunities to seek summary di sposition, presentation of testinony by
live witnesses and cross exami nation of w tnesses, subm ssion of
post-hearing submttals such as findings of fact, conclusions of |aw,
opportunities for oral argunent, in a framework in which litera
adherence to rules of evidence is not nmandate.

The process starts, | suppose -- it establishes a pretty
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hi gh threshold for participation, and that's an area, | know, that many
of you have spoken to over the years in different ways.

It requires not only establishing conventional standing but
the submi ssion of intentions to denonstrate that there exists a genuine
i ssue of material fact such that a hearing, an adjudicatory hearing, is
truly warranted

In addition, the process includes an appell ate process.

For many years, that included an internedi ate revi ew stage
before a three-nmenber Atonic Safety and Licensing Appeal Board as a
matter of right, prior to an opportunity to request a discretionary or
certiary type of review before the Comm ssion.

That internediate step, the Atom c Safety and Licensing
Appeal Board panel, was abolished in stages, | guess, actually,
commenci ng i n about 1990, but other than that the process has remai ned
unchanged to this point today.

In the md-'80s, the Conm ssion, in response to the Nucl ear
Waste Policy Act of 1982, promul gated a new set of regul ations.

Limted in scope, they apply to spent fuel storage
pr oceedi ngs.

Those regul ations are found in sub-part Kto 10 CFR Part 2,
as opposed to the other proceedings | was alluding to earlier, which are
in sub-part G

Those procedures, the sub-part K procedures, have been
i nvoked, as far as | can recall, actually only twice, and | think only
now, in one proceeding, are being inplenented fully. The first
proceedi ng was term nated rather abruptly a nunber of years ago.

Sub-part Kis a hybrid process.

It's essentially -- ny characterization would be a sunmary
di sposition process within the envel ope of a sub-part G proceeding,

based on oral argunent, with witten facts and data in support of that,
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which is designed to identify the issues on which there truly are
genui ne and substantial disputes which require resolution through
adj udi cat i on.

In the later 1980s, the Comm ssion concluded that the
formality that it generally associated with hearings related to reactor
facilities was not necessary in connection with all its proceedings, and
I think, again, that Kerr MGee discussion gives you a pretty ful
pi cture of the Commission's thinking on that, and in 1989, the
Commi ssi on devel oped what it refers to as an informal hearing process,
and that's a question | think we'll spend sonme tine over the next day or
so tal king about, informal hearing process, which is found in sub-part
L.

Unli ke the sub-part G process, which is conducted before a
t hree-menber Atomic Safety and Licensing Board, sub-part L proceedi ngs
are conducted before a single presiding officer, today often assisted by
a technical assistant.

These are, for all intents and purposes, a paper proceeding.

The NRC staff may or may not be a party to them
Contentions are not filed but, rather, the requirenment is that the
parties, an intervenor, identify not just standing but areas of concern
a nmore generalized standard, and it's generally a lower threshold for
adm ssi on.

Di scovery is replaced by the conpilation and distribution of
something referred to as a hearing file, which the staff puts together
and provides to all parties and to the presiding officer

Exami nati on and cross-exam nation of |live witnesses is
repl aced by the subm ssion of witten presentations by all parties, and
rebuttal subm ssions, as well, often in various stages.

Sub-part L does permt for nore formality if the presiding

officer deternines it's warranted.
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It can include the subm ssion of proposed witten questions
whi ch woul d be propounded by the presiding officer.

It could even call for the presentation and exam nation of
live witnesses if, again, the presiding officer determnes that it's
necessary for the devel opnent of an adequate record

The sub-part L procedures are now used in connection with
material |icensing proceedi ngs, reactor operator |icensing proceedings,
and woul d be used in connection with reactor |icensing proceedi ngs
foll owi ng permanent cessation in operation and renoval of fuel from
reactor facilities.

Again, typically in connection with reactor cases and
enforcenment cases, the nore formal sub-part G procedures continue to
appl y.

Most recently, the Comm ssion devel oped a new hearing
process, which again is limted in scope. It's essentially to be used
in connection with license transfer proceedings.

These procedures, these new regul ations, are found in
sub-part Mto 10 CFR Part 2.

Procedures were laid out in recognition of the narrower
scope of the issues that are relevant to the transfer proceedings, as
well as a recognition of the desire for inproving the efficiency of the
i censing process and taking advantage of the flexibility the Conm ssion
has to device suitable procedures with due regard for the due process
rights of the parties and in the interest of providing a fair and
efficient process to all participants, menbers of the public, applicants
and |icensees alike.

The procedures in sub-part Mprovide for a nore direct and
active role by the Conmm ssion at the outset.

In fact, it contenplates the Comm ssion would be the

presiding officer unless it designates otherw se and expects that the
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Commi ssion woul d be very involved in delineating case-specific
procedures, perhaps schedules, to assure the expeditious conduct of
t hese proceedi ngs.

It retains essentially the high threshold that you find in
sub-part Gin terns of the submttal of contentions, but Iike the
sub-part L proceeding, the sub-part M process does not mandate
participation of the NRC staff, although it does explicitly provide that
the staff safety evaluation will be offered through sponsoring w tnesses
i n any proceedi ng.

Again, nuch like a sub-part L proceeding, discovery is nuch
nmore limted. |In this instance, however, it's confined to sonething
call ed a hearing docket, which is maintained by the Secretary.

Hearings are generally expected to be oral hearings,
al though if the parties agree, they can be conducted solely on the basis
of witten presentations.

Proposed cross-exam nati on woul d be subnmitted to the
presiding officer, who is charged with conducting exam nation of
W tnesses at a hearing, and of course, if the Conm ssion determ nes that
it's appropriate and necessary, it can order additional procedures,
including, in fact, conducting proceedi ngs under sub-part G

That, in a nutshell, I think, are the main procedures that
are avail abl e.

|'ve avoided getting into the sub-part J processes which
relate to the high-level waste proceeding. They don't, in |arge part,
pertain to the actual conduct of the proceeding, and so, | have not
gotten into those

Anybody that's got any other thoughts or contributions to
that, just -- again, to sort of set the stage for where we'll be going.

CAMERON:  Are there any questions for Larry about that

context that he provided?
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Bob?

BACKUS: If the system does not change, which of those
sub-parts woul d the Conm ssion be using nost of the tinme, would you
think? 1 nmean where is nost of the Comm ssion's business these days?
Qbviously it isn't for construction permts. So, where is the bul k of
the process going to go in these various sub-parts as you see it right
now?

CHANDLER: | think, if you | ook at the current cases that we
see conming in, we have a fairly substantial nunber of cases coming in in
enf orcenment cases which are sub-part G cases and | think would probably
nmost likely continue to be nore formal types of proceedings in the
future.

In addition, we see sone nunber of reactor |icense
anendnments cone in. Under current practice, those are sub-part G
formal procedure-type cases

We see a small nunber of reactor operator |icensing cases
come in. Those are sub-part L formal processing -- informal process,
and we see sone reasonabl e nunber of materials |icensing proceedi ngs
come in. Those are sub-part L, as well

The very large part of what we're seeing coming in today is
under sub-part Min connection with |icense transfer proceedings. W
haven't had all that many contested

We are seeing an increased nunber of those come in, and
think we've seen a couple of recent decisions in that regard in
connection with, nore recently, the Seabrook, MII|stone cases.

CAMERON: Ckay. Let's go to Susan and then we'll go to
Al an.

Susan?

H ATT: There's sonething that is, in my view, mssing in

this whol e agenda, and that is a denonstration of a need for change
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I amrem nded of the adage of folk wisdom if you m ght,
that you should not try to fix that which is not broken, and | have not
seen, either in the SECY paper or even a place on the agenda, for a

determ nation that the process is so deficient right nowthat it needs

such fundanmental revision. | would Iike someone to address that.
CHANDLER: 1'Il give you a thought on that.
I'"mnot sure that -- you used the word "fundanental"
revision. |'mnot sure that you need to think of this and our

di scussions as being driven by a need for whol esal e, fundanmental change,
as opposed to a fresh ook at the procedures that we currently have and
t hought s and suggestions as to whether those procedures should be
changed, can be changed, and if so, how, to assure that all participants
in this process, various processes, are afforded an efficient and fair
opportunity to contribute to a decisional record fromwhich |icensing
action decisions can be based.

I don't think they' re foregone conclusions, | don't think
there's a pre-ordai ned outcone to the process, save for the direction to
really take a hard | ook at what we've been doi ng and how we've been
doing it. | nean that's the way | tend to read it.

CAMERON: Let me suggest -- | think this is going to be a
useful initial discussion topic, is there a need for change, and it
| eads us right into the objectives or performance goals, and let's get
some -- let's get the questions out of the way and then go into this is
there a need for change di scussi on.

Ell en, did you have something on that?

G NSBERG Mne is in the nature of an answer, actually.

The question was asked about what hearings are we anticipated being --
where the concentration of hearings is going to be held, and | didn't
hear you say license renewal, and the industry has lined up -- | think

there are 22 or so plants schedul ed that have been announced for |icense
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renewal , and those will be, potentially, available for hearings.
CHANDLER: That's correct, and that's a sub-part G forma
pr oceedi ng.
CAMERON:  Ckay.
Steve, did you have a question, or did you want to get off

on Susan's topic?

KOHN:  You predicted it, but the -- | agree -- | think the
i ssue here really cones down to license renewal. Anyone who's watched
the process over the last 10 years -- there have been sone |icensing

proceedi ngs, but license renewal, taking the plant froma 40-year to a
60-year life-span, with all of the issues of the operating history of a
pl ant and potential discovery and hearings into how that 20- or 30- or
40-year operating history may inpact on renewing it for another 20 years
-- | think the industry wants to elim nate |icensing hearings as
fornmerly known for the renewal process, and the Conm ssion al so wants to
elimnate it, because the Commi ssion wants to encourage |icense
renewal s, and any operating plant that undergoes a |license renewal
process risks discovery into their current operation and into how that
current operation will inpact on future operation.

That's really what's happening. If it wasn't for the push
for license renewal, this neeting would not be happeni ng, and ny najor
concern is that the very reasons why the AEC wanted on the record forma
hearings in the 1950s, if anything, has increased nunerous tinmes in the
types of issues that should be litigated in the renewal context, and
that's why the whol e di scussion about how to make it |less formal and
give the public less rights -- what really needs to happen is there
needs to be a formal discussion on howto increase public participation
and that's where this agenda shoul d be novi ng.

For exanple, discovery: WelIl, why aren't the operating

records of an existing plant made nore fully open and accessible? Al
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the types of logs and the mnutia that real experts would need to | ook
at to see if a plant should have a license renewal

So, | viewthe direction that the Conm ssion has clearly set
as a matter of policy the absolute wong direction, and | think that's
really why this whole debate is happeni ng

CAMERON: | think that we're getting |aunched into this
di scussion, and | know there's going to be sone conments on that
particul ar point.

So, unless there's any questions of clarification for Larry
on this -- and I just would rem nd even the NRC folks to use their
cards. There's no dispensation for you people.

Why don't we explore Susan's question in terns of is there a
need for change?

I think I hear Steve suggesting, anong a | ot of other
things, that perhaps the notivation for this is |license renewal .

I don't want to, you know, put any words into his nouth, but
let's have a discussion on that, and I would ask our guests who are here
froma nore neutral standpoint, Alan and Jeff, maybe you have sone
comments from your experience with either other agencies or your agency
about what usually sparks the need for pronpting change in these types
of procedures.

Jay, are you going to go to this? |Is there a need for
change? kay.

SILBERG There are really two points that 1'd |ike to nmake
on the need for change.

First is that there have been, historically, in recent
hi story, a nunber of NRC |licensing cases that have been held up as how
not to do it, cases that ran on interm nably, that didn't reach decision
either for or against, where issues were held over for |ong periods of

time, case studies on how an adjudi catory process of any stripe should
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not operate.

I think that's one reason for why a change needs to be
| ooked at.

The second reason that I'd note is that the Conmission's
hearing process has begun to grow

Larry outlined a nunber of different procedural options that
are now in the rules, but no one, | think, has really sat back and taken
a hard | ook at why does one have this kind of procedural steps but
anot her doesn't, do we really need all of these different formats, have
t hey been done in a coherent and thought through in a | ogical, coherent
way ?

It seens as if a particular need has arisen or a particul ar
congressional bill has provided an opportunity to create a uni que
mechani sm but no one has sat down fromfirst principles and figured out
how t he hearing process ought to work, and I think this is a good
opportunity to do that.

We don't have now a | arge nunber of pending cases as we did
inthe "70s and the '80s. So, | think this is a good tinme, perhaps, to
take a break, take a breather, step back, and |l ook logically at what
ought we have to have as the hearing process.

CAMERON: Ckay. Thanks, Jay, and | want to try to see if we
can follow up on that |ast point.

O course, the first point you nade is inportant, but your
second point suggests that maybe this is an opportune tine to take a
| ook at the hearing process that has just been -- there's been various
procedures grafted on over the years, and perhaps that's where these
performance objectives cone in, is to take a look at the existing
hearing process through that |ens of those performance objectives.

Does anyone want to comment on Jay's point about the hearing

process has grown and it's tine for a change at this point?
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Di ane?

CURRAN: | would be curious to know what plants are on Jay's
list of cases that didn't work, and it's certainly been ny observation
that one of the cases perceived by the industry and sone menbers of
Congress has not having worked was the Loui si ana Energy Services case,
where a citizens group effectively prevailed, and sonme very conpl ex
i ssues were raised and litigated before a |licensing board.

The licensing board took |onger than the Comm ssion and the
appl i cant woul d have wi shed to decide, but it was in the hearing phase
that the issues were really put to the test, and ny observati on has been
that there's been trenendous fallout fromthat, that there's a
perception that the public should be involved up to a point but not to
the point where it could actually have an effective voice in the outcone
of a licensing case

I am one who very nuch favors the formal proceedings for
licensing for the sole reason that there is a very uneven playing field
in a nuclear |icensing case.

Al'l of the information, the relevant information, is
generally in the hands of the conmpany and the NRC staff, and to sinply
say, well, let's put a hearing file in the public docunent room very
sel ective process that doesn't allow the citizen group to get at the
kind of detailed information that can actually allow that group to be an
effective participant in the |icensing decision

I think the hurdles for the adm ssibility of contentions are
one way that the Comrission has tried to limt the effectiveness that
i ntervenors can have. The very tight time-frames on the amount of tine
that one gets to prepare one's case is another big problem

The | ack of conpl eteness of the application when the case is
docketed for hearing, which puts a trenendous burden on the intervenor

to be constantly anmending its pleadings in order to stay in the case --
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these are all very burdensone neasures that the Comm ssion has
instituted in order to limt the effectiveness of intervenors in fornal
pr oceedi ngs.

Nevert hel ess, on the other side of the |edger, there is the
opportunity for discovery of inportant information.

In spite of all the difficulties in participating in a
formal licensing hearing, in that case, a citizen group was able to use
the process to really bring issues before a licensing board and get a
favorabl e determ nation fromthe |icensing board, and at |east one of
t hose was uphel d by the Conmi ssioners.

| feel that it's conpletely uphill to participate in a
formal adjudication at all, that the Comm ssion has pushed the public to
the absolute margin of effective participation in an NRC |icensing case,
but to go beyond that and to render the proceedi ngs conpletely informal
and deprive the public of that access to information would nake it not
worthwhile to even participate in nost of these cases.

CAMERON: Ckay. We're going to get to that |ast point,
obviously, is going to be the heart of our discussion.

Now, there was a question that Di ane posed to Jay, and I

don't know if Jay has an answer for it.

SILBERG |'Il be happy to answer it.
CAMERON:  One point for the group is that -- Diane brought
up a couple of points that |I think go to these objectives again. In

ot her words, nore information needs to be disclosed.

| suppose that that fits under the transparency performance
obj ective, or maybe we need to add to the performance objectives.

She tal ked about the existing contention standard really not
bei ng a nodel of fairness.

Again, I'"'mtrying to link to these performance objectives,

but before we go to Jay, Diane, would you agree that, fromthe
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perspective of these two points that you brought up, you would think
that there should be sonme changes to the hearing process or procedure in
perhaps this regard. Wuld that be correct?

CURRAN:  Yes.

CAMERON: Ckay. Good. So, there are sone suggestions from
a point of view of a couple of different perfornmance objectives that we
m ght tal k about in terms of change.

Let's let Jay give his comrent to Diane, and then let's go
to Joe Gray and Jim Riccio and then over to Tony.

Jay?

SILBERG Yeah. Diane's correct. | nean the LES case is
certainly one of the ones that we think was not a nodel of how cases
shoul d be done. It wasn't the fact that the result at the Iicensing
board | evel, at |east, was unfavorable. It's the fact that the case
took seven years under a systemthat Congress enacted to make cases go
qui ckly.

And the other case was the |icense transfer case for
Sout hern Nucl ear.

Now, if one goes back a little bit to the end of the
operating license regine, we also had a nunber of cases that were very
difficult to bring to conclusion, you know, Seabrook, Shoreham Comanche
Peak.

There are lots of aspects of any of those cases that one can
| ook at, some of which work, some of which doesn't -- didn't, and
think if you want to draw | essons | earned, you have to | ook at each one
of them and see what went wong, what went right, and try to draw the
| essons accordi ngly.

CAMERON:  Jay, you're suggesting that we need to put a finer
poi nt on sone of these exanples of cases that, quote, "didn't work,"

unquote, to see what exactly was wong, to get away fromthe standpoint
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of the belief that people have, perhaps, that you think that -- people
think they're flawed only because the result was the opposite of what a
particular interest wanted to see.

SILBERG  Correct.

CAMERON:  Ckay.

Let's go to Joe, and then we'll go to Jimand Tony, then
we' || come over here to Jill and Steve and Susan.

Go ahead, Joe.

GRAY: | want to get back to Steve's point about notivation
for change.

| don't know what the notivation was, but | do think that
the Comm ssion has | ooked at the pilot procedures that are in place, and
pi cking up on Jay's point, we've got sub-part G sub-part J, sub-part K
sub-part L, sub-part M W've got also a 10 CFR Part 110, sub-part |
for export licensing hearing processes.

There are a | ot of procedures. There are a lot of specific
processes that have been -- have accreted over the years, and all of
themtend to be -- to make hearing processes expensive and burdensone
for a lot of people, including the public participants.

I think that the Conmmission is looking for a way to sinmplify
some of this, to nake it nore effective, and to possibly make it nore
accessi ble, but looking for all of your suggestions about how to do
that, and if it turns out that part of the notivation is an anticipation
of a nunber of certain types of proceedi ngs down the road, |icense
renewal proceedings, so be it, but | think the ultimate aimwas to | ook
for a nore efficient and effective process.

CAMERON: | guess what you're saying, Joe, is that the
i nplication behind Steve's point, | guess, on license renewal is that
the notivation is only to expedite things, and you're saying that

there's a broader -- from your perspective, and you' re giving your
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opi ni on about the Conmi ssion's perspective -- is that there's a broader
--broader objectives at work here.

GRAY: Right.
CAMERON: Let's go to Jim and then we'll go to Tony, and

then we will go down to Jill and back over this way.
Ji nP
RICCIO | would really have no problemin revisiting this

whol e process if it wasn't ny belief that we're basically going to
result in circunmscribing the public's rights even further and that this
is just another series of attenpts to circunscribe the public's rights.

You' ve already renoved our right to a hearing
post-licensing. You're trying to close your neetings behind doors and
under the Sunshine Act, and | just wanted to pull out somnething back
fromthe early '80s, when I was still in college.

Peter Bradford said that the current NRC adjudicatory
process was devel oped as part of a bargain in which the nucl ear power
i ndustry gained a great deal in the |ate '50s.

In return for accepting extensive Federal hearings, the
i ndustry was exenpted fromany state or |ocal regulation of radiol ogica
health and safety and received limtations on liability set forth in the
Pri ce- Anderson Act.

Thus, citizens in any conmunity where the nuclear facility
was | ocated gave up both |local regulation of the facility and additiona
financial and safety assurances that normal insurance industry
operations woul d have brought.

In return, they got a commtnment of a full panoply of
trial-type proceedings as part of the Federal |icensing process.

Now t hat nenories have faded, the industry is seeking to
revoke its share of the concessions in that original bargain

And he went on to coment that, contrary to the popularly




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

S

28

hel d belief that the hearing process had prohibited a tinmely resolution
of issues, that -- there's a letter here from-- basically fromfornmer
Commi ssioner -- or Chairman Pall adi no saying that he has no evidence of
thi s hol di ng up.

I know Jay has nentioned the LES, and | woul d suggest that
the industry avoid bringing up the Vogtle |licensing transfer case,
because if anyone takes a good hard | ook at that, what they' Il find is
that the reason that license transfer took so long is because a
whi stle-blower who is a former executive at Southern chall enged the
license transfer, and why?

Because his people had told himto lie about the reliability
of the energency diesel generators.

| don't think that's a real strong case for you all to be
bringi ng up, because when you really look at it, it shows that -- a lack
of hearing process rights actually hurt the public and it canme close to
melting down a reactor in Georgia.

Basically, this is all about knocking down the power |ines
leading in to plant Vogtle.

But to say that we're here nmerely to, you know, reforma
process that doesn't work -- the public doesn't believe the process
wor ks.

We're mininzed and basically driven to, as Di ane says, the
fringes of the process, and to think that we're going to conme in here
and get a fair shake fromthis Conm ssion -- | really think you have to
take a step back and ask yoursel ves, you know, what do you want?

Do you want to give us hearing rights, or do you want people
meeting you in the streets?

| did a small survey, rather unscientific, of the people
that I work with. Their comments were you take away our hearing rights,

we will meet you in the street. Ask the Commi ssioners how they woul d
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like a tent village on the Wiite Flint green.

These are peopl e who have used the process. These are
peopl e who are currently using the process in dealing with
decommi ssioning and |icense transfers.

CAMERON: Ckay. Thanks, Jim You raised a couple of
i mportant points, one of which I'mgoing to ask Larry to address, but
this is just sort of a courtesy point for you in ternms of processes. |
think, for nost of us, we don't need to be remi nded that you were in
college in the 1980s.

RICCIO Sorry, Chip.

CAMERON: Larry, Jimwas, | think, expressing a view that --
Joe tal ked about a nunber of reasons why -- that there's a re-1ook going
on, and | think Jimevidenced some skepticism about the objectiveness of
the process, is there a particular result that is being | ooked at here.
Do you want to comment on that?

CHANDLER: | think | said earlier, sometime ago, that, in ny
view, there is an interest in |ooking honestly at the broader question
of how a process -- how the current processes are worki ng and whet her
the current processes can and should be inproved to result in a better
and nore effective and efficient process to make deci sions.

I don't share his cynicismfor the process. | think, on the
contrary, it's worked reasonably well over the years

It's had its high points and its | ow points, as any process
will, and we can identify cases -- 1've been identified with cases that

I think have gone well and sone which, candidly, have not gone

especially well in terns of anyone's -- from anyone's perspective.
I think, in, in part, response to some comrent that Steve
Kohn nmade a bit earlier, | think one of the things we need to do when we

t hi nk about how the process works and whether how it could be inproved,

what the objectives of the process need to be relative to the different
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thi ngs the Commi ssion does, the different kinds of actions the
Commi ssion takes, the process doesn't really act in isolation.

The hearing procedures really need to be designed to achieve
certain points and objectives.

In the context of -- the historic context of reactor
i censing proceedi ngs, for exanple, you have a series of findings that
are dictated in 10 CFR Part 50, and the question then beconmes what kind
of processes are best used to enable those determ nations to be nade
when t hey are contested?

When you |l ook at license transfers, as the Conm ssion did
recently in pronul gati ng sub-part M questions were asked, given the
nature of the determi nations that are needed in connection with |icense
transfers, what processes will work well in reaching those?

Li kewi se, in connection with |license renewal, the Conm ssion
determ ned the scope of findings needed to authorize issuance of a
renewed license. Those are in Part 54. And again, the question becones
what processes, procedures are appropriate to nmaking those kinds of
findings. And enforcenment cases, |ikew se, and you can go through and
ask the sane questi on.

"' m not suggesting that you need to have uni que procedures
for each and every kind of finding and determ nation the Comm ssion
needs. |'mjust suggesting that it's an appropriate consideration as we
tal k about any revisions to existing processes, and in fact, it
explains, in part, how some of these decisions were nade over the years
and why these sub-parts have evol ved the way they have.

CAMERON:  Ckay. Thanks.

We're going to go to Tony and then to Jill, and | guess one
question -- one issue for people to think about is that, if there is
skeptici sm about where the Conmission is headed in this -- with this

re-1ook, how do you dispel that skepticisn?
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Is it only results-oriented solution, or are there process,
including this process, that can help convince people of that?

Tony?

THOWPSON: The Conmi ssion engaged in a strategi c assessnent
re-baselining initiative under Chairman Jackson that | ooked at all of
its overall regulatory processes to determ ne what -- where they mn ght
go in the future, what were the issues, what were inportant.

| see no reason why | ooking at a hearing process that has
been grafted together over 20 years or 30 years isn't an appropriate
part of such a process.

The uraniumrecovery industry determi ned that there were a
whol e range of Comm ssion policies or decisions or approaches to
regul ati ng uraniumrecovery industries that had been cobbl ed toget her
over 20 years and presented a white paper to the Conmm ssion raising
t hese issues, suggesting that nowis the time for a fresh | ook

It seenms to ne that makes sense for any agency at some point
in time to consider whether what they're doing now can be inproved.
Perhaps it can.

Skepticismgoes two ways. |'ve been a part of a proceeding,
i nformal hearing proceeding for the |lowest risk single type of process
in the nuclear fuel cycle that's involved 10,000 pages fromintervenors,
nmost of it totally repetitious, interlocutory petitions for re-hearing,
voi cing exactly the same thing as in the briefs, and that's an abuse of
the process from our perspective.

So, perhaps there is a need to | ook at all sides of these
issues, and | don't claimto be all knowing, but it seens to nme it nakes
perfectly good sense to take a look at things and see if there is a way
to perhaps not have so many different sub-parts, maybe wi nd up saying
that's what you're going to do. Maybe you keep themthe way they are.

Maybe you tweak them Maybe you don't change things fundanentally. |
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don't know. But it's certainly worth | ooking at.

CAMERON: Ckay. | think that ties into what Jay was saying,
that it may be tinme for a re-I1ook.

I know we're going to get sone response to your second
point, which is a criticismof a particular proceeding and type of
proceedi ng, and | think what we're seeing develop is that, just as Jim
indicated a different view on the Vogtle |license transfer, that there
may be a different view about what to sone person is a defect and may
not be a defect to soneone el se

Jill?

ZAMEK: | have a lot to say.

One is why are we second-guessing the Conmi ssioners about
their nmotivation? One idea is it's for license renewals, and ny idea
was the waste repository issue. Wiy are we naking this change to nmake
it less formal right now?

I want to talk a little about ny experiences, getting in as
acitizeninto a license renewal case. |It's already extrenely difficult
to get in, wth standing and contentions, and then we can't tal k about

generic issues.

So, it's already -- your hands are tied fromthe start, and
I think we need to go nore in a direction like -- | agree with Steve
Kohn. It's like we're going in the wong direction and not |ess formal

Although it sinplified the process and all owed nore peopl e
to cone in the process, | think that what's going to end up happening is
the process will be completely ineffective. That's ny fear

So, maybe we can allow nore contentions in, maybe nore
peopl e can participate, but then it's going to just get flushed down the
toilet. Okay, we |ooked at that, we didn't find any basis, and throw it
away, and what's our recourse.

So, | don't think sinplifying the process is the answer.
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CAMERON: Ckay. Thanks, Jill, and we're certainly going to
get to those substantive issues about whether sinmplifying the process is
the answer, and | guess, simlar to Steve, you're thinking that there is
a particul ar proceeding that's a notivation or type of proceeding that's
a motivation for the hearing.

ZAMEK:  Whether it is or it isn't isn't really the point.

CAMERON:  Ckay.

Mal , since Jill nentioned high-level waste proceedi ng, do
you want to go ahead, and then we'll nove to Susan and then Steve, then
M ke.

MURPHY: Well, | wasn't going to say anything about the

hi gh-1 evel waste proceedi ng.

I will later, but I just would like to nake the suggestion
that perhaps we're hung up -- and I, you know, sort of thought of this
when | was readi ng the SECY paper, and earlier than that, when the
Commi ssi on asked for comments on the formal versus informal hearing
process with respect to the proposed Part 63.

These, in a small sense, at |east, are sort of buzz words,
and the word "informal" hearing really freaks people out in many
contexts, not just nuclear licensing but in the whole ganut of
regul atory hearings.

There's lots of nmenbers of the public who are
unsophi sticated with respect to regulatory matters and who don't
participate in the regulatory process the way sone representatives of
the public do who are just convinced that, when they hear the word an
"informal " hearing, that the result has been cooked, and in some cases,
hi story has proven themright, unfortunately, and not, again, wth
respect to nuclear matters, but just as a suggestion, | would think we
m ght be better off for the next day-and-a-half tal king nore about how

do we reduce the conplexity -- | don't like the word "sinplification”
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ei ther, but how do we reduce the conplexity of the whol e hearing
process, how do we nove toward reaching these perfornmance objectives,
and | guess, at some point in time, we have to tal k about them
specifically, in a way which serves the interests of all the parties --
the public, the industry, you know, state and |ocal governnents, for ny
case, etcetera -- rather than just saying, well, you know, shouldn't we
have some hearings as formal, sone hearings as informal?

| don't think that's the real issue, and | think that word
"informal™ with respect to conplex, scientific, highly technical, highly
enotionally charged and controversial hearings is frequently
count erproductive in terns of public perception.

CAMERON: Ckay. Thanks. And | think we may hear sone nore
about that when we hear Jeff Lubbers' presentation, but | think your
point is a good one in ternms of trying to nove towards the perfornmance
obj ectives at some point.

Let's hear sone nore coments around the table. | think
that this is useful in terns of people getting out sonme basic thoughts
here.

Susan?

H ATT: | just wanted to respond to Jay's exanpl es of cases
that didn't work and those that had a I ot of delay involved in them

I guess it all depends which side you' re | ooking from

From t he perspective of the citizens being placed at risk by
the nucl ear industry, for them delay is a victory.

Every day the facility isn't operating is a day they're not
bei ng placed at risk, and for them it's a perfectly legitimte goal,
and | would just note that this agency, when it suits its own purposes,
has al so seen delay as a legitimate strategy, the nost recent exanple of
whi ch was its decision on potassiumiodi de funding.

CAMERON: Ckay. Thank you, Susan.
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Steve?

KOHN:  Thank you, Chip.

I just want to say one thing initially. | just want to
thank Chip for doing this.

| was a little skeptical coming in, but 1've really been
enj oying the discussion, | think, hearing fromthe different sides and
getting a real feel for this. | hope the whole day continues. |'m
finding it very stinulating and interesting.

I would like just to focus on a couple of the comrents I
heard and hope to have a reasonabl e concl usi on, but sonmeone nmade a
comment that, over the last 20 years, there's been a |lot of changes in
the rules and maybe it's time now to change the rules or |ook at
reformatting them because of, you know, all these different sub-parts
and make it administratively nore efficient, and I just sit back and say
there's about 500 years, really, we're looking at in terns of how do you
get truth in a process, and as our forefathers knew when they fought for
the Magna Carta and other doctrines, the adversary system works.
Cross-exam nation works. Neutral judges with true independence worKk.

If parties, through consent, can agree upon sone form of
alternative dispute resolution process, fine, but when push conmes to
shove, when you have two very adversarial interests, the adversary
system as it has been hammered out and achi eved through a nunber of
revolutions and the historical process, works, and | think where we see
the tension here is certain efforts to take away those rights, such as
meani ngful cross-exam nation that needs discovery, that doesn't have
judges do the cross-exam nation, that advocates do it, and I wll say,
in the context of good science, wthout meani ngful cross-exam nation,
you are living in a very dangerous situation.

I've had the honor of representing scientists at the FBI and

I've had the honor of representing scientists at the EPA on all sides of
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the spectruns, and one thing we have | earned, that on questions of
sci ence, w thout good cross-exam nation and di scovery, you will have
t renendous probl ens.

Example in the FBI context, the Wrld Trade Center or the
Okl ahoma City bonbi ngs, where witnesses in Wrld Trade took the stand
and were not subject to proper cross-exam nation, terrible science was
occurring. You need the time, you need the experts to deal with that,
and that's a fight they're having in EPA today about nore openness in
the process in ternms of good science.

So, we should not | ook at certain procedural rights that
have proven effective in the truth-seeking process. Those rights nust
remai n sacred, and we shouldn't confuse efficiency with taking away
cross examination. The two are in totally different ball parks

VWhich brings me to the Vogtle case, which has been used as
an exanple. 1've been told it's been used as an exanple on a nunber of
occasions. |'ve never been invited, on any occasion in which it's been
used as an exanmple, to offer any formof rebuttal, but for the record,
"1l just offer it here.

I had the honor of representing that whistle-blower in the
Vogt | e proceedi ng, and what happened there was just cross-exam nation at
wor K.

The proceedi ng whi ch we thought would | ast a short period of
time went on for a long tine, because anything we did but because the
company's witnesses were putting bad science on the stand.

We had an expert who could properly assist in
cross-exam nation and denonstrate material issues at that plant, root
cause problens, safety issues.

So, that process worked.

What didn't work at Vogtle was the non-adjudi catory process,

the process in which the public had been pushed out, which caused the
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adj udi catory process to go | onger.

The staff del ayed the investigation for years. They had the
information in '90. It took themthree years to wite a report. It
didn't take us three years to do a hearing.

Two | evel one violations were issued with no effect. Level
two violations were issued with no effect.

So, if you have a utility that is essentially i mune from
bei ng di sciplined through the staff process, the only thing left is the
adj udi catory process. Believe ne, no one wanted to be there. |If the
staff process worked, we woul d have been out the door.

But again, cross-exam nation worked, and | could go into
that for a long tine.

I want to now deal with an issue that | think has to cone to
the table if this process is to work, and it's called trust.

Now, we may not, in some ways, trust each other, and if we
can't overcone that, it's an issue, but I'lIl tell you what sone of the
trust buzz words are for ne.

A di scussion about less formal. The Conmi ssion clearly is
not interested in less formal, or they should at |east explain the
contradi ctions.

An exanple: They've issued a policy statement that's in
ef fect now that you should only get enlargenments of tine in unavoi dable
and extrene circunstances.

Less formal, to ne, would nmean that it nmight be easier to
get an enlargenent of tine, easier for parties to work together, try to
reach resolutions. Coming up with a standard of unavoi dabl e and extrene
is actually increasing formality.

O the Conmission's statenent about board-admitted
contentions in which they now say you can only have a board-admtted

contention in an extraordi nary circunstance, where the Comm ssion went
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in a rul e-maki ng proceedi ng 15 years ago and found that the
extraordinary circunstances standard was a threat to public health and
safety.

So, instead of going less formal, not only did they increase
formality, they increased formality using standards that threaten the
public health and safety, and then they went further, because then they
said, if the board has the guts -- and under this standard, | doubt nany
will, but if the board has the guts to do a sua sponte contention, well,
it's subject to immediate interlocutory review.

So, when the Conmi ssion is saying, on the one hand, we want
|l ess formal, but on the other hand, is mandating interlocutory review,
maki ng enl argenments i nmpossi bl e, uprooting standards that they thensel ves
t hought were in the public interest, there is a trust issue here,
because you can't just get informal on the side of utilities.

If you're going to go informal, let's see sonething good

com ng out of it.

This is purely -- it's a disconnect.

| also want to state that the underlying issue is -- soneone
made a comment that, | think, 22 plants were now seeking |license renewal
-- and there will be nore, in time -- 22 plants seeking a 20-year

renewal is the equivalent of 11 new plants going on-1line.

It is the radiological equivalent in ternms of potentia
exposures to the public, increasing radioactive waste, etcetera, of 11
new plants. That's what's really happening here, but with one mgjor
di stinction.

When the 22 plants were truly new, you had the right to a
formal adjudicatory process. That science could be tested through the
ti me- honored net hods of cross-exan nation.

Now, you have the equivalent of 11 plants comi ng on-1line,

but to use the word "new' is not correct, because they' re not new.
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They' re used cars.

So, what you're doing is you' re taking -- essentially,

i nstead of these nice new machi nes, you're taking 11 used cars out there
and you're telling the public that whatever consunmer protections existed
in buying a new car, we're going to gut themfor selling you a used car.

To ne, this is raising a |lot of safety issues, but it goes
back to the trust, because what is really -- the issue is how to design
our procedures to sell these used cars and elim nate consumner
protection. Well, fine. Let's be open about it.

If the issue is really howto do a process that is fair, I
thi nk we have to hear fromthe Conmi ssion, and ny concern is the
gui dance being given in this July 22nd menmo. If this is what's guiding
t hese di scussions, | don't know why we're having di scussi ons, because
this is conpletely disconnect, and that's ny concern

So, to get to the trust issue, | would like to see if the
Commi ssi oners thenselves would be invited to cone, at |east maybe for
the second day of this session, give us sone input, talk with us, and
let's see what their nmotives are, as opposed to us sitting here
specul ati ng on bl ank pieces of paper.

So, for Chip, | would |like to say nmy only recommendation is
can the Conm ssioners be here to hear this discussion and perhaps
partici pate?

CAMERON:  Ckay.

When you said "di sconnect,"” you nmeant di sconnect between
what you saw in the SRM and an objective evaluation of what needs to be
changed in the hearing process? | just wanted to clarify that.

KOHN:  The disconnect is bringing in true public
participation and trying to get a just rule versus review ng what the
Commi ssion is saying, essentially our guidance on what we're doing here.

There's a maj or disconnect, which raises a trust issue.
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If this paper was issued, the July 22nd paper, after this
di scussion, that's one thing, but to come down with this type of
explicit guidance before there's even the public participation, it just
rai ses a trust issue.

CAMERON:  Ckay. So, this is going back to the point Jim
made earlier, and | know that a lot of you have these concerns, and we
can only harken back, | guess, to Larry and Joe's conments this norning,
and we'll keep tal king about that.

I don't know how successful we might be in bringing the
Commi ssi oners down here, but | think that the NRC has to pay particul ar
attention to this problem about the SRM appearing to give sone -- at
| east sonme type of marching orders and openness to a lot of different
vi ewpoi nts here, but I think we're going to be back to that issue again

Let's go Mke McGarry and then over to Tony, and we have
Ellen and Jim and then | think we'll take a break and sort of reassess
where we are in ternms of our next discussion, where we should start.

M ke?

McGARRY: | think the question we need to be focusing on --
is there a need for a change? Jay's given his thoughts, Larry's given
his thoughts, and there's been reaction.

To ne, there's nothing inherently wong fromtaking a step
back and | ooking at any issue. | serve on a nunber of charitable
citizen public sector and educational boards, and |I'm sure nmany of us in
this room do the sane thing.

We constantly are chall engi ng ourselves. W have strategic
pl ans. W have five-year plans. The question at the top of our mnds
is how can we do things better? | think that should be our focus here

We have a range of issues. Jimsaid, |ook, you' ve taken
enough away fromus already, no change. D ane says a need for a | eve

playing field. Ml says less conplex hearing. Steve says trust, and he
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sai d consideration should be given to both sides, the applicants and the
i ntervenors.

I think those are the types of issues we should focus on
Let's look at the issue. Can the hearing process be nade to be better?
I don't think the question is how can we make the process better. Can
it be nade better?

CAMERON: Ckay. Thanks, M ke, and | guess that use of the
word "better" brings us back to perhaps perfornmance objectives.

In other words, what does "better" nean?

I nean there's a lot of different perspectives on that, and
| think someone -- | guess it was Mal -- talked about is there a way to
identify problems with the hearing process and rel ated changes to fix
those problens with which a broad group of people m ght agree, or not
agree, necessarily, but would everybody be best served by trying to
pursue those changes, and let's just keep that in mnd as we try to

fashi on an agenda for discussion for later in the day.

Tony?
RO SMAN: It seens to nme that there is a basic question that
we're still not really facing up to, and that is that -- | nmean it's

obvi ous fromthe discussion there are dianmetrically opposed positions
and, in sone ways, dianetrically opposed goals.

There's sone people in the roomwho want every nucl ear
deci sion to be nade fast and favorably and sone who want it to never be
made and, if it's nade, made negatively, and that's an unresol vabl e
probl em

The whol e reason for all these processes is to allow those
two points of viewto be expressed, heard, and soneone i ndependent to do
it.

Now, obviously, there is a question that has existed even

before this nbst recent version of the Comm ssion, which is, is the
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Nucl ear Regul atory Conmi ssion nade up of people who are really able to
be neutral ?

They split the AEC at one tine because there was a concern
about the pronotion and regul ation getting nmixed together, and |I'm not
telling you sonething you don't know or revealing sonething that is
shocki ng.

You know that the vast majority of the people who are not
favorabl e to nucl ear power plants don't believe that they can get a fair
shake in front of the Conm ssion, and they don't believe that because
they | ook at the records of the people who are Conmi ssioners, they | ook
at the records of the people who are -- they're political appointees,
they' re appoi nted by presidents and by congresses, who have different
agendas than the vast nunber of those people.

The hearing process, however, particularly its evolution
fromthe time that | started with the operating |license for Indian Point
-- it's interesting. You can tell you're old when they start
decommi ssioning the plants that you were opposing getting |icensed.

But the hearing boards have really becone what | think the
bul k of the public always wanted the Commission to be but it really
never has beconme. They've becone the place where you can go and have a
shot, have a fair shot at an independent group of people, and ny
experience with the hearing boards and with the -- I"'msorry that the
appeal board is gone. | thought they fulfilled an enornously inportant
function, and if there are going to be as many licensing hearings as it
now appears there may be, for different reasons than the old operating
|icense construction permt decisions.

I would hope that one of the things the Comm ssion woul d
reconsider is re-instituting that, in part to take away the burden on
t he Commi ssioners of having to decide so many detailed matters at their

| evel and, in part, because like the |licensing board, the appeal board
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had devel oped a reputation and a perception -- | nmean why would all of
these people -- it's kind of interesting that all these people are here.

Why do they want this hearing process made nore conplete
nmore inclusive, nore effective? Because basically there's that faith.

| remenber a day -- |I'Il recount this one story, because
think it's illustrative of an inportant point. After nmany years of
fighting in the Seabrook construction permit, there was a hearing before
the Atom c Safety and Licensing Appeal Board, and they held it in a
court house in Nashua, and the O anshell Alliance had been very active at
that point and a very, very effective citizen group, | mght say, a
nmodel for sort of grassroots organizing, and they circled the
court house.

There were, | don't know, several thousand people around the
courthouse, and we were inside arguing, and when we cane out, they were
compl etely around the courthouse, and there was sort of this concern
that maybe they were going to hold everybody captive, you know, the
Atomi ¢ Safety and Licensi ng Appeal Board and everybody el se, and when
t he Appeal Board nenbers wal ked out, they opened a corridor for them
and they all applauded, and they wal ked through, and there was that kind
of a faith, that kind of a confidence in the system

So, | think that the question we should be asking oursel ves
is really a question, all right, if there's a process there that people
have faith in -- and | think they do -- what is that process for, why is
it there, and | think that's the second place where there's a rea
di vergence here anong t he people who are tal king.

I think the Conm ssioners believe, judging by what they've
witten -- | know the General Counsel believes, judging by what she has
written, and | suspect that many of the people at the table who are in
the nucl ear industry side of it believe that the purpose of the

licensing process in ternms of public participationis to let the public
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get its say and then get on with the business of nuclear power, that
that is the function of it, that the public really doesn't have that
much to substantively contribute to the process

That's evident fromJay's listing of the plants that he
considers to the be the failures, and it's sort of an -- I'mglad you
asked himto list those, since two of those are cases in which | was
intimately invol ved.

I think, in sone ways, that | would agree with himthat
Seabrook was a failure, but we would agree for entirely different
reasons. There's a plant that should have never gotten a license. It
bankrupted the utility. 1t's in the process of bankrupting the state
that I nowlive in, and it was a plant that was never needed and shoul d
have never been built.

But the point is we don't have the sane view about what's a
success and what's a failure. That's really inportant.

But that's because the prem ses between the utility on the
one hand and the vendor and the regulatory staff on the other -- all the
possible legitimte issues that could be expl ored have been expl ored,
and all the possible legitimate facts that could be devel oped have been
devel oped, and therefore, there's really nothing left for the public to
do.

It's really a carryover of the early, early days that people
-- | don't know whether there's anybody here that -- even | was not
around at the time when the Conmm ssion used to hold essentially a dog
and pony show. They would hold a construction pernit or operating
| i cense heari ng.

The public participation consisted of people standing up and
making a little speech during that process that | think has now | ong
since gone of just -- you weren't even on the record, and questions

woul d get raised fromthe floor by people, and then someone fromthe
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staff or someone fromthe utility would, in a very patronizing sort of
way, pat you on the head and say, well, you don't understand, these
nucl ear power plants really can't blow up, because we're using -- we're

not using that highly enriched uranium and we've got all of these safety

-- and so forth, and that still sort of exists in the process. That's
still kind of there.
Now, | think that, if a real study was done -- and that's --

sort of ny first principle point is that | think that this whole thing
i s happeni ng before anybody has done basic scientific research
necessary.

I was surprised, when | finally got around to reading this
material, that there has been no study done of the licensing process to
determ ne, based on real cases, not anecdotes, actual case study, how
many cases work, how many didn't, why they did work, or why they didn't
work, and what did it nmean to say that it worked.

What would | put as the top list -- top of my list of the
bi ggest failure? TM.

How in the world did that plant get through this
compl i cated, thorough |icensing process with such a group of inconpetent
peopl e operating it that they could not deal with an emergency situation
when it arose and we nearly had the worst nucl ear accident ever? How
did that happen? Wat went wong?

That's the kind of question, because that's the only issue
that we really all agree on. Nobody wants a Three Mle Island. No one
wants anything close to a Three Ml e Island.

Nobody wants to find out that a plant |ike Comanche Peak was
being built by a bunch of people who had so intinm dated the safety
i nspectors at the plant that the safety inspectors were afraid to put
the safety word out. No one wants that to happen.

There was nobody on the side of the utility or the staff
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that wanted that, but it happened, and so, the test of the |licensing
process should be what | think is listed as itemfive anong the five
obj ectives, substantive soundness. Did you get a good result?

When you see a plant |ike Shorehamtaken all the way to
initial critical testing and then cancel ed, you have to wonder, where
was the failure?

Was it in the citizens who said you shouldn't license it at
all and you woul d have saved all that noney and tinme and effort, or was
it inthe utility that said you' ve got to have this thing |licensed and
then, in the end, realized that they couldn't.

Now, you may object and say, well, but the reasons were
political or econonmic and they weren't legitimtely safety issues, but
they're all political and economc. It all gets down to that.

Henry Kendall used to point out, much to the chagrin of
Ral ph Nader, that he was not anti-nuclear. He knew you could build and
operate a plant safely, but you couldn't do it econonically.

The reason the nuclear industry didn't want to have Hynman
Ri ckover as the Chairman of the Nucl ear Regul atory Conm ssion was
obvi ously not because he was not pro-nuclear and it certainly wasn't
because he didn't know t he subject.

It was that, if he inposed on the private nuclear industry
in this country the standards that he inposed on the nucl ear Navy, very,
very fewutilities, if any, would ever be able to pass nuster, and
Ceneral Electric wouldn't be able to sell a nucl ear power plant because
it couldn't and wouldn't get itself down to the zero release for its
nucl ear fuels in boiling water reactors.

So, | wouldn't try, at this stage, and I wouldn't try on
this day and I wouldn't try even in this year -- and | guess we can say
inthis century or this mllennium-- to change this |icensing process

bef ore sonebody answers the question, what was right, what was wong,
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and what failed in the system really get a good fix on what the problem
is, and secondly, to recognize that, unless there is sone sort of a sea
change, it is a safety reason to have citizen opponents to nucl ear
power, and it doesn't matter -- | don't think -- and | disagree with
Steve about this -- | don't think there's an issue here about the
i ntentions of the Conmi ssioners.

I don't think that's relevant anynore than there is an issue
about the intentions of Judy Jonsrud, who has been opposi ng nucl ear

power plants since before nost of the people at this table were born,

al nost .

JONSRUD: | beg your pardon.

[ Laughter.]

RO SMAN: My point is this is not about a question of
notives or intentions. |It's about outcones.

I can't imagine anything that would be nore useful to a
genui nely concerned Nucl ear Regul atory Comm ssion and a nucl ear industry
than to have a group of people who were so opposed to what they want to
do that they would go out of their way to find every possible flaw and
defect in the proposal

The | ast place you want to find those flaws is |ike they did
at TM, after the plant is running. You want to find themin advance.

So, | think that it's a deeper question and we shoul d | ook
at it fromthe perspective of what do you want to get out of it, and I
thi nk what you want to get out of it is this -- a process in which, to
the | argest extent possible, you want to have the right result.

Now, lastly, is that inconsistent with a process which is --
and by the way, everybody at this table agrees, it should be fair,
efficient, and effective, and | don't think it's inconsistent at all
and I would candidly say | think that you can do it with, quote,

"streanlined processes,” | think you can do it with tight deadlines, but
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you cannot do it without the one thing that no one at this table except
the people who are representatives of citizen groups would insist on.

You cannot do it if you do not fund the opposition.

If you | ook at what goes on in the licensing process, why is
it -- why did we fight so hard to have cross-exani nation rights?

Because we couldn't afford depositions.

When we had cross-exam nation rights, you put the people on
the witness stand, you gave us the m crophone, and someone transcribed
the record, and you had to put the record into the public docunment room
We didn't have to buy a transcript. W couldn't afford to take
depositions.

Do you think that we wanted to spend nonths, years in
God- f orsaken places |ike Gssining, New York? None of us wanted to do
that. And den Rose, Texas

[ Laughter.]

RO SMAN:  But seriously, | think that, if the Conm ssion
wants to nake the process work, then it's going to -- in a nore
efficient way, if it wants things to nove nore quickly, then it has to
provi de the people who are going to have the input with the resources to
pl ay the gane as fast as you want the gane played.

If you don't, then the citizens are going to say | can't run
this fast, and that's what Di ane was tal king about. You keep -- you
rai se the bar higher, and you make it harder for anybody to participate
unl ess they are well-financed, and then you say to them we made it
fair, all you had to do was get your contentions in in 10 days, or
what ever, and the advantage of that is that, to the extent that funding
is done, it's done in a way which assures that you do not have to rely
upon either no expertise or donated expertise, can really go out and
find the people -- and you don't have to rely on secondary i ssues.

| discovered that the secondary issues are the easiest to
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understand, and I won't confess to you how many tines | raised secondary
i ssues because | couldn't understand the primary issues, but | wll tell
you it happens a lot, but if I had had an expert, a nucl ear engineer
who woul d have said to ne, hey, the real problemis this issue, this is
the thing you should be concerned about, and was then prepared to give
me testinmony to that effect, | would have needed nmuch less tinme and the
process woul d have noved nore snoothly.

Now, the outcone mi ght have been either a denied |icense or
a markedly changed |icense, but that would have served the interest, |
thi nk, of the process

CAMERON:  Tony, thank you for all of that, and what 1'd |ike
to do is see if we can get the cards at the table and take a break, and

I do want to hear fromthe public, okay, before we go on to our next

di scussion area, and we'll probably do that after the break, but maybe
we'll do it before.

But what | would |ike people to think about is what -- Tony
rai sed a nunber of points, and one of themis a -- it appears to ne --

fairly neutral process point, and it goes to sone of the issues that we
were -- a lot of other people raised, is a thorough evaluation of rea
cases in terms of what worked, what didn't work before proceeding with
any rule-making on this effort.

Now, Tony cited performance objective nunber five, the
subst anti ve soundness, sort of the litnus test of whether sonething --
whet her a particul ar case worked or didn't work. [|'mnot sure -- |
don't know if people agree with that or not.

Then, | think, Tony, you tal ked about citizen participation
is a key to perhaps testing substantive soundness, but now it sort of
happens in a haphazard way because of resource limtations, and | know
there's peopl e around the table who have been tal king about this for

years in terns of there nust be a nore systematic way to test this out.
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Is that a fair summary?

RO SVAN:  Yes.

CAMERON: Al right.

I think we need to revisit sonme of these issues in our
di scussion, and I do want to get you to a break. So, let's go to Ellen
Jim finish up with Bob, and then we'll see if we can -- | think Judy
and perhaps sone others m ght want to say sonet hi ng.

El | en.

G NSBERG  There's been a |l ot of discussion this norning
about the notivation of the industry, of the NRC, etcetera. Tony
touched on it. Qhers at the table have touched on it. And | really
think that that msses the mark in terns of focus.

I think you're not going to get to a better process,
what ever the form of that process is, until you focus on or |ook at the
obj ective of the process.

Let me just give you an exanple of what |I'mtal king about.

We sat down with sone other folks in the industry in
anticipation of this neeting and tried to craft what we believed m ght
be a reasonable, if you will, mission statenent or objective of the
hearing process, and I will provide it to you for your consideration.

What we cane up with was that the objective of the NRC s
hearing process should be to provide a fair opportunity for interested
menbers of the public to raise well-defined issues that are within the
scope of review and for the NRC to efficiently reach a legally and
technically supportable, substantive concl usion.

It goes directly to Tony's point about, really, what we're
after here is the right, if you will, or a solid decision at the end of
the process. | think that's extrenmely inportant and sonething that we
shoul dn't | ose sight of.

You' ve got a whol e host of perfornmance objectives, but if
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you don't know what the objective of the process is, it's very hard to
create criteria for whether that process did or did not neet its
obj ecti ve.

The other thing is that | think it's inmportant -- and Susan
menti oned that they view as a victory del aying the process.

I think it's inportant to recognize that there are different
agendas. Tony put his finger on it when he said, you know, there are
pol ar extrenes, if you will, in view about what the definition of
victory is, if youwill, and | think that's inmportant to recognize
because | think to craft a process, at |east know ng that our view would
be that that is not an objective that's sustainable, is inportant.

Your view obviously differs, but |I think it's inportant to
get that on the table.

In addition, Steve tal ked about the adversary features of
the, if you will, formal hearing process, and | think it's inportant to
di spense with these categories of hearing processes, formal or infornal
because this doesn't fit readily into formal adjudication in the sense
of a courtroom proceedi ng.

You don't use Federal Rules of Evidence, or at |east you
don't adhere to themrigidly, and so, |I think if we talk about it as a
hearing process, it is nore productive, and Mal had stated that earlier

I think you can retain sone of the features that we
currently have

I think you can di spense with sone of the features that we
currently have and still allow the public to participate, to get its
i ssues on the table, put them before a Federal agency that's going to
eval uate them and have themresol ved

Qur view is that some of that can be done on the papers far
nore than it is done now, but it is not a nonolithic issue, it is a

process that bears evaluation and that you can | ook at a whol e host of
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combi nations and come up with a better process.

CAMERON: Ckay. Thanks, Ellen.

What I'd like you to do during the break is if you could
give me your statement of the objectives of the hearing process, which
thi nk wrapped -- pretty much wapped all of those five objectives that
were discreetly identified by the staff.

I think it wapped up nost of that. So, I'lIl wite that on
a flip-chart for us, and perhaps we'll get back to discussing that.

Jim you've been waiting patiently for a while.

RICCIO I'd just like to toss this out to everyone around
t he tabl e.

Why woul d you give up your rights to cross-exam nation and
di scovery? Wuld you do that on behalf of your industry? | doubt it.

But you're asking the public to basically take a back seat
and basically to renove this title formal/informal -- | think there are

substantive things that are going on there.

When you renove our rights frombeing formal to informal
you take away di scovery and cross-exam nation, and | see no reason to
gi ve those up

| enjoyed Tony's dissertation, and it raised issues of
public confidence. That's supposedly one of the agency's cornerstones.
| don't see that circunscribing the public's rights is going to enhance
public confidence in the agency, industry, or the process.

Maybe you can address those after the break. Wuld you give
up your rights to cross-exam nation?

CAMERON: | think -- | don't know when we'll exactly get to
that issue, but | think that the context that people mght put that
question in is not would you give up your rights to di scovery or cross
exam nation, but are there any areas in this whole hearing domain where

cross-exam nation or discovery is perhaps not needed? There needs to be
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a context put around it, but I think we need to have that discussion.
mean if it does cone down to that sort of bald statenent, then I think
that's revealing of a lot of things.

Bob, do you want to wap up the table discussion for us,
pl ease?

BACKUS:  Sure.

[ Laughter.]

BACKUS: First of all, Tony, you are show ng your age. It
wasn't Nashua, it was Manchester. And it wasn't the Appeal Board, it
was the Comm ssion, and | know that because |I'mresearchi ng ny book,
which is totally historically accurate, | assure you

Just a coupl e of things.

First of all, | think there is a possibility of a grand
bargai n between the sides here, and it would involve sone of the things
Tony said, some of the things Steve said, sonme of the things Jimsaid.

I think we'd be well willing, speaking for public interest
advocates, to see the process expedited to a qui cker decision, so we
don't have seven years, and the quid pro quo would have to be do we have
a reasonabl e chance to prevail, a reasonable chance to prevail ?

That woul d require that intervenors be given financia
support to make a case in a tinely manner. It would require that we
stop playing these ganes with the contentions issue, which the
contentions have becone alnost the trial now To get an admissible
contention, you al nost have to prove your case just to get in the door.

If we could make that agreenent, that the Conmission will --
and we'd have to see evidence of this -- | don't know how it would be --
be capable of making a decision to turn down a license in a mjor case
-- and | acknow edge Diane Curran for her skill in doing it in the one
case | can think of -- then | think you'd find us nuch nore willing to

participate in expediting the process.
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If this was an EPA gathering, | suspect the industry would
be argui ng against any informality in the procedures, because that
agency does not have the cache of being as allied with the industry as
the NRC does. | think we'd be taking different positions on this.

In | ooking through the materials that were provided, | went
t hrough the other agencies, and | noticed that the EPA is very nuch
continuing with pretty formal procedures in its decision-mking, and
apparently there's not much effort there to change that. It's here that
that's happeni ng.

So, we get very suspicious about that.

Anot her thing that | think needs to be dealt with and the
reason for a lot of citizen unhappiness is we don't ever get to raise
the issues that really concern citizens in a mjor nanner

Li ke, for many citizens, a major issue is nuclear waste. W
never get to raise that in licensing issues. That's all handled
generically in sone way. One time Tony succeeded in having that generic
met hod invalidated by the D.C. Court of Appeals, until the Suprene Court
got ahold of it, in the NRDC and Vernont Yankee case, but that's
somet hing that's got to be | ooked at.

And the last thing I'll say -- and we can all go out and get
our coffee -- is that Jimis absolutely right. This is of vita
i mportance, because this is a denocracy. And if this doesn't happen,
not only will we see people marching, we already have.

The Seabrook case is a perfect exanple. | represented an
organi zation called the Sea Coast Anti-Pollution League. The president
of that organization was a fell ow naned Guy Chichester.

He was just profiled in the Concord Monitor as one of the
100 peopl e who changed New Hanpshire, which | kind of objected to, but
t hat happened.

M. Chichester would go to the licensing hearings and see ne
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march in -- and | was al nost never there when Tony was, because we
couldn't afford to be there on the same day. It was very rare that two
i ntervenor | awers woul d be there.

He'd cone in and he'd see nme and he'd see three Robeson G ay
| awyers representing the applicant, three staff |awers, and they were
all in favor of the license, and then he'd see ne, and he told nme this
to ny face, says ny little lawer -- | was thinner back then -- ny
little awyer's getting creamed in there, and he went out and forned the
Cl amshell Alliance.

So, you know, it is a denocracy, and it's not going to be --
people are not going to give up their denocratic rights, and they should
be preserved in the hearing process, and it's got to be a meani ngfu
process where the outcone is not always seen as fore-ordained, which is
t he probl em we have now.

CAMERON: Ckay. Thank you, Bob, and maybe one of the val ues
of this discussion, | think, has been to perhaps illumnate a couple of

pat hs forward for discussion during the rest of the day.

Tony was -- had suggested perhaps a process sol ution that
shoul d be -- we shoul d expl ore.
Bob's grand bargain streamine -- | read that as, well,

there are certain fixes that all of you who have participated in these
processes mght agree to, regardless of what the notivation, agenda
etcetera, etcetera, is.

So, perhaps it's possible to identify those, but the second
part of the equation was al so one that Tony brought up, which is the
reasonabl e chance to prevail, what needs to be done on that account, and
I nean you people here have the power, this group, to at |east shape
your own agenda and di scussion for the rest of the day.

We have to see how that then goes in as grist for the mll

for the Ofice of General Counsel and the Conmi ssion, but certainly, if
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you think, as a group, there's sone productivity to exploring certain
i ssues, we can do that.

So, it's something to think about during the break

Let's see if we can just get some people who might want to
tal k now qui ckly before we break

Judy, do you want to say somethi ng?

JONSRUD:  Yes. Thank you, Chip

I have worked with a nunber of the people at the table.

I concur with the corments from Di ane and from Steve, very
strong comments, so Jim Bob, and Tony, and there are a |lot of things
I'"d like to say, but | ama firmadherent to the inportance of the
Federal Admi nistrative Procedure Act.

&oi ng back a nunber of years, the NRC began -- well, inits
recent history, began to relax control in a very serious manner by its
change in its regul atory philosophy, and | think that that is to the
detrinment of public safety.

Now, to attenpt to bypass or elimnate the provisions that
gi ve access to the judicial systemof the United States is outrageous
beyond words.

The Commi ssion, in ny opinion, should abandon any efforts to
rel ax those provisions of the Adm nistrative Procedure Act. They're
vital.

Tony nentioned TM, and if | may, | was the pro se litigant
in the TM-2 operating license. W did it with no fundi ng what soever.
We didit with no technical or |egal assistance.

We call it, you will forgive nme, kangaroo attorneys in the
kangaroo court, and I'mafraid that that suns up precisely the nature of
the proceedings that we, fromthe citizen's perspective, have had to
endure all these years

In the TM proceedi ngs, we were denied opportunity to
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guestion acci dents whose consequences m ght be nore severe than the
safety systenms were designed to withstand. On what basis? That the
Commi ssion's staff nuclear engineers were assured that these were highly
i nprobabl e events and, therefore, they needn't even be consi dered.

We were not permtted to question the regul ations of the
Commi ssi on, although ny col |l eague, Dr. Kepford, was able to do so in a
manner that subsequently was concurred with by a nmenber of the Appea
Board and was taken further in the courts.

It didn't stop the issuance of the |icense nor the accident
that resulted.

I think that we have, in the TM -2 experience, the rea
proof of this very unsavory puddi ng that has been the NRC s hearing
procedure, and | would call your attention, going clear back, of course,
to the declaration at the beginning of the Atom ¢ Energy Act, which
very frankly, gives the license to the Comm ssion to pronote, to
continue to pronote and devel op to the maxi num extent the commercial as
well as mlitary nuclear industry, but in this case the conmerci al

One ot her very quick point.

It has distressed ne for a very long period of tinme that the
deci si ons concerning human health and safety, not to nmention all other
components of the bio-system are made primarily in this agency by
nucl ear engi neers.

These are people who are not trained, who are not comnpetent
in the fields of biology, ecology, medicine, genetics, the issues that
count with respect to health and safety of the public and the
envi ronment .

| strongly concur with the recommendati ons that you're
hearing fromthe attorneys who have worked their hearts out for the
protection of the public's interest.

I have very little hope that the Conmi ssion will adopt those
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reconmendati ons, but if you do so -- that is, if you fail to adopt these
positive recomrendati ons -- you do serious further damage to the
American political and judicial system

CAMERON:  Ckay. Thank you, Judy.

You rmade a number of points, but the one thing that sort of
comes out to ne as a facilitator is that, you know, harkening back to
some of the comments from M ke now, Bob, Tony, others around the table
woul d be it would be interesting to see if, at least for this group's
di scussion, if perhaps there is a way to di scuss what could be fixed,
and of course, there's a |l ot submerged there, but what could be fixed
with the existing hearing process and perhaps get away fromthe industry
versus the citizen perspective, in a way.

I don't know if we can get to a discussion like that, but it
m ght be informative and interesting.

Does anybody have any ot her conments out here before we take
a break?

Yes, sir, and if you could just give your nanme and
affiliation, if appropriate, for the transcript?

ZANNONI : My name is Dennis Zannoni. |'mhere fromthe
State of New Jersey, work in the Department of Environnental Protection
Actually, 1'm here on other business, but my managenent asked ne to
attend, because they're very interested in this discussion.

What ever the outcone of this discussion would be, what's
taken place already, will be helpful in the way we manage processes
within the State, and so it's good to see the consistency that's
devel oping or the direction that's developing in the Federal Governnent
approach to these types of issues and also on the state | evel, because
it's difficult, at times, to have processes in a state setting that
peopl e have a certain viewpoint of, and in fact, nuclear power plants

that -- we have four in New Jersey, and they're going through separate




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

59
processes, so it just helps in the alignment. So, I'mglad that I
attended here this norning.

I only have two brief comments, because | know fol ks want a

break, and that is, when we reviewed the SECY paper, | think it was
i nperative -- and already nentioned a fewtinmes and | just want to
reiterate it -- the need for a study to determ ne what sone of the root
causes were, and | don't think you can fix anything till you really

under stand what the current existing problens are, and the second point
is it does cone to a discussion about process.

What we found very hel pful was when sone of these hearings,
whet her formal or informal, can actually take place in the vicinity of
the location of the problem W felt that that definitely, nore than
anyt hi ng, outweighs -- well, builds the public confidence that we've
seen lacking in this area for some tinme, and the other thing is it would
be hel pful to have a di scussion about risk-inform ng the public hearing
process.

The NRC as an agency, | think, has taken a bold step in
doi ng that.

You have a pilot programto help risk-informthe way they
i nspect and overvi ew nucl ear power plants, and you can be one side or
the other, but if you accept that as a nmechanismto try to gl ean out
some of the issues that are raised, there may be di sagreenment, but we're
finding out in our state that it's becom ng nore and nore hel pful to try
to elimnate unnecessary issues that are brought to the table.

So, that's what 1'd Iike to add, and thanks for neeting
t oday.

I"d like to thank the NRC for having this type of
di scussi on, because we find it very hel pful.

CAMERON:  Thanks a | ot, Bob, and thank you for being here.

It's great that the State showed that interest in having you
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here, and in terns of risk-informng, the closest that | think that we
have gotten to that is perhaps Tony Roi sman's point about substantive
soundness being the litmus test that we m ght be | ooking for here.

Maybe that is risk-informng the process, and Mirphy, do you
want to get on the record here?

MURPHY: W had a roundtabl e discussion in Las Vegas just a
week-and-a-half ago in front of the Advisory Committee on Nucl ear Waste
on that very subject, risk-informng the hearing process specifically in
the repository context, but I think the Conm ssion has already -- or at
| east an advisory conmittee to the Commission is already taking a deep
| ook at that.

CAMERON:  Thank you, Mal.

Let's take a break till about quarter after. That gives you
about 25 mnutes, and Jeff Lubbers has been kind enough to offer to do
sort of a summary of energing trends, and | think that that will not get
us off-track in terms of miring us down into informal or formal but

per haps give us a springboard fromwhich to proceed on that.

So, we'll figure out what we're doi ng when we cone back.

[ Recess. ]

CAMERON: | think that was a real good starting off session
on this subject. So, I"'mgoing to ask you to all go hone.

Seriously, we want to -- we are going to have Jeff Lubbers,

who's a professor of |aw at Washi ngton Col | ege of Law at American
University, talk to us about sonme enmerging trends, and we'll talk to
Jeff about his presentation, but based on the discussion this norning,
what | woul d suggest is that | think we need to deal with this objective
i ssue, and | have witten down the objective that Ellen G nsberg read
earlier, and we may not agree with all of it, we my want to fine-tune
this, but I think at | east we need to do sonething on the objective of

the hearing process, okay? And I'mgoing to conme back to this in a
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m nute, and | see that sone of you cannot see it and probably can't read
my witing.

BACKUS: Well, Tony has senior noments on menory. | have
senior nonents on vision. | can't see that far

CAMERON: After the objective and before we start to get
into the two parts of the so-called grand bargain equation, what fixes
woul d we -- mght we agree on or mght we want to discuss, and that
second part of the equation, which is the resources -- the resources is
an underlying thene, but a systematic, well-prepared exam nation from
the public's point of view of these issues -- we'll get to that, but
there were a | ot of concerns expressed around the table -- del ay,
etcetera, etcetera -- about the hearing process or changes to the
hearing process, and | thought it m ght be useful to identify those
concerns, and |'musing concerns rather than positions, okay?

In talking with Judge Heifetz during the break, fromhis
experience, he was pointing out that, if you have a handl e on what the
concerns are, then perhaps we can start to work to address those
concerns, and | think that's all part of exam ning the grand bargain,
but at any rate, that's going to be after Jeff Lubbers.

Does anybody have any comment son that sort of broad way of
proceeding at this point?

[ No response.]

CAMERON:  Ckay.

Well, let's go to Jeff for a presentation

Thank you, Jeff, too, for being here.

LUBBERS: Thanks, Chip.

N | thought 1'd speak fromhere, since it mght lend ne a
L little nore authority, and | think | need it in this group.

I want to thank Chip for inviting nme to this roundtable.

O In ny role at the Administrative Conference, | heard a | ot
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about the NRC from NRC alumi such as Bill A nsted and Max Pagl and, who
unfortunately are no longer with us, and from Gary Ettles, who's
teaching in England now, and |I'm sure they could have contributed a | ot
to this discussion, as well.

| sort of have a little trepidation about speaking to this
group, because |I feel like, given the expertise in this room |'m about
to describe the basic recipe for French toast to the Acadeny of Cuisine
of Paris, France, but | also want to start off with a few reactions to
what |'ve heard in the opening discussion, which | thought was very
interesting, very illumnating, and there were certainly sone points
that I think we did reach sone potential comopn ground.

I think, with respect to the objective there, | think that
we mentioned fairness, efficiency, effectiveness, and | think
acceptability has to be added in there at sonme point, because that's --
perceptions of those things matter a lot in this field.

| also wanted to react a little bit to the comment that
delay, in and of itself, mght be an acceptable strategy or good in this
area, and I'mremnded a little bit about how this delay issue plays out
i n other arenas.

You know, the so-called regulatory reformbills that have
been pending in Congress for the past several congresses have been
opposed by sone of the very sanme public interest groups that are
represented in this roomtoday, like Public Ctizen, because they would
i ncrease the delays and the ossification of rule-making, and you know,
|'ve heard the regulatory reformbills the Regulatory Sand in the Cears
Act of 1999, and so, that's sonething that |, as an administrative
procedure person, don't really like as a goal in and of itself.

| also agree with the comment that the Administrative
Procedure Act is a sound law, and after all, it stood the test of time

pretty well for the last 50 years, and | think it should be generally
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foll owed by Federal agencies in their adjudicative and rul e- maki ng
processes, but we also have to renenber that the APA does have a | ot of
built-in flexibility withinit.

| agree with Tony Roisman's conments, and it was a real
pl easure hearing himgive his tal k, because | renenber back in those
days when he was a very effective advocate, and | can see why now,
again, but | agree with his comment that we may need a study of sone of
these i ssues, and unfortunately, the Admi nistrative Conference isn't
around to do the study, but | think that we need to know nore about
where the tinme | apses take place in these proceedi ngs.

Are they in the pre-hearing stage, are they in the hearing
stage, are they in the post-hearing stage? And why do they take place
when t hey do?

| also agree with the general comrent that it's probably a
good idea to review where we are in the agency's Code of Federa
Regul at i ons.

I"m surprised that reinventing Governnent initiative hasn't
forced you to cut the pages of your CFR already, but | think that it is
sort of a question for someone |like ne, who's not steeped in the
subst ance of the nuclear power field, to wonder why does the Conm ssion
need so many different types of nodified procedure?

I think we all agree that enforcement cases should be done
t hrough formal, APA-style adjudication, sub-part G | don't think
there's any disagreenment with that. At least | haven't heard any. And
I think that nost people here would agree that sone type of decisions
made by the NRC do not need full-fledged formal APA adjudication.

Some sort of nodified procedure, if we can use that term is
a good idea in sone types of decisions that the NRC nakes.

So, if we can sort of take that as a broad area of sonething

to talk about in the rest of the neeting, | think that m ght be hel pful.
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| also certainly agree with the idea that intervenor funding
is something that should be pursued. | nmean | thought that was a
tragedy back in the '70s when those prograns, not just at the NRC but
some of the other agencies, were elimnated by Congress.

In the break, | was talking with Roland Frye about the fact
that the food and drug industry has happily paid for the FDA's -- or
added suppl enments to the FDA's budget so that the FDA could staff up to
handl e new drug applications, and I know the industry essentially funds
the NRC, and I'mnot sure howit works with respect to the
appropriations process in Congress and then sonme figure is arrived at
and then the industry essentially pays user fees to the NRC, but | would
hope that there would be sone way that sone little increnment could be
added, like we see in our phone bills, to this NRC budget so that a fund
could be established for intervenor funding.

So, those are just sone ideas that the discussion generated
in my own mnd, as we discussed this norning, but ny basic task that
Chip asked me to do today was to provide sort of an overview for the
rest of the meeting, what are the | egal paraneters for today's
di scussi on, what does the APA require in terns of adjudication, and what
are the emerging trends?

I think the witten materials do a good job of providing
some good information, an overview of many of these issues. So, if
you've read those, this just mght be a refresher for sone of you

But under the APA, agency adjudication is either formal or
informal. That's the way the APA is set up.

When we tal k about formal adjudication, sonetinmes called APA
adj udi cation, we're tal ki ng about adjudication that is required and
controll ed by the procedures in sections 554, 556, and 557 of the
Admi ni strative Procedure Act.

Anyt hing el se has conme to be known as informal adjudication,
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and there is no section in the APA called informal adjudication.

The only section that bears on that is section 555, which is
called ancillary proceedings, and there's not nmuch in that.

O course, the due process clause applies to infornal
adj udi cat i on.

Now, just a little bit of background.

When you teach administrative law, you often start with the
due process cases, because that sort of forms the backdrop for
adm ni strative adjudication and the distinction between adjudication and
rul e-maki ng which is at the heart of the APA

If the issues in a dispute involving the government involve
questions of general applicability, Iike whether your jurisdiction's
property tax rate should be raised 5 percent across the board, you as a
honeowner do not have a right to a trial-type adjudication on that
i ssue. There are no facts that are specific to you with respect to
that, and this is the fanmbus Buy Metallic case fromthe early -- first
part of this century, and these types of decisions are usually those
that are made by legislation. A citizen doesn't have a right to a
hearing before Congress passes a | aw

O course, Congress can have hearings, but no constitutiona
right to a hearing, and the analog to that in the adm nistrative context
is rule-making. There's no right to an oral hearing in the APA for
rul e-making. There's no constitutional right to a oral hearing with
cross-exam nation, etcetera, in a rule-making situation

But if you have a dispute that involves property or liberty
that's individual to you -- like if you disagree with the assessnent of
your own individual property, yours was raised -- your assessment was
rai sed 10 percent, your neighbor's was not, you have a right to a
hearing on that point.

This is the Londoner vs. Denver case, the other early due
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process case.

Now, these are all cases involving, you know, real property,
and if your interest was affected on an individualized basis, you had a
right to a hearing. Back then, a hearing neant a trial, essentially,
trial-type hearing, simlar to courtroomtrials.

Now, the high water mark with respect to due process
procedure in admnistrative hearings was the Goldberg vs. Kelly case.

Now, | put in your materials the 10 procedural ingredients
of Goldberg vs. Kelly, and there's no secret here. | nean noti ce,
confrontation of adverse w tnesses, oral presentation of argunents.

If you all don't have ny sheet, I'll go through them --
opportunity for cross-exam nation of adverse witnesses, right to retain
counsel, disclosure of opposing evidence, decision on the record of the
hearing, statement of reasons and evidence relied on, and inpartia
deci si on- maker.

It's pretty much what you have in a courtroomtri al
al t hough you don't have a judge -- a judge wasn't actually required by
ol dberg vs. Kelly, nmerely an inpartial decision-maker, but it's pretty
close to a trial, and it seenmed like the appropriate |evel of procedure
to have when you're decidi ng questions of individualized adjudicative
fact, especially in an area of welfare term nations, which was the
ol dberg vs. Kelly case.

But the concept of property and the concept of |liberty began
to expand in the Supreme Court jurisprudence to include entitlenents as
property and to include situations where people were stignmatized as
liberty interests, and at that point, with the expansion of the types of
interests that gave rise to hearings, it becane clear, at least to the
Suprenme Court, that you couldn't have a trial ever time an entitl enent
was threatened by the governnent.

You had a right to a hearing, but it didn't nean a
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trial-type hearing, and actually, what happened in the CGol dberg vs.
Kelly aftermath is kind of interesting.

There's been some witing about what happened in New York
where the state was faced with having to do a |lot of formalized hearings
in the welfare term nation context, and what they did was they avoi ded
heari ngs.

They tightened eligibility rules so that fewer people go on
the welfare rolls, they promul gated very bright-line rules, elimnated
speci al treatnent waivers, and they cashed out non-nonetary benefits,
and the upshot of all this was that it led to fewer beneficiaries
getting on the rolls, the elim nation of adjudicators and socia
wor kers, and a substitution of clerks to apply these bright-line rules.

Was this a net gain for the beneficiary community? Arguably
not .

And | think that agencies' ability to sort of structure
their proceedings to avoid formal trial-type adjudications because of
the cost involved led the Suprenme Court to conme up with the
t hree- pronged bal ancing test in the Matthews vs. Eldridge case, and that
was simlar to Coldberg vs. Kelly.

It was a Social Security term nation situation, and the
Court said, well, we're not going to require the 10 ingredients of
ol dberg vs. Kelly, we're going to have a three-part bal ancing test.

The nature of the private interest affected, first prong of
the test, the risk of error due to the process used and the likelihood
that additional procedures would reduce that risk of error, and three,
governnent's interest in avoiding additional procedures.

It's kind of a cost-benefit analysis, and it's nmuch nore
open- ended, obviously. The courts have to go through this bal anci ng
test in every situation, and just a sinple exanple, the Goss case, Coss

vs. Lopez, where the high school student was suspended for 10 days.
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He went to a public high school. He had a right to a
hearing, it was an entitlenment, but he didn't get a trial. He wasn't
able to have a trial in the auditoriumof the school with counsel and
Cross-exani nati on.

The hearing he got was a chance to nake his case to the
principal, to say | was being bullied by sonebody and that's why | got
into a fight, and so forth. That was the hearing that the Suprene Court
granted him

So, in every context of entitlenents, whether it's prison
cases, public housing, student discipline, enployee -- public enployee
di sm ssal cases, there's sort of jurisprudence that's grown up using the
Matt hews vs. Eldridge cal cul us.

Fortunately, the APAis not so difficult.

If you have a requirenent of a formal adjudication required
by another statute, then the APA's process is required, and that
comports with due process, but as illustrated by the AEC act, the
triggering | anguage can rai se questions.

Section 554 of the APA specifies that it applies in every
case of adjudication required by statute to be deternmined on the record
after opportunity for an agency heari ng.

Now, as the nmeno that you gave out accurately indicates, the
Supreme Court has never definitively interpreted that phrase in section
554, but it did interpret a nearly identical phrase in the rul e-making
section, 553(c), to say, in the Florida East Coast case, that forma
rul e-making is not required unless the underlying statute uses the magic
words "on the record.”

The word "hearing" itself, by itself, was not enough to
trigger the formal rul e-making process, and the | ower courts have
generally applied this case as reasoning to the phrase in section 554,

as well, nost notably in the West Chicago case in the 7th Circuit and in
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the Chem cal Waste Managenent case in the D.C. Circuit, though the
courts have allowed for the possibility of, quote, "exceptiona

ci rcunmst ances denonstrating that Congress intended to require the use of
formal adjudicatory procedures.”

Whet her these circunstances are present in relate to the NRC
i censing of nuclear power plants under the AEA is a very interesting
question. It's not what we're here to debate today, but that's where
the line between formal and informal adjudication is, and it becones
i mportant, because if it's not a section 554, 556, 557 type of hearing,
what is it?

The answer is it's informal adjudication. At |east we call
it that. | mean | know it sounds pejorative to sone of you, but it's
just -- that's what we call it in the admnistrative lawworld. It's
not formal adjudication, it's informal

What procedures do agencies have to follow in inform
adj udi cati on under the APA? Only those in section 55, which aren't very
much -- the right to counsel or other representative, the right to
retain copy of report subnmitted, right to a subpoena when the | aw
permts one, and a right to a statenment of reasons, pronpt notice of
deni al of application and petition with reasons.

Now, of course, due process may require nore, and if you've
seen ny CGol dberg vs. Kelly chart again, there are sone nunbers off to
the side, and those are froman article that Paul Verkail did in 1976.

He's now the Dean at Cardoza Law School, and he did
somet hing that | thought was very hel pful in thinking about inform
adj udi cati on, because nost adjudication in the Federal Governnent is
i nformal .

If you apply for a National Park permt, that's
adjudication. |If you send an FO A request and ask for a ruling on the

FO A request, that's an adjudicati on.
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So, obviously, nobst adjudications in the Federal Government
are informal, and what Verkail did was he | ooked at four departnents --
HUD, Agriculture, Commerce, and Interior -- and he identified all the
non-formal, non-APA adm nistrative |aw judge type of adjudications in
those four departnents, and he found 42 of them and then he | ooked at
the Gol dberg vs. Kelly ingredients and he found -- he conpared -- he
| ooked to see whether the departnents offered those procedures in the 42
prograns, and he found that alnost all of the prograns required noti ce,
statenment of reasons, and an inpartial decision-maker. About half had
an oral presentation of argunments. Only nine had cross-exam nation

Now, of course, these procedures or these functions, these
adj udi cative prograns, were all over the lot -- grant prograns, food
stanps prograns, procurenment, governnment contract type things. So, it
really ranged all over the place

But | think it does sort of help think about the sort of
overall scope of agency adjudication to realize you have many, many
types of informal adjudications in the governnent.

Some ot her right to hearing i ssues have cone up.

What if the agency's own regulations require a trial-type
hearing? Well, of course, agencies have to follow their own
regul ati ons.

What if the regulations only use the term "hearing"” and then
al so nmentioned a record and the statute did require a hearing on the
record? That would not be enough to trigger section 554, because agency
rul es thensel ves do not trigger 554; only the statutes can do that.

We don't want to di scourage agencies fromgranting
addi tional procedural protections for fear that they m ght sonehow
trigger a statutory requirement under section 554.

Anot her hearing question that cones up i s what happens when

a statute grants a right to a hearing on the record but the agency
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i ssues generic rules that essentially elinmnate or severely narrow the
i ssues that can be disputed in each individual case?

The generic rul e-maki ng i ssue was nentioned earlier.

The administrative | aw case |law permts this. There's a
1966 case called the bl ock space case, American Airlines vs. CAB, where
the CAB had issued a rule, gone through the rul e-nmaki ng procedures of
the APA, that permitted only all-cargo airlines to offer so-called bl ock
space, which are | arge reserved bl ocks of space on aircraft that go for
a cheaper rate, and the rule said that conbinati on cargo and passenger
airlines could not offer this type of fare, and so, they're prohibited
fromdoing this

Their licenses were anended to reflect this, after the
rul e- maki ng process, and assune there were sone good reasons to do so.

American Airlines was one of these conbination carriers and
said wait a mnute, we have a right to a hearing on the record under our
statute before the license could be anended, and the CAB denied the
request for a hearing, saying that the rule covered the situation; you
had a chance to participate in the rul e-maki ng process, raise these
i ssues, there's nothing to have a hearing about, and Judge Leventhal,
who was a | eading admi nistrative | awer before he becane a | eading
adm ni strative judge on the D.C. Crcuit, went through the difference
bet ween rul e- maki ng and adj udi cati on and determ ned that agencies have a
choice to make policy through rul e-making or adjudication, and in this
case, they went through a legitimte rul e-making, and they didn't single
out individual carriers, they treated these categories -- all the
carriers within each category alike, all the conbination carriers were
treated the sane way and so forth, and the Court said the proceeding
before us is rule-nmaking, both in formand effect, there is no
i ndi vi dual action nmasquerading as a general rule, so they denied the

right to a hearing.
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The City of West Chicago case illustrates the fact, if
there's no disputed issue of material fact, the agency can turn down the
request for a hearing, even though the statute requires a hearing on the
record in these cases.

There are many statutes that now condition a right to a
hearing on the record on there being a disputed issue of material fact.

I was involved in a case involving the Bank Hol di ng Conmpany
Act, trying to block a nerger of two |arge ATM conpanies in Chio, and we
were representing a small ATM conpany that was trying to bl ock the
merger, and under the Bank Hol di ng Conpany Act, we had a right to a
hearing on the record if there was a disputed i ssue of material fact.

So, we strove mightily to come up with some factual issues
that we thought were disputed issues of material fact, the fact that the
rates would go up if the nerger was allowed to go forward, because of
the way the switching fees work in the ATMindustry, this is going to
create anti-conpetitive practices and the rates were going to go up in
certain jurisdictions, and the Fed said, well, these are all econonic
i ssues, they're not really factual disputes, they're nore |like policy
i ssues, so we deny the hearing.

W went to the D.C. Circuit, persuaded the panel, tw to
one, that we did have disputed i ssues of material fact, and so, we won
the first round.

The Fed asked for an en banc review. 1t was granted. So,
we knew we were in trouble on this issue.

The Fed then went to Congress and got the statute changed so
that there was no right to a hearing for anything except savings and
| oans nergers.

So, we went back to the D.C. Circuit and said, well, you
shoul d revoke your en banc review, because this is not a precedentia

case anynore. There's never going to be another ATM nmerger that's going
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to be covered by this statute, and the Circuit agreed with us and
revoked their en banc review

They al so vacated the panel decision, unfortunately, and our
clients eventually settled with the nergi ng conmpani es.

So, everything ended okay for our clients, but it's just an
illustration of howinportant it is to be able to show di sputed issued
of material fact and how this is such a crucial issue in many different
types of licensing contexts, and there are a ot of cases that go both
ways in the courts, saying that, yes, you should have had a hearing, no,
you didn't deserve to have a hearing because you didn't have a disputed
i ssue of material fact.

Now, another reason that the triggering | anguage in the APA
is inportant is that, if you're proceeding under Sections 554, 6, and 7,
that also requires a separation of functions, and it also | eads to a ban
on ex parte comuni cations, and it also requires the use of

adm ni strative | aw judges as presiding officers, unless you have a

special statute, like the NRC does.
Now, with respect to separation of functions, |I'mnot going
to really say anything. | know the NRC has struggled with this issue

for many years. M contribution is just a little summary that | hand
out to ny students on separation of functions that tries to boil down
t he APA requirenents.

Simlarly, ex parte conmunications -- | think that the NRC
has an ex parte conmunications rule. | think that you woul d probably
want to have one in any case, no matter what type of procedure you were
doing, but if your statute does not require formal adjudication of the
APA, there's no ex parte comruni cations bar that applies to you under
the | aw.

Now, | want to al so point out that the APA does provide sone

greater flexibility in initial licensing. 1If you | ook at several of the
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sections -- for exanple, the separation of functions requirenents don't
apply to initial licensing cases.

Most agenci es have voluntarily applied themto initia
licensing, but the act does not require it, and sone years ago,

Prof essor M ke Asinmov from UCLA wote an article urging agencies to take
advantage of the flexibility with respect to initial licensing cases in
the separation of functions area, where you have technical issues that
woul d al | ow nore comuni cati on between staff and deci si on-makers,

non- adversarial staff especially.

Al so, section 556(d) specifies that, in initial |icensing,
an agency may, quote, " -- when a party will not be prejudiced thereby,
adopt procedures for the submi ssion of all or part of the evidence in
witten form"

So, the APA itself -- you tal k about APA adjudication. It
allowed, ininitial licensing, the agency to adopt witten procedures if
the parties won't be prejudiced.

So, that's sonething that needs to be researched nore.
don't know that nmuch about the cases in this area, but there is some --
there's | eeway for agencies to experinment there.

Anot her key elenment is the presiding officer. Under section
556 of the APA, either the agency head, one or nore nenbers of the
Commi ssion, in your case, or an administrative | aw judge must preside.
It's very rare for agency heads to do so.

| was interested in your sub-part M | guess it was, that
sort of encourages agency heads to preside, but you know, | realize you
have special statutory authority, that fanbus "notw thstandi ng" cl ause,
that allows your panel menbers to preside rather than needing an
adm nistrative | aw judge, but in general, | just want to say a few words
about what agencies are doing in this area, and we have Judge Heifetz,

who certainly knows nore about this than | do, but one of the trends,
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think, in the admnistrative |law area is that agencies have tried --
there's sort of a trend in that agencies are seeking to avoid the use of
adm ni strative | aw judges.

They're trying to find ways to use other adjudicators, even
inrelatively formal proceedings.

Adm ni strative |aw judges are independent officers of the
Federal CGovernnent. Their pay is set by statute. They have specia
tenure protections. They have special separation of functions
protections. They're not subject to perfornmance eval uation, and they
can't be assigned duties that are inconsistent with their role as ALJs.

They're still not conpletely independent, though, because
they' re agency enpl oyees, they have to foll ow agency policy, they're
subj ect to certain managerial perks like office space, parking places,
and that kind of thing, they can be subject to reductions in force, and
you know, there are some subtle agency pressures that m ght be brought
to bear on administrative | aw judges.

I put a chart of the nunber of administrative |aw judges in
the various agencies at the end of your packet there, and it's a
year-and-a-half old now, but it shows -- | think it illustrates that
nmost of the administrative | aw judges are in three agencies, the Socia
Security Adm nistration, Labor Departnent, and the National Labor
Rel ati ons Board, and what's striking, | think, is how few adm nistrative
| aw judges are enployed by nost adm nistrative and regul atory agenci es.

For exanple, the departnents of agriculture, comerce,
education, HUD, and justice have only four, one, one, five, and six
adm ni strative | aw judges respectively, these huge departnents.

The departnent of defense, state, and veterans affairs have
none.

The five bank regul atory agenci es share two, and nmjor

adj udi catory and enforcenent agencies |ike the Commodities Futures
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Tradi ng Conmi ssion, FTC, International Trade Conm ssion, Merit Systens
Protection Board, and Snmall Business Adm nistration only have one or
t wo.

CPSC, Equal Enpl oyment Qpportunity Conm ssion, your own
agency, the NRC, and the Postal Rate Conmm ssion have zero.

So, why is this? 1It's not because agenci es have stopped
adjudicating. |It's because they have been able to elimnate their
reliance on administrative | aw judges.

We did a study in Administrative Conference back in 1989,
and we identified al nost 2,700 non-ALJ adjudicators in the Federal
Governnent, and there are lots of big prograns that use
non-adm ni strative | aw judge adjudicators, like Immgration, Nationa
Appeal s Division of Agriculture, all the boards of contract appeals, the
adm ni strative patent judges, administrative trademark judges, Board of
Vet erans Appeal s, MSPB, EECC -- | could go on and on.

Now, Congress has been conplicit in this, because they've
al | oned sone agencies |ike EPA to use non-ALJ adjudicators to decide
even civil noney penalty cases where the penalty isn't too |arge.

Debar ment and suspensi on of government contractors are
handl ed by non- ALJ adj udi cat ors.

So, | think the situation of the adm nistrative adjudication
is quite varied throughout the U S. Government. Wy have agencies sort
of voted with their feet on this? Wll, | realize this isn't conpletely
germane to the NRC, but I think there are three reasons, and one is that
I think it's become difficult for agencies to select adm nistrative |aw
judges, or at least the type of judges they want, due to the operation
of the selection process and the inportance of the Veterans Preference
Act in the rating of applicants for admnistrative |aw judge positions.

| don't want to go into too nuch detail and take too nuch

time there, but I think the selection process has gotten so difficult
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that agencies would rather hire other |awyers, other types of enpl oyees
to preside over even formal cases.

Managerial issues -- it's easier to manage nost non-ALJ
adj udi cators because at |east they can be evaluated, and | think agency
managers feel that administrative |aw judges are -- you know, because
they're exenpt from any kind of appraisal, that they'd rather have
somebody that they can do sonme sort of evaluation, and also, their
salaries tend to be | ower.

So, | think agency managers have great incentive to opt for
usi ng hearing officers who can be selected strategically, who are easier
to manage, and who can be procured for sort of bargain rates, and so,
you know, |'mnot saying that this is a salutary devel opnent, that it's
a good thing, but | think that the trend is clearly for agencies to | ook

for alternatives to the formal APA adm nistrative |aw judge adjudication

process.
Inreality, I think it's unfortunate but understandabl e.
I think the APA does provide a good nodel for enforcenent
cases, and in initial licensing cases, there is sonme built-in

flexibility, but if the agency is going to nmove to a nore informal type
of adjudication, the question still remains: Wat steps should the
agency require?

Even in that list that Verkail provided, you know, sone
agenci es provided all 10 steps of the Goldberg vs. Kelly formula for
i nformal adj udi cati on.

VWhich is the APA's provisions cause problens? Wich is the
sub-part G provisions cause problenms? |s the problemreally one of case
managenent ? Can nost of the delay problens that have occurred be
addressed through strict case managenent ?

These are all issues that | hope this sort of overview wll

hel p informthe discussion, and if you have any questions that | can
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answer, |I'll be happy to try to do so

CAMERON: Ckay. Thank you very much, Jeff, for that
overvi ew.

Do we have some questions or comments for Jeff, anybody
around the table?

Jay?

SILBERG One of the comments you made originally on your
vi ew of delay as an acceptable strategy -- | was wondering if you m ght
el aborate on that a little.

LUBBERS: Well, | don't think delay in and of itself is a
good t hi ng.

I nean, obviously, you need to have enough tinme to prepare
for cases and to argue cases and for the case to proceed to concl usion,
but in sonme situations, it is certainly to one party or another's
interest to just delay the proceeding in the hopes that it will never
end or that people will give up, and ny only conmrent was that, you know,
| think that, if that's -- | don't think that's an acceptabl e goal as
part of, you know, fairness, efficiency, effectiveness, and
acceptability.

| don't think it's an appropriate goal in Iicensing, and
don't think it's an appropriate thing for people to try to do to gum up
the ability of Federal -- of agencies |ike OSHA and EPA to be able to
regul ate t hrough rul e- maki ng.

I think that strategy has been part of the regulatory
reform so-called, novenent in Congress, and | think it's been part of
the strategy of at |east some people who try to avoid decisions in other
agencies, and | think we should get beyond that as a strategy.

CAMERON:  Tony.

RO SMAN:  First of all, just a point on the delay. | nmean

that is sort of built into the denbcratic process. The Senate still has
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the filibuster right.

LUBBERS: Checks and bal ances.

RO SMAN:  And when the shoe's on the other foot, if it's
torte litigation and the defendants are utilities, delay is a very
popul ar tactic.

LUBBERS: Ri ght.

RO SMAN:  But | had a very different question for you

What is the difference, as a practical matter, if any, that
you see between an agency that has ALJs and an agency |ike the Nucl ear
Regul at ory Commi ssi on, which now, | just |earned, has none, no ALJs are
now | eft, although they have hearing boards and hearing board nenbers
who are appointed through a process, etcetera?

Is there sonme clear delineation between the benefits and
di sadvant ages of those two?

LUBBERS: |'ve never seen such a study. | nmean | think
first of all, the Adm nistrative Procedure Act specifically authorizes
Congress to provide for different types of hearing officers, even in APA
cases, even informal APA adjudicati on.

So, if you accept that what the NRC is doing is APA
adj udi cation, that's what Congress did when it allowed for the use of
panel s.

You know, | think there are different types or different
| evel s of non-ALJ adj udi cators throughout the governnent.

You' ve got GS-9 asylum officers deciding asylumcases in the
justice department, and you' ve got judges who are actually higher paid
than adm nistrative | aw judges, board of contract appeals nenbers,
deci di ng those cases.

O her agencies allow their non-ALJ adjudicators to be paid
about the same as ALJs, to be as independent as ALJs, at |east by

regul ati on and by practice, so it really depends on the agency.
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| used to know nore about how the panel worked here, but ny
guess is that the panel has nost of the ingredients of independence, if
not all, that soneone |ike Judge Heifetz has.

Maybe Al an coul d speak to this question a little better than
| coul d.

HEI FETZ: Well, | can't speak to it in terns of the NRC,
because | don't have the personal know edge, but there is a wide variety
of adjudicatory systens and reasons for going to adm nistrative | aw
j udges or not.

In a nunber of cases -- for instance, the EECC, with a
trenendous backl og of cases, they're trying to get through process very
qui ckly, and the idea is to get as many of these so-called hearing
exam ners as they can at a very lowrate of pay -- nost of themstart
out as a hearing exam ner right out of |aw school, and some of them are
capabl e of doing a very good job, but in another life, when | was doing
trial work, | recall trying an afternoon's case at the EECC one week,
and that becones a problem

When you have sonmeone who doesn't have the experience of
managi ng adj udi cati on, when you have soneone who is sitting there saying
"Il let the evidence in for what it's worth, records tend to get
| arger, and time gets consuned.

So, it depends on the intent of the agency at the tine they
deci de how to conduct adj udi cati ons.

There was a commrent this norning that substantive soundness
is not concerned with the intent of the Comm ssion, and perhaps that's
true with regard to the Nucl ear Regul atory Conmission. As | said, I
don't know.

But | can tell you that intent does have sonmething to do
with it, because essentially the adm nistrative adjudicatory process has

el enents of political structure, and it depends on who is being
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appoi nted to agencies, and if you | ook at various agenci es and various
adm ni strations, you will see whether there is political influence which
i s having an inpact on adjudication or not.

If you | ook at an agency |ike the National Labor Rel ations
Board, it is basically an adjudicatory agency. That's what it does. It
is not trying to enforce an adm nistration policy, although there's sone
tinges to that, | grant you, but it's not a matter of fostering a
particul ar industry or not.

| did some work for the Interstate Conmerce Conmi ssion both
as an enforcenent attorney, an advisor to the Chairman of the
Commi ssion, and an administrative | aw judge, and you can see vari ous
changes in the results of cases depending on who was on the Comm ssion
and what their objectives were.

Some were nuch nore politically influenced, result-oriented,
if you will, in adjudications, and others were not.

If you have conmi ssioners who are nore result-oriented, they
are going to try to get away from i ndependence in the hearing process,
because they can control the outcone. That's just a human response
That's why they were put on the conm ssion.

So, you can't divorce politics fromit. It is not a court
that is there without regard to any policy considerations.

So, if you have appointees to comm ssions who are interested
straight in adjudication and the search for truth, as you were tal king
about in terms of process, then you will not have that kind of
i nfl uence.

So, the variations are infinite, and you have to be
realistic to understand that there are things that go on in an
adm ni strative adjudication inside the hearing roomand outside the
hearing room and on the steps of the Capitol.

CAMERON:  Tony, did your question evidence any concern about
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the fact that the NRC does not use adm nistrative |law judges or it was
just nore a point of information?

RO SMAN:  No, no. And | thought the answer was what Jeff
and Al an both said, which is that there's nothing magi c about calling
someone an ALJ in order to get the qualities that are built into the ALJ
process, but you could have agencies which don't put those factors into
their non-ALJ positions and end up with bad adjudication as a result.

As | said before, | don't think the NRC s one of those
agencies, but it's an issue on which the Conm ssion always has the
power, because they aren't constrained by the linmts of the APAif they
don't use ALJs not erode sonme of the independence of their boards if
they chose to do so

I think that would be a bad -- that's certainly one of the
options that could arguably be on the table here, is that there would be
some attenpt to erode the independence of the licensing boards under
broad discretion of the agency as a, quote, "efficiency nove" or
what ever.

I think it would be a very bad idea, and if anything, I
woul d argue for noving it the opposite direction, even thinking about
creating the |licensing board as quasi-independent fromthe agency.

LUBBERS: If | could just add one point, | think that there
is -- as nentioned in the paper that was distributed by the staff,
adm ni strative | aw judges are not supposed to be assigned work that's
i nconsistent with their role as judge, and OPMis the one that
aut hori zes agencies to hire admnistrative | aw judges, and if an agency
only has non- APA-type adjudi cation, they won't get administrative |aw
judges to do that work.

So, NRC does have sone flexibility by virtue of having
non- ALJ adj udi cators now, so that if they decided to nove to sonething

nmodi fied fromthe APA procedure, they could use the sane hearing




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

Rl

83

of ficers they have now.

CAMERON:  Bob.

BACKUS: | think the issue of who is going to preside at
t hese adj udi cations, assuming we're going to continue to have
adjudications, is a very critical one, and I have to somewhat disagree
wi th Tony.

I think some of the presiding officers we were given on the
Seabr ook case were an enbarrassnent, just terrible. Certainly Judge
Bol | werk was not anong them But there changes of presiding officers.

I think one of the things that needs to be done, whether
they're going to be ALJs or however they are now sel ected, which I'l]

have to talk to Judge Bollwerk and see how these fol ks are selected --

BOLLWERK: I'Il tell you that if you want to know, but it's
up to them | don't know what kind of record you're trying to build
here.

BACKUS: | would be interested in hearing how you were al

sel ected for your jobs and how you assure independence, but | think that
the assurance that the fact-finders are neutral independents is a
critical part of inmproving the process, and as | said, in New Hanpshire,
if I have to go to traffic court, | know that the judge that's going to
hear the case has been through a public process to be confirned.

He has to go through a hearing before a governing council,
and of course, Federal judges have to go through a Senate confirmation
process and there's hearings, and sonething to give the public that kind

of confidence in the fact-finders for this agency | think would be very

i mportant.

CAMERON: Ckay. | think I do want to give Paul an
opportunity to talk about how they're selected. | guess we'll revisit
this issue perhaps |ater on, too, about the -- the who presides issues.

| just had one clarification on that.
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When you were sort of enphasizing neutrality and
i ndependence, is that the problemthat you're calling attention to in
ternms of who presides, neutrality and i ndependence, or is it also
expertise?

BACKUS: | think it's neutrality and i ndependence nore than
expertise, and I don't want to tar everybody that's ever been an
adm nistrative -- sat on a ASLB for the NRC, but | tell you, it's not
just my perception, it was the perception of others that sone of these
people were sent there with a mssion to get the |icense issues.

CAMERON: Ckay. So, it is neutrality.

Bol I werk's the only one who survived so far.

Al right, Paul

BOLLWERK: In terms of the current status of the agency in
terns of having ALJs -- the last ALJ that the agency had was Ivan Smth,
who retired about five years ago. At that point, it wasn't deemed
necessary for the agency to have any adnministrative | aw judges.

The only cases that were clearly -- and this goes back to
this whol e question about whether it is or isn't on the record, but
there are Program Fraud C vil Renedies Act cases that potentially could
come before the agency. Those require an ALJ and they're clearly on the
record, but we haven't had any of those in sone tine. They tend to cone
and go rather rapidly.

So, at current, we do not have any ALJs.

In ternms of the adm nistrative judges on the panel, we are
consi dered i ndependent as a matter of policy. W're not eval uated.

You will not find that in witing anywhere. It's not in our
manual directive. |It's not in the regulations. But as a matter of
policy, the Comm ssion does not evaluate the adm nistrative judges.

Up until this past year, the chief adm nistrative judge was

a menber of the SES and was eval uated on managenent i ssues.
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As it currently stands, | amnot a menber of the SES, so

it's not even clear to ne howthat is going to play out, but that's a

different matter, and | guess I'll find out about that in the near
future.

In ternms of the selection process -- and in fact, we're
goi ng through this right now -- under the managenment directive that

governs the panel, there is a register that's put together of both
techni cal and | egal judges, because we do have both, which makes us
uni que in the Federal Government to sonme degree

The process is like any other Federal hiring process in that
there are a list of rating factors that are put together, witing
sampl es that are collected

We're asked to address the rating factors, which deal with
things like how much litigation experience do you have, what is your
deci sion-making ability, your witing ability, all those sorts of things
that you woul d expect.

The rating panel consists of myself, the deputy chief
adm ni strative judge, a technical, and also an OGC representative, who
at this point is the solicitor of the agency.

We go through and rate the candidates. W then send the A
candi dates to the Conmmi ssion, and the Conmi ssion then selects who they
deem appropriate to be an adm ni strative judge.

So, that's basically how the process works, and all that is
set out in a managenent directive that governs the panel's business.

RO SMAN:  There used to be an advi sory panel, which | gather
doesn't exist any |longer, on hearing board sel ections.

It was nmade up of -- | was on it, there were industry
representatives and others on it. ALJs were on it, from other agencies,
I think. And that was when the Comn ssion was gearing up. There were

quite a few judges who went through that process.
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Bob, | just want to separate ny view fromyours, because
think it's inportant for us to state them separately.

My feeling about judges is that |'ve had sone terrible
judges in ny life. Sone of them have been appointed to the Federa
bench, sone have been appointed to the state bench, some have been at
the NRC, but in every case, |'ve always felt |ike they were judges and
that that's just the luck of the draw.

There are terrible jurors out there, you know, and all that
sort of stuff.

If the Conm ssion has a process, | would like to see it go
back to having an i ndependent advi sory panel on appointnents,
particularly if the nunber judges and adjudications are going to go up,
and | think people can go through that and -- I'mfanmliar with some of
the problens with the ALJs in sonme of the | ater Seabrook hearings, but
you know that's kind of the -- that's the luck of the draw.

I can inmagine sone utilities that weren't too happy about
some of the administrative |aw judges that they drew in cases where they
didn't like the way those judges were ruling and m ght have thought that
they were all pro-intervenor judges.

But all we can hope for is that there is a selection process
and the people who get picked -- that's why | asked the ALJ question.

I f people get picked who have a, quote, "judicia

tenperanent,” understand the idea of independence, the fact that they
bring their own biases to the courtroomto sone extent is unavoi dabl e,
and there certainly are judges who want to see the train run on tine,
and they can be really tough on you if you' re not ready to board the
train when the train's ready to |l eave the station, but I think all you
can have is a good process out there, and I am convinced from what Jeff

said that |abeling the person an ALJ is neither a guarantee that you'l

get a, quote, "good judge" or that you can't get good judges, as long as
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they have all the other factors.

CAMERON: Ckay. Thanks for that recommendation, al so, Tony.

Di ane?

CURRAN: | just want to nake a foll ow up question.

I think what you were describing, Judge Bollwerk, was the
process for selecting judges for enploynent, and one of the questions
that Bob was raising was how do judges get picked to sit on a particular
case. | wonder if you could address that.

BOLLWERK: Basically, that's a matter of the chief
adm ni strative judge's discretion, assum ng the Conm ssion does not send
the case over to us with a particular judge be appointed, which the
Commi ssion could do, because they have that authority, as well, but
generally, in looking at cases, | try to decide, you know, what is
everybody's case | oad, who's got a heavy case |oad, who m ght have a
little nmore time, what the case is going to involve, the usual things
that would be involved in nmaking that sort of determ nation, and then a
panel is assigned, and | do the sane thing with technical judges,
| ooki ng at what expertise we need, who's avail able, what the case is
going to involve, those sorts of things.

So, it's, you know, both to match the expertise of the folks
we have as well as the workl oad.

LUBBERS: There is a provision in the APA with respect to
adm ni strative | aw judges that says that administrative |aw judges shal
be assigned to cases in rotation so far as practicable. So, it's
supposed to be nore randomw th respect to adnministrative | aw judges.

O course, if you only have one or two in the agency --

BOLLWERK: Well, right now, we only have three | egal judges,
full-time legal judges, so there's not a |lot of randomess there.

Larry Chandl er just asked nme a question of whether the

Commi ssi on had ever appointed a presiding officer, and 1'mgoing to -- |
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have a recollection -- if I'"'mwong, we need to correct it -- that back
when dealing with -- what's the reactor up in New York -- in specia
proceedi ngs, but other than that, |I don't think the Com ssion has ever

appoi nted a specific presiding officer.

Even the nobst recent sub-part M case that was sent to us,
which is one of the ones the Comm ssion has indicated they may doi ng
thensel ves fromtinme to tine, specifically, we were given the
opportunity to appoi nt whoever we felt was the appropriate -- | can't
remenber exactly how that happened, but there was sone consultation
about who was avail able, | know

CAMERON:  Ckay. Thanks.

Jay.

SILBERG  Just two points.

First, on the ALJ and the presiding officer, hearing
exam ner route, | think there are unique reasons why the ALJ process
woul d not work well at the NRC

One is the fact of the three-nenber board, which I think has
been, over the 30 years or 40 years, it's been a trenendous benefit to
the process in conmng up with decisions that make substantive sense, and
| remenber at |east being told about what |ife was |ike before the
techni cal board nmenbers were appointed, that you were getting technica
decisions witten by |lawers who didn't understand physics.

| renmenber one case we had where the two technical board

menbers overrul ed the chairnman, who was an ALJ, who coul d not understand

why water would not flow uphill froma cooling reservoir
So, | think there are unique reasons in the NRC system In
fact, 1'msurprised that nore agencies haven't gone to a bifurcated or

trifurcated hearing process, hearing exanm ner process, to get the
techni cal input.

We're not the only agency that has heavy technical input
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necessary on deci si ons.

In ternms of the neutrality, you know, | understand that
there were some cases where people thought that they were being | eaned
on too much by a particular judge, and it does work both ways.

I think the major problemthat 1've seen over the years is
not with independence, it's not with the |abel, but there are -- and it
is a problem | think, that is behind a |lot of why we're here today.

There are, frankly, some hearing exam ners -- and nostly |
think it's the chairman's role -- who are good at running hearings, and
there are sone hearing exami ners, the chairman primarily, who are
horrible at running hearings, and that's not a problemthat's unique to
t he NRC

There are certainly, as Tony said, bad judges everywhere.

You can | ook back at the O J. Sinpson trial as an exanpl e of
how not to run a trial, and | don't know quite how you can inprove that,
except if there were perhaps better oversight and sone ability to
per haps renove the nost offendi ng exanples and get rid of the chairman
who can't run hearings, | think that would go a | ong way.

I don't know if any of the people that | used to think of as
i ncapabl e of running hearings are still on the panels or not, and
woul dn't address that in any event, but | think if you had hearing
boards that could efficiently run the process, keep the trains noving,
and get on-board or be left behind, | think a |lot of the problens that
we' re tal king about here today would sinply di sappear, because we woul d,
fromthe industry side, be satisfied knowing that there's a process that
nmoves along in a tinmely way.

The decision will conme out how the decision will cone out,
and | think, with the kind of technical boards and chairman who can
eval uate the evidence and make a determ nation on the record, they wll

get their shot at having the decision cone out as the record deternines.
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I think, if you could somehow guarantee that, we woul dn't
need all this stuff. The problemis you can't guarantee it, and
therefore, what do we do procedure-wi se to inprove the process?

CAMERON: Ckay. And | think you're bringing up the case
managenent issue, and when we get further along this afternoon, when we
identify concerns and problenms and underlyi ng causes, case managemnent
may perhaps be a fix for sone of those.

It will be interesting to see what types of agreenent we get
on those types of fixes.

Wul d you agree with Tony on the -- re-instituting the
advi sory committee, assuming that there is a need in terns of new hires?

SILBERG | don't know that | would. | know sonme of the
peopl e that were appointed. | renmenber one particul ar case where ny
partner, who was on that conmttee, canme back and was all excited that
the particul ar candidate that he thought was great was going to get on,
and in hindsight, that turned out to be not such a great evaluation

I"mhappy to let it go with Judge Bollwerk and his cohorts
and John Cordes. | don't knowit's worked. | don't think there's the
need for the nassive infusion of new nmenbers that | think was one of the
factors behind setting up the advisory panel.

CAMERON:  Bob.

BACKUS: Tony's absolutely right. You can get bad judges
anywhere, in state court, Federal court, at the NRC, EPA, anywhere, and
sometines that is just the luck of the draw

The problemwe had with the Seabrook case was that it was
not perceived to be just the luck of the draw. W had one exanple of a

presiding officer, the | awer menber of the board, the chairman of the

board -- all of the sudden, one day, about 90 percent of the way through
the proceeding, he up and left with no notice, and the next day -- Tony
remenbers this well, too -- a new presiding officer came in, and wthin
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a day, we knew we had no chance, and there was never an expl anation of
how he got picked and put in there at that point, and so, | think if the
systemis fine -- this is maybe a public relations with the agency --
it's got to explain to the people, these people don't spring full-bl own
fromthe head of Zeus, they have gone through a process, they are
legitimate and they are neutral, and here's the reason you can believe

t hat .

CAMERON: Ckay. Thank you, Bob. That was a useful
di scussi on on judges.

I had just one question for Jeff before he sits down.

Your chart that you had, the Verkail chart, is mainly a
hori zontal estimate, and | take it that, if you | ook down vertically
through all of these procedural ingredients, that there would be sone
prograns that had all of these ingredients, and | guess ny point is that
some of these ingredients people would associate nore with what people
call formal versus informnal

So, going to Mal's point about the useful ness of using these
| abel s --

LUBBERS: Eight of them had at |east eight of the
procedures. Two had all had 10, four had nine, two had eight.

CAMERON: Al right.

LUBBERS: It's all in that article.

CAMERON:  Ckay. Thank you.

It's alnpst 12:30, and | thought what | could do is go and
type this up and give everybody a sheet so that we could cone back and
di scuss this after lunch and then start to go through sonme of the
concerns or problens that you see with the hearing process, what the
underlyi ng cause of that might be, and then we can circle back and try
to see what fixes are possible

Does that sound reasonable to everybody to proceed that way?
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Paul , do you have a coment ?

BOLLWERK: Just one other thing for the record. |If anybody
wants to know about the status of administrative judges, John Frye, who
used to be a licensing board nenber several years ago wote an extensive
article about administrative judges and how they are picked, and it goes
into quite an extensive discussion about it, and that's certainly out
there, if you're interested in that.

CAMERON: Ckay. Thanks for that, Paul.

Why don't we take a break for |unch?

There's a cafeteria out here that | think nbost of you saw
There's also a larger cafeteria over in the other building, through the
wal kway.

There's a gournet food store called Eatzies next door that
is pretty accessible and quick, and there are sone other restaurants
around, but why don't we be back by 1:307?

[ Wher eupon, at 12:30 p.m, the neeting was recessed, to

reconvene at 1:30 p.m, this sane day.]
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AFTERNOON SESSI ON
[1:43 p.m]

CAVERON: Wl cone back.

| passed two things out to you

One is a-- 1 think we could call it a straw nman rather than
a proposal, right, Ellen? But this is an attenpt to at |east set a --
sort of define the objectives of the NRC hearing process.

I want to tal k about that, and you each have a copy of that,
and what 1'Il dois I'll mark this copy up here, and we'll see where we
end up with that.

What | thought it mght be instructive to do, then, is to
see if we can just brainstormsome concerns, problens that you see with
the hearing process, and identify some underlying causes.

Peopl e mi ght agree on the concern or the problem disagree
on what the underlying cause is, but we can at |east start to go through
that, and at some point, either this afternoon or tonmorrow, we can talk
about what are the fixes for these problens.

Is it a case managenent fix, or is it something el se?

We're going to be sort of wal king through the grand sol ution
that Bob brought up this norning, and we will get to this second part of
the equation, which is the resources issue, also, and we al so want to
revisit at sone tine Tony Roi sman's suggestion of the careful evaluation
of actual cases to see what worked, what didn't work. So, we don't want
to | ose sight of that.

The other thing, speaking of case managenent, Jeff Lubbers
pointed out to nme that, in the Admi nistrative Conference of the United
Al States, there was a reconmendati on on case nmanagenent as a tool for
E'L i nprovi ng agency al | ocation
& You each have a copy of that, and if we get to the -- when

A$S
CWL we get to case managenent, | think that Judge Heifetz probably wants to
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put alittle bit of grains of salt on this recomendati on

LUBBERS: So do |

CAMERON: Maybe everybody will, but at any rate, that's what
you have.

Any questions or comments about how we're going to proceed
for this afternoon?

[ No response.]

CAMERON:  Ckay.

You all have the draft objective, and | broke it down into a
couple of different parts, instead of witing it in one paragraph
because | think that that will help us to go through that.

No one probably has a problemw th the objective of the NRC
hearing process, but Ellen, do you want to say anything about this
before we start to go through it in terns of why you believe it's
inmportant to arrive at a conmon understandi ng of what the objective is?

You don't need to, | just wanted to give you that
opportunity.

G NSBERG | appreciate the opportunity.

I think what we were trying to do was, for ourselves, try
and articul ate what we thought the process ought to be in terns of its
objective in order to cone up with some constructive suggestions, and it
seened to us that, to cone up with a list of concerns and then i medi ate
fixes to those concerns, was to go way too quickly to that process
wi thout at |least identifying for ourselves what we wanted to achieve in
the big picture, and that's why we rolled to this kind of broad
statement of what we think is an appropriate objective.

CAMERON:  Ckay.

So, | think what you're saying is that, when we get to this
next step of identifying concerns, underlying causes, alternatives for

fixing those, that we should all be checking back into our objectives,
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assum ng that we can get sonewhere on that.

Mal ?

MJURPHY: |'msure this was inadvertent, but the NRC staff
didn't nmean to | eave out the parties, did they, provide a fair
opportunity for the parties and interested nenbers of the public?

CAMERON:  This is not the NRC staff.

SILBERG | read that as meaning parties were a sub-group
within the interested nmenbers of the public.

MURPHY: | thought you read it mean that you didn't have any
damm rights at all, Silberg, only the public did.

SILBERG  Me personal ly?

CAMERON:  Ckay.

W're into the first bullet here. Ml brought up, is
"interested nmenbers of the public" a termthat includes parties, or does
that need to be specified out?

Mal ?

MJURPHY: It doesn't to ne.

CAMERON:  Just causing trouble here.

MURPHY: No. | think, traditionally, nost |ay readers, nost
people who aren't sitting at this table take that term nology to nmean --
"interested menbers of the public" to nean those people other than the
appl i cant, the governnment, etcetera, and | think that's true in any
adm ni strative hearing process or |licensing process, not just before the
NRC.

If you' re going to Iicense a barbershop and you're talking
about the interested nenbers of the public, | think npost people assune
you aren't talking about the barber.

RO SMAN:  Way don't you use your standi ng | anguage?

CAMERON:  Ellen, let me check back with you. Comment on

t hat ?
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G NSBERG  Tony's suggestion is --

CAMERON:  The suggestion is to provide a fair opportunity
for -- and the exact |anguage is --

G NSBERG -- interested persons?

RO SMAN:  Anybody who woul d have standing. O course, that
woul d include the applicant, would include the ACRS

G NSBERG We've got regul ations on the books as we speak
So, | think we're tal king about, within that context, persons, | think,
woul d be accept abl e.

CAMERON:  What is it, Tony?

RO SMAN:  The | anguage of the statute Paul points out is any
person whose interest may be affected by the proceeding.

CAMERON: Does anybody have any problemw th that
substitution, any person whose interest may be affected by the
proceedi ng? Keep in mnd -- you know, | don't want to put too fine a
point on this. This is not necessarily something that we're drafting
for any publication or anything like that.

It's trying to get a conmon understandi ng around the table
about objective, and indeed, there may be nore user-friendly ways to say
sonme of this stuff.

Steve?

KOHN: I'mnot quite sure what the goal is in terns of this

obj ective or preanble, but I'mjust going to throw out a coupl e of

things -- and I don't even think -- you know, we can sit around and
debate it, but the word "fair,” | think is | oaded, because the word
"raise," "efficiently," and "supportable” -- and I'Il just start from
t he top.

"Fair." Does "fair" mean cross-exam nation and the

trappi ngs of due process essential to reach a sound scientific decision

or is "fair" allowing us to chat?
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or

or

does "supportable” mean get a C, kick it to the next phase, and that's

really, | think, what we're actually debating here, because if you

downgrade this process, you'll get the |ow road.

If you upgrade it, you may get the best science, and | just

want to just put forward -- |I'mrepresenting a great scientist at EPA
not through the Wistle-Blower Center but in a personal capacity, how

has just pounded into ne the inportance of good, sound science, and

unl ess an adjudi catory process that deals with extrenely technical and

i mportant issues can bring that fundamental concern of good science into

the adjudicatory process, | think in the next phase of |icensing

process, we're out of it.

So, I'd like to see the word in here "good sci ence, worl d-
cl ass. "

CAMERON: I'mgoing to make a note of "good science, world-
class,” but the question | had for you is, although it's very inportant

to define what "fair,"” for exanple, means, do you need to define that
before you woul d say that that was -- that that's an objective of the
hearing process?

In other words, would you want to debate whether a fair
opportunity should be an objective of the hearing process?

KOHN: | think the bottomline is fair may not be good

enough. It depends on how you define it, but fair in the context of

atom c energy and the scientific issues it raises -- and | say this from

alot of my clients who are experts in nuclear power -- fair or do you

want excellent? Do you want C or do you want A?

CAMERON:  Ckay.
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Joe?

GRAY: | think the reference to fair is a reference to just,
not noderate, fair, or excellent.

As you' ve stated it, you can define away the probl em or
define into the thing, the problem by talking about fair as neaning the
right to cross exam nation, the right to extensive discovery, the right
to funding for all parties so that they can come up with expert
wi t nesses and what not .

| don't think that is the -- | don't think the real intent
here is to define fair at the beginning in such a way as to assune away
the probl em

CAMERON:  Ckay. Thanks, Joe.

Let's go to George and then Susan and then we'll come over
to Bob.

Ceor ge?

EDGAR: 1'Il beg your indul gence first, because | m ssed a

significant portion of the norning, and if I amon the wong step, tel
me, but before we get to an argunent about what the adjectives are, does
this objective define what we want the hearing process to do?

Tony will renenber that, in '82, we went through a re-
exam nation of the hearing process, and there's a fundanmental question
about what do you want it to do, what's its purpose?

Are you trying to resolve disputes, are you trying to
educate the public, are you trying to informthe staff, or all of the
above? What's your underlying purposes here?

Once you define that, a lot of other segnents of the hearing

process then have to be defined in different ways.

I"massuming fromthis definition that the purpose here is
di spute resolution. |Is that a fundanental on which everyone agrees?
G NSBERG  George, you missed this early part of the
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di scussion. | proposed this just as an exanple of what we kicked about
i n discussions we've had as a way of preparing for this neeting, and
Chip chose to use it as a strawman so that we could get the discussion
goi ng.

But this is not a group effort. This was sonething that we
had prepared, that | brought with ne and used as an exanple of trying to
focus on the objective, as you say, of what the hearing process is
intended to do, rather than to try and fix ills that people identify
before we've identified the objective.

CAMERON: Does anybody have a comment on George's three
possi bl e purposes, or CGeorge, do you want to say sonme nore? Go ahead?

EDGAR: What is the hearing process for? 1Is it to resolve
di sputes raised by the parties? Is it to educate the public? Is it to
informthe staff, who's the ultimte decision-maker or the person who
i ssues the license, or all of the above? And it nakes a difference than
how you set the process in notion, depending upon what you choose for a
purpose, and all I'msaying is that there isn't a crisp definition of
why we're here within this. It's inplied, | think.

I think what's inplied in this statement is disputes
resol ution.

CAMERON:  Larry, do you want to comment on that?

CHANDLER: G ven the basic structure of, certainly, current
practice, | think the enphasis would be on dispute resol ution.

By its very nature, the issues that are brought before any
of the Commission's tribunals in this regard, but for the mandatory
hearings and construction permts, are confined to issues in
controversy.

So, in terns of education of the public, certainly, and to
an extent, as well, the staff, the airing of issues will be limted to

those which are admtted as contentions or areas of concern or whatever.
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So, its primary focus, | would think, would have to be in
terns of dispute resol ution.

CAMERON:  In that context, George, do you have any comments
on the straw man objective up there at all at this point?

EDGAR: Well, | would reverse the |ogic and describe the
obj ective of the process as to provide an efficient and effective
mechani sm for resolution of disputes placed in controversy by the
parties.

CAMERON:  Ckay.

Susan?

H ATT: | think I could support that definition, but I think
what's going to happen is people are going to start qui bbling about
definitions, |ike what do you nean by fair, and | wonder if the industry
woul d support the outcone in a particular case if the legally and
technically supportabl e substantive conclusion is denial of the license,
or does that particular exanple then get paraded out as an exanpl e of
how t he process doesn't work and it's not fair?

CAMERON:  Coul d we have some comments on that? And I'm
hoping that -- this audio systemhere is not working as well as it
should, I don't think, and | don't know if everybody heard Susan on
that, but Ellen, did you have a response or a question for Susan?

G NSBERG  Yeah. The industry's objective is not to have a
preordai ned outcome. | think we need to set that out at the outset
here.

The industry believes that it subnmits applications that are
subjected to scrutiny by interested parties and the staff, they address
the questions, to the extent that they are brought to their attention
through this process, and then the result is what the result is.

You know, we tal ked before about the decision-makers have

separation or independence fromthe agency staff itself. W do not
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believe that this process is designed to preordain the outcome, and
we're not | ooking for that result.

We are looking for a fair, efficient, tinely, legally and
technically supportable results, and that's what the process we're
| ooking for -- those would be the features of the process we're | ooking
for.

H ATT: Well if I could follow up, could I have like a
guarantee here that, if we have a process and a system where the |icense
gets denied, you won't be going back to Congress and say you've got to
change that Atom c Energy Act?

RICCIO That's one-step |icensing

G NSBERG oviously, that's a question that | think is not
going to be fruitful to discuss here.

CAMERON:  Ckay.

Jimand then Bob Backus.

RICCIO | just wanted to address Ceorge's question of why
we're really here. W' re here because the Senate oversight conmttee
was given the inpression by the industry that the hearing process was
unnecessarily burdening themin getting done what they wanted to do, and
they marched out the LES case and they marched out the Vogtle case, and
that's why we're here today discussing this, and as much as | don't want
to -- | respect what you have to say, but the reality is, when we had a
legitimte process for |license renewal and we showed a non-bi ased judge
that not only should Yankee Rowe not have been operating into the
future, they shouldn't have been operating in the present, that the
license was basically -- you guys cane back in and you rewote the rules
for license renewal, and now Steve has to basically battle to get any
contentions in in court.

So, when we're here tal king about what are we really here

doing, we're here basically answering the chain that was pulled on NRC
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for having half its budget cut.

You know NRC was threatened with having half its budget cut
by the Senate oversight commttee, and that's why we're here, and you
know, as nmuch as | think the process doesn't work, it's not because the
process was set up inproperly.

CAMERON:  Ckay.

Jim you're going to get a chance to put sonme of those
reasons for why you think it doesn't work on the board here as soon as
we're done with this topic, which is probably going to be sooner rather
than later.

Bob?

BACKUS: To get back to what CGeorge said about the goals, |
woul d certainly agree that the primary goal of the hearing process and
certainly the adjudicatory process is dispute resolution. 1 don't think
that's the only goal

I think another part of the goal is to assure the public and
have the public perceive that they have a meani ngful opportunity for
participation.

I know there's other avenues for participation, but | think
this is an inportant one, and | think that's part of the goals, and in
that regard, | think there's sonething mssing between the first and
second cl auses that were proposed here, and that is not only should the
public have a fair -- or the persons whose interest may be affected have
an opportunity to raise issues, but they also should provide that those
issues will be neutrally addressed and -- neutrally and objectively
assessed and addressed. That's what | think is m ssing.

It's not just -- we don't want to just have an opportunity
to get up and have our say and be told thank you for your participation
and you' re gone; we want to have the issues properly resolved through

the process that we agree should be used.
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CAMERON: | guess that we could acconplish that by inserting
something in here for the NRC to objectively and independently --
obj ectively, independently, and efficiently reach legally?

BACKUS: Address those issues in an objective and
i ndependent manner, yes.

CAMERON: Al right.

Tony?

RO SMAN: | agree with Bob. | think the second purpose of
this is to do it in a manner that makes the deci sions acceptable.

I nean it woul d be unacceptable for all of us if you went
through all of this and then people started tearing down nucl ear reactor
bui | di ngs because they didn't believe the process had been fair enough
and they didn't think that they had a chance to participate.

But | think there's another objective which wouldn't apply
if this were not nucl ear power plants, and that is the objective is to
get it right, because the price of getting it wong is too high, and so,
although I think I like the idea of us |ooking at these bullet by
bullet, I think "supportable” is not the word.

It's not is it supportable? That says there's a range of
deci sions that you could reach, all of which are okay and one of which
m ght include TM's accident, and I think that's w ong.

| nean it may happen, but | guess | sort of have a Rickover
view of the licensing process. It should have as its goal zero
t ol erance.

The goal of the process should be to never make a mi stake on
t hese kinds of issues, because | don't think there's roomin this
technol ogy for that, and | think one of the flaws in the industry's
ability to make the public accept nuclear power sort of outside the
hearing process is the perception that they sonmehow or another could

tolerate, and after TM, a |lot of people would have said, well, that's
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the end of nucl ear power, and a | ot of people did say, oh, that's the
end of nucl ear power, but they still operate and they still want to be
relicensed, etcetera, etcetera

So, the public has got to come to a realization and the
process has to be altered so that the end result is that there is as
high a probability as possible that you could cone to the right
deci sion, and those of you concerned with waste disposal, | think it's
even -- the burden is even higher on you than it is on operating nucl ear
pl ants, because that's really where the crunch is coming. That's what
peopl e are concerned wth.

Now, we could have w thout -- you know, we woul dn't have
enough time if we started now and went through the end of tonmorrow to
di scuss the issue of risk perception, but the truth is that a technol ogy
that has a | ow probability, high consequence, which provides marginally
very little additional benefit to the people who are in that range, that
may suffer the adverse risk, has a very hard row to hoe, and the way for
that kind of a technology to make it in a denocratic society is to set
the bar for itself very high

So, | would not -- when we get down to -- | don't know
whet her --

CAMERON:  I'd put "correct” for now as sort of a placehol der
on that.

RO SMAN:  So, that would be a third purpose that would cone
in, in addition to the purpose that Bob added about just sort of public
acceptability of the process.

CAMERON: Al right. Get it right.

RO SMAN:  Yeah. Set it as your goal to get it right.

CAMERON: Larry, do you want to conment ?

CHANDLER: Yeah. A couple of points, if | mght.

I couldn't agree nmore that -- although ny answer to Ceorge
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before was that the principle purpose here of adjudications is dispute
resolution, there has to be public confidence in the process, the
integrity of the process to reach sound deci si ons.

On the other hand -- and Steve Kohn made some conments
earlier this norning about it, in reaction to what Tony was just talking
about -- | have a concern that we not sort of superinpose through the
adj udi catory hearing process substantive standards that differ from
those that are found in the Comm ssion's substantive regul ati ons.

The fundanmental safety standards objectives are those set
forth in Part 50 for reactors. W're not only tal king reactors.

We're tal king about procedures here that will have
application beyond just reactors. W'Il|l be tal king about materials
licenses, waste, the panoply of different activities in which we engage.

There are our fundanental evidentiary standards that we've
| ong accepted and the judicial process accepts as sufficient, and while
we may tal k, you know, world class and zero tol erance, there are
standards set by statute, there are standards set by the Conm ssion's
regul ations, in its substantive regul ations, that we ought not be
tinkering with when we consider how the hearing process ought to be made
as defensible and as well-structured as possible to fit the needs and
objectives of all participants, any person whose interest may be
af f ect ed.

Just an observati on.

Goi ng back to the structure, maybe | ooking a step ahead of
where we were in our conversation, what | was going to suggest when we
| ook at these several bullets, these three pieces, is perhaps thinking
about the process in terns of the process.

Nanel y, when you go through, however we wi sh to phrase, to
provide a fair opportunity, etcetera, what we're |ooking at is severa

di fferent stages of a process.
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Transl ation: \What does it take, what should it take for any
interested person to participate? Standing, contentions, those kinds of
i ssues. The intervention process.

Next you get into a pre-hearing process to raise well-
defined issues that are within the scope.

Fair has inplications on both sides. Fair is sort of the
equity, the point that Joe G ay was alluding to before, an equitable
opportunity to participate.

It also inplicates sone of the concerns that Tony and Bob
Backus were tal king about earlier in ternms of funding.

So, if you |l ook, you can structure concerns relative to
various stages of the process that m ght help frane a di scussion for
what we currently have on the books by way of process and what we m ght
think of in terms of changes, if appropriate, to that -- to inprove upon
t he process.

Is it broke? What needs to be fixed? What are the kind of
fixes?

CAMERON: Ckay. | think we're going to get to that, what is
broke, but you're taking us to the matrix.

CHANDLER:  Yeah

CAMERON:  Ckay.

Joe?

GRAY: | just wanted to foll ow up on what Tony Roi sman sai d.
| really think that, beyond sinple dispute resolution and ideas of
public confidence, the real fundamental goal ought to be to generate a
sound record on which an accurate decision can be nmade on issues in
di spute, and | can't conceive of another goal that woul d take precedence
over that.

CAMERON:  Tony, do you have any problens with sound record

to nake an accurate decision? |I'msorry |I'mnot getting all this up
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here.

RO SMAN:  In the abstract, no, but I've tried to foll ow your
bullets. | haven't gotten to even bullet nunmber two, which it seens to
me raise well-defined issues is only half of it -- raise and effectively
pur sue.

CAMERON:  Ckay.

RO SMAN:  And here, I'musing "effectively" the way | think
everybody has used that phrase when they tal ked about an effective
system

Effectively, that is fully ventilate. You don't have an
i ssue which doesn't get adequately pursued, and because it wasn't
adequat el y pursued, as Larry points out, the Conm ssion has rul es and
there are burdens of proof and so forth.

Someone raises a perfectly legitimte point, but they' re not
able to nake the full record on it, so they |lose on the burden of proof,
but the point is still just as good as it was, but they didn't have the
time to get the issue fully devel oped.

So, | don't know whether it's a sound record. Conplete
record, fromny perspective, mght be better.

CAMERON: Ckay. And | think what you're doing is putting
sort of a gloss on fair a la what Steve was tal king about, in a sense.
"Effectively pursue” would be an aspect of fairness, | would inmagine.

RO SMAN:  The reason | like this -- and maybe fair and
meani ngful m ght be a good way to flesh that out, but the reason | I|ike
the way you wote the bullet upis | like that word "opportunity,"”
because that's sort of the starting point.

We'd all agree that if you put a licensing notice in the
Federal Register on a Monday and you had to have your contentions in by
Tuesday, that no one would say you had a fair opportunity.

You could have all the funding in the world you wanted; you
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could have the best experts in the world. Between Minday and Tuesday,
you couldn't get them

So, opportunity carries a certain connotation.

The second paragraph, | think, or the second bullet, deals
with sort of the substantive processes, and the third bullet deals wth
t he consequences of doing that.

First, you've got a fair change, then you get this record
fully devel oped and you both raise and devel op the issues, and then you
get aresult. At least that's how!l sawit.

CAMERON:  Hopefully the right one.

RO SMAN:  Right. Yes, hopefully the right one

CAMERON:  Ckay. Thank you.

M ke, did you want to say sonething?

McGARRY: | agree with Larry. Larry nade the point | was
goi ng to.

CAMERON:  Ckay.

Jay?

SILBERG One thing | think we tend to be losing track of is
that the hearing process is not the magjor route for NRC to nmake a
determ nation an activity is safe.

W' ve totally disregarded the fact that, before you get into
the hearing process, except in the enforcenent arena, there has been a
very thorough soup-to-nuts review Sonme people will say the standards
are wong, sone people will say the staff doesn't do a good job, but
there is a staff review Congress has chartered that agency as doing it
right, and there are mechanisns to correct that if it's not done right.

The public acceptability issue, | think you're putting too
big a burden on the hearing process. Public acceptability of nuclear
power is sonething -- Congress has nmade at |east the initial decision.

It ought not to be up to a licensing board to nake publicly acceptable
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nucl ear power.

There has been a governnental decision that it's determn ned
to be safe, and if it's determ ned to be environnmental |y accept abl e,
then nucl ear power is entitled to have its place in the sun, and I
think, for us to | ook at the hearing process as the sol e mechani smfor
assuring public acceptability or even a significant nethod for assuring
public acceptability is really to put a shoe on a different horse.

The issue is, when people cone in and they are unhappy with
the fol ks that Congress has chartered as having primary responsibility
to carry out the safety review, how do we assure that those folks are
given a fair opportunity to bring issues to the fore and have those
i ssues determined, but it is not to determ ne whether nucl ear power is

or is not the thing that our society should have.

CAMERON:  |'mnot sure -- Tony, you can correct me on this.
I wasn't sure that -- "public acceptance” may be the w ong
term | thought that this point was going towards public confidence

that the correct decision was made because of other attributes to the
process. |s that what you neant, rather than public acceptance of
nucl ear power?

ROSMAN: | think that's fair, but | don't agree with Jay's
percepti on of what the Congress has done

To begin with, in all deference to the Congress, | don't
think there's a menber of Congress that has the foggi est idea what's
i nvolved in either building, operating, or using a nuclear power plant.

So, if we were to defer to their judgenent that authorizing
the licensing of the plants they' d sonehow or anot her made them publicly
acceptabl e, we woul d be naki ng a huge ni stake, and the existence of the
Commi ssion and all of its staff and all of the people who work in it is
evi dence of the fact that the Congress at |east |eaves open, | would

hope, equally the possibility that there woul d never be a nucl ear power
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plant, as well as a possibility that there would be that once dreaned of
t housand nucl ear power plants, and that this whol e process was designed
for Congress to say you guys figure it out and we'll go along with you.

If you say one's okay, then it's okay. |If you say it's not
okay, then it's not okay.

SILBERG And that's what | said, if they neet the
standards, if they neet the safety requirenment, then it ought to go
ahead. That is the function, primarily, of the staff's review

RO SMAN:  Ri ght, but --

SILBERG This hearing process is a check, if you will, on
that, and it is not to supersede it.

RO SVMAN:  But we can't |lose track of the fact that a
significant reason why nuclear power is currently in all the trouble
that it's in is the issue of public acceptability.

So, all those things may be true, and as a |l awyer, | think
agree with you. The process is there; you go through the process.

The truth is that the thing that is crippling the nucl ear
i ndustry and has at |east since TM, if not before that, is that the
public doesn't have any confidence in this technology, and if the public
had confidence in it, it would be |ike Iicensing airpl anes.

CAMERON:  Ckay.

Let's go to Tony. He's had his card up for a while, and
then Bob, and then we'll conme back to Larry and then Ellen, and Mal, and
then I think we may try to conclude this and go on to identifying sone
concerns and probl ens.

Tony.

THOWPSON: | think | agree with something that Larry said.
We're dealing here with nore than just reactors when we tal k about the
hearing process, and we are dealing with standards that the |icensee and

the affected or interested menbers of the public have to deal wth.
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For exanple, uraniummnmill tailings -- standards were created
by EPA, and NRC had to conformits standards, and the standard for site
closure is 1,000 years w thout active nmaintenance.

Now, | can tell you that industry went into the rul e-naking
and litigated and | ost on the fact that you can't be anywhere -- any
kind of sure that you can go for 1,000 years wi thout active maintenance
but that's the standard. So, now we have to live with that.

Now, the standard that you apply to determ ning whether
something's going to last a thousand years wi thout active maintenance is
reasonabl e assurance, because you're tal king about probabilities over a
| ong period of tine.

So, the question is how does risk information about the
subj ect of the license play into the hearing process? Do you require
the same level of scrutiny? Do you require the sanme kinds of zero
tolerance for something that is essentially lowrisk and | ow
probability?

And that's a question that we haven't addressed because
we're all tal king about reactors, but there are licenses and |license
practices within the anbit of the Atom c Energy Act, NRC, that are
relatively lowrisk and | ow probability, and so, you have to recognize
the hearing process, seens to ne, to be efficient, has to deal with that
and recogni ze that.

CAMERON: Ckay. That's getting us into this idea of are
there certain licensed activities or activities to be licensed that
shoul d have a particul ar process associated with it, which hopefully
we'll get to tonorrow.

Bob?

BACKUS: Jay's comment |ed nme back to the issue of a grand
bargai n, one part of which I think could involve the Atom c Energy Act.

Jay is perfectly correct. The Atomi c Energy Act said that this
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t echnol ogy shoul d be supported and advanced.

O course, that act was passed before any comercial reactor
was in operation, before TM, before Chernobyl. God knows it was before
we had electric deregulation when all the electric generators are
supposed to be conpeting in the marketpl ace.

I wonder what the industry would think if we gave them
somet hing |i ke deadlines on proceedings, and in return, when the
Commi ssion sends its |egislative package to Congress, it includes repea
of the pronotional |anguage in the Atom c Energy Act.

I think the Conm ssion may have sone influence with |anguage
t hat Congress considers.

CAMERON:  Ckay.

Tony, do you want to put that on the record?

THOWPSON: | would just say that the Commission has to take
any legislation to Congress. It's got to go through OVB, first of all
and second of all, the pronotional responsibilities under the Atomc
Energy Act were separated fromthe Conmi ssion in 1974 and given to ERTA
and |later to DCE

Now, you can argue that the Conm ssion | ooks favorably on
licensing activities, if you want, but there's no formal statutory basis
for them pronoting atom c energy.

CAMERON: Ckay. Thanks, Tony.

Let's hear from Mal and then Larry and close up with Susan
and see if anybody out there in the audi ence has sonmething to say, and
we'll go to Ellen, too.

Mal ?

MURPHY: Yeah. Tony Roi sman covered nost of the point | was
going to make, and that is, fromJay's points for discussion, | think
what this | anguage should be referring to and what we shoul d be talking

about here for the next day-and-a-half is the public acceptance or
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public confidence in the particul ar decision which results fromthe
hearing, not public acceptance of nuclear power in general or, in ny
case, public acceptance of deep geol ogic disposal, but is the public
confident that this decision is at |east arguably correct, and I

di sagree with Jay in that the way the hearing is conducted, openness,
i ncl usi veness, fairness, however you want to define it, etcetera, |

think is absolutely critical to that.

I nean without a full, open, all-inclusive, conplete, fair,
etcetera, hearing using all or nost of, | think, the traditional panoply
of hearing tools, | think there's very little chance that the public
would -- or at least a |arge segnent of the public would ever have

confidence in the case of the high-level waste repository that the
deci sion was correct.

So, it seens to nme that's a fundanental aspect or attribute
of the hearing process.

CAMERON: It may be different for the type of facility that
Tony Thonpson is tal king about, but we need to tal k about that.

MURPHY: | think the public acceptance, public confidence is
very, very inportant, at least in terms of the nuclear waste side of
this.

CAMERON:  And the question is what gives the public
confidence? What needs to be in the hearing process to give the public
confidence of that?

Larry and then Susan and the last comment from Jim

Ell en, you're done, right?

G NSBERG Well every tine | think I have sonmething to say,
soneone el se either addresses it or -- so, I'll wait.

CAMERON: We pl anned t hat.

Larry.

CHANDLER: Having circled the word "supportable” before and
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inserted the word "correct,” |I'd suggest using the word "sound" as an
alternative, reach legally and technically sound substantive
concl usi ons.

CAMERON: Al right.

We plan to send this chart up to the Commi ssion

CHANDLER: Wth arrows, | hope.

| wanted to pick up on a point that Jay made, and it's a
little concern | would have

I think the opportunity for hearings is not to focus on
whet her -- provide an opportunity for anyone to question the staff's --
t he soundness of the staff's activities.

The opportunity is there to challenge the sufficiency of the
application that's before the Comm ssion, not the staff's review of
t hat .

CAMERON:  Ckay.

Susan.

H ATT: | just wanted to nmake a coment about the
pronoti onal |anguage in the Atom c Energy Act.

I can recall an ACRS letter report issued around the m d-
'80s that went sonething to the effect that, well, you know, you have
this popul ation of reactors and accidents will happen and people wll
die and that will be a tragedy, not because people would die but because
the resulting | ack of public confidence in nuclear power would frustrate
t he congressional intention.

So, maybe there is sonme connection here with what the
supposedl y neutral regul ator does.

CAMERON:  So, you're suggesting that, even though the
pronoti onal |anguage in the Atom c Energy Act may apply to another
agency, that occasionally either the advisory commttee or soneone el se

connected to the Comm ssion may give people the perception that we're
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still promoting.

H ATT: That's correct.

CAMERON: Al right.

Ji n?

RICCIO W've heard fromdifferent ends of the table that
public confidence is inportant. | just want to draw us back to the
reason, again, why we're here.

| fail to see how circunscribing our rights to cross-
exam nation and di scovery is going to enhance public confidence in
either the repository or the closure of a uraniumnine or the further
operation of a nuclear power plant, and not to harken back to the SRM
but you know, the Conm ssion has already set out its direction

You know, they want to dual track legislation and rule
change. They want to circunscribe the rights of the public.

So, this tal k about, you know, wouldn't it be nice to have a
hearing process that woul d nake us believe in nuclear power is a bit off
the beaten track, and as nmuch as | |like Bob's idea of a grand bargain,
have very little confidence that, once that grand bargain is sent up to
the Congress, that we're not just going to see another instance where
the public's rights are shunted aside in order to provide the industry
with reliability in the licensing process

CAMERON: Let nme try to put a little context on the grand
bargain, as Bob terned it.

It may be that that grand bargain, if, indeed, such a
bargain was arrived at, that there may not be any need for any
| egi sl ative bl essing, okay?

The second part of the equation on resources, depending on
how t hat was done, that may need some sort of legislative blessing, but
it doesn't necessarily need to be a bargain that would need to go to the

Congr ess.
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| thought you were going to say whether the Conm ssion -- if
this group ever arrived at that, whether it would be sonething
acceptable to the Conmi ssi on.

El l en?

G NSBERG There were two points that | think need to be
made, because we talk a |lot about the industry, and there are people
speaking for the industry, and | feel obligated to make sure |I put on
the record what | think the industry's view on sone of these issues are.

I think, for sure, the industry believes that a very
critical aspect, critical objective of this process is to generate a
sound record on which an accurate decision can be made.

Tony nmade that point earlier. W can use a whole host of
different words to craft that concept, and whatever words we use, |
think that's the concept that -- that is where the industry is driving
So, that's one point.

Wth respect to the pronotional issue, | think it's
inmportant -- and | have a personal experience, working as a |l aw clerk

right out of |aw school, for the licensing board, and | can assure you

that, when we | ooked at these controversial cases -- and it was nore
dinners and nore late nights than | care to nmention -- never was the
i ssue of pronmoting the industry -- at that point, |I barely understood
what the industry was -- was that an issue. That just wasn't the issue

They sat around, they | ooked at the piping issues, they
| ooked at the feedwater issues. Whatever the issue was, that was the
subj ect of discussion.

I just think it's inportant to give you that insight. At
| east that was ny experience, and I think it's an inportant set of facts
to bear in mnd. Paul can talk to the sanme issue if he chooses.

CAMERON:  Ckay.

And Paul, do you want to add anythi ng?
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Ch, Jill, I"'msorry. Go ahead

ZAMEK: 1'm concerned about all the attention that's being
pl aced on public perception, because | don't think that that really has
a role in the hearing process and why we're here discussing what's goi ng
to change, because when | go to intervene with ny -- against the nucl ear
power plant in ny back yard, I'mnot really concerned about public
perception of nuclear power or any of that.

VWhat I"'minterested in is public safety, ny safety, ny
famly's safety, and nobody's tal king about that, ensuring public
safety, which is supposed to be what this is all about.

CAMERON: | woul d hope that we could -- there's probably a
better way along those lines to say it -- a technically sound correct
deci sion, Tony Roisman's get it right, is that translates into it would
be safe. Is that right?

RO SMAN:  Ri ght .

CAMERON:  Ckay.

THOWPSON:  You're tal king about devel opi ng an adequate
record to make a sound decision that assures protection of public health
and safety. | agree. That's the end result. That's the goal

ZAMEK:  Public perception should not be an issue here.

THOWPSON: Because the public mght perceive sonething as
safe and it's not or the public mght perceive sonething as not safe and
it is, and the decision is supposed to be based on the conpliance with
the regul ations, the technical conponents, and that assure adequate
protection of public health and safety.

CAMERON:  So, perception doesn't have any --

ZAMEK: -- bearing on the hearing process.

CAMERON:  Ckay.

One nore coment and then I'mgoing to go back to Jill and

D ane on sonet hi ng.
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MURPHY: | beg to differ. |In ny case, at least, public
perception has an enornmous amount to do with it. One of the things that
the people of Nye County, Nevada, for exanple, are concerned about is
how the public and the rest of the country and the rest of the world is
going to view this repository having -- what effect it's going to have
on their |and.

Qut in the Amargosa Valley -- you' ve been there, Chip -- is
the largest dairy in the State of Nevada, which the Departnent of
Energy, incidentally, forgets to even nmention in the draft EI'S, but
that's okay.

How t he people in Los Angel es who buy m |k perceive the
safety deci sion made by an Atomic Safety and Licensing Board on
licensing the Yucca Mountain repository is very inportant to the people
who run that dairy, not just have they conplied with the Atom c Energy
Act standard of protecting to the public health and safety, but to the
peopl e who buy the mlk that that dairy produces or the people in Los
Angel es who buy the hay that's produced by the Amargosa farnms -- are
they confident that this decision is the correct one?

That's very inmportant to the people who live in that valley.

CAMERON:  Yes, it is. Are you going back to the public
confidence as the bottomline?

MURPHY: It's a very integral, inseparable part of the
hearing process. The public -- it seenms to nme that the Comm ssion has
to construct -- not to say that they don't have one already. | mean I'm
not conceding that there's in any way any need to change the process you
al ready have, but the Conm ssion has to have in place a process which
will not only allow for the -- not only allow the agency to arrive at
the correct decision with respect to public health and safety but all ow
the public to feel, to believe, to have confidence in the fact that they

have, indeed, arrived at the correct decision with respect to public
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heal th and safety.

There should be nore than one objective. One is to license
the power plant, if, indeed, it is safe, and the second is not to make
peopl e feel unconfortable about it, if that's possible.

It seens to ne that that's unavoi dable, and if you have a
hearing process which makes a correct decision fromthe point of view of
t he physics invol ved but scares the bejesus out of everybody within 100
mles, there's something wong with that process.

CAMERON: Ckay. That's an interesting thought to try to
figure out howto deal with

Jill, do you have a comment on that?

ZAMEK:  When | think of public perception and persuadi ng
people to think a certain way, | think of propaganda, and that's where
don't want to head, you know, with all the focus on what the public
t hi nks, you know, brush over the real issues so that they feel good
about this.

CAMERON: | think that perhaps you and Mal are using public
perception in perhaps two different ways. You're thinking about it as
t he spin, propaganda.

MURPHY: |'mthinking about it in terns of can we cross
exam ne their scientists, for exanple.

McGARRY: Isn't public perception, at least in the sense
that Mal is using it, the outgrowmh of a fair and neani ngfu
opportunity, sone of the words Tony used, a sound and correct record
that objectively and independently and efficiently exani nes the issue?
I think that's the natural outgrow h.

CAMERON:  That's what | woul d have thought would go to your
point, Mal, and I didn't know whether you had any other suggestions that
you coul d have a sound, etcetera, etcetera, decision but still not have

a -- not scare the bejesus out of everybody.
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MURPHY: Well, you could. | nean you could nake a deci sion
behi nd cl osed doors. You could pull the curtains and turn off the
lights and arrive at the correct scientific decision

CAMERON: Ckay. So, there's the transparency, etcetera,
etcetera.

MURPHY: M ke put his finger onit. |If you get the fair and

-- you know, the words "opportunity,” the words "fairness," etcetera,
all connote at |east having a process which does not inhibit the public
arriving at sonme confidence that that particular decision is correct
based on sone science or however you want to phrase it.

CAMERON:  Jill, you wouldn't disagree with that statenent,
woul d you, that Ml just nade?

Tony, one last comment and let's go to the next part of
this.

RO SMAN: | was just going to tal k about the public
perception question, because |I think it does fit into an inportant
di fference and a point that Tony was maki ng about different kind of
proceedi ngs and we | ook at themdifferent kinds of ways.

I was at the Natural Resources Defense Counsel when they
split with the intervenor, Nuclear Comunity, and | still believe in the
position that we took, which was that, when it came to high-Ieve
nucl ear waste di sposal, that issue was too inmportant to allowit to be
some political -- the people who didn't want to see nore nucl ear power
pl ants believed that, if we pushed on that issue, making it as politica
as possible, it would becone a clog in the nuclear reactor pipe, and as

a result, nuclear reactors woul d have to be shut down because there was

no waste di sposal solution, and the position that NRDC took on that, Tom

Cochran and I, when | was there in the organization, was that, on the
i ssue of nuclear waste disposal, we already had it.
Even if we didn't have a single operating nuclear reactor in
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the country, we had all the high-level waste fromthe mlitary
operations and the waste di sposal problens were essentially identical in
ternms of finding the repository, that if we allowed it to get
politicized -- in other words, if the nuclear waste di sposal act

i ncluded essentially a gubernatorial veto, then we would end up with the
politically safest place to dispose of these unavoi dabl e wastes rather
than the technol ogically safest place to dispose of these wastes.

Well, as you know, we |ost that battle, and we now have this
mess in which the public perception of the dangers of nucl ear waste
di sposal may be scaring the nucl ear waste disposal away fromthe safest
site.

| don't know if that's true, but | know that the governnent,
to sone extent, didn't try to investigate sites in places where they
knew that it was a political dead on arrival.

So, they ended up at places which they thought it had
political viability, like land already owned by the government in sone
way or |and owned by Indians who the governnment still thinks they own,
but sonething like that, and so, there are public perception issues that
actually end up going to the nerits.

I don't think they go to the nerits on nucl ear power plants,
as such, but | think they really do go to the nerits on sone of these
ot her i ssues.

So, while | agree with Jill's point, the idea here is not to
create a Madi son Avenue ad canpai gn, get ourselves a | ogo and sonet hing
li ke Ready Kilowatt or sonething and sell it, | think that, until the
public has confidence in the process, they can't have confidence in the
deci si on.

Except with the exception of CGeorge, who tells me he went to
engi neering school, probably nost of us here at the table don't have the

ability to make a nucl ear engineering safety decision on our owmn. W're
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also trust it to sonebody el se.

So, everybody's going to end up trusting it to sonmebody

el se. The question is, is the process such that you're willing to do
that or are you unwilling to do that? But Mal's point is right -- or
M ke's point -- which is that, if we go through all those other things,

what cones out at the other end is all those objectives, dispute

resol ution, and public acceptance, but if it didn't produce public
acceptance at the end, that would be, for ne, a red flag that we'd done
somet hing wong, we didn't get fair right or we didn't get opportunity
right or we didn't get sound right or we didn't get correct right in
terns of all the details that we attach to the platitude that whatever
that statenent ends up being, it will be, until we put the neat on it.

CAMERON: Ckay. Thanks, Tony, for that. That was a good
closing remark on this particul ar segnent.

What I'd like to suggest that we do -- and 1'Il ask if
anybody has a comment in the audience in a mnute on what we just
di scussed -- is | would like to go around to all of you -- | don't want
to have you give ne every concern or problemthat you see with the
current hearing process now.

W'l | get those down, and if you could give nme an underlying
cause, sort of get these down before we go and eval uate them and, at
some point, take a |l ook at what are the fixes?

Do peopl e agree, and what are the fixes to these problens,
and | think that these fixes are going to take us back into all of the
phrases and ternms in the objective that we've just been tal king about,
actual ly.

Does anybody in the audi ence have anything on the objective
of the hearing process discussion?

Yes, Steve. Just identify yourself and affiliation for the

record, please.
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CROCKETT: |I'm Steve Crockett. | amin Conm ssioner
McGaf figan's office.

I would like to nake essentially two points, one by way of
cl earing some ground so that we don't shortchange this discussion too
much, and | want to reply to JimRiccio.

The i ssue of whether there should be hearings and what the
process should be, the issue of whether regul ations should be risk-
informed or not, any of those issues which have cone so much to the
front and center since our near-death experience with the Congress | ast
year have been issues which have been there for a long tine.

They are being raised by persons and organi zations that wl|
keep raising themlong after the current conposition of the Congress
changes.

I have been working on these issues for years while our
comm ttee oversight groups have changed. They will not go away. W
have to deal with them W have to face them The questions are
per manent .

I give you as one exanple Justice Breyer's 1993 book on
"Breaking the Vicious Circle." That raises issues about risk-informed
regul ati on not just of nuclear power but across the government, every
heal th and safety agency has to | ook into those.

So, | think you have to keep pressing the discussion that
you' re havi ng.

Second, any of the ainms of the hearing process that any of
you, NRC or other people, have raised here today are all ains that can
be nmet through processes other than hearings. | amnot yet hearing from
you anyt hing which only hearings can do.

The public can be educated and shoul d be educated through
the availability of massive amounts of information, accessible to

everybody in a short period of time. That doesn't take a hearing.
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Di sputes can be resol ved through devices other than
hearings. The public can be given a fair chance to participate through
devi ces other than hearings.

Commi ssi oner McGaffigan has argued that, in fact, people
other than parties inmmedi ately interested in a particular |icensing
proceedi ng shoul d have an opportunity to participate in |licensing
deci si ons.

A sound record which can serve as the basis for a decision
has to be conpiled in any case, whether there is a hearing or not.

I have not yet heard a reason why a hearing has to be held
rat her than some other kind of device. | think that's a question that
you have to at | east keep in the back of your mnds, especially
considering that the NRC is the only agency that has such a statutory
requirement laid upon it.

Now, maybe M. Roisman is right, that it has such a
requirement laid upon it because this is the only technol ogy in which
zero tolerance has to be the policy, but I'"'mnot sure that's true.

RO SVMAN:  Which is not true? Zero tol erance?

CROCKETT: |I'mnot sure that nuclear power is the only
advanced technol ogy in which zero tol erance could be argued to be an
advi sabl e goal

CAMERON:  Ckay. Thank you, Steve, for the first point in
terns of the need to keep di scussing and debating these issues, and
al so, we have been and, | think, will be addressing the second point
that you raised

Steve, do you want to respond?

KOHN: | wanted to respond on the not yet heard why a
hearing nmust be held. | can wait and we get into at a later point, but
he did pose that question. It mght be time to take a break, but I'm
nmore than willing to give ny view on that.




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

125

CAMERON: | think we're going to get into that, and let ne
talk to you about that at the break, and we'll see where to put that in,
and Steve, hopefully, you're going to be able to be with us?

CROCKETT: Having my remark refl ected back by you right now
makes ne realize that |I'm probably putting an enphasis in the wong
pl ace.

I don't want to raise here a question which would invite
your consideration whether the Atom ¢ Energy Act should be rewritten so
that 189(a) is no longer init. 1'mnot posing that question

Rat her, 1'm asking you, since 189(a) is there and we have to
deci de what the best thing to do under it is, that when you ask yourself
what are the ains of the hearing process, you try not to be -- you nmay
ultimately have to be satisfied with the kind of answer that | hear from
you but don't like, but |ook to see whether there is sonmething that can
be done uniquely with it.

Is there sone purpose which is served only by a hearing
under 189(a)?

Now, let ne put the question in a slightly different way.

You are here considering the formof a hearing under 189(a).
I ask you to consider a different aspect of the form

189(a) is the one door through which the |icensing decision
ceases to be the licensing decision of the staff. Looked at fromthat
point of view, it's very odd. It's doubly odd, because it puts the
Commi ssion in the ultinmte decision point.

It takes a politically appointed body which answers as nuch
to Congress as it does to the President, but the initial route to the
Commi ssion's decision is through an independent judge, |ike Judge
Bol | werk, but at that point, it ceases to be in the hands of the staff.

Now, what decision is it, what inportant technical get-it-

right decisionis it that has to be made by taking it out of the hands
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of the long-term steady-state civil service and getting it into the
hands of the shorter-termed politically-appointed body called the
Conmi ssi on?

It's very odd, but there may be real opportunities there,
and so, | would ask you, when you think about the form of the hearing,

t hi nk about what ki nds of decisions are best made by such an unusua
structure.

CAMERON:  Ckay. Thank you.

KOHN: | just want to use the exanmple of the Vogtle
proceedi ng in which there was a major technical issue, and if you sat in
that proceeding, which I think the industry has criticized, but what you
saw -- there was a whistle-blower, whomI| generally represent, a
techni cal expert thrown out of the industry, soneone with inpeccable
credentials, and when this nman assisted in the cross-exan nation of the
NRC wi t nesses and the utility witnesses and you did that process known
as the adversarial system it really denmonstrated real scientific
deficiencies in the safety of that plant, enough to have the board
essentially say we're going to go | ook into sua sponte, major root cause
i ssues here, because what you have, what major didn't exist 20 or 25
years ago, in a lot of other earlier licensing proceedings, you have a
| ot of whistle-blowers, people with trenmendous technical expertise, who
can add to a safety proceeding in a manner which only the adversaria
systemw || allow, because when you put the engineer up on the stand who
says this is safe and we have someone to cross-exam ne that person and

we have a neutral judge and a transcript and judicial review nmaybe

we'll get to the truth, but once you pull that out, the sane whistle-
bl owers who have been tossed out of industry, illegally, many of them --
their input will be gone, and I want to go back to plant Vogtle, because

| represent two clients down there. One settled.

I have another client, Marvin Hobbie. This Conmm ssion
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i ssued a | evel one violation, the highest possible violation in the
regul atory hierarchy, about this man's illegal discharge, and that was
1995, and the utility has, | think, inproperly been fighting and
fighting and fighting, and we've been raising these concerns.

I[t's now 1999. He's been out of work for nine years, and
the Commi ssion hasn't lifted a finger to get this man back to work, to
address his concerns, nothing.

The only place M. Hobbie will have an opportunity again is
i f Southern Conmpany wants to relicense Hatch and he can cone in and
testify, but when you're tal king about delays, | have a nman who went
from $120, 000- a-year job in which Admiral WIkinson, the forner head of
I NPO, took the stand and said he was a great man and a great asset to
the nucl ear industry -- he's been out of work nine years, and you're
tal ki ng about del ayed proceedi ngs?

CROCKETT: |1'mnot tal king about del ayed proceedi ngs.

KOHN: M. Hobbie still is out of the industry.

CAMERON: Steve, | think, if you're able to stick with us
for today and tonmorrow norning, | think you'll get sone nore partia
answers to this

What I'd like to do now, at |east start on, is get sone
opi ni ons, perspectives fromall of you on what is broken, and why is it
broken, and I was going to start with Diane and Jill on this end of the
tabl e and then go over to Tony to get your perspectives.

CURRAN: |1've got a long list, but I guess I'Il start with
my favorites.

We're tal king about sub-part G here? Could be anyt hing,
huh?

CAMERON: Larry, | just want to check. Right? Could be
anything, right?

CHANDLER: Well, | would think so.




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

128

CAMERON:  Ckay.

CHANDLER: | think the overall objective, the mssion we're
on, is to look at all of the hearing processes that the Commi ssion has
on the books right now.

CAMERON:  Thanks, Larry.

CURRAN: | think we said before that, when you conpare G
and, say, L, which is the nost formal with the least formal, with G the
advantage is you get discovery and cross-exam nation, the disadvantage
isit's very difficult to get inin the first place

Wth the informal proceeding, it's easier to get in, but
once you get in, the anpbunt of information that you have access to is
restricted to what the staff puts in the public document room there's
no di scovery, there's no cross-exam nation, and | think Tony was
referring to the very | arge anount of paper that sometines gets filed in
these things, partly because you don't have a chance to w nnow and hone
t hi ngs down, you've basically got to take a shot at this enormous record
that you've got and address the evidence that's in there, but to get
back to sub-part G which is, | think, a major concern here because of
reactor relicensing, the raised standard for adm ssibility of
contentions has really had, | think, a chilling effect on intervenor
ability to participate in NRC |licensing cases, because as Bob was
saying, you essentially have to prove your case right at the get-go
when the application is filed. |It's a very, very high standard.

It's daunting. It forces one to make a I ot of choices right
at the beginning. You can do the best job you think you can possibly
do, bringing to bear all of the evidence that you can think of, and
still not get issues in, and it raises -- there is definitely a public
perception that this is -- the bar has been raised to the point where
the public is not really invited.

You know, if you're clever enough to sonehow scale this
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hurdl e on at |east a couple issues, you are one successful person, but
you know, that's not the way it should be.

Anot her maj or problemthat goes along with that is that
generally when the application is filed, it's not conplete, and | have
found many times, if your conplaint is there isn't enough information
here on which to conclude that the regulation is satisfied, it's thrown
back at you, you don't have any evidence to support your contention
you' re out.

So, again, the perception and the reality is that it's very
difficult. The target is noving all the tinme, but the intervenor is
standing still.

Then, once you get an issue into a sub-part G proceeding,
there's a constant obligation to revise your contention or else risk
having it thrown out in summary judgenent, and if you do revise the
contention, it's the intervenor -- although, you know, it's not the
intervenor's problemthat the application is constantly being revised
and wasn't conplete at the outset, but it becomes the intervenor's
burden of satisfying a significant good cause standard of keeping the
contention alive as the application changes.

Agai n, the target keeps noving, but the intervenor is held
still.

CAMERON: Before we see if Jill has anything, | just want to
make sure that | got this. It's difficult to get into sub-part G
proceedi ngs, and the public perception is that the process is designed
to keep the public out, they're not invited into the proceeding, there's
not a fair opportunity to go back to our objectives that we tal ked
about .

The cause of too difficult to get inis the contention
standard is too high, you al nost have to prove your case right at the

beginning, and it's nade nore difficult to get an acceptabl e contention
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in because there's a |lack of available information that you m ght need
that you don't have access to to do that?

CURRAN:  Ri ght.

CAMERON: Ckay. Good. Al right.

Larry, do you have a problemw th the current hearing
process? | don't want to get comments on this, but if you want to ask a
clarifying question, go ahead.

CHANDLER: That's exactly what I'd like to do.

The standard we're tal king about, of course, is the one
that's been in place for 10 years. It hasn't been changed nore
recently, as | recall.

CURRAN: It's recent inny life.

CAMERON:  Ckay. Thank you.

CHANDLER: The clarification | would like to get is with
respect to the last point that you nmade, Diane, in ternms of |ack of
availability of information makes it difficult.

| understood earlier, the comments you nade with respect to
changes in information, caused by an applicant's periodic updating or
revision of an application, how that could bear on the contentions that
have been previously admtted, but | don't quite understand it in terns
of the sufficiency of available information at the outset.

In other words, an application has been tendered by an
applicant, it's publicly available, and where is the -- what is the
unavailability of information in terns of then casting a sufficient
contention?

CURRAN: Well, for instance, if you cone in and say the
appl i cant makes X and such an assertion but hasn't done the cal cul ation
to support it and ny expert says | can't verify whether what the
application is saying is correct, because | haven't had access to that

cal cul ation, whether it's because the cal culation wasn't subm tted or
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whet her it hasn't been done yet, but then the agency's response is,
wel I, you haven't -- you, the intervenor, haven't done an analysis, you
haven't given nme evidence why whatever this assertion isn't supported,
and then it's sort of a circular kind of thing.

CHANDLER: It's alnobst nore the first issue, | think, that
you're raising, that the standard is too high, that you essentially have
to prove your case at the tine you try and submit your contention

It's not just sinply showing a deficiency in the application
but establishing as a matter of fact that the application is incorrect
or inaccurate with respect to a particul ar point.

CURRAN: Yeah, that's probably fair

CAMERON: Ckay. Let's see if Jill has anything.

Do you want to add anythi ng about problens that you see?

ZAMEK: | do.

CAMERON:  Go ahead.

ZAMEK: One of themis the generic issue, where the public
does not have the opportunity to address certain issues, and there are a
ot of them The waste issue is one of them

CAMERON:  In other words, issues taken off the table through
rul e-maki ng are rather generic types of things.

| guess that the issue is not -- | guess that the concern
woul d be that not all the issues are up for discussion and the -- |
guess the underlying cause of that is that the issues have been taken
off the table by generic mechani smns.

CHANDLER:  Rul e- maki ng.

CAMERON:  This is the NRC, right?

CURRAN: Making a generic environnmental inpact statenent,
which is often reflected in the rul e-making, but all the reasoning is in
the EI S

RICCIO Chip, if | could just give Larry an exanple, |ook
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at Calvert Ciffs. Al npost as nuch has been filed since these guys
i ntervened than was originally on the docket.

There's no way you can present, you know, basically a prima
faci e case when you only have half a license application there or the
relicensing application there.

SILBERG But in the 1970s, it was the intervenors who
want ed the notice of opportunity to be filed early so people could get
in at the beginning and not wait till the staff review was conplete

RO SMAN:  No, that's not right. They don't get in at al
until the notice is filed when all that work's been done.

The problem-- and it was nunber one on ny list -- was you
must let the public sit in on the staff vendor and then staff utility
process, then assuming that we've dealt with this funding i ssue -- then
you can legitimtely say to them okay, you' ve been part of the process
fromday one, we're now at the end of the process, you've identified the
things you don't agree with, presumably the utility has identified the
things it doesn't agree with, the vendor has identified the things that
they don't agree with, does anybody want to fight about it in a hearing
and we'll go to a hearing board and we'll resolve it.

Then you can fairly say to sonmeone | want to know exactly
what you object to.

You don't have to worry about having seen the cal cul ation

because you'll be there at the neeting when the guys says, hey, | did ny

calculation and it showed this was all right, and then you'll raise your
hand and you'll say, sir, we'd like to see cal cul ati on.
Even if the staff doesn't ask for it, you'll ask for it.

But what's happened is the industry and the staff spend
maybe years working together to cone to a conclusion, and then they
burst it out on the public and say, okay, guys, let's hear fromyou

ri ght away, what don't you |ike about this?
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Let us in fromday one. Don't hide it. Really have
openness, or as this | think sonewhat inappropriately refers to as
transparency.

No internal nmenos, all the center's views fully laid out on
the record and avail able to anybody to |l ook at, fromyour vendors, from
your utilities, fromyour consultants, fromyour staff. Get it all out.

SILBERG  Nanme one organization in the world that operates

that way?

RO SMAN:  Way shouldn't it?

SILBERG Because it doesn't nmake sense.

RO SMAN: O course it nakes sense. It makes sense if you
want to have a process which at the end -- you want at the end, when al

of this stuff has gone back and forth, you want at the end quick
decision. Gkay. | think a quick decision is possible if everybody
started at the sanme tine.

But what you want to do is you want to run a 26-mle
mar at hon, and at the 25th mle, you yell back to the starting gate and
say, okay, intervenor, get started. That, | think, is really central

CAMERON:  This sounds like we're getting into perhaps a
potential option to fix this, and I know that we have some ot her things
to say.

RO SMAN:  You were asking for problens, and that's a
probl em

CAMERON:  Ckay.

RO SMAN: A problemis that the public doesn't get to
participate meaningfully in the process until the process is essentially
over, and if | were on the other side, |1'd be conpl aining, too.

| spent three years getting the license through the staff,
who beat the heck out of ne all the way al ong, and now that |'m done,

I've got sone intervenor who cones along, a termthat is itself
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pejorative, an intervenor who cones al ong, a Johnny cone |ately, and he
says | want to go through the whole thing again, and I can see why that
woul d be frustrating to the industry, but see it fromthe standpoint of
the citizen.

It's frustrating to themto not have been there at the
inception. In fact, if they were, | think they woul d understand where
the choi ces were nmade and be nore confortable with the choices that they
under stood from day one.

So, the first thing would be an openness issue, part of the
staff deliberations and all the other deliberations. | nmean what is it
about an internal nmenorandumthat nekes it sonehow or another -- this
isn't like, you know, showing private parts.

This is real stuff sonebody wote in a nmeno that sonething
was wrong.

SILBERG W don't get to see themeither

RO SMAN:  You should see them Wy shouldn't you? 1']
support you on that. All the ones that I've been in that did run that
way ran better for it.

CAMERON: Ckay. W're going to come back and debate these,
and that's why | don't want to even like get into sone of this
clarification business, because we'll never get through this. So, what
I want to do is identify some problens.

RO SMAN:  The next one, | think there's an objectivity
problem and I'"'mglad that a representative of the Comm ssioners is
here.

I think that we need to take the Conmi ssioners out of the
process.

The Commi ssion should set policy, and it should review
deci sions of licensing boards on policy concerns, but it should not be

the ultimate decider, and | think that the gentleman fromthe -- is it
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Steve? | think Steve nade the point that the Commi ssion is getting
i nvolved in | ooking at stuff that the staff has al ready done, and
think there is a problemw th that.

| think that the staff is the armof the Comm ssion, and
they should be. They should reach their decisions. These issues should
to a licensing board, and I would favor the reinstitution of the Appea
Board, and once that's over, the Conmi ssion review should be limted to
policy questions only.

CAMERON:  Tony, can | just ask you, is that because of the
potential political aspects or not being able to come up to speed to
make the deci sion?

RO SVAN: | think it's nuch nore the second. | nean the
Commission is less qualified than the |licensing board to nmake the
subst anti ve decision, and because of the appropriate limtations of the
ex parte rule, they can't really rely on the staff to help them make the
deci si on.

So, you have a board that sits for a year or two or whatever
it is, two technical menbers, a | awer, they go through this whole
thing, and they say, based upon everything that we | ooked at, we deci ded
the right answer is this, and then you |l et an appeal board, also nade up
of technical nenber and | egal nenbers, review that, and they say we
either endorse it or we endorse this nmuch of it, reverse that nuch of
it, whatever, and then we send it to a group of conm ssioners who

probably don't have the time, certainly don't have the staff, because

the real staff is now a party -- the real substantive staff is now a
party -- to really get into the substance
They shoul d be concerned with the policy. |If sonmeone is

maki ng a brand new policy decision, of course they should make that.
Then go straight to the courts with it.

All right. That's the second.
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Third thing: W tal ked about the fairness and opportunity
question. So, I'"'mgoing to put funding of citizen participants on that,
and | don't put that on there because the citizens need the noney.

| put that on there because | think both the regul atory
staff and the utility need the benefit of that objective, independent
chal l enge to what they are doing, and so, | think there's a rea
benefit.

I reinforce the point that was made by Jill. The turning of
i ssues that belong at the licensing process into generic issues just
about the time it looks like they're going to get inportant in |licensing
i ssues does seemas | think one Court of Appeals referred to as
di si ngenuous.

| think that it -- there needs to be sone linmt to the use
of that authority.

CAMERON: W'l get to that.

RO SMAN:  Recogni zing that that authority is there

I think all of those things go to what | believe is what the
Commi ssion, the utilities want. They want a process which, one, gives
themcertainty, gets conpleted in a reasonable period of time, and they
can go on.

I think that Jay speaks what | believe is the utility's
view, and that is the idea that they can tolerate a no.

What they can't tolerate is seven years of not know ng yes
or no, and |I'm synpathetic to that, but that process -- if you want to
get everybody started at the sane tine on the marathon, you have to
start themon the sane day, at the sanme nonment in tine.

CAMERON:  Ckay. Thank you.

Let's see if we can get everybody out here on what their
particul ar problemis

Tony, | was going to go to you next, and then we're going to
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cone back and we'll have a discussion of all this.

THOWPSON: Once again, |'mnot speaking of reactors. |'m
speaking of the materials |licensees and the sub-part L-type paper
pr oceedi ng.

We have a lot of problens. For exanple, we didn't have a
whol e 1 ot of hearings on uraniumrecovery issues for nmany, many years.
Al'l of the sudden, in the last three or four years, two-and-a-half,
three years, we've had 20 of them

As a result, neither the NRC |l egal staff or the presiding
of ficers had nmuch experience with the portions of the Atom c Energy Act
that apply to these facilities, and so, when we get into a process where
it's only on paper and the people coming in fromthe outside, the
intervenors or the interested parties, don't understand the process much
better, we wind up having a very protracted kind of situation, and one
of the things that needs to be done, it seens to ne, is that the
presiding officer has got to control the paper proceeding.

The rules, for exanple, do not -- if the rules nandate you
have an opportunity to reply, obviously you have the opportunity to
reply.

If they don't nmandate an opportunity to reply, then you
shoul dn't be able to request an opportunity to reply and then petition
for rehearing on the request that was denied and petition for
interlocutory review, because that is not |eading towards a fair and
ef ficient decision-making process.

I would say that, with respect to generic proceedings, |
mean if you have rules -- for exanple, the GEIS for uraniumml|
tailings says this deals with the generic issues related to this
particul ar part of the fuel cycle, but every individual license site is
going to have to justify based on either an ER, EA in some cases an

El S, dependi ng upon what the activity is involved, and those rul es have
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been in place for 15 years, and to come into a proceedi ng and start
argui ng about the NRC regul atory programis a waste of tinme.

The presiding officer should say, you know, you've got to
chal I enge those things within 60 days or you're out, you know, and you
can't cone in and conpl ain about the Appendix A regulations 15 years
after they' ve been on the books.

So, there has to be, | think, sone sort of controls on the
i nformal hearing process, and the presiding officer, | think, bears the
bur den.

The bar is lower, as Diane said, for standing, and frankly,
in some cases, what we have is people that come in, and the judge will
give themthree and four chances to revise their filing in order to
satisfy standing requirenents, and by the tinme all that's done, the
| icensee's spent 15,000 bucks pointing out the fact that, you know, it
isn't any different than it was before.

I nean there has to be sone linmt on how many tinmes you get
to gotothe wll. |If we're supposed to live by the rules, recognizing
that a pro se person is going to get a little bit of an extra break --
they don't need to get three and four bites, and that's what we've been
experi enci ng.

And | think the other thing to remenber, at |east as far as
I'"mconcerned, is that the NRCis, by definition “nd by statute, as an
i ndependent regul atory agency, a reactive body.

The licensee has the prine responsibility to propose either
a license amendnent or a license application. The NRCis limted to
accepting it, rejecting it, or accepting it with conditions,
essential ly.

And so, by definition, if we're not going to have just sort
of an arbitrary end to a license application, it's an iterative process.

I don't know why, for exanple, if a uraniumrecovery
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licensee applies for a license anendnent for a reclamation plan and it's
noticed in the Federal Register, why people can't get in and get
involved in the information and the discussions right fromthe
begi nni ng.

It may be different in the reactor side, but it's certainly
not -- NRC has to notice every neeting with a |icensee that involves a
di scussion of a regulatory issue, and we frequently have people who are
adverse to our interest, such as, for exanple, Enviro-Care, who |
woul dn't exactly call a public interest group, sitting involved with us
and the Conm ssion staff as we're di scussing what are the regulatory
requi rements or what are the things the staff wants to see or what
information do they need for this or that or the other.

And frankly, in an informal hearing process, | wouldn't
object to oral proceedings if there were a nmeans to control things.

We had, in the old days, in the MSHA area, we used to have -
- the statements were provided -- not even provided in advance, but if
you coul d provide witness statements in advance, if you could try to get
toget her and agree on stipulating to facts, people can read their
statement into the record, they can be cross-exam ned, and then you can
go on.

I don't object to oral parts of informal hearings, but what
| really think is inmportant is that the judges and the presiding
of ficers need to devel op sone guidelines, and it's only fair if
everybody understands what those guidelines are, that Diane and | both
understand what is expected of us, and if that's the case and either one

of us doesn't neasure up, then we have to take that. That's our

probl em

CAMERON: Ckay. Thanks, Tony, and as | just told Ellen, we
are going to cone back and di scuss each of these, okay? |1'mtrying to
see if we can exhaust -- sort of get a litany of potential problens up
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there to discuss it at one tine.

THOWPSON: | just wanted to add one nore thing, and that is
that | think that, particularly with an informal hearing process, you
set out the outlines of the process, but dependi ng upon what the issues,
the technical or health and safety issues that are the focus of the
inquiry are, then I think risk-informed control of the proceeding by the
presiding officer is inportant.

In other words, the presiding officer in a hearing that
i nvol ves sone minor thing that sonebody doesn't understand and it isn't
really a big deal anyway doesn't need to have all of the trappings of
somet hing that, for exanple, a uraniumconversion facility, where a
rel ease of certain uraniumgases could pose a threat both to workers and
public health and safety, significant threat.

So, | think there needs to be some risk-inforned approach of
the presiding officers, and the Conmm ssion needs to give them gui dance,
that we don't necessarily require the sane | evel of assurance for
somet hing, in Tony's words -- just changing it around slightly -- |ow
probability and | owri sk.

There's a difference between | ow probability and | owri sk
and | ow probability and high-risk of adverse inpact.

CAMERON:  Ckay. | guess we probably have to be a little bit
nmore concise in putting these problens up, because there's a |ot of good
commentary associated with it that is getting everybody's juices going
about responding, and we'll probably never work out way out of this if
we do that.

We're getting ready to take a break, and | know that Di ane -
- 1 want to give D ane and Larry a chance to respond to Tony, but M ke
McGarry, do you have sone exanpl es of, you know, concerns, problens with
the existing hearing process?

McGARRY: (bservations rather than concerns, and this is
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nmore meat and potatoes. | think Tony Roisman took us to a nice plane.
It was at a higher level. Thisis alittle [ower |evel.

One is efficient discovery. | think we all would agree, too
many fights, too many notions. | would subscribe to the inplenentation

of Rule 26 maki ng docunents available and let's get on with it.

Efficient conduct of the hearing. |'mnot necessarily in
favor or disfavor of a rocket docket. |'mnot suggesting that when
say efficient conduct of a hearing, but reasonabl e case nanagenent.

Third, efficient decision-nmaking. |'ve been scratching ny
head t hi nki ng about how many cases |'ve been involved in and how many
cases where | just think it took too long for a decision to be rendered,
and we understand that the boards are busy, at |least in the past they
were. Now they're probably just as busy, because there are fewer board
nmenbers.

| don't need to get into particulars, but there are nore
nmore than one or two exanpl es where any reasonabl e person woul d say that
just took too |ong.

Fourth, role the staff. Fromny perspective, representing
utility clients, you can't get to it until you ve got an SER or an EIS,
and yet, you've started the process and we're into discovery.

I wonder if the process can earlier focus on the five or six
contentions that are at issue and devel op positions on those matters as
we all go forward.

Fifth and | ast, novel questions. Questions cone up in
hearings -- Diane and | had several. One was the role of conpetition in
an NRC license. Another one was the scope of attention and revi ew of
the issue of -- inportant issue of environnental justice.

We all have issues fromtine to time that arise that they
don't necessarily lend thenselves to a decision by the board and then

maybe you go up for an interlocutory appeal, but clearly we all
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recogni ze they're going to be big itens and perhaps sonme vehicle to get
novel questions to the Conmi ssion so we can establish the Comm ssion, so
we know what we all have to deal with

CAMERON:  Thank you, M ke.

Susan?

H ATT: | just wanted to ask M ke real quick, when you talk
about conpetition, are you tal king about whether an econom c conpetitor
shoul d have standi ng?

McGARRY:  Yeah, that issue.

CAMERON:  Susan, do you want to raise anything that you
haven't heard so far?

H ATT: 1'd like to tough again on the issue of delay. |
said earlier that, in ny view, delay can be a legitimte strategy, but
that's the case, really, when that's the only thing left to us, when we
can't win fair and square, because either there's a biased agency or
because the vast disparity of resources will virtually assure a one-
si ded record

So, | think, fromour perspective, if delay is a problem
it's because of primarily a resource issue and the idea that it isn't
fair either on a resource basis or the fact that -- I know I've had
cases where | brought an issue before the Appeal Board, a seismc issue
t he Appeal Board was going to hold an exploratory mni-hearing, the
Commi ssi on sua sponte shot it down, and | think what happened in the
resultant judicial reviewis it caused nore delays there for the
licensee than if the Appeal Board had been allowed to go ahead.

It's a perception of maybe the systemisn't necessarily
al ways fair to us, so delay is the best thing we can get.

SILBERG  Renenber, in that case, we were not opposed to the
Appeal Board heari ng.

H ATT: | know you weren't. You weren't the problem
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CAMERON:  For once. (kay.

We're going to take a break in two mnutes, and we'll cone
back to all this, but I wanted to give Diane and Larry a chance to say
somet hi ng before we break

CURRAN: | guess the main point | wanted to nmake was the
i ssue of control by the presiding officer has cone up today.

Tony raised it, and we're both tal king about -- | think we
bot h have recent experience in mnd on the sane case in which it was the
i ntervenor's perception that the applicant got quite a fewtrips to the
well and so did the NRC staff, that if the record was consi dered
i nconpl ete for purposes of rendering a decision on behalf of the
applicant, the presiding officer asked a nunber of questions, invited
the applicant or the staff to amend the record, and then of course,
based on this additional evidence, ruled for the applicant, and at
various tinmes when the intervenors tried to do sonething simlar, it was
ruled that we had not provided enough evidence to support our position.

So, there's certainly a perception that control, or |ack
thereof -- it can be seen two different ways.

Tony, for the second tinme today, you were tal king about
using risk to informthe | evel of procedural protections that are
provided to the public, and | just want to point out that, often, the
nmost hotly debated issue in the case is what is the level of risk to the
public posed by this particular project, and you know, it was our very
strong position that the particul ar project that we were both litigating
was nore dangerous than the applicant thought, so that | would just ask
the agency to venture very, very carefully in that particular direction
because it's very nuch based on the perception of the viewer.

CAMERON:  The issue of risk may be the central point in the
proceedi ng, actually. Al right.

Larry, we'll give you the last word, and then we'll take a
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br eak.

CHANDLER: Just a couple of quick observations, if | could.

Jill and Tony had alluded to difficulties and concerns
related to the inability to get into certain matters because they' ve
been generically resolved, and I would just point out and |I'm sure Tony
appreciates that there is the opportunity to challenge the application
of specific regulations in specific cases.

It's an extrenely high threshold. | don't know that it's
one that's ever been used successfully, candidly, but it's an
opportunity that is there. Rules can be chall enged.

Then Tony and Tony nade observations about participation
with the staff, participation at nmeetings between the staff and |icense
appl i cants, and just for perspective, | think Tony Thonpson is right.

There are opportunities provided to menbers of the public to
attend neetings between the staff and applicants. At the sane tine, in
fairness, those neetings typically are open for observation and not for
full participation.

So, clearly, nenbers of the public have an opportunity to be
there, to observe. | wouldn't say they' re never afforded an opportunity
to ask questions, but it certainly is not a full participatory
opportunity, in fairness, to nenbers of the public who m ght want to be
t here.

The other thing that that raises, however, is a question of
noti ce and when notice of an opportunity for a hearing is provided, and
| guess Jimwas only in maybe high school at the tine, but Tony and I
remenber, and maybe sone others, when the Commi ssion's regul ati ons were
different.

In fact, notice of opportunity was not given until the staff
revi ews had been conpl et ed.

In fact, the criticism Tony |evel ed perhaps was justified at
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that tinme because it was well recognized that the staff woul d have gone
t hrough di scussions with |license applicants prior to a time in which
public invol verent was afforded

Those regul ati ons were changed -- it was either '72 or '74
when the rules were restructured -- to provide for early notice, notices
provi ded very shortly after an application is received.

So, neetings then between the staff and applicants are
publicly noticed.

The public has an obligation to come in early in the
process, but they al so have an opportunity early in the process to
observe and take fromneetings with the applicants concerns that the
staff may have, as well as an opportunity early on to see the
appl i cati on and supporting docunentati on.

CAMERON: Ckay. Thanks, Larry. W are going to cone back
to discuss these issues.

El l en?

G NSBERG  Thanks.

At the risk of alittle bit of repetition, | think it's
really inmportant to articulate one of the industry's views on an issue
that's been bandi ed about here sonewhat indirectly, and that is the
i ssue of this resolution of issues generically.

| think the industry thinks that there is a -- the agency
has | ong done this, there's efficiency, these are generic issues that
apply to licensees across the board, and there is a public participatory
opportunity when you go through the proceedings at the NRC, the Federa
Regi ster notice, the opportunity for conment, etcetera, etcetera.

| do not want to -- we would not want to see the NRC sonehow
use or view generic issues as an opportunity to be revisited.

I think case lawis pretty clear here, first of all, but

second of all, generic issues are very appropriately eval uated and
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resol ved generically, and the industry feels very strongly about that,

and that's an issue that's been back and forth here a little bit, and I

just wanted to put that on the record, and that's government-w de
There's not hing uni que about the NRC with respect to how it

handl es rul e-nmakings in the context of the notice and comment, etcetera,

et cetera.
CAMERON: Ckay. Thanks.
Let's take a break till 10 to. That gives you about 20
m nut es.
[ Recess. ]
CAMERON: I'd just like to rem nd everybody to try to speak

into the mcrophone, because people out here are having trouble hearing
you.

I want to give you a chance to come back and comment on sone
of these things that we have di scussed, but | wanted to ask Jay and
others about an issue that Jay had raised this norning when we first
began, and that was proceedings too |ong, which I'mdistinguishing from
a problemthat |I put up that Susan raised, which was del ay by
i ntervenor, underlying cause, perhaps biased deci si on-making.

We' || go back to explore that, but for exanple, | haven't
heard anybody say we shoul dn't have cross-exam nation, all right, as we
| ook at the problens with the current process, and |I've been told that
there may be some inplications for cross-exam nation as an underlying of
proceedi ngs too long, and this gets us into this case managenment issue
as a potential solution, perhaps, to be discussed, but | guess | just
wanted to make sure that we paid attention to this proceedings too |ong,
and | think the word was "interm nable" that Jay used this norning, and
| guess | would just like to open that up for discussion, to see if
people want to talk a little about what some of the underlying causes,

per haps, of these interm nabl e proceedi ngs are.
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Jay?

SILBERG  Case managenent, | think, you know, solves a |ot
of probl ens.

Intermnability in sone cases has been because deci sions go
unwritten or unissued, in some cases because discovery gets strung out
forever, in sone cases because | think cross-exam nation becones endl ess
and pointless, and there, | think, are cases where cross-examnation is
not worth doing, in sone types of issues, in sonme types of proceedings,
not necessarily across the board, although I think we can have
phi | osophi cal di scussi ons on whet her cross-exam nation is, indeed, the
engine of truth for scientific issues, and | think nost witers,
schol ars have said it shouldn't be and there ought to be other
mechani sms, Steve's experience to the contrary. | can say that since

he's not here.

But | think that is -- I think that is one of the issues on
schedul es.

I think there are a variety of ways that that can be
managed. Case managenent is one. Generic issues -- | agree with the

|atter part of the discussion before, that if we allow generic issues to
be resol ved by rul e-nmaki ng and then put back on the table, I think we're
reversing 100 years of administrative |aw and Supreme Court case
precedent that | think is fairly well accepted by al nost everybody, at
least, and I think, if -- in fact, one of ny recommendations for the

per manent repository 15, 20 years ago was we ought to try -- the

Commi ssion ought to try to set forth the criteria nore precisely, and

t hrough rul e-making, in order to take those decisions not off the table
but to make themearlier, give people an opportunity to participate
early on, and then it becones sinply a matter of establishing whether
you fall within the paraneters that have been established by the rule.

I think there are a nunber of areas where that's being done
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t oday.

In the Part 72 proceedi ngs where people are now using the
certified spent fuel storage casks in the rul e-nmakings that have granted
the certificates of conpliance, | think that's been a very hel pful
addition to the process.

Peopl e are not frozen out. The sanme people who are
proceedi ng, who are participating in our site-specific |icensing case
are also participating in the generic |license of the casks, and their
views are not being ignored or swept aside.

I think there are a variety of devices which ought to be
used. Sone of themare now Sone of them should be used nore. Some of
themaren't.

Tony's suggestion of a different kind of administrative
review process was a very interesting one, to let the intervenors cone
in, to have everything totally transparent, they become a full party.

We might not even charge themlicense fees to participate.

But I mght well be willing to consider that provided that,
when you get to the end of that process, that's the end of the process.

You don't have hearings, because all the issues have been
vetted in a, if you will, scientific, technical forum everyone's had
their day in court in a scientific and technical court, rather than a
court of law, and we'll nmake the decisions that way.

That is, perhaps, nore typical of the way technica
deci sions are nmade by adm nistrative agencies if you want to | ook at new
drug applications or FAA certifications or, you know, |ots of other
i ssues.

You don't have, you know, a public hearing before the FAA
before you issue a type certificate for the 747, and you don't have a
public hearing with intervenor funding before you approve sone new drug.

Maybe that is worth exploring. I, for one, don't think,
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t hough, that Tony and his clients would be willing to make that part of
the grand bargain, if you will, but I mght well be willing to consider
it.

CAMERON:  Ckay.

SILBERG | think that's beyond the scope of this discussion
alittle bit.

CAMERON:  Are there any other problens that we should get up
here before we go back and di scuss these, and we can go from nost
recent, since there seens to be sonme need to tal k about that.

Jill?

ZAMEK: It was brought up earlier about neutral presiding
of ficers being a problem Sonebody el se brought that up and | agree.

CAMERON:  Good point. | mean that was a di scussi on we had.

SILBERG |Is the concern that the current ones are not or
sone of themare not?

ZAMEK: Correct, or with the changes, that perhaps they
woul dn't be. So, it's just a concern that we nake sure we have them

CAMERON:  Any ot her new problens that we want to put up here
bef ore we go back?

RICCIO Not really a problem Chip, but I guess | want to
comment that we have already had a grand bargain, apparently, at |east
according to Conmi ssioner Bradford, to get to the process where we are
now, and now the industry wants to renege on that, the industry and the
agency wants to renege on that prom se.

CAMERON:  So that everybody understands what you're talking
about -- and I'mnot sure, at least, that the agency is saying that it
wants to renege on anything. | don't know about the industry, but could
you | et peopl e know what you're referring to?

RCCOQO Ckay.

When we opened up this discussion this norning, | referred
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to a comrent by Commi ssioner Bradford that, in order to get the current
hearing rights that we currently enjoy, we had given away our rights to
| ocal -- as a local regulation of radiological health and safety and
limts set forth in the Price Anderson Act. At least that was his
under st andi ng of the grand bargain that was struck, and obviously, the
i ndustry has a different perspective on that grand bargain.

SILBERG First of all, Price Anderson was passed in 1957
The Atom c Energy Act and Section 189 was passed in 1954. So, we've got
a three-year disconnect.

RICCIO At any rate, basically we have little faith that
any grand bargain structure is going to put us in a better position to
defend our rights, and again, | hate to be drawi ng us back to the SRM
but when | say the Comm ssion wants to circunscribe our rights, |I'm
tal ki ng about the SRM

W' re headi ng down a path that they've already, you know,
signed off on, the Commi ssioners all voted upon it. So, why should we
be tal king about it as though it doesn't exist?

CAMERON:  Jim could you -- this has conme up several tines,
and there m ght be sonme different answers to what you're raising,

i ncludi ng even though there is an SRM the Comri ssion also in that SRM
asked for the staff to get early feedback fromthe affected interests.

That SRMis not necessarily witten in stone, okay? The
Commi ssi on can change their mnd based on what they heard. But when you
say that the SRM has set the scope here, is there a specific -- is there
-- I"'mnot sure that the direction was that specific.

RICCIO | was referring to setting out both on a
legislative track as well as a rule-nmaking track to basically change our
rights from-- you know, under formal to informal hearings. That's what
I"mtal king about. Go ahead with option four, | think it was, in the

SECY paper.
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CAMERON:  Joe and Larry, maybe you can address this, because
I never read option four as maki ng a decision about whether formal
hearings should be elimnated, and | keep getting confused when you
bring this up, Jim and | see where you're com ng fromnow, and naybe we
should clarify this, because | don't think that it's as it mght appear.

Joe?

GRAY: | think the option four was a -- is a proposal to
proceed administratively with an exploration of ways to inprove and de-
formali ze the agency's hearing processes and, at the sane tinme, a
proposal to seek legislation that would make it clear that the agency
has the flexibility to de-fornali ze.

I guess we haven't read the Conmi ssion's SRM as a hard and
fast direction to come out any particular way but, rather, we've read it
as a direction to explore, do some of what we're doing right here, and
to cone back to the Commi ssion with a proposal as to how the hearing
processes m ght be inproved.

It's possible the proposal would be sonething along the
lines of do nothing, but I think --

RICCIO Wasn't that an option they al ready denied, though?
Wasn't it one of the other options?

CAMERON: | think this is an inportant point for people to
under st and.

GRAY: At the outset, the Conmission did not choose the "do
not hi ng" option. They basically said nove forward, explore it, cone
back with a proposal

CAMVERON: Wi ch does not nean that the result has been
dictated yet at this point.

RO SMAN:  Wth all due respect, Joe, before |I tal ked about
di s-ingenuity. The Conmi ssion has made a decision that the CGenera

Counsel's rather extrene view of the 30 years of history, 40 years of
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hi story of this agency are neani ngl ess when it conmes to adjudi catory
heari ngs.

That is the nost fundamental question. The Commi ssion
decided that. This statement says they decided that. This should,
arguably, be appealable, if it had been nade public in the usual way.

So, it's disingenuous to tell us that this train has not
already left the station. Al that's left is whether or not it's going
to run over everybody on the track or only some of the people on the
track, but this is a done deal

And with all due respect, if you want us to participate in
this process in a neaningful way, please don't patronize us with this.

That statenent that reads, "The rul e-making should outline
the NRC s discretion and flexibility to determ ne the type of proceedi ng
for hearings" is a nassive sea change in the Conmi ssion's position, in
our view, fromwhat the Conmm ssion has stated and what Congress stated
when the tenporary operating license statute was passed in 1972, and if
you |l ook at the legislative history of that, which the General Counsel's
meno does not address, it makes crystal clear that adjudicatory hearing
rights are built into 189 and that they had to be continued in the
tenporary operating |license

So, the Conm ssion wasn't even nade aware of that piece of
| egislative history, but it's now nade the decision, and the decision is
that all we're going to tal k about is how nuch danage you' re going to do
to the formal hearing process, not whether you' re going to do damage to
it, and I think we just ought to be honest about that.

CAMERON:  Tony, | think that there still is -- there may be
a legitimte m sunderstanding here about that. |'mnot sure that
they' re bei ng di si ngenuous about that, although it nay appear to be that
way.

Larry, do you want to add anything to what Joe said, because
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it's a fundamental point.

CHANDLER: | had earlier said that | would not |look at this
as a pre-ordai ned course that we're enbarked on, sinply focused on how
best to abridge the rights of the public to participate.

I think the Conm ssion has charged the General Counsel with
conducting, as Joe just said and | had said earlier, a reasonable,
realistic, and thorough exam nation of the current processes to see
where they could be inproved, informalized where possible, to nake the
process work better.

I think if you look -- and you say it's a colossal sea
change.

If you | ook back in the Comm ssion's decision going back in
West Chi cago, they recognized there the tremendous flexibility afforded
the Commission in defining its adjudicatory processes, and this is
carrying forward, really, on that kind of analysis.

RO SMAN:  (A) That's one court. (B) If what you and Joe are
saying is true, then we woul d expect to see within a week a
clarification nmeno.

CHANDLER: | don't think one is necessary.

RO SMAN:  Well, then | think we've got a problem Because
if what you're saying is so, it's not what's said in there, and we can
| ook at the words. |If that's what the Conmi ssion intended and there's
an honest m sunderstanding, then |l et them say that.

We're not tal king about a rule-making. We're tal king about
a menorandum sent out by the Conm ssioners. |It's not a conplicated
thing to do if they agree with what you and Joe are articulating to us.

CAMERON:  Ckay. Well, that recommendation is on the record,
and | think there probably will be a summary of this neeting prepared
for the Conmi ssion, and perhaps that will be forthcom ng.

I think we have the problens identified. Let's go back and
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tal k about them but let's take these cards that are up right now.

Al an, you haven't spoken too nmuch with us today. Wy don't
you tell us what's on your m nd?

HEI FETZ: Well, | haven't spoken too nuch because |'ve been
listening, and |I've been trying to understand what the concerns are
around the table.

It seens to ne that, before we get hung up in the |abels of
what's formal or informal, we ought to | ook at what is the problemwth
the formal proceeding in the first place, and the one thing that |I seem
to see agreenent on is delay, the length of time that it takes.

| heard about a seven-year proceeding. Wll, a seven-year
proceedi ng i s not because of cross-exam nation of witnesses in those
cases.

So, it seens to me that you have to take a | ook at what
causes delay in proceedi ngs, and proceedi ngs have to be divided into
three segnments -- the pre-hearing segnent where you' re doing your
application, your staff work, and getting prepared for the hearing; the
second is the hearing itself; and the third part is, after an initia
deci sion, whether it's by an individual judge or a board or whatever,

t hat deci sion then gets appeal ed.

In the usual course, in nost agencies -- and again, |'m not
speaki ng about the NRC. | don't know what happens at the NRC, but |et
me just tell you what happens everywhere el se.

The greatest anobunt of delay that | have seen is fromthe
time an initial decision is rendered and the tinme a conmission renders a
decision after the initial decision.

So, if that is a problem then you have to start backwards
and say what can we reasonably do to get an appeal of a decision decided
qui ckl y?

What | see people tal king about is also a cross-over between
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part two, the hearing, and appellate aspect, and that is when you're
tal ki ng about interlocutory appeals and you're tal king about petitions
for re-hearing on notions or whatever.

Those are also very calcul ated to del ay proceedi ngs, and
per haps you ought to look at limting interlocutory appeals to -- the
nost extraordinary questions of policy are those that present new
qguestions and not just another bite at the apple, and the sane thing on
petitions for rehearing.

If you want case managenent, you want someone to listen to a
nmotion on the one side, a response on the other side, and then make a
deci sion, make a decision, then nove on with the proceeding.

If the decision is a bad one and is error, it can always be
appeal ed later, but this idea of trying to appeal everything pi ecenea
is something el se that just del ays and del ays and del ays.

Better to have a decision that's out there that you don't
li ke and take a chance on appealing it and getting it reversed later on
and see what the relief has to be rather than saying we've got to
correct this thing now.

So, those are suggestions that | would have there.

The hearing process itself, the presiding officer does have
to control the proceeding, whether it's an oral hearing or a paper flow
hearing, and there are ways to do that.

Paul teaches a course in conplex case managenent out at the
Judicial College. | took that course out there before Paul arrived, and
it was given by Federal District Court Judge Fred Lacey, who knew how to
rocket docket before the rocket docket was invented, and there are ways
to get people to do things quickly and still guarantee due process
rights.

One of the things that he had suggested and that used to be

done all the tine at some of the other regulatory agencies was to get
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all expert testinmony in witing, direct testinony. The only ora
exam nation of an expert w tness would be cross-exam nation.

There's no reason to put an expert on the stand and to have
that expert give direct testinony orally. Wo wants to sit there and
listen to his qualifications and all of this stuff? Put it in paper,
and if there's any controversy, |let sonebody examine on it.

If you put his testinmony in witing, then you get -- there
are two advant ages.

From t he sponsor's perspective, the testinmony can be ordered
beautifully and set out as best as you can possibly set it out. You
don't take the chance of having an expert getting up on the stand and
fumbling his testinmony. So, that's fromthe sponsor's point of view

From t he cross-exam ning point of view, you get the
testinony in advance of the hearing. You get a chance to |et your
expert look at it and analyze it and come up with a pointed cross-
exam nation that does away with trying to think on your feet while
you're there, but you're prepared to do it.

The only direct testinony you need for the expert witness in
that case is you put himon the stand, you have himintroduce hinself,
you give himhis testinmony, you say is this your testinony, he says yes.
Do you have any m nor corrections to nake? There's a typographica
error on page 32, it's a period. Anything else? No. | tender the

wi tness for cross-exam nation. That does away with a trenmendous anount

of tine.

So, there are ways of doing that.

If you start to | ook at these ways of speeding up the
hearing process, then what becones a formal proceeding -- it's a formal

proceeding, but it's a fast formal proceeding.
So, you're not concerned about saying, oh, get out of this

formal proceeding, we've got to get to sonmething informal. Well




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

157

somet hing i nformal, depending on the way it can be structured, can be
much sl ower than the formal proceeding.

The best cases that | ever presided over were ones where
rules were practically nonexistent and | was able to sit down with the
attorneys in a case and we prescribed a whole series of discovery
functions and timng, nmotions practice and everything, and got the cases
done in a very, very short period of tinme.

In regulatory reform you can go fromone extreme to
another. | have a device that will give you the fastest decision in the
worl d on any kind of a case, regardless. It's in ny pocket, and it's
called a coin.

Now, that's fast decision-making. 1It's not necessarily good
deci si on-making, but if you want it fast, you can get it that way.

You can also get it much nore slowy, and you can go to a
seven-year or a 12-year kind of scenario, but it is possible to conduct
adversary adjudications within shorter time-franes and do it with all
due process protections as long as you can cone up with an agreenent on
how | ong should it take to do adm ssions, how |l ong should it take to do
interrogatories?

If you re going to do any kind of depositions, ook to this
prospect of saying that a deposition can only be one day, seven hours.
Is that a possibility? How nmany w tnesses?

If you look at it that way and you try to tel escope down the
time periods, you can have a full panoply of due process rights wthout
stretching these cases beyond what is reasonable, and I think that's
where your focus ought to be.

CAMERON: Ckay. Thanks a lot, Alan. | think tonmorrow we'l|
exam ne how we might rmake that work here and which of these probl ens
that's going to address. The Commi ssion does have a policy statenent

out of sorts on case managenent. It would be interesting to hear a
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di scussi on about the different perspectives on how well we're doing on
case managenent and what do you do to nake that better, and does that
solve the types of problens that people are concerned about and that the
Commi ssi on m ght be concerned about ?

Let's hear what Bob has to say.

BACKUS: It's interesting we're tal king about del ay, because
I don't know how that got injected into here, but this is an exanple of
where we need the case study that Tony was tal king about. You have to
| ook at, really, what was the del ay.

Di ane was telling me that, you know, the uranium enrichnment
thing down in Louisiana is often cited, and there were several years
when t he applicant abandoned the project that's not acknow edged when
they tal k about how | ong the proceeding took, and | could certainly
explain the so-called delay on the Seabrook thing by numerous Comm ssion
interventions in the proceeding.

So, | think we need that case study to see whether delay is
a real problemor just a handy thing that the politicians latch onto to
castigate this agency, because all they see is the nunber of nonths or
nunber of years it took fromapplication to decision, and you need to
know what's behind that.

I had a couple of other problens | was going to discuss,
just let you list.

One is standing. As | was saying during the break to ny

friends here on ny right, I don't think we should |l et standing becone a
big issue and spend a lot of time onit. | think we should |et people
in that want to get in, like you do, certainly, in our state court, with

very broad standing, very l|iberal standing requirenents.
Everybody has a great concern that ne'r do wells will come
in and screw up the process. | don't think that really happens.

Litigation isn't bean-bag. I1t's hard work. It takes a lot of effort.
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It takes a | ot of nobney, which nost people don't have.

I don't think you're going to get people in if they don't
have a genuine and legitimte concern, and if you do, that's what your
presiding officer is there for, and he's got tons of authority under
your CFR to handl e non-productive participation, tons of authority that
can be exercised.

So, instead of having all these fights over standing, |
would let themin.

Same with the contention issue. | think we should go back
to what the Comm ssion said originally was the standard for contention
It was noticed pleading |like you had in the Federal court. You know,
the other driver negligently turned and ran into ne and caused ne
injury, in violation of the rules of the road. GCkay, you're in. Later
on, you have to specify what that's all about.

But | would say |let people in, open up the process, insist
t hat neani ngful discovery be done, and then you'll cut down on the
cross-exam nation, which | agree with Steve we certainly can't forego,
because it is the best engine for the discovery of truth, as Dean
W gnore once wote.

End of speech

CAMERON:  Thanks, Bob.

Susan.

H ATT: 1'1l just pick up on a few points that have been
made.

First, with regard to what Judge Heifetz tal ked about, the
pre-filed witten direct testinmony, | would note we already do that
under our rules of practice. So, it's already there.

Tal ki ng about interlocutory appeals, this is another case
where the rules can work both ways. | recall in the Perry case where

Jay filed a nunber of interlocutory appeals in the formof notions for
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They were not particularly

H ATT: Going back to this idea of this bargain that former

Commi ssi oner Bradford tal ked about, | recall

seei ng a NUREG t hat

docunmented a process sonmewhat simlar to this back in June of 1978, |

know Tony was a participant in, and | believe it was Gerald Charnoff of

Jay's |

aw firm was also a participant, and he nade, remarkably, the

same statenent, that this was a trade-off bet

hearing rights,

'50s, and that's docunented. Maybe it wasn't

| have

sil entl

it wll

that NUREG and it's in there
CAMERON: Ckay. Thanks, Susan
Mal .

ween Price Anderson and

that this bargain had al ready been struck back in the

document ed correctly, but

MURPHY:  Sonme of you may wonder why I'msitting here

y and not bringing up any probl ens.

["msort of Iimting ny participation in this effort to how

i npact the high-level waste repository, because ny experience

with other nuclear licensing is so old and nmusty that | don't want to

enbarrass nyself by bringing it up, but I"'msitting here listening to

the various problens that

people are throwi ng out on the table,

begi nning with Tony Roi sman, and realizing that nost -- certainly not
all, and some of the ones that Tony nentioned, definitely not, but many
of the problens that people are nmentioning with respect to the hearing

process don't pertain to the high-Ieve

i censi

state,

ng proceedi ngs, at |east, because the

the |l ocal governnents, and the public

wast e process as the pre-

potential intervenors, the

itself is already afforded

those sanme rights that people are sitting here tal ki ng about being

granted in any changed hearing procedure.

But our process is so unique that

I'"'mnot certain that it
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transl ates easily to other licensing proceedings that the NRC m ght be
engaged in.

For exanple, we have a statutory site characterization
process where Congress has nandated certain interactions, certain
cooperation between Federal agencies, etcetera. |It's been going on for
17, 18 years now.

There have been dozens, probably hundreds of i nformal
nmeeti ngs between the NRC staff and DOE, technical exchanges, as we call
them between the NRC staff and DOE, Appendi x 7 neetings, which are
anot her kind of even less formal interchange between DOE and t he NRC,
and all of those neetings are open to the public.

We attend them W have an on-site representative
desi gnated who has an office in the DOE offices in Las Vegas, who has
anot her office available to himout at the -- out at what's called the
Field Operations Center, next to Yucca Muwuntain itself.

There's daily contact with the Departnment of Energy, with
the NRC on-site representatives, whose office suite is next -- you know,
al rost adjacent to the Nye County office suite in the Departnment of
Ener gy bui | di ng.

The menbers of the public can attend any of those neetings,
and do. Judy Trikle, who represents the Nevada Nucl ear Waste Task
Force, a public citizen's group, is at virtually every single neeting.
Citizen's Alert attends sone. NRDC could attend if they wanted to.
Anybody could attend if they wanted to.

So, many of the things that you're bringing up as concerns
and problens that tend to sl ow down the hearing process, because public
i nterest groups or public citizens or intervenors or however you want to
desi gnate them have this tremendous job of catching up once the license
application is filed, don't necessarily apply in our case.

The other major difference -- and you mght -- those of you
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who are on the table who aren't famliar with it mght take a | ook at
this evening, and we could talk about it tomorrow, | guess -- is sub-
part J, which itself, in a sense, constitutes a grand bargain.

It was a |l arge grand conprom se that Jay Silberg and I can
take sone personal credit for crafting in which all sides, for the only
time in the high-level waste process, at |east, gave up sonething in
exchange for sonething el se that they thought was in their interest.

DOE, the NRC, the State of Nevada, the |ocal governnents,
the environnmental groups, all with differing interests in the program
were able to fashion a conprom se which produced the original sub-part
J, the so-called |licensing support systemrules.

They have since been added to and subsequently anended to
change the licensing support systemfrom a stand-al one, nonolithic,
huge, very expensive systemto a web-based docunent exchange system but
assum ng that thing is going to work -- and | remain confident that it
will -- we're not going to worry about discovery, document discovery,
because everybody who intends to participate in the hearing, in the
licensing process, as a pre-condition to that participation, is going to
be required to post all of their relevant docunents and docunments which
are likely to lead to the discovery of rel evant evidence, of adm ssible
evi dence, on a web-site and nake them avail abl e over the internet.

Nye County is in the process of upgradi ng our web-site right
now. The Departnment of Energy, which has a massive problem because
t hey' ve got hundreds of thousands of docunents to deal with, has been
working on it for years.

So, a lot of these problenms, you know, aren't going to exi st
in the context of the high-level waste |icensing proceedi ng because of
the trenendously long lead tinmes involved and the fact that the public,
through their representatives, has been able to participate so

ext ensively throughout the process, and it may be, rather than throw ng
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the baby out with the bath-water -- and | don't like to use the words
again, but | guess | have to, in tal king about going froman informal --
and there are sone |icensing cases today, obviously, wherein formal
rules are perfectly valid, but rather than going froma formal to a nore
i nformal rul e-making nodel, it may be useful to take a | ook at what's
been happening for years in the high-level waste -- in the Yucca
Mountain programto see if there isn't some way that the public can't
get involved in this process at the outset.

We don't get internal staff nenoranda. W don't get
di ssenting opinions routinely. W don't get invited to neetings where
two Departnent of Energy scientists are beating on each other or where
the NRC is questioning the work done by its own Center for Nucl ear Waste
Regul atory Analysis, etcetera, and I'mnot sure that any process we
could fashion would ever go that far, and I"'mnot sure it's desirable to
do so in the first place

But short of those kind of things, | already enjoy all of
the things that nost of you have identified as concerns. Sorry, but
that's just the way it is.

[ Laughter.]

MURPHY: This al so, of course, excludes the, to many of you,
I know, very critical issue of funding. W are funded. W' re funded
directly by an appropriation from Congress out of the nuclear waste
fund.

We're certainly not funded as well as we ought to be, you
know, and it certainly inhibits, and it's going to limt the kind of
issues we'll be able to deal with in licensing, and it's forced us to
prioritize what things are really truly inportant to the Nye County
program and whi ch ones aren't, but we do have noney available to allow
us to participate in the program

Al'l of these other things that |'ve been tal ki ng about, of
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course, presuppose that from sonewhere, either utility funding, funding
from Congress, or bake sales, the traditional nmethod of funding
i ntervenors, that sonehow there's a few dollars available to do this.

CAMERON:  And | would just note, before | go to Jay -- |
think you want to anplify on sone of Mal's remarks -- that although the
governnent entities mght be receiving funding, the citizen group
community is still in the same --

MURPHY: They were at one tinme. The Nevada Nucl ear Waste
Task Force received a grant fromthe State of Nevada's Nucl ear Waste
Policy Ofice. That is no longer the case for a couple of reasons.

The principle citizens group which is actively involved in
the Yucca Mountain programright now has raised its own noney. They
have no outside source of funds, and they have no program source of
funds what soever.

CAMERON:  Ckay.

Jay, do you want to just tie on to Mal's sub-part J, and
then we'll go to Diane and then down to Tony?

SILBERG | was actually going to expand on that a little
bit. The repository process is not the only one in which the bells and
whi stles are available. In fact, in our current EFS case, we have put
on the record every docunent, you know, that we have

The entire four-volume cal cul ati on package was nade
avail able a month after the application was filed and several nonths
before contentions were due to be filed.

The neetings are all open. |In fact, our problemis that we
can't have nmeetings with the staff on a as-needed basis, because we have
to have this two weeks pre-notice. So, by the tine we need to get
somet hing done, it's too late if we five the notice, you know, that the
staff is insisting on.

So, actually, it's getting in the way of interactions
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between the applicants and the staff, but it is and has been fromthe
begi nning a very, very transparent process.

We have an open docunent discovery where all rel evant
docunments on both sides have been made avail able fromthe very
begi nni ng, courtesy of Judge Bol |l werk, and we have a massi ve docunent
roomout in Salt Lake City that is free and open roam ng for the
i ntervenors out there.

Most of those don't have a fundi ng probl em because the State
of Utah has a nmuch | arger budget than I think we have as the applicants
and maybe nore than the staff has, and | think that's probably nore true
today in reactor cases, as well.

Certainly, in the Baltinore Gas |license renewal case, there
were tens, maybe hundreds of neetings that were open to the public years
before the application was put on file.

Sections of the application in draft formwere nade
avail able to the public, put in the public docunent room

This was an extrenely open process, and | think to say that,
you know, you get involved in the marathon in mle 25 and you've got to
catch up, I think, is overstating it quite a bit.

There's, from our standpoint, probably nore openness than is
good for the technical review right now because it gets in the way of
the interaction rather than assist the interaction.

MJURPHY: Sonme of these in the Yucca Muntain -- tal k about
transparency -- for some of these neetings -- and | don't nean the
public meetings of the ACNWor the nmeeting that you're going to be
facilitating next Tuesday, for exanple, Chip, but for sone of the
informal interactions between the staff of the NRC, the staff of DOE
etcetera, we have nmenbers of the press there.

|'ve been to neetings in which tel evision caneras were

present in the roomwhen people were hassling out whether or not sone,
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you know, section of the total system performance assessnent was based
on adequat e nodel i ng.

It's an extrenely transparent, open program and |like | say,
because of the unique nature of that, | don't know that translate all of
themto any other licensing proceeding, but it seenms to ne you can
transfer quite a bit of it.

CAMERON:  Ckay.

Tony brought up this norning -- and Bob just referred to it
-- this aspect of doing a careful evaluation of existing cases to see
exactly what works and what doesn't, and Bob tied it to del ay.

That's a solution in terns of trying to address this
probl em

I think that the things that Mal said and Jay said and Judge
Heifetz are starting to get us to potential solutions for the problens.

In the case of sub-part J or the private fuel storage, there
may be | essons learned right within the NRC framework at this point that
could be nore carefully explored or taken advantage of it.

MURPHY: Let me just say one word about standing, too,
before | forget about it, because | want to help out my friend, Jay
Si | berg here.

We tal k about standing in the context of the environnmenta
and citizens groups being denied access to this process fromtinme to
time, and |'ve always considered it somewhat preposterous, for exanple,
that under -- things may have changed in the | ast 10 years since we
first started tal king about this, you renenber, Jay, in the LSS
negoti ations, but at that time, at |east, the NRC took the position that
the utilities thensel ves, which were funding al nost the entire high-
| evel nucl ear waste process, would not have standing to participate in
the licensing proceedi ng, because interest had to be sonethi ng other

than financial or economic interest, even though you were paying the --
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like | say, except for the defense waste -- the entire freight.

So, if we're going to liberalize standing rules, which I
absol utely support, Bob, we ought to liberalize themto the extent that
Jay Silberg's clients can get in the door, too, just out of a sense of
fundanent al fairness.

CAMERON:  Ckay. Thanks, Mal.

Di ane.

CURRAN: A m nute ago, Chip, you made a general reference to
these problens, and | think ny big problemis that I don't know what the
problemis.

When | read this staff requirenments meno, | took it as
basically a declaration of the death knell of the formal hearing process
for NRC adjudications, and | still don't know why, and you know, we've
had a really interesting discussion here today, and we have put sone
good things on the board, but | still don't know why, and | am guessing
that this cones out of a process that started sumer before this past
sumer, after the LES withdrew its license application and Chairnman
Jackson was called on the carpet before sone nmenbers of the Congress and
basically read the riot act, and then, shortly after that, | was in the
m ddl e of a proceedi ng where we got an extremely, extrenely tight and
draconi an schedul e and were told by the presiding officer I can't help
it, I have been ordered by the Commi ssion that we have to clanp down on
| i cense proceedi ng schedul es.

I amguessing that this is just another reaction to that
kind of political pressure, because it doesn't reflect any kind of
reasoni ng by the Conm ssion.

W' re concerned about X, Y, or Z, and therefore, we're doing
A, but we want to go fromformal to informal hearings, and | would just
really urge the Ofice of General Counsel, when you're dealing with

this, go back through the Conm ssion -- | know this has been said




© 00 N o 0o b~ W N P

N DN N N NN P P FPRPRr R, PR R R
o A W N P O O 0O N O 0o b W N P, O

N
L

168

before, but go back through the Conm ssion and ask what is the problem
what do you want us to |ook at, and don't take this discussion today as
t he homework that needs to be done.

A great deal nmore -- first of all, the issues have to be
clarified, and then a great deal of work has to be done. W have a
process that's been going on for many, nmany years, and a very vague
proposal to conpletely change it.

CAMERON: I f anything, this discussion today m ght only
demonstrate that there is not a whol esale problemwith the forma
hearing process that needs to be fixed by going informal, and the staff
is going to communicate with the Comm ssion about the perception that's
presented by the SRM and | think that we need to do a better job of
expl ai ni ng that.

The only way that | can explain it -- and perhaps Joe and
Larry can think about this overnight and we can try to do a better job
of it this nmorning -- is that the so-called |egislative solution or
| egislative option is independent of any policy-based conclusion that
the Comm ssion has reached that the formal process should be changed in
a whol esal e way, and that may be hard to gl ean fromreadi ng that, but
think that that m ght be the intent

But | don't want people to -- | nean we can -- one solution
tothis is to go to the Conmssion for clarification, as Tony suggested
and you' re suggesting, but I would like to hope -- | would like to think
that we coul d perhaps provide sonme clarification on this before the
meeting adjourns tonmorrow, but we'll have to see if we can do that, and
I think that we understand -- the staff understands what your concern
is.

CURRAN: That's quite a major undertaking to get |egislation
passed just so you can keep it in your back pocket.

CAMERON: Al right.
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Tony?

THOWPSON: | think that we ought to recogni ze something here
that we haven't brought up today, and that is that it is not only -- the
del ays involved are not only the result of the hearing process.

They are frequently part and parcel of the |icensing process
itself that goes on and on and on and on either because there naybe
aren't the resources or people don't want to face up to the problens,
whatever it is.

So, it isn't just the hearing process. Sonetinmes, when the
hearing process becones pondersone and is tacked on to the tail-end of a
pondersore |icensing process that you get a problem and then to have
somebody come in at the |ast nonent and say, well, now, | want to redo
the whole thing, | want to re-look the whole thing, it seens to ne
that's unreasonabl e.

I think, you know, if you, for exanple, in the relicensing
of reactors context, know which reactors are going to be applying to
relicense and the information is public, then if you're interested in
it, you ought to go and get involved, but don't get involved three years
after the -- or four or five years after the |icensing process has gone
its whole self, there's been an ER or EI'S or whatever it is, and then
say in the hearing we've got to go back and redo this.

That's not fair, and that's not appropriate, and there's no
excuse for it, frankly.

If you're interested in it, then you need to get in it from
t he begi nning, as far as |'m concerned.

Now, one of the things I know in NMSS did here recently was
to set up conpl eteness reviews so that when a |license anmendnment cones in
or a license application conmes in, within 90 days they will tell you
whet her it's conplete enough to go forward or -- it doesn't nean it's

absolutely conplete, but it's conplete enough to go forward, so that you
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don't wind up, three years down the road, with the staff saying this is
i nconpl et e.

So, there are probably things that the staff can do in the
licensing context that are just as inportant as |ooking at problems with
t he hearing process.

I comend to your attention the Court of Appeals decision in
the Enviro-Care versus Quivira and International Urani um Corporation
case. This canme down here, | guess, last week. Two inportant things in
t hat .

It has to do with standing, and it basically upholds the
Commi ssion's position that a conpetitor who's really only alleging the
fact that the |license amendnent granted to the |icense applicant or
anendnment applicant -- the only conplaint is that this will injure, in
this case, Enviro-Care's conpetitive status is not a basis for standing.

The Commi ssion held this in two cases, and it even then goes
on alittle further. The Comrission said we're not going to allow a
competitor, for exanple, to conme in and abuse our hearing processes and
our regul atory processes for their own personal reasons.

The other inportant thing that this case says and which
Prof essor Lubbers, I'msure, will be interested in is that, when the
Commi ssi on makes a decision about its hearing processes, including the
i ssue of standing, it isn't an Article Ill court, it is interpreting the
Atom c Energy Act, it gets Chevron protection

If the statute is ambi guous and the Conmmi ssion's position is
reasonabl e, the Conm ssion's decision gets Chevron protection

If the Conmi ssion were operating under the Administrative
Procedures Act, it would not get Chevron discretion, because that's a
statute that's applicable across the board to agencies.

So, it is directly relevant to the issues that we' ve been

di scussi ng today.
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CAMERON:  Ckay. Thanks, Tony.

Let's go to Joe and then George and to Ellen and then come
back to Tony.

Joe?

GRAY: Just a couple of clarifications, I guess, and |I'm not
going to tal k about the SRM

Chi p, you asked about cross-exam nation and protracted
cross-exanm nation and the effects of that. | have not heard for the
| ast 13 or 14 years conplaints about protracted cross-exani nation.

In fact, since sometine in the early '80s, when the
Commi ssion put out one of its earlier policy statenents on adjudications
where they suggested that plans should be used, | think the |icensing
boards have been fairly astute at controlling cross-exanination, and if
it's not controlled by the board itself, the parties have the
opportunity to control it by the various objections that are avail abl e.

So, the law | know, at |east, any assertion that cross-
exam nation is a problemis not supportable.

CAMERON: Ckay. Thank you, Joe.

GRAY: Just a clarification on a couple of other points nade
somewhere al ong the way here.

As an independent agency, we do not have to submt
| egi sl ative proposals to OVB except those that concern our budget. So,
| egislative proposals directed to hearing requirenments woul d not have to
go to OVB

We do have a statutory bar on intervenor funding, and if
there is a proposal to consider intervenor funding, we would
| egislatively have to do sonet hi ng.

Finally, | guess | had a question about -- one of the
probl ens or concerns that have been put up on the sheets there was a

concern about elimnating issues by rule-making, and | guess, to the
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extent that you can give some clarification on the basis for that
concern, it would be helpful, | think.

I note, for exanple, that the rules that set out standards
and whatnot are intended generally to resolve probl ens generically,
applicable to all licensees and applicants, and | guess, if -- | just
don't see what problemthere is with a generic resol ution.

Qur rules of practice also provide for waiving a rule or
setting aside a rule in an individual case if it can be shown that the
rule doesn't apply in the particular circunstances.

That is available, admttedly a high standard, but it is
there for those cases where the rules, particular substantive rules
really can be shown not to apply in that particul ar case

So | guess I'msort of at a loss for the reason why
resol ution through rule-making is --

CAMERON:  What | would like to do is to ask Jimand Jill and
Tony to perhaps address that tonmorrow when we get to that particul ar
probl em okay, so that we can give some other people tinme to finish up
here tonight, but |I think that some further explanation is needed about
whet her that's al ways a problem or whether that is only a problemin
particul ar circunstances, the way that it's used.

Let's go to George now and then Ellen

EDGAR: | want to nmake sure that at least my viewis
understood, that | think there are a nunber of things that need to be
done to fix the process. | think it's a process that does have wthin
it considerably uncertainty, lots of unpredictability.

There are sone very positive inprovenments out there that |
t hi nk shoul d be considered for codification.

In the case managenent area, many of the things that the
Judge tal ked about are in place already. | think, in particular,

t hough, the Conm ssion policy statenent on adjudications has had its
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effect. It has inposed a discipline on hearing ml estones.

I think, also, the notion of active Conmm ssion oversight,
Commi ssion intervention in the process is an inportant feature of
control, and it's an inportant feature for the Comm ssion to nake sure
that its policies are understood. That should continue.

Historically, if you ook for the |argest single cause of
licensing delays and trace the critical path through nost of the cases,
you'll find that a good deal of that critical path is tied up with the
staff m|estone docunents, the FES, the SER, and what not.

That seens to be an area, to nme, that's under significantly
i nproved control. The staff's performance in the |license transfer area
and on renewal are both extrenely positive.

I think the notion of contention thresholds, particularly
with the current rules, are good, that they should continue.

One area of weakness and uncertainty historically which I
think ties into the purpose that you ascribe the hearing is the sua
sponte authority of the licensing board. | would elimnate it entirely.

It is circunmscribed already, and it does require Conmi Ssion
review, but if the purpose is essentially dispute resolution, then you
don't need sua sponte, shouldn't have it, and | would suggest that the
pur pose of the hearings should not be educational, it should be sinply
di spute resol ution.

Time for decisions -- | think there is an area where
historically, there has been a question-mark. None of us have quite
found the tine-line for a decision to be predictable.

I think, generally speaking, there's a recognition of that,
but that's an area where | suppose all we have now is sonme sensitivity
that's been borne out of sone of the cases.

In terms of cross examination, I'mwell aware of cases where

I think it's been excessive and non-productive. It is certainly not
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true in all cases.

There are many types of cases -- and | think that's on the
agenda for tonorrow -- where cross-exanmi nation is an inportant engine
for finding the truth, if you will, particularly cases such as
i ndi vi dual enforcenent, where the question of an individual's conduct
m ght be at issue.

In ternms of scientific exchange, 1'd have to say that 1'd
align with Jay on that, that that's not an area where cross-exam nation
is always productive. | would not start with a presunption that, on
scientific issues, you would have it.

I woul d exchange testinmony, | would |look for conflicts, and
I would give the boards the authority to order cross-exani nation on very
specific areas if that were to aid in the decision.

The staff role has al ways been a subject of some discussion.
The staff is the ultimate licensing authority. They are del egated the
authority to issue the license. The licensing board' s hearing would
nmodify the -- or the licensing board decision would nodify the staff
license decision, but it would seemto ne there shouldn't be a
presunption that the staff would have to be a party to the hearing, that
the staff could have the discretion as to whether or not they'd
partici pate.

Where there is an issue in which they have a stake, an
i ssue, then certainly they should be allowed to participate, but
otherwise, | wouldn't establish the presunption

The final thought is that, when | | ook at the question of
public participation -- Jay mentioned a nunmber of instances of recent
experience where other forns of public participation than the hearing
process have been effective. | can think of a nunber of areas.

The Commi ssion's open neeting policy has been in place for

some tinme, it i s observed
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I think MIIlstone restart is a good exanple of a situation
where the staff opened up the process, |local public neetings, a whole
series of Comm ssion neetings.

The Uni on of Concerned Scientists letter was, | thought,
well taken. It sinply said | don't agree with the decision to restart,
but you gave ne the opportunity to be heard, and so, there is a positive
endor sement of the process.

I think we've been through several ugly, hotly contested
licensing cases that, at least two, we've been able to settle, provide
intervenors with access to information that really has to do not so nuch
with whether or not the facility should be licensed but howthe facility
shoul d be licensed, under what conditions and what the state of
compl i ance is.

We spent the better part of three years with an intervenor
group at one site, working with them not always agreeing with them but
at least giving themaccess to information so that they could assess the
| evel of conpliance, in exchange for which they gave up their hearing
rights, but | think if you talk to them about it, they would tell you
that they got nore out of that access to information than they got out
of hearing participation.

I can't speak for them but | have discussed it with them

So, when | look at this picture, | think we've still got a
way to go to inprove this hearing process. | wouldn't stop here.

| don't know whether "whol esale"” is the right term but
certainly it needs to be | ooked at carefully, and it needs to be | ooked
at in a way that does not assunme that this process should remain as it
is.

CAMERON: Ckay. Thanks, George.

I think people -- although you can't speak for that

particul ar group, people nmight be interested tonorrow, when we talk
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about potential solutions, you know, in a description of what particular
process that you're tal king about.

EDGAR:  Sure.

CAVERON:  El | en?

G NSBERG  Thanks.

I just wanted to put on the table, in response to what Di ane
has said, you know, this |ooks like an -- you indicated that this |ooks
like an activity in search of a problem and | think the industry's
position is that putting it that way may not be accurate, but there are
certainly inprovenents that should be nade to this process and that
there are inprovenents avail able that could assist in many different
productive ways.

We are not satisfied with the process as it is. W think
there are inprovenents. W will be encouraging the NRC to make those
i mprovenents.

Some of the ones that George just identified, some of the
other ideas, nodels -- sub-part J, sub-part M m ght be another nodel --
we think ar very applicable to other proceedings than just those for
which they are currently being used.

So, to crispen a response, | wanted to be clear that the
i ndustry does think there's a need to not only re-look but to nake
potentially significant inprovenents to the process.

CAMERON: Ckay. Thanks, Ellen.

Tony?

RO SMAN:  Two t hi ngs.

Nunber one, when we talk tonmorrow, | think one of the things
that we ought to think about is solutions that do not involve the
Commi ssi on, because that's what George is talking about.

He's tal king about the utility and the interested party,

i ntervenor, working out a deal, and maybe the | aboratory that now exists
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fromexperience up until nowis a spotty laboratory, it doesn't have
good -- everybody's been tal king about good science. It certainly
doesn't have good science.

But let's just take -- just give you sone hypotheticals.

You have a licensing hearing comng up. You' ve got a
utility that says, boy, I'd really like to get this thing decided fast,
and what 1'd like to dois I'll go find who the interested intervenor
groups are, | will fund themin exchange for what | want to bargain for.

I will give themthe noney necessary to do what they think
they need to do to convince thenselves either that this is okay or to
convi nce thensel ves there are problens that they want to air and to go
out and get themaired in whatever way, and then, |, the utility, want
somet hi ng back. So, there would be an intervenor funding option.

Anot her option would be George's proposal. W wll give you
compl ete access inside the plant and inside the conpany to how things
are going on, you'll be part of our internal decision-nmaking, and you'l
have some voice in all of that, and in exchange for that, you give up
all hearing rights.

Here's another nodel. GCkay. Let's try that.

I think the thing that would be really a disaster is to have
the Comm ssion start -- first of all, you buy yourself a lawsuit, you
buy yourself a long delay, so no one's really going to benefit from
t hat .

If the Conm ssion, particularly on the basis of the
avail abl e record, goes out and follows this SRM al ong the |lines of
laying out a little tool box of weapons that it can draw on whenever it

N feels like it wants to fore-shorten intervenor rights, it's going to
L just find itself tied up in nothing but litigation. Doesn't nmake sense

to ne.

O It makes nmuch nore sense -- |I'ma believer in negotiation
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not litigation. You would think, based on ny career, that | don't
follow that. |['ve just had the unfortunate result of always running
into people who believed in litigation instead of negotiation; they
cl osed of f the options.

For purposes of tonmorrow, | think one of the things we ought
to put on the table is a set of options that we could try in the
| aboratory wi thout doing anything with the Commi ssion at all

That's nunber one.

Nunmber two --

EDGAR:  Your choice of opponents is bad.

RO SMAN:  Well, we've finally got sonme decent opponents.
Took a while. W had to drive a few other law firnms, but we got to some
people we could talk to.

But | want to tal k about sone practical considerations,
because | think there is one thing -- and this is certainly a case of
I"'mthe blind scientist and I put ny hand on the el ephant and I think it
| ooks like a long, thin tube.

That's ny picture of the el ephant. Maybe the el ephant
really | ooks very different than that.

But in ny experience, nost of the things that utilities are
upset about, legitimtely upset about in ternms of delay, have to do with
the efforts of intervenor groups to do the best they can with what
they've got. Let's take cross-exam nation as an exanpl e.

| certainly confess -- if this were an AA neeting, | would
stand up and say hi, I'mTony, |I'ma cross-examn ne abuser, and the truth
of the matter is that we don't do that because we love it or because we
even think it's a very good way to get information. W do it because
it's all we've got.

Nobody in their right mnd would want to spend all that

anount of time doing cross-exam nation, but you don't have to spend any
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nmoney, except your presence, to do that. To take a deposition, you have
to spend a great deal nore noney.

You have to go there, you have to order a transcript, you
may even have to pay for the witness to conme if the other side really
wants to be tough about it, etcetera, etcetera

Interrogatories -- | can tell you I have spent weeks witing
interrogatories until ny hand fell off. Wy would | spend that nuch
time witing interrogatory? Because | couldn't afford to do a
deposition, and | didn't want to wait for the hearing to find out the
answer to the question.

So, | would wite thousands of interrogatories, hoping that
maybe somewhere sonebody woul d answer it without talking to their |awer
first and 1'd actually find out sonmething, but it was the only tool that
I had.

I think that is the reality of what happens in this
| i censing process.

Now, | know that the Congress of the United States has
forbi dden the Commi ssion to intervenor funding, and | don't think any of
the solutions that are comng fromthe intervenor side of the table are
possi bl e here unless and until we bring to the table, if you really want
to have a negotiated rul e-nmaki ng, so to speak, as opposed to an inposed
rul e-maki ng, the rel evant congressional people and they sign on.

If they don't sign on, there's no deal, there's nothing,
because yes, they can stop it, and they've already stopped it, but I
feel that the underlying problemis that it's hard for you -- and the
problemthat | think Tony nmentioned where they kept giving the
i ntervenor another change and giving the intervenor another chance --
why did they keep doing that?

Because at root, |lawers, in general, and hearing chairnen,

in particular, realize the inherent unfairness of telling some little
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old lady fromlowa that she's got to figure out why it is that the punp
doesn't work, and she tries to do it the first tinme and she doesn't
quite get it right, and his technical guy says, you know, there may be
an issue here, so he says, well, I'"'mgoing to give you anot her chance
and 1'mgoing to give you anot her chance. You give the little old |ady
the resources to hire herself a punp expert and then you don't have to
give her nore than one bite at the apple; by God, she gets it in.

So, you can be very tough on equally funded people, but it's
very, very hard to be tough on them when they don't have the resources
to do what you're wanting themto do

Now, you can run themover. You can steanroll them You
can just push them asi de and go ahead and do your thing, and then,
what ever the consequences of that are, they are.

I think, fromthe perspective of the utility and the
Commi ssi on what happens is that you end up with |l ess safe facilities
getting licensed, and fromthe perspective of the society, you end up
with the possibility of a lot of disruptive activity, but that's a
possibility.

But if the real plan -- if that statenent that was back up
there is something that we all believe in, I want you to understand
where intervenors conme from when they take |onger to do sonething

They cone fromthat because they don't have the ability to
doit inless time, and if they have the ability to do it in less tine,
as much as sone may squeal about it, they can then be expected to act on
the basis of the sane kind of tinme schedul es that everybody el se can
nmeet .

Now, lastly, this issue about the applicants not getting
their act together, or the staff, and then getting another chance and
anot her chance -- soneone told nme this once, and now the Genera

Counsel's office people can correct ne if |I'm w ong.
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| believe that the Nucl ear Regul atory Comm ssion does not
have the authority to deny |icenses.

It only has the authority to say, on the basis of the
avail able record, the license will not be approved, that no utility can
ever be told no and never come back again, the way an intervenor can be
told no and never come back again, and that that is one reason why
there's never a resolution of the case where the utility has just -- or
the staff, whoever, has just failed and it's over, it's ended, and
don't know whether that's built into the statute or practice or whether
['"mjust wong about that, but | do know that that's one reason why, in
t hese hearings, when the intervenor finds a flaw, we don't go to a
verdict, we go to a delay which then allows the other side to try to fix
the flaw, and then we cone back and do it again, and that nay be del ay.

| don't think it's our fault. | don't know whether it's
built into the systemor not, but I certainly have seen it happen in the
| i censing hearing process.

The last thing | want to say is -- because | know you want
to tal k about this generic question, and sonmebody rai sed, you know, what
are these generic issues.

GESMD -- just about the tinme we thought we had the m xed
oxi de fuel thing |l ocked. The Comm ssion took out of GESMO the only
i ssue that anybody cared about, proliferation.

Nucl ear waste di sposal -- we had the construction permt for
Seabr ook stopped over the failure to consider the nuclear waste issue in
the NEPA process. The Commission took it away fromus and said no, no,
we're going to do it generically.

The history of this agency is, whenever the intervenor gets
you guys really good, you change the rules on us.

So, should you have the right to make generic rules? O

course you should. 1Is that a sensible, fair thing to do? Yes, it is.
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But it's been done in a way that has nade us very skiddi sh and very
nervous, and so, we feel like we're always getting screwed. It's the
ultimate Catch-22

GRAY: (kay. So, it's a concern about last-mnute rules
when you' ve got an issue that the Conmm ssion then says no, take that
away.

RO SMAN:  They didn't nmention re-racking. They did it on
re-racki ng, too

CURRAN: License renewal .

RICCIO License renewal. There's nore to it, though, too
I just want to get this out, because | nmay not be here tonorrow. |
haven't decided yet.

The problemis that you're genericizing things that people
don't even know are going to be -- you know, affect their interests at
all.

Sit e-banki ng, for instance, you know, under the new one-step
process -- how does soneone know that they' re going to build a reactor
there 30 years ahead of tine or 20 years ahead of time, | think is the
date. How do people who don't even know their license is going to be
renewed yet address the generic environnental inpact statement on
relicensing?

| don't even know the 22 reactors you guys are talking
about. How does soneone in the general public have an opportunity to
comment on a generic rule-making that nay affect their interest when the
i ndustry hasn't even deci ded whether they're going to renew yet?

It's basic fairness questions.

CAMERON: W'l | be back tomorrow for further discussion of
this to see if we can at |east suggest sone legitimte constraints on
the use of generic nethods to take issues off the table but also for

ot her reasons.
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Tony's second point about sone of the problens -- | put
dysfunctionalities up there -- that result -- Diane and Susan both
nmentioned the fact that, if there were better alternatives avail abl e,
then sone of these things might not happen, and | think we need to
expl ore that tonorrow

VWhat I'lIl do is I'lIl type up these problens that we have
tal ked about today for a hand-out tomorrow so that we can proceed to
di scuss them to see what the extent of the problemis and a potentia
sol uti on.

We' ve heard a | ot of suggestions about solutions, so we've
covered a wi de range of issues today.

RO SMAN:  Woul d you also type up the sort of -- at |east the
tentative draft rewite of Ellen's proposals just in one place so people
can |l ook at it again and see do they agree with that or not?

CAMERON:  I'Il type up something that is -- I'Il put all of
that in for tonorrow, and | think if we can -- | think we had a
necessary di scussion about a |l ot of issues today, and maybe tonorrow we
can put a finer point on some of these things and be nore specific.

Jay and Larry, final coments, and just let ne go to the
audi ence to see if there's anything out there, since we're about ready
to adj ourn.

Jay?

SILBERG In responding to a couple of things that Tony
said, are there solutions that don't involve the Conm ssion. Yeah
Wienever we can, we use them

In DFS, the local |andowners came in arnmed for bear, |ots of
resources, but they were willing to sit down and tell us what their
probl ens were, and we settled with them They dropped out of the
hearing. They're now in support of the project.

We tried to do the sane thing with Diane's client. They
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don't want to talk to us.

When you have a party that says over ny dead body, terns and
condi tions, none, you know, you can't have a solution that's outside the
scope of the Conmi ssion.

RO SMAN:  I'mtal ki ng about procedural sol utions.

SILBERG We'd be happy to tal k about procedural solutions
or substantive sol utions.

BOLLWERK: | always encourage the parties to settle

[ Laughter.]

SILBERG  When you have parties for whomit becones a
religious issue, as opposed to a substantive issue, if you will, there
doesn't seemto be any common ground.

I would love for there to be cormon ground. | would | ove
for there to be a procedural out, another route. W' ve been able to
acconplish that in a nunmber of cases, but it's just not always the case.

CURRAN: It doesn't have to be a religious issue for soneone
to feel strongly about it.

RO SMAN: | always thought it was the utilities that had the
religious, that when God said let there be light, it was a utility
executive that flipped the switch

CAMERON: Al right, Jay. Anything else?

SILBERG In ternms of genericizing, | think that the nore
generic resolutions to i ssues we have, the better off everyone is,
because yes, you don't know if you are going to have a plant in your
back yard, but everybody in the country knows that there's an issue
that's now on the table, and if they are interested in it, you know,
they ought to be able to participate, and yes, there may be sone people
who will participate unnecessarily, but | don't think that's really been
the case. The fol ks who are going to be upset know who they are, and

they're going to be upset regardl ess.
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And in ternms of the multiple bites at the apple, | think we
have to bear in mnd that the purpose of the NRCis public health and
safety. It's not a gane of seeing, you know, whose |icense we can grant
or deny, but it's having the public health and safety protected.

And to say that you can't -- if a problemcones up in a
staff review, that we can't anend the application and change the design
to cure a problemthat the staff had pointed out or to do the sane if
it's a problemthat the intervenors have pointed out in a hearing,
think, is warping the process and why the NRC is here.

The NRC is not here to give | awers on both sides the
opportunity to expand their litigation skills. It's to protect the
safety of the public, and I think we need to bear that in mnd. It's
not a gane.

CAMERON:  Ckay.

Qui ck conmment from Susan, last word to Larry.

We are going to discuss these issues again tonorrow,
hopefully with some results.

Susan?

H ATT: | guess | would touch on what Jay tal ked about,
findi ng conmon ground, and the reluctance of sone people to do that.

I guess I'mreninded of an article that | sawwth the title
of "WIIl He Talk and O her Thought Pollutants,” and conmon ground i s one
of those in there, and it was a place to neet after you al one have
handed over your sword, and | think there's a perception anmobng sone
people that that's what that involves, finding common ground, that
you' ve given up your sword, like what's in 10 CFR 2, and maybe that's
why they're reluctant to do that.

CAMERON: Al right.

Larry.

CHANDLER: Tony had suggested or at |east asked whet her
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there's any foundation to what he recalls having heard. |'mnot aware
of any statutory requirenent or regulatory provision that prevents the
Commi ssion fromdenying a license.

In the material area, we have at | east one pendi ng denia
proceedi ng underway. In the reactor area, they're practical issues.
Where the staff identifies technical deficiencies, it certainly can deny
a license

There have been a nunber of facilities at which -- let ne
back up. There have been a nunber of applications for facilities, in
connection with which the staff questions have caused the applicant to
rethink the advisability of their proposal, and they have been
wi t hdr awn.

RO SMAN: | think nmy point was can you tell themno and they
can't ever cone back with it again, and the answer is | don't think you
can.

CHANDLER:  You can deny the application. The initial
application itself has been denied. You wouldn't forecl ose them
obvi ously, from com ng back. The APA doesn't contenplate that either,

as far as | can tell.

ROSMAN: Right. | didn't nmention it to suggest that it
shoul dn't be allowed, and | understood why it was. | nentioned it to
i ndicate where a |l ot of delay cones in the process is you go -- | nean

in Comanche Peak, we went to a certain point and the utility basically
said we're going to stand still for a while, and they stood still for a
whi | e.

So, if you |l ook at start date and end date in Comanche Peak,
you' d say, wow, that took a long tine to |license.

CHANDLER: And there are any nunber of cases like that, in
which utilities have sort of gone back for any number of reasons.

Comanche was one set of reasons; Di ablo Canyon was anot her set of
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reasons.
RICCIO Cood reasons, too
CHANDLER: They were good reasons. Absolutely, they were
good reasons, and the process -- even the hearing process, not only the

staff review, but the hearing process.

GRAY: CGeorge Edgar points out that the NRC can deny an
application with prejudice. The NRC could find, for exanple, that a
proposed site is no good. You can't anmend the application to fix it. |
mean that can be done. | don't know that it has been done up to now
with regard to a nucl ear power plant.

CAMERON: Larry, did you want to make one final conment?

CHANDLER: | would bring that to the attention of the Los
Angel es Water & Power peopl e and ask them about Mali bu.

CAMERON: | guess this is where |I've got get into this, case
managenent .

CHANDLER: From an agency standpoint we, too, are as
interested as others in any settlenent of a proceeding. Litigation is
not necessarily the answer to everything.

CAMERON: That's a great closing remark fromthe NRC

Is there anybody out in the audi ence who's |eft standing?

Bob, state your nane and affiliation for the transcript,
pl ease.

TEMPLE: Bob Tenple, a partner with Hopkins & Sutter

A quick note possibly for your board is to add fast-track
procedures where appropriate, where risk-inforned reviews suggest it's
appropri ate.

It's an answer to delay under certain circunstances where it
woul d be inappropriate to be holding up a particular activity because of
an intervention or a particular notion.

CAMERON: And when you say it would be inappropriate to be
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holding it up, it would be inappropriate because of the types of things
that Tony Thompson was saying, lowrisk, or inappropriate for some other
reason?

TEMPLE: Either lowrisk or procedurally inappropriate.

CAMERON: Ckay. We'll put that on the list, and | just
thank you all for staying with us today, and we'll see nost of you back
tomorrow, and we'll have sonme materials for you tonorrow norning to make
the discussion a little bit easier, and we'll start at 8:30. Thank you.

[ Wher eupon, at 5:27 p.m, the neeting was recessed, to

reconvene at 8:30 a.m, Wdnesday, Cctober 27, 1999.]




