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UNI TED STATES DI STRI CT COURT

CENTRAL DI STRI CT OF CALI FORNI A

SOUTHERN DI VI SI ON

FEDERAL TRADE COVM SSI ON,
Pl aintiff,
V.

WAZZU CORPORATI ON,
a corporation,

JAYME AM Rl E,
an i ndi vi dual ,

KENNETH GHARI B,
an i ndividual, and

Kl RK WALDFOGEL,
an i ndi vi dual ,

Def endant s.

N N N e N N N N N N N N N N N N N N N N

CV-

TEMPORARY RESTRAI NI NG ORDER

W TH ORDER ALLOW NG | MVEDI ATE
ACCESS AND ORDER TO SHOW CAUSE
VWHY A PRELI M NARY | NJUNCTI ON
SHOULD NOT | SSUE

Plaintiff Federal Trade Conm ssion ("Comm ssion"), pursuant

to Section 13(b) of the Federal

Trade Conm ssion Act ("FTC Act"),

15 U.S.C. 8§ 53(b), filed a conplaint for permanent injunction and

other relief, including consuner

a tenporary restraining order

redress, and applied ex parte for

i ncl udi ng an order allow ng

i mmedi ate access to the Def endants'

1

busi ness prem ses and records
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and an order to show cause why a prelimnary injunction should not
i ssue pursuant to Rule 65 of the Federal Rules of G vil Procedure.
The Court has considered the pl eadings, declarations, exhibits,
and nenoranda filed in support of the Comm ssion's application and
makes the follow ng findings of fact:

1. This Court has jurisdiction of the subject matter of
this case, and there is good cause to believe it wll have
jurisdiction over all parties.

2. There is good cause to believe that Defendants Wazzu
Cor poration, Jayne Amrie, Kenneth Gharib, and Kirk Wal df ogel have
engaged in and are likely to engage in acts and practices that
violate Section 5(a) of the FTC Act, 15 U.S.C. 8§ 45(a), and that
the Comm ssion is likely to prevail on the nerits of this action.

3. There is good cause to believe that immed ate and
irreparable harmw |l result fromthe Defendants’ ongoi ng
viol ations of Section 5(a) of the FTC Act, 15 U S.C. § 45(a),
unl ess the Defendants are restrained and enjoined by Order of this
Court, and that in accordance with Local Rule 7.18.2 the interest
of justice therefore requires that the Comm ssion's Application be
heard wi thout prior notice to the Defendants.

4. There is good cause to believe that immed ate and
irreparable damage to the Court's ability to grant effective final
relief for consuners in the formof nonetary redress or
restitution will occur fromthe disposition, destruction,
alteration or conceal nent by the Defendants of their records
unl ess the Defendants are imedi ately restrai ned and enj oi ned by
O der of this Court, and unless i mediate access to Defendants

busi ness premises is allowed for the purpose of inspecting and
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copyi ng Defendants' docunents and records. There is thus good
cause for issuing this Oder without prior notice to the

Def endants of the Comm ssion's application, pursuant to Federal
Rule of GCvil Procedure 65(b) and Local Rule 7.18. 2.

5. Wei ghing the equities and considering the Conm ssion's
I'i kel i hood of success in its causes of action, this Tenporary
Restraining Order is in the public interest.

6. No security is required of any agency of the United
States for issuance of a restraining order. Fed. R Cv. P
65(c).

ORDER
Definitions

A "Docunent” is synonynous in neaning and equal in scope
to the usage of the termin Federal Rule of Cvil Procedure 34(a),
and includes witings, draw ngs, graphs, charts, photographs,
audi o and vi deo recordi ngs, conputer records, and other data
conpilations fromwhich informati on can be obtai ned and
translated, if necessary, through detection devices into
reasonably usable form A draft or non-identical copy is a
separate docunment within the neaning of the term

B. “Internet services” neans any services related to
provi di ng access to the Internet, including the provision of e-
mail or e-mail to fax service, or creating, designing or hosting
any advertisenents or pages on the Wrld Wde Wb

C. “Def endant s” nmeans Def endants Wazzu Cor porati on
("Wazzu"), Amrie, Gharib, and Wal df ogel, and their agents,
servants, enployees, attorneys, and all persons or entities

directly or indirectly under the control of any of them and al
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ot her persons or entities in active concert or participation with
any of them who receive actual notice of this Order by personal

service or otherw se, and each such person

l.
PROHI Bl TED BUSI NESS ACTI VI TI ES

| T I S THEREFORE ORDERED t hat Defendants Wazzu Corporation
Amirie, Gharib, and Wal df ogel, and their agents, servants,
enpl oyees, attorneys, and all persons or entities directly or
indirectly under the control of any of them and all other persons
or entities in active concert or participation with any of them
who receive actual notice of this Order by personal service or
ot herwi se, and each such person, in connection with the sale,
advertising, offering for sale, or marketing of Internet services,
are hereby tenporarily restrained and enjoi ned from

A Fal sely representing, expressly or by inplication, that
consuners will not be charged for Internet services before the end
of a purportedly free trial period;

B. Fal sely representing, expressly or by inplication, that

consuners who cancel within a free trial period will not be

char ged;
C. Fal sely representing, expressly or by inplication, that
consuners will not be assessed any charges for Internet services

until thirty days after Defendants have provi ded consuners with
information that will enabl e consumers to access and revi ew t he

website designed and hosted by Defendants;
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D. Causi ng any consuner to be charged or billed for
I nternet services before the expiration of any free trial period
Def endants have purported to offer;

E. Causi ng any consuner to be charged or billed for
I nternet services w thout having obtained the consunmer's explicit
aut hori zati on;

F. Failing to return, credit or otherw se refund any
paynment for Internet services that is received after the date this
Order is served on Defendant Wazzu from any consuner who agreed,
prior to service of this Order on Wazzu the issuance of this
Order, to accept Defendant WAzzu's Internet services, and who has
notified Wazzu of an intent or desire to cancel such services
before the consuner received access to, or notice of the contents
of , any website designed by Wazzu for the consuner, or before the
expiration of thirty days follow ng the date on which the consuner
recei ved access to, or notice of the contents of, any website
desi gned by WAazzu for the consuner;

G Fal sely representing, expressly or by inplication, that
any consunmer is legally obligated to pay any charge for Internet
servi ces;

H. Fal sely representing any other fact that is likely to
af fect a consuner’s choice of whether to accept or purchase

| nt ernet servi ces.

1.
PRESERVATI ON OF RECORDS
| T 1S FURTHER ORDERED t hat Def endants Wazzu, Amrie, Gharib

and Wal df ogel, and their agents, servants, enployees, attorneys,
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and all persons or entities directly or indirectly under the
control of any of them and all other persons or entities in
active concert or participation with any of them who receive
actual notice of this Order by personal service or otherw se, and
each such person, are hereby tenporarily restrai ned and enj oi ned
from destroying, erasing, nmutilating, concealing, altering,
transferring or otherw se disposing of, in any manner, directly or
indirectly, any docunents that relate to the business practices or
busi ness or personal finances of Defendant Wazzu, Defendant

Amrie, Defendant Gharib, or Defendant Wl df ogel .

[T,
RECORD KEEPI NG BUSI NESS OPERATI ONS

| T 1S FURTHER ORDERED t hat Defendants Wazzu, Amrie, CGharib
and Wl df ogel are each hereby tenporarily restrai ned and enj oi ned
from

A Failing to make and keep an accurate accounting of al
assets, liabilities and equity, which accounting shall include the
creation and retention of docunents that, in reasonable detail,
accurately, fairly, and conpletely reflect their incones,
di sbursenents, transactions, and use of noney, begi nning
i mredi ately upon service or actual notice of this Oder; and

B. Creating, operating, or exercising any control over any
busi ness entity, including any partnership, limted partnership,
joint venture, sole proprietorship or corporation, wthout first
serving on counsel for the Comm ssion a witten statenent
di sclosing: (1) the nane of the business entity; (2) the address

and tel ephone nunber of the business entity; (3) the nanes of the
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business entity's officers, directors, principals, managers and
enpl oyees; and (4) a detailed description of the business entity's

i ntended activities.

I V.
ACCESS TO Def endant s’ BUSI NESS PREM SES AND RECORDS

| T 1S FURTHER ORDERED t hat Defendants Wazzu, Amrie, Charib,
and Wal df ogel, and their agents, servants, enployees, attorneys,
and all persons or entities directly or indirectly under the
control of any of them and all other persons or entities in
active concert or participation with any of them who receive
actual notice of this Order by personal service or otherw se, and
each such person, shall imediately identify and allow the
Comm ssion's representatives i medi ate access to all prem ses
where Wazzu conducts busi ness or where docunents related to such
busi ness are stored or maintained, including without imtation
prem ses | ocated at 10175 Sl ater Avenue, Fountain Valley
California. The purpose of this access shall be to inspect and
copy any and all material that nmay be relevant to this action,
including without limtation docunents, books, records, accounts,
conputer data, tapes, and any materials relating to any
Def endant’ s assets. |In providing such access, the Defendants and
t heir enpl oyees shall provide any and all passwords and ot her
assi stance necessary to obtain access to any conputer records, and
ot her data conpilations fromwhich informati on can be obtained and
translated, if necessary, through detection devices into
reasonably usable form Defendants and their enpl oyees shal

al so, upon request, provide assistance and support to the
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Comm ssion's representatives as necessary to allow themto
efficiently copy to disk, tape or other medium in a non-
proprietary format, any and all audio recordings and digital audio
files, which are in the Defendants' custody, control or

possession, that are in any way related to tel ephone conversations
to which prospective custoners of Internet services are a party,
including the type of recordings that are played for consuners who
call to dispute charges from Def endant Wazzu. The Conm ssion's
representatives may renove docunents from such prem ses so they
may be inspected or copied, but shall not, w thout good cause
shown, retain any such docunents beyond the close of the third
busi ness day after renoving them The Conmi ssion’s
representatives may al so photograph and vi deotape the inside and
outside of all premses to which they are permtted access by this
Order, and all docunents and other itens found on such prem ses.
Law enf orcenent personnel, including the United States Marshal
Service, may acconpany the Comm ssion’s representatives in

i npl enenting the provisions of this Paragraph in Order to keep the
peace and maintain the security of the Conm ssion’s
representatives. No one shall interfere wwth the Comm ssion’s

i nspection of the Defendants’ docunents. The Conmm ssion’ s access
to Defendants’ docunents pursuant to this provision shall not
provi de grounds for any Defendant to object to any subsequent
request for docunents served by the Comm ssion pursuant to Rule 34
of the Federal Rules of G vil Procedure. Provided, however, that
t he Comm ssion shall not subsequently request that any Defendant
produce any docunent that the Conmm ssion copied pursuant to this

provi si on.
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V.
SERVI CE OF ORDER BY Def endant s
| T IS FURTHER ORDERED t hat Def endants Wazzu, Amrie, Grarib
and Wl df ogel shall imediately provide a copy of this Order to
each affiliate, partner, division, sales entity, successor,

assi gn, enployee, agent, attorney, and representative, including

each i ndependent tel emarketing sales roomand each billing agent
or billing aggregator used by the Defendants in the sale of or
billing for their services, and shall, within ten (10) days from

the date of entry of this Order, serve upon the Comm ssion a sworn
statenment that they have conplied with this provision of the
Order, which statement shall include the nanes and street
addresses of each such person or entity who received a copy of the

O der.

VI .
CONSUMER CREDI T REPORTS
| T I S FURTHER ORDERED t hat pursuant to Section 604(a)(1) of
the Fair Credit Reporting Act, 15 U.S.C. § 1681b(a)(1l), any
consuner reporting agency served with this Oder shall pronptly
furni sh consunmer reports as requested concerni ng Def endant Wazzu,
Def endant Amrie, Defendant Gharib, or Defendant Wal df ogel to the

Conmi ssi on.

VI,
DURATI ON OF TEMPORARY RESTRAI NI NG ORDER
| T IS FURTHER ORDERED t hat the Tenporary Restraining Oder

granted herein shall expire on , 1999, wunl ess
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within such tinme, the Order, for good cause shown, is extended for
an additional period not to exceed ten days, or unless it is

further extended with the consent of the parties.

VI,
ORDER TO SHOW CAUSE RE PRELI M NARY | NJUNCTI ON
| T 1S FURTHER ORDERED, pursuant to Federal Rule of G vil
Procedure 65(b) and Local Rule 7.17, that Defendants WAzzu,
Amirie, Gharib and Wal df ogel shall appear before this Court on the
day of , 1999, at o'clock _ .m,

to show cause, if there is any, why this Court should not enter a
prelimnary injunction, pending final ruling on the Conpl aint
agai nst Defendants Wazzu, Amrie, Gharib, and Wl df ogel, enjoining
themfromfurther violations of Section 5(a) of the Federal Trade
Commi ssion Act, 15 U.S.C. § 45(a) and inposing such additional

relief as may be appropriate.

I X.
EXAM NATI ON OF W TNESS
| T 1S FURTHER ORDERED that there will be no direct
exam nation of witnesses at the prelimnary injunction hearing in

this matter.

X
SERVI CE OF PLEADI NGS
| T 1S FURTHER ORDERED t hat Defendants, in responding to this
Court’s Order to Show Cause, shall serve all menoranda,

decl arations and ot her evidence on which they intend to rely not
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later than 4:00 p.m (PT) of the fourth business day prior to the
prelimnary injunction hearing set in this matter. Service on the
Commi ssion shall be perfornmed by personal delivery to counsel for
t he Federal Trade Conmi ssion or their designated agent at 10877

W lshire Blvd., Suite 700, Los Angeles, California 90024. The
Comm ssion may serve and file a suppl enmental nenorandum of points
and authorities based on evidence di scovered subsequent to the
filing of its Conplaint by no later than 4:00 p.m (PT) of the
fourth business day prior to the prelimnary injunction hearing,
and may serve and file a reply to the Defendant’s opposition by no
ater than 4:00 p.m on the day prior to the prelimnary

i njunction hearing; service nmay be made by delivering a copy to

t he Defendants' business address at 10175 Sl ater Avenue in

Fountain Valley, California.

Xl .
RETENTI ON OF JURI SDI CTl ON
| T I'S FURTHER ORDERED that this Court shall retain
jurisdiction of this matter for all purposes.

I 1
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No security is required of any agency of the United States

for the issuance of a restraining order. Fed. R Cv. P. 65(c).

SO ORDERED, this day of , 1999,

United States District Judge

Present ed by:

JOHN D. JACOBS

TANYA NATHAN

Federal Trade Conmi ssion

10877 W/ shire Boul evard, Suite 700
Los Angeles, California 90024
(310) 824-4360 or 824-4317 (ph.)
(310) 824-4380 (fax)

Attorneys for Plaintiff
FEDERAL TRADE COWM SSI ON
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