I N RESPONSE, PLEASE
REFER TO  WMB70807B

MEMORANDUM FOR THE FI LE

FROM John C. Hoyle, Secretary

SUBJECT: STAFF REQUI REMENTS - AFFI RVATI ON SESSI ON,
11: 00 A. M, THURSDAY, AUGUST 7, 1997,
COWM SSI ONERS' CONFERENCE ROOM ONE WHI TE
FLI NT NORTH, ROCKVILLE, MARYLAND (OPEN TO
PUBLI C ATTENDANCE)

SECY-97-165 - Ral ph L. Tetrick, Atomic Safety and Licensing
Board Initial Decision, Menorandum and Order Denying
Reconsi deration and Stay, and Order on Remand: LBP-97-2,
LBP-97-6, LBP-97-11

The Commi ssi on approved an order responding to the staff's
petition for review of LBP-97-2 and LBP-97-6. The order grants
the petition for review and reverses the Presiding Oficer's

deci sion requiring i ssuance of an SRO license to M. Tetrick.

The Commi ssion disagreed with the Presiding Oficer's conclusion
that the the staff should have anticipated the need to present

evi dence and agruments on the rounding issue at the hearing bars
it fromreconsideration. Further, the Comr ssion disagreed with
t he roundi ng of an exam nation score, but agreed that M. Tetrick
i ncorrectly answered Question 63.

I1. COVBECY-97-017 - 7/30/97 Letter from Native American
Petitioners in the Matter of Energy Fuels Nuclear, Inc.
(I'nternational Uranium (USA) Corporation (White Mesa Urani um
MIl; Alternate Feed Material))

The Commi ssi on approved an order responding to the Native
Areri can Petitioners appeald of the Presiding Oficerls O der
(LBP-97-12) rejecting their clainms of standing.

The Commi ssion has voted to instruct the Presiding Oficer to
pass upon the nmotions to (1) reconsider his decision and (2) to
reopen the record. The Conmi ssion believes the Presiding
OficerOs greater famliarity with the prior proceedi ng and

pl eadings in this case renders himbetter equipped than the
Commi ssion to make pronpt initial rulings on the nerits of the
nmotions. Further, the Conm ssion disapproves of the practice of
si mul t aneously seeking reconsideration of a Presiding Oficerls
decision and filing an appeal of the sane ruling because taking
t hat approach would call for rulings on the same issues at the



sane tinme fromboth a trial and appellate forum

(Subsequently, on August 7, 1997, the Secretary signed the
Orders.)

Attachnents:
As stated

cc: Chai rman Jackson
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EDO
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aG
O fice Directors, Regions, ACRS, ACNW ASLBP (via E-Mil)
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DCS - P1-17
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MEMORANDUM AND ORDER

On February 28, 1997, the Presiding Oficer issued an
Initial Decision in this proceeding concluding that Ral ph L.
Tetrick, who is currently a reactor operator at the Turkey Point
Nucl ear Generating Plant (Units 3 and 4), had answered correctly
78 out of 98 valid questions on his Senior Reactor Operator (SRO
written exam nation. As a result of this ruling, the Presiding
Oficer revised M. Tetrick's score upwards to 79.59 percent.

The Presiding Oficer then rounded M. Tetrick's revised score
upwards still further -- to the nearest integer, 80 -- thereby
giving hima passing grade on the witten exam nation. LBP-97-2,
45 NRC 51, reconsid' n denied, LBP-97-6, 45 NRC 130 (1997). The
Presiding O ficer accordingly ordered i ssuance of an SRO |icense
to M. Tetrick. The NRC Staff has filed a petition for review
seeki ng Comni ssion reversal of the Presiding Officer's decision.
M. Tetrick, in addition to supporting the Presiding Ofi-
cer's ruling on the "roundi ng" issue, also asserts as an alterna-
tive ground for affirmance that he should be given credit for a
correct answer to Question 63 of the witten SRO exam nati on.
(The Presiding Oficer had found that M. Tetrick's answer was
incorrect. See 45 NRC at 53-55.) Recently, because of new
information subnmitted to the Conm ssion, we renanded the Question
63 issue for further consideration by the Presiding Oficer.
CLI-97-5, 45 NRC 355 (May 20, 1997). On renmand, the Presiding
O ficer issued a Menorandum and Order again concluding that M.
Tetrick's answer to Question 63 was incorrect. LBP-97-11, 45 NRC
_ (June 25, 1997).

For the reasons set forth below, we agree with the staff's
positions regarding both the rounding i ssue and Question 63. W
therefore grant the staff's petition for review and reverse the
Presiding Oficer's decision requiring the staff to i ssue M.
Tetrick an SRO |icense.

BACKGROUND

Pursuant to Part 55 of our regulations, an applicant for a
SRO | i cense nmust pass both a witten and an operating exam na-
tion. The passing score for the witten exanination is 80
percent. "Operator Licensing Exam ner Standards,” NUREG 1021.
M. Tetrick passed the operating exam but received an initial
score of only 78 percent on his 100-question witten test, taken
on June 14, 1996.

On July 30, 1996, he sought an informal staff review of his
score on the latter exam challenging the grading of four ques-
tions. On September 12, 1996, the staff upheld the gradi ng of
three contested questions but agreed with M. Tetrick that the
fourth was invalid and should be deleted. The staff therefore
raised M. Tetrick's score to 78.8 percent (78 out of 99).

On Sept enber 25, 1996, M. Tetrick sought a hearing before a
Presiding Oficer. M. Tetrick continued to challenge the
gradi ng of the remaining three questions, and al so contested the
scoring of another question. Followi ng an informal hearing under
10 CF. R Part 2, Subpart L, the Presiding Oficer issued
LBP-97-2, ruling that one of the chall enged questions (Number 96)



was anbi guous and should be stricken fromthe witten exani na-
tion, but holding that M. Tetrick's answer to the other three
chal | enged questions (Nunbers 63, 84 and 90) were indeed incor-
rect. 45 NRC at 53-58.

This ruling had the effect of raising M. Tetrick's score to
79.59 percent (78 out of 98 questions). Because the Presiding
O ficer concluded that the witten SRO tests were "not so precise
that tenths of a percent have any neaning," he rounded M.
Tetrick's revised score of 79.59 to the nearest integer, 80,

t hereby giving hima passing grade on the witten exam nation.
LBP-97-2, 45 NRC at 60.

On March 10, 1997, the staff sought reconsideration of the
Initial Decision. The staff challenged the Presiding Oficer's
authority to round up M. Tetrick's score and subm tted support-
i ve evidence showing a staff practice not to round scores upwards
to the nearest integer.

On March 27, 1997, the Presiding Oficer denied the staff's
request on the ground that the staff had inproperly raised an
argunent based on evidence that the staff could have (but had
not) subnitted during the hearing stage of the proceeding.
According to the Presiding Oficer, the staff should have antici-
pated the possibility that he would rule in M. Tetrick's favor
regardi ng one of the four contested questions and that the
roundi ng i ssue would therefore arise. In justifying his prior
ruling regarding rounding, the Presiding Oficer explained that
the staff's recent amendnent of NUREG 1021 to require a passing
score of "80.00 percent” rather than sinply "80 percent" was not
yet in effect at the time M. Tetrick took his witten exam and
that there was no ot her published gui dance concerning either the
nurmber of significant digits in an exam nation score, or whether
and how the score should be rounded. LBP-97-6, 45 NRC 130, 131-
32.

The staff filed with the Conm ssion both a request for stay
and a petition for review of the Presiding Oficer's rulings in
LBP-97-2 and LBP-97-6 on the rounding issue. Responding to the
staff's petition for review, M. Tetrick asserted that, if the
Comri ssion were to review the Presiding Oficer's decisions on
the rounding issue, it should al so exam ne whether the Presiding
Officer was correct in ruling that M. Tetrick had incorrectly
answered Question 63 of the witten SRO exani nation.

Shortly thereafter, the staff subnmtted to the Comm ssion a
May 1, 1997 letter in which M. R J. Hovey, the utility's Vice-
Presi dent at Turkey Point stated his belief that M. Tetrick's
answer to Question 63 was a correct one. The staff, however,
continued to maintain otherw se.

The Commi ssion concluded in CLI-97-5, 45 NRC 355 (May 20,
1997), that the Question 63 issue appeared to turn ultinmately on
the interpretation of |anguage in a number of technical docu-
ments, some of which mght not be in the record. The Comnr ssion
therefore remanded the issue to the Presiding Oficer and direct-
ed himto reconsider his prior ruling. The Conm ssion al so
retained jurisdiction over the staff's petition for review of the
Presiding Oficer's rulings on the rounding issue; deferred
ruling on that issue; and granted a tenporary stay of LBP-97-2



and LBP-97-6

On remand, the Presiding Oficer sought further information
fromthe parties (May 27, 1997 unpublished order) and, based on
that information, issued LBP-97-11, 45 NRC ___ (June 25, 1997),
reaffirmng his earlier determnation that M. Tetrick had
incorrectly answered Question 63. The Presiding Oficer reasoned
that M. Hovey's support of M. Tetrick's answer was based on the
erroneous assunption that the question posited only one annunci a-
tor. The Presiding Oficer also found that M. Tetrick's pro-
posed verification of the two consistent annunci ators was unnec-
essary, given that they verified each other. |In addition, the
Presiding O ficer was influenced by M. Tetrick's failure to
respond directly to the questions regardi ng what specific steps
M. Tetrick would take to verify the validity of the alarns and
what woul d persuade himnot to take the required | MVMEDI ATE ACTI ON
after he had taken those steps. Slip op. at 8-11

The case is now back before the Comm ssion to decide the
staff's petition for review challenging the Presiding Oficer's
deci sion that M. Tetrick should receive his SRO |license.

DI SCUSSI ON

We are faced with three issues in this proceeding: (1)
whet her the Presiding Oficer erred in concluding that the
staff's failure to present its rounding argunents at the hearing
bars it fromraising it on reconsideration; (2) if so, is the
staff's argunent on rounding correct; and (3) is the Presiding
O ficer correct that M. Tetrick incorrectly answered Question
63. We answer all three questions "yes."

A The "Roundi ng" | ssues

We cannot accept the Presiding Oficer's conclusion that the
staff should have anticipated at the hearing that it would need
to present its evidence and argunents on the rounding issue.

Al t hough we agree with the Presiding Oficer that the staff could
reasonably have anticipated both that he mght rule in M.
Tetrick's favor on one of the exam questions and that such a
ruling would raise his score to either a 79.59 (question del eted)
or 79.80 (question graded in M. Tetrick's favor), we see no
reason why the staff should have further anticipated that the
Presiding O ficer would then round the revised score upwards to

t he next integer.

The version of NUREG 1021 in effect at the tine M. Tetrick
took his exam (Revision 7, Supp. 1 (June 1994)) did not address
rounding directly but did state that a successful applicant nust
answer correctly "at |east 80 percent" of the questions on the
written exam nation. W believe that the phrase "at |east"” on
its face suggests strongly that 80 percent is the mniml accept-
abl e score and that rounding up |lower scores is inpernissible.
Qur conclusion is supported by The Oxford English Dictionary
whi ch defines this two-word phrase as "a qualifying phrase,
attached to a quantitative designation to indicate that the
anmount is the smallest adnissible.” See also Wbster's Third
New I nternational Dictionary (G & C. Merriam Co. 1976) at 1287
("at least" means "at the | owest estimate").

The staff's consistent prior practice confirnms our under-



standing of the "at |east 80 percent" standard. The staff has
refused in the past to "round up" al npbst-passing scores and has
consi dered the 80-percent cutoff score as the grade bel ow which a

candi date will not pass the witten exam "Agency practice, of
course, is one indicator of how an agency interprets its regul a-
tions." Yankee Atonmic Elec. Co. (Yankee Nucl ear Power Station),

CLI-96-6, 43 NRC 123, 129 (1996). G ven that the staff itself
set the 80-percent threshold in the first place, we are disin-
clined to disturb its consistently-held view

At bottom the decision whether to round up near-passing
scores requires a policy choice. Either option is plausible.
Here, in the adjudicatory setting, we decline to set aside the
NRC staff's policy judgnment, supported by the |Ianguage of
NUREG- 1021, to draw the pass-fail line at 80-percent m ninum
wi t hout rounding up. Cf. Rockwell International Corp
(Rocket dyne Division), ALAB-925, 30 NRC 709, 722 n.15 (1989),
aff'd, CLI-90-5, 31 NRC 337 (1990). In our view, when the
Presiding O ficer ordered rounding up on the ground that the SRO
written exam nations "are not so precise that tenths of a percent
have any meani ng" (LBP-97-2, 45 NRC at 60) and essentially
reduced the passing score from80 percent to 79.5 percent, he
stepped into a staff area of responsibility.

B. Question 63

M. Tetrick raises with the Conmm ssion the issue whether he
correctly answered Question 63 of his witten SRO exani nati on
That question read as foll ows:

Pl ant conditi ons:

- Preparati ons are being nmade for refueling opera-

tions

- The refueling cavity is filled with the transfer
tube gate val ve open.

- Al arm annunci ators H-1/1, SFP LO LEVEL and G 9/5,
CNTMI SUMP HI LEVEL are in alarm

Whi ch ONE of the following is the required | MVEDI ATE ACTI ON
in response to these conditions?

a. Verify alarnms by checking contai nment sunp |eve
recorder and spent fuel |evel indication.
b. Sound t he contai nnent evacuation al arm
C. Initiate containnent ventilation isolation.
d. Initiate control roomventilation isolation.

Al parties, including M. Tetrick, recognize that answer
"b" is correct. Therefore, the only issue before us on appeal
regardi ng Question 63 is whether M. Tetrick's answer of "a" is
al so correct. For the reasons set forth in both LBP-97-2 and
LBP-97-11, we conclude that answer "a" is incorrect. W there-
fore cannot use M. Tetrick's answer to Question 63 as a ground
to affirmthe Presiding Oficer's result in this case. OCONCLUSI ON

We grant the staff's petition for review and reverse the
Presiding Oficer's rulings in both LBP-97-2 and LBP-97-6 regard-
ing the "rounding” of M. Tetrick's witten exam nation score.

Commi ssi oner Diaz di sapproved this order



IT 1S SO ORDERED.

For the Conm ssion

John C. Hoyl e
Secretary of the Conm ssion

Dat ed at Rockville, Maryland,
this __ day of August, 1997.
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MEMORANDUM AND ORDER

On July 30, 1997, three petitioners jointly submtted a

letter to Chairman Jackson styled as an "appeal " of the

Presiding Oficer's order (LBP-97-12) rejecting their clains of

) Doc



standing. The sane letter also asked the Presiding Oficer to
reconsi der his decision and to reopen the record.

The Commi ssi on di sapproves of the practice of sinultaneously
seeki ng reconsideration of a Presiding Oficer's decision and
filing an appeal of the same ruling, Houston Lighting & Power Co.
(Al'l ens Creek Nucl ear CGenerating Station, Unit No. 1), ALAB-630,
13 NRC 84, 85 (1981), because taking that approach would call for
rulings on the same issues at the sane tine fromboth a trial and
appel l ate forum

Here, the Presiding Oficer's greater faniliarity with the
prior proceeding and pleadings in this case renders himbetter
equi pped than the Commi ssion to make pronpt initial rulings on
the nerits of the notions for reconsideration and reopeni ng of
the record. See Curators of the University of M ssouri
CLI-95-1, 41 NRC 71, 94 (1995). W therefore instruct himto
pass upon the two notions on their merits expeditiously,
notwi t hst andi ng the pendency of the appeal. See Portland General
Elec. Co. (Trojan Nuclear Plant), ALAB-627, 13 NRC 20, 21 n.6
(1981). We will take appropriate action on the appeal after the
Presiding O ficer decides whether to grant or deny the requests
for reconsideration and reopening.

I T IS SO ORDERED

For the Conm ssion

John C. Hoyl e
Secretary of the Conm ssion

Dat ed at Rockville, Maryland,
this __ day of August, 1997.



