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In the Matter of )
) Docket No. C-4073
DAINIPPON INK AND CHEMICALS, ) DECISION AND ORDER
INCORPORATED, )
)
acorporation. )
)

The Federd Trade Commission (“*Commission’) having initiated an investigation of the
proposed acquisition by Respondent Dainippon Ink and Chemicals, Incorporated (“Dainippon”),
hereinafter referred to as “Respondent,” of certain assets of Bayer Corporation (“Bayer”), and
Respondent having been furnished thereafter with acopy of adraft of Complaint that the Bureau of
Competition proposed to present to the Commission for its consderation and which, if issued by the
Commission, would charge Respondent with violations of Section 7 of the Clayton Act, as amended,
15 U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, as amended, 15 U.S.C. § 45;
and

Respondent, its attorneys, and counsd for the Commission having thereafter executed an
Agreement Containing Consent Orders (* Consent Agreement”), containing an admission by
Respondent of dl the jurisdictiona facts set forth in the aforesaid draft of Complaint, a statement that
the signing of said Consent Agreement is for settlement purposes only and does not congtitute an
admission by Respondent that the law has been violated as dleged in such Complaint, or that the facts
as aleged in such Complaint, other than jurisdictiond facts, are true, and waivers and other provisons
as required by the Commission’s Rules; and

The Commission having thereafter consdered the matter and having determined that it had
reason to believe that Respondent has violated the said Acts, and that a Complaint should issue stating
its chargesin that respect, and having thereupon issued its Complaint and an Order to Maintain Assts,
and having accepted the executed Consent Agreement and placed such Consent Agreement on the



public record for aperiod of thirty (30) days for the receipt and consideration of public comments, now
in further conformity with the procedure described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commisson hereby makes the following jurisdictiond findings and issues the following Decison and
Order (“Order”):

1. Respondent Dainippon is a corporation organized, existing and doing business under
and by virtue of the laws of Japan, with its office and principal place of busnesslocated a& DIC
Building 7-20 Nihonbashi 3-Chome, Chou-ku Tokyo 103 Japan.

2. The Federa Trade Commission has jurisdiction of the subject matter of this proceeding
and of Respondent, and the proceeding isin the public interest.

ORDER
l.
IT ISORDERED that, as used in this Order, the following definitions shal gpply:

A. “Danippon” or “Respondent” means Dainippon Ink and Chemicals, Incorporated, its directors,
officers, employees, agents, representatives, predecessors, successors, and assigns, itsjoint
ventures, subsdiaries, divisons, groups and affiliates controlled by Dainippon Ink and Chemicals,
Incorporated (including, but not limited to, Sun Chemica Group B.V. and Sun Chemica
Corporation), and the respective directors, officers, employees, agents, representatives,
successors, and assigns of each.

B. “Bayer” means Bayer Corporation, a corporation organized, existing, and doing business under
and by virtue of the laws of Indiana, with its offices and principa place of business located at 100
Bayer Road, Pittshurgh, Pennsylvania 15205; and joint ventures, subsidiaries, divisions, groups,
and dffiliates controlled by Bayer Corporation.

C. “Acquigtion” means the proposed acquisition by Sun Chemica Corporation, awholly-owned
subsidiary of Dainippon, of certain assets of Bayer by means of an Asset Purchase Agreement
dated as of February 15, 2002, by and between Bayer and Sun Chemica Corporation.

D. “Commisson’ meansthe Federd Trade Commission.

E. “Ciba’ means, collectively, Ciba Speciaty Chemicas Inc., acorporation organized, existing and
doing business under and by virtue of the laws of Switzerland, with its offices and principad place
of business located at Klybeckstrasse 141, 4057 Basdl, Switzerland, and Ciba Specialty
Chemicds Corporation, a corporation organized, existing and doing business under and by virtue



of the laws of the state of Delaware, with its offices and principa place of business located a 560
White Plains Road, Tarrytown, New Y ork 10591-9005.

. “Agency(ies)” means any governmenta reguleatory authority or authorities in the world responsible
for granting gpprova(s), clearance(s), qudification(s), licens(s) or permit(s) for any aspect of the
research, development, manufacture, marketing, distribution or sale of Perylenes.

. “Ciba Asset Purchase Agreement” means the Asset Purchase Agreement by and between
Respondent as Seller, and Ciba as Purchaser, dated as of December 19, 2002, and all
amendments, exhibits, attachments, agreements, and schedules thereto, related to the Sun Perylene
Assets to be divested to accomplish the requirements of this Order. The Ciba Asset Purchase
Agreement is atached to this Order as non-public Appendix I1.

. “Cloging Dae’ means the date on which Respondent divests, licenses or otherwise conveysto the
Commission-approved Acquirer the Sun Perylene Assets completely and as required by
Paragraph I1.A. of this Order.

. “Commission-gpproved Acquirer” means an entity approved by the Commission to acquire the
Sun Perylene Assats, including Cibaif Ciba acquires the Sun Perylene Assets pursuant to
Paragraph I1.A. of this Order.

. “Cods’ meansdl direct cods, including, but not limited to, direct Iabor, cost of raw materids, and
depreciation of capita equipment, but “Cogts’ does not include generd adminigtrative or overhead
EXpenses.

. “Divedtiture Agreement” means any agreement between Respondent and a Commission-approved
Acquirer (or between a trustee gppointed pursuant to Paragraph IV .A. of this Order and a
Commission-gpproved Acquirer), including the Ciba Asset Purchase Agreement, and all
amendments, exhibits, attachments, agreements, and schedules thereto, related to the Sun Perylene
Assets intended to accomplish the requirements of this Order.

. “Divedtiture Trusteg” means the trustee gppointed by the Commission pursuant to Paragraph
IV.A. of this Order.

. “Effective Date¢’ means the date the Acquisition is consummeated.

. “Forth Technologies’ means Forth Technologies Inc., a corporation organized, existing and doing
business under and by virtue of the laws of Kentucky, with its offices and principa place of
business at 600 Bergman Street, Louisville, Kentucky 40203; and joint ventures, subsidiaries,
divisons, groups, and affiliates controlled by Forth Technologies Inc.



. “Governmental Entity” means any Federd, sate, local or non-U.S. government or any court,
legidature, governmenta agency or governmenta commission or any judicia or regulatory
authority of any government.

. “Interim Monitor” means any trustee gppointed pursuant to Paragraph 111 of this Decision and
Order or Paragraph 111 of the Order to Maintain Assets.

. “Lobeco Products’ means Lobeco Products Inc., a corporation organized, existing and doing
business under and by virtue of the laws of South Carolina, with its offices and principa place of
business a 23 John Meeks Way, Lobeco, South Carolina 29931; and joint ventures, subsidiaries,
divisons, groups, and affiliates controlled by Lobeco Products Inc.

. “Non-perylene Product” means any product researched, devel oped, manufactured, used or sold
by Respondent other than Perylenes before the Effective Date.

. “Paents’ means dl patents, patent gpplications and statutory invention registrations, in each case
possessed or owned by Respondent prior to the Effective Date, including al reissues, divisons,
continuations, continuations-in-part, supplementary protection certificates, extensions and
reexaminations thereof, dl inventions disclosed therein, dl rights therein provided by internationa
treaties and conventions, and all rights to obtain and file for patents and regigtrations thereto in the
world, related to the manufacture, use, sae, research and/or development of any Perylenes.

. “Perylenes’ means organic pigments based on the perylene chemica structure and researched,
developed, manufactured, or sold by Respondent before the Effective Date, including, but not
limited to, the products of Respondent designated by the following code numbers. 229-0079,
229-1179, 229-2179, 229-2273, 229-3379, 229-3380, 229-4000, 229-9029, 429-0230, 429-
3179, and 429-5079.

. “Perylene Assumed Contracts’ means dl contracts or agreements existing before the Effective
Date to which Respondent is a party:

1. pursuant to which any third party purchases Perylenes from Respondent;

2. pursuant to which Respondent purchases any materias from any third party for usein
connection with the manufacture, use, sae, research and/or development of Perylenes,
including, but not limited to, raw materids,

3. reaing to the manufacture and/or finishing of Perylenes, including, but not limited to, contracts
or agreements with Lobeco Products and Forth Technologies;

4. condtituting confidentidity agreementsinvolving Perylenes, or
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5. involving any roydty, licenang or Smilar arangement involving Perylenes.

V. “Peylene Intdlectud Property” meansdl of the following possessed or owned by Respondent
before the Effective Date and related to Perylenes:

1. Patents;

2. Perylene Manufacturing Technology;

3. Perylene Scientific and Regulatory Materid,;
4. Perylene Trade Dress,

5. Perylene Trademarks, including the goodwill of the business symbolized thereby and
associated therewith; and

6. rightsto sue and recover damages or obtain injunctive relief for infringement, dilution,
misgppropriation, violation or breach of any of the foregoing.

Provided, however, “Perylene Intelectua Property” does not include the names “Dainippon,”
“Sun Chemicd,” or “ Sunfast.”

W. “Perylene Manufacturing Technology” means dl technology, trade secrets, know-how, software,
inventions, practices, methods and other confidential or proprietary information related to the
formulation, manufacture, finishing, quaity assurance and qudity control, and packaging of
Perylenes, in exisence and in the possession of Respondent before the Effective Date, including,
but not limited to, manufacturing records, sampling records, standard operating procedures and
batch records related to the manufacturing process, and supplier lists.

X. “Perylene Scientific and Regulatory Materid” means dl technologicd, scientific, chemicdl,
materids and information related to Perylenes, and dl rights thereto, in any and dl jurisdictions.

Y. “Perylene Trade Dress’ means al trade dress of Perylenes distributed, marketed, or sold by or on
behdf of Respondent before the Effective Date, including, but not limited to, product packaging
associated with the sale of such Perylenes worldwide and the lettering of such Perylenes trade
names or brand names.

Z. “Perylene Trademarks’ means al trademarks, trade names and brand namesincluding
registrations and applications for registration therefor (and dl renewas, modifications, and
extensons thereof) and al common law rights, and the goodwill symbolized thereby and
associated therewith, for Perylenes researched, developed, distributed, marketed, or sold by or on



AA.

BB.

behdf of Respondent before the Effective Date.

“Perylene Regidrations’ means dl registrations, permits, licenses, consents, authorizations and
other approvals, and pending applications and requests therefor, required by applicable Agencies
related to the research, development, manufacture, distribution, finishing, packaging, marketing or
sde of Perylenes worldwide.

“Sun Perylene Assets’ means dl of Respondent’ srights, title and interest held before the Effective
date, in and to dl assetsrelated to Perylenes to the extent legally transferable, including the
research, development, manufacture, use, finishing, distribution, marketing or sale of Perylenes
induding, without limitation, the following:

1

2.

al Perylene Intelectud Property;

Perylene Regidrations;

. theexiding ligts of dl customers of Perylenes during the period from January 1, 1999, to the

Effective Date and detailed information as to the pricing, product mix, and other terms
(including, but not limited to, supply or rebate agreements) of Perylenes for such customers,

. & the Commission-gpproved Acquirer’ s option, each of the Perylene Assumed Contracts,

. dl unfilled customer ordersfor Perylenes exigting before the Effective Date (alist of such

ordersisto be provided to the Commission-agpproved Acquirer within two (2) days after the
Closing Date);

. & the Commisson-gpproved Acquirer’ s option, al inventories of Perylenesin existence

before the Effective Date, including, but not limited to, raw materids, goodsin process, and
finished goods, and

. dl documents (including, but not limited to, computer files, eectronic mail, and written,

recorded, and graphic materids) related to the foregoing, including, but not limited to, the
following specified documents: the Perylene Regidtrations; reports relating to the research and
development of Perylenes or of any materias used in the research, development, manufacture,
marketing or sale of Perylenes; al market research data and market intelligence reports,
customer information; al records relating to employees that accept employment with the
Commission-gpproved Acquirer (excluding any personnd records the transfer of which is
prohibited by gpplicable law); dl records, including customer lists, sdesforce cdl activity
reports, vendor lists, sdes data, reimbursement data, manufacturing records, manufacturing
processes, and supplier ligts; dl data contained in laboratory notebooks relating to Perylenes;
al andyticd and qudity control data; and al correspondence with Agencies rdating to



Perylenes.

CC. “Sun Perylene Employees’ means the employees of Respondent identified in non-public Appendix
| attached to this Order.

IT ISFURTHER ORDERED that:

A. Not later than ten (10) days after the Effective Date, Respondent shall divest the Sun Perylene
Assets as an ongoing business to Ciba pursuant to and in accordance with the Ciba Asset
Purchase Agreement (which agreement shall not vary or contradict, or be construed to vary or
contradict, the terms of this Order, it being understood that nothing in this Order shal be construed
to reduce any rights or benefits of Ciba or to reduce any obligations of Respondent under such
agreement), and such agreement isincorporated by reference into this Order and made part hereof
as non-public Appendix I1.

Provided, however, that to the extent Respondent uses any of the Perylene Intellectud
Property in connection with the research, development, manufacture, use, or finishing of Non-
perylene Products, Respondent shall have the right to obtain from the Commission-approved
Acquirer alicense to use such Perylene Intellectua Property to make, have made, use, and
<=l such Non-perylene Products.

Provided further, that if Respondent divests the Sun Perylene Assets to Ciba pursuant to
this Order, Respondent may obtain from Ciba a license to manufacture, use, and sl the
Perylene designated by product code number 229-2273.

Provided further, that to the extent Respondent is required by this Order to assign Perylene
Assumed Contracts to the Commission-approved Acquirer, where any such Perylene
Assumed Contract aso relates to Non-perylene Product(s), Respondent shall assign the
Commission-gpproved Acquirer al such rights under the contract or agreement as are related
to Perylenes, but concurrently may retain amilar rights as are related to the Non-perylene
Product(s). After the Closing Date, Respondent may not have Perylenes manufactured or
finished for it by ether Forth Technologies or Lobeco Products for a period of five (5) years.

Provided further, that in cases in which documents or other materialsincluded in the Sun
Perylene Assets contain information that (i) relates both to Perylenes and to Non-perylene
Product(s), and (ii) cannot be segregated in a manner that preserves the usefulness of the
information asit relates to Perylenes, Respondent shall be required only to provide copies of
the documents and materids containing this information. In instances where such copies are



provided to the Commission-gpproved Acquirer, the Commission-gpproved Acquirer shal
have access to original documents under circumstances where copies of documents are
insufficient for evidentiary or regulatory purposes.

Provided further, that if Respondent has divested the Sun Perylene Assets to Ciba prior to
the date this Order becomesfind, and if, at the time the Commission determines to make this
Order find, the Commission notifies Respondent that Ciba is not an acceptable acquirer of
the Sun Perylene Assets or that the manner in which the divestiture was accomplished is not
acceptable, then Respondent shdl immediately rescind the transaction with Ciba and shal
divest the Sun Perylene Assets within ninety (90) days of rescisson to a Commission-
approved Acquirer in amanner that satisfies the requirements of Paragraph 11 of this Order.

. Any failure to comply with the terms of the Ciba Asset Purchase Agreement (or any other

Divedtiture Agreement) shdl condtitute afailure to comply with this Order. Any Divedtiture
Agreement between Respondent (or a Divestiture Trustee) and a Commission-gpproved Acquirer
of the Sun Perylene Assets shall be deemed incorporated by reference into this Order, and any
falure by Respondent to comply with the terms of such Divestiture Agreement shall condtitute a
failure to comply with this Order.

. Respondent shdl include in any Divestiture Agreement related to the Sun Perylene Assats the
following provisons, and Respondent shal commit that, upon reasonable notice and at the request
of the Commission-approved Acquirer to the Respondent, Respondent shdl promptly:

1. provide assistance and advice to enable the Commission-approved Acquirer to obtain dl
necessary permits and gpprovas from any Agency or Governmental Entity to manufacture and

| Perylenes,

2. provide such personnd, assstance, and training at afacility chosen by the Commission-
approved Acquirer as the Commission-gpproved Acquirer might need to manufacture
Perylenes, including, but not limited to, technica assstance relating to process and finishing
technology, formulation information, quality assurance, and qudity control, and shdl continue
providing such assstance and training until the Commission-approved Acquirer is reasonably
satisfied that it can manufacture Perylenes in subgtantialy the same manner and quality
employed or achieved by or on behdf of Respondent, but no longer than eighteen (18) months
following the Closng Date;

3. provide the Commisson-gpproved Acquirer with access to any equipment used in the
formulation, manufacture, finishing, quaity assurance or qudity control of Perylenesthat is
owned or controlled by Respondent and located at any contract manufacturer, including, but
not limited to, Forth Technologies and Lobeco Products, for use in the formulation,
manufacture, finishing, quality assurance or qudity control of Perylenes after the Closing Date.



Such access shdl be sufficient to alow the Commission-gpproved Acquirer to have made its
full demand for Perylenes, and the Commission-gpproved Acquirer’ s access to such
equipment shall take precedence over Respondent’ s use of the equipment. Respondent may
charge the Commission-gpproved Acquirer for such access an amount that does not exceed
the Costs to Respondent of acquiring and operating such equipment, and such Cogts shdl be
gpportioned between the Respondent and the Commission-approved Acquirer according to
the percentage of time devoted to the products of each company; and

4. divest any additiona, incidenta assets of Respondent and make any further arrangements for
trangtiona services within the firgt twelve (12) months after divedtiture that may be reasonably
necessary to assure the viability and competitiveness of the Sun Perylene Assts.

For the services listed above in Paragraphs 11.C.1. and 11.C.2., Respondent shall charge the
Commission-approved Acquirer arate no greater than the Costs incurred by Respondent in
rendering such services. Moreover, to the extent Respondent outsources any of the services
listed in Paragraphs 11.C.1. and I1.C.2. to a third party, Respondent shal charge the Commission-
approved Acquirer arate no greater than the Costs Respondent would have incurred had
Respondent provided such services directly.

. Respondent shall provide the Commission-approved Acquirer with the opportunity to enter into
employment contracts with the Sun Perylene Employees for aperiod of six (6) months from the
Closing Date (“the Access Period”), provided that such contracts are contingent upon the
Commission’s gpprova of the Divestiture Agreement.

. Respondent shall provide the Commission-approved Acquirer an opportunity to ingpect the
personnel files and other documentation related to the Sun Perylene Employees to the extent
permissible under applicable laws, at the request of the Commission-gpproved Acquirer, a any
time after execution of the Divestiture Agreement until the end of the Access Period.

. During the Access Period, Respondent shdl not interfere with the hiring or employing by the
Commisson-gpproved Acquirer of Sun Perylene Employees, and shall remove any impediments
within the control of Respondent that may deter these employees from accepting employment with
the Commission-gpproved Acquirer, including, but not limited to, any non-compete provisions of
employment or other contracts with Respondent that would affect the ability or incentive of those
individuals to be employed by the Commission-approved Acquirer. In addition, Respondent shall
not make any counteroffer to a Sun Perylene Employee who receives a written offer of
employment from the Commisson-gpproved Acquirer.

Provided, however, that this Paragraph I1.F. does not prohibit Respondent from making offers of
employment to or employing any Sun Perylene Employee during the Access Period where the
Commission-gpproved Acquirer has notified Respondent in writing that the Commission-gpproved



Acquirer does not intend to make an offer of employment to that employee.

Provided further, however, that this Paragraph 11.F. does not prohibit Respondent from
maintaining an exigting (or concluding a new) non-disclosure provision of employment with
the Sun Perylene Employeesthat islimited to Non-perylene Products.

. Respondent shdl provide al Sun Perylene Employees with reasonable financid incentivesto
continue in their posgitions until the Closing Date. Such incentives shdl include a continuation of all
employee bendfits offered by Respondent until the Closing Date for the divetiture of the Sun
Perylene Assets has occurred, including regularly scheduled raises and bonuses, and a vesting of
al penson benefits (as permitted by law). In addition to the foregoing, Respondent shdl provide
to each Sun Perylene Employee who accepts employment with the Commission-gpproved
Acquirer, an incentive equd to three (3) months of such employee’s base annua sdlary to be paid
upon the employee’ s completion of one (1) year of employment with the Commission-approved
Acquirer.

Provided further, that if Ciba entersinto an employment contract with one or more Sun
Perylene Employee(s) of its choice before the Commission accepts the Consent Agreement,
Respondent divests the Sun Perylene assets to Ciba pursuant to Paragraph 11, and
Respondent is not required to rescind the transaction with Ciba pursuant to Paragraph 11.A.,
then Respondent shdl be deemed to have satisfied the requirements of Paragraph 11.G. of this
Order.

. For aperiod of one (1) year following the date the divestiture is accomplished, Respondent shall
not, directly or indirectly, solicit or otherwise attempt to induce any employees of the Commisson-
gpproved Acquirer with any amount of respongbility related to Perylenes to terminate their
employment relationship with the Commission-gpproved Acquirer; provided, however, aviolation
of this provision will not occur if: (i) Respondent advertises for employees in newspapers, trade
publications or other media not targeted specificaly a the employees, or (ii) Respondent hires
employees who apply for employment with Respondent, as long as such employees were not
solicited by Respondent in violation of this paragraph.

. Respondent shdl secure, prior to divedtiture, dl consents and waivers from dl private entities that
are necessary for the divestiture of the Sun Perylene Assets to the Commission-approved
Acquirer, or for the continued research, development, manufacture, sale, marketing or distribution
of Perylenes by the Commission-gpproved Acquirer.

. Pending divedtiture of the Sun Perylene Assets, Respondent shall take such actions as are
necessary to maintain the viability and marketability of the Sun Perylene Assets and to prevent the
destruction, remova, wasting, deterioration, or impairment of any of the Sun Perylene Assets
except for ordinary wear and tear.
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K. Counsd for Respondent (including in-house counsel under appropriate confidentidity
arrangements) may retain unredacted copies of al documents or other materias provided to the
Commission-gpproved Acquirer and may have access to originad documents (under circumstances
where copies of documents are insufficient or otherwise unavailable) provided to the Commisson-
approved Acquirer in order to:

1. comply with any Divestiture Agreement, this Order, any law (induding, without limitation, any
requirement to obtain regulatory licenses or gpprovals), any data retention requirement of any
gpplicable Governmentd Entity, or any taxation requirements, or

2. defend againgt, respond to, or otherwise participate in any pending litigation, investigation,
audit, process, subpoena or other proceeding relating to the divestiture or any other aspect of
the Sun Perylene Assets or Perylene business; provided, however, that Respondent may
disclose such information only as necessary for the purposes set forth in this Paragraph
pursuant to an appropriate confidentiaity order, agreement or arrangement.

Provided further, however:

1. Respondent shall require those who view such unredacted documents or other materialsto
enter into confidentiality agreements with the Commisson—approved Acquirer; provided,
however, that Respondent shall not be deemed to have violated this Paragraph if the
Commission-gpproved Acquirer withholds such agreement unreasonably; and

2. Respondent shdl useits best efforts to obtain a protective order to protect the confidentiaity
of such information during any adjudication.

L. The purpose of the divestiture of the Sun Perylene Assets is to ensure the continued use of the Sun
Perylene Assets in the same business in which the Sun Perylene Assets were engaged at the time
of the announcement of the Acquisition, and to remedy the lessening of competition resulting from
the Acquisition as dleged in the Commission’s Complaint.

[11.
IT ISFURTHER ORDERED that:
A. At any time after Respondent signs the Consent Agreement, the Commission may gppoint an
Interim Monitor to assure that Respondent expeditioudy complies with al of its obligations and

performs al of its respongbilities as required by this Order and by the Order to Maintain Assets
(collectivey, “the Orders’).
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B. If an Interim Monitor is gppointed pursuant to this Paragraph or pursuant to Paragraph 111.A. of
the Order to Maintain Assets in this matter, Respondent shall consent to the following terms and
conditions regarding the powers, duties, authorities, and respongbilities of the Interim Monitor:

1. The Commission shdl sdect the Interim Monitor, subject to the consent of Respondent, which
consent shdl not be unreasonably withheld. If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of a proposed Interim Monitor within ten (10)
days after receipt of written notice by the staff of the Commission to Respondent of the identity
of any proposed Interim Monitor, Respondent shall be deemed to have consented to the
selection of the proposed Interim Monitor.

2. The Interim Monitor shal have the power and authority to monitor Respondent’s compliance
with the terms of the Orders, and shdl exercise such power and authority and carry out the
duties and respongibilities of the Interim Monitor in a manner consistent with the purposes of
the Orders and in consultation with the Commisson.

3. Within ten (10) days after gppointment of the Interim Monitor, Respondent shal execute a
trust agreement that, subject to the prior gpprova of the Commission, confers on the Interim
Monitor dl the rights and powers necessary to permit the Interim Monitor to monitor
Respondent’ s compliance with the relevant terms of the Orders in amanner consistent with the
purposes of the Orders.

4. The Interim Monitor shdl serve until the later of:

a. when the Sun Perylene Assets have been divested in a manner that fully stifiesthe
requirements of the Orders and the Commission-gpproved Acquirer isfully capable of,
independently of Respondent, producing Perylenes acquired pursuant to a Divedtiture
Agreement; or

b. when dl the obligations under the Orders pertaining to the Interim Monitor’s service have
been fully performed.

Provided, however, that the Commisson may extend or modify this period as may be necessary
or gppropriate to accomplish the purposes of the Orders.

5. Subject to any demonstrated legdly recognized privilege of Respondent, the Interim Monitor
shdl have full and complete access to Respondent’ s personnd, books, documents, records
kept in the norma course of business, facilities and technicd information, and such other
relevant information as the Interim Monitor may reasonably request, related to Respondent’s
compliance with its obligations under the Orders, including, but not limited to, its obligations
related to the Sun Perylene Assets. Respondent shal cooperate with any reasonable request

12



10.

11.

of the Interim Monitor and shal take no action to interfere with or impede the Interim
Monitor's ability to monitor Respondent’s compliance with the Orders.

. The Interim Monitor shal serve, without bond or other security, at the expense of Respondent,

or as st out in the Ciba Asset Purchase Agreement, on such reasonable and customary terms
and conditions as the Commisson may s&t. The Interim Monitor shdl have authority to
employ, at the expense of the Respondent, such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary to carry out the Interim Monitor's
duties and respongibilities. The Interim Monitor shall account for al expensesincurred,
including fees for services rendered, subject to the approva of the Commisson. The
Commission may, among other things, require the Interim Monitor and each of the Monitor's
consultants, accountants, attorneys and other representatives and assgtants to sign an
gppropriate confidentidity agreement related to Commission materids and information
received in connection with the performance of the Interim Monitor’s duties.

. Respondent shdl indemnify the Interim Monitor and hold the Interim Monitor harmless againgt

any losses, dlams, damages, liahilities, or expenses arisng out of, or in connection with, the
performance of the Interim Monitor's duties, including al reasonable fees of counsd and other
reasonable expenses incurred in connection with the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to the extent that such losses, clams, damages,
lighilities, or expenses result from misfeasance, gross negligence, willful or wanton acts, or bad
faith by the Interim Monitor.

. If the Commission determines that the Interim Monitor has ceased to act or failed to act

diligently, the Commisson may gppoint asubstitute Interim Monitor in the same manner as
provided in this Paragraph or Paragraph 111.A. of the Order to Maintain Assets in this matter.

. The Commission may on its own initiative or & the request of the Interim Monitor issue such

additiona orders or directions as may be necessary or appropriate to assure compliance with
the requirements of the Orders.

Respondent shdl report to the Interim Monitor in accordance with the requirements of
Paragraph V of this Order and/or as otherwise provided in any agreement approved by the
Commission. The Interim Monitor shdl evauate the reports submitted to the Interim Monitor
by Respondent and any reports submitted by the Commission-gpproved Acquirer with respect
to the performance of Respondent’ s obligations under the Orders or the Divestiture
Agreement. Within one (1) month from the date the Interim Monitor receives these reports,
the Interim Monitor shdl report in writing to the Commission concerning compliance by
Respondent with the provisions of the Orders.

Respondent may require the Interim Monitor and each of the Interim Monitor’s consultants,
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accountants, attorneys and other representatives and assistants to Sgn a customary
confidentidity agreement; provided, however, that such agreement shal not redtrict the
Interim Monitor from providing any informetion to the Commisson.

C. TheInterim Monitor appointed pursuant to Paragraph 111.A. of this Order or Paragraph I11.A. of
the Order to Maintain Assets in this matter may be the same person gppointed as Divestiture
Trustee pursuant to Paragraph IV.A. of this Order.

IT ISFURTHER ORDERED that:

A. If Respondent has not divested the Sun Perylene Assets within the time required by Paragraph
[1.A. of this Order, the Commission may appoint a Divestiture Trustee to divest the Sun Perylene
Assatsin amanner that satisfies the requirements of Paragraph 11. In the event that the
Commission or the Attorney Genera brings an action pursuant to 8 5(1) of the Federa Trade
Commission Act, 15 U.S.C. §45(]), or any other statute enforced by the Commission,
Respondent shall consent to the gppointment of a Divedtiture Trustee in such action to divest the
relevant assats. Neither the appointment of a Divestiture Trustee nor a decision not to gppoint a
Divedtiture Trustee under this Paragraph shdl preclude the Commission or the Attorney Genera
from seeking civil pendties or any other rdief avallable to it, including a court-gppointed
Divedtiture Trustee, pursuant to § 5(I) of the Federd Trade Commission Act, or any other statute
enforced by the Commission, for any failure by Respondent to comply with this Order.

B. If aDivedtiture Trusteeis appointed by the Commission or a court pursuant to Paragraph IV.A. of
this Order, Respondent shal consent to the following terms and conditions regarding the
Divedtiture Trustee' s powers, duties, authority, and respongbilities:

1. The Commission shall sdlect the Divedtiture Trustee, subject to the consent of Respondent,
which consent shdl not be unreasonably withheld. The Divestiture Trustee shall be aperson
with experience and expertise in acquisitions and divestitures. 1f Respondent has not opposed,
in writing, including the reasons for opposing, the selection of any proposed Divedtiture
Trustee within ten (10) days after notice by the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee, Respondent shall be deemed to have consented
to the selection of the proposed Divestiture Trustee.

2. Subject to the prior approva of the Commission, the Divedtiture Trustee shdl have the

exclusive power and authority to divest the assets that are required by this Order to be
divested.
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3. Within ten (10) days after gppointment of the Divestiture Trustee, Respondent shall execute a
trust agreement that, subject to the prior approval of the Commission and, in the case of a
court-gppointed Divestiture Trustee, of the court, transfers to the Divestiture Trustee dl rights
and powers necessary to permit the Divedtiture Trustee to effect the divestiture required by the
Order.

4. The Divedtiture Trustee shal have twelve (12) months from the date the Commission approves
the trust agreement described in Paragraph 1V.B.3. to accomplish the divestiture, which shall
be subject to the prior gpprova of the Commission. If, however, a the end of the
twelve-month period, the Divedtiture Trustee has submitted a plan of divestiture or believes
that the divedtiture can be achieved within a reasonable time, the divestiture period may be
extended by the Commission, or, in the case of a court-appointed Divestiture Trustee, by the
court; provided, however, the Commisson may extend the divestiture period only two (2)
times.

5. Subject to any demondtrated legally recognized privilege, the Divestiture Trustee shdl have full
and complete access to the personnel, books, records and facilities related to the relevant
assats that are required to be divested by this Order and to any other relevant information, as
the Divedtiture Trustee may request. Respondent shal develop such financid or other
information as the Divedtiture Trustee may request and shall cooperate with the Divedtiture
Trustee. Respondent shdl take no action to interfere with or impede the Divestiture Trusteg's
accomplishment of the divestiture. Any delay in accomplishing the divedtiture caused by
Respondent shall extend the time for divestiture under this Paragraph in an amount equd to the
delay, as determined by the Commission or, for a court-gppointed Divestiture Trustee, by the
court.

6. The Divedtiture Trustee shdl use best efforts to negotiate the most favorable price and terms
available in each contract that is submitted to the Commission, subject to Respondent’s
absolute and unconditiond obligation to divest expeditioudy and & no minimum price. The
divedtiture shal be made in the manner and to an acquirer as required by this Order; provided,
however, if the Divestiture Trustee receives bona fide offers from more than one acquiring
entity, and if the Commission determines to gpprove more than one such acquiring entity, the
Divedtiture Trustee shdl divest to the acquiring entity selected by Respondent from among
those approved by the Commission; provided further, however, that Respondent shal select
such entity within five (5) days after receiving natification of the Commisson's gpprovd.

7. The Divedtiture Trustee shall serve, without bond or other security, a the cost and expense of
Respondent, on such reasonable and customary terms and conditions as the Commisson or a
court may set. The Divestiture Trustee shdl have the authority to employ, at the cost and
expense of Respondent, such consultants, accountants, attorneys, investment bankers,
business brokers, appraisers, and other representatives and ass stants as are necessary to
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10.

11.

12.

13.

carry out the Divedtiture Trustee' s duties and respongibilities. The Divedtiture Trustee shdl
account for al monies derived from the divestiture and al expensesincurred. After approva
by the Commission and, in the case of a court-gppointed Divestiture Trustee, by the court, of
the account of the Divedtiture Trustee, including fees for the Divestiture Trustee' s services, dl
remaning monies shdl be pad a the direction of the Respondent, and the Divedtiture
Trustee' s power shdl be terminated. The compensation of the Divestiture Trustee shal be
based & least in dgnificant part on a commission arrangement contingent on the divestiture of
al of the relevant assets that are required to be divested by this Order.

. Respondent shdl indemnify the Divedtiture Trustee and hold the Divedtiture Trustee harmless

agang any losses, clams, damages, liabilities, or expenses arisng out of, or in connection
with, the performance of the Divestiture Trustee' s duties, including al reasonable fees of
counsdl and other expenses incurred in connection with the preparation for, or defense of, any
clam, whether or not resulting in any liability, except to the extent that such losses, dams,
damages, liabilities, or expenses result from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divedtiture Trustee.

. If the Divedtiture Trustee ceases to act or failsto act diligently, a subgtitute Divestiture Trustee

shdl be appointed in the same manner as provided in Paragraph IV.A. of this Order.

The Commission or, in the case of a court-gppointed Divestiture Trustee, the court, may on its
own initiative or a the request of the Divedtiture Trustee issue such additional orders or
directions as may be necessary or appropriate to accomplish the divestiture required by this
Order.

The Divedtiture Trustee shal have no obligation or authority to operate or maintain the relevant
assets required to be divested by this Order.

The Divedtiture Trustee shdl report in writing to Respondent and to the Commission every
sixty (60) days concerning the Divedtiture Trustee' s efforts to accomplish the divedtiture.

Respondent may require the Divedtiture Trustee and each of the Divestiture Trustee' s
consultants, accountants, attorneys and other representatives and assstantsto sgn a
customary confidentiaity agreement; provided, however, such agreement shdl not redtrict the
Divedtiture Trustee from providing any information to the Commission.

. The Divedtiture Trustee appointed pursuant to Paragraph 1VV.A. of this Order may be the same
Person appointed as Interim Monitor pursuant to Paragraph I11.A. of this Order or Paragraph
[11.A. of the Order to Maintain Assetsin this matter.
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V.

IT ISFURTHER ORDERED that within thirty (30) days after the date this Order becomes
find, and every sixty (60) days thereafter until Respondent has fully complied with Paragraphs 11.A.
through 11.1. of this Order, Respondent shall submit to the Commission a verified written report setting
forth in detall the manner and form in which it intends to comply, is complying, and has complied with
this Order. Respondent shdl submit at the same time a copy of its report concerning compliance with
this Order to the Interim Monitor, if any Interim Monitor has been appointed.

V1.

IT ISFURTHER ORDERED that Respondent shdl notify the Commission at least thirty (30)
days prior to any proposed change in the corporate Respondent such as dissolution, assignment, sde
resulting in the emergence of a successor corporation, or the crestion or dissolution of subsidiaries or
any other change in the corporation that may affect compliance obligations arisng out of the Order.

VII.

IT ISFURTHER ORDERED that, for the purpose of determining or securing compliance with
this Order, and subject to any legdly recognized privilege, and upon written request with reasonable
notice to Respondent made to its counse’ s principa United States offices, Respondent shal permit any
duly authorized representative of the Commission:

A. Access, during office hours of Respondent and in the presence of counsd, to dl facilities and
access to ingpect and copy al books, ledgers, accounts, correspondence, memoranda and al
other records and documents in the possession or under the control of Respondent related to
compliance with this Order; and

B. Uponfive (5) days notice to Respondent and without restraint or interference from Respondent,
to interview officers, directors, or employees of Respondent, who may have counsd present,
regarding such matters.

By the Commission.
Dondd S. Clark
Secretary

SEAL
ISSUED: March 13, 2003
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