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Rules

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE October 1972

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING
WASHINGTON 25, D. C.

Sumnary of Report

The annexed report recommends:

1. Approval of the proposed Bankruptcy Rules (Appendix A).

2. Approval of the proposed Chapter XIII Rules (Appendix B).

3. Approval of the proposed amendments and additions to the
Federal Rules of Criminal Procedure (Appendix C).

4. Approval of deferring proposed amendments to Appellate
Rules 9(d) and 10(b) until they can be considered by the
reconstituted Advisory Committee on Appellate Rules.

5. Approval of cooperation by the committees with the
Subcommittee on Criminal Laws and Procedures of the United States
Senate in the procedural aspects of its work in the revision and
reccdification of title 18, U.S.C.

6. Approval of requesting the elimination from the next
budget for the judiciary of the proviso limiting to $90,000 the

funds available for the rules program.
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TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

The Standing Committee on Rules of Practice and

Procedure met in Washington on October 6 and 7, 1972, All |
the members were present except Professor %right, who was |
unavoidably prevented from attending. Mr. Foley, secretary

of the committee, was also present. Judge Forman, chairman,
and Professors Kennedy and Countryman, reporters, of the
Advisory Committee on Bankruptcy Rules, and Professor Reming-
ton, reporter of the Advisory Committee on Criminal Rules, were

present for parts of the meeting.

Civil Rules

The Advisory Committee on Civil Rules met on Septemher
22 and 23, 1972. The committee gave extended consideration to
Rule 23,relating to class actions, and directed its reporter to
prepare alternative drafts of possible amendments to that rule

for consideration at its next meeting.

Bankruptcy Rules

Ever since full rulemaking authority under the Bankruptcy
Act was conferred upon the Supreme Court by Congress in 1964, the

Advisory Committee on Bankruptcy Rules has been engaged in the
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large task of preparing a comprehensive set of rules and official
forms for ordinary bankruptcy proceedings as well as for pro-
ceedings under Section 77, Chapters IX, X, XI, XII and XIII of

the Bankruptcy Act. Preliminary drafts of rules and forms in
ordinary bankruptcy and in Chapter XIII proceedings were published
to the bench and bar in March 1971 and in September 1971, respect-
ively. The advisory committee made a number of modifications in
the preliminary drafts in the light of comments and suggestions
received from the bench and bar and has now sutmitted definitive
drafts of the proposed rules and official forms under Chapters

I to VII of the Bankruptcy Act (ordinary bankruptcy) and under
Chapter XIII of the Bankruptcy Act. These rules and forms, togeth-
er with Advisory Committee Notes which fully explain them, are
annexed to this report as Appendices A and B, respectively.

It will be observed that the numerical designations of
the proposed rules is such as to allow for the insertion, as Titles
11,111, IV, V and VI, of rules to govern the procedure under
section 77, railroad reorganizations; Chapter IX, local taxing
agéncy compositions; Chapter X, corporate reorganizati ons; Chap-
ter XI, Arrangements, and Chapter XII, Non-corporate Reail Prop-
erty Arrangements, respectively. While ordinary bankruptcy pro-
ceeding:; under Chapters I to VII and wage earners8' cases under

Chapter JIII make up the vast bulk of the bankruptcy business of

t 2 courl:, proceedings under the other chapters are important. The

advisory committee has approved preliminary drafts of rules under
Chapters X and XI and these will be published to the bench and bar
shortly. A draft of rules under Chapter XII is in process and
plans are being made for the preparation of rules under Section

77 and Chapter IX, which will complete this monumental task which
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was laid upon the Supreme Court by the Act of October 3, 1964,
28 1.8.C.§ 2075.

" We have been informed that the statutory Commission
on the Bankruptcy Laws of the United States, which is now engaged
in the study and revision of the Bankruptcy laws, is devoting
itself solely to the substantive aspects of the law upon the
theory that our proposed bankruptcy and Chapter XIII rules will
be adopted to take effect shortly and will fully cover the pro-
cedure. In the light of this fact it is quite a fortunate coin-
cidence that our rules are now in finnsl form ready for adoption.

Our committee has considered these draft rules and forms

and approves them. ‘e now submit them to the Conference for
apprcval and transmittal to the Supreme Court with the recommenda-
tion that the Court adopt them, hopefully, to take effect on

July 1, 1973.

Criminal Rules

The Advisory Committee on Crimniral Rules on September
6 and 7,1972 gave further consideration a: our request, made in
the light of 1ate comments received from the bar, to certain »f
the proposed amendments to the criminal rules which our commit-
tee had tentatively approved in March 1972. The advisory commit-
tee suggested » few minor am.r iepcs to r2rtain of these rules

and again tronsmitted them to our committee with their approval.
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Our committee, accordingly, had before it at its
recent meeting proposed amendments to Criminal Rules 4{a), 9(a),
11, 12, 15, 16, 17(f), 20, 32(a), (c) and (e) and 43 and to
Appellate Rules 9(b) and (d) and 10(b). 1In addition, we had
before us a proposed perfecting amendment to Criminal Rule 50
and proposed new Criminal Rules 12.1, 12.2, 29.1 and 41.1.

Most of these rules represent the culmination of a
number of years of work by the advisory committee with respect
to proposals which were published to the bench and bar in Jan-
uary 1970 and April 1971. Our committee gave full consideration
to these proposals, made a number of changes, mostly of a per-
fecting nature, and as thus amended approved the amendments to
Criminal Rules 4(a), 9(a), 11, 12, 15, 16, 17(f), 20, 32(a), ()
and (e), 43 and 50, and the proposed new Criminal Rules 12.1,
12.2 and 29.1. The definitive approved draft of these proposals
and the advisory committee's notes, which fully expiain them,
are annexed hereto as Appendix C.

Your committee recommends that the Judicial Conference
approve them and transmit them to the Supreme Court with the
recommendation that they be adopted by the Court.

Your committee does not recommend the approval at
this time of the proposed new Criminal Rule 41.1 with respect
to nontestimonial identification before and after arrest. The
preliminary draft of this rule was published to the bench and

bar in April 1971. It evoked wide criticism and serious questions

were raised as to its constitutional validity. Your committee,
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accordingly, believes that before a procedural rule on this

subject is recommended to the Supreme Court our committees and
the Conference should have the benefit of more experience with
such procedure in the States and in the District of Columbia
and of judicial consideration of the constitutional questions
involved. Moreover, it appears to your committee that there

is little need for procedure of this sort except with persons
suspected of crimes of violence, so-called 'street crimes'",
with which the federal courts have little occasion to deal
except in the District ©of Columbia where under the recent judi-
cial reorganization such crimes are tried in the local Superior
Court rather than in the United States District Court. It well
may be, therefore, that the Superior Court of the District of
Columbia could establish such procedure under its own rule-
making power, thus meeting the need in the District.

Proposed amendments to Appellate Rules 9(d) and 10(b)
came to our committees from the Judicial Conference in October
1970 upon the suggestion of the Conference Committee on Adminis-—
tration of the Criminal Law. The suggestion was in substance
to deny release on bail pending appeal to » defendant whn has
not made satisfactory arrangements with the court reporter for
procuring a transcript of the testimony and who has not been
granted leave to appeal in formn pauperis. The suggestion fur-
ther was that such failure should also be ground for dismissal
of the appeal. These proposals were published to the bench and
bar in April 1971 and have evoked a substantial amount of
critical comment. The principal criticism is that they would
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operat2 unfairly in denying bail and threatening dismissal of

the appeal to those ''genteel poor'" who, althour™ not paupers,

do not have sufficient cash or quick‘assets to defray the cost

of a long transcript,while having no practical effect on the
well-to-do defendant or the defendant who can take tne pauper's
oath. VWhile recognizing that the delay in procuring transcripts
is a very important factor in causing delay in the appellate
process and the final disposition of criminal cases, we think
this is a problem which may very well involve other aspects

of the appellate procedure and that it should be considered, along
with the many other ways in which the courts of appeais are pre-
sently seeking to meet the problem of delay, by the Advisory Com-
mittee on Appellate Rules when it is reconstituted by the Chief
Justice. We, therefore, recommend that our committee be author-
ized to refer to the Advisory Committee on Appellate Rules, when
reconstituted, the proposals which were included in the published
preliminary draft amendments to Appellate Rules 9(d) and 10(b),
together with the published suggested amendments to Appellate
Rule 9(b).

Correlation of work of rules committees with Senate
Subcommittee on Criminal Laws and Procedures

The Subcommittee on Criminal Laws and Procedures of
the Committee on the Judiciary of the United States Senate is
presently engaged in the preparation of a revision of the federal
criminal code, Title 18, U.S.C., for the general purpose of im-

plementing the recommendations of the National Commission on Reform
of the Federal Criminal Laws. In this connection the subcommittee,
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of which Senator John L. McClellan is chairman, recognizing that
Title 18 presently includes a large number of procedural provis-
ions which are not included in the Federal Rules of Criminal Pro-
cedure, desires that such of these provisions as are not obsolete,
as well as any new procedures which may be required to implement
any changes proposed in the substantive law, be incorporated
into the federal rules and thus subjected directly to the rule-
making authority of the Supreme Court. In order to synchronize
this process, the subcommittee proposes that its draft bill
include two titles, Title I, the revised federal criminal code

of substantive law, and Title II, the proposed amendments and
additions to the Federal Rules of Criminal Procedure, including
those amendments transferring the presently wuseful procedural
provisions of Title 18. Although these rules amendments would

be accomplished by statute, it is proposed to make it clear in
the statute that their enactment in this way will not in any

way derogate from the rulemaking power of the Supreme Court or
affect its authority to deal with all the rules, including these
amendments, by way of further amendment or modification.

The Senate subcommittee desires to work as closely as
possible with the Judicial Conference and its committees in this
area, It accordingly asks the cooperation of our committees
in determining which of the procedural provisions of Title 18
are currently useful and should be transferred to the Federal
Rules of Criminel Procedure. It also seeks our assistance in
determining the form in which such transferred provisions and
any new provisions proposed by the subcommittee should be incor-

porated into the federal rules and generally in correlating the
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work of our committees with the procedural aspects of the work
of the Senate subcommittee. Copies of a letter from Senator
McClellan to the chairman of your committee, dated July 26,1972,
and of the reply thereto, dated August 3, 1972, are annexed
hereto as Appendix D.

Since the schedule of the Senate subcommittee involves
the preparation of a preliminary draft of a bill this month or
next month and of 2 more definitive bill early in 1973 in the
first session of the next Congress, there will obviously not
be time for our committees to follow our normal procedure, if
effective cooperation is to be given as requested. For example,
there would not be time to publish our drafts to the bench and
bar or to submit them to the Judicial Conference for approval.
On the other hand, the Senate subcommittee plans to hold hear-
ings on its bill at which any objections to proposed rules
changes could be voiced and the same procedure would, doubtless,
be followed in the House of Representatives if the bill passes
the Senate,

The Advisory Committee on Criminal Rules and our
committee have each given full consideration to this proposal
and we recommend that it be approved by the Conference and that
our two committees be authorized to cooperate with the Subcom-
mittee on Criminal Laws and Procetures of the United States Senate,
as it has requested, with respect to the amendments and additions
to the Federal Rules of Criminal Procedure which the subcommittee
proposes to include in Title II in its bill to revise the federal

criminal code.



Appropriation Proviso

From the inception of the rules study program, the
funds required to carry on the program have come from the funds
appropriated to the Administrative Office and for travel of
judges and referees, subject to the following express proviso
included in the Appropriations Act:

"Provided, That not to exceed $90,000 of the appropriation
contained in this title shall be available for the study
of rules of practice and procedure."
There has been no increase in this limitation over the twelve
years of the program in spite of the tremendous increase in
costs of all kinds, salaries, travel, printing, etc. 1In spite
of this, the program has been carried on with what we believe
have been distinguished results. There have, however, been
great handicaps resulting from inability to schedule committee
meetings for lack of available travel money, pitifully inadequate
compensation of reporters and frequent delays in publishing pre-
liminary drafts. Your committee knows of no other program which
is subjected to such a financial straitjacket. We think that the
public value of the program has been amply demonstrated and that

it would be appropriate in the next budget to request the Congress

to delete this proviso from the judiciary appropriation and we so

recommend .
On behalf of the Committee,
Vo o f 7 '
s -
I leri 03 Hra
October 9, 1972 Chairman
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— l TITLE I_

PROPOSED BANKRUPTCY RULES ANB-
OFFICIAL-FORMS-UNDER-CHAPTERS
P HI-OFTHE-BANKRUPTEY ACT

\\\\\\

1  These rules and forms govern the proce- ]i“ this Title 1
m-ba-n-lmap&;ey—n&ses—melv-d-mg—l-ela%ed

2 dure

3 preeeedings, in courts of bankruptey, under [in bankruptcy cases
4 Chapters I-VII of the Bankruptcy Act. -

These rules may be known and
cited as the Bankruptcy
Rules. These forms may be
A “bankruptey case,” as defined in Rule 101, is one |known and cited as the

wherein a petition has been filed by or against a person [0fficial Bankruptcy Fams .
seeking his adjudication as a bankrupt. The case includes )
all of the proceedings and matters which arise in connec-
tion with the case and of which the court of bankruptey
is given jurisdiction by the Chapters I-VII of the Bank-
ruptcy Act. Thege rules and forms*thus do not apply to a l in this Title T

ApvisorY COMMITTEE'S NOTE

or ordered to proceed

case initiated¥under any of the debtor-relief chapters
OHH—SEH - Ner-do-these—rutes prescribe except mc1den-‘r— of the Act. The rules and
tally the procedure for actions or ‘‘plenary proceedings” forms in Title VII govern
brought in state courts or federal district courts to de- the procedure in Chapter
termiiie controversies that arise in connection with a XTII cases, and Titles II-
bankruptcy case. VI are reserved for cases
“Courts of bankruptcy” are defined in § 1(10) of the that are commenced or pro-
Bankruptey Act, 11 U.S.C. § 1(10), to ‘“include the ceed under Chaptetrs VIII-
United States district courts and the district courts of | XII of the Act. These
the Territories and possessions to which this Act is or | rules do not
may hereafter be applicable.” (References to the Bank-
ruptcy Act hereinafter will be to the Aect and will omit
citations to Title 11 of the United States Code.) The
courts of bankruptey clearly include the district courts
of Guam and the Virgin Islands. 1 Collier. Bankruptey ¢
1.10, at 71-72 n.22 (1ith ed.rev. 1968), citing relevant
statutory provisions. (Hereinafter citations to the Collier
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2 BANKRUPICY RULES & OFFICIAL I'ORMS

treatise will omit the tille and refercnce to the edition
but will include the date of the revision of the cited ma-
terial.) It is problematical whether the District Court for
the Districl of the Canal Zone is a bankruptey court, but
it appears that this court has not undeitaken to act as a
court of bankiuptey. 1 Collier, supre at 72.

PART 1. PETITIOM AND PROCEEDINGS
RELATING THERLETO AND TO
ADJUDICATION

Rule 101. Conrumencement of Bankrantey
Caso
1 A bankruptey case is commenced by filing
2 a petition with the cowrt by or against a pei-
3 son for the purpose of obtaining his adjudi-
4 cation as a bankrupt.

ADVISORY COMMITTEE'S NOTE

A proceeding initiated by a petition for an adjudica-
tion under the Bankruptey Act is designated a “bank-
ruptey case” for the purpose of these rules. The term
embraces all the controversies determinable by the court
of bankruptcy and all the matters of administration aris-
ing during the pendensy of the caze. This wrace of the
word “case” coanforas to thed emplove D in meomy poovi-
sions of the D.nkrvpteay Act Gioreinaliee veforoad Lo s
the Act). Sce, e.g., §§ 22, 32, 30D, 10c, 42, and 59d. The
word “proceeding” as used in these rules generally re-
fers to a litigated matter arising within a case during
the course of administration of an estats. See particu-
larly Rule 703. The rule assumes the continuing applica-
bility of the definition of “petition” in § 1(24) of the Act,
br* as used in these rules, the word refers to the docu-
ment commencing a bankruptey case. The place of filing
a petition is more fully particularized in Rule 509.

Rule 102, Reference of Cases; Yitharawal
of Reference and Assigiament

1 (a) Oregimat-Rejercooe. Upon the filing of

2 apetition the clerk st:eM refer the eose forth-



BANKRUPTCY KULES & OFFICIAL FORMS 3

with to a referee or, if a local rule so
provides, to more than one referee concur-
rently. Thereafter all proceedings in the case
shall be before the referce except as other-
wise provided by subdivision (b) of this rule,
by Rules 115(b) and 920, by § 2a(15) of the
9 Act when a complaint seeks an injunction to
10 restrain a court, by § 43c of the Act when
1T the office of the referee is vacant, and by the
12 provisivrs in the Act and the rolas in Part
13 VHI governing appeais Trom julgments of
14 the referec.
16 (b) Withdrawal of Reference and Assign-
16 ment. The district judge may, at any time,
17 for the convenience of parties or other cause,
18 withdraw a case in whole or in part from a
19 referee and either act himself or assign the
20 case or part thereof to another referee in the
21 distriet.

00 -3 O U b W

ADVERORY CodMiaTi--'2 Noio

Sohd™ Lo TEO S0t s s L subdit o (o) of
this rule is derived frem § 2.’3 of the Act but deleles the
clause authorizing the judge or judges to modify the pro-
vision for automatic reference. The practice, which has
become established in some districts under § 22a of the
Act, of referrirg cases eoncarrently to tvwo or mote ref-
erees of the court is recognized as proper by this rule.

The second sentence of subdivision (a) is adapted from
General Order 12(1). A district judge may act in a bank-
ruptey case only when he withdraws a case from the ref-
eree pursuant to subdivizsion (h); when the office of the
referee bacarmas vooart a3 poavih A in § 43 of the Act;
when jurv trick B fire a2l L dem o psvast to
Rule 115 (b - 1o v%e 2 0ls s and dotermines is-
sues m.dex Rul: 92 en o ert™ atirn th e eoempt bz

e e e e g
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been coramitted; when o conap! dnt wocks e ol 1t e
against another cowrt, which 1 boe prontad unde

2a(-0) of the Act only by the judpe, wnd v 2 nndy-
ment of the referce is Lomg reviev el enappedd par-n ot
to §3 2a(10) and 3% of the Act The ral < in Pt VI
goveirn e procedure cnreviev by the distiict jud,c of
judgments of the reforce. Sections 244 and b of the Act
and the Federal Rules of Appellide Proccdure govan e
procedure on appeals to the courts of appeals, and € 21e
of the Act and the Rules of the Supreme Comt of the
United States apply to roeview of judpments hy thed

1

Cowmrt in haioupley Goaoss As o0 P el Yo 0

err ey

wle Tol the o rides O et g piG s ne e i
the district comts of the Umitod Yoo o s =0
cou {s.

Subdivision (b) consolidates the provisions for transfor
of a case from one refvree to anotker in § 22h of the Act
ard for withdrav al of a reference in § 43¢ of the Acdl.
The withdrawal and reassignment may be on otion or
on the court’s own initiatne. Cause for withdrawal of 2
reference includes the statutmv grounds speecified in §
43c, viz., temporary absence or disqualification of the
referce and the nead for expoliring the Lusiness of the
court. As noted above, I 132 contin ios to yovern the = -

H]
N

ation~ in vhich ool e e s v Sy
(v e T R N
N '

R S U o Coo e e
Prose Prowdons & Vb Foas e 21 g, 601 65
(3d Cir. 1926), cert. denred, 276 ULS 633 (1924). If the
rerson for assicnment o0 werhnine wl Coeses o b g ra-
tive, the case o proocehme 0 o be per 1t dod o e
sieve qefores I doony T Lo L vy qeorg )
Jwdere the authonty con” e Lale b be
ciced accordnn - to the 1L os b enders of the court as
provided by 28 UV S C, 2 157

Subdivision (h) goovers ool e e et D a case

1

it

Or procegding T o tede o L et Lo, U algur s die-
tion of the ¢t T 1 N e &
Cooeston 7 (7, 1T B s I DNY e
tronsTer o o o a0 0 0 B A S

[should
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Rule 116 and the tran~for of an adver~ury procediling to
another di~trict 15 governe? by Rule 782, Scction 43¢ of

the Act governs the assiguaut of a referee from with-
out the histrict

Rule 103. Voluntary Pefition

A voluntary petition shall conform sub-

stantiully to Official Form No. 1. # shall be
filed H—teipleate, unless ﬁelelmﬁnal-copxeq

Y A
i a FORITCLE TTNRL IN I )

Ve GO DD b=

An original and
2 copies of the
petition

isl i g

ADvisy Crviviciel's No

Official Forin Na. 1 (Peiltion for Voluntary Bank-
ruptey) has boen singplified and shortened but retains the
essential fertures of the ofticial form for a debtor's peti-
tion promualgated under former § 80 of the Act.
Although ro copy of a voluntary petition is required to
be served onoory cAverse party, the rule continues the

requiterent ¢f ¥ 57 af the Act that the petition be filed
i 1

motr.phe te

Only the original need be
signed and verified, but

a different
number of

the copies must be conformed | ISTLRCS EERS R VSRR N
to the original. See .
- T Al + S . FERTE RS
Rule 911(c). The petition 1 O . A D PR N T
must be fiied with the 2 petitien shall eonform  substantially  to
glirk_g;(p;o"lded in 5 Of:ial Fore Ne o Fshall be filed +a-treiph-
Rule > a). As provided in| 4 N NS -
1 U litional copics are required by
Rules 401 and 601, the - R ! ’
filing of the petition acts| °
as a stay of certain acts | 6 th) Po fipsins 0 Aet of Bankruptey. A
sndkproceeddings against thel 7 cyeditor may not file or join in a petition al-
ankrupt and his property. :
P property & legirg the commizlan of an act of bank-
O rapioy oother ot tle sixtdooaet, if he
0 cor~rmto bt vt ot in, or sooed the
T Lsvaler oL Nowe v stand-

e S
[N

~

.

i, the Jerol o T a e edl vy hoat in-

An original and
2 copies of the
petition
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6 BANKRUPTCY RULES & OVTFICIAL FORMS

13 ducing it, participated in any general as-
14 signment, receivership, or other mode of
15 adjustment or settlement of the affairs of
16 the deblor and did not consent in writing
17 thereto, or if he did so consent but without _ :
18 knowledge of facts which would constitute : :

» —19—eommission of the first, second, or third act
20 of bankruptcy or which would be a bar to
21 the discharge of the debtor in bankruptcy, he
22 may nevertheless act as a petitioning eredi-
23 tor and may allege any act of bankruptey in-

— 24 cluding such assignment or receivership.

25 (c) Particularity of Allegations. The facts
26 constituting an act of bankruptcy shall be al- -
27 leged with sufficient particularity to identify
28 the transaction or occurrence.
29  (d) Transferor or Transferee of Claim. A
30 person who has transferred or acquired a P
31 claim for the purpose of commencing a bank- :
32 ruptey case shall not be a qualified peti-
33 tioner. A petitioning creditor who is a trans-

34 feror or transferce of a eclain., whether ;
35 transfcrred unconditionally, for securily, or '
. 36 otherwise, shall annex to eaeh-of—the—triphi- :
the original and each 37 ente—pettionsva copy of all documents evi- '
gg g:z i.tiioi:\?s 38 dencing the transfer, and a signed statement k
P 39 setting forth the consideration for and terms P

40 of the transfer and that the claim was not }
41 transferred for the purpose of commencing a L
42 bankruptey case. o
43 (e) Joinder of Petitioners After Filing. Lo )
44 Creditors other than the original petitioners r
=45 may join in an involuntary petition at any '
46 time before its disinissal. If the answer to on
47 involuntary petition filed by one or 2 credi-
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48 tors avers the existence of 12 or more credi-
49 tors, the alleged bankrupt shall file with the
50 answer a list of all his ereditors with their
51 addresses, a brief statement of the nature of
52 their claims, and the amounts thereof. If it
53 appears that there are 12 or more creditors
54 as counted under § 59e of the Act, the court
55 shall thereupon afford a reasonable opportu-
56 nity for other creditors to join in the petition
57 before a heaving is held thercon.

ADVISORY COMMITTEE'S NOTE

Subdivision (a). Official Form No. 9 (Creditors’ Peti-
tion for Bankruptey), pirescribed for use by creditors as
petitioners to have a debtor adjudged an involuntary
bankrupt, is a revision of the oflicial form for an invol-
untary petition promulgated under former § 30 of the
Bankruptey Act. A petition by fewer than all the gencral
partners to have a partnership adjudged bankrupt is
governed by Rule 105(b). The requirement of § 59¢ of the
Act that the petition be filed in triplicate is continued, al-
though under the bankruptey docliel and case reporting
systzm in eFect since Jamuary 1, 1963, the clevk of the
United Sintos district court typically «onids o the referee
all copies of the original petition and schedules. AOUSC
Bulletin No. 506, dated Oct. 17, 1962, at p. 6. One copy

Only the original need be of the petition is served on the bankrupt pursuant to

signed and verified,but Rule 111, another is retained by the referee as part of
the copies must be conforme he record of the case, and the third copy, togelher with
to the original. See the schedules and the statement of affairs, is for the
Rule 911(c). The petition rustee- If, as in some districts where there is a geo-
must be filed with the raphical separation of the clerk’s and referce’s offices,
clerk as provided in the judaes require the clerk to retain a copy of the peti-
Rule 509(a). As provided inftion and schedules, the rule recognizes the validity of a
Rules 401 and 601, the variant local rule requiring an additional copy.a

filing of the petition acts Subdivision (L) iz substantially a statement of the case
as a stay of certain acts Jaw on the effect of varticipation by a pelitioner in an
and proceedings against the [acl{ of borlrupiey, a5 supplemenied by § 59h of the Act.
bankrupt and his property.

——— Co - - R N T
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8 BANKRUPTCY RULES & OFFICIAL FORMS

Sce 3 Collier @ 59.39 (1964); Macl.achian, Dunkrupicy §
60 (1956); Anno., 6 A.1.R.3d 476 (1966). The provision in
the second senlence relieving a petitioner from the dis-
qualification otherwise imposed by participation in an
adjustment or settlement when such participation was
without knowledge of the commission of onc of the first
three acts of bankrupicy may go beyond existing law,
but it is supported by the rationale of the cases. Sce, e.g.,
In re Thomas, 211 F.Supp. 187, 191 (D.Colo. 1962), afi’d
sub nom, Thomas v. Youngstown Sheet & Tube Co., 327
F.2d 667 (10th Cir.), cert.denied, 379 U.S. 827 (1964);
Dinerman v. Bowley & Travers, Ine., 301 1.2d 464, 467
(2d Cir. 1962); In re Curtis, 91 Fed, 630, 632 (7th Cir.
1899).

Subdivision (¢) is a stalement of case law. See 1 Col-
lier €€ 3.106, 3.207 (1961); MacLachlan, Bankirupicy § 59
(1956). Compare Rule 9(b) of the Federal Rules of Civil
Procedure, requiring particularity in all averments of
fraud, discussed in 2 Moore, Federal Practice ¥ 9.03 (2d
ed. 1948). The amenability of the allegations of a petilion
respecting the commission of an act of bankruptey to an
amendment that will relate back to the date of the filing
of the petition is governed by the case law construing
Tule 15(c) of the Federal Rules of Civil Procedure, which
is made applicable to such an amendment by Rule 121,
Sce Mworsky r. Alanjay THns Binding Corp., 182 .24
803, 805 (2d Cir. 19:0); Glint Faetors, Ine, v. Selsiapp,
126 1.2d 207 (2d Cir. 1942); 2 Collier ¢ 18.26 (1965); 3
Moore, Federal Practice € 15.15[5] (2d ed. 1964). (Here-
inafter citations to the Moore treatise will omit the title
and reference to the edition but will include the date of
the revision of the cited material)

Subdivision (d) is a revision of General Ovder 5(2). A
signed statement of the petitioning creditor is made ac-
ceptable in lieu of the affidavit required by the general
order, in line with the policy declared in Rule 911(b) and
discussed in the Note accompanying that provision. The
implication of the general order that a transfer for the
purpose of cornmencing-a bankrupiey cuse is a ground
for disqualification of a party to the trausfer as a peti-
tioner is made explicit. Compave § 116(1) of the Act;
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Rule 23.1(1) of the Federal Rules of Civil Procedure. The
subdivision requires disclosure of auny transfer of his
claim by the petitioner as well as a transfer to him and
applies to Lransfers for security as well as unconditional
transfers. Cf. In re 69th & Crandon Bldg. Covp., 97 F.2d
392, 395 (7th Cir.), cert.denied, 305 U.S, 629 (1938), rec-
ognizing the right of a creditor to sign a bankruptey pe-
tition notwithstanding a prior assignment of his claim
for the purpose of security. This rule does not, however,
qualify the requirement of § 59b of the Act that a peti-
tioning creditor must have a provable claim not contin-
gent as to liability,

Subdivision (¢) is derived from § 59d and { of the Act

the

but does not incluc s provisionifor notice by the court
to all creditors. The interests of creditors are adequately
protected by a provision requiring a reasonable opportu-
nity for other credilors to join in the petition before the
hearing is held. The list of creditors filed by the bank-
rupt affords a petitioner in such a case the information
needed to enable him to give notice for the purpose of
obtaining the copelitionevs required to make the petition
sufficient. The statutory requirement that the list be ver-
ified is eliminated pursuant to the policy expressed in
Rule 911(h). 1t has beoen held that a creditor who desires
to secure the administiration of & deblor’s estate in hank-
ruptey may propervly solicit other credilors to jein him in
filing a pelition. In re Kootcaui Motor Co., 41 1.2d 402
(D.Idaho 1930); In re Smith, 176 Fed. 426, 435 (N.D.N.Y.
1910). After a reasonable opportunity has been afforded
for other creditors to join in an involuntary petition, the
hearing on the petition should be held without further
delay. The last seutence of § 59d is omilted from the rule
as unnecessary.

Rule 105. Partnership Ban-kruptcy

1 (a) Voluntary Pelition. A voluntary peti-
2 tion may be filed by all the general partners
3 on behalf of the partnership.

4 (b) Partner's Petition Against Partier-




An original and 2
copies of the
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ship. A petition may be filed by fewer than
all the general partners to have a partner-
ship adjudged bankrupt under § 5b of the

Act. 7 petitiondfiled under this subdivision
shall be in triplicate, but if more than one
general partner does not join in the petition,
an additional copy for each such partner
shall be filed. The petition for adjudication
of the partnership may be contested by any
general partner (or alleged general partner)
who is not a petitioner.

(¢) Involuntary Petition by Creditors. An
involuntary petition may be filed by credi-
tors against a partnership. Within 5 days
after the filing, the petitioning creditors
shall cause a copy of the petition to be sent
by certified mail to the last known address
of, or to be delivered to, each general partner
who has not been served.

[shall be

l

(d) Petition When All fmf'ms Are Adju-
dicated. If all the general partners of a part-
nership are adjudged bankrvuy{, any porty in
interest may file a pelition in any court in
which a partner’s bankruptey case is pend-
ing to have the partnership adjudged bank-
rupt. :

Apvisory COMMITTEE’'S NOTE

This rule is derived from subdivisions a, b, and i of §
5 of the Act and authorizes 4 types of petitions to have a
partnership adjudged bankrupt. The joint petitions au-
thorized by § 5 of the Act are abolished by this rule. The
statlutory provisions for this kind of pelition have caused
confusion as to the filing fees chargeable and the manner
of prepaving schedules and statements of affairs. The ad-

vantages of joint administration of partnership and

General Partners
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partners’ estates where that is feasible are obfainuble
under Rule 117. Subdivision (d) is an elaboration of the
first sentence of § 5i of the Act. See Kennedy, A New
Deal for Partnership Dankruptcy, 60 Coll.Rev. 610,
646-19 (1960). The duty to prepare and file schedules
and the statement of affairs for the partnership adjudi-
cated on 2 petition filed under this rule resis on the gen-
eral partners. See Rule 108(c).

]

Rule 106. Captionot\-Petition

The caption of every petition shall comnply
with Rule 90:4(b). In addition the title of the
case as set forth in the canlion shall include
the name of the bankrupt and all other
names used by him within 6 years before the
filing of the petition. If the petition is not
filed by the bankrupt, the petitioners shall
include such other names according to their
best information.

WO 00 =3I O CODD

ADVISORY COMMITTEE'S NOTE

The second and third sentences of this rule adopt a
feature found in some local rules. Sce, ey, N.D. Il
Janke R 5 (D) (2); 8.D. & }:‘..I.). N.Y. Bankr. X. 1(b). Ad-
ditional n:zanes of the bunkrupt ave alsy regrived to appear
in the caption of cach notice to ereditors. See Rule 203().

Rule 107. Filing Fecs

(a) Ger.ral Requirement. Except as
otherwisc provided in subdivision (b), every
petition shall be accompanied by the pre-
scribed filing fees,

(b) Payment of Filing Fees in Install-
ments.

(1) Application for Pcrmission to Pay Fil-
ing Fees in Instollinents. A voluntary
petitien shall be accepted for filing by the
10 clerk of the district court if aecompanied by

O 00 =0 Uk WD

s
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an application signed by the petitioner for
permission to pay the filing fecs in install-
mcnts Tho appllc“tlon shall statc-the—fnets

& the
filing fees ain mstallments, the proposed

16
17
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20
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23
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25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40

terms of such installment payments, and

that the applicant has paid no moneyato his

attorney for services in connection with the
case. The application shall be filed in dupli-
cate, one copy for the clerk and one for the
l)ankn upley judge.

(2) Action on Application. At or prior to
the first meeting of +ke creditors, the court
after a hearing'may make an order permit-
ting the payment of the filing fees in install-
ments t the clerk of the district court, and
fixing the number of installments and the
amount and date of payment of each install-
ment. The number of installments permitted
shall not exceed 4, and the final installinent
shall be payuble not loter than 4 nonths
after the dete—of iling of the peotition, Yor
cavze siown, hosrever, the eoturt may extend
the time for payment of any installment to a
date not later than 6 months after the date
of filing of the petition.

(3) Poslporicinenl of Attoriney's Fees. Fil-
ing fees must be paid in full before the bank-
rupt may pay his attorney for services in
connection with the case.

ADVISORY COMMITTEL'S NOTE

Subdivision (a). Filing fecs for hankmpt(y cases are
prescrived by §3 40¢(1), 48¢, an’ 524 of the Act. Addi-
tional feew and charges mav be preseribaa in accordance
with schedules and 1egulations appioved by the Judicial

3

that the
applicant is

unable to pay

and transferred
no property
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Confercnce of the United Staies pursuant {o §§ 10¢(2)
and (3) of the Act and 28 U.S.C. § 1914(b). _
Subdivision (b) is a revision of paragraph (1) of former
General Order 35. The payment of filing fees in install-
ments pursuani to the provisions of this general order
has been explicilly authorized by §§ 40c(1), 48¢, and 52a
of the Act. The verification requirement imposed by the
general order has been eliminated in conformity with the
policy of Rule 11 of the Federal Rules of Civil Proce-
dure. The subdivision allows the court to act on the
application in advance of the first mecting or at that
meeting. Reference in General Order 0501) to “any ad-
Journmeni thereof” is de from the rule as unnce-
essary since an adjourmnent contimu st mecelme.
The administrative cost of installments in evcess of 4 is
disproportionate to the benefits conferred, and prolonga-
tion of the period of payment beyond 6 months after
bankruptey causes undesirable delays in administration.
Paragraph (2) accordingly imposes a maximum of 4 on
the number of installments and reduces the period of in-
stallment payments allowable on an original application
from 6 to 4 months. Only in extraordinary cases should
it be necessary to give an applicant an extension beyond

the 4 months allowable B the original application. The
requirement of paragraph (8) that filing fees be paid in
full before the bankrupt shall pay axy-ena—te his at-
torney for seivices in conneflion with the bankruptey
case codifies the rule declared in In re Letiam 271 Ted.
538 (S.D.N.Y. 1921), and In »c Darr, 252 Fed. 415
(N.D.Cal. 1916). This has also been a local rule in force
in a number of districts. E.g., N.D.II. Rankr. Rule 6D;
D.Ore. Bankr. Rule 83(c); E.D.Va. Bankr. Rule T(b).

Rule 108. Schedules and Statement of Affairs

(a) Schedules and Statement Required.
The bankrupt shall file with the court sched-
ules of all his debts and all his property and
a statement of his affairs, prepared by him
in the manver prezeribed by Official Forms

QU QO DN

omitted
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No. Q,,anleo. 7 or No. 8, whichever is ap-
propriate. The number of copies of the
schedules and statement shall correspond to
the number of copics of the petition required
by these rules. \

(b) Time Limits. Except as otherwise pro-
vided herein, the schedules and statement
shall be filed with the petition by a voluntary
bankrupt and within 10 days after adjudica-
tion by an involuntary bankrupt or by a
partnership adjudicated on other than a vol-
untary petition. A voluntary petition shall
nevertheless be accepted by the clerk if ac-
companied by a list of all the bankrupt’s
creditors and their addresses, and the sched-
ules and statement may be filed within 10
days thereafter in such case. On application
the court may grant up to 10 additional days
for the filing of schedules and the statement
of aflairs; any further extension may be
granted only for cause shown and on such
notice as the court may dircet.

(c) Partnership and Dlartners. 1; the
bankrupt is a partnership, the general part-
ners shall prepare and file the schedules of
the debts and property and statement of af-
fairs of the partnership. Every general part-
ner not adjudicated shall file a statement of
his assets and liabilities with the trustee of
the partnership within 10 days after qualifi-
cation by the trustee or within such further
time as may be allowed by the court for
cause shown.

(d) Preparation of Scheduleskon Defanlt
by Bankrupt. If the schedules or statement

or Statement of
Affairs




of affairs
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41 Yis not prepared and filed as required by this

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72

rule, the court may order the receiver,
trustee, a petitioning creditor, or other party
in interest to prepare and file any of these pa-
pers within such time as the court shall fix.

(e) Intcrests Acquired or Arising After
Bankruptey. Within 10 days after the infor-
mation comes to his knowledge or within
such further time as the court may allow,
the bankrupt shall file a supplemental sched-
ule showing the facts regarding (1) any
property that vests in him by bequest, de-
vise, or inheritance within 6 months after
bankruptey; (2) any property in which the
bankrupt had an estate or interest by the en-
tirety on the date of bankruptey and which
became transferable in whole or in part
solely by the bankrupt within 6 months after
bankruptey; and (3) any interests in real
property that were nonaszignable prior to
bankruptey and that, within 6 months there-
arter, became assionabie interests or eslates,
or gave rise to powers in tie bankrupt to ac-
quire assignable interests or estates. If any
of the property or interests required to be
reported under this subdivision is elaimed by
the bankrupt as exempt, he shall claim his
exemption in the supplemental schedule. The
duty to file a supplemental schedule in ac-
cordance with this subdivision continues not-
withstanding the closing of the case before
the duty is or can be performed.

ADVISNRY CoNVITTRE'S NOTE

Subdiciciop (o) This yule i~ ¢ ¢ bor: tion of § Ta(®)

I ey el L o~ et et - = . —
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Only the original need

be signed and verified,

but the copies should be

conformed to the original

See Rule 911(c).
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and (9) of the Act. The list of credilors required by §
Ta(8) has becen referred to in Schedule A of Ofticial Form
No. 6 as the schedule of debls, and the latter designalion
is emploved in the rules and oflicial forms as reviscd.
The cited clauses of § 7a have reyuired the schedule of
property, list of credilors, and statement of affairs to be
filed in {riplicate, and § 59¢ of the Act has required peti-
tions to be filed in the same number. Rules 103, 104, and

105 Weewise roquirelpebibions to be filed sd-triptente, Lut
if more than one general partner does not join in a poti-
tion filed under Rule 100), an additional cepy for each
such partner must be filed. Bach yequired cony of a peti-
tion must he accompanied by a copy of the sehedulos and
statement of affairs,

A

Subdivision (b) retains the requircwient of § 7a(8) of
the Act that the schedules of properly and debis be filed
with any voluntary petition unless a list of ereditors and
their addresses accompanics the petition. Whereas the
latter cption is available to the baukrupt under the Act
only if the court for cause shown gives him further time
for filing the schedules, however, the rule allows the
bankrupt who submits a creditor list with his petition 10
more days for the filing of complete schedules without
the necessity of applying for and obtaining an eilension
from the coart. A voluntary bunkrupl frequently has an
urgent tecd for relief available undei the Act, and allow-
ing him up to 10 duays in which (o provide the informa-
tion required on the schedules and in the statement of
affairs will be less produclive of administralive incon-
venience and delay than the present requirement that an
extension be granted onlyv on application. A bankrupt ad-
Judicated on an involuntary pelition and a partnership
adjudicated on a petition of less than all the partners
under Rule 105(b) or on a potition filed under Rule 105(d)
when ali the partners have been adjudicaled are given 10
days after the adiudication in whicii to file the schedules.
This is 5 days more than § 7a(8) nsw allows the involun-
tary bankrupt, but the rule should cut dawn the number
of requests by imvoluntary Lantonpts for an extension.
The prowision fiving the tinw livicz on the filing of
schiedules and the statoment of afiivs by a pavinership

an original and
2 copies of each
etition
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adjudicated on a petition by less than all the pariners or
when all of them have been adjudicated fills & Incuna in
the law. Extensions of time Leyond the 10-day poriods
allovred by the first and sceond senlences of subdivision
(b) and beyond the discretionary extension of up to 10
additional days authorized by the first clause of the last
sentence of subdivision (b) are governed by the last
clause of that sentence and by Rule 906(h).

Submission of the statement of aflairs, which § 7a(9)
of the Act permits to be filed as late as 5 days before the
first mecting of creditors, is made sabject by subdivision
(b) 1o the game time requircments as 2pply to the filine
of the schedules of property and dehts, Early disclosure
of the information called for in the statement ix no less
needful and heipful for expeditious administration than
is prompt filing of the schedules, and ordinarily there is
no reason why the schedules and the statement should
not be subroitted at the same time.

Subdivision (c), preseribing who shall prepare and file
schedules and the statement of affairs whenever a pari-
nership is adjudicated, is new. While the duty Lo preparc
and file the schedules and statement of afiairs of a part-
nership attacles to 2'l the general partners, one partner
may sign these papars on bohalf of the partnership. Ses,
c.g., the form of the oath on behalf of ¢ pittnership af
the fool of Oficial Form No, 6. The second sentence of
the subdivision embordies a rule frequently stated and ap-
plied by the courts. Sce Armstrong v. Fisher, 224 Fed.
97 (8th Cir. 1915); Dickes r. Barnes, 140 Fed. 849 (6th
Cir. 1905); In re Ira Haupt & Co., 210 F.Supp. 369,
371-72 (SD.N.Y. 1865); In re Sugar Valley Gin Co., 292
Fed. 508 (N.D.Ga. 1923); Warren, Corporate Advantages
Without ID.corporation 285-86 (1929); e¢f. Carter v.
Whisler, 275 Fed. 743, 747 (8th Cir. 1921). Most of the
cases cited above were decided while former General
Order VI was in effect, and that general order required
a nonadjudicated member of an adjudicated partnership
to file a seledule of his dubls and :n inventory of his
properiy in the siane movnee as it he had beon indi-
viaually ediudicated. The ceneral order wus rovoked in
1925, 208 LS. 712, becau~e it authorized the adjudica-
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tion of a partnership on the petition of less than all the
partuers, The Supreme Court had ruled in Mcel v, Centre
County Banling Co., 268 U.S. 426 (1925), that since the
Act as then written did not authorize such a petition, the
general order was in excess of the rule-making power
granted the Court by § 30 of the Act. A rule requiring
a member of a duly adjudicated partnership to file a
statement of his debts and property appears to be well
within the rule-making power granted by 28 11.S.C. §
2075,

Subdivision (d) is a substantial revision of General
Order 9. The gencral order dezals only wilh the siluation
when an involuntary bankiupt is sbsent or cannot be
found and in such case imposes the duty of filing a list of
creditors and their addresses on petitioning creditors.
The rule provides for any case in which the schedules or
statement of affairs is not filed as required by giving the
court a choice of persons and discretion as to the time
for getting these documents prepared and filed. Cf. §
39a(2) of the Act; and see 1 Collier 982 (1960), for a dis-
cussion of the practice that has developed for handling
such situations. A trustee, recciver, or other party or-
dered by the court to file schedules or a stateiment of af-
fairs may request the court to authorize the employment
of an assistant in connection with the preporation of
these paypors. Employment of an zccountant by the trusiee
or receiver must be approved by the court in accord-
ance with Rule 215, and the accountantl’s compensation
would be governed by Rule 219 and §§ 62a(1) and 64a(1)
of the Act.

Subdivision (e), which is new, provides a procedure for
getting information as to any postbankruplcy acquisition
of the bankrupt that passes tc the trustee as part of the
estate. See 4A Collier €€ 70.17[8], 70.27, 70.37 (1967). A
case presenting no controversy or complication may be
closed before the end of the 6-month period during which
the bankrupt is subject to the duty of disclosure imposed
by this subdivision. Cf. 1 Collier 280 (1962). The supple-
meatal schedule should be filed in the same place and
mauner as if the caze had not been closed. The case need
not be reopened in order for the schedula to be filed but

Py PR vt e as e 2L =
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the filing (or failure to file) may be the precipitating
cause for an order to reopon.

Rule 169. Verification ¢f Pctitions and
Accompanying Dapors

1 All petitions, schedules, statements of af-
2 fairs, and amendments thereto shall be veri-
3 fied. ’

T : Apvisory CoMmMITTER'S Note
Only the original need be
signed and verified, but the “yyic 110 combines requirements prescribed by §§

copies must be conformed 7, anq 18c of the Act.T
to the original. See )

Rule 911(c).

Rule 110. Amendments of Voluntary Peti-

tions, Schedules, and Statemcnis of Affairs

A voluntary petition, schedule, or state-
ient of affairs may be amended as a matter
of course at any time before the case is
closed. The court may, on application or mo-
tion of any parly in interest or on its own
initiative, ordeir any defeebive voluntary pe-
tition, schedule, or statemeoent of affairs to be
amended. Every amendment under this rule
shall be filed in the same number as required
of the original paper, and the court shall
give notice of the amendment to such per-
sons as it may designate.

O 00 3 U ke QO =
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ADVISORY COMMITTEE'S NOTE

principally

General Order 11, from which Uﬁs'hdcisidmived,has
required an application for leave to amend a petition or
the first schedule. Whilelthis rule adepts o permissive approach to
gsentence of amendment of a voluntary petition, schadule, or state-

——ee




The second sentence of
the rule is adapted from

9 39a(3) of the Act.

———
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men of aflas, it contemplates that every amendment
shall be brought to the attention of the court so that it
may determine who, if anyone, should be notified of the
amendment. A notice to the trustee is appropriate when-
ever the deblor amends his schedule of property. If addi-
tional property is claimed as exempt by the amendment,
the trustee must act thercon in accordance with Rule

. 463. iAn amendment will ordinarily be filed with the ref-

eree, See Rule 509. If a copy of the petition, schedule, or
statement being amended is retained by the clerk, a copy
of each amendment should be transmitted by the referee
to the clerk. If a schedule is amended to include an addi-
tional ereditor, the effect on the dischargeability of the
creditor’s claim is governed by the provisions of § 17 of
the Act (see particularly § 17a(3)).

W 00 =3O i N

Rule 111. Service of Petition and Process

Upon the filing of an involuntary petition,
the clevk of the district court shall forthwith
issue a summons for service on the bank-.
rupt. Upon the filing of a partner’s petition
against a partnership under Rule 105(h), the
clerk shall forthirith iszue a swnmons for
service upon all general partners vho are
not petitioners. The summons shall conform
substantially to Official Form No. 10 and a
copy shall be served with a copy of the peti-
tion in the manner provided for service of a
summons, complaint, and notice of trial by
Rule 704(b), (e), or (i). If service cannot be
made as provided in iLe preceding sentence,
the court may order the summons and peti-
tion to be served by mailing copies thereof to
the last known addvess, if any, and by at least
one publication in such manner and form as
the court may divect. The summons and peti-
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20 tion may be served anywhere. The provisions
21 of Rule 704(e), (g), and (h) apply when
22 scervice is made or attempted under this
23 rule.

ADVISORY COMMITTEE'S NOTE

This rule is a revision of § 18a of the Aect. The substi-
tution of the summons for the writ of subpoena as the
process to be served on the bankrupt conforms the usage
in bankruptey to that prevailing generally in civil litiga-
tion in federal courts, See 2 Collier § 18.30 (1966). The
modes of service prescribed by the rule are personal or
by mail, when scrvice can be effected in one of these
ways in the United States. Service by either of these
modes shall be made in the manner prescribed for per-
sonal service or service by mail in adversary proceedings
in bankruptcy cases by Rule 704(b) and (c). If service
must be m:de in a-foreign country, the mode of service
prescribed is one of those referred to in Rule 704(i),
which incorporates Rule 4(i) of the Federal Rules of
Civil Procedure.

When none of the 3 methods referred to in Rule
T0-L(b), (), and (i) can be utilized, service by publieation
coupled with mailing to the Iast known addvess is au-
thorized. Cf. Rule 701(dx2). The cowit determines the
form and manner of the publication as provided in Rule
908. The publication need not set out the petition or the
order directing service by publication. In order to ap-
prise the bankrupt fairly, however, the publication
should include all the information required to be in the
summons by Official Form No. 10 and a notice indicating
how service is being effected and how a copy of the peti-
tion may be obtained. Section 18a of the Act has pro-
vided that when personal service on the bankrupt cannot
be had, service by publication may be made in the man-
ner provided for suits to enforce a legal or equitable lien
in courts of the United States. The procedure for such
suits is that pre~eribed by 28 U.S.C. § 1653, which in-
cludes & provision authorizing the vacution of a judg-
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nment atrany time within a year after its entry if the de-
fendant was not personally nolified. As pointed out in
the Note accompanying Rule 924, cases relying on this
provision to vacate adjudications of bankruptcy entered
without personal notice to the bankrupl are inapplicable
to adjudications under these rules.

There are no territorial limits on the service author-
ized by {his rule. Service on a bankrupt under § 18a of
the Act has likewise not been limiled by territorial
boundaries when personal service within the state in
which the court of bankruptcy sits has proved impractic-
able. United States v. Kramer, 279 F.2d 751, 83 A.L.R.2d
698 (3rd Cir.), cert. denied, 3¢1 U.S. 879 (1960); Booley v.
King, 236 F.2d 871, 877 (9th Cir. 1936); Bcuitez v. Anci-
ani, 127 F.2d 121, 126 (Ist Cir.), cert. denied, 317 U.S.
699 (1942); ¢f. Stegenmun v. United States, 425 F.2d 984,
987 n.4 (9th Cir, 1970); Sidncy L. Baumaen Diemond Co.
v. Hart, 192 Fed. 498, 501-02 (5th Cir. 1911); In 7¢ Ber-
thoud, 231 Fed. 529, 532-33 (S8.D.N.Y.), appeal dis-
missed, 238 Fed. 797 (2d Cir. 1916). There must of
course be a basis for jurisdiction of the bankrupt or his
property in order for the court to adjudicate his bank-
ruptcy and to administer his estate. Although Rule

116(a)ytHke—§2atb—of—the—Aets relales to venue rather -

than jurisdiction, the court would have no jurisdiction to
act if none of the elements to be considered in the choice
of venue could bLe fownndl ine.ne United States, SeefSelio-
son & King, Jurasiict:on weld Venuve in Bankivplou, 36
Ref.J. 36 (1962); Comment, 35 N.C.I.Rev. 176, 478
(1957).

Subdivisions (e), (g), and (h) of Rule 704 govern time
and proof of service, the effect of errors in service or
proof thereof, and amendment of process or of proof of
service,

Rule 112. Responsive Pleading or Motion

1 The alleged bankrupt in an involuntary
2 petition, or, in the care of a petition against
3 a partnership under subdivision (b) or (¢) of

Cf. 8 2a(l) of
the Act,
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Rule 105, any general partner (or alleged
general partner) who is not a petitioner,
may contest the petition. Rule 12 of the Fed-
eral Rules of Civil Procedure applics to the
making of a defensc or objection to the peti-
tion, except that an answer or a motion per-
mitted under Rule 12(b), (e), or (f) of the
Federal Rules of Civil Procedure shall be
served and filed within 15 days after the is-
suance of the summons, but if service is
made by publication upon an allesed bank-
rupt or partner not an inhabitant of nor
found within the state in which the district
court is held, the court shall prescribe the
time for such service and filing of the re-
sponse. The service of a motion permitted -
under Rule 12 of the Federal Rules of Civil
Procedure shall have the effect prescribed by
Rule 7i2(a) on the time allowed for serving
an answer to the petition, but any motion or
answer served on the petitioner must be filed
with the court no later than the last day al-
lowed for service of the motion or the an-
swer, as the case may be. The answer to a
petition may include the statement of a
claim against a petitioning creditor only for
the purpose of defeating the petition. No
other responsive pleadings shall be allowed,
except that the court may order a reply to an
answer and preseribe the time for it to be
served and filed.

ADVISORY COMMITTEE'S NOTE

The first senlence of this rule is derived from § 18b of
the Act. A petition filed by fewer than all the general

TV VR e L -
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partners under Rule 105(h) to have the partnership ad-
judged bankrupi is referred to as a petition againsi the
partnership because of the adversary chavacter of the
proceeding it commences, Cf. 2 Collier ¢ 18.38[2.1]
(1966). One who denies an allegation of his membership
in the firm js nevertheless recognized as a party entitled
to contest a petition filed aguinst a partnership under
either subdivision (b) or (¢) of Rule 105 in view of the
possible tonscquences to him of an adjudication of the
entity alleged {o include him as a member. Franeis .
MeNeal, 9228 U S, 695 (1913); Munson . Williams, 213
U.8. 433 (1909); Carter o, Whisler, 275 Fed. 713, 746
(8th Civ, 1921). The rule breserves the features of the
Act permitting no response to a voluntary petition and
permitling no responsc by creditors to an involuntary
petition or petition against a partnership under Rule
105(b).

Rule 12 of the Federal Rules of Civil Procedure has
been looked to by the courts as prescribing the mode of
making a defense or objection to a petition in bank-
ruptey. See Fada of New York, Ine. v Organization
Service Co., Inc., 125 F.2q 120, (2d Cir. 1942); In re
MeDougald, 17 F.R.D. 2,5 (W.D.Ark 1955); In re Milley,
6 Fed.Rules Sapy, 12{.26, Case Nc. 1 {(N.D.Ohio 19.12);
Tatum r, Acudian Prod.etioy Corp. of La., 55 F.Supp.
40, 50 (I'.D.La. 1910); 2 Collier, supre al 13410, As
pointed oul in the Note accompanying Rule 915 an objec-
tion that an alleged bankrupt is neithey entitled to the
benefits of the Act nor amenable to adjudication as an
involuniary bankrapt goes to jurisdiction of the subject
matter and may Le made at any time consistently with
Rule 12(h)3) of the Federal Rules of Civil Procedure.
Nothing in this rule recognizes standing in a creditor or
any other person not authorized to contest a petition to
raise an objection that a person eligible to file a volun-
tary petition cannot be adjudicated on an involuntary pe-
tition. See Seligson & King, Jurisdiction and Venue in
Bankruptey, 36 Dot ], A6, 3¥-10 (1962).

As Collier has pointed out, “the mechanics of the pro-
visions in § 184 and b rofating to time for appearance
and pleading are unnecessarily confusing, . | | These re-




BANKRUPTCY RULES & OFFICIAL FORMS 25

sults [giving the respondent at least 10 days after serv-
ice without permitting undue extension of the period for
appearance and pleading] could be reached more expedi-
tiously and with less confusion by amending § 18 so as
to adapt the procedure provided for in Federal Rule
12(a)...."” 2 Collier, supra at 103-04. The time normally
allowed for the service and filing of an answer or motion
under Rule 112 runs from the date of the issuance of the
summons to the bankrupt. Cf. Rule 712(a), fixing the
time for serving an answer to a complaint commencing
an adversary proceeding by reference to the issvance of
the summons that accompanies it. Service of the swo-
mons and petition will ordinarily be made by mail under

Rule 111 and must be made within<r days of the issuance
of the summons under Rule 704(e), which governs the
time of service. The 15 days normally allowed by this
rule for serving the response is thus comparable to the
period that has been prescribed by § 18a and b of the
Act. When service is made by publication, the court
should fix the time for service and filing of the response
in the light of all the circumstances so as to afford a fair
opportunity to the bankrupt to enter a defense or objec-
tion without unduly delaying the hearving on the petition.
Cf. Rule 12(a) of the Federal Rules of Civil Procedure.

As provided in the third sentence of the rule, the
timely service of a motion permitted by Rule 12(b), (c),
(e), (D), or (h) of the Federal Rules of Civil Procedure al-
ters the time within which an answer must be filed. If
the court denies a motion or postpones its disposition
until trial on the merits, the answer must be served
within 5 days after notice of the court’s action. If the
court grants a motion for a more definite statement, the
answer may be served any time within 5 days after the
service of the more definite statement.

As provided in Rule 121 many of the rules governing
adversary proceedings apply to proceedings on a con-
tested petition unless the court otherwise directs. The
specific provisions of this Rule 112 rather than Rule
705(b), however, govern the filing of an answer or nio-
tion responsive to a petition. The rules of Part VII are
adaptations of the corresponding Federal Rules of Civil
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5T Procedure, and the eflect of Bankruptcy Rule 121 is thus
' to make the provisions of Civil Rules 5(a), 8, 9, 15, and
56 inter alia gencrally applicable to the making of de- ’
fenses and objections to the petition. Rule 121, follows
prior law and practice in this respect. See 2 Collier, supra
9 18.39-18.41.
The next to the last senience adopts the position taken
in many cases that an affirmative judgnient against a pe-
titioning creditor cannot be sought by a counterclaim
filed in an answer to a pelition in a hankruptey case.
< See, e.g., Georgia Jewelers, Inc. v. Bulova Watelh Co., 302
: .24 362, 369-70 (5th Cir. 1962); Asweciaied Bleetronie
Supply Co. of Owmaha v. C.B.S. Electronir Sules Corp.,
288 [.2d 683, 631-85 (6th Cir. 1961). The sentence fol-
lows Harris v. Capehart-F'arnsiworth Corp., 225 F.2d 268
(8th Cir. 1955), in permitting the alleged bankrupt to
challenge the standing of a petitioner by filing a counter- i
claim against him. See also In re_ Automaiic Typewriter
: & Service Co., 271 Fed. 1, 4 (2d Cir. 1921), and In 7e +
% Paige, 99 Fed. 538 (N.D. Ohio 1899), recognizing the pro- %
priety of the bankrupt's alleging a counterclaim in an
answer that denies his insolvency. The sentence does not
foreclose the court from rejecling a counterclaim that,
cannot be determined without unduly delaying the deci- £
sion upon the adjudication. See In re Bichel Optical x
Laboratories, Inc., 299 F.Supp. 545, 550 (D.Minn. 1969).
The Iast sentence makes it elear that no reply needs to be
made to an answer, including one asssiting a counter-
claim, unless the court thinks one would be helpful and
orders it.

Rule 113. Afiirmative Defense of Solvency

1 If a petition alleges the commission of the
2 first act of bankruptey, the alleged bankrupt
3 shall plead and have the burden of proving
4 the defense of solvency at the date of bank-
5 ruptey. )

v g o 18 (8
L Lo
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, Abvisory Conuirrren’s North §
T ‘ 3
S This rule implements the provision in § 3¢ of the Act 3
F ; that solvency shall be a defenz2 to the comnission of the ;
3 first acl of bankrupiey by prescribing how the defeunse !
shall be pleaded and proved. . 3
Rule 114, Examination of Banlorupt on Issue
_ of Insolvency or Inability To Pay Debis as :
c They Mature 3
o
S Whenever a petition filed under Rule 104 ]
B alleges the commission of the second, thivd, [
o or fifth act of bankruptey or a petition is 3
9 filed under Rule 105(b), and the alleged I
< ;gl\

e

or inabilily to pay debts as they mature, the |
alleged bankrupt shall appear in court edethe —
: hearing, and prior thereto if ordered by the
S 9 court, with books, papers, and accounts, and
o 10 submit to an examination as to all matters
11 bearing on the issue of insolveney or inabil-

1
2
3
4
o 5 bankrupt denies the allegation of insolvency
6
7
8

2 12 ity to vay debts 2s they mature. If the al-
i 3 leged banks upt failz o {o apuear or submit s )

14 to an examination, the court on motion may
15 make such orders in regard to the failure as
16 are just, including thosze specified in para-

17 graphs (A), (B), and (C), of Rule 37(b)(2) ofl 1 -
18 the Federal Rules of Civil Procedyre. The examination pro-

vided by this rule is
Apvisory COMMITTEE'S NoOTE not exclusive of the
procedures available
This rule is devived from § 3d of the Act but goes be- | ynder Rules 121 and 205.
vond it by making 3 of the sanctions provided by Rule —
37 of the Federal Rules of Civil Procedure for failure to
obey an crder to provide or permit di-covery available
against an ajleged bankrugs whoe 108l 0 comply with the
duty impnzed by the ruie. Tre rale thus departs from the

L
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holding in In 10 Ricierds Diseownd Jewelc. s, Ine., 303
P\Supp.5]7,5]S(SJlPL\Z1969%;nulln71¢$h(dund,210
F.Supp. 195, 192200 (D.Mont. 1962), that § 2d of the
Act is inconsistent with Rule 87 of the Fedaral Rules of
Civil Trocedure and mesail < . v conseiueuce for
failure of the bankrupt to ar, - o his papers and
submit to an examination on the i __ae of insolvency or

practicab@

inability to puy debis as they mature.

So-be-enclusive-of olthoranrocadira: availobila saidan thaza
O T rHe PO dcaHF o e aEE-HRese
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Rule 115, Hearing and Bisposition of Petition

{a} Contested Petition. The court shall de-
termine the issues of a contested petition at

the earliest pessible timey

—_— ]

1
2
3
4 (b) J'W'}/T;:’ial.
5 (1) An alleged bankrupt may, at or before
6 the time within which an answer may be
7 filed, demand a trial by jury of any issue
8 triable of right by a jury under § 192 of the
9 Act, by serving upon the putitioners a de-
10 mand therefor in writing sud filing it. Such
11 demand may be indorsed upon the answer. If
12 the demand spceifies that a district judge
13 conduct the trizl or if a local rule of court so
14 provides, the trial shall be placed on the cal-
15 endar of the distriet court as a jury action;
16 otherwise the referee shall conduct the jury
17 trial. The failure of a party to seive and file
18 a demand in accordanca with this rule con-
19 stitites a waiver by him of trial by jury or
20 of a jury trial tofore o district judgs, as the
21 cuse may be.

e b7 e — A i it it -

and adjudicate the
debtor a bankrupt,
dismiss the case,
or enter such other
order as may be
appropriate.

i-
e

g e o
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Rule 121 makes applicable in proceedings relating to a contested
petiticn the rules governing discovery and deposition in adversary pro-
ceedings, which are adaptations of Rules 26-~37 of the Federal Rules of
Civil Procedure. Rule 205 is an adaptation of § 2la of the Act. The last
sente - of this Rule 114 eliminates doubts as to the availability to
petitioning creditors of the discovery procedures afforded to litigants

generally in civil practice, and of an examination of the bankrupt and

: others in accordance with the practice that developed under 8 2la of the
Act. See 1 Collier 73.208[2](1961); 2 id./# 18.10[1.2], 18.41[7](1966);

2 id. #7 21.08(1964).
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(2) When trial by jury has been de-
manded in accordance with this rule, the
trial of all issues so demanded shall be by
Jury unless the alleged bankrupt, by a writ-
ing filed with the court or by an oral state-
ment made in open court and entered in the
record, consents to trial by the court sitting
without a jury. A trial with an advisory
jury or a jury trial eonducted as of right on
consent of the parties may be ordered in ac-
cordance with Rule 89(c) of the Federal
Rules of Civil Procedure.

(3) When issues triable of right by jury
have been placed on the district court calen-
dar as provided in paragraph (1) of this sub-
division, the district judge may order the
trial before him of any other issues pre-
sented by the pleadings in the interest of ex-
pediting the court’s business or for other
good cause.

(4) Fxcept as provided in subdivision (d)
of this rule, Rules 47-51 of the TFedeval
Rules of Civil Procedure apply to a jury
trial conducted under this subdivision.

(¢) Default. If no pleading or other de-
fense to a petition is filed within the time
provided by these rules, the court shall on
the next day, or as soon thereafter as prac-
ticable, make the adjudication or make such
other order as may be appropriate.

(d) Adjudication.- An adjudication shall
conform substantially to Official Form No.
11 and shall be entered in the releree’s
docket or the civil docket of the district
court, as the case may be.
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case commenced

o7  (e) Award of Costs. When aypetition
58 _against any persongs dismissed the court on

pursuant to Rule 104(a) |
_or Rule 105(b) or (c)

59 reasonable notice to the petitioner or peli-

60 tioners may award to the prevailing party
61 the same costs that are allowed to a prevail-
62 ing party in a civil action and reasonable
63 counsel fees, and shall award any other sums
64 required by the Act.

Anvisory COMMITTEE'S NOTRE
Subdivision (u) is a revicion of § 18d of the Act. The

1sah

AR b FC I S | | TS WIS | N 1l lal Y
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the-“earliest-—porsible—tine’ is—a—more—axnlicit _and naci
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Subdivision (b) of this rule preserves the right of trial
by jury given by § 19 of the Act but recognizes that the
alleged bankrupt may accept a jury trial before the ref-
eree if he does not specifically demand such a trial before
the district judge and if a local rule does not prohibit a
jury trial Lefore a referee. The subdivizion is an adapta-
tion of Rules 38(h) and (d) and 39(a) and (¢) of the Fed-
eval I'nles of Civil Procedure. To preserve his right to a
Jury trial and, abzent a bl ve'e woquiring every such
trial to be on the district courl’s cadendar, his right to a
jury trial before a district judge, the alleged bankrupt
must not only serve bul file his demand within the time
Limits prescribed by this rule. The place of filing is gov-
erned by Rule 509 A case ordinarily remains with a ref-
erce after automatic reference in accordunce with Rule
102¢4) unless there is a demand for jury trial before a
district judge under this rule or there is a transfer or rev-
ocation of a reference as provided in Rule 102(b). Para-
graph (3) of subdivision (b) represents a modest exten-
sion of the district judge's authotity in respect of a
bankrupte > case to permit the exercize of his diseretion
in appropriate cases to 1sinimize the unscemly conse-
quences of fragmentation of the trial of isswes arising on
a pelitiog.

by the filing
of a

| or withdrawn,

B e e DR S
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Exeepl as olherwise provided in this and other rules
in Part I and subject {o the authority of the cowrt to di-
rect otherwise, the rules in Part VII that govern adver-
sary procerdings apply directly, or may be made applica-
ble by direction of the court, to the proceedings on a
contested petition. Sec Rule 121. When there is a jury
trial, the provisions governing jurors, verdicts, instruc-
tions to juries, and related matters in Rules 47-51 of the
Federal Rules of Civil Procedure apply, as provided in -
paragraph (1) of subdivision (b) of this rule. For the
purposes of applying Civil Rule 49(b), however, subdivi-
sion (d) of this rale (rather than Rule 58, to which Civil
wule 19(b) refers) shall govern the entry of the adjudica-
tion.

Subdivision (c¢) is derived from § 18e of the Act, If
adjudication is not made on default, dismissal will ordi-
narily be the appropriate disposition as provided in §
18e, but the court may find reason to postpone definitive
action of either kind pending particular developments.

See, ¢.g., §8 325, 425, and 625 of the Act. For good cause
shown an adjudication on default may be set aside in ac-
cordance with Rule 924. ’

Subdivision (d). When an adjudication is made by the
referee, it shall be entered on the referee's docket kept
by him as provided in Rule 504 (a). When the adjudica-
tion is by the distrviet judes, it shall be entered in the
civil docket kept by the clerk as provided in Rule 79(a) .
of the Federal Rules of Civil Procedure.

Subdivision (¢). General authority for an award of
costs to a prevailing party is found in §_2a(18) of the
Act. General Order 34 has provided in its first clause for
the recovery by a petitioning creditor of costs when ad-
judication is made on a contested involuntary petition.
This provision was effectively superseded, however, by
the 1962 amendment of § 64a(1) of the Bankruptey Act,
which explicitly authorizes allowance, as an administra-
tive expense entitled to first priority, of “the reasonable
costs and expenses incurred. or the reasonable dishurse-
ments made,”” by petitioning crelditors, “including but not
limited to compensation of accountants and appraisers 7
emplored by them.” The first clause of General Qider i

e e e T e L it v ar e e — . - N . Vet e
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34 is accordingly not carried over into this rule. Sub-
division (e) embodies the substance of the lust clause of
General Order 34, authorizing recovery of costs by the
debtor in the event of dismissal, and recognizes the right
of the alleged bankrupt under § 69) of the Act to costs,
counsel fees, and indemmification for expenses and dam-
ages caused by the action of a recciver or marshal in
taking or holding his property. An award may be made
under this subdivision in the event of a dismissal on
account of a withdrawal of the petition as well as by
reason of an involuntary dismissal.

Rule 116. Venue and Transfer

1 (a) Froper Venue.

2 (1) Natural Person. A petition by or

3 against a natural person may be filed-ends in

4 the district where the bankrupt has had his

5 principal place of business, residence, or

6 domicile for the preceding 6 months or for a

7 longer portion thereof than in any other dis-

8 trict. A petition by or against a natural per-

9 son who has had no principal place of busi-

10 ness, residence, or domicile within the

11 United States during the preceding 6 months

12 may be filed only in a district wherein he has

13 property.

14 (2) Corporation or Partnership. A peti-

15 tion by or against a corporation or partner-

16 ship may be filed enlyin the dlatnctﬁﬂleTE
17 the bankrupt has had its principal place of

18 business or its principal assets for the pre- -

19 ceding 6 months or for a longer portion ¢B)
20 thereof than in any other (hstnctq,&‘;l__{:
21 there is no such district, in any distriet

22 where the bankrupt has property.

23 (3) Partuer with Particrship or Copart-

R
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ner. Notwithstanding the foregoing: (A)'if-2

(b) Transfer of Cases; Dismissal or Re-
tention When Venue Improper.

45
46
47
48
49
50
51
52
53
54
55
56

(1) Were Venue Proper. Although a pe-
tition is filed in accordance with subdivision

‘(a) of this rule, the court may,son notice to

>3

the petitioner or petitioners and such other
persons as it may direct and—after-hearing,
in the interest of justice and for the conven-
ience of the parties, transfer the case to any
other district. The transfer may be ordered
at or before the first meeting of creditors ei-

ther on the court's own initiative or on mo- .

tion of a party im interest but thei. fter
only on a timely mction.

57
58

(2) ¥#ere Venue Improper. If a petition

is filed in a wrong district, the court may,Ion .

after hearing

e s gt

after

hearing
E———
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a petition commencing a bankruptcy case may be filed by or against any
general partner in a district where a petition under the Act by or against

a partnership is pending; (B) a petition commencing a bankruptcy case may be
filed by or against a partnership or by or against any other general partner
or by or against any combination of the partnership and the general partners
in a district where a petition under the Act by or against a general partner
is pending.

(4) Affiliate. Notwithstanding the foregoing, a petition commencing a
bankruptcy case may be filed by or against an affiliate of the bankrupt in a
district where a petition under the Act by or against the bankrupt is pending.
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notice to the petitioner or petitioners and
such other persons as it may direct end-abex
heaxing, dismiss the case or, in the interest
of justice and for the convenience of the par-
ties, retain the case or transfer it to any
other district. Such an order may be made at
or before the first meeting of creditors either
on the court’s own initiative or on motion of
a party in interest but thereafter only on a
timely motion. Notwithstanding the forego-
ing, the court may without a hearing retain
a case filed in a wrong district if no objec-
tion is raised.

(¢c) Procedure When Petitions Involving
the Same Bankrupt or Related Bankrupts
Are Filed in Different Courts. If petitions—
are filed in different districts by or against

(1) the same bankrupt, or (2) a partnership
and one or more of its general partners, or
(3) 2 or more general partners, or (4) a
bankrupt and an affiliate, the court in which
the first petition is filed shall, wwes motion

commencing baunk-
ruptcy cases or a
bankruptcy case and
any other case under
the Act

and notice to the petitioners and such other
persons as the court may designate and-afien
hearing, determine the court or courts in

84
85
86
87
88

8-9..

90
91
92
9a

which thelcases should proceed in the inter-
est of justice and for the convenience of the
parties. The proceedings upon the other peti-
tions shall be stayed by the courts in which
such petitions have been filed until such de-
termination is made. Thereafter all the
courts in which petitions have been filed
shall proceed in accordance with the deter-
mination,

(d) Reference of T'ransferred Cases. A

after hearing on |




The statutory reierence
"property w1tﬁln their]

Jurlsdlctlon mav be
viewed as establishing
jurisdiction as well

as prescribing venue

Cf. Comment, 35‘N C.L.
Rev. 476, 477- 78r(l957)
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94 case transferred under this rule shall, in ac-
95 cordance with Rule 102(a), be referred by
96 the clerk of the district court to which it has
97 been transferred.

Apvisory CoMMITTEE'S NOTE .
Subdivision (a). Paragraphs (1) and (2) of subdivision
(2) of this rule are a revision of § 2a(1) of the Act. Al-
though the statutory provision is phrased in terms of ju-

primarily

risdiction, it is now settled that it relatesdfo venue.,ﬁass
v. Hutchias, 417 F.2d 692, 694-95 (5th Cir. 1969); In re '

Eatherton, 271 F.2d 199, 201-03 (8th- Cir. 1959); Seliz-
son & King, Jurisdiction and Venue in Bankruptey, 36

insofar hs it speaks
of princhipal place
of busingss, resi-
dgnce, ahd domicile.

Ref.J. 36 (19G2).4The revision of the statutory provision
effected by the rule consists primarily in a reorganiza-
tion for the. purpose of clarification. Paragraph (2) of

"subdivision (a), however, eliminates the notion that resi-

dence or domicile may serve as a useful basis for de-
termining venue of a corporation or partnership. The
reference in this paragraph to location of the principal
assets as a criterion of venue in a petition by or against
a corporation or a partnership is derived from § 128, the

PO geggral venue provision of Chapter X of the Act.

‘t i i - . l“ - i- i * § —l F * ’ 'E-l §

and-the other partners g fortiori the filing of a petition

v

mmnrmersnfp-m-a—preper—eemst—mlees-the
vente-chesen—salso—propar—for-the-pariners— Rule-11%-au-
thorizes—jeint—administration—of

-partrership-and—part-—
ners’ & ; tate-et £ :

Paragraph (4) of subdivision (2) is derived from but
goes considerably bayond § 129 of the Act, which author-
izes a petition by or against a subsidiary to be filed in a
court which has approved a Chapter X petition by or

P )

e e KA b




3
1
i
1
}
:
i

Paragraph -(3) of subdivision (a) extends the principle embodied in § 5d
of the Act. Like § 2a(l) of the Act, 8§ 5d has served primarily as a venue provision
though couched in jurisdictional terms. See 1 Collier W2.17[1] (1968).
Paragraph (3) goes beyond § 54 by permitting a petition‘to be filed by or
against a partner or partnership in a district because of the pendency there
of a case which may not have been filed in accordance with the provisions of
paragraph (1) or (2) of the subdivision that prescribe proper venue for such
a case. The procedure for effecting a transfer of both cases, 1f in the
interest of justice and for the convenience of the parties, is provided in
gubdivision (b). Paragraph (3) of subdivision (a) is also new in permitting a petition
in bankruptcy to be filed in a district because of the pendency there of a case
commenced under one of the debtor relief chapters. Rule 117 authorizes joint
administration of partnership and partners' estates under appropriate
circumstances.
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against its parent corporation. An “afiiliate” is defined in
Rule 901(3) to include a subsidiary as defir2d in Chapicr
X of the Act (§ T06(18)), & parent corporation, and a va-
riely of persons having conncetions differeat from those
contemplaied by §§ 106(13) and 129 of the Actl. Joint ad-
ministration of the eslates of affiliates may be authorized
under Rule 117.

Subdiision (b) ¢f the rule incorporates the features of
§ 32b and c¢ of the Act and clarifies the procedure to be
followed in requesting and effecting {ransfer of a case.
While § 82h, which deals with cases filed in the wrong
covrl of bankruptey, authorizes transfer only on the
filing of an objeclion, § 22¢, which deals with transfer of
cases even though filed in a proper venue, curiously ap-

pears to require no objection by a party in interest. Sub-

division (b) authorizes the court to transfer a case on its
own initiative as well as on motion, irrespective of
whether the venue is proper or improper, but protects
the parties against being subjected to a transfer in ei-
ther event after the first meeting of cereditors except on a
timely motion of a party in interest. If the transfer
would result in fragmentation or duplication of adminis-
tration, increase expense, or delay closing the eslate,
such a factor would hear on the timeliness of the motion
as well as on the propriety of the traansfer under the
standards prezenibad in subldivision (b). Section 32h, in
authorizing a transfer from a wrong court to a proper
courl of bunkruptey, requires the judge to act in the “in-
terest of justice,” whereas § 32¢ authorizes the judge to
transfer any case to a court of bankruptey in any other
district if the interests of the parties will be best served
thereby. Subdivision (b) of the rule requires the inferest
of justice and the convenience of the psrties to be the
grounds of any transfer of a case or of the retention of
a case filed in a wrong district. Cf. 28 U.S.C. §§ 1401(a)
(district court may transfor any civil action “[fJor the
convanience of parties and witnesves, in the interest of
justice”) and 1165 (district eourt “shall dismiss or, if it
be in the iaterest of justice, transfer” a cose “laving
venue in the wrone division or 8 briet™) . The subdivision

expreszhv roquires a heoring on nofice to tie pelitioner o
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This requirement applies as well when the court Scts on its
own initiative as when it transfers or dismisses a case on motion.

i
|

BANKRUPTCY RULES & OFFICIAL FORMS 37

petitioners Lefore the transfer of any case mnay be or-
dered and before a case filed in the wrong district may ‘
be dizmissed. €
Aithougl it has been said that under § 32 a court of
bankruptcy cannot dismiss a case thougn filed in the
wrong distriet, see, e.g., In re Bankers Trust., 403 1.2d
16, 22-23 (7Tth Cir. 1968); In re Eatherton, 271 F.2d 199,
201 (8th Cir. 1959), the rule recognizes dismissal as one
of the oplions available to the court in such a case, as it
is under the amendment of 1949 to 28 11.S.C. § 1106(a)
when the wrong venue is selected for ordinary civil liti-
gation in a federal districl court. Transfer or relention
would nocinally be in the interest of justice, however,
unless the choice of the wrong venue appears deliberate
and “smacks of harrassment or evidences some other ele-
ment of bad faith” on the petitioner’s part. 1 Moore 1909
(1961). If no motion objecting to venue or requesting &
transfer is made, the court may retain the case without a
hearing even though the venue is in fact improper. Cf.
Bass v. Hutchins, 417 F.2d 692, 696 (5th Cir. 1969).
Section 32b and ¢ of the Act purport to authorize only
the judge to transfer a case to another court, but there
is ne procedure provided in either subdivision for a ca=e
that is automatically referred to the referee by the clerk
pursuant to § 22a4 of the Act to comme to the allention of
the judge. Subdivision (b) vests the authority for deler-
petition is filed under themining t}je i§sues ‘;\.nd.entcring orders thercunder in the .
Act by or against a courl, which is ordinarily the referce.
bankrupt to entertain Subdivision (c) is derived from § 32a of the Act and
a motion seeking a General Order 6. It extends the procedure provided by
determination whether the phe statute and general order for petitions in different
case so commenced should  Fourts involving the same bankrupt and petitions involv-
continue or be transferred INg members of the same parinership to petitions in dif-

It alsc¢ authorizes the
court in which the first

and consolidated or ferent courts involving a partnership and one or more of

administered jointiy ts memberz and to petitions involving afiiliates as de-

with another case fined in_Rule 901(3).¢The courts have entertained .

commenced by or against -equests for transfers of the kind contemplated in subdi- ;
the same or a related ision fe)(2) by stretching the lanvuase of §§ 5d and 52a :
persen in another court of the Act. Inm rc Tmperial ";007 N- 4opal, Inc,, 129 F.2d ‘ z
unider a1 differeat 571, 670 (3d Civ. 10705; snd see In »re Ardrecana Classics,

chapler of the Act. 131 F.Supp. 415, 411 (RDUNVY, 1955), Subdivision (c¢) is .
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correlated with paragraphs (3) and (1) of subdivision (a)
of this rule, which authorize petitioners to bring casss
involving a partnership and partners or afliliated bank-
rupls inlo a courL of b:n nlll]\l('\. it te-proper—for—uny

: - Subdivision (c), however,
makes it the usponsmxhh of the court receiving the
first of the petitions thal might have been but were not
filed in the same court to determine whether transfer of
the cases {o one court or some other disposition of them
would be appropriate. The standerds, ““interest of jus-
tice” and *“convenicnce of the partics,” are the same as
those thal povern transfers under subdivision (b) of the
rule and are derived from § 32a and b of the Act.

The references in subdln.\lon (2)(3) and (1) and subdi-
vision (¢) to petitions filed *by"” a partner or “by” any
other of the persons mentioned ave to be understocd as
referring to voluntary petitions. There is no purpose in

ImQre than one case .

either subdivision to perinit esses to be filed in execourt

‘—————[ the same

because whr—eimiho—porsona—trirned—therem—is a creditor
signing an involuntary DCUUOI\

" happens to be

Subdivision (d). Section 32 and General Order 6, which

arc the sources of the provisions of subdivisions (b) and

(c) of Rula 116, ave silent as to the procedure to be fol-
lowed by the couwrt to which a case is transferred. Subdi-
vision (d) of this rule provides for zn zutomatic refer-
ence in cunsonance with the procedure preseribed for
handline cavez originaliy filad in a court of bankruptey.

advers aryi

Transjer of ipruceeding wthen—sesa, Transfers of ad-
versary proceedings in bankruptcy are governed by Rule
782.

Rule 117. Consolidation or Joint Adminisira-
tion of Cases Pending in Same Court

(a) Cases Invoh-i'nJ Same Bankrupt. 1f 2
or more petitions are pending in the same
court by o zaainst the swne bankrupt, the
court max order consolidation of the cas»s.

(h) Coscs 1ot ing 2 or More Related
Duakrupts. If 2 or morve petitions are pend-

DO WO DN =

e

a partner,
partnership,

or an affiliate
of a bankrupt.
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ing in the same court by or against (1) a
husband and wife, or (2) a partnership and
one or move of its general partners, or (3) 2
10 or more general members of a partnership,
11 or (4) a bankrupt and an affiliate, the court

12 may order a joint administration of the es-
2]

© 0=

3 tates.:
14 (¢) Expediting and Protective Orders.
15 When an order for consolidation or joint ad-
16 ministration of 2 or more cases is entered
17 pursuant to this rule, the court, while pro-
18 - tecting the rights of the parties under the
19 Act, may make such orders as may tend to
20 avoid unnecessary costs and delay.

ADVISORY COMMITTEE'S NOTE

Subdivision («) of this rule is derived from General
Order 7. It governs cases where the same debtor is
named in both voluntary and involuntary petitions as
well as cases where 2 or more involuntary petitions are
filed against the same bankrupt. It also applies when the
cases are pending in the same court by virtue of a irans-
fer of one or more of the petitions from another court
pursuant to Rule 116(1) or (c). Subdivision (v) allows the
courl diseretion as to the order of trial of issues raised
by 2 or more involuntary petitions against the same
bankrupt.

Subdirision (b) recognizes the appropriateness of joint
administiation of estates in certain kinds of cases, The
authorization for joint petitions and joint adjudications
when a partnership is one of the bankrupts is not re-
tained in these tules, since the provisions therefor in
subdivisions a and b of § 5 of the Act have been more
confusing than helpful. Joint administration, on the
other hand has, manifest advantages which ought not to
be resiricled to cases involving partnerships and part-
ners. The elestinn or appointment of one timstee for 2 or
more jointly administesed estates is authorized by Rule

Before making such an
order the cqurt shall give
due consideration to the
prorection’ of creditors

of the different estates
against potential
conflicts of interest.

5 RN o b AL o S O PP o
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210. The authority of the court to ovder join. adminis-
tration under subdivision (b) of this rule extends equally
to the situalion where the petitions arve filed under dif-
ferent rules, e.., where one petition is voluntary and the
other involuntary, and to that where all of the pelitions
are filed under the same rule. N
Consolidation of cases implies a unitary administra-
tion of the estate and will ordinarily be indicated under
the circumstances to which subdivision (a) applies. This
rule does not deal with the consolidation of cases involv-
ing 2 or more scparate bankrupts. Although consolida-

See also Chemical Bank
N.Y. Trust Co. v. Kheel,
369 F.2d 845 (2d Cir.
1966); Seligson & Mandell
Multi-Debtor Petition -
Consolidation of Debtors
and Due Process of Law,
73 Com.L.J. 341 (1968);
Kennedy, Iusolvency and
the Corporate Veil in the
United States in
Proceedings of_the
8th International
Symposium on Comparative
Law 232, 248-55 (1971).

Joint administration
as distinguished fron
consolidation may include
combining the estates to
the extent that a single

docket may be used for the

matters occurrimg in the

administration, including

the listing of filed
claims, the combining of
noxices—to creditors of
the different estates,

matters that may aid in
expediting the cases and

rendering the process less

and
other purely administrative

tion of the estales of separate bankrupts may sometimes
be approprizle, as when the affairs of an individual and
a corporation owned or controlled by him are so inter-
mingled that the court cannot separate their assels and
liabilities, such consolidation, as distinguished from joint

administration, is -set authorizedgby this rule since the

propriety of consolidation depends on substantive consid-
erations and affects the substantive rights of the credi-
tors of the different estates. For an illustration of the
substantive consolidation of separate estates, see Samp-
sell v. Impcrial Paper & Color Corp., 313 U.S. 215

_laana

Subdivision (¢) is an adaptation of the provisions of
Rule 12(a) of the Federal Rules of Civil Procedure for
the purpeses of adminixtration of estates under this rule.
The rule does not deal with filing fees when an order for
the consolidation of cases or joint administration of es-
tates is made. Cf. Rule 107.

L Rule 118, Death or Insanity of Bankrupt

1 The death or insanity of the bankrupt
2 shall not abate a bankruptey case. In such
3 event the estate of the bankrupt shall be ad-
4 ministered and the case concluded in the
5 same manner, so far as possible, as though
6 the death or inzanity had not occurred.

_costly.

neither

nor prohibited
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Avvisony COMMITTER'S NOTE

This rule is wu adaptation of § 8 of the Act. The pro-
viso of this scclion is incorporated into Rule 103(1).

L4

Bankrupt Involved
in Foreign

Rule 119. Pismiss: Strsprenst “

When a proceeding for the

purposc of the liquidation

or rehabilitation of his
estate has been commenced
by or against ga
bankrupt in a court of
competent jurisdiction

without the United States,

may, after hearing on notice to the peti-
tioner or potitioners and such oth~r personz
as it may direet, having regard to the rights

Cf. Nadelmann, The

and convenience of local creditors and other
relevant circumstances, dismiss a case or
suspend the proceedings therein

WO 00 =3 O UF 0O DD

T

Proceeding

| of bankruptcy

ADVISORY COMMITTEE'S NOTE

This rule is derived from § 2a(22) of the Act..Proceed-

National Bankru;?cy
Act and the Conflict
of Lawg, 59 Harv.L.Rev.
1025, 1041-46 (1946).

ings suspended pursuant to this rule may be reinstated
after hearing on notice or as provided in the erder sus-
pendinz the prazecdings. Cf. Note, Conscqueners of Ab-
stention by a Fede ol Covrt, T3 Narv L.Lev. 1358 (1660).
Since the merits will rarcly have Leen considered by the
court in ordering a dizmissrl under this rule, such a dis-
missal is ordinarily without prejudice when the court in-
cludes no provision to the contrary in its order. Rule
120(c).

Rule 120. Dismissal of Case Yithout
Determination of Merits

1 (@) Voluntary Dismissal; Dismissal for
2 Want of Prosecution. A case shall not be dis-
3 missed wpon application or motion of the pe-
4 titicner or petitioners or for want of prose-
5 cution or by consent of the parlies until
6 after hearing upon notice to the creditors zs

under such terms as
may be appropriate.

[N
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provided in Rule 203(a). To enable the court
to give such notice, the bankrupt, if he has
not already done so, shall file a list of all his

4

within the time

ereditors with their addresses! If the bank-
rupt fails to file such list,within—the—time-

ﬁ-\eed- the court maylor dew&he—hs-b—ke%y*—e—

fixed by the
court,

ﬁ—eehﬁ-rm*ty-m-ﬂﬁﬂ'e?t-
(b) Dismissal for Failure to Pay Filing
I'ecs,

26
217
28
29
30
31

1) U-p&; nonpayment of any installinent
of the filing fees as ordered wnder Bank-

provide for the
preparation and
filing of the
list in such
manner .as may be
appropriate.

Ipursuant to

ruptey Rule 1€7(b) and after hearing wpon
notice to the bankrupt, the court may dis-
miss the case.

(2) If a case is dismissed or closed with-
out the payment in {ull of the filing fees, the
installments collected shall be distributed in
the same manner and proportions as if the
filing fees had been paid in full.

(3) Notice of dismiszal for failure to pay
the filing fees shall’he given within 30 days
after the dismissal to ereditors appearing on
the list of creditors and to those who have
filed clalnu&nd%e-&ﬂﬁﬁet-dmm

32
33
34
35
36
37

ternat—reventre in the manner provided in
Rule 205.

(¢c) Effect of Dismissal. Unless the order
specifies to the contrary, dismissal of a case
otherwise than on the merits is without prej-
udice.

ADVISURY COMTITE'S NOTE

Subdirision () of this rule is un adaptation of § 50g
of the Act. Whiie this rule, ke § 50z, applies to a case
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commenced by a voluntary or an involuntary pclitions
the “consent of the parties” referred to in the first sen-
tence of the rule is that of the pelilioning creditors and
the bankrupt in an involuntary proceeding. The last sen-
tence of the subdivision, like Tule 108, recognizes that
the court should not be confined*to the petitioning credi-
tors in its choice -of parties on whom to call for assist-
ance in preparing the list of creditors when the bankrupt
has defaulted in the performance of his duty to provide
such a list. Since these rules do not contemplate a dis-
missai for Tailure Lo pay costs except as provided in sub-
division (L), the proviso of § H9g of the Act referring to
such a dismissa! is not retained in the rules,

Subdivision (b) is derived from General Order 35(4)(b).
A dismissal under this subdivision can occur only when
the petition has been permitied to be filed pursuant to
Rule 107(b). The provision in paragraph (3) for notice of
the dismissal is correlated with the provision in Rule 408
for notice to creditors when there is a waiver, denial, or -
revocation of a discharge. As pointed out in the Note ac-
companying Rule 408, the purpose of notifying creditors
of a bankrupl that no discharge has been granted is to
correct their assumption to the contiary so that they can
take whatever steps to protect their claims appear to be
appropriate in the light of such information.

Subdivision (c¢) is new. Dismissal of a bankruptey cose
for a reason comprehended by this rule, and especially A
for failure to pay filing fees, has often operated harshly
against the bankrupt. See, e.g., In re Frey, 95 F.Supp.

1007 (S.D.N.Y. 1951); MacLachian, DPankruptcy 100
(1956); Shaeffer, Proceedings in Bankruptey in Forma
Pauperis, 69 Col. L.Rev. 1203, 1204 (1969). Typically he

been held thereafter barred from obtaining a dis-
charge on the debts which could have been discharged in
the case that was dismissed. In re Sciden, 174 F.2d 586,
587 (2d Cir. 1949); Perlman v. 322 West Seventy-Second
Street Co., 127 F.2d 716 (2d Cir. 1942). Although the
court of bankruniey has undoubiedly had discretion
under Rule 11(h) of the Federul Rules of Civil Procedure
to indicute that an involuntzry dismissal was withoutl
prejudice to fulure relief under the Act, see Donnelly,

has
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The Now-Dischargeablity of Dischargeablc Debts in
Bankruptey, 36 Va.L.Rev, 185, 191 (19,0), “the reported
cases reveal no instance of a bankrupl escaping the res
Judicain effect of a dismissal because the dismissing
ccurt h&d so exercised ils discrelion.” Countryman,
Cascs and Materials on Dcbtor and Creditor 792 (1964).
Subdivision (c¢) leaves discretion in the court to deter-
mine in the light of the circumstances whether dismissal
of a bankruptcy case otherwise than on the merits
should bar future reliel under the Act, bul when it
makes no speeiiic reference one way or the other in the
order, a disinis=al not on the merits is without prejudice.
Under § 17b of the Act, added by the aniendmeni of
1970, a failure to oblain a discharge in a prior proceed-
ing dismissed without prejudice for failure to pay filing
fees or to secure costs does not bar a discharge in a sub-
sequent bankruptey.

Rule 121. Applicability of Rules in Part VII

Except as otherwise provided inl¢he rules
Part-t and unless the court otherwise di-
rects, the Tollowing rules in Part VII apply
in all proccedings relating to & contested pe-
tition and in all proccedings to vacate an ad-
judication: Rules 705, 708-710, 715, 716,
724-726, T28-737, 744.1, 752, 756, and 762.
The court mnay direct that one or more of the
other rules in Part VII shall also apply in
10 such a proceeding. For the purposcs of this
11 rule a reference in the rules in Part VII to
12 adversary proceedings shall be read as a ref-
13 erence to proceedings relating to a contested
14 petition or proceedings to vacate an adjudi-
15 cation, and a reference in the Federal Rules
16 of Civil Procedure 1o the comnplaint shall be
17 readas a reference to the petition.

O 00 ~J M U= LN =

Part I of these
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Apvisony Cootrl mini's NoTe

The rules in Part VIT 2o waich this rule refers ave
adaptalions of the Federal Rules of Civil Proeedure for
the purpose of goveining the procedure in adversary
proceadings in bunhruptey cases. See the Note accom-
panying Rule 701 infre. Because of the special need for,
dispatch and expedition in the determination of the
question of adjudication, see Acme Harvester Co. v.
Beekman Lbr. Co., 222 U.8. 300, 309 (1911), the objective
of some of the Rules of Civil Procedure and their adap-
tations in Parl VII to facilitate the settloment of mulii-
ple controversies involving many persons in a single law-
suit is not campatible with the exioencies of bankrapiey
administration. Sec United States F. & G. Co. v. Bray,
225 U.S. 20h, 218 (1912). For that reason such rules as
713, 714, and 718-723 would be rarely if ever appropri-
ate for application in a proceeding on a contested peti-
tion.

Certain terms used in the Federal Rules of Civil Pro-
cedure have altered meanings when they are made
applicable in bankruptey cases by these rules. See Rule
902 infra. This Rule 121 requires that the terms “adver-
sary proceedings” when used in the rules in Parl VII
and “complaini” when used in the Federal Rules of Civil
Procedure Lia civen altered meanings whon they are
made aplicdble ta proceedings relating to - contested
petition or procecdinems to vacate any adjudication. A
motion to vacate un adjudication, whether or not made
on a pelition that was or could bave been contested, is
governed by the rules in Part VII referved o in this
Rule 121.

@
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Rule 122

Conversion of a Chapter Case to Bankruptcy

~——— "t

1 When an order is entered in a Chapter X, X1, XII, or XIII
2 case directing tuat the case continue as a p.ankruptcy case, the
- 3 procedure shall be as folinws:
4 (1) In all respectis other than as provided in the following

5 paragraphs, the case shall be deemed to have been commenced as

6 ot the date of the filing of the first petition initiating a case
7 under the Act and shall be conducted as far as possible as if no
8 petition commencing a chapter case had been filed.

9 (2) Unless otherwise directed by the court, lists, inven-

10 tories, schedules, and statements filed in the superseded case
11 shall be deemed to be the schedules and statement of affairs

12 filed in the bankruptcy case pursuant to Rules 108 and 403(4)
13 and in full compliance therewith; but if no such documents have
14 been previously filed, the bankrupt shall comply with Rule 108
15 as if he had been adjudicated an involuntary bankrupt on the

16 date of the entry of the order directing that the case continue
17 as a bankruptcy case.

18 {3) Notice of the order directing that the case continue

19 as a bankruptcy case shall be given to all creditors in the

20 manner provided by Rule 203 within 20 days after entry of the
21 order and shall accompany the notice of the first meeting of

22 creditors if one is held. If no first meeting of creditors is

23 held, the date of the mailing of the notice of the order as

24 provided in this paragraph shall be deemed the first date set
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25 for the first meeting of creditors for the purposes of ;

e o

26 Rules 302(e), 404(a), and 409(a)(2); but if the time for
27 filing claims, a complaint objecting to discharyge, or a com- ¢
28 plaint to obtain a determination of the dischargeability of

29 any debt had expired in a pending bankruptcy case prior to the
30 filirg therein of a chapter petition, the preceding clause of
31 this paragraph shall not be deemed to revive or extend such :
32 time.
33 (4) A trustee shall be appointed by the court and noti-
34 fied pursuant to Rule 209(c), and shall qualify pursuant to

35 Rule 212, unless

36 (A) a trustee has been previously selected pursuant
37 to Rule 209 and has qualified, in which event he shall be
38 immediately notified of the order directing that the case
39 continue as a bankruptcy case and shall enter upon the
40 performance of his duties without further qualification; or
4] (B) a standby trustee has been nominated in the super-
42 seded case, in which event he shall be immediately notified
43 pursuant to Rule 209(c) and,within 5 days after receipt
44 of notice, shall qualify in the manner provided by Rule
45 212; or

L 46 (C) the court pursuant to Rule 211 orders that no
47 trustee be appointed.

48 If a trustee notified under this paragraph fails to qualify
49 or to enter upon the performance of his duties, the court shall

50 appoint a trustee pursuant to Rule 209.
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(5) All claims filed in the superseded case shall be
deemed filed in the bankruptcy case.

(6) Forthwith after qualification of the trustee or entry
by him on the performance of his duties as provided in para-
graph (4) of this rule, any trustee, receiver, or debtor in
possession previously acting in the chapter case shall, unless
otherwise ordered, turn over to the trustee in bankruptcy all
the records and property of the estate in his possession or
suvject to his control.

(7) Each trustee, receiver, and debtor in possession
acting in the superseded chapter case shall, unless the court
otherwise directs, file with the court a final report and account
within 30 days after the entry of the order directing that the
case continue as a bankruptcy case, including, in a superseded
Chapter X, XI, or XII case, a separate schedule listing unpaid
debts incurred by him after the commencement of the chapter
case, If the order is entered after confirmation of a plan,
the debtor shall file with the court schedules of (A) property
not listed in the final report filed pursuant to the preceding
sentence of this paragraph and acquired by him after the filing
of the original petition under the Act and before the entry
of the qrder directing that the case continue as a bankruptcy
case and (B) debts not listed in the final report filed pursu-
ant to the preceding sentence of this paragraph and incurred
by him after confirmation and before the éﬁtry of such order.

(8) On the filing of a schedule required by the preceding
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paragraph, the court shall enter an order directing the claims
so scheduled, including claims of the United States, any state,
and any subdivision thereof, to be filed and shall give notice
by mail to the holders thereof to file their claims pursuant

to Rules 301 and 302(a){d) within 60 days from the entry of

the order directing them to be filed, except that claims not
scheduled as provided in the preceding paragraph and claims
arising from rejection of executory contracts under paragraph
(10) of this rule may be filed within such further time as the
court may direct,

(9) If the court grants an extension of time for the filing
of claims pursuant to Rule 302(e) (5), the extension shali apply
to holders of claims who failed to file within the time pre-
scribed by, or fixed by the court pursuant to, paragraph (8)
of this rule, and notice shall be given them in the manner
provided in Rule 203(a).

(10) Rule 607 shall govern the assumption, rejection, and
assignment of contracts entered into or assumed by a trustee,
receiver, or debtor in possession acting in the superseded
chapter case which are executory in whole or in parf at the
time of the entry of the order directing the case to continue
as a bankruptcy case, except that with respect to a trustee
selected as provided in paragraph (4) (A) of this rule the
time periods prescribed by Rule 607 shall begin to run from

the entry of such order.




ADVISORY COMMITTEE'S NOTE
and 676 261, 391,
This rule is\ derived from §§ 238,/338, 378, 381,/ 483, 486, 516,

643, 667, ard 669)\of the Act. The rule applies to proceedings
in a bankruptcy case following supersession of a case com-
menced under Chapter X, XI, XII, or XIII, whether the latter
was initiated by an original petition or by a petition filed
in a pending bankruptcy or another chapter case. The case
may have originated as a bankruptcy case in which a petition
commencing a chapter case was filed but in which an order was
entered directing the resumption of the bankruptcy case.
There may have been more than one aborted chapter case,
€.8., a Chapter XI case, converted to a Chapter X case, in.
which was entered the order directing the case to continue
in bankruptcy. The rule is not intended to invalidate any
action taken in the superseded case before its conversion
to bankruptcy.

If requirements applicable in the superseded case
respecting the tiling of schedules of debt and property,
or lists of creditors and inventory, and of statements and
executory contracts have been complied with before the order
directing conversion to bankruptcy, these documents will
ordinarily provide all the information about the debts, prop-
erty, financial affairs, and contracts of the bankrupt needed
for the administration of the estate in bankruptcy. If the
information submitted in the superseded case is inadequate '
for the purposes of bankruptcy administration, however, the
court may direct the preparation of further informational
material and the manner and time of its submission pursuant
to paragraph (2). If no schedules, lists, inventories, or
statements were filed in the superseded case, this paragraph
imposes the duty on the bankrupt to file schedules and a
statement of affairs pursuant to Rule 108 as if he had been
adjudicated an involuntary bankrupt on the date when the court
directed the continuation of the case as a bankruptcy case.

Paragraphs (4) and (6) contemplate that typically, after
the court orders conversion of a chapter case to bankruptcy,
a trustee in bankruptcy will forthwith take charge of the
property of the estate and proceed expeditiously to liquidate
it, If no trustee has previously qualified and no standby
trustee selected in the chapter case is awaiting notificaticn
of an order of conversion, the court will appoint a trustee
The procedure so prescribed follows that established by the
1967 amendment of § 378 of the Act for a bankruptcy that
supersedes a Chapter XI case. See 8 Collier §5.49[14](1968);
9 id., 910.11(1968). Paragraph (4) of this rule eliminates
the hiatus that would otherwise occur in the control and
supervision of the estate on the entry of an order c¢f conver-
sion to bankruptcy in a case where no trustee previously
selected pursuant to Rule 209 has qualified and no standby
trustee has been nominated in the superseded chapter case.
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Paragraphs (7), (8), (9), and (10) of the rule embody
the substance of amendments of provisions in Chapters X, XI,
and XII that were enacted in 1967 to improve the administration
of estates in superseding bankruptcies. The procedures pre-
scribed by this legislation are extended by this rule to the
extent they are appropriate to bankruptcies that supersede
Chapter XIII cases. The provision in the last sentence of
§§ 238b, 378b, and 483b of the Act to the effect that rejec-
tion in the bankruptcy case of a contract entered into or
assumed in a superseded chapter case creates a cost of
administration of the superseded case prescribes a rule of
priority inappropriate for inclusion in this rule.




PART II. OFFICERS FOR ADMINISTERING
TEE ESVYATE; NGTICES TO CREDITORS;
CREDITORS’ MEETINGS; EXAMINATIONS;
ELECTIONS; ATTORNEYS AND ACCCUNT-
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Rule 201, Appoinirient and Dalics
of Receivers

(a) Purposes and Term of Receivership.
Subject to the provisions of this rule, the
court may appoint a receiver when necessary
in the best interestsof the estate (1) to take
charge of the property of a bankiupt; (2) to
conduct the business of the bankrupt; or (3)
to afford representation to the estate in an
action, adversary procceding, or-a-contested
matter when no trustee has qualified or the
interest of the trustee may be adverse to
that of the estate. Such appointment shall be
terminated when the trustee qualifies or
there is no further need for a receiver, and
the authorization to conduct the business of
the bankrupt after adjudication shall con-
tinue only for such time as may be in the
best intereste of the estate and consistent
with orderly liquidation.

(b) Application for Appointment. An ap-
plication for appointment of a receiver shall
state the specific facts showing the necessity
for the appointment.

(c) Appointment Before Adjudication. Be-
fore adjudication, appointment of a reeeiver
may be made ouly vpon application. Srrckr ap-

4h
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plication may be granted only after hearing alleped ‘
upon notice to thesbankrupt and other

parties in interest designeted=by-the court,~L 22y A
except that a receiver may be appointed 25 ‘
without notice if irreparable loss to the es- )
tate may otherwise result. An application .
for appointment of a veceiver without notice
and any order of appointment made without
notice shall state what loss may result and
why it would be ivreparable.

(d) Bond of Applicant. Before adjudica-
tion, no recciver may be appointed unless the
applicant furnishes a bond in such amount
and with such surely as the court shall ap-
prove, conditioned to indemnify the bank-
rupt for the costs, counsel fees, expenses,
and damages occasioned by the appointment
and action of the receiver in the event the
petition is dismissed or withdrawn. The
property of the bankrupt shall be released,
however, if he files a counter-bord in such
amount and with such surety as the court
shall approve, conditioned that the bankrupt
account for and turn over such property or
pay to the trustee the value thereof in money
at the time of release, in the event the adju-
dication iz made.

(e)Appointment After Adjudication. Aftey
adjudication the court may appoint a re-
ceiver on application or on its own initia-
tive. Such appointment shall be made only
after notice to such persons as the court may
designate, unlcss it clearly appears that no-
tice is impracticable or uniccessary.,

(f) Eligibility. -A-lfivbperson who is eligible

ll Only a
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to baltrusteennay be appointedirecciver.

(g) Order of Appointment. An order ap-
pointing a receiver shall state why the ap-
pointment is nccessary. A receiver is a mere
custodian unless, upon proper cause shown,
his duties are enlarged or otherwise specified
by order of court. A copy of every order ap-
pointing a veceiver shall forthwith be deliv-
ered to the bankrupt, or mailed to him at his
last known address, and to such other per-
sons as the court may designate.

{under Rule 209(d)

The court shall
immediately notify
the receiver of his
appointment, inform
him as to how he may

as provided in Al

72
73

(h)Qualification.lA receiver shall qualify
by-filing-a-bond-in-aecordance-witihyRule 212.

74
75
76
77
78
79
80
81
82
83
84
85

(1) Duties. A receiver shall perform the
duties prescribed in Rule 218 to the extent it
is appropriate, except as the court may
otherwise direct. Forthwith after qualifica-
tion of the trustee, the receiver shall, unless
otherwise ordered, turn over to the trustee
all the records and property of the estate in
his possession or subject to his contro! as re-
ceiver. The recciver shall file his final report
and account within 30 days after qualifica-
tion of the trustee unless the court otherwise
directs.

Apvisory COMMITTEE'S NOTE

Subdivision (a) of Rule 201 is derived from § 2a(3) and
(5) of the Act but adds, in clause (3), a provision for ap-
pointment of a receiver when the interest of the trustee
may be adverse to that of the estate. Such a situation
may arise for example in a proceeding to remove the
trustee under Rule 221(a). The subdivision also accom-
modates the appointment of a receiver to represent the
estate when no trustee is appointed (see Rule 211) and a
need arises in the course of administration for appoint-

qualify, and require
him forthwith to
notify the court of
his acceptance or
rejection of the
office.




The appointment of the receiver ordinaril):'
terminates automatically on the qualification

of the trustee.
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ment of a temporary or ad hoe representative of the es-
tate rather than a trustee (or a new trustee) with all the
duties and compensation that appertuin to that officer.
For a reference to such a situation, see Rule 4103(d). Cf.
Bartle ». Markson, 357 F.2d 517, 524 (2d Cir. 1966) (ap-
pointment of trustee authorized in reopened Chapter XI
case “for the limited purpose of insuring effective prose-

cution of creditors’ claims”)) The requirement of the last
clause of the subdivision that the receiver’s continuation
of the bankrupt’s business be consistent with orderly lig-
uidation is correlated with a similar limitation imposed
on the trustee in Rule 216.

Subdivisions (b), (c), (¢), and (y). Subdivisions (b),
(c), and (e), and the first and third sentences of sub-
division (g) are new. The policy expressed in § 2a(3) of
authorizing appointment of receivers only in cases of
necessity is preserved and reinforced by the provisions
in subdivisions (b) and (g) of the rule requiving the
application for a receiver and the order of appointment
to state why the appointment is necessary. The theme of
General Order 40 to restrict receivership expense, by
presuming the receiver’s duties and compensation to be
those of a mere custodian in the absence of explicit en-
largement by courl order, is retained in the second sen-
tence of subdivision (g).

Subdivisions (¢) and (e) differentiate between appoint-
ment of a receiver before adjudication and one made af-
terward in recognition of the fact that prior to adjudica-
tion the divestment of the bankrupt's title to his
property has not yet been legally established. The re-
striction of subdivision (¢) against appointment of a re-
ceiver before adjudication without notice unless irrepar-
able loss would otherwise result to the estate codifies a
limitation applied by the courts under § 2a(3) of the Act.
See In re Press Printers & Publishers, Inc., 12 F.2d 660,
661 (3d Cir. 1926}, cert.denied, 276 U.S. 633 (1928); 1
Collier € 2.26 (1963). Appointment of a receiver without
prior nolice is made the exception after as well s before
adjudication, and sulilivision () provides for prompt no-
tice to the bankiupt of any appointiient of a receiver
after it has been made. Subdivision (e) recounizes that

¢
I3
t
1
i
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after adjudication the court may appoint a receiver
without waiting for an application and in exceptional
circumstances may do so without giving notice. The au-
thority of a referee under the Act to appoint a receiver
on his own motion, even where the alternative appears to
be loss to the estate, has been a matter of debate. See
Proceedings of Seminar for Newly Appointed Referees
in Bankruptey 120-21 (1964). Cf. E.D.Va.Bankr.Rule 13
(a).

Subdivision (d) is derived from § 69a of the Act and
includes clarifying language from Official Form No. 8.
Rule 925 applies to any proceeding to enforce liability on
a bond given pursuant to this subdivision.

Subdivision (f) follows § 45 of the Act in assimilating
eligibility requirements for receivers to those for trust-
ees. The requirements for trustees are set out in Rule
209(d).

Subdivision (k). Rule 212, to which subdivision (h) re-
fers, incorporates,the requirements respecting a receiv-

er’s bond set outin § 50b and h of the Act.§——————

Subdivision (i) is new but is substantially a restate-
ment of sound practice as recognized in the cases and
local rules, .2e 1 Collier ¢ 2.31 (1968); 11 id, § 6.003
(1968). The last sentence is an adaptation of Bankruptey
Rule 8(f) of the Southern and Eastern Districts of New
York. As the last clause recognizes, the rule does not
preclude a local rule or court order requiring an earlier
report and account by a receiver—e.g., at the first meet-
ing of creditors. See, e.g., D.Minn. Bankr.R. 8(j).

Rule 202. Appointment of Marshal in Lieu
of Receiver; His Duties

The court may appoint a marshal in lieu
of a receiver and, in such e ent, the provi-
sions of Rule 201 except subdivisions (f) and
(h) shall apply.

= QO oD =

The notice to the

receiver should inform

him of the penal sum

of his bond, if required,

or of whatever other

mode of qualification

is prescribed by the

court pursuant to Rule
12.
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Apvisory CoMMITTEE'S NoTk

This rule derives from provisions in §§ 2a(3) and )
of the Act and Genceral Order 40, The reference in .he
rule, as in the Act, is to the United Siates marshal,

Rule 203. Notices to Creditors anylfDishie-t

1 (a) Ten-Day Notices to All Creditors. Ex-
2 cept as provided hercinafter, the court shall
3 give all ereditors at least 10 days’ notice by
4 mail of (1) a meeting of creditors; (2) any
5 proposed sale of property, including the time
6 and place of any public sale, unless the court
7 upon cause shown shortens the time or or-
8 ders a sale without notice; (3) the hearing on
9 the approval of a compromise or settlement
10 of a controversy, unless the eourt upon cause

-11 shown directs that notice not be sent ; (3the
12 heasing et ) Lenti ;

13 QP &5 jrec

14 rotteenotbe-sant= () the dule fixed for the

the United Sta

NN S g

tes

4

15 filing of claims against a swrplus in an es- [ _
16 tate as provided in Rule 302(e)(5); (&) the T -

17 hearing on the dismissal of a case when no-
18 tice is required by Rule 120(a); and (3 the
19 hearing on approval of a trustee's or a re-
20 ceiver’s account and on an application for

21 compensationidfiled by a receiver, marshal,
22 trustee, attorney, or accountant, except
23 when no final meeting of creditors is re-
24 quired to be ordered wider Ilule 204(c). The

T .

o —— e
pursuant to

25 notice of a propused sale of property, includ-
26 ing real estate, is sufficient if it gencrally de-
27 scribes the property to be sold. The notice of
28 a hearing on an application for cornpensu-

———— e
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or reimbursement of 30
expenses 31
32
33
34
35
36
37
38
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41

“by mail j—42

tion¥ shall speeify the applicant and the

amount requested,

(b) Notice of No Dividend. If it appears
from the schedules that there are no asscts
from which a dividend can be paid, the court
may include in the notice of the first meeting
a statement to that effect, that it is unneces-
sary to file claims, and that if sufficient as-
sels become available for the payment of a
dividend, the court will give further notice
of the opportunity to file claims and the time

allowed therefor.

(c) Other Notices to All Creditors. The
court shall give noticeytogereditors of (1) the all

ar

(2) the entry of an
order directing that
a chapter case con-
tinue as a bankruptcy
case as provided in
Rule 122(4);

- . 43
“the |-

dismissal of g-case for failure to »ay filing

pursuant to

45

pursuant to 46

fees uhger Rule 120 (b) M) the time allowed l;3

for filing claims afterpnotice of no dividend

Rule 302(e) (4) 47

tnder Rule-302(e)4); (3) the time fived for 4]
6

pursuant To )48
7 50

under Rule 408; and (& tha timie alioved for

51
52
" as provided in | 93

filing a complaint to delermine the discharge-
abilicy of & debt pursuant to § 17¢(2) of the

Actunder Rule 409(a)(2).

- e 54

61

63

(d) Notices to Creditors Whose Claims
Are | 55 —e#e I'iled. After 6 months following the first
56 date set for the first meeting of creditors,
57 the court may direct that all notices required
58 by subdivision (a) of this rule, except clause
4 59 (®) thereof, be mailed only to creditors whose
‘ 60 claims have been filed and cyeditors, if any,
who are still permitted to file claims by rea-
62 son of an extension granted under Rule

302(e).

filing a complaint objecting to the bank-
rupt’s discharge wnder Rule 404(b); (%) the (5) the order of

waiver, denial, or revocation of a dischzu‘ge——1 discharge as provided

T PSR

fissuance of a

in Rule 404(1L);

las provided in -
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(¢) Addresses of Notices to-Greditors. All
notices to which a creditor is entitled under
these rules shall be addressed to the creditor
as he or his duly authorized agent may di-
rect in a request filed with the court; other-
wise, to the creditor at the address shown in
the schedules or, if a different address is
stated in a proof of claim duly filed, then at
the address so stated.

(f) Nolices to Creditors’ Committee. Not-
withstanding the foregoing subdivisions, if a
creditors’ committee has been elected, the
court may order that notices required b |
clauses (2), (3),44% and (5 of subdivision (a) _i_
be mailed only to the committee or to its -duly
authorized agent and to the creditors who
file with the court a request that all notices
under these clauses be mailed to them.

(9) Notices to the United States. Copies of
et notices required to be mailed to¥ereditors [all
under B ! these rules
+e shall be mailed (1) to the district diree-
tor of internal revenue for the district in
which the case is pending and (2) whenever
the schedules, the list of creditors, or any
other paper filed in the case disclnses a debt
to the United States other than one for
taxes, to the United States attorney for the
district in which the case is pending and, if
disclosed by the filed papers, to the depart-
ment, agency, or instrumentality of the
United States through which the bankrupt
became so indebted.

() Notice by Publication. 1f the court
finds that it is impracticable to give notice to

R A, ¢ s L e 2T T e iy e et M ey s
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Since notice by
" mail is complete on

mailing, the
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99 creditors by mail as provided in this rule or
100 that it is desirable to supplement such no-
101 tice, the court may order publication thergof.
102 (i) Caption. The caption of every notice
103 given under this rule shall comply v'ith Rule

104 106 and shall¥include all names used by the
105 bankrupt within 6 years before the filing of
106 the petition, as disclosed on the petitien—pu-

107  swant—to-Ride305-snd-the stalement of af-
108  fairs filed pursuant to Rule 108.

ADVISORY COMMITTEE'S NOTE

This rule collects the provisions for notices specifically
applieable to creditors in bankruptey cases, but reference

Ialso

‘must be made to other rules for the time and"m-ﬁne*—l-n-
whieh the notices reqiired—by subdivision (c) shal-be
given. The grant of general authority to the court to reg-
ulate notices in Rule 907 supplements but is subject to
the specific provisions of Rule 203 and any other rules
prescribing the terms of notice.

Subdivision (a) essentially restates the requirement of
¥ 58a of the Act that all ereditors get 10-day notices by
mail of the significant events in a bankrupley case. S
requirement of this subdivision is satisfied if the notices
it prescribes are deposited in the mail at least 10 days

before the event.ef-—ﬂﬂeh—noheHe—te—be—gm_m

F-ed-R—A-pp—P-—z»(-e-).fl he tlme lmnt< plescnbcd bV <ubdl-

See Rule 906(e);
3 Collier 494 (1971).

vision (a) cannot be reduced except to the extent and
under the conditions stated in this rule. Cf. Rule 906(c)
infra. The exceptions referred to by the introductory

phrase of 4lds subdivision (a) include Hre—provisions—fon

m-t-!ee—ef—d-ﬁﬁﬁﬁq H—For—fa t i Fre—f d—fows
A T T O CO ey i - r Ce—air—Tod

H; o ;_u PP gl 4ot oo o

£
RoHees—Hy Proceeas TSP e— R T

fax-wd-te-m—-su-bdmnic-)—aad the modificatiors in the

notice procedure permitted by subdivision (d) as to noun-
filing creditors after the time for filing claims has ex-
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pired, by subdivision (f) as to creditors who have elected
a committee to represent them, and by subdivision (h)
when compliance with subdivision (a) is impracticable.
The provision in § 58a(1) of the Act for notice of ex-
aminations of the bankrupt is deleted as unnccessary. As
provided in Rules 204(a}(2) and 205(b), the examination
of the bankrupt is ordinarily conducied at the first meet-
ing of creditors, notice of which is required by subdivi-
sion (a) of this rule. If an examination is conducted at
any other time pursuant to Rule 205(a), the court may

. give notice fo some or all ereditors pursuant to Rule 907.

Notice to creditors of examinations of the bankrupt was
made diseretionary in 1938 in recognition of the fact
that such notice is often not feasible. See 3 Collier ¢
58.01 n.11, 9 58.06 (1964).

9

If a meeting of
creditors is adjourned
before its coneclusion,
no notice of the
adjourned date is
required to be given
to creditors under
this rule. Treatment
of the adjournment as
a continuance of the
meeting conforms to
established and
approved practice
under the Act.

3 Collier 11-12 (1964).

" The notice of a proposed sale carried over from §
hBa(4) of the Act to clause (2) of this rule affords the
creditors an opportunity to express their views as to
whether the sale should be public or private, in bulk or
by parcels, etc. The notice to creditors of a proposed sale
of property is required to specify its time and place in
order to enable the creditors to protect their interests by
attending the sale or sending a representative. Protec-
tion of creditor interests does not, however, require the
notice to contain a legal description of real estate or
other property to bz sold. See In re Nevada-Uteh Mines
& Smelters Corp., 202 Fed. 126, 129 (2d Cir. 1913); In re
Purk Distributors, Inc., 176 F.Supp. 38, 41 (S.D.Cal
1959). '
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cases—in—the—intepest—of—minimising—adininishative—ex-

ponse. .
The provision in clause (&) for notifying creditors of a

deadline fixed pursuant to Rule 802(e)(5) is also naw. A
notice to all creditors of the fixing of a new dale for
filing claims when a surplus remains in the estate is nec-
essary if the opportunity to share therein afforded lale
filers by § 57 of the Act is to be meaningful and the dis-
tribution is to be fair. Sce In re Searles, 166 F.2d 475,
477-78 (2d Cir. 1948) (Frank, J., dissenting). Subdivision
(d) recognizes that nonfilers and late filers must get the
notice prescribed by clause ) of subdivision (a).

The hearing o e’'s account or_an application
for compensation*filed under Rule 219 is typically held at
the final meeting of creditors. Rule 204(c) excuses the
calling of a final creditors’ meeting when the net realiza-
tion for the estate does not exceed $250, and the excep-
tion to the notice requirements of clause (7) is correlated
with the dispensation respecting the final meeting.

Subdivision (b), authorizing a notice of the apparent
insufficiency of asscts for the payment of any dividend,
to be given in conjunction with the notice of the first
mecting of creditors, is correlated with Rule 302(e)}(1),
which provides for the issuance of an additional notice
to creditors if the possibility of a payment of a dividend
later materializes.

Subdivision (d). After the time for filing claims has cx-'

pired, creditors who have not filed their claims in accord-
ance with Rule 302 are not entitled to share in the estate
except as they may come within the special provisions of
Rule 302(e)(1)-(5). Subdivision (d) takes account of the
fact that eliminating notice to creditors who have no rec-
ognized stake in the estale muy permit economies in time
and expense. Reduction of the list of creditors to receive
notices under this subdivizinn is discretionary. This sub-
division does not of course apply to the notice of the first
meeting of creditors.

or reimbursement of
expenses
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Subdivision (e) recognizes that an agent authorized to
receive notices for a creditor may, without a court order, ¢
designate how notices to the creditor he represents
should be addressed. Such an agent includes an officer of
a corporation, an attorney at law, or an attorney in fact
s if the requisite authority has been given him. It sheuld
: be noted that Official Forms No. 13 and No. 14 do not in-

clude an authorization of the holder of a power of attor-
ney to receive notices for the creditor, but neither these
forms nor this rule carries any implication that such an
authorization may not be given in a power of attorney or
that a request for nolices to be addressed to both the
creditor and his duly authorized agent may not be filed.
Subdivision (f) is an adapiation of the proviso at the
end of § 58a. It enlarges the list of matters of which no-
tice may be given a creditors’ committee in lieu of notice
to the creditors to include hearings on approval of the
trustee’s or receiver’s account, on applications for com-
pensation, and on applications to abandon property. Such
notice may serve every practical purpose of a notice to
all the creditors and save delay and expense. In re
Schulte-United, Inc., 59 F.2d 553, 561 (8th Cir. 1932).
Subdivision (g) is a revision of § 58e of the Act. The
premise of the requirement that the district divector of [copies of
internal revenue receive ¥ nolices thatecreditors receive _
is that every bankrupt all
is at least potentxam a tax debtor of the United States.
Notice to the district director alerts him to the possibil-
ity that a tax debtor’'s estate is about to be liquidated
and that he may be discharged in bankruptcy. Where
other indebtedness to the Federal Government is indi-
cated in-the-sehedule, the United States district attorney
is notified in every case as the person in the best position
to see to it that the interests of the government are pro-
tected. In addition, the provision in the last sentence of §
== 58e requiring notice by mail to the head of any depart-
ment, agency, or instrumentality of the United States
through whose action the bankrupt became indebted to
the United States is carried into this subdivision of the
rule. This rule is not intended to preclude a local rule
from requiring a state or local tax authority to receive
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some or all of the notices creditors are entitled {o receive
under subdivisions (a), (b), and (c).

Subdivision (h) specifies two kinds of situations in
which notice by publication may be appropriate: (1)
when notice by mail is impracticable; and (2) when no-
tice by mail alone is less than adequate. Notice by mail
may be impracticable when, for example, the bankrupt
has disappeared or his records have been destroyed and
the names and addresses of his creditors are unavailable,
or when the number of creditors with nominal claims is
very large and the estate {o be distributed may be insuf-
ficient 1o defray the costs of issuing the notices. Supple-
mentation of notice by mail is indicated when the bauk-
rupt’'s records are incomplele o 1naccurate and it is
reasonable to believe that publication may reach some of
the creditors who would otherwise be missed. Rule 908
applies when the court directs rotice by publication
under this rule. Neither clause 2, ¢ gubdivision (a) nor
subdivision (g) of this rule is cour € . the publica-
tion of advertisement to the genera ¢ of a sale of

v

property of the estate at publi: “.l“‘; under Rule
606(b). See 3 Collier 500-01 (1964, 1A 4. 1165-67
(1967).

Subdivision (7). As noted in ccnneston with Rule 106,
the disclosure requiremen! ir subdivisior (i) of this rule
follows the practice establizhed in soma districts by local
rule. Inclusion in notices to ereditors of information as
to other names used by the bankrupt will assist them in
the preparation of their proofs of claim and in deciding
whether to file a complaint objecting to the bankrupt’s
discharge. JThe niailing of notices should not be post-

poned to awull a deiayed filing ol the statement of af-
fairs.

Disposition of provisions of § 58¢ of Act. The proviz
sions of § 58c of the Act, requiring notices to be given
by the referee unless otherwise ordered by the judge and
authorizing written waiver of any notice required by the
Act, have been omitted from the Rule as unnecessary.
The duty to give notice to the creditors under this rule
and under Rules 404 aund 408 is imposed on the court.

"This duty may be delezated 1o an assistant or an em-

T

While the other names
used by the bankrupt and
required to be disclosed
will ordinarily be -
included in the caption
pursuant to Rule 106,
there may be additfonal
names listed by the
bankrupt on his state-
ment of affairs when he %
did not file the petit- !
ion. :
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ployee in the clerk’s office as provided in Rule 506, Rule
907 authorizes the court to prescribe the mannar in ’
which any other notice is to be given under the rules,
These rules pose no obstacle to the court's giving notice
by mail deposited at the location of a national or re-
gional computer center on the basis of inforination sup-
plied the center by the court. Waiver of notice may be by
conduct as well &s in writing, and its effect may be ap-
propriately left to case law. See, e.g., Connelly v.
Hancock, Dorr, Ryan & Shove, 195 F.2d 864, 868-69 (2d

- Cir. 1952); In re Purrier, 73 F.Supp. 418, 420
(W.D.Wash. 1917).

Rule 204. Meetings of Creditors

(a) First Meeting.

(1) Date and Place. The first meeting of
creditors shall be held not less than 10 nor
more than 30 days after the adjudication,
but if there is an appeal frony o a motion to [,
vacate, the adjudicationlor if there is a mo- — FYCp———
tion to dismiss the case, the court mayfpest—] d ateyfor";{}ﬁha
pore—the mceting. The meeting may be held
at a regular place for holding court or at
any other place within the distriet more con-
venient for the parties in interest.

(2) Agendo. The bankruptey judge shall
preside over the transaction of all business
at the first meeting of creditors, including
the examination of the bankrupt. He shall,
when necessary, determine which claims are
entitled to vote at the meeting and shall con-
duct the election of a trustee and, if one is
held, the election of a4 creditors’ committee.

(b) Special Meetings. The court may call a
special meeting of creditors on application or
on its own initiative.
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See also Rule 501(b).
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23 (¢) Final Mecting. The court shall order a
24 final mecting of creditors in every casc in
25 which the net proceeds realized exceed $250
26 and shzll mail a summary of the trustee’s
27 final account to the creditors with the notice
28 of the meeting, together with a statement of
29 the amount of the claims allowed. The trustee
30 shall attend the final meeting and shall, if
31 requested, report on the administration of
32 the estate.

Apvisory COMMITTEE'S NOTE

This rule is derived essentially from § 55 of the Act.

Subdivision (a). Paragraph (1) follows § 55a closely in
establishing limits on the time and place for the first
meeting of creditors, The Judicial Conference designates
regular places for holding court under § 37b(1) of the

- ActYThe filing of an appeal from an adjudication or of a

delay

motion to vacate an adjudication or to dismiss a case is

likely to cause the court to pestpene the first meeting,
but as is made clear in the first sentence of the rule, this
is a matter properly lying within the discretion of the
court. The last sentence of § 55a of the Act requiring the
court to set a date “as soon as may be thereafter” if the
first meeling by some “mischance” is not held within the
statutory time limits is omitted as unnecessary.

Paragraph (2) is an adaptation of § 55b of the Act.
The baukruptey judge will have occasion to allow or dis-
allow a claim at the first meeting of cre.itors or..y when
there has been an objection or a creditor has filed a
proof of claim insufficient on its face. See Rules 207(a)
and 306(b). Ordinarily allowance of a claim at the first
meeting will be made only for the purpose of enabling
the creditor to vote. The bankruptey judge will also de-
termine any issues arising under Rule 208 at the first
meeting of ereditors.

Subdicision (b) is derived from § 55d of the Act but
vests discretion in the court as to when or whether a
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special meeting of ereditors shall ba calledJThe rule docs
not retain the requirement of § 5%¢ that creditors at
each meeting take pertinent and nceessary steps {o pro-
mote the best interests of the estate and the enforcement
of the Acl. The trustee is charged with the duty of tuk-
ing whatever steps are pertinent and neccessary for these
purposes. See 2 Collier § 47.02 (1964), Whilz the trustee
should give heed to the wishes of creditors, the responsi-
bility for decision rests on him. Id. ¢ 47.03. If he de-
faults in the performance of any specific duty, “the court
may upon application direct him in his duty or, if he be
recaleitrant, remove him for disobedience, or permit a
creditor to act in his name.” Reuping Leather Co. v. It
Greene Nat. Banl, 102 I'.2d 372, 373 (3d Cir. 1939). G£
General-Order-85-

Subdivision (c) is derived from § 47a(14) and § 55e of
the Act and General Order 12(4), but a final meeling may
be dispensed with under the rule even when there are as-
sets in the estate if the net proceceds realized on liquida-
tion of the estate do not exceed $250. The net realization
is requircd to be determined under the schedule of addi-
tional fees chargeable in asset and nominal asset cases

which has been promulgated by the Judicial Conference -

pursuant to § 37h of the Act. The reduction in the num-
ber of final meetings permitted by this rule should result
in substantial savings of t4me and expense {o referees’
offices and facilitate earlier closing of cases,

Rule 205. Examination

{a) Examination on Application. Upon
application of any party in interest, the
court may order the examination of any per-
son. The application shall be in writing un-
less made during a hearing or examination
or unless local rules otherwise provide.

(b) Examivation of Bankyupt at First
Meeting. At the firct mecting of creditors,
the court shall publicly examine the bank-

W 00T UT W DD
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62
10

.
1

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

RANKRUPTCY RULES & OFFICIAL FORMS

rupt or cause him to be examined and may
permit any party in interest to examine the
bankrupt.

(c) Bankruptcy Judge to Preside. The
bankruptey judge shall preside at any exam-
ination under subdivision <a3-ex (b) of this
rule. »

(d) Scope of Examination. The examina-
tion u-.der subdivisions (a) and (b) of this
rule may relate only to the acts, conduct, or
property of the bankrupt, or to any matter
which may affect the administration of the
bankrupt’s estate, or to his right to dis-
charge.

(e) Compelling Attendance for Examina-
tion and Production of Documentary Evi-
dence. The attendance of any person for
examination and the production of documen-

28
in accordance with the | 929
provisions_of Rule 916 30

tary evidence may be compelled*by the use of

a subpoena -as—previded—mRule—916 for a

hearing or trial.

By

(f) Place of Examination of Bankrupt. ————

Notwithstanding—Rute—916;* the court may

for cause shown and upon such terms as it

31

32

—— 33
order\ 34

ettt

35
36
37
38
39
40
41
42
43
44

i
Wm: -t

Without issuing a
subpoena,

may impose*authorize the bankrupt to be ex- ——

amined under subdivision (a)*at any place it
designates, whether within or without the
district wherein the case is pending.

(9) Mileage. A person other than a bank-
rupt shall not be required to attend as a wit-
ness before a bankruptey judge unless his
lawful mileage and fee for one day’s attend-
ance shall be first tendered to him. If the
bankrupt resides over 100 miles from the
place of examination when he is required to
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appear for an examination under subdivi-
sion (a) of this rule, he shall be tendered
mileage allowed by law to a witness for any
distance over 100 miles from his residence at

g

the date of bankrupteyy &

Apvisory COMMITTEE'S NOTE

Subdivision (a) of this rule is an adaplation of the first
“sentence of § 21a of the Act. No change in {he persons
who can apply for the examination or who can be exam-
ined under this subdivision of the Act is intended. Sce
generally 2 Collier €€ 21.06, 21,08, 21.09 (1964). The secc-
ond sentence clarifies the manner of making application
for an examination. The rule omits the provision in §
21a requiring a person to appear before the judge of any
state court for examination. The pro -ision appears to be
unnecessary and to have been little used. The possible
need for an examination hefcre a nearby state court
judge when the witness resides in the district but more
than 100 miles from the place of examination is svg-
gested in 2 Collier 332 (1964), but this need does not
arise under the rule by virtue of the supersession of the
special territoriai limitation on holding examinations
cor.tained in the proviso of § 41a of the Act. See the
conaaerts infra regarding subdivisions (e) and (g) of the

rule.

ubdivi-ions (b) and (c) ale devived fvom § 55b of the

Subdivision ;d) combines nrovicions in §$ 7a(10) and
21a of the Act for the parpose of defining the scope of
any examination under the rule. The references in §
7~(10) to “the conducting of his [i.c., the bankrupt's]
business, the cause of his bankruptey, his dealings with

Ml |
or his residenceée at the
time he is réquired to
appear for such =xaminatio
whichever is the lesser.
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his creditors and other persons, and whereabouts of his
wroperly” as appropriate subjects of inguiry of ihe .
bankrupt are omitted from the rule because embraced by
the broad definition of tue scope of examination derived
from the merger of other language in § Ta(10) with the
definition in § 21a. It hxs indeed been held that the scope
of examination under the lutter provision is not less .
broad in scope than that permitled by the more claborate :
definition in § 7a(10). Freeman v. Scligson, 405 F.2d
1326, 1333 (D.C.Cir. 1968); Chereton v. United States,
286 17.2d 409, 413 (6th Cir.), cert.denied, 366 11.S, 924
(1961); Uliner v. Unitcd States, 219 Fed. 641, Gii (6th
Cir. 1915); Im re Imsull Utility Incestnents, Ine., 27
F.Supp. 887, £90 (S.D.N.Y, 1934), The provisos of § 2]a
relating to examination of the bankrupt’s spouse are not
included in the rule since (1) no special provision negat-
ing a spousal privilege is necessary (sce Advisory Com-
mittee’'s Notes accompanying Rules 501 and 505 of the
proposed Federal Rules of Evidence), and (2) no spe-
cial limitation on spousal testimony in bankruptcy cases
is warranted. Cf. McCormick, Evidence, 179-80 (1951);
Hutchins & Slesinger, Some Observations on the Lew of
Evidence: Family Relations, 13 Minn.L.Rev. 675 (1929).

for an Subdicision (c) clavifies the mode of compelling attend-

examination l ance of a witness or partsdand for the production of evi-

S e g s 373

e

|
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dence for—ai—eraminntion undss this rule. The subdivi-
sion is substantiaily declaratcery of the practice that has
developed under § 21a of the Act. See 2 Collier € 21.20
(1964). The special limitation of the proviso of § 41a of
the Act that protects a perron other than the bankrupt
from being required to altend a5 a witness before a rvef-
¢ eree at a place over 100 miles from his residence even
- though within the same district is not retained in the
rules. The governing limits for such a person are those
prescribed by Rule 45(e)(1) of the Federal Rules of Civil
Procedure, made applicable to examinations under this

rule by subdivision (e) and Rule 916, .
Subdivision (f) is derived from the zecond proviso of §
7a(10) of the A(&,,‘There are no territoria? limits on the
[ service of an order on the bankrupt. See, e, In re

and is not a limitation on subdivision (e). Any person, including the bankrupt, served
with 2 subpoena within the range of 2 subpoena must attend for examination pursuant
to subdivision (e). Subdivision (f) applies only to the bankrupt.

—~e
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Totem Lodge & Country Club, Inc., 134 F.Supp. 158
(S.D.N.Y. 1955).

Subdivision (g) is a revision of the first proviso of §
7a(10) and the proviso of § 41a of the Act. The lawful
mileage and fee for attendance at a United States court
as a witness are prescribed by 28 U.S.C. § 1821,

Definition of bankrupt. The word “bankrupt” as used
in this rule includes the persons specified in the defini-
tion in Rule 901(6).

Rule 206. Apprehension and Removal of
Bankrupt to Compel Attendance for
Examination

(a) Order to Compel Attendance for Ex-
amination. Upon a verified application of
any party in interest alleging (1) that the
examination of the bankrupt is necessary for
the proper administration ol the estate and
that there is reasonable cause to believe that
the bankrupt is about to leave his residence
or his principal place of business to avoid ex-
amination, or (2) that he has evaded service
of a subpoena or of an order to attend for
examination, or (3) that he has willfully dis-
obeyed a subpoena or order to attend for ex-
amination, duly served upon him, the court
may issue to the marshal, or some other
officer authorized by law, an order directing
him to bring the bankrupt forthwith before
the court. If after hearing the court finds the
allegations to be true, the court shall there-
upon examine the bankrupt or cause him to be
examined as soon as possible, but, in any
event, the examination shall be commenced
within 10 days after he was taken into cus-
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tody. If it is necessary, the court shall fix
conditions for further examination and for
the bankrupt’s obedience to all orders made
in reference thereto.

(b) Removal. Whenever a: order to
bring the bankrupt before ti:e court is issued
under this rule and he is found in a district
other than that of the covit issuing the
order, he may be taken into -ustody under
such order and removed in accordance with
the following rules:

(1) If taken at a place less than 100 miles
from the place of issue of the order, the
bankrupt shail be brought forthwith before
the court that is=ued the order.

(2) If taiz=n <t a place 100 miles or more
from the place of issue of the order, the
bankrupt shall be brought without unneces-

sary delay before the nearest ba-n-}m

judge. If, after hearing, the banlruptey

judge finds that an order has 1ssued under
this rule and that the person in custody is
ihe bankrupt, or if the person in custody

magistrate,
bankruptcy,

referee in
or district

—

magistrate,
district

referee, or

—

magistrate,
district

waives a hearing, the-banlatptey judge shall
issue an order of removal and the person in
custody shall be released on conditions assur-
ing his prompt appearance before the court
which issued the order to compel his attend-
ance. ’

(c) Conditions of Release. In determining
what conditions will reasonably assure at-
tendance or obedience under subdivision (a)
of this rule or appearance under subdivision
(b) of this rule, the court shail be governed

referee, or
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57 by the provisions and policies of Title 18,
68 U.S.C., § 3146(a) and (b).

Anvisory COMMITTEE'S NOTE

This rule is an elaboration of § 10 of the Act. Subdivi-
sion (a) is closely patterned on the corresponding subdi-
vision of the statutory section, but the rule requires the
bankrupt to be examined as soon as possible if allega-
tions of the applicant for compulsory examination under

- this rule are found to be true after a hearing. Subdivi-
sion (b) is also derived from the corresponding subdivi-
sion of § 10 of the Act but includes in paragraphs (1)
and (2) provisions adapted from subdivisions (a) and (b)
of Rule 40 of the Federal Rules of Criminal Procedure,
which governs the handling of a person arrested ifi one
district on a warrant issued in another. Subdivision (c)
incorporates by reference the features of subdivisions (a)
and (b) of 18 U.S.C. § 3146, which prescribe standards,
prucedures and factors to be considered in determining
conditions of release of accused persons in noncapital
cases prior to trial. The word “bankrupt” as used in this
rule includes the persons named in Rule 901(6).

An order issued under this rule need not be under seal
o= signed by the clerk of the district court. In re Markel,
165 F.Supp. 926 (E.D.Mich. 1961), holding warrants is-
sueu by a referee in bankruptey for the Eastern District
of Michigan for the arrest of bankrupts in California to
ve invalid for noncompliance with General Order 3,
would not be authoritative after repeal of the general
order and adoption of this rule.

Rule 207. Voting at Creditors’ Mectings

(a) Right to Vate; Temporary Allowance
for Voting Purposes. Except ‘as hereinafter
provided, a creditor is entitled to vote at a
meeting if he has filed a proof of claim at or
before the meeting, unless objection is made

Tk CO DD p
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or unless the proof of claim is insuflicient on
its face. Notwithstanding ohjection to the
amount or allowahility of a claim for the
purpose of voting, the court may temporar-
ily allow it for that purpose in such amount
as to the court secms proper.

(b) Majority Vote; Creditors with Claims
of $100 or Less. The trustee and the credi-
tors’ committee, if any, shall be elected by a
majority vote in number and amount of
claims of all ¢reditors who are present and
voting in person or by proxy. A claim of
$100 or less shall be included in computing
the amount, but the holder of such a claim
shall not be counted in computing the num-
ber of creditors voting.

(ci Creditors with Secured or Priority
Claims. A creditor holding a claim which is
secured or has priority shall be entitled to
vote such claim only to the extent the claim
exceeds the value of his security or the
amount of his priority.

(d) Creditors Excluded from Voting. The
following creditors shali not be entitled to
vote: a relative or affiliate of the bankrupi;
a director or trustee or a stockholder, mem-
ber, or ofticer of the bankrupt corporation: a
general partner, limited partner, or person
in control of the bankrupt partnership; or a
person having an intcrest materially adverse
to the estate.

ADvizory CoMurirae's Nortg

This ruae drings Cpether provisions in §8 $4a, 56, and
570 of th- Ad Fuline with viling aud makes some
chunges.
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Subdivision («¢) accords any creditor who has filed a
proof of claim not insufficient on its face a right to vote
unless an objector overcomes the presumptive correct-
ness attaching to the proof of elaim under Rule 301(b).
Cf. In re Lenrick Sales, Ine., 369 .24 439, 44213 (3d
Cir.), cert. denied, 389 U.S. 822 (1967). The second sen-
tence of subdivision (a) is adapted from, but goes beyond,
§ 57e of the Act, It recognizes the necessily for prompt
disposition of objections to claims for the purpose of vot-
ing and vests discretion in the court to make a temporary
allowance for that purpose without determining the
amount or allowability of the claim for the purposec of
distri‘hution.

Subdivision (b) combines subdivisions a and ¢ of § 56
of the Act but takes inflation into account by doubling
the amount of the minimum claim to be counted in com-
puting the majority in number of the creditors voting at
a creditors’ meeting. Creditors holding claims of $50 or
less were first excluded from the numerical count of the
majorily by the Chandler Act in 1938 in order to restrict
the power that could be exerted in creditors’ meetings by
those who had been able to acquire proxies from a large
number of creditors with small claims. H.R.Rep. No.
1409, 75th Cong., 1si sess. 14 (1937). The increase in the
minimum is in furtherance of the policy of the rules to
protect bankruptey administration against domination
by those whe solicit proxies for the ulterior purpose of
controlling and participating in the administration.

Subdivision (c) is a revision of the wording of § 56b of
the Act without change in the meaning,

Subdivision (d) is an adaptation of language in § 44
excluding certain classes of persons from participating
in the election of a trustee. The rule adds to the list of
excluded persons, partners and persons in control of
bankrupt partnerships and persons in general who have
interests materially adverse to the estate.

Rule 208. Solicitation and Voting of Proxies

1 (a) Definitions.
2 (l)fA proxy includes a power of attorney,
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proof of claim, or other writing authorizing

any person who does not then own a claim Lo

vote the claim or otherwise act as the owner’s ’

attorney in faet in connection with the ad- &
ministration of an estate in bankruptcy.

of Proxy.

(2)! The solicitation of a proxy is any com-
munication, other than one from an attorney
to a regular client who owns a claim or from
an attorney to the owner of a claim who has
requested the attorney to represent him, by
which a creditor is asked, directly or indi-
rectly, to give a proxy after or in contempla-
tion of the filing of a petition by or against
the bankrupt. :

(b)y Authorized Solicitation. ' . -

(1) A proxy may be solicited only by (A)

a creditor owning a provable claim against

the estate on the date of the filing of the pe-

tition; (B) a committee elected under Rule

214; (C) a committee of creditors elebted by !

a majority in number and amount of claims L8elected
of creditors whose elaims are not contj ngenty
unliquidated, es—Hspwted, -who are not dis- %
qualified from voting under Rule 207(c) and

or represented |

(d), and who were presenttat a meeting of
which all creditors having claims of over

had at least 5 days’ notice in writing
and of which meeting written minutes were
kept and are available reporting the narmes

$500, or the 100 creditors
aving the largest claims,

i
or representedi

32

of the creditors present¥and voting and the
amounts of their claims; or (D) a bona fide
nonprofit-trade or credit association, but such
association may solicit_only creditors who
were its members¥in good standing and had

| or subscribers
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provable claims on the date of the filing of
the petition.

(2) A proxy may be solicited only in writ-
ing.

(¢) Solicitation Not Authorized. This rule
shall not be construed to permit solicitation
(1) in any interest other than that of general
creditors; (2) by or on behalf of any person
who has taken charge of property of the
bankrupt as a receiver or trustee or an as-
signee for the benefit of creditors; (3) by or
on behalf of any person disqualified from
voting under Rule 207(c) and (d); (4) by or
on behalf of an attorney at law; or (5) by or
on behalf of a transferee of a claim for
collection only.

(d) Data Required from Holders of Multi-

any timel
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ple Proxies. At'least-3-days before the voting
commences at any meeting of creditors held
under Rule 204, or at such other time as the
court may direct, a holder of 2 or more prox-
ies must file with the court a verified list of
the proxies to be voted and a verified state-
ment of the pertinent facts and circum-
stances in connection with the execution and
delivery of the proxies, including with re-
spect to each of the proxies that was solic-

whether]
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ited ¥by the proxyholder or by any other per-
son, the following:

(1) a copy of the solicitation;

(2) identification of the solicitor, the
forwarder, if he is neither the soiicitor nor
the owner of the claim, and the proxyholder,
including their connections with the bank-
rupt and with each other, and if the solici-

&
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tor, forwarder, or proxyholder is an associa-
tion, a statement that the creditors whose
claims have been solicited and the creditors
whose claims are to be voted were members
in good standing and had provable claims on
the date of the filing of the petition, or if the
solicitor, forwarder, or proxyholder is a com-
mittee of creditors, the date and place the
committee was organized, a statement that
the committee was organized in accordance
with clause (B) or (C) of paragraph (b)(1) of
this rule, the members of the committee, the
amounts of their claims, when the claims
were acquired, the amounts paid therefor,
and the extent to which the claims of the
committee members are secured or entitled
to priority;

(3) a statement that no consideration has
been paid or promised by the proxyholder
for the proxy;

(4) a statement as to whether there is
any agreement, and, if so, the particulars
thereof, between the proxyholder and any
other person for the payment of any consid-
eration in connection with voting the proxy,
or for the sharing of compensation with any
person other than a law partner which may
be allowed the trustee or any person for
services rendered in the case, or for the em-
ployment of any person as attorney, account-
ant, appraiser, auctioneer, or other employee
for the estate;

(5) if the proxy was solicited by a person
other than the proxyholder, a statement
signed and verified by the solicitor that no
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consideration has been paid or promised by
himi for the proxy, and a statement signed
and verified by him as to whether there is
any agreement, and, if so, the particvlars
thereof, between the solicitor and any other
person for the payment of any consideration
in connection with voting the proxy, or for
the sharing of compensation with any person
other than a law partner which may be al-
lowed the trustee or any person for services
rendered in the case, or for the employment
of any person as attorney, accountant, ap-
praiser, auctioneer, or other employee for
the estate;

(6) if the proxy was forwarded to the
holder by a person who is neither a solicitor
of the proxy nor the owner of the claim, a
statement signed and verified by the for-
warder that no consideration has been paid
or promised by him for the proxy, and a
staterent signed and verified by him as to
whether there is any agreement between the
forwarder and any other person for the pay-
ment of any consideration in connection with
the voting of the proxy, or for the sharing of
compensation with any person other than a
law partner which may be allowed the
trustee or any person for services rendered
in the case, or for the employment of any
person as attorney, accountant, appraiser,
auctioneer, or other employee for the estate;
and

(7) if the solicitor, forwarder, or proxy-
holder is a committee, a statement signed
and verified by each member as to the

- . S 3o o
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142 amount and source of any consideration paid
143 or {o be paid to such member in connectirn ,
144 with the case other than by way of dividend

Restrictions 145 cn his claim. )

T tation. 146  {0) L'nforcement ofyferter The court on its '
147 own initiative or on applicationgof any partly
148 in interest may determine whether there has
149 been a failure to comply with the provisions
150 of this rule or any other impropriety in
151 ecouncetion with the solicitation or voting of
152 a proxy. After such hearing as may be ap-
153 propriate, the court may reject any proxy
154 {or cause, vacate any order entered in conse-
155 quence of the voting of any proxy which
156 should Lave been rcjected, or take any other
157 or further appropriate action.

or motion

ADVISORY COMMITTEE'S NOTE ] -

This rule is a comprehensive regulation of solicitation
and voting of proxies in bankruptey cases. Heretofore
regulation has Leen a motter of patchwork: General
Order 3% is g navrow prosevipiion of the solicitation of a
proof of claim, power of allorney, or other kind of proxy -
by a receiver or his attorney. Chapter X (in §§ 209-13) )
and § 77(p) of the Act contain provisions dealing with
the solicitation and exercise of proxies .’ml,\' in reorgani-
zation procecdings. A bLody of judiciul precedents has
evolved which sustaing the rejection of proxies bhecause
of impropriety in conuection with their solicitution. Ii-
nally, a number of cowrts of bankruptey have adopted
feeal rules regulating solicitation and voting of proxies.
* The rule here proposed includes features drawn from
all these sources. Most suggestive have been the local
bankruntey rules dealing v-ith solicitition in effect in the
Northern Districts of lnois (Barkre, Ruale 10) and Ohio
(Bankr. Rule . and in the Saoutbern and Easlern Dis-
tricts of New Yok (Bankr, Rule 13,

ohliE.
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Subidivision (a). The definition of proxy in the first
paragraph of the rale is in large part a rephrasing of
General Order 39. The definition of solicitation in the
succeeding paragraph follows closely the definition found
in Rule 4(g)(1) of the Bankruptcy Rules for the Northern
District of Ohio.

Creditor confrol 1s a basic feature of the Bankruptey
Act. Creditor paiticipation in administration is facili-
tated by the definition of “creditor” in the Act (§ 1(11))
to include the duly authorized ageni, attorney, or proxy
of the owner of u provable claim. Creditor democracy is
perverted and the congressional objective frustrated,
however, if control of administration falls into the hands
of persons whose principal interest is not in what the es-
tate can be made to vield to the unsecured creditors but
in what it can yicld to those involved in its administra-
tion or in other ulterior objectives.

Subdivision (b). The purpose of the rule is to protect
creditors against loss of control of administration of
their debtors’ estates in bankruptcy to holders of proxies
having interests that differ from those of the creditors.
The rule does not prohibit solicitation but restricts it to
those who were cveditors at the commencement of the
case or their freely and fairly selected representatives.
The special role accupied by credit and trade associations
in bankruptey administration is recognized in the last
clause of subdivision (b)(1). On the assumption that

or subscribers may have
affiliated with

members' may-have—joined an association in part for the
purpose of obtaining its services as a representative in
bankruptey proceedings, an established association is au-

thorized to solicit its own membersfwho were creditors

on the date of the filing of the petition. Although tihe as-,

, or its regular customers
or clients,

sociation may not solicit nonmembersfor proxies, it may [or nensubscribers

sponsor a meeting of creditors at which a committee en-
titled 12 solicit proxies mav be elected in accordance with

clause (B) or (C) of subdivision (b)(1). See Comment, |selected

51 Yale L.J. 253, 266-68 (1911).

Subdivision (¢). A creditor, creditors’ committee. or as-
socirtion may, however, have such a relation to the es-
tate or the case as te warrant rejection of any proxy so-
licited by such a person or group. Thus a person who is

. ‘*ﬁ/ﬁ?iﬁbﬁ&}é‘; —_— S n—
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forbidden by the Act fo vaole his own claim should ne
equally disabled to solicit proxics from crediteors. Solivi-
tavion by or on hehalf of the hankirupt has been uni-
formly condemmed, ¢ g.. In re While, 15 ¥, 24 871 (9th
Cir. 1926), as has salicitution on behalf of a preferred
ceeditor, Maller of Law, 13 AmB.R. 630 (S.D. 111, 1905).
The prohibition on solicilation by a receiver or his attor-
ney uade explicit by General Order 39 has beon collator-
ally supported by rulings rejecting proxies solicited by a
receiver in equity, in re Western States Bldg.-Loan
Ass’n, 54 F. 2d 415 (S$.D. Cal. 1931), and by an assignee
for the bencfil of creditors, Lines v, I'alsteff Brewing
Co., 282 ¥, 24 927 (th Cir. 1036).

Subdivision (¢) negates a readiug of the rule to aunthor-
ize solicilation by any person or group standing in any
of the relations described in the preceding paragraph. It
also disavows any dispensation to attorneys or to trans-
ferees of claims for collection. The rule does not under-
take to regulale communications between an attorney
and his regular client or between an attorney and a cred-
itor who has asked the a‘torney to represent him in a
proceeding under the Act, but any other communication
by an attorney or any other person or group requesting
a proxy from the owner of a claim constitutes a regn-
lated solicitation. Solicitation by an altorney of a proxy
from a creditor who was not a client prior to the solici-
tation is not objcctionabie mevely as unethieal conduct,
as recognized by such ecascs as In re Darland, 184 F.
Supp. 760 (S.D. lowa 1960); more importantly the prac-
tice carries a substantial risk that administration will
fall into the hands of those whose interest is in the
vields of administration to the administrators rather
than to the rightful heneficiaries. The same risk atlaches
to solicitalion by the holder of a ¢laim for collection only.

Subdivision (d). The regulation of solicitation and vot-
ing of proxies is to be effectuated by the rule principally
through the imposition of requirements of disclosure on
the holders of 2 or more proxies. The disclosures must be
made to the court sé-dape—2-dass hefarc the mecting at
which the proxies are to be vated to aTord the court an
opportunity to examin: {he circumstarees accomyponying
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the acquisition of the proxies in advance of any exercise
of the proxies. In the light of its examination the courl
may permit the proxies that eomply with the rule to he
voled and ~oject those that do not unless the holders can
effect or establish compliance in such manner as the
court shall prescribe. The holders of single proxics are
excused from the disclesure requirements hecause of the
insubstantiality of the risk that such proxies have been
solicited, or wilt be soted, in au interest other than that
of reneral ereditors.

Every holder of 2 or more proxies must inelude in his
submissjon to court w verified staztement thal no consid-
eration has been puid or premized for the proxy, cither
by the proxy-holder or the solicitor or any forwarder of
the proxy. Any payment or promise of consideration for
a proxy would be conclusive evidence of a purpose to ac-
quire control of the administration of an estate for an
ulterior purpose. The helder of muliiple proxies must

also include in his submission a verified disavewalef any
agreement by himself, the solicitor; or any forwarder of
the proxy for the employment of any per=on in the ad-
ministration of an estate or for the sharing of any com-
pensation allowed in connection with thoe administration
of the eatate. The provici ns requiring these statements
implement the policy of {he Act expressed in § 62¢ as
well as the policy of this rule to deter the acquisition of
proxies for the purpose of obiaining a share in the out-
lays for administration. Finally the facts as to any coen-
sideration moving or promised to any member of a com-
mittee which funclions as a solicilor, forwmder, or
proxyholder must be disclosed by the proxyholder. Such
information would be of significance to the court in evui-
uating the purnose of the commitiee in obtaining, trans-
mitting, or voting proxies.

Subdirision (¢j bas counterparts in the I ~al rules re-
ferred to earlier in this Nate. Courts have  on accorded
a wide range of dizcretion in the nendling of disputes in-
volving proxies. Thuz the 1cfeiee has bean allowed to 1o-
ject proxies and to proceed fortirvith to Lold a sebedilnd
election at the same meeting. Eoo [ e Portaye Whale-
snlr Co., 185 F. 2d 039 (Tth Civ. 1050); I re MeGili, 106

AP AT NS Rl WAr S W e

staremeﬁf as to
wihether there is
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Fed. 57 (6th Cir. 1901); It re Deena Woolen Mills, Ine.,
114 F. Supp. 260, 273 (D. Me. 1953); In re Finlay, 3
Am.B.R. 738 (S.D.N.Y. 1900). The bankruptcy judge
may, of course, postpone an election to permit a determi-
nation of issues presented by a dispute as to proxies and
to afford those creditors whose proxies are rejected an
opportunity to give new proxies or to attend an ad-
journed meeting to vote their own claims. Cf. In re Len-
rick Sales, Inc., 369 F.2d 439, 44243 (3d Cir.), cert.
denied, 389 U.S. 822 (1967); In re Construction Supply
Corp., 221 F.Supp. 124, 128 (E.D.Va. 1963). This rule is
not intended to restrict the scope of the court’s discre-
tion in the handling of disputes as to proxies.

Rule 209. Selection of Trustee

(a) Election at First Mceting. The credi-
tors of a bankrupt entitled to vote under
Rules 207 and 208 shall elect a trustee at the
first meeting, subject to approval by the
court and to the provisions of this rule.

(b) Appointment by the Court. Except as
provided in Rule 211, the court shall ap-
point a trustee if (1) the creditors do not
elect a trustee; (2) the trustee elected fails to
10 qualify; (3) a vacancy occurs in the office of
11 trustee; or (4) a trustee is needed in a re-
12 opened case. If an elected trustee is disap-
13 proved by the court for ineligibility or other
14 good cause, the court may appoint a trusiee.
15 (c) Notice to Trustee of His Election or
16 Appointment; Qualification. The court shall
17 immediately notify the trustee of his election
18 or appointment. The court shall also inform

O 00 -3 U WD

as to how he may qualify,
including

I9 him ef'the penal sum of his bond¥and of the
20 time fixed for the filing of a complaint ob-
21 jeeting to the bankrupt’s discharge, and

lif required,
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22 shall require bhim forthwith te notify the
23 court of his acceptance or rejecticn of the

24 office, A Lrustee shall qualifypbydilinza-bond

25 dn-aecordaneewdth- Rule 212

26 (d) Eligibility. A trustee shall have no in-
27 terest adverse to the estate and shall be com-
23 pelent to perform the duties of his office. If
29 an individual, e shall have 2 residence or
30 office in the state in which the case is pend-
31 ing or in any adjacent stute, and, if a corpo-
32 ration, it shall be authorized by its churter
33 or by law to act as trustee and have an office
34 inthestate in which the case is pending.

Apviconv COMMITTEE'S NOTE

Subdivisions () and (b). Subdivision (a) and the first
sentence of subdivision (b) of this rule are derived from
§§ 2a(17) and 44a of the Act. The option to elect 3 trust-
ees of an estate authorized by § 44a is little used and
is eiiminated as unnecessars, The provision of § 44a for
the appointment by the cowrt of the trustee of a bank-
rupt face-amount certiiicate company, added to § 44a by
the Investiment Company Act of 1940, has likewise not
been carried into the rule. it has not been applied in any
reported case and appears to have had a transitionas
purpose. The second sentence of subdivision (b) cluifies
the authority of the court to appomnt a trustee whenever
the creditors’ choice of trustee is disapproved by the
court, and follows the law as declared in In re Elowse
Curtis, Inc., 388 ¥.24 116, 418-20 (2d Cir, 1967); 2 Col-
lier € 4111 (1962). Bul ef. 2 Rewingtlon, Dankruptcy
562-63 (Henderson ¢d 1956). The court’s discretion to
disapprove a truzlee clected by the creditors iz cireums-
seiibed, howevor, by the congidoration that it must Le
based on a substantl 0 teazon ap,waring in the record.
See genevally 2 Coliler ¢f 4o 1011 (1062); Mac-
Lackian, Bealouptey o @6 71650, 2 Bominaton, Sanl-
puptey $31092-11075 (Tiendev~op ed 1956).

as prowvii
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Sulidivisions (¢} and (d;. Subdivision te) is derived
wrom General Orvder 16, and subdivision (d) iz a revizion
of § 45 of the Act. The requirement of the firsl centence
of subdivision (d) that the trusice have no interest ad-
verse to the estate has been cstablished by case law.
MacLachlan, supra. Although § 45 of the Act has im-
posed a requirement of competence only in respeci to an
individual 1eceiver or trustee, a corporation is neither to
he excused from sueir a requirement nor to be conclu-
sively presumed L9 he compatent. See M cLachlan, supru,
The 1cquirement respecting a residence or office location
for an individual tiustec has been relaxed by the rule.
The requirement of § 45(1) of the Act that an individual
trustee be a resideni or have an office in the judicial dis-
trict within which he is appointed is unnecessarily re-
strictive in light of the development of metropolitan and
suburban communities that cross distriet and state
boundaries. This development does not appear to war-
rant a comparable relaxation respecting corporate trust-
ees, however. Rule 213 continues the policy of the Act
of June 7, 1931, 48 Stat. 923, against undue concentra-
tion of appointments of trustees, and Rule 505 contains
safeguards against ne;otism undue influence, and conflict
of interest in such appontinents. Rule 503 incorporates
the disqualification, Ly § 20b(2) of the Act, of a referee
to act as trustee in any case.

Eligibility of reeeiver. The requirements of § 45 of the
Act pertaining to reccivers are picserved as provided iv
Rule 201¢f).

Rule 210. Trustees for Estates When Joint
Administration Ordered

fa) Election of Single Trusiie for Estates
Being Jointly Administered. If the court or-
ders a joint adiimistration of 2 or more es-
tates pursuant Lo Nule 117(b), it muy ap-
vrove electionn of a single trustee by the
ereditors of one or more of the hankrupts for
the estates beinn jointly administered has

QO U OO P e
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(d) Potential Conflicts of Intasest.

trustee for estates being jointly
the court must be
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3 mg-regard-for-theoroteetion—of - reditorsof
9 -the-different—estates-ngainst-conftets—of in-

in
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13
14
Ly
16
17
18
19
20
21
22
23
24
25
e 26
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_or more trustees for the estates being jointly

%&H&S&-&Oﬁﬁi@e“*ﬁf-ﬁﬂ@mﬂ—ﬁﬁ—ﬂ‘}e—rﬁfﬁ
+thetrusteeor-trusteessoappoimted.

{erestomthepartot thetrasteeso-eleeted.

(b) Right of Creditors to Elect Separate
Trustee. Notwithstanding entry of an order |
for joint administration pursuant to Ruie
117(h) the ereditors of any bankrupt may
elect a separate trustee for his estate as pro-
vided in Rule 209(3).

(c) Appointment of Trustees for Estates
Being Jointly Administered. If the creditors
do not elect & trustee under subdivision (a)

or (b) of this rule, the court may appoint one

admmlstpre

ham&g—mga-»d-ﬁm—t-ne—pmm

" () Trusice jor Partnerslip and Partiers’

27
28
29
30
31
32
33

Individual Estoies. Notwithstanding the -
foregoing provisions of this rule, the trustee
of a bankrupt partrnership shall also be the
trustee of the individual estatc of any gen-
eral partner ovderad pursuant to Rule
11%(k) to be administered jointly, unless the
court, for cause shown, either (1) permits
the creditors of z general partner to elect a
separate trustee or (2) appoints a separate
trustee for the individusal estate.

(#) Separate Accounts. The trustee or

trustees ol o-tates jointly adminis-
tered shall nevertheless keep separate ac-
counts of tie property and distribution of
each estate.

being




I'f after the election
or appointment of a
common trustee a
conflict of interest
materializes, the
court must take
special and
appropriate action to
deal with it.

- the risks of conflict of interest.;
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Abvisory CoMyiTTER'S NOTE

This rule recognizes that economical mnd expedilious
administration of 2 or more estates may be facilitated
not only by the selection of a single trustee for a part-
nership and its partners, as now authovized by ¥ 5¢ of
the Act, but by such selection whenever estates are being
Jointly administered pursuant to Rule 117, See In re In-
fernational O:l Co., 427 F.2a 186, 187 (2d Cir. 1970). The
premise of § 5¢ of the Act is that, notwithstanding the
potentiaiity of cenflicd between the intevests of the et e
tors of the partners and these of the ciedilors of the
partnership, the conflict is not sufliciently serious or fre-
quent in most cases to warrant the selection of separate
trustees for the firm and the several partners. Even be-
fore the proviso was added to § 5¢ of tha Act in 1938 to
permit the creditors of a general partner to elect their
separate trustee for his estate, it was held that the court
had discretion to permit such an election or to make a
separate appointment when a conflict of interest was
recognized. In r¢ Wood, 248 Fed, 246, 219-50 (6th Cir.),
cert.denied, 247 U.S. 512 (1918); 1 Collier € 5.18 (1962).
The rule retains in subdivision (4 the features of the

practice respecting the sclect'nn of a trustee that has
developed under § 5 of the Act, Sehdivisions (a) and (¢)
permit the court to authorize election of a single trustee
or to make a single app intment when jomt administra-
tion of estates of olher kinds of bankrupts is ordered,but
requires the court to muke a prelimmary evaluation of

T N e B e e i e e e £ e e < o

Subdivision (¢} is devived from 3 Oe of the Act and ex-
tends the duty of keeping a separate account for each es-
tate to trustecs in all cases of joint administration

Rule 211. Trustee Not Appointed in Certain

Cases
1 I{, after examination of the bhankrupt, the
2 court determine thut theve is no property in
3 the estate oth> than that which can be
4 claimed as exempt an:d thst no other cireums-

subdivision (d)
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stances indicate the nced for a trustee, and
if the creditors do not elect a trustee, the
court may order that no trustce be ap-
pointed. At any time thereafter, for cause
shown, a trustee may be appointed by the
court.

Apvisory COMMITIEE'S NOTL

This rule is a revision of General Order 15 {o spell oul
more fully the circumstances that may warrani proceed-
ing with the administration of an estate without a
trustee. The last sentence of General Order 15 is deleled
as unnecessary. See Kule 204.

S W o0 =01 U DD
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Rule 212, Qualification by Trustice and
Receiver

(a) Qualifying Bond or Security. Except
as provided hereinafter, every trustee and
every receiver shall,~before entering upon
the performance of his official duties and
within 5 days after his election or appoint-
ment, qualify by filing a bond in favor of the
United States conditioned on the faithful
performance of his offi:ial duties or by giv-
ing such other security as may be approved
hy the court.

(b} Blanket Bond. The court may author-
ize a blanket bond in favor of the United
States conditioned on the faithful perform-
ance of official duties by a trustec or receiver
in more than one case or by more than one
trustee or veeeiver.

(¢) Bond FExcused n Certain Cases. The
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tne filing of k._. T8 3 . (1) by a trustee or
~thel court may excuseda—trustee-oi-receiver-from- receiver

" 19 fHne a bond ordgiving other securitywhen —
- 20 there appears to be an insufficient amount of L_ﬁ__
21 property in the estate to justify the require- -

&
o122 ment of a bond or security, orTwhon Shese ——]_(2) by a receiver
I 23 eeivesdwill not be a custodian of any prop- .

24 erty.

25 (d) Qualification by Filing Acceptance. A
26 trustee or receiver for whom a blanket bond
27 has been filed pursuant to subdivision (h¥or of this r“lle
28 who is excused from filing a bond or giving
29 security pursuant to subdivision (c)¥shall ]
30 qualify by filing his acceptance of his elec-

31 tion or appointment in lieu of the bond.

32  (e) Amount of Bond and Sufficiency of

33 Swrety. The court shall determine the

34 amount of the bond and the sufficiency of the

35 surety for-each bond filed under this rule.

36  (f) Filing of Bond; Proceeding on Bond.

37 Unless otherwise provided by local rule, a

38 bond given under this rule shall be filed with

39 the referee. A proceeding on the bond of a

40 trustee or receiver may be brought by any o
41 party in interest in the name of the United
42 States for the use of the person injured by
43 the breach of the condition. No proceeding
44 shall be brought on a trustee’s or receiver’s
45 bond more than 2 years after his discharge.
46 (9) Evidence of Qualification. A certified
47 copy of the order approving the bond or
48 other security given by a trustee or receiver .
49 under subdivision (a) or of his acceptance - ’ -
50 filed under subdivision (d) of this rule shall
51 constitute conclusive evidence of his appeint- Lo
52 mentand qualiication.

hereof
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ADVISORY COMMITTEE'S NOTE

Subdivision (a) of this rule is based on § 50b of the
Act but recognizes that security other than a bond may
be given by a trustee or receiver as a mode of qualifying
under the rule.

Subdivisions (b), (¢), and (d). Subdivision (b), which is
new, gives explicit authority for approval by the court of
a single bond to cover (1) a person who qualifies as trustee
{or receiver) in a number of cases, and (2) a number
of trustees (or receivers) each of whom qualifies in a dif-
Terent case. The cases need not be related in any way.
Substantial economies can be effected if a single bond
covering a number of different cases can be issued and
approved at one time. The interests of economy and ex-
peditious administration can also be served by eliminat-
ing pursuant to subdivision (c) the necessity for a bond
in no-asset cases and those in which the property in the
estate is so insubstantial in amount and value as to make
the bond a needless expense, When a blanket bond is filed
or the giving of a bond or other security is waived alto-
gether, the trustee or receiver qualifies under subdivision
(d) of the rule by filing an acceptance of the office.

Subdivision (e} vests general authority and responsibil-
ity in the court for determining the adequacy of the
bond and the sufliciency of the sureties thereon in leu of
the detailed provisions in subdivisions b, ¢, d, e, f, and g
of § 50 of the Act that deal with these matters.

Subdivision (f) is derived from § 50h and m: of the
Act. The sentence requiring the bond generally to be filed
with the referee, rather than the clerk of the court as
provided in § 50h, is consonant with the provision in
Eule 509(a) that after reference all papers shall be filed
with the referee. A bond filed under this rule should con-
form to Official Form No. 19. A proceeding on the bond
of a trustee or receiver is governed by the rules in Part
VII. See the Note accompanying Rule 701. See also Rule
925.

Subdivision (g) is a vevision of § 21e of the Act to pre-
scribe the evidentiary effect of a certified copy of an
order approving any security given by a trustee or re-
ceiver under this rule or, when a blanket bond has been
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authorized, of a certified copy of his acceptance. This
rule supplements the Federal Rules of Evidence, which
apply in bankruptey cases. See Rule 917, A certified copy
of the order approving the trustee’s bond may be re-
corded in accordance with Rule 602(a) and given the ef-
fect of constructive notice of the pendency of the bank-
ruptey case as provided in § 21g of the Act. The order of
approval should conform to Official Form No. 20.

Onitted provisions of § 50 of Act. The requirement of

a referce’s bond¥s 3 ) 2, and the numer-
ous references to the referee’s bond in § 50 of the Act
are no longer necessary. The provision for joint and sev-
eral bonds in § 50j of the Act has not been retained since
Jjoint receivers and joint trustees are not authorized in
the rules. The bond of a designated depository is dealt
with in Rule 512. The provision in § 50k of the Act stat-
ing the effect of a failure to file a bond is omitted from
the rules as unnecessary. -

Rule 213. Limitation on Appointment of
Receivers and Trustees

No standing recciver or trustee may be
appointed. Appointments of receivers and
trustees by the court shall be apportioned zo
that the aggregate compensation of any one
appointee shall not be excessive,

(AR VR R

ADVISORY COMMITTLE'S NoTE

This ruie is an elaboration of General Order 14. Its
prohibition on the appointment of “official” and “gen-
eral” trustees is revised to extend to “standing receivers
and trustees.” The latter term comprehends both official
and general trustecs and is a more familiar description
of such officers. The policy underlving e ceneral order
is as much opposed to standing receivers as to standing
trustees,

The rule also roflects the policy of the Act of June 7,
1931, 1R Stat. 923 11 U.8.C. ¥ 76a (1961), in requiring

has been abolished
(see Rule 502)-,
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an apportionment of appointments of receivers and trust-

ees to keep compensation of such appointees from be- _
coming excessive. The rule does not restrict the election

of trustees by creditors under Bankuuptay-Rule 209,

Rule 214. Creditors’ Committece

The creditors entitled to vote for a trustee
may, at the first meetinglor at any special
meeting called for that purpose, elect a com-
mittee of 3 or more creditors. The committee
may consuit with the trustee in connection

- with the administration of the estate, make
recommendations to the trustee respecting
the performance of his duties, and submit to
the court any question affecting the adminis-
tration of the estate.

of creditors

OO 00 =D U h 0D

[y

. ADVISORY COMMITTEE’S NOTE

This rule is derived from § 44b of the Act. The provi-
sion for election of the committee at a special meeting of
credifors is new, -

Rule 215. Employment of Attorneys and
Accountants

(a) Conditions of Employment of Attor-
neys and Accountants. No attorney or ac-
countant for the trustee or receiver shall be
employed except upon order of the court.
The order shall be made only upon applica-
tior of the trustee or receiver, stating the
specific facts showing the necessity for such
employment, the name of the attorney or ac-
countant, the reasons fer his selcetion, the
professional services he is to render, and to

O OO0 =T O DN
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the best of the applicant’s knowledge all of
the attorney’s or accountunt’s connections
with the bankrupt, the creditors, or any
other party in interest, and their respective

attorneys and seeewnts. If the attorney or Iaccountams
accountant represents or holds no interest O
adverse to the estate in the matters upon '

which he is to be engaged, and his employ-
ment is in the best interests of the cstate, the iint erest
court may authorize his employment. Not-

withstanding the foregoing sentence, the

court may authorize the employment of an

attorney or accountant who has been em-

ployed by the bankrupt when such employ-

ment is in the best interest of the estate. The

employment of any attorney or accountant

shall be only for the purposes specified in the

order, but the court may authorize a general

retainer of an attorney when necessity there-

for is shown. :
(b) Employment of Attorney or Account-

ant with Adverse Interest. If without dis- ‘

closure any attorney or aceountant employed .

by the trustee or receiver shall represent or |

hold, or shall have represented or held, any

interest adverse to the estate in any matter

upon which he is so employed, the court may

deny the allowance of any compensation to

such attorney or accountant, or the reim-

bursement of his expenses, or both, and may

also deny any allowance to the trustee or re-

ceiver if it shall appear that he failed to

make diligent inquiry into the connections of

such attorney or accountant.
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45  (c) Employment by a General Creditor.
46 An attorney or accountant shall not be dis-
47 qualified to actl as attorney or accountant for
48 the trustee or the receiver merely because of ,
49 his employment by a general creditor,&__—@ .
50  (d) Employment of Attorney or Account-
51 ant on Salary. A trustee or receiver anuthor-
52 ized to operate the business and manage the
53 property of the bankrupt may, without spe-
b4 cific authorization under subdivision (a) of
55 this rule, continue or engage any attorney or
56 accountant as a salaried employee if such
57 employment is necessary in the operation of
58 the business and management of the prop-
59 erty of the bankrupt.
60 (e) Employment of Trustee or Receiver as
61 Attorney or Accountant. The court may au- \,4_;.
62 thorize the trustee or receiver to act as an oA
63 attorney or accountant for the estate if such
64 authorization is in the best interest of the es-
65 tate.
66 (f) Services Rendered by Member or As- :
67 sociate ofAtiorney or Accountan If under - j
- 68 this rule, a law partnership or corporation is '__
69 employed as an attorney, or an accounting
70 partnership or corporation is employed as an
71 accountant, or if a named attorney or ac-
72 countant is employed on behalf of a profes-
73 sional partnership or corporation, any mem-
74 ber or regular associate of the firm may act
75 for the attorney or accountant so employed,
76 without further order of the court, and his
77 services may be compensated as services of
78 the attorney or accountant in accordance
79 with Rule 219.

Firm of
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ADVISORY COMMITTEE'S NOTE

Sutdivisions (a) and (b) of this rule are a revision of
General Order 44. Subdivision (c) is an adaptation of § P
44c of the Act. Subdivisions (d), (e), and (f) are new, The :
rule assimilates the employment of accountants and ot-
torneys in cases under the Act, The premise of this
change is that the same standards for determining disin-
terestedness, qualifications, and the need for professional
services should be applied with respect to accountants as
are now applicable to attorneys.

The rule recognizes that the holding as well as the rep-
resentation of an interest adverse to the estate may have
a disqualifying effect on an attorney or accountant and

' should therefore be disclosed to the court before his em-
) ployment is authorized. The sanction of disallowance for
nondisclosure of an adverse interest is also extended so
as to apply to the situation where an attorney or account-
ant, after his employment has been duly authorized
under this rule, represents or acquires an interest ad-
verse to the estate in a matter on which he is employed.

Subdivision (a). The verification heretofore required by
the first sentence of General Order 44 has Leen deleted in
accordance with the policy expressed in Rule 911. The
word “application” in the same sentence of the general
order is substituted for “petition” in recognition of the
statutory definition of petition in § 1(24) to mean a
document initiating proceeding under the Aect. A new .4
sentence in subdivision (a) authorizes re-employment of :
an attorney in certain cases, notwithstanding his prior
connection with the bankrupt, in order to permit the uti-
lization of special knowledge and experience which may
be of substantial benefit to the estate.

Subdivision (b) is an adaptation of the third sentence
of General Order 44, The word “estate” has been substi-
tuted in lieu of the reference in this sentence of the gen-
eral order to “the receiver, Lrustee, creditors or stock-
holders.” The interests of stockholders may not be <
identical to those of the receiver, trustee, or creditors, i
but insofar as the interests of the estate mey not em-
brace thuse of stockholders, the substitution of the less
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comprehensive tern is not objectionable. The representa-
tion or holding of an undiselosed interest in no way ad-
verse to the estute should afford the court no basis for
denying compensation to an attorney or accountant be-
cause tue mnterest is adverse to the stockholders. Indeed,
effeclive representation of a trustee or receiver by an at-
torncy seems likely 1o run counter to the interests of the
stockholders in a considerable number of cases, and such
representation shouid not be discouraged by these rules.

Sebdivision (c), like § 44c of the Acet, rests on the
prevuse that the interests of all general creditors of a
bankrupt are identical Thus an attorney who has pre-
viously represented a general creditor, or is representing
him in connection with the bankruptcy of his client’s
debtor, is not ordinarily subject to any conflict of inter-
est. The term “gencral creditor” is used in the same
sense here as in § 44c, wiz., a creditor without security
and without any priority under § 64 of the Act. Analysis
of H.R. 12889, 74th Cong., 2d Sess. 158 (1936). Of
course, if there is a question as to the validity or the
amount of a general creditor’s claim, his attorney would
Le subject to a disqualifying interest. See 2 Collier 1681
n.5 (1962).

Subdivision (d) is added to negative any inference that
this rule is intended to require a specific court authoriza-
tion of the employment of saleried attorneys or account-
ants when such employment is usual and necessary in
the operation of the bankrupt's business when continued
by order of the court. A general authorization to conduct
a bankrupt’s Lusiness implies the grant of authority to
hire employees reasonably required for such operation,
without specific prior approval of each employment by
the court. 3A Collier € 62.15 (19¢1); 6A id. § 8.14[1)
(1965); 8 id. € 6.35 (1963). A court may nevertheless par-
ticularize in an order approving the continued operation
of a bankrupt’s business the extent of authority granted
with respect to the empioyment of personnel.

Subdirision (¢) recngnizes the propriety of an order of
the court authorizing a trustee or receiver to act as his
own attorney or accountant but requires the court to find
that such an authorization iz in the Lest interest of the
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estate. In conjunction with Dule 219 subdivision {e) es-

tablishes the neeessily of an order of authorization as a ’
condition of any allowance of compensation for profes-

sional services rendered as an altorney or accountunt for

the estate. See In re Mabson Lbr, Co., 394 F.2d 23, 24 .
n.3 (2d Cir. 1968). It is not intended that such an author-

ization should be required or compensation allowed for

the performance of the ordinary duties of a trustee, in-

cluding the collection of accounts, preparation of re-

quired records and reports, protection of the estate

apainst unfounded claims, ete.

Swubdivision (f), together with the definitions of “attor-
ney” and “accountant” in Dule 901, recognizes the pro-
priety of the employment of a professional corporation
or partnership as an attorney or accountant under this
rule. The subdivision clarifies the effect of an crder au-
thorizing the employment of a firm, or of an attorney or
accouniant on behalf of a firm, so that members or regu-
lar associates of the firm may perform compensable serv-
ices for the attorney or accountant employed by the
court withcut the necessily of a particular court order
identifying each such member or regular associate au-
thorized to render such services.

r<

Rule 216. Authorization of Trustee To Con-
duct Business of Bankrupt

The court may authorize the trustee to '
conduct the businessdof the bankrupt for [and manage the property

such timefas may be in the best intes of and on saon conditions
the estate and consistent with orderly liqgui™~{interesc
e

dation thereof.

QU QO DD

ADVISORY COMMITTEE'S NOTE -

This rule, together with Ttules 201(a)(?) and 202, per-
mits continuation of the bankrupt’s business on authori-
zation of the cowrt as hereiofore provided in § 2a(5) of

the Act. The business of a bankrupt should not be con-
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tinued indefinitels nor for a term longer than is consist-
ent with the bankruptey objective of ovderly liquidation
of the estate, See I'n re Airlines Transport Curviers, Inc.,
129 F.Supp. 679, 683 (S.D.Cal. 1955); In re Lisk Mfg.
Co., 167 Fed. 411, 413-14 (\W.D.N.Y. 1908); 1 Collier §
2.34 (1968). .

Rule 217. Ancillary I'roccedings

(@) Ancillary Receivership Abolished. No
ancillary rveceiver may be appointedin a
bankruptey case. Unless it is inconsistent
with the order appointing kim, a receiver ap-
pointed in a bankruptey case has capacity to
represent the bankrupt estate in any court.

(b) Reference of Ancillary Proceeding.
Any complaint, motion, or application for
ancillary relief in a court of bankruptcy
shall be referred by the clerk of the court in
which it is filed to a referee of that court.

O WO =0 OO DN

—

ADVISORY COMMITIEE'S NOTE

Subdivision (a). 1In abolishing ancillary receiverships
in bankruptey, this rule adopts the practice for straight
bankruptey that has already been established for debtor
relief proceedings. See MacLachian, Bankruptey 80 (1956).
In recognizing the capacity of a receiver in bankruptey
to act outside the district of his appointment, it also con-
forms to the usual rule respecting the capacity of recciv-
ers appointed in United States courts. See Rule 17(b) of
the IFFederal Rules of Civil Procedure and 28U.S.C. § 751,
recognizing the capacity of any nonbankruptey receiver
appointed by a United States district court “to sue in
any district without ancillary appointment.” Cf. Rule
717. The second sentence of subdivision {a) is not in-
tended, however, to declare a yule binding on the courts
of a foreign jurisdiction.

Subdicision (b The availubility of nationwide service

gt pifere
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of process under Rule 7T04(9H(1) should substantially re-
duce the need for ancillary procecdings, and elimination
of the necessity for the appointment of an ancillavy re-
ceiver should simplify significantly the procedure when
ancillary proceedings are necessary. The rule will su-
persede § 69¢c of the Act as well as General Order 51. Cf.
§ 2a(20) of the Act. The provision for automatic refer-
ence of any complain{, motion, or application for ancil-
lary relief consists with provisions for automatic
refcrence of cases and adversary proceedings {ransferred
pursuant {o Rules 116(d) and 782 respectively. Cf. Rule
h15.

Subdivision (b) has no application to complaints com-
mencing plenary aclions in the United States district
courts by or against. {rustees and receivers. Sec 1 Collier
€ 2.74 (1968).

Rule 218. Duty of Trustee to Keep Records,
Make Reports, and Furnish Information

1 A trustee shall: (1) within a veasonable
2 time after entering upon his dutics file a
3 complete inventory of the property of the
4 bankrupt unless such an inventory has al-
5 ready been filed or unless the court other-
6 wise directs; (2) keep a record of receipts
7 and the disposition of money and property
8 received; (3) furnish information concerning
9 the estate and its administration when rea-
10 sonably requested by a party in interest, ex-
11 cept as otherwise directed by the court; (4)
i2 make a written report to the court of the fi-
13 nancial condition of the estate and the prog-
14 ress of its administration. within a month
15 after his qualification and every 3 months
16 thereafter, unless the court by local rule or
17 order otherwise directs; and (3) file a final
18 report and account containing a detailed
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19 statement of receipts and disbursements. If
20 a final meeting of creditors is ordered, the
21 final report and account of the trustce shall
22 be filed at least 15 days before the meeting.

ADVISORY COMMITTEE'S NOTE

This rule combines provisions from General Order 17
and §§ 47a and 49 of the Act into a catalogue of duties
of a trustee in vespeet to record-keeping, making reports,
and providing information concerning the estate he is
administering, Clause (1) of the rule is substantially a
restatement of General Order 17(1) but gives the trustee
a reasonable time for filing a complete inventory of the
bankrupt’s property. Clauses (2), (3), (4), and (5) are
derived from clauses (5), (10), (12), and (13) of § 47a
of the Act. The duty to report to the court the exemp-
tions to which the bankrupt is entitled, heretofore pre-
scribed by § 47a(6) of the Act and General Order 17(2),
is set forth in Rule 403 (b).

The trustee’s duty to furnish information is limited to
that of responding {o reasonable requests and is subject
to the court’s authority to enter protective orders under
Rules 726 and 918, Thus a party to litigation against the
trustee may be required to make the kind of showing
specified in Rule 26(b)(3) of the Federal Rules of Civil
Procedure in order to obtain discovery of documents and
tangible things prepared by or for the trustee in antici-
pation of litigation or for trial. The trustee may also be
entitled to one of the kinds of protective orders set out in
Rule 26(b)(4) of the Federal Rules of Civil Procedure or
in Rule 918 of these rules. Criminal sanctions are im-
posed by 18 U.S.C. § 154 for a knowing refusal by a
trustee or other bankruptey officer “to permit a reasona-
ble opportunity for the inspection of the documents and
accounts relating to the affairs of estates in his charge
by parties in interest when directed by the court to do
so.” See Z Collier ¢ 20.13 (1961). The trustee’s Jduty of
providing information under this rule may be adequately
performed when he makes available to a party in inter-
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est the books and records containing the information

sought. In re Berncddy’s, Inc., 108 F.Supp. 183, 185 ¢
(D.Mass. 1952), aft’d sub nom. AMassachusetts v. Widelt,
204 F.2d 512 (1st Cir. 1953). The provision in § 49 of the
Act for accessibility of the accounts and papers of the
trustee and receiver is covered by clause (3) of this rule
and by Rule 201(i), which requires receivers generally to
perform the duties prescribed by Rule 218.6é~————.___ISee also Rulés 508 and 510.

The rule follows the statute in requiring the first finan- '
cial report to be made by the trustee within the first
month after his qualification but prescribes quarterly
rather than bimonthly reports thereafter in the interest
of reducing requests for extension and paperwork not
necessary in the typical case. The rule recognizes that
the court may, by a local rule generally applicable or an
order entered in a particular case, require more frequent
reports. The last sentence of the rule is correlated with
Rule 204(c), which requires a final meeting to be held
only when the net proceeds realized exceed a prescribed
amount. Official Form No. 30 is prescribed for use by the
trustee in a no-asset case.

The provisions in General Order 17(3) for a procedure
to be followed when a trustee fails to perform his duty
to file a report or statement and in General Order 17(4)
for reference of all accounts of trustees and receivers to
the referce for audit are eliminated as unnecessary. See |
Rule 221(a) in regard to proceedings to remove a trustee
and Rule 514 in regard to passing on the final account.

! 1
Rule 219, Compensatmn’of—’llms&eos,-l%ecew. for Services Rendered and
ers;Marshals-Adtorneys; and-Aeeouniants [Reimbursement of Expenses

- Incurred in a Bankruptcy
(a) Applicatwn for Compensationgd A |case )
E) ’

eountant seeking compensatlon for sex vices

4_renderedbyhim-inabandouptey-easefshall [ o; reimbursement of nec-

-;‘_n-’ 5 file with the court Hie application setting {essary expenses, from the
| 6 forthdthe—neture—extent—and—vahre—of the |eState
a detailed statement of |7 Sservices 1ende1 ‘edfand the ametunt xequewtq and expenses incurred, and
) (2)

: 1

and Reimbursement. _L
2

—

personf 3

amounts l

— ]
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The application shall include a statement by
the applicant as to what paymenis have
therctofore been made or promised to him for
services rendered or to be rendered in any
capacity whatsoever in connection with the
case, the source of the compensation so paid
or promised, whether any compensalion he
has previously received has been shared and
whether an agreement or understanding ex-
ists between the applicant and any other
person for the sharing of compensation re-
ceived or to be received for services rendered
in or in connection with the case, and the
particulars of any such sharing of compen-
sation or agreement or understanding there-
for, except that the details of any agreement
by the applicant for the sharing of his com-

pensation as a membewof a firm of lawyers
or accountants shall not be required. The re-
quirements of this subdivision shall apply to
an application for compensation for services
rendered by an attorney or accountant even
though the application 1s filed by a creditor
or other person on his behalf.

(b) Disclosure of A+rengemenis—Eegard.
tng Compensation by Attorney for Bank-

or regular associate

Paid or Promised to

rupt. Every attorney for a bankrupt,
whether or not he applies for compensation,
shall file with the court on or before the first
date set for the first meeting of creditors, or
at such other time as the court may direct, a
statement setting forth the corapensation
paid or promised him for the scrvices ren-
dered or to be rendered in connection with
the case, the source of the compensation so
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43 paid or promised, and whether the attorney
44 has shared or agreed to share such compen-
45 sation with any other person. The staternent
46 shall include the particulars of any such
47 sharing or agreement to share by the attor-
48 ney, but the details of any agreement for the —— . :
49 sharing of his compensation with a memberzlor regular associate
50 of his law firm shall not be required.
51 (c) Factorsin Allowing Compensation,
52 (1) General. The compensation aﬂe@)@
53 the court to a trustee, receiver, marshal, at-
t 54 torney, accountant, or other person entitled
to compensation ] 55 thedote for services rendered in the adminis-
56 tration of a bankrupt estate shall be reason-
57 able, and in making allowances the court
58 shall give due consideration to the nature,
59 extent, and value of the services rendered as
60 well as to the conservation of the estate and
61 the interests of creditors.
62 (2) Trustee, Receiver, or Marshal. The
63 compensation allowed by the Act to a trustee,
64 receiver, or marshal shall be in full com- e
65 pensation for the services performed by him
66 as required by the Act and by these rules,
67 but shall not be deeme:: to cover expenses ' »
68 necessarily incurred in the performance of :
69 his duties and allowed upon the settlement of
70 his accounts. Additional compensation may
71 be allowed for legal or other services not re-
72 quired of him by the Act or by these rules,
73 but only if such services were authorized by
74 order of the court before they were rendered.
75 (3) Attorney or Accountant. Compensa-
76 tion may be allowed an atterney or an ac-
77 countant only for professional services.
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(d) Restriction on Sharing of Compensa-

tion. Except as herein provided, a‘trustee,
i y y ’

rendering services in a bankruptcy case or

in connection with such a case shall not in

any form or guise share or agree to share

I person

the compensation paid or allowed him for
such services with any, person, nor shall he

|

| from the estate

share or agree to share in the compensation
of any other person rendering services in a
case under the Act or in connection with such
a case. This rule does not prohibit an attorney
or accountant from sharing his compensa-
tion as trustee, receiver, attorney, or ac-

J D

countant with a membef his firm, or from
sharing in the compensation received by his

|or

regular associate)

firm or by any other member” thereof, and
does not prohibit an attorney for a bankrupt
or for a petitioning creditor from sharing
his compensation for services rendered with
any other attorney contributing thereto. If a
person violates this subdivision, the court
may deny him compensation, may hold in-
valid any transaction subject to examination
under Rule 220 to which he is a party, or
may enter such other order as may be appro-
priate.

ApvIsORY COMMITTEE'S NOTE

Authority for the allowance and payment of compen-
sationtto officers, except referees, and employees out of
an estate undergoing administration in bankruptcy is

62a(l), 'ﬁ

“found in §§ 48a, 52bdand 64a(l) of the Act. This rule
prescribes the procedure for making application for com-

and reimbursement of
necessary expenses

T N g :
pensationfof trustees, receivers, marshals, attorneys, and

regular associateL
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accountants and provides guides for the court in making[ b,
allowances. The rule is derived from subdivisions cén_dh_q_"_,—‘
of § 62 and the first paragraph of § 72 of the Act, the
last sentence of 11 U.S.C. § 76a, and General Orders
35(3) and 42. All of the provisions cited in the preceding
sentence are superseded by these rules.
The premise for including in these rules provisions
governing the allowance of compensation to officers, at-
torneys, and accountants is that it is peculiarly a judicial )
responsibility to supervise the administration of estates
and in particular to assure that allowances for compen-
sation to those rendering services in connection. there-
with are fair but not excessive. 3A Collier § 62.05[8]
(1961). The costs of bankruptcy administration have
been a matter of continuing concern in the history of
American bankruptcy law. Id. § 62.02. This concern has -
led to an increasing recognition'of the necessity for close .
judicial control of these costs. The General Orders have &
contained numerous provisions regulating compensation
of officers, attorneys, and accountants in bankruptey¥ 1 SF
43, 44, and 45. See also 3A Collier, supra | 62.02[4]. [ases. See particularly . B
Applications for compensation. This rule assimilates[Ceneral Orders 35(1)-(3) ,~ :
the practice in respect to applications for and allowance 0, 42, S
of compensation to zccountants to that which has devel- SO :
oped under § 62 of the Act in respect to applications for
and allowance of compensation to attorneys. This treat-
ment is a corollary of the conformation by Rule 215 of
the procedure for employing accountants to that pre-
scribed for employing attorneys. All allowances of com-
pensation under this rule are exercises of the court’s dis- )
cretion, ‘but inasmuch as allowances to attorneys and
accountants are not subject to the limitations imposed by
§ 48 of the Act on the compensation of receivers, mar-
shals, and trustees, there is special need for detail in ap-
plications for compensation of attorneys and account-
ants. Such applications should indicate all relevant
information having a bearing on the comp-nsation to be "
allowed. See Report of the Proceedings of the Judicial ’ g
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Conference of the United States, March 30-31, 1967, p.
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The disclosure requirements of § 62d of the Act
have been extended hy subdivision (a) to cover all pay-
ments for services in connection with the case, whether
or not made pursuant to previous aliowances, and the
source of such payments. Requiring such disclosures will
strengthen the court’s hand in dealing with the evils of
fec-splitting and in discovering arrangements and rela-
tionships which may exert an adverse influence on ad-
ministration of the estate. Consistently with the recogni-
tion in subdivision (d) of the propriety of the sharing of
professional compensation by the members*of a firm, an
applicant for an allowance of compensation is excused
from disclosing the details of the partnership agreement
or other arrangement for the distribution of compensa-

associates |

regular
associates as
wvell as

tion among members¥of a firm of lawyers or account-
ants. The provisions of the rule regarding the sharing
of professional compensation continue the policy of the
Act as expressed in the proviso to § 62¢ but extend it net

and regular|
associates

and regular associates

merely {olaw—pastners—bub to"assee-ia-t-o membexs of a
law partnership, to asseeinte members and

]regular associgtes

an accounting partnership, and to the professional mem-
bers¥of an incorporated firm of attorneys or accountants.
The last sentence of subdivision (a) makes it clear that
the disclosures required to be made by an attorney or an
accountant when he applies for an allowance of compen-
sation are equally necessary when local practice permits
a creditor or any other person to apply en-behnb—-oitho—

Abbornay—pi-aecountuil fongeompensation fny professional f
services. See 3A Coliier € 62,2917 (1961).

Disclosurc by banlrupt's ettorney. Subdivision (b) of
this rule is new and facilitates examination pursuant {o

- 1
reimbursement of expenses
incurred

2 Ve

b
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Rule 220 of payments and arrangements for paiment of
his attorney by the bankrupt. Rule 220(a) authorizes the
court to examine transactions whereby the debtor di-
rectly or indiregtly pays money or transfers property to
his attorney for services, and the disclosure required by
subdivision (b) covers divisions of compensation and
agreements therefor, however received and whatever its
source, so long as the compensation is for services ren-
dered in contemplation of or in connection with the
bankruptey case. Such disclosure is a safeguard against
roundabout depletions of the estate and impositions on
the bankrupt contrary to the purpose underlying Rule
220.

Factors in allowing compensation. The measure of
compensation to receivers, marshals, and trustees in

bankruptey is governed by subdivisions a-c of § 48 of T

the Act and by subdivisions (¢) and (d) of this l'ulew—'ﬂm—‘
requirement of § 48d of the Act that the court appm‘-'éTﬁ'ﬂ BEGIN NEW PARAGRAPH
compensation of officers under certain circumstances is
omitted from the rules as unnecessary. The abolition of
ancillary receiverships by Rule 217(s) and of multiple
trustees by Rule 209 c¢liminates many of the occasions
for apportionment. When different persons serve as re-
ceiver and trustee or when more than one person serve

as successive receivers or successive trustees, the guides . -
embodied in paragraph (1) of subdivision (c) govern. The

number of officers required to complete the administra- f

tion of an estate should not be a factor augmenting its t

costs. L

Paragraphs (2) and (3) of subdivision (¢) of this rule
require the court when making allowances to distinguish
professional legal and accounting services from other
kinds of services, including those required of a trustee,
receiver, or marshal. A trustee or receiver may be au- -
thorized pursuant to Rule 215(d) to perform professional
services for the estate when such an authorization is in
the best interest of the estate. The words, “as required
by the Act,” have been inserted in the first sentence of
paragraph (2) cf subdivision (¢) of this rule (as they
were inserted in § 72 of the Act) as a qualification of the




NO PARAGRAPH

In respect to an attorney's compensation, it has been said that

"The principal factors which enter into a determination of what
is reasonable are the time spent, the intricacy of the questions
involved, the size of the estate, the opposition encountered, the
results cbtalned and the 'economic spirit' of the Bankruptcy Act

to curtail unnecessary expenses." In re Paramount Merrick, Inc.,

252 F.2d 482, 485 (2d Cir. 1958).

R
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word “servicea” Lo m ko it elear thal the limitations on
compensation alfowabic o officers do not prevent the al-
lowance of compensation for services rendered beyond
those required of them by the Act and by the rules. See
Matter of Balsa Wood Co., Inc., 46 Am.D.R. (n.s.) 661
(S.D.N.Y. 1940). The last sentence of paragraph (2)
makes clear the impropriety of any additional allowance
for such services, however, unless they were authorized
b_g_i]lxe court in advance of their performance. Rule
2156 permity such an authorization only if it is in the
best iulerest of the estute.

Paragraph (3) of subdivision (¢) is an extension of the
rule of General Order 42, which has been viewed as an
implementation of the first sentence of § 72 of the Act.
See In re Mabson Lumber Co., 394 F.2d 23, 24 (24 Cir.
1968); 3A Collier € 62.09[2] (1961). The fees authorized
by § 64a(1) of the Act to be paid to attorneys for bank-
rupts and for petitioning creditors as an administrative
expense are likewise limited Lo compensation for “the
professional services actually rendered.” See In re Lane
Lumber Co., 30 Am.B.R. 749, 753-55 (D. Idaho 1913),
aff’d, 213 Fed. 587, 590 (9th Civ. 1940); In re Sagye, 225
Fed. 397, 398 (S.D. lowa 1915); ¢f. In re Charles Ray
Glass, Ine., 47 F.Supp. 428, 130 (S.D. Cal. 1942) (requir-
ing refund by bankrupt’s attornex under-§ 60d of . the
Act).

Sharing of Compensation. The sharing of compensa-
tion allowed to an attorney with a forwarding attorney,
heretofore permitted under § 62c¢ of the Act, is no longer
authotrized unless the attorney sharing in the compensa-
tion has contributed to the services for which the com-
pensation is allowed. This change in the law harmonizes
the practice in respect tothe sharing-of fees with Canon
34 of the Canons of Professional Ethics and Disciplinary
Rule 2-107 of the Code of Professional Eesponsibility
adopted by the American Bar Assocation. Sea Drinker,
Legal L'thiirs 186-88 (1953); Smith, Canows 2: 4 Lewyer
Should Assiet the Leynl Profcssion in Fulfilling its Duty
to Meke Legal Counsel Availabie?" 48 Tex.L.Rev, 2%5,
207 (1970). The rule prohibits division of compensation

i
i
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paid or agreed to be paid before bankruptey as well as

afterward. As Chief Justice Taft pointed out in Wed 1. ’
Neary, 278 U.S. 160, 173 (1929), arrangements for divi-

sion of compensation are contrary to pablic poliey not

only beciuse of “actual evil results but their tendency Lo .
evil in other cases.” .

“Any division of fers or other compensation represents, above
all, an incentive for the applicant to elaim a compensation high
enough to make his own share in it a worthwhile 1emuncration.
It thereby tends tov ard extravagance of expenditure. Another evil
i< that it subjects the officer or attorney entitled to compensation
to cutide influences, over which the court has ne control and which
maxr atfect tha administration by depriving the court’s function-
arivs of their requisite independence of judgment. Finally, it re-
sults in a clear transfer of judicial power over expenditure and
allowances from the court to persons who, at best, have a distinetly
lesser degree of public responsibilities.” 3A Collier 1637 (1961).

The second sentence of subdivision (d) resolves a doubt

existing under § 62c of the Act as to whether an attor-

ney or accountant may share compensation allowed him

as trustee or receiver with a member¥of a professional | OF regular
firm to which he belongs. See In re Ira Haupt & Co., 361 lassociate
F.2d 164, 167-68 (2d Cir. 1966), and In re Street Rail-
ways Advertising Co., 54 F.Supp. 577, 578 (S.D.N.Y.
1940); compare 3A Collier, supra 1639.

Neither denial of compensation nor invalidation of an
arrangement for compensatiof pursuant to subdivision
(d) of this rule is an exclusive sanction for violation of .
the subdivision. A person may be removed from office or
dismissed from his employment for such a violation. 3A .
Collier, supra 1639 n. 8, The provision in § 48e of the
Act authorizing all compensalion to be withheld from
any receiver, trustee, attorney, or other person ousted
from his position because of unlawful sharing of com-
pensation is omitted from the rule because it only par-
tially covers the grounds for withholding compensation
and is unnecessary. See 2 Collier ¢ 48.11 (1962); 3A id. €
62.29{1] (1961). General Order 43, anthorizing denial of
any allowance to an attorney for petitioning creditors, is -
omitted from the rules for like reasmms. See 3A Collier,
supra €52 29047,
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Rule 220, Faamination of Bankrupt’s Trans-
actions With Ilis Attorney

(a) Paywment or Transfer to Altorney in
Contemplation of Bankruplcy. Ypen mo-————
tion bydthe—trusteaorany creditor or wpon [any party in inter‘e.s-t:
the court’s own initiative, the court may ex-
amine any payment of money or any trans- e
fer of property by the bankrupt, made di- -
rectly or indivectly and in contemplation of )
the filing of a petition by or against him, to
an attorney for services rendered or to be
10 rendered.
11 (b) Payment or T)ansfcr to Attorney, or

2 Agreement Therefor, After Bankrupicy.
- 13 Ufen motion by the banklupt or upen the B)ﬂl

court’s own initiative, the court may exam-
15 ine any payment of money or any transfer
16 of propertydby-the-bankrupl or any agree- -['_,—_l
17 ment therefor, by the bankrupt to an attor-
18 ney after bankruptcy, whether the payment
19 or transfer is made or is to be made divectly
20 or indirectly, if the payment, transfer, o1 e f
21 agreement therefor is for services in any
22 way related to the bankruptey.
23 (¢c) Invalidation of Unreasonable Pay-
24 ment, Transfer, or Obligation. Any pay-
25 ment, transfer, or obligation examined
26 under subdivision (a) or (b) of this rule shal}
27 be held valid only to the extent of a reason-
28 able amount as determined by the court. The
29 amount of any excess found to have been
30 paid or transferred under subdivision (a) or
31 (b) may be recovered for the benefit of the
32 estate or the bankrupt, as their intercsts

[On |
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33 may appear, and any obligation found to be
34 excessive may be cancelled to the extent of
35 the excess.
> : ) . , -

trustee-or-other—party-in-interest-torecover-

36
B
88
39 -an—exeessive—payment—or-transfor of nion
46
4%
445

[

ADVISORY COMMITTEE'S NOTE

This rule is derived from § 60d of the Act. The ration-
ale for the exercise of the rule-making power in this
area is stated in the second paragraph of the Note to
Rule 219. Information required to be disclosed by the at-
torney for a bankrupt by Rule 219(b) and by the bank-
rupt in his Statement of Affairs (Item #15 of Form No.
7, Item #20 of Form No. 8) will assist the court in de-
termining whether to proceed under this rule. Section
60d was enacted in recognition of “the temptation of a
failing debtor to deal too liberally with his property in :
employing counsel to protect him in view of financial re-
VumsamimﬂmMeﬁMma"bzmIded}Hmdwwm
210 U.S. 246, 253 (1908). This rule, like § 60d of the Act,
is premised on the need for and appropriateness of judi-

~ cial scrutiny of arrangements between 2 bankrupt and
his attorney to protect the creditors of the estate and the
bankrupt against overreaching by an officer of the court
who is in a peculiarly advantageous position to impose
upon both the creditors and his client. 3 Collier 1141,
1153 (1964); MacLachlan, Bankruptey 318 (1956). ¢————

Rule 914 applies to any
contested matter arising
Kule 221. Removal of Trustee or Receiver: under this rule.

Substitution of Successor

1 (@) Removal jor Cause. On application of
2 any party in interest or on the court’s own
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3 initiative and after hearing on notice, the '
4 court may remove a trustee or receiver for

5 causeyt

6  (b) Substitution of Sueccessor. When
7

8

1
afmd appoint a.successor.

trustee or receiver dies, resigns, is removed,

or otherwise ceases to hold office during the

9 pendency of a bankrupley case, his successor

10 is aulomatically substituted as a party in

i1 any pending action, proceeding, or matter
12 without abatement.

Apvisory COMMITTER'S NOTE

Subdivision («) of this rule is derived from § 2a(17) of
the Act. It may be appropriate in a procecding under
this subdivision, especially one initiated by the court, to
appoint a receiver under Rule 201(a) to represent the es-
tate for the limited purposes of the proceeding.

Subdivision (b) is an elaboration of § 46 of the Act.
Cf. § 1(22) of the Act. The references in § 16 to a “joint
receiver” and “joint trustee” are omitted from this rule
by virtue of the fact that no more than one {rustee at a
time is authorized to be elected or appointeil under Rule
209. Rule 725, which governs the substitution of parties
in adversary proceedings, is correlated with this rule.




PART HI. CLAILS AND DiSTRIBUTION TO
CREDITORS

Rule 301. Proof of Claim

1 (a} Form and Content; Who May Fuxe-
cute. A proof of claim shall consist of a
statement in writing setting forth a credi-
tor’s claim and, except as provided in Rules

tor or by his dady authorized agent. A proof
of claim for wages, salary, or commissions
shall conform substantially to Official Form

or No. 16A l

2
3
4
5 303 and 304, shall be executed by the credi-
6
7
8
9

No. 16% any other proof of claim shall con-
10 form substantially to Official Form No. 15.
11 (b) Evidentiary Effect. A proof of claim
12 executed and filed in accordance with these
13 rules shall constitute prima facie evidence of
14 the validity and amcunt of the claim. .

ADVISORY COMMITTFE'S NOTE

This rule is an adaptation of § 57a of the Act. The
Federal Rules of Evidence, made applicable to bank-
ruptey cases by Rule 917, do not prescribe the eviden-
tiary effect to be accorded particular documents. As indi-
cated in the Note accompanying Rule 917, subdivision (b)
of this rule supplements the Federal Rules of Evidence
as they apply to bankruptey cases.

Rule 302. Filing Proof of Claim

(a) Manneir of Filing. In order for his
claim to be allowed, every creditor, including
the United States, any state, or any subdivi-

GO DN
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4 sion thereof, must file a proof of claim in ac-
5 cordance with this rule, except as provided
6 in Rules 303 and 304.

7 (b) Place of Filing. A proof of elaim shall
8 be filed in the place prescribed by Rule 509.
9 (¢) Claim Founded upon a Writing. When

» Or an interest in

property of the ‘bankrupt
securing the claim,

VSR et o e e o

10 a claimbis founded upon a writing, the origi-
11 nal or a duplicate shall be filed with the
12 proof of claim unless the writing has been
13 lost or destroyed. If lost or destroyed, a
14 statement of the circumstances of the loss or
15 destruction shall be filed with the claim.¢——
16 (d) Transferred Claim. B
17 (1) Unconditional Transfer Before Proof
18 Filed. If a claim has been unconditionally
19 transferred before proof of the claim hag
20 been filed, the proof of such claim may be
21 filed only by the transferee. If such claim
22 has been transferred after the filing of the
23 petition, it shall be supported by (A) a state-
24 ment of the transferor acknowledging the
25 transfer and stating the consideration there-
26 for or (B) a statement of the transferee why
27 it is impossible to obtain such a statement
28 from the transferor.

29 (2) Unconditional Transfer After Proof
30 Filed. If a claim has been unconditionally
31 transferred after proof thereof has been
32 filed, proof of the terms of the transfer shall
33 be filed, and the court shall immediately no-
34 tify the original claimant by mail of the
35 filing of such proof of transfer and that
o6 objection thereto, if any, must be made
37 within 10 days of the mailing of the notice
38 or within such further time as the court may

T A s SR e e i, o e S et o em

If a security
interest in pProperty
of the bankrupt

is claimed, the proof

of claim shall be
accompanied by satisfac-
tory evidence that the
security interest has
been perfected.
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39 allow. If the court finds, after hearing if ‘
; g

40 necessary, that the claim has been uncondi-
41 tionally transferred, it shall make an order
42 substituling the transferee for the original
3 claimant. If it does not so find, the court
44 shall make such order as may be appropri-
15 ate.
46 (3) Transfer of Claim for Security Before
47 Proof Filed. If a claim has been transferred
48 for securily before proof of the claim has
49 been filed, the transferor or transferee or
50 both may file a proof of claim for the full
£1 amount. The proof shall be supported by a
52 statement setting forth the terms of the
53 transfer and, if the claim was so transferred
54 after the filing of the petition, by (A) a
55 statement of the transferor acknowledging
56 the transfer and stating the consideration
57 therefor, or (B) a statement of the trans-
58 feree why it is impossible to obtain such a
59 statement from the {ransferor,. If eitheir the
60 transferor or the transferce files a proof of
61 claim, the court shall immediately notify the
62 other by mail that he may join in the claim
63 so filed. If both transferor and transferee
64 file proofs of the same claim, the proofs shall
65 be consolidated. After hearing if necessary,
66 the court shall make such orders respecting
67 allowance and voting of the claim, payment™
68 of dividends thereon, and participation in
69 the administration of the estate as may be
70 appropriate.
7 (4) Transfer of Claim for Security After
72 DProof Filed. If a claim has been transferred
73 for security after proof thereof has bcen
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filed, proof of the terms of the transfer shall
be filed, and the court shall immediately no-
tify the original claimant by mail of the
filing of such proof of transfer and that
objection thercto, if any, must be made
within 10 days of the mailing of the notice
or within such further time as the court may
allow. After hearing if necessary, the court
shall make such orders respecting allowance
and voting of the claim, payment of divi-
dends thereon, and participation in the ad-
ministration of the estate as may be appro-
priate.

(e) Time for Filing. A claim must be filed
within 6 months after the first date set for
the first meeting of creditors, except as fol-
lows: g

(1) ©pen application before the expira-
tion of such period and for cause shown, the
court may grant a reasonable, fixed exten-
sion of time for the filing of a claim by the
United States, a state, or a subdivision
thereof.

(2) In the interest of justice the court
may grant an infant or incompetent person
without a guardian up to an additional 6
months for filing a c¢laim.

(3) A claim which arises in favor of a
person or becomes allowable because of a
judgment for the recovery of money or prop-
erty from such person or because of a_judg-

ment denying or avoiding a person’s¥sights— [ __interest

in property may be filed within 50 days
after such judgment becomes final, but if the
Jjudament imposes a liability which iz not
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109 satisfied, or a duty which is not performed,

110 within such period or such further time as '
111 the court may permit, the claim shall not be
112 allowed.

113 (4) If notice of no dividend was given to
114 credilors pursuant to Rule 203(b), and sub-
115 sequently the payment of a dividend appears
116 possible, the court shall notify the creditors
117 of that fact and shall grant them a reasona-
118 ble, fixed time for filing their elaims of not
119 less than 60 days after the mailing of the no-
120 tice or 6 months after the first date set for
121 the first meeting of creditors, whichever is
122  the later.

123 (5) If all claims dwly allowed have been
124 paid in full, the court may grant a reasona-
125 ble, fixed extension of time for the filing of
126 claims not filed within the time hereinabove
127 prescribed against any remaining surplus.

ADVISORY COMMITTEE'S NOTE

Subdirision () of this rule is subslahtially a restate-
ment of the general requirement that claims be proved
and filed as set out in the first sentence of § 57n of the
Act. The exceptions refer to a new rule authorizing cer-
tain claims to be filed by the bankrupt and to a revised
provision for the filing of a claim by a contingent credi-
tor of the banlkrupt.

Subdivision (b) and Ruie 50968, to which the subdivi-

. sion refers, are adapted from § 57c of the Act.

The Tirst two sentenced Subdivision (c)ie derived from § 57b of the Act and
of subdivision (c) are the fifth sentence of General Order 21(1), butdthe filing
of a duplicate of a writing underlying a claim authenti- iling of any written
cates the claim with the same effect as the filing of the ecurity agreement and
original writing. Cf. Rules 1001(-}) and 1003 of the pro- rovide that
pesedd Federal Rules of Evidence. The statutory require-
ment of an cath is dispensed with in accordance with the

dd a requir‘e'ment‘tor the
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policy of the rules to simplify proceduves and reduce
costs. C/. Rule 911(b) aund Rule 11 ol the Fulerdd Rules
of Civil I'rocedure. The provision of § 57b cf the Act
allowing withd=awal of an instrument on permission of
the court is deleted as unuecessary in view of the authovi-
zation given by the rule to the filing of a duplicate in

e

lieu of the original. ¥ .

Subdivision (d) is an elaboration of General Order
21(3). The rule recognizes the differences between an un-
conditional transfer of a claim and a transfer for (he

~purpose of securily and prescribes & procedure for deal-

ingg with the rights of the transferor and transferee
when the transfer is for security. The rule clarifies the
procedure to be followed when a transfer precedes the
filing of the petition as well as that required when the
transfer oceurs afterward, When a claim is assigned
after bankruptey but before a proof of the claim is filed,
Gencral Order 21(3) has required the proof to be accom-
panied by an affidavit of the assignor who owned the
claim at the date of bankruptey. The affidavit duplicales
in considerable part the information required to be in-
cluded in the proof of claim. The interests of sound ad-
ministration are adequately served by requiring the post-
bankrupley transfeiee to file with his proof of claim a
statement of the transferor ackiowledging the transfer
and the consideration for the transfer. Such a disclosure
will assist the court in dealing with evils that may arise
out ¢f post-bankruptey traffic in claims against a bank-
rupt estate. Monroe v. Scofield, 135 F.2d 725 (10th Cir.
1943): In re Philadelphia & Western Ry., 64 F.Supp. 138
(E.D.Pa. 1946); ¢f. In re Lo’ ham Lithographic Corp., 107
F.2d 749 (2d Cir. 1939). Eoth paragraphs (1) and (3) of
this subdivision, which deal with a transfer before the
filing of a proof of claim, recognize that it may be im-
possible to obtain the required statement from the trans-
feror, but in that event the reason for the impossibility
must aceomp:ny the proof of claim filedd- by the trans+
feree.

Paragraphs (3) and (1), which are new, clarify the
doubiful status of a claim transferred for the purposc of
security. An assignee {or security has been recogiized as

The last sentence of sub-
division (c) is new and,
with the requirement in the
first sentence for the
filing of any written secu-
rity agreement, is designed
to facilitate the determina-
tion whether tne claim is
secured and properly per-
fected so as to be valid
against the trustee. —
"Satistfactory evidence"
of perfection, which is
to accompany the proof
of claim, would include
a duplicate of an instru-
ment filed or recorded,
a duplicate of a certi-
ficate or title when a
security interest is
rerfected by notatiobn

on such a certificate,

a statement that pledged
property has been in the
possession of the se-
cured party since a
specified date, or a
statement of the reasons
why no action was neces-
sary for perfection. A
secured creditor is not
required to file a proof
of claim under this rule
if he is not =seeking the
allowance of a claim for
a deficiency. See

Rule 306(d).

et et e e i s A i e s
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a rightful claimant in bankruptey. Feder r. John FEngel-
horn & Sons, 202 F.2d 411 (2d Cir. 1953). An assignor’s
right to file a claim notwithstanding the assignment was
sustained in In re R & L Engincering Co., 182 F.Supp.
317 (S.D.Cal. 1960). Apparently neither the assignor nor
the assignee was accorded the right to file a claim as-
signed for security in In re Eagles, 99 Fed. 695
(E.D.N.C. 1900), but the facts of the case are obscure.
Facilitation of the filing of proof by both claimants as
holders of interests in a single claim is consenant with
equitable treatment of the parties and sound bankruplcy

* administration. See In re Latham Lithographic Corp.,

107 F.2d 749 (2d Cir. 1939).

Paragraphs (2) and (4) of subdivision (d) deal with the
transfer of a claim after proof thereof has been filed and
are an adaptation of the second sentence of General
Order 21(3). The proof of the terms of the transfer re-
quired to be disclosed to the court will facilitate the
court’s determination of the appropriate order to be en-
tered on account of the transfer. The requirement of
General Order 21(5) that assignments of claims after
proof has been filed be “proved or acknowledged” before
an officer enumerated in § 20 of the Act has been deleted
as needless.

Subdivision (¢) is adapted from § 57n of the Act and
retains thetime limits on the filing-of claims established
by the statutory provisions. Although the claiin of a se-
cured creditor against the bankrupt may have arisen be-
fore bankruptcy, a judgment avoiding his security may
make his claim allowable for the first time after the time
for filing claims generally has expired. In according the
creditor in such a case a right to file his claim 30 days
after the judgment against him becomes final, clause (3)
of the subdivision clarifies the applicability of this excep-
tion from the 6-month limitation to a situation entirely
within the ambit of the purpose of the third proviso of §
57n, from which the clause is derived, A judgment does
not become final for the purpo=e of starting the 20-day
period provided for by clause (3) until the time for ap-
peal has expired or, if an appeal is taken, until the ap-
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peal has been disposed of. In re Tepp, 61 F.Supp. 591
(W.D.Ky. 1945).

Clause (1) of subdivision (e) is new and is correlated
with the provision in Rule 203(b) authorizing nolification
to creditors of estates from which no dividends are to be
anticipated. The new clause permits creditors who have
refrained from filing claims after receiving such a notifi-
cation 1o be given an additional opportunity to file when
subsequent developments during the administration in-
dicate the possibility of a dividend. The notice required
by this clause shall be given in the manner provided in
tule 203,

Provision is made in Rule 203(x) and (d) for notifying
all eredilors of the fixing of a time for filing claims
against a surplus under clause (5). This clause, which is
derived from the last sentence of § 57n of the Act, does
not deal with the distribution of the surplus.¢ - - --—-

Rule 303. Filing of Tax and Wage Claims by
Bankrupt

If a creditor having a provable claim for
taxes or wages fails to file his claim on or be-
fore the first date sct for the first meeting of
ereditors; the bunkrupt may execute and file
a_proof of such claim in the namc of the

Such claim shall be

treated as a filed claim

only for purposes of
allowance and distribu-
tiop.

creditor®The court shall forthwith mail no-
tice of such filing to the creditor and to the

{See also -
“1Rule 122(9).

00 =3 NV > O DD

trustee. ¥

ADVISORY COMMITIEE'S NOTE

It is the policy of the Act that debtors’ estates should
be administered for the benefit of creditors without re-
spect to the dischargeability of their claims. After their
estates have been closed, however, discharged bankrupts
may find themselves saddled with liabilities, particularly
for taxes, which remuin unpaid becau~e of the failure of
creditors holding nondischargeable claims to file proofs
of claim and receive distributions thereon. The result is

The creditor may nonetheless
file a proof of claim pur-
suant to Rule 302,

which proof when filed shall
supersede the proof filed by
the bankrupt.
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thut the bankrupt is deprived of an important Lenefit of
the Act without any fault or omission on his »art and
without any objective of the Act being served thereby. !
This rule authorvizes a bankrupt to file a proof of claim
for any holder of a provablc tax or wage claim. Al-
though tax claims are not expressly included in the list
of provable claims sel out in § 63a of the Act, the prova-
bilily of those that are due and owing at the time of
bankruptey has never been doubted. See 3 Collier § 57.30
1964); 3A id, 1 63.26 (1961). Not all tax and wage claims
are nondischargeable, but it may be particularly difficult
to determine whether tax claims survive dischurge. See
Plumb, Federal Tax Lirns and Prioritics in Bankruptey,
48 Ref.J. 37, 4311 (1969); 1 Collier ¢ 17.11 (19¢7). In
order to eliminate the necessity of his resolution of this
troublesome issue, the option extended the bankrupt by
this rule does not depend on nondischargeability. No se-
rious administrative problems and no unfairness to cred-
itors are foreseen as likely to develop from adoption of
this rule. The bankrupt’s authority to file is conditioned
on the creditor’s failure to file his own proof of claim on
or before the first date set for the first meeting of credi-
tors, which is the date a claim must ordinarily be filed in
order to be voted. Notice to the creditor is provided to
enafsie him to file a proof of claim pursuant to Rule 302,
which proof, when filed, woyld supersede the proof filed .
by the bankruptl. Notice to the trustee, if one has becn L
elected or appointed, would serve to alert the trustee to
the special character of the proof and the possible need
for supplementary evidence of the validity and amount - ' ’ E
of the claim. If the trustee does not qualify until after a
proof of claim is fled by the bankrupt pursuant to this
rule, he should be notified as soon as practicable there-
after.
This rul: is not intended to subject the creditor in -
whose name a claim is filed thereunder to the jurisdic-
tion of the court of bankruptey.& ‘Eo the extent the . claim is B
- - llowed and dividends paid
Codebtox I Rule 30}). Claim bsww on it, it will be reduged
1 A person who is o may be liable®en-s-debfor perhaps paid in full.
with - 2 of the bankrupt, or who has secured a credi{{f the claim is also filed
pursuant to Rule 304, only
one distribution on it may
be made. As required ex-
pressly by Rule .304 and by
the purpose of this rule, }
such distribution must R
diminish the claim.

Yoo 10
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3 tor of the bankrupt, may, if the creditor - ) L
4 fails to file his preat—f claim & or before fon : L
o the firsttneeting of creditors, exeewte—and q
6 file a proof of claingin the name of the credi- Eufsuant to Rule 302
7
8

date ‘set for the firstf

or, if known, or, if unknown, in his own
name. No%ixidend shall be peid¥upon the de .
Y claim except upon satisfactory proof that the Pl
10 original debt will _be diminished by the Jof the distribution, N

11 vnountse—pa-l-d- ¥
The creditor may nonethe-

Apvisory CoMMITTEE'S NOTE fless file a proof of

This rule is derived from § 57i of the Act and General claim pursuant ;o Ru}lle «\
Order 21(4). The Act, ho“uen, authorizes a filing proce- . 302, an hs;clz -
dure only by a person who has secured a creditor of the proof of claim sha £ of
bankrupt by his “individual undertaking.” The rule goes su?ersede the proof o
further by authorizing the same procedure to be followed dalm,filed pursuantfto |
when the person has secured a creditor of the estate by th?’ first sentence o ‘
pledging collateral or otherwise creating a security inter- this rule. -
est in his own property, without assuming any personal 1
obligation to the creditor. The rule also makes clear that
anyone who may be liable on a debt of the bankrupt, in- —_—
cluding a surety, guarantor, ind-rser, or"codehtor, is au- _ lother
thorized to file in the name of tae creditor of the bank-
rupl. Sce 3 Collier € 37.21 (1931); Countryman, Cases . @
and Materials on Debtor und Creditor 636-89 (1961).
The rule assures a fair opportunity to the surety or
other contingent claimunt to exercise the right of filing,
in the name of the creditor (or in his own name if that
of the creditor is unknown) by recognizing that he
should not be required to wait un‘il the last minute be-
on) forle the e_xpirat?on of the period allowed for the ﬁl'!ng of ldate set for the first
claims. Since filing his claim ¥ or before the firstYmeet- ‘
ing of creditors is ordinarily necessary in order for a !
creditor to participate in the election of the trustee and -
the other business conducted at the meeting, conditioning
the right to file under this rule on the creditor's nonfiling
at or before the meeting is a rezsonable accommodation
of the interests of the parties and administrative conven-
lence,

distribution j
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Rule 305, Witlidrawal of Claim

1 A creditor may withdraw a claim as of
2 right by filing a notice of withdrawal, except
3 as provided in this rule. If, after a creditor
4 has filed a-presf—ef claim, an objection is
5 filed thercto or a complaint is filed against
6 him in an adversary proceeding or the credi-
7 tor participates significantly in the case or
& receives a dividend, he may nol withdraw
9 the claim save @pon application o' motion,
10 with notice to the trustee or receiver, and
11 wpon order of the court containing such
12 terms and conditions as the court deems
13 proper.

Apvisory CoMMITTEE'S NOTE

Since 1938 it has generally been held that Rule 41 of
the Federal Rules of Civil Procedure governs the with-
drawal of a proof of claim. In re Empire Coal Salis
Corp., 15 F.8Supp. 971, 976 (S.D.N.Y)), af’d suby nom.
Kleid v. Ruthbell Cool Co., 131 F.2d 2372, 375 (2d Cir,
1942); Kelso », Meelusen, i22 F.2d 867, 870 (S8th Cir.
1941); In re Hills, 35 F.Supp. 532, 533 (W.D.Wash.
1940). Accordingly it was ruled in the cited cases that a
proof of claim may be withdrawn only subject to ap-
proval by the court after an objection has been filed.
This constitutes a restriction of {le right of withdrawal
as recognized by some though by no means all of the
cases antedating the promulgaiion of the Federal Rules
of Civil Procedure. See 3 Collier ¢ 57.12 (1961); Note, 20
Best.U.L.Rev. 121 (19-10).

The filing of a claim does not commence an adversary
proceeding under these rules, but the filing of an objes-

to the claim {

tion sewirst=theeiniment initintes a contest that must be
disposed of by the court. This rule recoizes the appli-
cability of the considerations undeylving Rule (1.2 of the
Federal Tules of Civil Procedure to the withdrawal of a
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claim after it has heen put in issue by an objection. Rule
41(a)(2) of the Federal Rules of Civil Procedure provides
for a bar to dismissal over the objection of a defendant
who has pleaded a counterelaim prior o the service of
the plaintifl’s mntion to dismiss, Although the applicabil-
ity of this provision to the withdrawal of a claim was as-
sumed in Cownicay v. Union Bank of Switzerland, 201
F.2d 603, 608 (2d Cir. 1953), Kleid v. Ruthbell Coal Co.,
supra, Kelso v. Maclaren, supra, and In re Hills, supra,
this rule vests diseretion in the court to grant, deny, or
“eondition the request of a creditor to withdiraw, without
regard to whether the trustee has filed & merely defen-
sive objeclion or a complaint seeking an affirmative re-
cavery of money or property from the creditor.

A number of pre-1938 cases sustained denil of a cred-
itor's request to withdraw his proof of claim on the
ground that he had estopped himself or made an election
of remedies. 2 Remington, Bankiruptey 186 (Henderson
ed. 1956); ¢f. 3 Collier 201 (1961). Voting his elaim in an
election of a trustee was an iraportant factor in the de-
nial of a request to withdraw in Standord Varnish
Works v. Hoydocl:, 113 Fed., 518, 319-20 (6th Cir, 1906),
and In re Cann, 47 1.24 661, 662 (W.D.Pa. 1931). And it
has frequently been recognized that a creditor should not
be allowed to withdraw his claify one he s aceepled a
dividend. . re Fricdman, 1T Am.D.IL 510, 512 (Ref.,
S.D.N.Y. 1399); 3 Collier 205 (1964); ¢f. In re O'Gara
Coal Co., 12 F.2d 126, 129 (Tth Cir.), cert.denied, 271
U.S. 6383 (1926). It was held in Industiid Crodit Co. v,
Hazen, 222 F.24 225 (8th Cir. 19553), however, that al-
though 2 claimant had participated in the first meeting
of creditors and in the examination of witnesses, he was
entitled under Rule 11(a)(1) of the Federal Rules of Civil
Procedure to withdraw his claim as of right when he
filed a notice of withdrawal before the trustee filed an
objection under § 57g of the Act, While this jule incor-
porates the post-1958 cuse luv referred (o in the first
baragraph of this note, it rejects the mplicidion drawn
in the Hazon case that Rule 1i(a) of the Foderal Rules of
Civil Procedure supeisedes tha pre-1938 case law that
vests dizscretion in the court to deny or restricl with-
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drawal of a claim by a creditor on the ground of estoppel
or election of remedies, While purely formal or technical
participation in a case by a creditor who has filed a claim
should not deprive him of a right to withdraw his claim,

- a creditor who has accepted a dividend or who has voted
in the election of a trustee or otherwise pxarticipated ac-
tively in proceedings in a case should be permitted to
withdraw only with the approval of the court on terms '
deemed appropriate by it after notice to the trustee or
ceceiver, 3 Collier 205-06 (1964).

Rule 306. Objections to and Allowance of
Claims for Purpose of Distribution; Valu-
ation of Security

(a) Trustee’s Duty to Examine and Object
to Claims. The trustee shall examine proofs
of claim and object to the allowance of im-
proper claims, unless no purpose would be
served thereby.

(b) Allowance When No Objection Made.
Subject to the provisions of subdivision (d)
of this rule, a clain. filed in accordance with
Rule 302, 303, or 304 shall be deemed al-

10 lowed for the purpose of distribution unless
11 objection is made by a party in interest. b
“Objec tion[ 12 (c) Gbjestionsto Allowance. An objection E
13 to the allowance of a claim for the purpose :
14 of distribution shall be in writing. A copy of :
15 the objection and notice of a hearing thereon

= 16 shall be mailed or delivered to the claimant. o
an 17 If thetrusteejoins-withhidobjection'a claim . . - -
18 for relief of the kind specified in Rule 701, L°gaoincd With
19 the proceeding thereby becomes an adver-
20 sary proceeding.
21 (d) Secured Claims. If a secured creditor
22 files a proof of claim, the value of the secu-

WO o0 U W




BANKRUPTCY RULES & OFFICIAL FORM} 121

23
interest l 24
25
26
27

ritytheld by him as collateral for his claim
shall be determined by the court, and the
claim shall be allowed only to the extent it
is enforceable for any excess of the claim
over such value.

ADVISORY COMMITTEE'S NOTE

Subdivision (a) is derived from § 47a(8) of the Act.
The last clause recognizes that tne trustee and the court
should not be burdened by the making and consideration
of objections to claims when the disposition of the objec-
tion can have no consequence in the administration of
the estate.

Subdivision (b) relieves the court of the substantial
burden of making formal orders of allowance of claims
to which no objection is made. The automatic allowance
effected by the rule is only for the purpose of distribu-
tion and does not constitute a determination as to the
amount or validity of the claim for any other purpose.

Subdivision (¢) prescribes the manner in which an
objection to a claim¥shall be made and notice of the hear-
ing thereon given to the claimant. The contested matter

Isuch, initiated bypan objection to o claim is governed by Rule
914, unless a counterclaim by the trustee is joined with
the objection to the claim, The filing of a eounterclaim

R ordinarily commences an adversary proceeding subject to
the rules in Part VII. While the bankrupt’s other credi-
ters may make objections to the allowance of a claim,
the demands of orderly and expeditious administration
have led to a recognition that the right to object is gen-
erally centered in the trustee as provided in subdivision
(). 3 Collier § 57.17 [2.2] (1961). Section 57f of the Act,
requiring objections to claims to be heard and deter-
mined as soon as the convenience of the court and the
best interests of the estates and the claimants will per-
mit, is omitted since these considerations govern all pro-
ceedings and matters in bankruptcy cases. See Rule 903.

By virtue of the automatic allowance a dividend may

be paid on a claim which may therea“ter be disallowed

for the purpose
of distribution
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on objection made pursuant to subdivision (c). The
amount of the dividend paid before the disallowance in !
such event would be recoverable by the {rustee in an ad-
versary proceeding brought pursuant to § 571 of the Act.
Subdivision (d) 1s a restalement of § 57h of the Act.
The court may utilize any of the modes for determining
- the value of security specified in that subdivision ¢c any
other method it deems appropriate.

Rule 307. Reconsideration of Claims

A party in interest may move for recon-
sideration of an order allowing or disallow-
ing a claim against the estate. If the motion
is granted, the court may after hearingaspon
notice make such further order as may be
appropriate.

S U DD

Abpvisory COMMITTEE'S NOTE

This rule is a substantial revision of § 57k of the Act

and General Order 21(6). Because these provisions have

spoken only of the reconsideration of eclaims that have

been allowed, it has sometimes been held that a referee

has no jurisdiction to reconsider a disallowed claim, or .8

the amount or priority of an allowed claim, at the in-

stance of the claimant himself. See, e.g., In re Gouse, 7

F.Supp. 106 (M.D.Pa. 1934); In re Tomlinson & Dye,

Inc., 3 F.Supp. 800 (N.D. Okla. 1923). This view disre-

garded § 2a(2) of the Act and the “ancient and elemen-

tary power” of a referee as a court to reconsider any of

his orders. In re Pottasch Bros. Co., Inc., 79 F.2d 613,

616 (2d Cir, 1935); Castaner ©. Mora, 234 F.2d 710 (1st

Cir. 1956). This rule recognizes the power of the court,

including a referee, to reconsider an order of disallow-

ance on appropriate apphiedtion. k[ mo tion'
Reconsideration of a claim which has been previously

allowed or disallowed after objection is discretionary

with the court. The right to seck reconsideration of an
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allowed claim, like the right to object to its allowance,
should be recognized to rest in the trustee if one has
qualified and is performing the duiies of his office with
reasonable diligence and fidelity, A request forfeonsider-

ation of a disallowance would, on the other hand, ordi- '
I reconsider- .l

narily come from the claimant, the only party likely to
have a sufficient interest to make the motion. "

A proof of claim executed and filed in accordance with
the ruies in this Part III is prima facie evidence of the
validity and the amount of the claim notwithstanding a
motion for reconsideration of an order of allowance.
Failure to respond constitutes no admission, though it
may be deemed a consent to a reconsideration. In re
Goble Boat Co., 190 Fed. 92 (N.D.N.Y. 1911). The court
may decline to reconsider an order of allowance or disal-
lowance without notice to any adverse party and without
affording any hearing to the movant. If a motion to re-
consider is granted, notice and hearing must be afforded
to parties in interest before the previous action taken in
respect to the claim may be vacated or modified. After
reconsideration, the court may allow or disallow the
claim, increase or decrease the amount of a prior allow-
ance, accord the claim a priority different from that
originally assigned it, or enter any other appropriate
order. : = co-

The rule does not retain the limitation imposed by §
57k of the Act that apparently forecloses reconsideration
after the case has been closed. Authorities have disa-
greed as to whether reconsideration may be had after a
case has been reopened. Compare 3 Collier“ 364 (1964),
with 2 Remington, Bankruptcy 498 (Henderson ed.
1956). If a case is reopened as provided in Rule 515,
reconsideration of the allowance or disallowance of a
claim may be sought and granted in accordance with this
rule. With respect to a distribution previously made, the
allowance of a claim on such reconsideration would have
the effect prescribea by § 65c¢ of the Act. On disallow-
ance after reconsideration the trustee may recover divi-
dends previously paid on the claim, as provided in § 571
of the Act.
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Rule 308. Declaration and Payment of
Dividends

Dividends to creditors shall be paid as
promptly as practicable in such amounts and
at such times as the court may order. Divi-
dend checks shall be made payable and
mailed to each creditor whose claim has been
allowed, unless a power of attorney authoriz-
ing another person to reccive dividends has
been exccuted and filed in accordance with
Rule 910. In that event, unless a local rule or
10 court order provides otherwise, dividend
11 checks shall be made payable to the ereditor
12 and to such other person and shall be mailed
13 to such other person.

OO0 3NN -

ADVISORY COMMITTEE'S NOTE

The first sentence of this rule consolidates and consid-
erably simplifies provisions found in §§ 39a(5), 47a(11),
and 65b of the Act. The preparation of records showing
dividends declared and to whom payable is subject to
prescription by the Dircctor of the Administrative Office
pursuant to Rule 504(a). The rule, like the statutory pro-
visions from which it is derived, governs distributions to
creditors having priority as well as to gencral unsecured
credilors. See 3A Collier € 65.02 (1964). Notwithstanding
the detailed statutory provisions regulating the declara-
tion of dividends, a necessarily wide discretion over this

matter has been recognized to reside in the courtginiow—

. . . . : J

it d L exeessivedisberbitipnet]
Risy-have-to-be-recaverad. Sce 8A Collier, supra € 65.03;

1 Proceedings of Seminar for Newrly Appointed Refcrees
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in Bavkrupiey 173 (1964). Although the rule leaves to
the diseretion of the court the amounts and the times of
dividend payments, it recognizes the creditors’ right to
as prompt payment as practicable.

The second and third sentences of the rule make ex-
plicit the method of payment of dividends and afford
protection of the interests of the creditor and the holder
of a power of attorney authorized to receive payment.

Rula 309. Small Dividends

The court may by local rule or order di-
rect that no dividend for less than $1 shall

be distributed by the trustee(&ny such divi-
dend shall be treated in the same manner as
unclaimed money as provided in Rule 310.

[ I~ VUR S

ApvisoRy COMMITTEE'S NOTE

This rule permits a court to eliminate the dispropor-
tionate expense and inconvenience incurred by the issu-
ance of a dividend check of less than $81. Creditors are
typically more irritated than pleased to receive such
small dividends, but the morsy is held subject to their
specific 1equest az are unclaimed dividends under § 66 of
the Act. At the same time the trustee makes payment of
undistributed dividends to the clerk of the district court
pursuant to a direction in aceordance with this rule, Le
should file with the clerk a list of the nameoes and ad-
dresses, so far as known, of the persons entitled to the
money so paid in and the respective amounts payable to
them.

Rule 310, Unclaimed Funds

Sixty days after the distribution of the
final dividend, the trustec shall stop pay-
ment of all checks then unpaid and file with
the clerk of the district court a list of the

w2 N =

e

1
{to any creditor.




126 BANKRUPTCY RULES & OFFICIAL FORMS

names and addresses, so far as known, of the
persons entitled to such payments and the
amounts thercof. The unclaimed funds shall
thereupon be deposited in the registry of the
United States district court and shall be -
withdrawn as provided in Title 28, U.S.C,, §
2042,

o e

—
O O 00 =3
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ADVISORY COMMITIEE'S NOTE

This rule is derived from § 66 of the Act. The provi-
sion of the Act that the unclaimed money so deposited
shall not be subject to escheat under the laws of any
state is a rule of substantive law not appropriate for in-
clusion in the rule.




PART IV. THE BANKRUPT: DUTIES AND

BENEFITS

El 1

Rufe 401. A-d-p-uﬂ-hon as Automatic Stay of

Certain Actions on Unsecured Debts

(a) Stay of Actions:A-n—adj-ud-ie&gen shall__ 1

operate as a stay of, any action then-pendingl The f1ling of a petition
or-thereafter-commended against the bank- J1—
. he commencement or
rupt, or the enforcement of any judgment continuation of
against him, if the action or judgment is
founded on an unsecured provable debt other
than one not dischargeable under clause ),
(5), (6), or (7) of § 17a of the Act.

(b) Duration of Stay. Except as it may be
terminated, annulled, or modified by the (
bankruptey court under subdivision (c), (d),
or (e) of this rule, the stay shall continue ' ‘
until the bankruptey case is dismissed or the
bankrupt is denied a discharge or waives or
otherwise loses his right thereto.

(¢) Annulment of Stay Againet-Unsched-
wled-Creditor. At the expiration of 30 days
after the first date set for the first meet- '
ing of creditors, the stay provided by this
rule shall be deemed annulled as against any
creditor whose debt has not been duly sched-
uled and who has not filed his claim by that
time.

(d) Relief from Stay. Upon the filing of a
complaint by a creditor seeking relief from a
stay provided by this rule, the bankruptey

court L[ 37
Eéte L 28

jHdge shall set the trial date for the earliest
possible time, and it shall take precedence

o L N

i}
i
3
t
|
i
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29 over all matters except older matters of the
80 same character. The court may, for cause
31 shown, terminate, annul, -e# modifytsuch

L

, or condition

T

32 stay. ,
33  (e) Awailability of Other Relief. Nothing
34 in this rule precludes the issuance of, or re-
35 lief from, any stay, injunetiony-er restrain-
36 ing order,ghen otherwise authorized.

ApvisuRy COMMITTEE'S NOTE

This rule supplements and reinforees the policy of §§
11a, 14£(2), and 17c¢(4) of the Act. Section 11a provides
in terms for a mandatory stay until adjudication or dis-
missal of the petition of all actions founded on dis-
chargeable debts which are pending against the bank-
rupt when the petition is filed. This statutory provision
has been further held to authorize stay of the enforce-
ment by levy of execution or otherwise of a judgment on
a dischargeable debt against the bankrupt. 1 Collier ¢
11.03 (1960). As a matter of comity application for the
stay has frequently been made heretofore to the court
where the action is pending, but the Act and the case
law do not recognize any discretion=in the-éourt to deny
or condition the stay against creditors holding dis-
chargeable debts. Id. §f 11.05, 11.08.

By amendatory legislation in 1970, Congress substan-
tially extended the protection of a bankrupt against ac-
{ions by his creditors well beyond the limits of § 1la.
Section 17c¢c(4) now authorizes the bankruptey court to
enjoin any creditor from instituting or continuing an ac-
tion on any debt, whether or not dischargeable and ufter

adjudication. This provision is corre-
lated with two other amendments of the Act protective of
bankrupts: (1) Paragraphs (1) and (2) of § 17¢ provide
for a determination of the issue of dischargeabilily of
any debt by the bankruptey court and for the determina-
tion of any issues remaining after it determines that any
debt is nondischargeable; and (2) section 14f(2) requires

gor injunction




All creditors receive notice of the effect of the petition

as a stay along with notice of.the first meeting of-creditors

(see Official Form No. 12).’ The bankruptcy Sourt may appropriately
Also give notice of the stay to the judge or other officer of a
nonbankruptcy court in which an action subject to the stay is known
to be pending, particularly when there appears to be a likelihnod
that action in disregard of the stay may occur.
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that an order of discharge enjoin all creditors whose
debts are discharged from thereafter instituting or con- 4
tinuing any action or employing any process to collect
such debts as personal liabilities of the bankrupt.

Subdivision (a). This rule relieves the bankrupt from :
the necessity of filing an application for a stay or an in- - o o
junction against the institution or continuation of any .
action on a dischargeable debt or of one not dischargea-
ble under § 17a(2), (3), (4), or (8) of the Act\The stay
provided by the rule protects the bankrupt and relieves
other courts from pointless and needless litigation. The
rule provides an expedited procedure in subdivision (d)
for determining the propriety of granting relief from
the stay where a special justification exists—e.g., to
allow an unliquidated claim to be determined by judg-
ment in a pending action, as in In re Gerstenzang, 52
F.24 863, 864 (S.D.N.Y. 1931), or to enable the creditor
to satisfy a condition to the enforcement of the claim
‘against a surety, as in Manufacturers’ Finance Corp. v.
Vye-Neill Co., 46 F.2d 136 (D.Mass. 1930), aff’d, 62 F.2d
625, 628 (1st Cir.), cert.denied, 289 U.S. 738 (1933).

The premise of the provision for staying actions and ' -
enforcement of judgments on debts excepted by clauses
(2), (4), and (8) of § 17a of the Act from discharge is the
same as that underlying § 17c(2) of the Act. As pointed .
out in Sen. Rep. No. 91-1173, 91st Cong., 2d Sess. 2, 4 I |
(1970), bankrupts have been harassed by creditors who -
file actions against their dcbtors notwithstanding the
bankruptey, in the hope and expectation that default
judgments will be entered. Section 17c of the Act un-
dertakes to correct this abuse while recognizing the
rights of creditors to prompt adjudication of their rights
by conferrirg jurisdiction on the bankruptey court to de-
termine the dischargeability of any debt under § 17a of
the Act. The jurisdiction of the bankruptey court to
make thiz determination is exclusive with respect to
debts allagt to come within elauses (2) and (1) of § 172
and, subject Lo a limited exception, within clause (8) of §
17a of the Act. The abuse intended to be dealt with by
Congress arnse in large part as a result of creditors’ ac-
tions and efforts to enforce judgments on debts alleged z

e
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in postbankruptey complainls to be nondischargeable
under § 17a(2). Indeed, dischargeability undev Lhis cluuse
typically depends on the resolution of queslions of fact
that conceivably could be yaised in almost any action or
in respect {o alinost any judgment on a contracl claim
against the bankvupt. Cf. Hisey v. Lewis-Gale Hospital,
Inc., 27 F.Supp. 20, 27 (\WD.Va. 1939)., A stay of the
creditors from proceeding outside of the bhankrupley
court on deblis alleged to come within § 17a(2), (4), and
(8) protects the bankrupt from harassment and frustra-
tion of the benefits intended to be assured by the enact-
ment of § 17¢(2). A eredilor who contends that s delby
is not discharged under § 17a(8) is not subject to the fil-
ing requirement of § 17¢(2) if there is a right to jury
trial and a jury trial has been or will be demanded. Since
the special situation contemplated by this reference to
a jury trial can hardly arise except in a pending action
for an intentional tort that will support a contractual or
quasicontractual claim or in a pending action for negli-
gence, the instances when a court other than the bank-
ruptcy court can determine dischargeability of a debt
under § 17a(8) will be infrequent. Although in such an
eventuality the ereditor may request relief from the stag
under subdivision (d), the bankrupt’s right to seel ap
injunction under § 17¢(4) is also recoznized Ly subdiva-
sion (e). : R ’
Subdivision (¢). The exception for debts not discharze-
able under § 17a(3), viz., those not scheduled in time for
proof and allowance, involves consideralions differenc
from those discussed in the preceding paragraph Faer
though a debt is not listed in the schedules as originally
filed, it cannot be said to be nondischargeable unless.
without the creditor’s notice or actual knoswledge, the
case has progressed so far in the course of its adminis-
tration that it is too late for the omitted creditor to
prove his cl. im and avail himself of an equal epporiu-
nity with other creditors to participate in the »1l:mni.-
tration of the affairs of the estate. See In re Dccirrw,
112 Fed. 662, 663 (N.D.Ga. 1901); 1 Collier 1142 (1460);
id. § 17.23 (1967). Subdivizsion (¢) rests on the n sump-
tion that if a debt remains unlisted for 80 d:y- «.ftor the
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first date set for the first meeting of creditors, it is then
unlikely that the omitted creditor will have an opportu-
nity to participate effectively in the administration and
the stay provided by this rule is accordingly deemed an-
nulled. As recognized by subdivision (e), the bankrupt
may nevertheless be able to obtain a stay or an injunc-
tion under the Act.

Subdivision (d). A creditor who is subject to the stay
of this rule may obtain relief therefrom in appropriate
cases by filing a complaint in the court. The adversary
proceeding thereby commenced is governed by the rules
in Part VII subject to the requirement of subdivision (d)
of this rule that the trial date be set for the earliest

date l

possible time and given precedence over all other matters
not of the same character. As noted in the previous para-
graph, a stay against an omitted creditor is annulled at
the end of 30 days following the first date set for the
first meeting of creditors. If he should seek relief from
the stay before the lapse of that period, he would disclose
his knowledge of the bankruptcy and thereby substanti-
ally undermine his request for relief.

Subdivision (e). As subdivision (e) recognizes, the right
of the bankrupt under § 11a or § 17¢(4) of the Act to ob-
tain an injunction against the institution or continuance
of an action on a debt against him is not affected by this
rule. Such relief may be sought by answer to a complaint
of the creditor filed under subdivision (d) of this rule as

well as by a complaint. See -Rules-701, }ILAMMLF,

court may terminate, annul, e modify“the stay provided
by this rule in any proceeding brought for the purpose
of obtaining such relief or of obtaining an injunction or
restraining “order against an action or the enforcement
of a judgment that is subject to the stay. Annulment
may be appropriate where a judgment on a nondischarge-
able debt has been inadvertently entered or enforced
notwithstanding the stay. Since the stay provided by this
rule does not operate with respect to any action, or the
enforcement of any judgment, on a debt excepted from
discl.arge by clause (1), (5), (6), or (1) of ihe Act, the stay
is not likely to be affected by proceedings brought for
the purpose of obtaining a determination that a debt is
not dischargeable under one of these clauses. -

or condition

= ;};
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The premise of this rule is that in the usuai eoae ac-
tions on dischargeable debls and on debis alic,: d L obe
nondischiar: cable under § 17a4(2), (3), (1), and (%) shoulid
be stayed i the interest of protecting the baolrapt's
right te his discharge. See Hisey v. Lewis-Gal, [lospilal,
Ine., 27 ¥.Supp. 20, 26 (W.D.Va. 1930); D 2¢ Nichols,
22 F.Supp. 691, 695 (W.D.Ky. 1928): In 1¢ Dolanro,
1 ¥.Supp 678, 630 (D.Conn. 1932); In re Nuttall, 201
Fed. 557, 559 (S.D.N.Y. 1912). The ruic not only re-
lieves the bankrupt against the risk of [.ilae Lo e~V
timely relie? weain-t crcditors’ aetions Lt vhinieee- the
need for liti wtion of the richt to @ sty in e veuald
ense. While the initiative for bringing tie issee of the
right 1o a stay is shifted from the bankrupt to the ercdi-
tor, facts providing a justification for modifying the stay
will ordinarily be more easily provable by thc creditor
than disprovable by the bankrupt. The rule does not su-
persede § 11a or § 17c of the Act or restrict the discie-
tion of the court as a court of cquity to zin! relief to
any party.

Rule 102. Dutics of Bankriipt

In oddition to perfurmin: o'l du'i ~
preseribed by the, o rales, the bunirapy shail
(1) attend and submit to an excnination @t
the first meoting of ereditors and at such
other times as ordered by the court; (2) at-
tend at the hesring wpon a comypluint objeet-
ing to his discharge and, if called a5 2 wit-
ness, testify with respect to the izsues raised
by-the-pleadings; (3) if he has not yet filed a
10 schedule of property pursuant to Rule 108,
11 immodiately infoem the veedver, ¢ if vi -
12 ceiver is appointed, the Letsie o b widl i

¢ 00 =3 S UL 0o DO
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13 as to the location of vl prose (o nemesefs

14 and the ner. ond adilress of every pois o

15 holdirs money or proporiy st his

i wiich he has an
interest
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16 withdrawal or order; (4) if the court di-
17 rects, file a statement of the executory con-
18 tracts, including unexpired leases, to which
19 he is a parly; (5) cooperate with the re-
20 ceiver, if any, and the trustee in the prepa-
21 ratien of an inventory, {he examination of
22 proofs of claim, and the administiation of
23 the estate; and (6) comply with all orders of
24 the court.

Apvisory COMMITIEE'S NO1E

Together with Rule 108, which adapts the provisions
of § 7a(8) and (9) of the Act, and Rule 205, which incor-
porates the provisions of § Ta(10) of the Act, this rule
imposes substantially all the duties prescribed for the
bankrupt by § Ta of the Act. Clause (3) of this rule is an
implementation of the provisions of Rule 602, and clause
(4) authorizes the court to facilitate compliance with

Rule 607 by requiring a bankrupt to W disclo-
sures respecting his executory contracts s required

of debtors under Chapters XI, XII, and XIIL. See §%

|heretofore

324(1), 421(1), and 62 1(1) of the Acl. &

Rule 103. Exemaptions

1 (a) Claim of Exemptions. A bankrupt
2 shall claim his exemptions in the schedule of
3 his property required to be filed by Rule 108.
4 (b) Trustee’s Report. The trustee shall ex-
5 amine the bankrupt’s claim for exemptions,
6 set apart such as are lawfully claimed and
7 allowable, and report to the court the items
8 set apart, the amount or estimated value of
9 each, and the exemption. claimed that are
10 not allowable. The report shall be filed with
11 the court no later than 15 days after the

12 trustee qualifies. If the trustee reports that

But cf.Chapter XIII
Rule 13-502(3). !
. ¢
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any exemption claimed is not allowable, he
shall forthwith mail or deliver copies of the
report to the bankrupt and his attorney.

(c) Objections to Report. Any creditor or
the bankrupt may file objections to the re-
port within 15 days after its filing, unless
further time is granted by the court within
such 15-day period. Copies of the objections
so filed shall be delivered or mailed to the
trustee and, if the objections are by a credi-
tor, to the bankrupt and his attorney. After
hearing upon notice the court shall deter-
mine the issues presented by the objections.
The burden of proof shall be on the objector.

(d) Procedure if No Trustee Qualified. If

file the report prescribed|28
by subdivision (b) of this|29

rule within 15 days after
the first date set for
the first meeting of
creditors.

30
31
32
33
34
35
36
37
38
39

40

41
42
43
44
45
46
47

no trustee has qualified} i

.
b usﬁtee m;sf"b;d ?3 sluhdr 'I’s"".' (‘b’ Sha.ﬂl b'e
If the bankrupt files objections to the report,
the court shall appoint a trustee or receivery

(e) Approval of Report if No Objections.

If no objections are filed within the time pro-
vided by this rule, thex i

» who shall represent the
estate in the hearing on
the objections.

(f) Claim of Exemption by Person Other
Than Bankrupt. If the bankrupt fails to
claim the exemptions to which he is entitled,
or if he dies before his exemptions have been
set apart to him, his spouse, dependent chii-
dren, or any other persons who are entitled
to claim the exemptions allowable to the
bankrupt may, within such time as the court
may order, file a claim for his exemptions or
object to the report.

report shall be deemed
approved by the tourt.

On request, the court may,
Ft any time and without
reopening the case, enter
an order approving the
report.

o e e e 1 o S mp A
v, ;
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Apvisory CoMMITTEE'S NOTE

Subdivision (¢) of this rule comes frum § 7a(8) ¢f the
Act.

Subdivision (b) is derived from § 47a(6) of the Act and
General Order 17(2). The time allowed the trustee for
filing the report of the exefiptions set apart to the bank-
rupt is extended to 15 days following the trustee's quali-
fication in recognition of the fact that the 5 day period
prescribed by the general order generates an excessive
number of requests for extension. If the bankrupt needs
more prompt determination of his right to exeiptions,
he may request expedition of the report by the trustee
under Rule 906(c). The requirement for delivery of a
copy of a report denying a claim of exemption to the
bankrupt and his attorney is added by the last sentence
of the subdivision to assist them in making a timely deci-
sion on whether to appeal.

Subdivision (e) of the rule is an elaboration of the last
clause of General Order 17(2). The 10-day period allowed
by the general order for the filing of objections to the
trustee’s report has been enlarged to 15 days, but the
time cannot be extended under the rule after the expira-
tion of {he 15-day period. The allocation of the burden
of proof made by the last sentence of subdivision (c)
rests on the assumption that the trustee has performed
the duties imposed on him by subdivision (b) with due
regard to the rights of the bankrupt as well as the credi-
. tors whom he represents. Although the assumption
might be questioned by the bankrupt, the case law has
generally placed the burden of proof on the bankrupt
whenever there is an issue raised as to his right to an
exemption claimed. In re Dederick, 91 ¥.2d 646, 650
(10th Cir. 1937); In re Campbell, 124 Fed. 417, 421-22
(W.D.Va, 1903); In re Stincinetz, 38 Am.B.R. (N.5.) 544,
547 (Ref., D.Kans, 1938) ; 1 Collier ©.6.23 (1960). In view
of the centering of the responsibility in the trustee to act
generally on behalf of the creditors, hewewer, it is not
unfair to them and is consonant with principles of sound
administration to require any objector to tke report to
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carry the burden of sustaining his objection. ~¢ 3 Rem-
ington, Bankruptey 117 (Henderson ed. 1957). Bul sce
In re Campbell, 124 Fed. 417, 421-22 (W.1D.Va. 1903).
Subdivision (d). The procedure preseribixd in subdivi-
sion () for a case in which there is no trustee is an ad-
aptation of that approved in Smalley v. Lougenour, 196
U.S. 93 (1905). See 1 Collier, supra § 6.21. The last sen-
tence of the subdivision recognizes that if there are
objections by the bankrupt or other beneficiary of the ex-
emption law to a report made by the baukruptey judge
under this rl%the adversary character of the mutler re-

quires the appeintment of a Lrustee or recoivav Lo repre-
sent the interests of the estite. Rule 209(b) governs the
appointment of a trusice, and Rule 201(a)(5) has parlicu-
lar reference to the.appoiniment of a recciver in the
kind of situation contemplated in this subdivision. If a
creditor objects to the report of the bankruptcy judge,
no trustee or receiver need be appointed, since the credi-
tor may represent the interests of the estate and the
bankrupt may defend the report insofar as it would
allow his claim to exemptions.

r
SEE ATTACHED SHEET |

4 [5 %13 A

Subdivision (f) spells out the procedure 1o be fullovred
by persons other than the bankrupl entitled to claim ex-
emptions under the case law construing § 6 of the Act
and under the proviso of § 8. It adopts the approach of
the courts in allowing considerablc flexibilily in proce-
dure to protect the bankrupt’s spouze and othier benefici-
aries of the exemption laws against prejudice resulting
from the failure of the bankruptl to make a timely appli-
cation in his schedule. See, e.g., In re Youngstrom, 153
Fed. 98 (8th Cir. 1907) (bankrupt left state tefore bank-
ruptey; wife allowed to claim 'e'xempti(m when trustce
was proczeding to sell property); In re Ldclmnan, 172
F.Supp. 200, 202 (F.D.N.Y. 1959) (wife of bonkrupt al
lowed to claim wage exemplion for benefit of fiunily

£ L S e ———
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Subdivision (e) recognizes that if no timely objection Is fil:d to

the report of exemptions, there is no issue before the court, and the
bankrupt's right to the exemptions set apart in the repor. should not

await further action of the court. See In re Campbell, 1.4 Fed. 4.7,

421-22 (W. D. Va. 1903); Taylor Co. v. Williams, 139 Ga. 581, 77 S. E.

386 (1913). The rule relieves the court of the formality of making an
order of approval unless requested by a party and enables the party to
obtain a formal order of approval after a case is closed without the

necessity of reopening the case.

. -}'g:i«,
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when trustee sounhi to compel turnover of deposit in her
name which contained funds derived from bevkrupt's
wages); In re Marson, 170 Fed. 356 (N.DJowa 1909)
(husband allowed to claim exewplion by “petition” 6
months after wife’s bankruptey notwithstanding her
failure to claim exemplion in schedule); In re Luby, 155
Fed. 659 (S.D.Ohio 1907) (wife of absconding bankrupt
allowed to file claim for exemption before properly sold
by trustee). The court retains discretion under the subdi-
vision, however, to refuse to entertain a claim for ex-
emption bacanee of the Liches of the party assarting the
claim or for other good cause. See, e, In re Durnhan,
202 Fed. 762, T65-66 (W.D.Wash. 1913) (hoinestzad
claimed by wife of bankrupt denied when deluy of over 3
years in making claim was not due to inadvertence).

Rule 404. Grant or Denial of Discharge

(a) Time for Filing Complaint Objecting
to Discharge. The court shall make an order
fixing a time for the filing of a complaint ob-
jecting to the bankrupt’s discharge under §
14c of the Act. The time sirell ho not less
than 30 deys nor more thru €8 duys after
the first dote set for the irst mocting of
creditors, except that if notice of no dividend
is given pursuant to Rule 203(b), the court
10 may fix such time as early as the first date
11 set for the first meeting of creditors.

12 (b) Notice. The court shall give at least 30
13 days’ notice of the time fixed for filing a
14 complaint objecting to the bankrupt’s dis-
15 charge under § 14c of the Act except that
16 only 10 days’ notice is requived if notice of
17 no dividend is given under Rule 203(b). Such
18 notice shall be given to all ceeditors and-the
19 ~distriet—eireetor—ofinteranlrovenns in the

W 00 =3 O U 0O DD
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manneyr provided in Rule 203, and to the
trustee and his attorney, if any, to their re-
spective addresses as filed with the court.

(¢) Extension of Time. The court may for
cause, #pon its own initiative or wpon appli-
cation of any party in interest, extend the
time for filing a complaint objecting to dis-
charge. o

(d) Grant of Discharge. szn expiration
of the thwe fined {or filing a complaint ob-
Jecting to discharge, the couri shall forth-
with grant the discharge unless (1) a com-
plaint objecting to the discharge has been
filed, (2) the bankrupt has filed a waiver
under Rule 405, (3) it appears that the bank-
rupt has failed to attend and submit himself
to examination at the first meeting of credi-
tors or at any meeting specially called for
his examination, or (4) the preseribed filing
fees have not been paid in full.

(e) Applicability of Rules in Pert VII. A
proceeding commenced by a comnplaint ob-
jecting to discharge is governed by the rules
in Part VII,

(f) Order of Discharge. An order of dis-

conform substantially to
Official Form No. 24.

charge shalVdeelave-that

Oon
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55  +2)-aH—ereditors—whese—debto—are —din- ,
56 i _ . ) bl e—or

.

b7 - : : ) 3 o :
b8 pw q : L ja1-
59 bilitiesof-the bankeupt— )
60 (g) Registration in Other Districls. An B

61 order of discharge that has become final may
62 be registered in any other district by filing
3 in the offiee of the clevk of the district court
64 of that district a ecrtificd copy of the order
65 and when so registered shall have the same
66 effect as an order of the court of the district
~67 where registered and may be enforced in like
68 manner.
69 (h) Notice of Discharge. Within 45 days
70 after an order of discharge becomes final,
71 the court shall mail a copy of theforder of  —1—
72 -diseharge to the persons nemed in subdivi- [_qf_(h_
78 sicn (b) of this rule. T W&i

Apvisory CoMMITIEE'S NOT:

Subdivisions (a), (b), and (¢) of this rule are adapti-
tions of the provisions of §§ 14b(1) and 58b of the Act
that pertain to the procedure for delermining whether a
discharge will be granted. The except clauses of the last
sentence of subdivision (a) and the first sentence of =ub-
division (b) are correlated with provisions of Rule 203(b)
and 302(e)(1) desipned to facilitate the administration of
estates when no dividend is anticipated. The time fixed
by the court under subdivision (a) may he enlarged as
provided in subdivision (¢) and Rule 906(h).

The notice referred to in svbdivision (b) is required to
be given Ly mail and addresscd to creditors andthe dis—
triet-direstor—of—internalevenues as provided in PLule
203. The provision of § 58b of the Act for notice to the
United States attorney of the time for filing objections




4

An extension granted
on an application pursuant
to subdivision (¢) of the
rule would ordinarily re-
dound to the benefit
onl- of the applicant, but
the'scope and effect of thdg
extension would in any
event depend on the terms
of the extension.
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to discharge has not been carried into the rule because of
the ineffectualness of such a routine notice to <erve its
purpose of alerting that officer to the possible need for
him to file a complaint objecting to the discharge. When
the circumstances indicate the appropriateness of calling
on the United States attorney to take an interest in the
Question of a bankrupt’s discharge, the court may act
under § 14d of the Act. See also 18 U.S.C. § 3057.
Subuwivision (d) of this rule is a revision of the first
clause of § 11b(2) of the Act. If a complaint objecting to

discharge is filed, the court’s grant or denial of the dis-

charge will be entered at the conclusion of the proceed-
ing as a judgment in accordance with Rule 921. The in-
clusion of the clauses in subdivision (d) qualifying the
duty of the court to grant a discharge when a waiver has
been filed and when the bankrupt has failed to attend or
submit to an examination is in accord with the construe-
tion of the Act. 1 Collier € 14.16 (1966). If the bankrupt
has failed .to attend or submit to an examination, the
court will ordinarily proceed under Rule 106 to deter-
mine whether he shall be deemed to have waived his
right to dicharge. As pointed out in the Note accom-
panying Rule 406, however, the court may proceed to de-
termine whether the discharge should be denied on a
ground specified in § 14¢ of the Act. The prohibition by
clause (4) of subdivision (d) on the grant of a discharge
to a bankrupt before the filing fees have heen pitid pre-
serves a limitation embodied in the fir:t clause of §
14b(2) of the Act.

Subdivision (e). An objection to discharge is now re-
quired to be made by a complaint. which initiates an ad-
versary proceeding as provided in Rule 703. The require-
ments of the second sentence of § 58h of the Act
respecting notice of the hearing upon objections to the
bankrupt’s discharge are superseded by Rules 704, 705,
712, and the other rules of Part VII which govern adver-

. sary proceedings.

Subdivision (f).
Official Form No. 24,
to which subdivision (£f)
refers, includes the
provisions which are
required by 8 14f of
the Act to be set out in
the order of discharge.

Subdivistonstfitrtnd-thrrre-based-on § Hf—e-and

i

Subdivision (g) is

—stantiatly—to-OffictatFormNo—24¥Registration may fa-

cilitate the enforcement of the order of discharge in a

based on § l4g of the Act.
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distviel other than that in which it was entered. See 2
Moore § 1.01[2] (1967). Because of the extraterritorial
service of process authorized by Rule 701, however, reg-
istration of ithe order of discha. e is nol neceszary under
these rules Lo enable a discharged hankrupt to obLuin re-
lief against a creditor proceeding in any distriet of the
United States in disregard of the injunctive provisions - L

of the order of discharge. tvist i Subdivision (h) is based
quireinent ef-§-4h-of—the-fret that notice be given of the 4 on § l4h of the Act but
debts determined by the court to be nondischargeable omits its re-—

and of the debts as to which proccedings to detevmine

dischargeubility are pending. The bankrupl and cvery

credilor whose debt is the subject mattor of any proceed-

ing to determine dischargeability will otherwise have

had nolice of its pendency or disposition. Parties other

than the bankrupt and the creditor whose debt is in-

volved have no sufficient need of notice of the pendency

or delermination of such proceedings to warrant inclu-

sion of this information in the notice of discharge re-

quired by subdivision (h). The debts to be specified in the

notice required by § 14h of the Act could not in any

event purport to be a complete list of the debts that may

be nondischargeable.

Rule 465, VWaivercf Diselarge

1 Any bankrupt may waive his right to dis-
2 charge by a wriling filed with the court. ‘

Apvisory COMMITTEE'S NOTE

This rule is an adaptation of the first sentence of the
proviso of § 14a of the Act. The rules eliminate the fic-
tion that the adjudication operates as an application for o
a discharge, and no distinction is made between corpora-
tions and other persons in this regard. Accordinviy the
requircinent of the Act that a waiver be filed befure the )
hearing on the application for discharge is omitted. B
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Rule 166, Iaplied Waiver of Diselinvuce

1 If the bankrupt fails to attend and submit
2 Limscelf to examination at the frst mecting
3 of erciditors, at any meeting specially called
4 for his examination, or atl the trial on a com-
5 plaint objecting- to his discharge, the court
6 on motion shall) or on its own initiative may,
7 set a time for hearing to determine whether
8 the bankrupt shall be deemed to have waived
9 his right to a discharge. Notice of the heuy- ' -
10 ing shell be given the banloupt and such
11 other parties in interest as the court may
12 designate.

ADVISORY COMMITTEE'S NOTE

This rule provides a procedure for deteFmining
whether a bunkrupt has waived his right to a dizcharge
under § lde of the Act. It recognizes the right of the
bankrupt to notice and an opportunity to be heard on the
question whether his failure to attend and submit to an
examinalion was excusable. Notwithslanding the omis-
sion in § e of any reaopanition of the possibility of ex-
cuzing failtre to app.wr or bhe exianined it tne heering
onh objections tu diachiaipze, the courts have afforded the
bankrupt an opportunity to justify a failure to appear or .
submit to examination zt such a hearing as well as af a
meeting of creditors. See LaBarbera . Grubard, 112
F.2d 738 (2d Civ. 1940); In re Busdick, 62 F.Supp. 931
(W.D.XN.Y. 1915); 1 Collier 131-1.11 (1966). Notwithstand-
ing the failure of the bankrupt to appear or be exumined
at a mecting or at the trial of the complaint objecting to
his discharpe, the court may proceed o determine .
whether the discharge should be denied on a ground o
specificd in § 1dc of the Act. If the plaintift discharges
his burden of proof at the trial, he is entided to jude-
ment denyine the di<decveand the issues dete i dle
at a heaving under this 1u'e would theyeby becor e of,
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Rule 467. Burden of Proof in Objectiny to
Discharge '

1 At the trial on 2 complaint objecling to a
2 discharge, the plaintiff has the burden of ‘
3 proving the factls essential to his objection.

Apvisory COMMITTEE'S NOTE

This rule is an adaptation of Cal.Fvid, Code § 500,

which sets out the Lasic rule governing bmden of proof

in civil litipation. The rule supersedes the proviso at the

) end of § 1dc of the Act. The proviso hux generally been

equated with a requirement that the objector make a

prima facic case under § 1de. Sce, r.g., In re Pioch, 235

F.2d 903, 905 (3d Cir. 1956) (“the burden of proof is on

the objecting creditor to prevent the bankrupt's dis-

charge, otherwise stated, the objecting creditor must

make out a prima facie case”), Sce alsu Feldenstein v,

Radio Distiibuting Co., 325 F.2d 892, 893 (Gth Cir.

1963); Jolhnson r. Bockmiu, 282 F.2d 511, 545 (10th Cir.

1960); Ludustiiol Back o) Coucree = Risaoll, 219 10,24

G214, 62526 (2d Civ, 1855); Diwsi il ¢, Seatt & Co., 114, )

115 F.2d 872, 875 (1= Cir. 1910); 1 Collier 131 1.1 (1466). !
This rule duves not deal with the burden of going for-

ward with the cvidence. Subject to the allocation by the .

rule of the initial burden of producing evidence and the

ultimate burvden of persuasion, the rule leaves to the

courts the formulation of rules governing the shift of the

burden of going forward with the evidence in the light

of svch eonsiderations as the difficulties of proving the

nonexistence of a fact and of establishing a fact as to

which the evidence is likely to be more acceszible to the

bankrupt than to the objector, See, .., Tu 1« Hagyre rty,

165 F.2d 977, 979-Ru 24 Cie, 1998); Fodero!l prorision -

Co. r. Eishowesly, 91 1.2d 571, 375 (2d Cie, 19237%); T e

Eiceputa, 41 F.Supp. 926, 927-25 (E.D.N.Y. 1011,

SFE T b e T S Sn ames Fo B = T LT T - -
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Rule 408, Notice of Nendisclovge

If a waiver of discharge is filed, or if an
order is entered denying or revokine a dis-
charge or deeming the right thereto to have
been waived, the court shall, within 30 days
after the ﬂlmg of the waiver or the entry of
the order, give notice thereof by-mail-to all
creditors &Hl-ﬂie-fheﬁ'tet-fhree-t-oﬁyf-i-n-@emﬁ-

-Feverue in the manner provided in Lule 203.

00 -1 OV a QO DD

Abpvisory CoMMITTEE'S NoOTE

The suspension by § 111 of the Act of the statute of
limitations affecting any provable debt of a bankr upt
terminates within 30 days after the b: wmkrupt is denied
his discharge or otherwise loses his rirht to a discharge.
If, however, a bankrupt's failure to get a discharge does
not come to the attention of his ereditors until after the
statutes of lmitations have run, he obhtuins substantially
the same benefits from his bankruptey as the bankrupt
who is discharged.

This new rule requives the court to notify ere litors

B a2 Aok o3 L T VE DUCTDRY S YV SOVIVOE LIS ITTON a bank-

rupt fuiis to obt:in a dis havee bheevuse he hlul a waiver
of discharge under Rule 1013, or becau<e he lo-{ Lis right
thereto by virtue of an order denying or revoking his
discharge under § ldc o1 § 15 of the Act or deter mining
that he had \vnivcd his ri;:ht to a discharge under Rule
406.

Rule 169. Determination of Dischargeability
of a Debt; Judzment on Nondischarpeahle
Debt; Jury Triul
(a) Procceding o Determine Diseli -

bility.

(1) Persovs Eatitled to File Co.. ik

Tiie for Filing 1 Ordiviig Ces.. A Lonk-

e QO LD -
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rupt or any creditor mey file a conmplaint
with the court to obtain a determination of
the dischargealility of any debt. Excopt us
provided in paragraph (2) of this subdivi-
sion, the complaint may be filed at any tine,
and a case may be reopened without the pay-
ment of an additional {iling fee for the pur-
pose of filing a complaint under this rule.

(2) Time for Filing Complaint Under §

17¢(2) of the Act¥The couvt shall mel av
order fixing a time for the filing of a con-
plaint to determine the dischargeability of
any debt pursuant to § 17¢(2) of the Act.
The time shall be not less than 30 days nor
more than 90 days after the first date set for
the first meeting of creditors, except that if
notice of no dividend is given pursuant to
Rule 203(b), the court may fix such time as
early as the first date set for the first meot-
ing of creditors. The court shall give eredi-

2

: Notice of Time Fixed.

tors at least 80 days’ notice of the erdes¥ox- [time so fixed

cepl that only 10 days’ notive is required if
notice of no dividend is given under Ilule
203(b). Such notice shall be given to all ered-
itors and—the—distriet—direetor—ef—internal

) xevenye in the manner provided in Rule 203.

The court may for cause, wpon its own initi-
ative or wpon application of any party in in-
terest, extend the time fixed under this para-
graph.

(b) Claim and Demand for Judgment on
Nondischargeable Dcbt. If his claim has not
vet been reduced to judgment, the crcditor
shall include in a complaint or answer filed
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under subdivision (a) of this rule a state-
ment of his claim and demand for judgment
on the debt as provided in § 17¢(3) of the
Act. '

(¢) Jury Trial. Either party may demand
a trial by jury of any issue triable of right
by a jury by serving wpon the other party
and filing a demand therefor in writing at
any time after the filing of a complaint
under this rule and not laier than 10 days
after the service of the last pleading divected
to such issue. Such demand may be indorsed
wpon a pleading of the party. In his demand
the party shall specify the issues which he
wishes to be so tried. If he has demanded
trial by jury for only some of the issues so

triable of right, any other party within 10 -5

days after service of the demand or such
lesser time as the court may order, may
serve a demand for trial by jury of any
other issues so triable of right in the pro-
ceeding. The trial 6i an issue for which a
jury trial has been demanded shall be placed
on the jury calendar of the district court
when it is rveady for trial unless (1) the
bankruptey judge determines after hearing
on notice that the issue is not triable of right
by a jury or (2) a local rule of court provides
otherwise. Jssues not triable of right by a
jury may be tried by the bankruptey judge,
and motions and applications in the proceed-
ing other than those necessarily incidental to
and made during the course of the jury trial
may be determined by the bunkruptey judge.
The failure of a party to serve and file a de-
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74 mand in accordance with this rule consti-
75 tutes 4 waiver by him of trial by jury. Rules
76 47-51 of the Federal Rules of Civil Proce-
77 dure apply to a jury trial under this
78 subdivision.

79  (d) Applicability of Rules_in Part VII. A _ . : _ [
80 proceeding commenced byth% complaint filed L-a-. -
81 under this rule is governed by the rules in
82 Part VIL

-ADVISORY CoxrmirTen’'s Nork

This rule prescribes the procedure to be followed when -
a party requests the court of bankruptey to determine
dischargeability of a debt pursuant to § 17¢ of the Act.
The provisions authorizing reduction of. the time to be
allowed Tor filing a complaint under the rule and of the
- required interval between the notice and the date fixed
by the court are correlated with the provisions of Rules
203(b), 302(e)(4), and 404(z) and (b) that enable the court
to expedite the administration of estates in which no div-
idend is anticipated. Utilization of the expedited proce-
dures authorized by these provizsions for the handling of
no-asset and nominal arset cases is discretionary, and the
time fixed by the court under paragraph (2) muay be ex- . f
tended as provided therein and in Rule 906(b). )

Although a complaint that comes within § 17¢(2) of
the Act must ordinarily be filed before the determination
of whether the bankrupt will be dischavged, the court
need not determine the issues presented by the complaint
filed under this rule until the question of discharge has
been determined under Rule 404, A complaint filed under
this rule initiates an adversary proceeding as provided in
Rule 703.

Jury Triel. Subdivision {¢) preserves the right to jury T
trial where it exists under nonbankruptey law and is an .
adaptation of the provisions of the Federal Rnles of
Civil Procedure that govern jury trials. Under the {ifth
sentence of the subdivision a demawd for jury trial re-
quires placemeit of an issue triable of right by the jury
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jury trials to be conducted by a district judge,

A
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on the jury calendar odt-he*ﬁs-h*ieb—eouﬂ-when—ﬂ*e—issue
is—ready-tor-trial but the bankvuptey judge may deny
the demand it he determines arter notice and hearing
that there i. no issue triable of right by a jury. The
same senieuce recognizes, however, that a local rule of
court may nmbe different provisions respecting the
placement un the jury calendar, e.g., by providing for .
immediatc placement of the issue on the district court’s” E
calendar and restrictingy authority to grant or deny the
demand to a judge of that court, or by providing for ve-
) " tention of the entire proceeding by the referee with au-
. thority to conduct the jury trial in the hankruptey court.

i P T B S V- Y- SO S-S N ST Ve




PART V. COCURTS OF BDANKRUPTCYx Oi'ti- i;
CERS AND PERSONNEL; THEIR DUTIES -

Rule 501. Courts of Bankruptcy and
Referees’ Offices

1 (a) Courts of Banlrupley Always Open. -
2 The courts of bankruptcy shall be deemed al-
3 ways open for the purpose of filing any
4 pleading or other proper paper, of issuing
5 and returning mesne and final process, and
6 of making and directing all interlocutory
7 motions, orders, and rules.

8 (b) Trials and Hearings; Orders 1in
9 Chambers. All meetings of creditors and
10 hearings shall be conducted in open court
11 and so far as convenient in a regular court
12 room. All other acts or procecdings may be
13 done or conducted by a bankirupicy judge in
14 chambers and at any place eithor within or
15 without the district; but no hearing, other
16 than one ex parte, shall be conducted outside
17 the district without the consent of all parties
18 affected thereby.

19 (¢) Referee’s Office. The referee’s princi-
20 pal office with a clerical assistant in attend-
21 ance shall be open during business hours on
22 all days except Saturdays, Sundays, and the
23 legal holidays as listed in Rule 6(a) of the
24 Federal Rules of Civil Procedure, but a local
25 rule or order may provide that the referec’s
26 office shall be open for specified hours on
27 Saturdays or particular legal holidays other

149
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98 than those listed in Rule 77(c) of the Federal
29 Rules of Civil Procedure.

ADVISORY COMMITTEE'S NOTE

This rule is adapted from subdivision (a), (b), and (c)
of Rule 77 of the Federal Rules of Civil Procedure.

Insofar as the acts the clerk is authorized to per-
form by the last sentence of Civil Rule 77(¢) are minis-
terial, the referee may delegate their performance in
bankruptey cases to an assistant in his office pursuant to
Rule 506. Rule 77(d) of the Federal Rules of Civil Proce-
dure, dealing with notice of orders or judgments, is
adapted in Rule 922.

As pointed out in the Note accompanying Rule 204,
the regular places at which courts shall be held within
each district and at which creditors’ meetings may be
held are determined by the Judicial Conference of the
United States pursuant to § 37h(1) of the Act. The refer- :
ee's principal office is his regular place of office desig-
nated by the Conference under this statutory provision.

Rule 502. Abelitien-of Referees’ Bonds ¢ lgét Required

1 A referee shall not be required to file a
2 bond in order to qualify.

ADVISORY COMMITTEE'S NOTE

This rule conforms
to Public Law 92-310,
enacted Jine 6, 1972/,

which repealed the pro-

= visions of & 50 of the

Act that refer to
referees' bonds.

v

'H;e—sequwemeﬁs-ef—HQQ—Of—%he—Aeé—‘ﬁhﬁ%—&—reﬁe*ee

money—of—estates—3in s
Hee—a- Feiepee—oratiret Ty 0 TUNETT

Rule 503. Re_stl‘ictio}ts on Ref erees

engage in any
transaction,

b A referee shall not¥purenase, directly or

~ - v - - -
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indirectly, zny—pmpert-y—ef—e*Jestate and
shall not act as trustee or receiver in any
case under the Act. An active full-time ref-
eree shall not engage in the practice of law,
and an active part-time referee shall not act
as attorney for any party in any case under
the Act.

Apvisory COoMMITTEE'S NOTE

This rule is derived from § 29b of the Act. The rule
does not include the restriction of § 39h on the activities
of retived referces, since this is a matter which should be
correlated to the benefits provided such referees by Con-
gress. The disqualification required by clause (1) of § 39b
is incorporated into Rule 505(#).

OO0 =3 U e OO

Rule 504. Books, Records, and Reports of
Referees

(a) Records to be Kept; Reports to be
Made. The referee shall keep a docket for
each case referred to him and shall keep a
list of claims filed against the estate in cach
cage in which it appears there will be a dis-
tribution to unsecured creditors after pay-
ment of the costs and expenses of adminis-
tration. He shall keep such other books and
records and make such reports as may be
prescribed by the Director of the Adminis-
trative Office of the United States Courts
with the approval of the Judicial Conference
of the United States. All papers filed with
the referee, all process issucd and returns
made thereon, all appearances, orders, ver-
dicts, and judgments shall be entered chron-
ologically in the referee’s docket. These en-

’
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18 tries shall be brief but shall show the nature
19 of each paper filed or writ issued and the
20 substance of each order or judgment of ghe
21 court and of the returns showing exccutiol
22 of process.

23 (b) Disposition of Papers of Closed Cascs.
24 When a case is closed, the referce shall
25 transmit all papers pertaining thereto to the
26 clerk of the district court.

ADVISOKY COMMITIEE'S NOTE

Subdivision (a). This rule is derived from §§ 39:a(9)
and 42 of the Act, General Orders 1 (second paragrap'.),
24, and 26, and Rule 79(a) of the Federal Rules of Civil
Procedure. A list of claims is required to be kept only in
asset cases, l.e., when a distribution to unsecured credi-
tors other than administrative expense claimants is an-
ticipated. The list serves no purpose except in such cases,
and the referee should be relieved of the unnecessary
burden in the large number of no-asset and nominal
asset cases. The public character of the docket and list
kept by the referee is provided for by Rule 508, Author-
ity to prescribe other books and records to bLe kept and
the reports to be mude by referees is vested in the Direc-
tor of the Administrative Oftice subject to the approval
of the Judicial Conference. The authority so conferred
falls within the responsibilities conferred upon the
Director and the Judicial Conference by 28 C.S.C. §§ 601
and 605. Sce also §§ 31, 37, 40, 43, 53, and 62 of the Acl.
The last two sentences of subdivision (a) are adapted
from Rule 79(a) of the Federal Rules of Civil Procedure.

The admissibility in evidence of copies of records kept
by referees is governed by § 21d, e, and f of the Act and
by the Federzl Rules of Evidence, made applicuble to
cases and proceedings in bankruptey by Drle 917,

Subdivision (b). The custody and disposition of papers
transmitted to the clerk pursaant to subdivision (h) are
governed by 28 U.S.C. § 157,
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Rule 505. Nepotisia, Influence, and Inferedt

(a) Appointment or Employment of Reclod
tive of or Person Conunected with Judye or
Referee. No person may be appointed as
trustee, receiver, marshal, or appraiser or
employed as accountant or auctioneer in a
bankruptey case (1) if he is a relative of any
judge or refcree of the court making the ap-
pointment or authorizing the employment, or
(2) if he is so connected with any judge or
referee of the court making the appointment
or authorizing the employment as to render
such appointment or employment improper.

(b) Disqualification of Judge or Referee
from Acting in Case: Relationship to Party
or Atlorney; Interest in Case; Appearance
of Influence. Any judge or referce shall dis-
qualify himself in any bankruptcy case (1)
in which he is a relative of any party or his
attorney, has a substantial, direct or indircet
interest, has been of counadl, veis or his
been a material witness, or (2) il his acting
therein would justify the impression that
any person can improperly influence him or
unduly enjoy his favor, or that he is affected
by the kinship, rank, position, or influence of
any party or other person.

(¢) Disqualification of Judge or Referec
from Authorizing Employment of Attorney.
Any judge or referee shall disqualify himself

from authorizing the employment¥of (1) a
relative as an attorney in a bankruptey case,
or (2) an attorney in a bankruptey caze if
the judge or referee is so connected with the

and from determining the
compensation
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34 attorney as to render it improper for him to
35 authorize such employment.

Apvisory COMMITTEE'S NoOTE

Restrictions respecting relatives. The restrictions on
the appointment and employment of relatives have ante-
cedents in 28 U.S.C. § 458, 18 U.S.C, § 1910, and 11 U.S.C.
§ 76a. The first of these statutory provisions prohibits the
appointment to or employment in “any office or duty in
any courl” of a relative of any justice or judge of such
court. This statute has been subjected to little interpreta-
tion, and it is not clear that it extends to such ad hoc and
temporary appointments and employments as those listed
in subdivision (a) of the rule. The other two statutes are
directed only at the appointment of receivers and trustees
who are related to judges of United States courtsySubdivi-
sion (a)(1) makes explicit as a rule of judicial adminis-
tration for all bankruptcy cases that relatives of neither
the judges nor the referees of any court of bankruptey
shall be appointed to any of the offices or employed in
any of the responsibilities listed. The forbidden degree of
relationship varies among the three statutcs cited above.
The more explicit definition of relative in .the Act (§
1(27)), which includes any person related by afiinity or
consanguinity within the third degre~ as determined by
the common law and includes the spouse, is the reference
intended by this rule.

The rule is not intended to restrict ereditors in the ex-
ercise of their right to elect a trustee pursuant to Rule
209(a). Nor does the rule interdict the choice by the trus-
tee or any other party of an attorney who is a relative of
the judge or referee before whom a proceeding under
the Act is pending. The judge or referee is, however, re-
quired to disqualify himself from authorizing employ-
ment of a relative as an attorney under the Act and
must disqualify himself {from acting in any proceeding in
which a relative is an attorney or a party.

Improper conmections. The provisions in subdivisions
(a)(2) and (¢)(2) are adaptations of the “improper connec-
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tion” clause of 28 U.S.C § 455. The first of thesc provi-
sions goes beyond the statute in prohibiting the appoint-
ment or employment of a person to an office or duly
listed therein if he has the described connection with any
judge or referce of the court authorizing the appoint-
ment or employment,

Interest or appearance of influence. Subdivision (b)(1)
combines provisions in § 39b(1) of the Act and the first
half of 28 U.S.C. § 455 and subjects a judge and referee
to essentially the same obligation to disqualify himself
on account of interest or personal involvement in a case.
Cf. Dubnoff v. Goldstein, 385 F.2d 717, 720-21 (2d Cir.
1967). Subdivision (b)(2) is adapted from Canon 13 of the
Canons of Judicial Ethics of the American Bar Associa-
tion.

Rule 506. Delegation of Ministerial
Functions

The referee may delegate any ministerial
function to an assistant employed in his
office or, with the approval of the chief
judge of the district court, to any person em-
ployed in the office of the clerk of the district
court, -

Sy Qb QO D =

ADVISORY COMMITTEE'S NOTE

This rule enables the referee to delegate any function
he is required or authorized by the Act or by these rules
to perform to an assistant in his office or to an employee
in the office of the clerk of the district court, unless the
function is a judicial one. The referee’s authority to dele-
gate applies whether the duty is imposed or the author-
ity is conferred on him when acting as “the court,” as
“the bankruptcy judge,” or as “the referce.” The “cou~t”
includes the referee, as provided in § 1(9) of the Act, and
“bankruptcy judge” includes the referee, as provided in
Rule 901(7). -

Except in offices where there has been a consolid:tion
of the offices of the clerk of the district court and of the




156

BANKRUPTCY RULES & OFFICIAL FORMS

referce, the delegation authorized by this rule will ordi-
narily be made to an employce in the referce’s oflice.
When a distriet judge is acting as a bankiruptey judge,
he may delegate any duty or authorily to perform minis-
terial acts under these rules to the clerk of the district
court and his deputies and essistants as provided in 28
U.S.C. § 956.

OO0 =0 Uk WD -

24
25

Rule 507. Books and Recerds ch't by Clerks

(a) Bankruptcy Doclet. The clerk of the
district court shall keep a book known as the
“pbankruptecy docket” of such form and style
as may be prescribed by the Director of the
Administrative Office of the United States
Courts with the approval of the Judicial
Conference of the United States and shall
enter therein each bankruptey case.

(b) Transmission of Papers. The clerk
shall transmit to the referee all papers
which pertain to every case referred to him,
unless the judge othervavise directs.

(c) Indew of Cases; Certificate of Scarch.
The clerk shall keep an index of all cases
under the Act filed in or transferred to the
court and of all discharges granted by the
court. On request, the clerk shall make a
search of the index and papers in his custody
and issue a certificate as to whether a case
has been filed in or transferred to the court
or a discharge entered in its records.

(d) Public Access. The docket and index
kept by the clerk under this rule shall ba
open to examination by any person without
charge.

26 0) Other Books and Reccrds of the Clerk.

'
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27 The clerk shall also keep such other books
28 and records as may be required from time to
29 time by the Direcior of the Administrative
30 Office of the linited States Courts wiih the
31 approval of tie Judicial Conference of the
32 United States.

Abvisory COMMITTEE'S NOTE

This rule supersedes §§ 51(4) and 71 of the Acl and
the first paragraph of General Order 1. Subdivision (a) is
an adaptation of the first sentence of Rule 79(a) of the
Federal Rules of Civil Procedure. Subdivision (b), to-
gether with Rule 504(b), is a restatement of the duty of
the clerk imposed by § 51(4) of the Act. Subdivision (c)
provides for the index of eases and discharpes as hereto-
fore required by § 71 of the Act. The provision in § 71
of the Act for a fee to the clerk for issuing a certificate
of search is now superseded by 28 U.S.C. § 1914(b). The
provisions for public access to the clerk’s docket in Gen-
eral Order 1 and to the index of cases in § 71 of the Act
are merged in subdivision (d) of this rule. Subdivision (e)
is an adaptation of Rule 79(d) of the Federal Rules of
Civil Procedure. .

Rule 508. Public Access to Records and
Papers in Bankruptcy Cases

Subject to the provisions of Rule 918, all
papers filed in a bankruptey case, the refer-
ee’s docket, and the list of claims, if any,
are public records and shall be open to exam-
ination by any person at reasonable times
without charge.

S O 0 N =

ADVISORY COMMITTEE'S NOTE

. The provisions of this rule regarding the referce’s
docket and list of claims are devived {rom General Or-



commencing a
bankruptcy case
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ders 1 and 2.1 A list of claimns is required by Rule 50 1(x)
to be kept only in asset cases, This rule also covers the
subject matter of § 49 of the Act (Accounts and Papers
of Receivers and Trustees). The recognition of the right
of public access to papers filed in a bankruptey case ac-
cords with the rule of the common law that court records
are public documents open to inspection, subject to rea-
sonable regulation. 20 Am. Jur, (2d), Courts § 61 (1965) ;
Anno., 175 AL.R. 1260 (1918). Rule 918 authorizes the
court in particular circumstances to enter protective or-
ders respecting secrel, eonfidential, scandalous, or defam-
atory matter contained in any paper filed in a bank-
ruptey ciase. Referees arve relieved by these rules of the
duty imposced on them by § 89a(4) of the Act to “furnish
or cause to be furnished such information concerning
proceedings before them as may be reqested by parties
in interest.” The right of such parties to ir.formation in
the public records of the cuart is sufficiently assured by
this rule, by Rule 218(3), and by 18 U.S.C. § 151, which
imposes criminal sanctions for refusal of a “reasonable
opportunity” to a party in interest to inspect *“documents
and accounts relating to the affairs of gstates in his
charge.” &

See also the second
paragraph of the Note
accompanying Rule 218

supra.

tule 509. Filing of Panmrs

(a) Ploce of Filing, A petitionls}'zall be
filed with the clerk of the district court.

After reference, all papers, includingdproofs
of claim, shall be filed with the referee un-
less otherwise directed by local rule or by
order of the judge.

(b) Notation of Time of Filing. The clerk
of the district court shall note on the petition
the date and hour of its filing, and the clerk
10 or the referce shall note the date of its filing
11 oneach paper thereafter filed with him.

O MW =TJ0 Ok 00D =

1
a petition filed in a
pending case and

12 (c) Error in Filing. A paperberroneously
3 delivered to erker thodistrict judge, referee,

trustee or receiver, or the
attorney for either of them,

or to the

J -
| intended to be filed but
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14lcle‘k of the district court, trustee: i coeiver,
156 -er-debter-in-possession shall, after the aate

16 of its receipt has been nots? thereon, be
17 transmitted forthwith to the ptoper person
18 and shall be deemed filed with i as of the
19 date of its original delivery.

Apvisory COMMITTEE'S No7TE

Subdivision («) is an adaptation of General Order 20
There will be few cases where papers subsequent to the
petition should not be filed with the referee. Subdivision
(a) recognizes, however, that considerations of adwiinis-
trative convenience may dictate a variation from the
normal filing practice prescribed by the vule. Ir » 1+ icr.
lar the second sentence of this subdivision, b wiowirg 2

different provision by local rule, accommuo ‘ates thow-
offices in which consolidation of personnel a .  _ . -iliti
of the clerk of the district court and the r< e A

physical locations of the clerk’s and refe-ev' ¢ ..o
make it desirable to require all papers, includi: proof:
of claim, to be filed with the clerk of the disir . rt -t
who acts for the referee in receiving any pape~ - - n in
the proceeding after a reference.
Subdivision (b} is derived from General Order 2. '
Subdivision (c). By subdivision (c)édelvery—ofs-paper

A 4

sens—named thereip, Mﬂlﬁﬂb—m—s&eh—eaﬁe—m
charged with the duty of transmitting the paper to the

1f not contrary to
the interest of
justice the errone-
ous delivery may be
deemed by the court
to be the equivalent
of a proper filing.

oroper person*This subdivision is new, but it is an ex-
tension of the rule of practice prescribed in the last sen-
tence of General Order 21(1) respecting proofs of claim

In the interest of
justice, the court may
order that the paper

ST a paper to be
:i1ed is misdelivered to
cne of a number of per-

sons connected with a
bankruptcy case or the
bankruptcy court, the re-
cipient is

|
i
ls

delivered to the trustee. a—

Rule 510. Issuance and Certification of
Copies of Papers

1 On request, the referee or the cierk of the
2 district court shall issue a certified copy of

See 3 Collier M 57.10
(1961).
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9 the record of any proceeding in a bank-
4 ruptcy case or of any paper filed with the
5 court.

ApvisorY COMMITTEE'S NOTE

Subdivisions d, e, and f of § 21 of the Act declare the
evidentiary effect to be given certified copies of certain
orders entered in a bankruptey case, of proceedings be-
fore a referee, and of “papers.” Section 21d refers fo
“certified copies” “issued by the clerk, refereec, or an em-
ployee of the referee designated by his order, which shall
be filed in the office of the clerk.” This rulec makes ex-
plicit the duty of the referee or the clerk to issue a certi-
fied copy of the record of any proceeding in a
bankruptcy or any paper filed with the court. The issu-
ance of such a certified copy is a ministerial duty of the
kind delegable by the referee to an assistant under Rule
506, but the admissibility and evidentiary effect of the
copy are to be governed by the Federal Rules of Evidence
so far as federal courts are concerned and by subdivisions
d, e, and f of § 21 so far as state courts are concerned.

917

Rule 9¥0-makes the Federal Rules of Evidence applicable

to-enses-and-proecedings in bankrupteyd Rule 1005 of the
Federal Rules of Evidence allows .the contents- of an
official record or of a paper filed with the court to be
proved by a duly certified copy, and a copy certified and
issued in accordance with this Bankruptcy Rule 510 is
accorded authenticity for this purpose by Rule 902(4) of
the Federal Rules of Evidence.

Ordinarily only the officer having custody of the origi-
nal record or paper when the request is made_would be in
a position to issue a certificate under this rule. See 2 Col-
lier § 21.27 (1964).

Rule 511. Recording and.Reporting of
Proceedings

1 (=" Record of Proceedings. Whenever
2 precticable, th. comnt shall require a record

|cases .l
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to be made of all proceedings in bankruptey
cases. The record may be taken by eleetrenie
sound recording or by a reporter employed
on authorization of the court to take a verba-
tim record by shorthand or other means. The
expense of making the record shall be a
charge against the estate unless the court as-
sesses the cost or a part thereof against a
persen who asserts a vexatious or frivolous
claim or defense. The reporter or operator of
a recording device shall attach his certificate
to the original shorthand notes or other orig-

- inal records taken under this rule and

promptly file them with the court for reten-
tion for at least 6 months and as long there-
after as the court directs.

(b) Transcripts of Proceedings. Upon the
request of any person, including the United
States, who has agreed to pay the fee there-
for, or of the bankruptcy judge, the re-
porter or a typist shall promptly transcribe
the original records of the requested parts of
a proceeding and deliver the transcript, cer-
tified by hini, to the person making the re-
quest. A certified copy of any transcript so
made shall be promptly filed with the court
by the person making the transcript. The
fees for transcripts shall be charged at rates
prescribed by the court but in no event shall
a separate fee be charged for the copy filed
with the court pursuant to the preceding
sentence. The cost of transcription shall be a
charge against the estate only when ap-
proved by the court.

(¢) Admissibility of Record in Evidence.

P
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38 When properly certiﬁed,-a-n—e‘r-l-em;iG sound
89 recording or a transcript of a procecding
40 shall be admissible cvidence to establish the
41 record thereof and shall be deemed prima
42 facic a correct statement of the testimony
43 taken and the proceedings had. . ’

Apvisory COMMITTEE'S NOTE

Subdivision (a) of this rule declares and implements as
a requisite of sound bankruptcy administration that all
proceedings in bankruptey cases shall be recorded verba-
___tim, Ordinarily it will be possible for the record to be
m— taken by an electronic?sound device, but a stenographer
may be employed as reporter, as heretofore authorized
by § 88(7) of the Act, for the purpose of taking a record
in shorthand, by stenotypy, or other means. The court
should not allow an examination, hearing, or other pro-
ceeding in a bankruptcy case to continue without record-
ing unless neither a stenographer nor an operable re-
cording device is available and neither can be obtained
without undue delay. The second sentence of subdivision
(a) modifies the rule of General Order 10 in authorizing
relief of the estate from liability for the cost of record-
ing procecdings which result from the assertion of vexa-
tious or frivolous claiins. The third sentzncz of the sub-
division incorporates a raquirement comparable to that
imposed by 28 U.S.C. § 753(b) on official court reporters.
Subdivision (b) is an adaptation of provisions in 28 ‘
U.S.C. § 753(b) and (f). The person who prepares the
transcript as provided in this subdivision need not have
taken down the original record by shorthand or other There is no
=} - means but mag be a typist who prepares the transcript requirement that
from ie-sound recording&Variances in prevail- the typist be
ing rates of charges for stenographic services and other an employee of
circumstances having a legitimate bearing on charges the bankruptcy
made in bankruptcy cases may be reflected in the rates CcOurt.
prescribed by the court under this subdivision. The last
sentence of this subdivision emphasizes the differentia-
tion that must be made between the expensc of the re-

— 1
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cording by device or shorthand and the cost of the tran-
scription for the purpose of allocating the chavges under
this rule. When the bankruptey judge reguires a
transcript that is not an additional copy requested by
somconce who has paid the fee for the original, the cost
of such transcript would be properly chargad to the es-
tate.

Subdivision (¢) is an adaptation of provisions found in
§ 21d of the Act, 28 U.S.C. § 753(b), and Rule 30(c) of
the Federal Rules of Civil Procedure. When the record of
a proceeding in a bankruptcy case is admissible in evi-
dence in a later proceeding, a properly certified seund re-
cording is not objectionable because of +he mode or form
of the recording. It is of course necessary to insure “the
accuracy and identity of the record,” which includes suf-
ficient intelligibility to meet minimal standards of relia-
bility. “If these requirements of reliability are met, the
nature of the record as well as the mode of its prepara-
tion should be immaterial.” Tatum v. United States, 249
F.2d 129, 131 (D.C. Cir. 1957), cert. denied, 356 U.S. 943
(1958). Subdivision (¢) is consonant with the provisions
of the Federal Rules of Evidence and supplements them
by according prima facie effect to a properly certified re-
cording or transcript as a correct staternent of the testi-
mony and procecdings.

Rule 512. Designated Degosilories
1  (a) Designation. The referees in-each-die-

2 -4siet shall designate $Ke order banking insti-
tutions as depositories for the money of es-
tates. Each: depository so designated shall
give security in accordance with subdivision
(b) of this rule for the prompt repayment of
deposits made therein. The referees may
from time to time change the number of de-
positories, the designations, or the amount of
security required. Except as provided in the
11 last sentence of subdivision (b), the author-

[y
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ity of referecs under this rule shall be exer-
cised by a majority vote.

(b) Securily Required. Except as provided
hercinafter, the referees shall require from
each designated depository a bond secured
by the undertaking of an authorized corpo-
rate surety approved by them, or by the de-
posit of securities designated in Title 6,
U.S.C,, § 15. Securities accepted for deposit
in lieu of 2 surety upon a depository bond
shall be deposited by the depository bank in
the custody of a Federal Reserve bank or
branch thercof designated by the referees
and shall be subject to the order of the refer-
ees. No bond or other security shall be re-
quired for any deposits fully insured under
Title 12, U.S.C,, § 1821, and any referee
may designate a banking institution for the
purpose of receiving deposits so insured.
~ (c) Prohibition of Deposits When Ade-
quacy of Security Doubiful. No receiver or
trustece or other person shall deposit in any
deposilory money received or held by him as
a fiduciary under the Act if he has reasona-
ble cause to believe that the bond or the secu-
rity therefor is or may be inadequate in view
of existing and expected deposits.

(d) Condition of Bond; Place of Filing;
Proceeding on Bond. The condition of a bond
given under this rule shall be that the des-
ignated banking institution will well and
truly account for all money depasited with it
as depository and for all interest payable on
savings and time deposits when duly author-
ized, will pay out such money and interest
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47 only in accordance with the Act, these rules,
48 and rules and orders of the court, and will
49 otherwise faithfully perform all its duties as
50 depository. A bond given under this rule
51 shall be filed with the court and may be pro-
52 ceeded upon in the name of the United
53 States for the use of any person injured by a
54 breach of the condition. )
55 (¢) New Bond: When Required. The ref-
56 erees shall require a depository to give a new
67 bond whenever the prior bond, together with
58 securities deposited pursuant to subdivision
59 (b), does not appear to constitute adequate
60 security in view of existing and expected de-
61 posits.
62 (f) Revocation of Designation. If any de-
63 pository fails, within the time fixed, to give a
64 bond under this rule or to deposit securities
65 adequate for existing and expected deposits,
66 the referees shall order the depository imme-
T _ 67 diately to pay over all money on deposit with
- ) 68 it, with all interest payable thereon, and
: 69 shall revoke its designation. —
70  (g) Relief from Liability on Bond. A sur-
71 ety on the bond of a depository may, by an
72 application setting forth the grounds there-
73 for, request to be relicved from liability with
] 74 respect to any subsequent default of the de-
- 75 pository. If, after hearing upon notice to the
: 76 depository, other sureties, trustees, and
77 other representatives of estates having
78 money in the depository, the referees deter-
79 mine that the application can be granted ‘é
* 80 without injury to any party in interest, the
81 applicant shall be relieved and a new bond or

)

o
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82 other appropriate security shall be required.
83 (k) Reports Required of Designated De-
84 positories. The Director of the Administra-
85 tive Office of the United States Courts with
86 the approval of the Judicial Conference of
87 the United States shall prescribe by regula-
88 tion the reports to be made by designated
89 depositories.

ADVISORY COMMITTEE'S NOTE

This rule is based on § 61 of the Bankrupicy Act and

The subdivision

contemplates that the.

designation of
depositories in any
territory shall be
made by the referee
designated by the
Judicial Conference
pursuant to § 37 of
the Act to serve that
territory.

General Order 58, It vests the authority to designale and
terminate designations of depositories in the referees
rather than the judges in recognition of the fact that the
referees are move likely to be familiar with the consider-
ations that ought to govern the exercise of such author-
ity A bond given pursuant to the rule should accordingly
be filed with the court rather than with the clerk of the
court as provided in § 50h of the Act, Cf. Rule 509(a).
The last sentence of subdivision (Iy) permits any referee
to designate a depository for receiving funds to the ex-
tent they are insured by the Federal Deposit Insurance
Fund. Any other designation shall be made by the refer-
| cees of the district acting comewrrently, Since the rule rec-

ognizes only corporate sureties, references in General
Order 53 to qualifications of individual sureties and to
deceased sureties are omitied from this rule. For the
same reason the H-year limitation imposed by General
Order 53(7) on the term of a depository bond is deleted,
this matter being left for prescription by the referees.
The rule omits the provisions in General Order 53(9) for
termination of a surety’s liability on a bond when a new
bond is approved, since the term of the obligation should
be determined by reference to its language and the order
approving the bond. The responsibility for prescribing
reporting requirements for desiznated depoaitories 1s as-
signed to the Dircetor of the Administralive Oftice sub-
ject to the approval of the Judicial Conference to pormit
fexibility and the prompt utilizotion of new procedures
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and technological improvements as they are developed.
The provision in subdivision {d) regarding a proceeding
on a bond given under this rule is derived from § 50h of
the Act. Cf. Rule 717. Such a proceeding is governed by

the rules in Part VII. See the Note accompanying Rule
701. See also Rule 925.

Rule 513. Special Masters

1 If a reference is made in a bankruptey
2 case by a judge to a special master, the
3 Federal Rules of Civil Procedure applicable
4 to masters apply.

ADVISORY COMMITTEE'S NOTE

The Federal Rules of Civil Procedure applicable to
masters include the third sentence of Rule 52(a) and Rule
53. Although references to special masters may be made
pursuant to the Federal Rules of Civi Procedure, A
reference to a master shall be the exception and not the
rule.” Fed.R.Civ.P. 53(b); 5 Moore €« 53.02, 53.12(6]
(1969). This rule does not contemplate that

shall ever have occasion to refer any matte
master.

a referee
r to a special

Rule 514. Closing Cases

1 Whenever it appears that an estate has
2 been administered and the court has passed
3 upon the final account and discharged the
4 trustee, the case shall be closed,

ADVISORY COMMITTEE'S N OTE

This rule is adapted from § 2a(8) of the Act. Dismissal
of a case for want of prosecution or f
fees is governed by Rule 120. An estate may be closed
even though the period allnwed by Rule 302(ej for filing
claims has not expired. 1 Collier ¢ 2.48 (1968). The clos-

ailuve to pay filing

T R T
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ing of a case may be expedited when a notice of no divi-
dends is given under Rule 203(b), when no final meeting
is necessary under Rule 204(c). and when no trustee has
been elected or appointed under Rule 211,

Rule 515. Reopening Cases

A case may be reopened on application by
the bankrupt or other person to administer
assets, to accord relief to the bankrupt, or
for other good cause. The application shall
be filed with the clerk of the district court
having custody of the papers in the case. The
case shall be referred forthwith for action on
the application and for further proceedings
therein.

WO =1 Ut N -

ADVISORY COMMITTEE'S NOTE

This rule is an elaboration of the provision of § 2a(8)
of the Act authorizing estates to be reopened for cause
shown. Although this provision was amended in 1938 to
clarify the authority of the court te reopen for purposes
other than the administration of newly discovered assets.
see 1 Collier € 2.49 (1968), the courts have been reluctant
to sustain exercises of this authority for the benefit of
the bankrupt. See, e.g.. Saper v. Viviani, 226 F.2d 608,
610-11 (2d Cir. 1955), rev’g sub nom. In re John Viviane
& Son, 132 F.Supp. 633 (S.D.N.Y. 1955); In re Perlman,
116 F.2d 49 (2d Cir. 1940) (Clark, C.J., dissenting), rev'g
34 F.Supp. 685 (S.D.N.Y. 1940); In re Barlean, 279
F.Supp. 260 (D.Mont. 1968). The grant of an application
to reopen under this rule remains a matter of discretion
of the court, but relief to the bankrupt is explicitly rec-
ognized as a proper cause for the reopening., A princi-
pal ground for refusing to reopen a case to enable a
bankrupt to get a discharge has been the rule that the
closing of an estate without the grant of a discharge is
the legal equivalent of a denial of discharge. Perlman v,
322 West Seventy-Second Street Co., Ine., 127 F.2d 7186,
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718-19 (2d Cir. 1912); I'n re Butts, 123 F.24 250, 251 (2d
Cir. 1941). This rule has been substantially qualificd by §
17b of the Act, added by Pub.Law 91-167 and Rule
120(c). Sce the Note accompanying the latter rule.

An application under this rule is not subject to the
one-year limitation of Rule 60(b) of the Federal Rules of
Civil Procedure, which generally applies to motions for
relief from an order of the court. Sce Rule 924. The pro-
vision for automatic reference is new. Cf. In re Loewer-
ree, 157 F.2d 831, 831 (2d Cir. 1946} It is consonant
with the policy of the rules to eliminate unnecessavy pa-

perwork and iuvolvement of thedjudge in bankruptey
cascs otherwise than as provided in Rule 102, Cf. Rule
217(b). The fecs, if any, to be charged for reopening
cases are prescribed by the Judicial Conference pursuant
to § 40c of the Act.

¢ —SEE_ATTACHMENT

| st
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INSERT IN NOTE AT THD OF RULE 515

A number of rules authorize the court to take action respecting-matters
connected with a closed case without the necessity of a reopening. Sce,
e.g., Rule 403(e), authorizing entry of order approving exemptions after a
case is closed when no objections were filed to the trustee's report; Rule 608,
authorizing abandonment of property of inconsequcntial value recovered after
a case is closed and entry of a post-closing order approving abandonment cf
scheduled but unadministered property; Rule 924, incorporating in these rules
Rule 60(a) of the Feaeral Rules of Civil Procedure, which gnables the court
on its own initiative to correct clerical mistakes in judgments, orders, and
other parts of the records and errors therein due to oversight or omission.

A judgment determined to be nondischargeable pursuant to Rule 409 may be
enforced after a case is closed by a writ of execution obtained pursuant to

Rule 769 or Rule 69 of the Federal Rules of Civil Procedure.




~———————1 3 the commencement or continuation of any
__——JCW“ 4 Lproceeding ex—aat to enforce (1) a lien

PART V1. COLLECTION AND LIQUIDATION
OF THE ESTATE

Rule 601. Filing of Petilion as Automatic
Stay Against Lien Enforcement

1 (a) Stay Against Lien Enforcement. The
2 filing of a petition shall operate as a stay of—| any act or

5 against property in the custody of the bank-

6 ruptcy court, or (2) a lien against the prop-

7 erty of the bankrupt obtained within 4

8 months before bankruptey by attachment,

9 judgment, levy, or other legal or equitable

10 process or proceedings.

11 (b) Duration of Stay. Except as it may be

12 terminated, annulled, or modified by the, — . _

13 bankruptcy court under subdivision (c)c_o-f"2 d), or (e)
14 this rule, the stay shall continue until the
15 bankruptey case is dismissed or closed, or
16 until the property subject to the lien is, with
17 the approval of the bankiupteyx court, set
18 apart as exempt, abandoned, or transferred.
19 (c¢) Relief from Stay. Upon the filing of a
20 complaint seeking relief from a stay pre-
21 vided by this rule, the bankruptcy judge—court
22 shall, subject to the provisions of subdivision
23 (d) of this rule, set the trial date for the

date |

over

24 earliest possible tifhe, and it shall take pre-
25 cedence gf-al! matters except older matters

26 of the same character. Unless-the-party-seel
27 ingcoutinuation-ef-the-stay-shows-that-heds

2
8 Q,Q‘M%—ﬂﬁcomt dﬂl terminate, Imay, for cause

L

l ! shown, -
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filing of a coaplain: seking relief from a
34 slay provided by tiic orule, relict may be
35 granted without writton or oral notice to the
36 adverse party if «1) it clearly appears from
7 specific facts shown Ly affidavit or by a verl-
38 fied complaint that immediate and irrepara-
39 ble injury, lews, or damage will result 1o the
40 plainti: befvie the adverse party or his at-
41 torney can be heard in opposition, and (2)
42 the plaintiff’s attorney certifies to the comrd
43 in writing the efforts, if any. which have
41 been made 1o pive the notice and the reasons
45 supporting hiz claim that notice should not
46 be reguired. The party obtaining relief
47 under this subdivision shall give written or

i
!
tled thereto. | 23

45 oral notice thereof as soon as possible to the
49 tyasteo o jecelver or, if none has qualited,
G0 o the netidhor o or potitieners s, In any
51 event, shall fortherits mail to such pevson or ’
52 per=ons a copy of the order granting reliel.
53 On 2 days' notice to the party who obtained

(4
Ham

relief from a stay provided by this rule with-

55 out nolice or on such shorter notive to that
56 party a< the court may preseribe, the ad-
57 verse purly may appesr and move it rei-
58 statement, aml in that event the court shall
50 procsed to hear and deterniine suck metion
60 as expeditiouzly as the ends af Justice re-
61 guire.
62 (o) Areatalln SOy e Nening

f63 in thix rule pre e dne o elor

!
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G4 lief from, any stuy, reslraining order, or in-
junection when otherwise authorized.

jor]
=]

Awisony COMMITTEE'®R NOTE

Suhdiicino o0 This rule adopts fadnres of the sty
provided Dy § 118 of the Act again=t an nct or proceed-
ing to enforee a iien on the properiy of a baunloupt es-
tate (1) if the property is in the custody of the court or
(2} if the lien was obtained by means and at a time ren-
dering it vulnerable Lo avoidance under § 67a of the Act,
whether or not the court has custndy of the propesty.
The picni-e of the ruke is that such o stay ds no less
needful in straizht hankruptey than in a reorcanization
case {o protect eroditors acainst prejudicial o ~toembier-
ment and disposition of the estate befure a trustee or re-
ceiver can quakify. The stay provided by this rule is to be
distinguished from that prewvided by Rule 101, which
reinforces £3 1la, HIf(2), and 17ct i) of the Arct by pro-
tecling the bunkrupt aguinst harassment and possible
frustration of his right to a discharyge.

The first branch of subdivision (a) protects the custody
of the hankruptey court against interference by un at-
tempt to enforce a lien, whether the attempt iz by a judi-
cial proceeding or by a nonjudicial mode of enforcement.
Property is in the custindy of the baekrupley court 3711
s in the setesd or consractive poareaim ol the Lok
rupt at the Jate of bavkraptey, See Foopeods Neldein,
0] TS BIo, G615 (1 Clicogns Boinl of Trade v
Johnson, 264 U.S. 1, 12 (1921); Lazarus, Michkel & Luza-
rus v. Pronfice, 235 ULS. 263, 26667 (191D Acme Har-
vester Co. v Feeloien Lbre, Co., 22 U5 300, 307 (1911);
1 Colher € 2.62[1] (1968); Machachlon, Bankooptey 360
(1956); Mus=man & Riesenfeld, Juodwfom ek
rupdei, 13 Law & Contemp. Prob, 83,02, 9% (18 k). Inso-
far as such property is converned, the rule is u substan-
tiatly restricted restatement of the ech gueted and
applied dictum of M tler o0 Nugeor 180 Uso 1, 11
(1901), that “the petition [T U IR IO SRS RIE BT
in effect an atlorhamens an b a7 O e e
diction of the vt e ava el oy oo velt o
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brought in auother court to enfores a lien agawmnst such
property c.nno! disturl the custody of the bankrupt
court wi‘lnut its consent. See Israc v, Hoblhs Tie & Tim-
ber Co, .22 U.S. 731, 737 (1931). The aulomatic stay is
thus a w1 oul corollary of the bankruptey court's exclu-
sive juria-ition to deidl with the property of the bank-
rupt willn: 1ts custody from the date of bankiuptey. The
term "iirrve 15 used in the rule to include a convensual se-
curily interes. i peisonal or real property, a lien
obtained by judicial proceedings. a statutory lien, or any

“other variety of charge against property securing an

obligation. .

The seonnad Tyanel of subidivision {a) receunizes that o
lien obiated wiinin 1 months belore bankraptey by ju-
dicial process o proceedines is likely to be voidable in
summaiy proceedinges under § 67a of the Act. Sea Mace-
Lachlan, Baalruptey § 205 (1936). While avoidaance de-
pends on a showin: Ut the delitor was ingolvent when
the lien wi< uhicingd, tite fien is veldable without recavd
to the cicliter’s mental stote, wnd the stay 1s needed to

Tprevent tin fruciration of tie purpose of § f7a by a”

transicr of the prepecty subgeet to the voidable lien to o
bona file pucchinzer, Cf. Clode v Larremore, 188 US.

el pren Lo I this ruleelozz ped eperals to pre-
vent the - ontineatien of ooy preceesiine or act to enforee
a lien woen Uhie crediter has possession at the time of
bankrupioy. Thus a plelree may eniorce his hien after
bankrup:_ -, oo 1 Collior ™ 202(51 (31955 ; and a mort-
gamea v . Lo: Goamonced foreciczure procecdines in a

aad

state ol dernd o et Geret Lefore banliyugion may
continte t v Tt Lo g the stay, seed © 2 05{1].
Stnee 5.t 0 L 0 paroudiend Tevecieoure of 2 mmitonge
vnder a @ .0 o8 sale dora not ordinaviy depiive the
tnortoca o, of poocsiieon, boowever, the stay bars further

steps 1+ enf ni the martare slhough the fore-

clostire - e Dine wa eommterced Lotore bankiruptey, See
1Crae * 0z

the v 7 osimraet s Slevrara L et bed e banke

b s od prosedings Lo enforce

obtabluad
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ceedings within the 4 menths before bankruptey bul the
lien is no more than a step in the enforcement of a lien
obtained by such proceedings over | months before bank-
ruptey, the stay docs not operate against continuation of
the proceedings to enforce such priov lien. Cf. Strafon v
New, 283 U.S. 318 (1931); Melcalf v. Barker, 187 U.S. . :
165 {1902). Likewise proceedings on a judgmentawithin entered -

the 4-month period foreclosing a prior consensual or .
statutory lien are not subject to the stay of the rulel See unless the bankrupt
generally 1 Collier ¢ 2.63[1] (1968); 4 id. °F 6T.04[1]. retained custody
67.08011, 67.11 (1967). at bankruptcy.

Subdivisions (b}, (), end (d). Whether the enforcement
of a lien against property in the bankyuptey court’s cus-
tody by an act or pracceding afler bankruptey without
permission of the bankruptey court is void has been the
subject of conflicting views by the courts and commenta- -
tors. See 1 Collier © 2.62[1] & 2] (1963). This rule
consists with the view that such an act or proceeding is
void, but subdivision (c) recognizes that in appropriate
cases the court may annul the stay so as to validate action
taken during the pendency of the stuy.

No substantive right is abridged. enfarged, or modified
by a limited stay of the enforcement of a lien against
property in the court’s cu~tody or o lien petentindis vobd-
. able under § &1t Contineitol T Naf? Boak & Tins! Co. o
v Chivtego, L& T Byl 281 U5, BER, 676, GRT (1935).
The stay does not extend beyund the dismissal or closing
of the case in any event and may be terminated, an-
nulted. or mndifed earvtier on the compluint of the lienor
seeking relief pursuant to cubdivision (ev or (di. Such re-
lief may also result from a determinetion in the lepor's
favor on a complaint by the trustee, receiver, or other
party in interest seeking aveidance uf the lien or other
relief in an adversary proceeding  governed by Dule
TC1(2) or (3). If the court avoids the lien, preserves il for -
the benefit of the estate, or vrders the property sold free '
of the lien, the lien's vights aginst the properly are
termiiated.

The stav provided by this rule remmoins etfective dur-
ing the pendeney of the cise uttless sooner meshified by
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12 preceding sentence, the trustee shull as soon
13 as possible aftey his qualification reeord In
14 every such office a cortificd copy of the peti-
15 tion without schedules or of the order of ad-
16 judication, if any, or of the order approving
17 his bond. The recording of a copy pursuant
18 to this subdivision is not necessary, however,
19 in the county in which is kept the record of
20 the orviginal prozeedings in the casc orin any
21 office where such a capy has previnusly been
22 recorded.

23 (b) Personal Property. As soon as possible
94 after his qualification a veeeiver or, 1f a re-
95  ceiver has not done so, the trustee shall give
9G notice of the bankruptey to}fE‘T‘erv bank,
27 building and loan associntion, public utility
28 company, and landlord with whom the bank-
29 yupt has a deposit, Lo every inzurance ¢oni-
30 pany which has issued a policy having a cash
31 surrendey vatue payable o the bankrupt,
99 e oV0ry AbRer peoison ke L hold-
33 iny moncy or property subject o withdraval
34 or order of the bankruptd No notice need be
35 given, however, Lo any of the forenamed per-
36 sons who has knowledge or has previously
97 heen notified of the bankruptey, and 1o nn-
32 tice nesit be piven with respeet Lo property
39 exempt from execution.
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of the bankiupl's realy. Section 47¢ of the Act has im-
posed a duty on the truslee to record one of these pa-
pers, viz., the order approving his bord, wilthin 10 days
after his qualificetion, in every vouniy where the bank-
rupt owns nonexempi realty. Subdivision (a) of this rule
is an adaptation of § J47c but imposes a duty of prompt
recordation on a receiver if one is appointed, and on the
trustee if there has been no previous recordation. The
duty may be performed by recordation of a certified copy
of any of the 3 papers authorized to be recorded with the
effect of constructive notice under § 2ig of the Act, but &t
receiver may be able to record only a ecopy of the petition
and in any event cannot record a copy of the order ap-
proving the trustee’s bond. The definition of “to record”
in § 1(25) of the Act includes “to register or to file for
record or registration.” The rule excuses recordation in
the county in which is kept the record of the proceedings
in the case, since, as § 21g recognizes, such record is itself
constructive notice of the pendency of the bankruptey and
of the resultant divestment of the bankrupt’s title to
realty in that county. In re Kabbuge, 93 F.Supp. 516, 517
(Ref., N.D. Ohio 1930}, Recordation is not required in a
county where the bankrupt’s only interest in real estate
may be elaimed Ly him as exempt inasnaeck as postbank-
ruptey trdnsiers of such an interest are not detrimentul
to the estate.

Although there are no counties in Louisiana or Puerto
Rico, the provisions of §§ 21g and 17c of the Act refer-
ring to “county” have given rise te no difficulties in
practice or application of the law, Courts and counsel in
Louisiana read “parish' for “co:nly™; and in Puerto
Rico "county” is deemed to refer to the subdivizion in
which the bankrupt’s property ix located. In like manner,
the city of St. Louis, Mo., is regarded as a “vounty™ for
the purpose of § 21g of the Act. Since there is o state-
wide system of recordalion in Hawail, the word “state”
has in effect been snbstituted for “county™ in the con-
struction of the zume scctions. The same readimg should
be given subdivizion (@) of this rule
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Suhdivision (hy Section 70d of the Act severely re-
ctricts the U ansferahility of persnnal proporty of the es-
tate after bankrupley bul proteets certain gond faith
transferces. Subdivizion (L) of this rule, which is new,
recognizes the desirability of protecting the estate as
well as innocent depusitaries, bailees, and other persons
holding money and property of the eslate subject to
withdrawal or order of the bankrupl, against the risk of
postbankyuptey transfers. Failure lo give the notice re-
quired by this subdivision carvies no tmplieation that a
postbankrupley lransaction is therefore not sabject to
chalienge under 3 7ud of the Act er s nece-sarily within
the scope of the doctrine of Banlk of Murin v. Englard,
385 10.S. 99 (1966). Althaugh debtors on secounts receiv-
able owned by the bankrupt may be protected by §
70d{2) of the Act in respect to pustbankrupdey payments
under cerlain circumstances, i wonld be an onerous bur-
den and often impracticable to require the receiver or
trustee immedintely after his qualification fo notify ali
such debtors of the bankrupt. The duty of the ofticer in
respect to such property is to exercize reasanable dili-
genee in the discharge of the duties impozed ou him by
Rule 5301 (if o receiver) or Kule 605 (if the va-tec) and
by orders o the oty

Rr’.‘pm‘.\‘_f: P nT gaer e iy do e tos ] The Suties t-
posed by subdivisions G and () fall in the ficst insianee
on the receiver, if one is appeinted, and the trusice is ex-
cused to the extent that recordation or potification has
already occurred. If a schedule of the bunkrupt's prop-
erty has been fled, it will presamahly affond the receiver
and the trustee the best source of nfermation us to the
places where recordation should be made wad the persons
to be notified. In any event the receiver and the trustee
are required by this rule 1o exert ol yewonabie efforts
necessary to determine the phaes where recordation 1=
necessary pnd the pereons entithed o petioe e ender o

discharee 1hell respons Liem Grador 150 1 e it =0 i

pessible, Ree peneinle 1 Oodlier € 22 30 R 2 sl
CQTes[1] ooty Moeloehlon, B F SR
{14000
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Rule 603. Durden of Pronf as to Validity of
Post-Buankrupicy Tranfer

1 Any persen asserting the vadidity of a
2 ransfer undier § 704 of the Act =hail have
2 the burden of preof.

ADVISORY UoMAMUTTES'S NOTE

This rule is derived 1rom § 708055 of the Act

Rule 691, Acerunting by Prior Custodinn of
Property of the Fstate

1 () Avewoiiting Regeived. Any receiver or
2 trustee appointed in proceedings not under
3 the Act, assipnee for the benefit of craditors,
4 or agent, required by the Act to dellver prop-
5 erty in his posseszion or control to the trus-
6 tee or receiver in bankruntey, shall promytly
7 file a written report and account with the
& bunkruptey court with respect to the prop-
9 erty of the estute and hiz administration
10 theveof. e -
10 by Evanmirrtion of  Adwinisteotin Vg™

L - 5 ]

LR S S i
13 eharge: Bpen the filing of the report and ac-
14 count requived by subdivision () of this vule
15 and after an examination has been made
16 into the superseded admini=ztvation, the court
17 shall determine the propdety of =uach admin-
18 stration. including the veazonuableness of all
19 dishurzements i
2n i

L)
-
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any other party
in interest, oY
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any potoonorogquired to detiver propeiss Lt fr oo
reccive - i Lonkroptey snd Geoaceenint £ s LAY
of the peooocty of the ket woolir o2 by s el
of the Act. e Honlop, 518 U AN l‘.!'.I:);t'lﬂ!!I }
of. § Toa(®) of the Act. Toe examinal a3 subidivi-
sion (1) may be initiated (1) on the oo - anoof the
custodizn reguived to account under autrdivizion () for
-— - e an approval of his account and discharse thereom, (2 on
motion of, or ~————the filing of an objection lo the custodian’s account by,
o the trusteee receiver in bankruptey, ords3) on the
"' COlitL's 0% 1 initiath o, Ar-pebbedanidathe Nolate-Linle
A1) BT SIS SIS B s s Pre—prrReR-or
othar teansber thal e a-Sten o prestoding—the
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appointed e rsuant to Rule 201{a)d) g

4. Heno receiver or trustee has guaditivd, efe ma bie
- s

_] a receiver.

Rute 695, Mones of The Estate: Collection,
Deposit, and Dishe, st
(({) anhr’fl'un uf ]’,‘\'f-.’g, Copeers 9
Verer A trustee shedl o2t e prep

“f t.ll Cotale :iilli. '\'.;'i ! T S
(LIS R B AR P L.
(e ositar Lt S RPN O P S e

depo_ iU sl money rees v oy i i a (. -
nated depusitory, either in o cheling e
count or, if authorized by fhe conn in oo
Les t':-"t-l‘t‘;t.'iu:, arrolipler "_‘.«.\i?.

(o) Wb vpmats o fr e o b Wi
frustee shall widhedraw wnde oo
of the estate only b cheo o
approved by tiwe court.

Avvize sy Coe ety

Rule 914 appli
to any contest
matter arising
under this rul
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estate. Subdivision o ois an adeptaiion of § 17:(1) bue
omits reference to the duty to close up the estate expedi-
tiously. The ohjecitve of expeditinus admini:tration un-
derlics all provicions of titese rules, and every officer is
oblized {o pursue this objective in the perfoviance of
duties imposed on him by the rale-. See Rule 943,
Subdivizion (b)) s devived from § 47a(2) of the Acl.
Desigantion of a depository is governed by Rule 512, 'The
trustee will ordinarily jdace the money of an estale in a
deposit pavable on demand by cheek in order to perinet
prompt pavoient of dividends as reguired by Hule Sos
and to facilitnte expodittovs administration of the estate
The rule prescrves the authority granted in 1063 by e
amendment of § §7a(2). 77 Stal. 14, which enables the
court to approve the investment of the funds of the os-
tate in interest-beaving accounts and deposits, including
rencwable time certifieates of deposit, whenever it ap-
pears that the funds will necessarily be held by the trustee
for a substantial period. See Sen. Rep. No. 117 on
H.E. 2819, 88th Cong., Ist Sess. 2 (1963). The "interest-
bearing savings deposits, time certificates of deposil, or
time deposits-open aceount” referred Lo in § 17a(2) arve
all either interest-Leaving accounts or doposits within
the vule. The trustee’- duty ursder $17200 of the Act to

-

aecones Yoo all Trreee

Cieeive D pper-funde el eeinte
s inciuved an toe datie s preserii-d by Bute 2180
Subdicsiog ey anthorizes the trdstee to disburse
money of the estate nat only by check as permitted by §
47a(1) and General Order 29 Lut by any other method
approved by the eourt. The provisions of General Grder
29 requiring checks o Le countersigned Ly the julae,
referce, clevh, or an assistant and particularizing the
method of keeping a record of all disbursements ave
omitted as too vigid and detailed. Mechauisms far pay-
ments througsh bank avcounts are subject to techneleyival
and other chamgres wnd should not be frozen Ly rules that
cannet anticipate these doselopnn nts, e Danne, Ve oo
fin e Tl by Py U o ve Nenee Proasnl 10 2

l‘l.‘f‘f'-)h o gn gl eede vl S Ul 2 s Nac o0 T

Yale LT 7253 (1ot Tin rede dees not preennls the
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29 proceeding o =l property free of a li o, or
30 of any oiler inteirest for which the Lolder
31 can be compeied b tuke a money satisfac-
32 tion, iz governed by the rules in Part VL.

33 (4) Freevlion of Instrvmenls. After a
34 sale in accordance with this subdivision the
35 trustee ov receiver, as the case may be, shall
36 exccute such instruments as may be neces-
37 sary or ordere] by thi- cowrd to effectunde the
A3 trans=for o the puavcl ser,

39 {¢) Conponsation and Fllyibitity of Aue-
10 tioicers aud Appreisers. No auctioncer shall
41 be employed or appraiser appointed except
42 upon an order of the court fixing the amount
43 or rate of compensation. No oflicer or em-
41 ployee of the Judicial Branch of the United
45 States o the United States Department of
46 Justice shall be eligible to act as an aue
47 tioncer or appriizer. No yezifdence or licens-
453 Ing requivereant shall appiy to an anctioneer
A copl s agepraives cpmoinied ueder this

o0 ras:

Apvisony CodriTEE'S NOTE

This rule is derived from § 700 and g of the Act and
Gonerad Ovdei= 18 0 150

Sehel -5 D o, The fivet sentence of subedivision ) of
the rule recogrnzes that the appeintment of an opuraiser
may not abwias s be warranted by ooconsideratiom of what
is beat for the creditors. Although suel an appointment
s appeaentiy monedatory inoevery ease undor §T0F the
rule conforme to the pract™ul construetlon of the Lan-
Sucigee, Soe ol S s Heend D220 US0NE R0 ;
Povge oo Gorstad 1S P TOO, e aath Ul 19ty 1A
Callier 1122 0 1007y

Nl e b P ety RS ERTHIERTE B H S SRS EES N C

Tebews The ponv et o 1o conn b et 0 the eate Wit
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improvilent sodes by seltiner a mindmue o o oL prive”
In acdvines ol the sale or by refvsinge ¢S o of o ‘
sale rtoan dnade et prtes Sce 1N Cer, s
CRO0500CL Perva, reph i of the subdiviis oo alapte.
tion of General Order 15, .

Pavagraph (3) of subdivision (b)Y recornizes the adver- .
sary charaeter of the provecdirg by a trustee in seeking
authority to sell property free of liens or of a spouse’s
intevezt or of any other interest that can be liquidated
by foveed - olo of the proparty, If, howewer, the holder of~{ an admittedly valid
- livn o other interest wnennble te lehd oo 1 fully

ceonern? peadient,

protectc ] baoa deposil in Ceerar or 2
the sade moe b ordered withowt o o iiv of 2poael
versary hroceeding, The authority of the court to sell
free of liens rests in case law. See 1A Collier, sapira
€C70.99. The authority to eompol the banlrupt's spouse to
- accept ligquidation of her interest was recoznized by an
amendment of § 2a(7) of the Act in 1052 1 Collier ©
245 (1963). If, however, applicable nenbaalruptey law
docs not compel 2 spose 1o aceept a money salisfaetion
in Licw of her dower inteicat, the court of benkruptey
does not have the power under € 2a07) o determine and -
liquidate the dnterest. Tu e Jocoo) 86 V8upp, 600 (L1,
13

ol el . setheity to

St T }h- -

PR Y U L B PR

free of an ineiest t 1R Ubjert bocoin e e bt
without the holder's corsent. See Iv re Food ey Green
Milling Col lpe, 102 F20 279, 221 (Gth Cir, 191, ap-
proving sale of wheat by a trustec in bankruptey of a

warehimiseman freo of o dms of holho: - of win bonae re-

ceipts who were owmer  In common of the v et fooee

Blodgett 110 F.Supps 35 (1.DWis, 1035, approving
order fur ~ile of rea] ¢

tte owned by oo banhrant and
wife 2~ juint tenant- vhere bandiruptos aevered the ten-
ancy. Corpore Jouo 4Lk Cul feel TS 1720 1048 (Gth
Circ Prbin donvings sonten of e ot o Deenbpaptey to
ICHE FPRINS T e i b i i
O e N L A I VT AT SEEAS VS R
(RS T O R B S R T TS B AR
of progerrs O e o e
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matter after hearing
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to assume as a rejection until 80 days after the trustee's
qualification in order to afford creditors an additional op-
pertunity to evaluate the situation in respect to contracts
not assumed and to apply to the court for an order ap-
proving assumption of any additional contracts that ap-
pear to be advantageous to the estate. The rule
recognizes, however, that delay of the decision on
whether an executory contract should be assumed may
be unduly prejudicial to the other party. See, e.g., Samu-
els v. E.F. Drew & Co., 292 Fed. 734, 739 (2d Cir. 1923);
Silverstein, Rejection of Ezecutory Contracts in Bank-
ruptcy and Reorganizetion, 31 U. of Chi.L.Rev. 467, 473
(1964). In an appropriate case he may obtain an order
reducing the 60-day period ordinarily allowed for exer-
cising the option to assume. See 4A Collier, supra at 528.
Conversely it may be impracticable for the decision on
whether to assume to be made in the 60-day period ordi-
narily available, and the trustee or a creditor may cbtain
an extension in an appropriaste case. See, e.g., In re
Rochester Shipbuilding Corp., 32 F.Supp. 98, 100
{W.D.N.Y. 1940). Under the rule, however, the extension
must be sought and granted within the 60-day period.
Enlargement pursuant to the dispensation allowable gen-
erally under Rule 906(b)(2) cannot be had for the pur-
pose of rendering a contract amenable to assumption
after it has once been deemed rejected. The fourth sen-
tence of the rule, dealing with the effect of nonassump-
tion when no trustee has qualified, is correlated with the
provisions that apply when a trustee {ails to elect within
the time allowed.

The last clause of § 70b of the Act, which relieves the
trustee of liability for breaches of any contract or lease
occurring after an assignment to a third person, states a
rule of substantive law inappropriate for incorporation
into the rules.

Rule 608. Abandonment of Property




~

B~

A .
Yo om

The court may, on application or on its own initiative and after hearing
on such notice as it may direct, approve the abandonment of any property
and, without Teopening the case, may direct the abandonment of any property
of inconsequential value discovered after a case is closed. 1f a case is
closed without administration orf property of the estate that has been
scheduled, the property shall ve deemed to have been abandoned with the
approval of the court, and on reguest the court may, without reopening the

case, enter an ord:r approving the avandonment.

b s =
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S—the bankrupt-if it is-burdensome oy has no
4—netrealizablevalue

ApvIsoRY COMMITTEE'S NOTE

This rule is new but codifies the preferred practice de-
veloped under case law. See 44 Collier © 70.42[3] 1967);

MacLachlan, Baakruptey 119¥(1956). Many-local rules

-0 are 4o the same effact, S.5:& EDN.Y, Bankr. R. 14(d)-
N.D.iil. Bankr: -R——iSGth—rs—parhcui‘n']'ﬁmwm't‘anfth‘l{

Rule 609. Redemption of Property from

Lien or Sale

1 On application by the trustec and after
2 hearing upon such notice as the court may
3 direct, the court may authorize the redemp-
4 tion of property from a lien or from a sale
[ E¥ pn_execution or—foreelesire in aceordance

6 with applicable law.

ADviSorY COMMITTEE'S NOTE

'

This rule is a revision of General Order ‘_’8;‘()1‘din:xril_v
the secured creditor should be given notice of the trus-
tee's application so that he can raise any objection he
may have to the proposed rvedemption. I he 15 in posses-
sion, however, and ralses an abjection o the redemption
that makes his eiaim to continued pe cession noae than
coi~rable, the trustee may be regquires o cemmence
plenary action. See 1A Collier © T8 (1467).

linsoiar as it leals
vita redemption of
pruperty.,




!'Ho\

While it is clearly desirable for any abandonment by the trustee to be authorized

R .'meg Il

by an express order of the court, the second sentence of the rule adopts the case

R

law that treats the closing of an estate without administration of scheduled

assets as gantamount Lo an approval of abandonment. Spatrhawk v. Yerkes, 142 U.S.

1 (1891}); In re Malcolm, 48 F. Supp. 675 (E.D. Il1I. 1943); Beck v. Unruh, 37 Cal.

of approval, which
2d 148, 231 p, 24 13 (1951). A formal order/may be necessary to enable the

bankrupt to transfer marketable title to realty owned at the time of bankruptcy,

is obtainable under the rule without the necessity of reopening the estate.

Compare Saper v. Viviani, 226 F. 2d 608 (2d Cir. 1955); and see MacLachlan,

Bankruptcy 119, 366 (1936). The rule also provides an effective, expeditious,

and inexpensive solution for the vexing problem that not infrequently arises
when property belonging to the estate is recovered after the case is closed but

it is of insufficient value to warrant the reopening of the case. The rule

constitutes na limitation on the right of any party in interest to apply for and

obtain an order reopening the case pursuant to Rule 515 on a showing that there

are valuable assets that the creditors are entitled to have administered for

their benefit.
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Rule 610, Proccention o0 PMeferse of ro-

ceadizns by Triivs o Boroives

The trustes or reeeiver may, with o vithi-
out court approval, prosecute or enter his
appearance and defend any pending aetion
or proceeding by or against the bankrupt, or
commence and prozecute any action or pro-
ceeding in behall of the estate, before any
tribunch

=1 ON O o O N -

ADvVISORY COMMIITEE'S NOTE
This rule is derived from subdivisions b, ¢, and e of
§ 11 of the Act.

Rule GI1. Preservalion of Veidable Transfer

Whenever any transfer is voidable by the
trustee, the court may determine, in an ad-
versary proceeding in which ave juined per-
sons claimine interezts or vights in the prop-
erty suhiect to the trgns=fer, whothor {he
transfer =hzll be avoided ody or shall be
prezerved for the benefit of the estate.

-l S O B DD DD

ADVISORY COMMITTRE'S NOFE

This rule is derived from provizions in §§ 60, 67a(3),
67c(2), 67d(6), and Toel2) of the Act. The puv.et o pre-
serve a voiduble lien for the benefit of the estate prola-
bly inheres in the cowrt of bankrupley as a court of eq-
uity. CF. Jorden v, Hamlett, 312 F.24 121, 124 3th Cir
1963Y; In re Fdward Bibiager, Ine., 12 App.Divo 24 207,
230 210 N.Y.S.2d 219, 821 (1961) ; Kennedy, Tée Trister
L ]a‘fﬂ!.’.'r'l'j‘-"'j el u N reof o Jitos el b TPV
Conpo reced Cade 605 Mich ey, TS, LIS b o100y,
This rule is appl wble whenover the questios nrs s
whether a ransfer shonld boavoldod enly or proscaed

Tor the e oD ol e et
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Al persons ~laiming irterests or rights in the prop-
erty that mayv be held subject to the rights of the trans-
feree and thus of the trustee by the order of preserva-
tion should be joined as parties in the proceeding .
governed by this rule. Any person holding an interest su-
perior to that of the transferee and not challenged by the
trustee need nct Lo joined in the proceeding since his
rights would not be affected by the order of preserva-
tion. The huolder of such a superior interest should never-
theless be joined as a party t~ auny proceeding in which o

sale free of hix interest is contemplated, wh the .4 .
validity and priority of the interest are not in question [““1955
and thevi ot : 5
S thogale. See Rules 701¢3) and 606(b}3} and the aceompa-
R Pratoc- | nying Notes.
! Do terTic ot e Although % 67d¢6) and 70ei2) of the Act authorize the

preservation of veidable obligations for the benetit of the

estate, no instance of the application of either of these
preservation provisions has been found in the reported
cases. In any event, the determination of the validity and
priority of unsecured obligations of the estate 1= gov-
erned by Rule 3n6.

Rule 612. Proceeding to Avoid Indemnifying
Lien or Transfer to Survety

If a lien voidable under § 67a of the Act
has been dissolved by the furnisning of a
bond ar other obligation and the surety there-
on has been indemnitied by the transfer of,
or the creation of a lien upon, nonexempt
property of the bankrupt, the surety shall be

e OO [N e

o en

———— 1 juined as a defendant in any proceeding to
: 8 avoid theMlien er—teawsfer. Such proceeding is
9 governed by the rules in Part VIIL If an
0 order iz cntered for the recovery of indemni-
1
2

fving preverty in kind or for the avoidance
of an indemnifving fien, the court, gpun mo-
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tion by any party in interest, shall ascertain

the value of such property or lien; if such

value i less than the amount for which the
1= indemnity, eethe 3

the-lien, the_transferes or ]ipnhn]rtm-_}rn;zy_

Tt

cleet to retain the property eflien upon pay-

such

‘—-{the surety

ment of the value so ascertained to the trus-
toe or debtor, as the casc may be, within
such time as the court shall fix.

Anvisory COMMITTEE'S NoOTE

This rule is derived from § 67u02) and (1} uf the Act.

JOI’
P




PART VI ADVERSALRY PROCEEDINGS

[N.b. The wwmbering of the rules in this Port VI is cor-
velpted with the vaonbering of the Fedoral Rudes of Civil
FProcedure.}

Rule 701. Scope of Rules of Part VII

1 The rules of thizs Part VII govern any pro-
2 ceading inztituted by a pariy bafore 2 bank-

ruptey judge to (1) recover mouey or prop-
4 erty ¥(2) determine the validity, priority, or
5 extent of a licn or other interest in property,
6 (3) scll property free of a lien or other inter-
7
8

i r fhon

under Hace

est for which the holder can be compelled to
take a money satisfaction, (4) object o or
9 revoke a discharge, {5) obtain an injurcli(m
10 (6) obtain relie? from a stay as provided in
11 Rule 401 or 601, “H—eavoid—an—eblontion
12 omierRobk—288—m— &> ¥Ydetorinins the als- EL———~
I5 charger hAn coof a dedt, Such a procediing '
14 shudl e Tnown as an adversary piocceding.

AIVISORY CoMMITTEE™S NO

The rules 1n Part VII{T0] to 782 inclusive) govern the
procedars:! asp-oi- of most of the htgation within the
Jurisdictinn of the court of bankruptoy, The procedure in
plepary actinnzg or procecdings, on the ovther hand, is
governed by the Federal Tiules of Civit Procedure when
brought in Upited States diztriet courts and by applica-
bie state rules of oivi! procedure whoon brousht in state
: on smnd b vacite

covrts Procew Tipe s
voin Part VI e

1 o7
L

ol ! e
codine 1o v Lickh

the oxtent prov el
the rule- 0 et W ardhvodirac T gnchole those

1l

L
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proveht te avedd transfers of the bankrupt ur der $31 600
67, und 70 of the Act when plenary acliens are unneces-
eary; rechimation proceedings filed by s securutd ereditors.
benefieiaries of trusls, and bailers of property i the cus-
todv of the court; procecdings initinted by vountercliims
by trustees and receivers for meoney or property {rom
creditors whe have filed claims (Rule 306(c}); procewlings
to seli proparty free of lens and spouses’ inferests (Rule
GOG(DINR)); proceedings vn bounds vnder § § &0n aud 69 of
the Act (Bules 212(f), 312(d), and 923); pr mouhn:f,-- to re-
eaver exeessive dividends under § 57 of the Act -i-!-lﬂa(*?(‘d—

S T TTTELP PETN LT UTRETE Coo) S PRI TP E 1% DEP: I P TS PUITLY AW FA IS I
B T g WARri it Ma e AN

wetinna by trustee: and vecelvers for recovery of money or
proporty aeinst defendants whe consent to tria! Lo fore
referee; proceedings to delermine whelher discharge
should be denied because of an ehjection grounded on
§ ldc of the Act (Rule 401} or revoked as provided in § 1D
of the Act; procoedings for injunclions under 3% 2a(15).
1ta, and 17e(}) of the Act and for velief fromn stuys
provided by Rules 101 and 601; WW

abliralinre e ieat 4 lo i 1n.\ 3 a
il T

PEeY Fan
it EalIIasrasisiatEsEaa LTy Brple—di+b4

and proceedings i:;itmud pursuant to § t7c of the Act to
dete rmiine the discharpeability of paltu'ul:n‘ debts of the
Fesnkrapt and to ohtain judgments on those not dizcharped
{Bule A0y,

1f 2 Benor seoks pelie” from a -1 v 1oov e d by Hulb
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Rule 704. Process; Service of Summons,
Complaint, and Notice of Trial

(a}) Summons and Notice of Trial: Issu-
ance and Form; Service with Complaint.
Upon the commencement of an adversary
proceeding the bankruptey judge shall set a
date for trial and shall forthwith issue a
summons and notice of trial. The summons
and notice shall conform substantially to Of-
ficial Form No. 26 and shall be served to-
gether with the complaint on the defendant
in one of the modes authorized by this rule.

(b) Personal Service. Service of the sum-
mons, complaint, and notice of trial may be
made as provided in Rule 4(d) of the Federal
Rules of Civil Procedure for the service of
process. Personal service may be made by
any person not less than 18 years of age who
is not a party.

(¢} Service by Mail. Service of summons,
complaint, and notice of trial may also be
made by any form of mail requiring a signed
receipt as follows:

{1) Upon an individual other than an in-
fant or incompetent, by mailing a copy of
the summons, complaint, and notice to his
dwelling house or usual place of abode or to
the place where he regularly conducts his
business or profession.

{2y Upon an infant or an incompetent
person, by mailing a copy of the summons,
complaint, and notice to the person upon
whom process 1= preseribed to be served by
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the law of the state in which service is made
when an action is brought against such de-
fendant in the courts of general jurisdiction
of that state. The summons, complaint, and
notice in such case shall be addressed to the
person requirad to be served at hig dwelling
house or usual place of abode or at the place
where he regularly conducts his business or
profession.

(3) Upon a domestic or foreign corpora-
tion or upon a partnership or other unincor-
porated association, by mailing a copy of the
summons, complaint, and notice

3]
r

whors such-erganization-regularty-earries-on

(41 Upon the TTnited States, by mailing a
copy of the summons. complaint, and notice
to the United States attorney for the district
in which the action is brought and also to the
Attorney General of the United Statas at
Washington, District of Columbia. and in
any action attacking the validity of an order
of an officer or an agency of the United
States not made a party, by also mailing a
copy cf the summons, complaint, and notice
to such officer or agency.

(3) Upon any officer or agency of the
United States. by mailing a copy of the sum-
mons, complaint, and notice to the United
States as preseribed in paragraph (4) of this
cubdivision and also *o the officer or agency.
If the agency is a cu. poration. the mailing
shall be as preseribd in paragraph (3) of
this subdivision of this rule

6y Upon a state or municipsl corporation

directed to the
attention of an
efficer, a managing

or general ageat, OT
to any other agent
authorized by appoint-
ment or by law to
ceceijve service of
process and, if the
tgent is one autho-
rized by statate to
receive service and
the statube 56
reguires, by also
mailing a copy to the
defendant.
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or other governmental organization thercof
subject to suit, by mailing a copy of the sum-
mons, complaint, and notice to the person or
office upon whom process is prescribed to be
served by the law of the state in which serv-
ice is made when an action is brought
against such a defendant in the courts of
general jurisdiction of that state, or in the
abzenee of the designation of any such per-
son or office by state law, then to the chief
executive officer thereof.

(7) Upon a defendant of any class re-
ferred to in paragraph (1) or (3) of this
subdivision of this rule, it is also sufiicient if
a copy of the summons, complaint, and notice
is mailed to the person upon whom service is
prescribed to be served by any statute of the
United States or by the law of the state in
which service is made when an action is
brought against such defendant in the courts
of general jurizdiction.of that state.

(8) Upon any defendant, it is also sufli-
cient if a copy of the sumrons, complaint,
and notice is mailed to an agent of such de-
fendant authorized by appointment or by
law o receive service of process, at his
dwelli..g house or usual place of abode or at
the place where he regularly carries on his
business or profession and, if the authoriza-
tion so requires, by mailing alse a copy of
the summons, complaint, and notice to the
defendant as provided in this subdivision.

(d) Service Pursuant to Court Drder,

(1} Service in Acecordance with Federal
Rule of Civil Proccdire Sie). If a party ecan-
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not be served as provided in subdivizica by,
(c), or (iv of this rule, the court may onde
the summons, complaint, and netice of trial
to be sorved as provided in Rule die) of the
Federal Rules of Civil Procedure for service
of summons, notice, or order in licu of sum-
mons.

(2) Service by Publication. If a party to
an adversary procecding to deteimin: o pro-
tect rights In propervty in the custely of the
court cannot be served as provided in subdi-
vision (D), (¢), or (i) of this rule, the court
may otder the summons, complaint, and no-
tice of trial to be served by muiling copies
thercof to the party's last known address, if
any, and by at least one publication in such
manner and form as the court may direct.

fe) Time of Service. Service under subdi-
vision (b) shall be made within & days after
the issuance of the summous. I{ scrvice is
made under subdivision (¢}, the summoes,
coinplaing, and watice of trial shall be depros-
ited in the mail witiin g(lu_\‘s after the issu-
ance of the swmmons. Service under subdivi-
sion () or {1} shall be made within the time
tixed by the court. If a stimmons is not timely
served in accordance with the foregaing pro-
visions, another summons shall be iz2ued and
served and a new date set for trial.

tf) Territorinl Limits of & ffective Service.

(1} The summons, together with the com-
plaint and notice of trial, and all otl.cr proc-
ers except a subpacna may he served wonyv-
where within the United States, “United
States,” as used in this subdivision, inctudes

!
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the Commonwealth of Puerto Rico and the
territories and possessions to which the Act
is or may hereafter be applicable.

(2) The summons, together with the com-
plaint and notice of trial, and all other proc-.
ess except a subpocna may be served in a
foreign country (A) on the bankrupt, any
person required to perform the duties of a
bankrupt, any general partner of an adjudi-
catcd partnership, or any attorney who is a
party to a transaction subject to examina-
tion under Rule 220, or (B) on any party to
an adversary proceeding to determine or
protect rights in vroperty in the custody of
the court, or (C) on any person whenever
such service is authorized by a federal or
state law referred to in Rule 4¢d)(7) or Rule
4(e) of the Federal Rules of Civil Procedure.

(3} A subpoena may be served within the

tervitorial limits provided in Rute 45 of the
Federal Rules of Civil Procedure.
C(y) Prooi of Service. Service of Process
under the foregoing provisions of this rule
shall be proved as provided in Rule 4(g) of
the Federal Rules of Civil Procedure. When
serviee is made by mail, the proof shall in-
clude the =igned receipt or o her evidence
satisfactory to the court that Jelivery was
made to the addressee or that aceeptance was
refused by the addvessce. Failure tv make
proofl of service dovs not affect the validity
of Gie service.

ifiy Ltk ..7;' Lrves; Amepdin ot Service

ra

of procos mdee tis rele shadl be effective
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171 notwithstanding an errer in the papers
172 served or the manner or proof of service if
173 no material prejudice resulted therefrom to
174 the substantial rights of the party against
175 whom the process issucd. Amendment of
176 process or proof of service thereof may be al-
177 lowed as provided in Rule 4(h) of the Fed-
178 eral Rules of Civil Procedure.

179 (i) Alternative Provisions for Service b a
180 Forcign Couilry. If service of the summons,
181 complaint, and notice of trial er of any proc-

182 ess is anthovized to be effectod upon & party
183 in a foreign country, it may also be made
184 and proved as provided in cubdivision (1) of
185 Rule 4 of the Federal Rules of Civil Proce-
186 dure.

ADVisORY COMMITTEE'S NOYVE

Rule 701 is an adaptatien of Bule 4 of the Federul
Rules of Civil Procedure. The latter rule has been ap-
plied in contestad proceedings in bankruptey, Slacum v
Edoards, 168 F.28 627, 651 (2d Cipr. 1918

Suhdivizion o) of this Bankiptor Bule 1ilke the corre
sponding subdivision of the Civil Lule, provide: for the
isstanes of a senanons apon the filing of the complaint
thal cchwarness an adversary proceeding. Thiz rule,
however, requires the bankruptey judye to set a date for
trial before izsuanee of the summons so that notice of
the trial dote may wecompany the sumnmons. The [orm of
the sumimons anrd natice of trial is set oul in Official
Form Ne. 26, subiect to zuch alterition as may be neces-
sary when, for example, service 1x mide pursuant to a
statute or 1ule of court under subidivision (d) of this rule
and the stotute o rule requives 1 different form. A mis-
Gibie i the form u=ed should ordmarily be luomies <

Error o bl Uooerrectnen by speridiment areler aubili-

Lisior i mee 2 Moo Too Lolub 1
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Designation of the date of trial in advance serves an
important objective of bankruptey procedure. As the Su- )
preme Court observed in Katchen v. Landy, 382 U.8. s
323, 328 (1966), *this Court has long recognized that a :
chief purpose of the bankruptey laws is ‘to secure a
prompt and effectual administration and settlement of
the estate of all bankrupts within a limited period.’"

Provision for disposition without the delay that is the
usual incident of conventional litigation is one of the
means chosen to effectuate that purpose. 7d. at 329. In
the typical case the date for the trial should be set not

30]

later than"25 days after the filing of the complaint. Such

a period accommodates the provision in Rule 712(a)

which fixes the time to answer in the usual case as E(f/_@

days after issuance of the int. Unless the defend- [f"m'nm

ant interpeses a defense or objection which requires sev- ————

eral days for trial, or a postponement to enable the par- =
ties to prepare for trial, the adversary proceeding can

thus be determined within the time normally allowed for

the service of the answer to a complaint filed in an ordi-

nary civil action. If the plaintif amends his complaint or

if the defendant serves a motion, counterclaim, or cross-
claim, the time for filing responsive pleadings is likely to

As indicated in the Note
accompanving Rule 409,
however, the trial of
issues presented by a
complaint seeking deter-
minatien of the discharge-
ahilitv of a debt under
that rule will ordinarily
be set for a dare after
tne disposition of the
question whether the
hankrupt 1s te be granted

a Jdischarge,

extend beyond“88 days after the issuance of the sum-
mons, and the setting of a new date for trial will often |
be necessary r advisable in such event. Likewise if ei- 3
ther party seeks discovery before the date set for trial, it . ‘
is likely that a new trial date will have to be set. A court
setting an early date of trial under this .ule should be
liberal in granting requests for continuance having a
plausible basis. Boyd r. Glueklich, 116 Fed. 131, 134 (Sth
Cir. 1902); Drake, Contested Matters and Er Parte Pro-
cedure in Bankruptey, 19 Mercer L.Rev, 318, 320 (1998).
he practice of setting a date for trial in advance of
service is nonetheless justifiable as a measure that will
expedite the disposition of the major portion of litigation
governed by the rules in Part VII. Although the setting
of the trial date and issuance of the summons and notice
of trial are made duties of the bankrug tey judge, both are
ministerial functions delegable under Rule 306 to an
assistant.




—————
T —

| Fwiig o verporation,

Pasltion or

———— -—

Lattaersning, or ather
anlneorsorated

s iarion 6y miil opur-
stadt “u paragraph (3) of
aubdivision (), i is not
svesary YTor the offjcer
ST oagent of b - defendant
Leome nhimed in (e adedress
~oolong s othe o mail o is
tlare o 10 Uy defendant's
Provcor adjre-- oand directed
1 Lhe ctterto. o of the
oo [P I DY oref-
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Subdivision {a} recognizes that service of the sum-
mons, complaint, and notice of trial may be made by per-
sonal service, by mail, by one of the modes prescribed by
Rule 4(i) of the Federa! Rules of Civil Procedure when
service is to be effected on a party in a foreign country,
or, when ordered by the court pursuant to subdivision
(d), by publicatior or one of the modes authorized by
Rule 4(e) of the Federal Rules of Civil Procedure.

Subdivision (b). When personal service is the mode em-
ployed, subdivision (b) follows Rules 4(i}1' and 45(c) of
the Federal Rules of Civil Procedure in recognizing the
eligibility for making such service of any nonparty who
ia not less than 18 vears of age.

Subdivigion (e). Serviee in contested proceedings in
bankruptcy cases has usually been effected by mail. See
Drake, Contested Matters and Exr Parte Procedure in
Bankruptey, 19 Mercer L.Rev. 318, 320 (1968). It is con-
templated that most service under this rule wili continue
to be by mail as explicitly authorized by subdivision (¢)
because of the resultant savings in time and money. Cf.
4 Wright & Miiler, Federal Practice and Procedure—Civil
564, 591 (1969). Only a mode of mail requiring a signed
receipt is authorized to be used in view of the necessity
for proof of the service. Subdivision (c) is itself an adap-
tation of Rule 4(d) of the Federal Rules of Civil Pro-
cedure for the purposes of mail service.,

Subdivision (d). Service in the manner permitted by
Rule 4(e) of the Federal Rules of Civil Procedure vr by
publication is authorized by subdivision (d) of this rule
but only when personal service, service by mail, or, when
the defendant is in a foreign country, service in accord-
ance with Rule 4(i) of the Federal Rules of Civil Proce-
dure cannot be made. Service by publication pursuant to
paragraph (2} of this subdivision is further restricted to
adversary praceedings to determine or protect rights to
property in the custody of the court. The court is author-
ized by Rule 908 to determine the form and manner of
publication in the respects not prescribed by this para-
graph.

Subdirvision /¢). Since the date for trial is set under
subdivision (a) before the issuance of the summons and
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the time allowed for filing responsive pleadings under
Rule 712 starts to run with the issuance of the summons,
B it is imperative that service under the rule be made with
T dispatch. AY-day limit is thus generally prescribed for
' service of the summons after its issuance. When the

service is made by mail, the paper
deposited in the mail within the $-day period. Insofar as
compliance with subdivision (e) is concerned, -the—effeet 3
sentenee-of Ritte-bib)-of-the-Federat-Rulesof Givil-Proee-

tService | —dure—{“Serviea' by mail is complete upon mailing{ ) but = o
proof of service is governed by subdivision th) OEW 45 provided in Rule
rule. When service is made pursuant to subdivision (d) | 906(e), _
(i.e., in accordanee with Federal Rule of Civil Procedure
4(e) or by publication), tne court should take nto account
the mode of service and all the circumstances in fixing
the time for making the service.

Subdivision (f)1). The most important change from
prior practice authorized by this rule is the extension of
the territorial scope of effective service by paragraph (1)
of subdivision (f) to include all of the United States. The
power to extend the reach of process in bankruptcy cases
has been generally acknowledged. t Collier ¢ 2.11[2]
(1968); 2 Moore 1293.15 (1967); Note, 80 U. of Pa.L.Rev. -
960, 962-631 (1941); cf. Slocum v, Edwards, 168 F.2d
627, 631 (2d Cir. 1918} The necessity for service of proc-
ess beyond district and state boundaries in reorganiza-
tion proceedings under the Act has been recognized by
the Supreme Court in Er parte Baldwin, 281 US. 610,

615 (1934), and Centinental [NMinois National Bank & Trust
Co. v. Chicage, R.I. & Pac. Ry., 234 U.S. 648, 63281
(1935). The power to authorize such service was predi-
cated on the court's jurisdiction of the debtor's property
“wherever located.” This power was said to entail “[als
a necessarv consequence . . . the power to preserve and
safeguard the property for the benefit of the trust es-
tate,” including “jurisdiction to enjoin, in a proper case.
interferences with the property, and . . . the power to
send process to that end for service upon the persen to
he enjoined ‘whevever they may be found within the
United States. Confinental HlNat.Bank & Trust Co. v
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Chicago, RI. & Pac.Ry., 294 U.S. at 683. The property
in the pozsession of the Lankrupt at the date of the filing
.of 2 bankruptey petition passes into the custody of the
court of bankruptey to no less extent than does the prop-
erly in the possession of a debtor at the filing of a reor-
ganization petition. MacLachlan, Bankrupfcy § 194
(1956); 1 Collier, supra €€ 2.06, 2.11[1]; 2 id. €€ 23.01,
23.05 (1961). The rationale supporting exiraterritorial
service of process in recrganization proceedings thus ap-
plies wilh cqual validity to those in straight bankrupiey.
See Muzsman & Reisenfeld, Jurisdiction in Dankiupley,
13 Lave & Coaternp. Prob. 88, 99 (1948). It is Lo be noted,
huowever, that plenary actions which may e brought in
the court of bankrupicy in a reorganization case by vir-
tue of the exclusion of § 23 from Chapter X of the Act,
Williwms v. Austrian, 331 U.S. 642 (1947), do not lie
within the jurisdiction of the court in a bankruptey case,
i.e., unless there is consent. Accordingly, such cases as In
re Standard Gas & Electric Co.,, 119 F.24d 658, 663-62
(3d Cir. 1941), suslaining objections to extraterritorial
service of process attempted by lhe trustee in suing on
causes of action belonging to the debtor's estate would
not be affected by this rule.

Paragraph (1) of subdivision (f) autierizes nationwide
service of prosess other than a subpeonn on any parly to
an adversary proceeding. The rule thus overrules such
cases ns Gathuny v. Bizhop, 1T7 F.2d 567, 569 (1th Cir,
1949), insofar as it held or implied that the court of
bankrupicy sitting in Nerth Carolina could not enjoin an
action in Uhnews. Insofar as that case rested on the im-
plicotions of Leecal Lonn Co. v. Hunf, 292 U5, 234
{1930, it has been overvuled by §§ 14 amd 17e(1) of the
Act. An adversary proceeding may be transferred under
Rule 782 tn any other district in the interest of justice
and for the convenience of the parties and, as pointed
oul in the Note accomparyving that rule, a court shoutd
be particulurhy hespitabie o a motion fur transfer when
the defenddant ye-idos or bas his princtad plice of bust-
tid di tince Droan the district where the

Ness L S

A Tudrent for the recovery of

Citser 14 o oindiniy Heney
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or property rendered in the court of Bankrupley may be
recistored inoany olhor district upon eompliance with the
provedure authorized by Rule 921{h) and 28 U.5.C
§ 1953

Puragraph (2} of subdivision {f}) authorizes sevvice on
certain parties in foreign countries. The premise of in-
cluding the bankrupt and the other persons listed in
clause (A} of the paragraph is that the court must have
the power to procerd against the bankrupt and the pet-
song associzted with him in the manner indicated for the
purpores of administering the eslale notwith<tunding
their sheence [rom the conndry. Cf. §§ Ta(I® wrad 10 of
the Act; In re Wood & Hendersen, 210 U.S. 216, 257 51,
957-58 (1908) (helding that re-examination of !:nk-
Fupt’s attoryney's fees under § 60d of the Act can bn- had
only by the court administering the estate and that notice
by mail to aitmmeys outside the district sufficed); Sf- ge-
man v, United States, 425 F.2d 984 (9ih Cir. 1970) (sns-
taining conviction of bankrupts for concealment of as-
sels nolwithstanding lack of personal serviee of proress
upon them and their presence in Canada during the time
the offenses were committedy, Beaitez v, Ancieni. 127
F.2d 121, 125-26 (Ist Cir, 1912), cert.denied, 317 Vi3
690 (1%43) (involving service on nonrvesident he.r 3
dovdnr wha died after filing of pelitiony; 0 e V-
Lr, 200 Fed. 743, 716 (5th Civ, 1921) (invidsing pariner-
ship adjudiented in the District of Montana and an al-
lesed partner residing in Iowa); 1 Collier € 7.16 (1ub0).
Clwse (&) woubl averrule such cases as el t o
Dot loe, 218 128 102 (1910), insofar as it requires ancil-
lary proces ©ogs against a nonresident presidond Eoa
corporate bankrupt tn turn over corporate records in an
adversary procecding, and Nall v Hogdsor, T0 F 2d 1Y
(ith Cir, 193D, reversing a turnover order arain-t the
presidert of a4 eorporate bankrept sersod by il oe e
president”  attorser in annther state. The validity of
service un o pin iy endside the country in opder to deter-
mire er profect ricts G property located in s county;

has freuedly boer ve o [ e Bk o0

§3 02, % s e Coum o of Laws 3 28
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1Ty ML cep FOSROIVCTY (1NGE,, L Wiright & Diller,
Fedoral Fractice & oo edis e - -Croil adh (18969) ;=ee fu e
Granite City Bank, 107 Fad, 818, 8326.-22 (sih Cir. 1094)
Clause (C) ef naragrapl (2) adopts the prinisiens of
Rules -1e4) 17) and d{e) of the Fedesad Rules of Civil Pro-
cedure insofsr as they authorize foreign service of proe-
ess. Sece geuovally 2 Joore € 105 (2d ed. 1961 A
Wright & Mitler, Federal Pructice and Procedioen Civil
§ 11383 (1969). No provision of this rule, of course, extends
service of process for the purpose of plen:oy Hiizalion
brought by or against the trostee or the hiadkrug!,

Pavagraph (2) of subdivision (f1 15 identfca! tothe ast
sentenve of Rrle () of the Federal Rulex of Civil Proce-
dure. Tunkrupley Rule 916 provides that Lule 153 of the
Federd] Rules of Civi) Procedure applies in hankraptey
cases with qualifications not relevant here.

Subdivision (g) fullaws Rule (g} ¢f the Federal Rules
of Civi) Procedure in vespeet to reguiring proof of serv-
ice, but parlicularizes the nead, when service is made by
mail, for a signed reecipt or othey evidence of delivery or
refusal of the mait by the addressce.

Subdivisian (k) gives the eourt the same discretion to
allow zmendinent of process or proof of service as that
granted by Bule 2¢h) of the Federad Rules of Civit Proce-
dure but also reeepnizes that nsubstanind s eenprejt-

ditinl errors vrcurring in popers sorvel e thi-orule

and in the proof of service may he diceesandeds See adso
Rule 905,

Rute 705. Service and Filing of Pleadings and
Other Papers

1 fap Seceices Subdivisions @y, (b, and {e)
2 of Rule b of the Pederal Rules of Civil 'ro-
3 cadure appiy in adversary procecdines,
4 whoen service of pleadings en parties in de-
A fault i- i uived by subddivision o of that
6 rule. <eeviee bt beoeede an the manner
T oeoviied S ecies of amunens in Rale

8 Tl
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9 (b) Filing. AN papers after the complaint
10 requived to be served upon a party shall 1o
11 filed with the court not later than the soend
12 business duy follewing service.

Apvisony COMMITTEE'S NOTL

Subdivision (). Subdivisions (a), thy, and (¢} of Euie
5 of the Federal Bules of Civil Procedure preseribe the
mode of service of parties after the compluint. For -
purposes of applyving these sthdivisions in adversary piv
ceodings it s necessary to dislinguish between partic~ o
a bankrupley case, which Is initinted by a petition t-cn
tule 101), and the parties to an adversary proceeiing,
which is initizted by a complaint (see Eule 703). Purties
to a bankrupley case include not only the petitioners, the
bankrupt, aud the trustee er veceiver bul any persan who
has filed an appearance in the case and creditors who
have filed proofs of claim. 2 Moore 1354 (1961}, Sububivi-
sion (a) of Rule 705 is to be taken to require service nuly
on parties to the adversary proeeeding. F.eonomiecal hanlk-
ruptey administration and the need for full exchiang. of
information amens the parties in interest are appropn -
ately agenmmailate d therely. fhal. '

Natices ta creditors of proceedings not subject to rules
in this parl are governed by Nule 203 See atse Rule 0144,
prescribing the procedure for contested matlers other
than adversary proceedings.

Subdivision (h). Nule 5303 governs the place and otacs
aspects of filing of pupers with the bankruptey conrt
Subdivision (b of Pule 705 supplements Rule 500 by pre-
seribing the tine allowed for the filing of vapers re-
quired to be served in adver-ary procecding. . The aliow-
able time is subiected to fixcd lmits vather than bedit to
Ty et the Fed

vesto- [ ST

the “reasonable thne” standiod of Tale o
eral Bulea of (vl Pooce vt st
ing the procoebinga

(NG T e o




AN N Yo O T
115 o2l s w23 Cop 10 The il

. 1 the ermirencement o

In eovneciion 3

thil
oo
N

case #nd the forna ar oF Gssues moa centested pro-
ceeding governed by Parl [ are a pelition end an anaver
therctu, as provided i Rules 101 and 112 When the
Banl.ru;tey Rules, other than these in Parts ] and VI,
refer goneratly to Uphoadings,” as in Rulos O and O17,
the inclusive denntiion of Bule 901{10) groverns.

Rule 708. General Rules of Pleading

Bule § of the Federal Rulez of Civil Proce-
dire. except clause (1) of subdivizion {a)
thereof, applies in adversary proccedings
All statements in pleadings shall be made
subject to the obligations set forth in Rule
allan

o O oo X

Apvisory COMMITTEES NOTE

The eourt’s jurisdictinn f an adversary proceeding
mayv be prediated an consent, which may be implied, 2
Collier € 20 0% (1051); M Laclilan, Buekruptey 206-07
(1956Y, The caption appropricte for use in an adversary
proceeding fee Ol Form Noo 23) apprises the de-
fendan' ¢f the favt that the complaint s filid s a pro-
conding fror pen e bankranthoy eeee Aceerdingly, there

fm Loy oLty Tos the 2t of the rreunds of Jurisdic-
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tian as provided in Rule 8a)1} of the Federal Rules of
Civil Procedure. Objection te the couwrt’s jurisdiction is
poverned by Ruole 014,

Exc_ .t fur its requivement of jurisdictional allegations
in clause {I) of subdivision (a), Rule 8§ of the Federal
Rules of Civil Precedure states rules of pleading thut ave
entirely suitable for an adverzary proeceding in a bank-
ruptey case. Commrrein] Credit Corp. v. Skutt, 311 F.2d
177, 179 (Rith Cir, 1983); Roye! Petroliivm Corp. v,
Seacble, 127 1720 R11, 81243 (2 Cir, 1912);, Zydnen v,
New Yok Credir Men's Axan, 113 1924 086, 057 88 (21
Cir. 19100); Yankwich, The Tapact of the Federal Roles
of Civil Procedure en Devzruptey, 42 CalL.Rev, 738, T18
(1951).

Subdividions (B) and (e)(2) of Rule 8 of the Feder:l
Rules of Civil Procedure sabject a pleader who files a
general denial or who states his claims alternatively or
hypothetically to the obligations set forth in Rule 11 of
the Federal Rules of Civil Procedure. Rule 911 pre-
scribes the same oblizations for a pleader and hiz attor-
ney as are impozed by Civil Rule 11 and in additien pro-
vides that an atterney™ sipnature on a pleadinge certifies
that it iz not Mmiterposed fer an dmpraper porpese. The
obligati e inposed by Tigle 011 apply Lo all statenents

in eadings served qnd fted in adversary proceadings,

Rule 700, Pleading Special Matlers

1 Rule 9 of the Federal Rujes of Civil Proce-

2 dure applies in adversary proceedings.

Apvisory CoMMITTEE'S NOTE

The proaisi

Prooodare are

s oof e O of the Federa Bales of Cn!
prropriate for apndl wton ooy aio
Fooopot i ae BTy e i

T S BT I AT SPEIP P S SS SE S S




210 BASMERIUPTCY RULES & OFFICIAL FDORMS

Rule 710. Form of Pleadings

1 Rule 10 of the Federal Rules of Civil ro-
2 cedure applies in adversary proceedings, ex-
8 cept that the caption of each pleading in
4 such a proceeding shall conform substan-
5 tially to Official Form No. 25.

Apvisnry CoMMITTEE'S NovE

Bule ®0ii% requires the caplion of every papar filvd
ina bankruptey cose o corlain certain elenients, Ofici!
Form No. 25, which sets ont the form for a caption in an
adversary proceeding, adds: the names and identification
of the parties to thal procecding. The second sentence of
Rule 10{z) nf the Federal Rules of Civil Procedure, made
applicable by this rule, prescribes the practice as to the
uze of names when there are 2 or mare partics on one
side in an adverszary proceeding.

[N The st vl ia 712

Rule 712 Defenses and Objcction:s

te) Wiea Prosooted 1f

1 a complaint s
2 duly served upen him, a defendant shall
3 serve his answer within 24 davs after the is-
4 =uance of the sumions, except when a dif-
5 ferent tine iz preseribed by the court. The
6 court st preseribe the time for service of
T the apswer when zervice of a complaint is

& male by publication or upoen a party in @
9 foreign country. A party zerved with a
10 piceding sraiing o aress-ciaim acaiest him
11 shall s ooy pnsvoes therer o within 10 days
12wl e el e b, The [J!:lf?".il'.‘

LT T P B EL e !
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answer or, if a reply i ordered by the enurt,
wi bl A6 doys after service of the arder, un-
less e order otherwise diveets. The United
Ctai oo en officer or azeney theresf shadl
cepve an answer to a complaint within 30
days ofter the issmanee of the sumons. waul
shall orve an answer Lo a eross-claim, o o
reply to a eonnferelnim, within 30 day < oo
service upon the United States ot ey of
tree phor T whiel the eladm 1w oo,
The o1 cdee of creedion pormitted tindes Thi

rule adie Ui periods of e as fallos
unless o different time is fixed by oy b of
the eonrt: (1) i the eourt denies the nuaon
or pestpones 10 dizpozition until the trial on
the merits, the responzive pleading shall be
served within 5 days after u tice of the
caurt's action; (23 if the court granits a mo-
tion for a morve definite statement, the re-
sponrive ploading shall be served within 5
davs after the service of a nune definite
FISCHN S -

(o Aoy e it of FPedoon? e 00 Ol
Prevecdanee 12chy ol Subdiviston . *hi thy of
oule 192 of the Federal Rules of Ceal Proce-
dure wi i B adversary procecdings, except
thut:

() I s orde b gramting o metion + v oa
more definite statement 1s not obeved
within O dayvs after notiee of the ovder oy
within sueh other time a5 Unocourt oay
a, the court may <trilie the plecding to
which the mathm was disect b or mabe

Sae oAl T v P .
stch onderas jtdeon s Jus

(2 o wmotion neede by oa party under
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50  subdivision (f) to strike a pleading to
51 which no responsive pleading is permitted
52 by these rules must be made within 10
53  days after service of the pleading upon the
54 party;

55 (3) the references to Rules 15a) and
56 19 in subdivision th) shall be read as refer-
57 ences to Bankruptcy Rules 715 and 719
58 respectively; and

59 (4) an objection to the jurisdiction of
60  the court of bankruptey is governed by
61 Rule 915.

ADVISORY COMMITTEE'S NoT®

Subdirision (o). This rule is an adaptation of Rule 12 of
the Federal Rules of Civil Procedure. The departures
from subdivision (a) of the Civil Rule subserve the objec-
tive of expediting the resolution of controversies that
arise in the administration of bankrupt estates. The rule
thus retains and reinforces the policy expressed in the
provision in General Order 37 that authurizes the court
to “shorten the limitutions of time prescribed {by the
Federal Rules of Civil Procedure] so as 1 expedite hear-
ings." See also Katchen v. Landy, 332 U.S. 323, 328
(1966); Boiley v. Glover, 88 1.8 {21 Wall) 312, 31617
(1874). As pointed out in the Note to Rule 701, the oh. l__

ol
day period allowed the defendant for serving his answer [:*S
in the typical case egnblcs the court to set o dute for
trial no more than 25 davs after the filing of the com- 0

plaint and the issuance of the summons. The “%_ -day pe- —
riod is subjeet to enlargement or reduction by the court =2
for cause shown as provided in Rule 906, and the date

for trinl may be advanced or pestponed accordingly. Cf.

Melo v. Bailey. 4 Fed.Rules Serv.2d #h31, Case 1

(E.D.Pa. 1960Y; Blanfon r. Pueific Mutunl Life Ins. Co., 8

Fed Rules Serv, 6h51, Case 1. 4 F.R.D. 2oo (W.DN.C.

1944).

Subdivision (&) of the rule moreover explicitly recog-
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nizes, as does Civil Rule 12(a), that the time to be al-
lowed a defendant for service of his answer should he
subject to modification by the court when he has been
served by publication or in a foreign country. Rule 704
goes beyond Civil Rule 4 in authorizing nationwide serv-
ice by mail, but it is not contemplated that the 2D-day
period usually allowed the defendant for service of his
answer will warrant the court's intervention to prescribe
a longer time. Mad-pueparh H
delivered-ahvwheretrthe HnitedSiates within one-day
after-gepesit-erarrivalin the post office of the pluee of
soign. For the purposes of the second sentence of sub-
ision (a) service by mail is made upon a party in a for-

ro
w

div
" eign country when the #failis addressed to him thereg¥ 4‘
The periods allowed for service of an answer to a

cross-claim, of a reply to a counterclaim, and ol a re-
sponsive pleading by the United States run, as in Rule
12(a) of the Federal Rules of Civil Procedure. from the
time of service of the pleading to which the respoense is
being made. The times allowed have been reduced from
those prescribed by Civil Rule 12{a), however, in the in-
terest of expediting the trial of adversary proceedings.
For the same reason the times allowed for serving re-
sponsive pleadings after motions have been served, and
for serving a motion to strike when no responsive plead-
ing is permitted, are shorter in this rule than are al-
lowed by Civil Rule 12.

Subdivision (b). Rule 12thi(1) of the Faderal Rules of
Civil Procedure permits certain defenses to be mads by
amendment of a respon=ive pleading if the amendment is
one permitted as a matter of course by Rule 15{a) and if
the defense has not otherwire been waived. Subdivision
(b) of this rule makes Civil Rule 12(h)(1) applicable in
adversary proceedings but requires (in cl-use {3 a ref-
erence to Bankruptey Rule 715(1} to determine when an
amendment of a responsive pleading is permitted ns a
matter of course in an adversary proceeding.

Rulo 12thi?) of the Federal Rules nf Civil Prucedure
allows certain defenses, including that of failure to join
a party indispensable under Rule 19, to be made in a va-
riety of ways. Subdivisien by of this rute makes Civil

are mailed.
Rule N06(e).

See
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Rule 12(h42) applicable i adversary 2 drares hut re-
quires a reference to Bankruptcy Rule 719 for a determi-
nation of what parties musi be joined in adver~ary pro-
ceedings.

Rule 12(h)X3) of the Federal Rules of Civil Procedure
requires dismissal of an action whenever it uppears to
the court that it lacks jurisdiction of the subject matter.
Under § 2a(7) of the Act, however, failure to interpose
objection to the jurisdiction of the court of bankruptey
by a timely mntinn oy answer constitutes consent to ju-
risdiction of the «uurt over any controversy aris'ng in a
proceeding vnder the Act. The distinetive prohlems that
arise when an objection is made to the jurisdictwm of
the court of bankruptcy are governed by Bankruptey
Rule 915 rather than Civil Rule 12(h)(:3).

Rule 713. Counterclaim and Cross-Claim

1 Rule 13 of the Federal Rules of “ivil Pro-

— ————— 2 cedure applics in adversary proceeunings, ex-

(D ubd T ren () dows \ 3 cept that'a party sued by a trustee or re-
_‘;;;)_____ﬂ‘ 4 ceiver need not state as a counterclaim any -
— 5 claim which he has against the bankrupt, his

(3) hen 4 LrUstee or 6 property, or the estate¥ and+hat persons l?lf)

Poueteer fabls to ot up a 7 other than the oripinal parties to the adver- )

veunterclata through 8 sary proceeding may be made parties to a

Crele _]i";‘f":"'l-"“{- ot 9 counterclaim or ecross-claim in accordance

Housabae aeglect, or wher . —_ ~

L e o ]_i’min_:}“ rlw“:n:v 10 with Rules 719 and 720.

oo Tedive ol coart st oup . -

Lhe omitled connterelaim ADVIRORY CoMMITTEE'S NoTb

tA" acdment cr vy commenc- | Rule 13 of the Federal Rules of Civil Procedure has

L ovs adversar proceedqgenerally been heli appliceble in bankrupte vioe Hore

Lagor Separdle actlon, ris r. Copeliod-Foonsworth Corp, 225 F2d4 268, 270 (8l

ST T C]r 19-—)—1). Ia e Howse or ins Helds . Il’!', ‘H l".slll)[)-
811, BRI (DN LE 1050y 2 Collier 351 (1U61). No case has
held, however, thad a secuted crediter o nther party te
an adversary proceeding commenced Dyon trulee or re-
ceiver i the cant of bankruptey can be compelled 1o
submit all Lis claims nrising out of the tran=action or oe-
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currence that is the subject matter of the trusier’s or re-
ceiver's claim for determination by thal court. Con<ider-
ations of procedural economy and expedition wnd the
advantagas of organic adminisiralion of all the afuirs of
a bankrupt estate by the court of bankruptey do not
warrant compulsion of an adversary party who is not
otherwise subjecl to the court’s jurisdiction o file any
counterclaim in that court, Cf. Daniel v. Guaranty Trust
Co., 285 1J.8. 151, 162 (1931). .
Excusing an adversary party from being required to
state a counderclaim against the bankirupt or his piop-
erty when he is sued in the eourt of bankrupicy is conse-
nant with the 1963 amendment of Rule 13(a) of the Fed-
eral Rules of Civil Procedure. This amendment relieves a
defendant from the coinpulsion to file a counterelaim in a
quasi-in-rem proceeding instituted in a federal court that
does nol have jurisdiction to render a personal judgment
againzl him. The amendment withdraws the dispensation
if the defendant states any counierclaim under Rule 13,
but no comparable provision seems warranted in this
rule. The adversary parly must file his claim in the
bankruptey proceeding if he wishes to receive any distri-
bution. If the proceeding concerns property in the cus-
tody of the bankruptcy court on which the adversara

parly has a lien, the trustee moy compel- the secmed.

party to accept foreclosuve in the bankruptey court by
obtaining an ovder for sale frec of liens. See tA Collfer
£ 70.99 (1967). The adversary party js bound in any event
by the court’s determination of all the issues presented
by the pleadings and is subject to the operation of the
doctrine of res judicata. Katelen v, Londy, 382 LS, 523,
334 (1968); Schawwrtz v, Levine & Malin, Inc., 111 F.2d
81 (2d Cir. 1940).

The foregoing consziderations :iford noljus'iﬁcalion
for excepting the trustee ur reeriver from the vperation
of Ru'e 13 insofar as it 1equires him to stale anv com-
pulsery counteiclaim he has against a party to an adver-
sary provvauing. See I re Belootls Mfg, Co., 209
F.Supp. 1299, 1205-97 (N.D. Cual. 196%): In roe Hanse of
Gus fie!de [ue, 91 F.8uepp $11, &40 (DN 1o, 2
Collier, siczerr 550, When Uhe trustee or o receiver wishes




216 BANHKEUPTCY HULES & CFFIClAL FORMS

to assert a cluim for money or property under these
p rulez ar~zinst a ereditnr-claimant in the court of bank-
ordin.ri iv—l ruptey, he musUteomumence an adversary proceeding by

filing a complaint. See the Notes to Rules 306 and 701, E

When a counterclaim or cross-claim filed under this [SEE ATTACHED
rule requires joinder of other persons as parties in order T
for the conrti to reach a complete and just ¢on tusion of -
the proceedingy, Bankruptey Rule 718 rather than Lule

, 19 of The Fedaial Rules of Civil Procedure governs the

determination of whether such persons shall be joined.

As the Note to Rule 719 poinls out, the jurisdictinnal

limitutions that restrict the joinder of persons in adver-

sary proceedings difier frow those that apply in pleaary

actions governed by the Federal Rules of Civil Procedure.

With respect {o permissive joinder of parties to a counter-

claim or £ross-claim, Rule 720 makes all the provisions of

Rule 20 of the Federal Rules of Civil Proredure applica-

ble in adversary proeeedings. The provision for "bulge

service” in Rule 4{f) of the Federal Rules of Civil Pro-

cedure is not included in the Bankruptey Rules. That pro-

vision, which permits additional parties to a counter-

claim or cross-claim to be served anywhere within the

United Stiotes but not bevoud 100 miles from the place

where the aetion is commendd], is unneces<ary in Bunk-

.- . -ruaptey -Dnte 700D, sines it suthorizes pationwide sorvice
of all process other thon a zubpoena in sdversary -
procecdings.

Rule 711, Third-Party Practice

Rule 14 of the Federal Rules of Civil Pro-
cedure applies in adverzary procecdings ex-
cept as the court otherwise divects. & third-
party defendant served under thiz iule chall
make his defensez as provided in Rule 712
and hiz counterclaims as provided in Rule
713,

2 —

=1 S ook W

Apvisary ColnirmerTs Novt:
While Rufe 14 of tne Felrgal Endez of Cial Procedure

does ot appear to oove oen et ed in oy reportod

case Imveising an oadver<.cs preecs v dn boosCoruptey, it
15 consonant with 1 2000 o the Act Notethstanding
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An inflexible application of the compulsory counterclaim provisions of
Rule B(a) of the Federal Rules of Civil Procedure against the trustee ar
receiver, however, may be detrimental to the bankrupr estate, the complainant
who may be subject to a possible counterclaim, and the objective of facilitating
a just, speedy, and Inexpensive determination of adversary proceedings. Thus,
if a secured creditor seeks reclamation before or shortly after a trustee has
qualified, or if a creditor seeks rellef from the stay provided by Rule 401 or
601, the trustee may not have an opportunity to determine whether he has any
claim arising out of the transaction or occurrence that is the basis for the
complaint. In that circumstance, if the compulsory counterclaim provisions

were to be rigidly applied, the only practical course open to him would be

to seek an extension of the time for filing his responsive pleading to permit an
investigation of possible bases for counterclaims. Clause (3) cf the rule
protects the trustee or receiver against the risk of losing a claim against an
adverse party by failing to plead it as a counterclaim and thereby reduces the
likelihood that adversary proceedings against a trustee or receiver will be
delayed for the purpose of enabling him to investigate potential counterclaims.

The relief authorized by clause {3} to be afforded the trustee or receiver
who belatedly discovers a countercle m i:ncludes permission to institute a new
proceeding or action, as may be necessary when the adversary proceeding against
the estate mav have been terminated. Since a party sued by the trustee or receiver
is not subjecr to any compulsion to file a counterclaim under clause (2) of the rule and
since clause (3) authorizes relief that goes beyond that authorized by Rule 13{[)}

of the Federal Rules of Civil Preocedure, that subdivision of the Civil Rules is

not applicable in adversary proceedings.
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this statutory provision, a person sought te be impleadad
in a bankruptey proceeding may be entitled o object to
the jurisdiction of the court of bankruptey. In re Bon-
douine, 101 Fed. 574, 575-76 (2d Cir. 1900); ¢f. Fvarts
2. Eloy Gin Corp., 204 F.2d 712, 717 (Tth Cir.), cert. de-
nied, 346 U.S. 876 (19533); In re Chakos, 24 F.2d 482, 485
(Tth Cir. 1928). And this rule does not, of course, extend
the jurisdiction of the court over a third-party proceecd-
ing. See Rule 928; United Sfates ». Sherwood, 312 U.S.
584, 590 (1941); Dery v. Wyer, 265 F.2d 804, 803 (2 Cir.
1959). The court of bankruptey nevertheless has jurisdic-
tion to determiine controversies between third porsons as
to property in its custody and, with the consent of the
disputants, controversies between third persons that are
necessary to be resolved to permit complete administra-
tion of the estate. Harris v. dvery Brundage Co., 305
U.S. 160, 163-64 (1938); Ececonstruction Finance Corp. v.
Riverview State Bank, 217 F.2d 455, 459-60 (10th Cir.
1954); Central States Corp. v. Luther, 215 F.2d 38,
44-45 (10th Cir. 1954).

Bankruptcy Rule 712, which is an adaptation of Rule
12 of the Federal Ruies of Civil Procedure, governs the
making of auy defense by the third-party defendant so
that the same time limils shall apply to the serviee of
“responsive pleadings-and-motions in the third-party pro-
ceeding as in the original adverzary proceading between
the plaintiff and defendant. Bankruplcy Rule 713 follows
Civil Rule 13 in all respects except that no one sued by
a trustee or receiver is compelled to assert a counterclnim
in an adversary proceeding, The reference to Rule 713 in
the second sentence of this rule protects a third-partly
defendant against the possibility that he will be deemed
bound to assert a counterclaim against the trustee or
receiver.

The provision for “bulge service™ in Rule 1(f) of the
Federal Rules of Civil Procedure 1s net included in the
Bankruptey Rules. That provision, which permits per-
sons brought in as parties pur-uant to Civil iale 1 to
be served anvawihere within the United State but nat
beyvond 100 miles from the place where theactin = come-
menced, 15 unnecessary in Bankrvupiey Bule L) ~onceat
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authorizes nationwide service of all process other than a
subpoena in adversary proceedings.

Rule 715. Amended and Supplemental
Pleadings

1 Rule 15 of the Federal Rules of Civil Pro-

2 cedure applies in adversary proceedings ex-

3 cept that (1) a pleading to which no respon-

4 sive pleading is permitted may be amended

5 as a matter of course at any time within 15

6 days after it is served but before the date set

7 for trial and that (2) a party shall plead in

8 response to an amended pleading within the

9 time remaining for response to the original

10 pleading or within 5 days after service of

11 the amended pleading, whichever period may

12 be longer, unless the court otherwise orders.

ADVISORY COMMITTEE'S NOTE

The reduction provided by this rule of the time limits

prescribed by Rule 15(a) of the Federal Rules of Civil

Procedure conforms generally to bankruptcy practice

and furthers established policy to expedite bankruptcy

proceedings. See Katchen v. Landy, 382 U.S. 323, 328-29

(1966): General Order 37, explicitly authorizing the

bankruptey court to shorten The time limits prescribed

by the Federal Rules of Civil Procedure so as to expedite

hearings. Since Rule 704(a) requires a date to be set for

trial before service of the summons and complaint, the

condition preseribed by Federal Civil Rule 15{(a) on

amendment of a pleading to which no response is permit-

ted—viz., that the action not have been placed upon the

trial calendar—is inappropriate in this rule. Obviously,

however, an amendment as of course must be served be-
fore the trial is held.

Rule 716. Pre-Trial Procedure; Formulating

Issues

1 Rule 16 of the Federal Rules of Civil Pro-
2 cedure applies in adversary proceedings.
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ADVISORY COMMITTEE'S NOTE

The economies of time and money and greater
efficieney in the judicial process attainable by the us2 of
pre-lrial precedures should e available to the court in
adversary procecdings in bankruptey cases. See Yank-
wich, The Impact of the Federal Rules of Civil Proce-
dure in Bankrupfcy, 42 Cal.L.Rev. 738, 756 (1954). The
references to a jury and to a master in Rule 16 of the
Federal Rules of Civil Procedure are not likely to be rel-
evant when a referce acts under this rule.

Rule 717. Parties Plaintifi and Defendant;
Capacity

1 Except as provided in Rules 212(f) and
2 512(d), Rule 17 of the Federal Rules of Civil
3 Procedure applies in adversary proceedings.

Apvisory COMMITTEE'S NOTE

The exceplions recognize the propriety of bringing a
proceeding on a bond of a truster, receiver, or desig-
nated depository in the name of the United States as
heretofore suthorized by § 50h of the Act. Tule 17 of LLe
Federal Rules of Civil Procedure has been deemed appli-
cable in bankrupicy proceedings. Prudence-Bonds Corp.
v. State Street Trust Co., 202 F.2d 555, 560 (24 Cir),
cert.denied,-346 U.S. 835 (1953).

It has been assumed that 28 U.S.C. § 751, t¢ which
Civil Rule 17 (b) (2) refers, does not apply to receivers ap-
pointed in bankrupley cases. Oglebay, Somc Develnp-
ments in Pankruptey Law, 23 RefJ. 70, Ti-T2 (1949).
Whereas this section of the Judicial Code confer= capas-
ity on a receiver “to sue in any district without ancillary
appointment,” § 69¢c of the Act and General Order 51
have contemplated the appointment of an ancillary re-
ceiver when it is necessary for a receiver to comence
an action or proceeding in a district other than that
wherein the bankruptey case is pending. In view of the
abolition of ancillary appointment of receivers by Rule
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217, however, there is no reason why the expacity of 2
receiver in bankruptey to sue sheuld not be governed by
28 U.S.C. § 751 in accordance with Rule 17(b)¥S) of the
IFederal Itules of Civil Procedure. The applicability to re-
ceivers ir bankruptey of 28 U.S.C. § 959(a), to whirh
Civil Rule 17{b}2) refers and which governs capacity of
a receiver to be sued, seems naver Lo have been douk” |
Cf. Thompson v. Teras Mexican Ry., 328 .8, 134,
13841 (1946); Vass ». Conron Bres.. 89 F.2d 969 (2d
Cir. 1932); Kenuisou ». Philadelphio & Reading C. & I.
Co., 3% I".Supp. 980, 983 (ID.Minn. 1840).

Rule 718. Joinder of Claiims and Remedies

1 Rule 18 of the Federal Rules of Civil Pro-
2 cedure applies in adversary proceedings.

Apvisory CoMMITTEE'S NoOTE

Subject to jurisdictioral limitations, the policy of Rule
18 of the Federal Rules of Civil Procedure to adjust at
one time all conflicts between the parties is congenial
to adversary proceedings in bankruptey. 2 Collier
€ 25.01[2) (1981); Yankwich, The Tmparct of the Federal
Riules of Procdioes on Benliupfty; 42 Cel LLRev. 7123,
T50-52 29 Ref.J. 75, 79 (1955).

As pointed out in the note accompanying Rule 701, the
rules in Part VII, including thiz Rule 718, do not govern
the making of a claim by an unsecured creditor against
the estate of the bankrupt. The making of such a claim
is governed by the rules in Part 111,

Rule 719. Joinder of PPersons Needed for
Just Determination

1 fa} Persons fo be Joined-if Feasible, A
2 person who is subject to scrvice of proceass
3 shall be joined ax & party in the proceeding
4 if (1yin his absence complote relisf cannot be
5 accorded amomg those alveady pavties, or (2)
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he claims an interest relating to the subjcet
of the proceeding and is so situnted thal the
disposition of the procecding in hiz absence
may (i) as a practical matter impair or
impede his ability to protect that inturest or
(ii) leave any of the persons already parties
subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent
obligations by veason of his elaimed inter -
If ke has not been so joined, the coudd #hl
order that he be made a party. If he should
join as a plaintiff but refuses to do so, he
may be made a defendant, or, in a pruper
case, an involuntary plaintiff.

{b) Objection to Jurisdiction by Joincd
Person. If a person joined under subdivision
(a2) hereof makes a timely objeclion as pro-
vided in Rule 915 to the jurisdiction of the
court to determine issues affecting his inter-
est and the objection i= =ustained, the court
shall dismiss such person-from-the procecd-
ing or, pursuant to Rule 915(b), trans={ur the
part of the proceeding involving his interest
to the civil docket of the distriet court.

(¢) Determination by Court Whenever
Joinder or Procecding with Joined Persun
Not Feasible. If a person as described in
subdivision (a) hercof cannot be made a
party, or if such a person is dismissed or the
part of the procecding involving his interest
is transferred pursuant to subdivision (b)
hereof, the court shall determine whether in
equity and goord conscicnee the proceeding
shonld contintie mmeny the partics before it
or should be dismissel the ubzent peraon
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41 being thus regarded as indispenzable. The
2 factors Lo be considered by the court include:
13 first, to what extent a judgment rendered in
44 the person's absence might be prejudicial to
45 him or those already parties; second, the ex-
46 tent to which, by protective provisions in the
47 judgment, by the shaping of velief, or other
48 meazures, the prejudice can be lez=oned ov
49 avoided; third, whether a judgment ren-
50 dered in the person's absence will he ade-
51 quate; fourth, whether the plaintiil will
9 have an adequate remedy if the proceeding
53 i3 dismissed for nonjoinder.
LS (d) Pleading Reasons for Nonjoinder. A
55 pleading asserting a elaim for relief shall
56 state the names, if known to the pleader, of
57 any persons as deseribed in subdivision ()
55 whe are not joined, and the reasons why
50 they are hot joined.
60 (e} Ewegting af Class Procoedings. This

\

61 rule is subiect ta the provi fors ol Rule 75

Apvizony COMSUTTEE'S NoTE

This rule is ar wdaptation of Rule 19 60 the Federal
Rules of Civil Procedure for the purposes of adveraary
proceedings. Vhe word Sdeterpnnation” appears in the
title ir lien of “wdyudicction” as wsel i the tithe ol il
Rule 19 hecause of the special rreaning priven the latter
word by § H2) of the Act

Suhdivision fe), Sinee seinder of o oparty Go neithe
deprive the cours of th g isdiction othiers e existing
over the sulject et of an saversary jro volipe ner

render the ventne of o adver o g e LIETE TR ST I T
cuhnlivienm () ot pe e en e the IEE A
Pagle Povas rhis coter. boo e e gt e i i

civit it o e bt et e et
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Subdivision (b). A person may, however, be entitled to
raise an objection to the jurisdiction of the cowrt of
bankruptey U determine his rights and obliyations even
though nther partics to Lhe procecding may have no such
objection hecause, for example, they have waived it. See
In re Prima Co., 98 F.2d 952, 956-59 (7th Cir. 1938),
cert, denied, 305 ULS. 658 (1939). In such a ease subdivi-
sion (b} governs the dispesition of such an objection
when it is tinely raised. No comparable provision is
found in Civil Tlale 19 because the situativn does ned
arise in ordinary civil litigation in the district court.

Subdirezion fe) iz on adaplation of subdivisien (1 of
Civili Rute 19, making the procedure and considorats ns
appropriate when jrindor is not feasible likewise applic:
ble when a juaris?ic sl abjection by a joired party is
sustained.

Subdiviziong ¢d, vrd ¢¢) follow subdivisionz (¢) and ()
of Civit Rule 19,

Rule 720. Permissive Joinder of Parties

1 Rule 20 of the Federal Rules of Civil Pro-
2 cedure applies in adversary proceedings.

Abvisory COMMITTEE'S NOTE

Rule 20 of the Federal Rules of Civil Procedure has
been deemed applicable in bankruptey proceedings. Elras
v. Clarke, 115 F.2d4 610, 631 (2d Cir)), cert. denied, 323
US 778 (10t

Rule 721. Misjoinder and Non-Joinder of
Partics

1 Rule 21 of the Federai Rules of Civil Pro-
2 eedure applics in adversaly praceedings.

Apvirany CoMMITTOE S NOTE

ot 0t o e Potora! B o Uiad Proceture b

becs, T-08 aop o UM in preceedt g uneder the Doank-
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ruptey Act. In re Hudik-Ross Co., Inc., 198 F.Supp. 635,
697 (S.D.N.Y, 1961). Its second sentence is an clabora-
tion of § 2a(6) of the Act. Sec 1 Collier € 2.34 (1968). The
third sentence of Civil Rule 21, like Civil Rules 13 (i) and
42(b), is “certainly , . . applicable in bankruptcy . . . and,
indeed, . . . perhaps more r:adily available there, since
the practice of interlocutory appeals in bankruptey pro-
vides for the complete splitting of the issues upon re-
view, whereas a civil appeal requires generally a final
judgment disposing of an entire matter.” Elias v. Clarke,
142 F.2d 610, 644 (2d Cir.), cert.deniad, 393 U5 778
{1944).

Rule 722. Interpleader

1 Rule 22(1) of the I'ederal Rules of Civil
2 Procedure applies in adversary proceedings.

ApvisorRY CouMMITTEE'S NOTE

The determination of eonflicting claims against partic-
ular property is a familiar exercise of the jurisdiction of
a court of bankruptey. Cf. Bankruptey Act § 2a{G):
South Side Atlanta Bank v. Themasson, 106 F.2d 107
{(5th Cir, 106M); Nishef v, Fodesul Tith & Trust Co., 229
Fed. 614, 647 (Sth Cir. 1913), cort. denied, 241 U.S, 669
(1916). Paragraph (2) of Rule 22 of the Federal Rules of
Civil Procedure does not apply in adversary proceedings
since it has reference only te a special statutory remedy
provided by the Judicial Code when 2 or more claimants
are of diverse citizenship. Since process may be served
anvwhere within the United States under Rule 7O U1,
the court may afford protection of its jurisdiction and
determination vrder this rule comparable to that pro-
vided for statutory interpleader under 28 U.S.C. § 2361.

Rule 723. Class Proceedings

1 Rule 23 of the Federal Rules of Civil Pro-
2 cedure appliez in adversary proceedings,
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[

Rule 723.1 Derivative Proceedings by
Shareholders

Rule,23.1 of the Federal Rules of Civil
2 Procedure applies in adversary proceedings.

[y

Rule 723.2 Adversary Proceedings Relating
to Unincorporated Associations

1 Rule 23.2 of the Federal Rules of Civil
Procedure applies in adversary procecdings.

ak]

Rule 724, Intervention

Rule 24 of the Federal Rules of Civil Pro-
cedure applies in adversary proceedings ex-
cept that a person desiring to intervene shall
serve a motion to intervene upon the parties
as provided in Rule 703,

TN ke 02 DD

ADVISORY COMMITTEE'S NoTe

The applicability of Rule 21 of the Federal Tules of
Civil Procedure to-prociedings in bankrupley s well es-
tablished. Sieurifies & Ezxchange Comuwi'n . United
States Really & Improvement Co., 310 U.S. 434, 458-60
(1940); Klern v. Nu-Way Shoe Co., 136 F.2d 986, 989 (9th
Cir. 1943); Mutual Life Ins. Co. v. Menin, 115 F.9d 975,
980 (2d Cir. 1940}, cert.denied, 313 U.S. H78 (1941); Seu-
board Terminals Corp. v. Western Marylmnd Ry, Co., 108
F.2d 911, 914 (dth Cir. 1910); fn re Finger Lakes Land
Co., Inc, 29 F.Supp. 51, 51 (W.D.N.Y. 1939); ¢of. In re
Bender Body Co., 139 F.2d 123, 130 (6th Cir. 1943).

Rule 705 governs the service of all motions upon par-
ties under these rules.

Rule 725, Snhstitution of Pariies

1 Subject to the provisions of Rule 221¢hy,
2 Rule 25 of the Fedeva! Rules of Civil roce-
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dure applies in adversary proceedings, but a
motion for substitution under this rule shail
be served and filed as provided in Rules 704
and 705.

o O W

ADVISORY COMMITTEE'S NOTE

Rule 221(b), which provides for automatic substitu-
tion of the successor of a trustee or rfceiver as a party
in any pending proceeding without abatement, accords
the same treatment to the successor of a trustee or re-
ceiver as thal given the succeszor lo a puuciic alicer by
Rute 25(L)(1) of the Federai niules of Civil Pracedare.
Federal Civil Rule 25 has been regarded as generally ap-
plicable in bankruptey cases. Remitcz v. Anciani, 127
F.2d 121, 125 (1st Cir. 1942), cert. denied, 217 U.5. 699
(1943) ; 2 Collier 93 (1966). Rules 704 and 705 govern
the service and filing of all motions under these rules.

Rule 726. General Provisions Governing
Discovery

1 Rule 26 of the Federal Rules of Civil Pro-
2 - cedure applies in adverspry proceedings.

ADvISORY COMMITTEE'S NOTE

Section 21k of the Act provides that in all bankruptey
proceedings parties in interest are entitled to all the
" rights and remedies granted by the Federal Rules of
Civil Procedure pertaining to discovery. The courts have
thus allowed resort to the provisions of Rlule 26 to obtain
discovery in the course of bankruptey proceedings. See
Georgia Jewelers, Inc., v. Bulora Wateh Co., 302 F.2d
362, 367-68 (5th Cir. 1962). But ¢f. Rerg v. Hoppe, 352
F.2d 776 (th Cir. 1963) {C.J. Barnes dissenting), criti-
cized in 31 GAV.L.Bev. 915 (1066). In rejecting an effort
by the bankrupt to restrivt dizcovery under Civil Rule
26(h) by reference to decisions construing § 21a of the

e
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Art, the court =aid in Georgia Jo o devs, Ine. v, Rulmva
Wafeh Co., 302 F.28 at 367

“Rankrapiey ia indecd » specialized branch of law and jurisdie-
tion, but suve in tha-: arcos still reserved to specialized treztpent
under General Order 37 .. ., it is otherwize subject tn the szme
eppreach as other e¢ivil litigation. The essence of that system, re-
fircted by the Civil Rules, is that pleadings seldom are now the
means by whirh the claim is to be determined, or notice ;:vin to
the adverzary as to what {arts might be aszerted. That 15 tie func-
tion of discovery.”

See penersdly 2 Coilier €0 21.25[2], 21.34 (1961); [e-
velapmenls in the Loe-Diseorory, 74 Harv I.Rev, 810,
1068972 (144 1).

Rule 727. Depositions Before Adversary
I'roceeding or Pending Appeal

1 (a) Before Adversary Procceding.
2 (1} Application. A person who desires to
3 perpetuate his own testimony or that of an-
4 other person regarding any matter that may
5 be cognizable and relevant in an adversary
6 proceeding may file an application with the
T court ina pending benloruptey case. The an-
8 plication shall show: (A) that the applicant
9 expects to be a parly to an adversary pro-
10 ceeding but i= presently unable to bring it or
11 cause it to be brought; (B) the subject mat-
12 ter of the expecled proceeding and the appli-
13 cant's interest therein; (C) the faets which
14 the applicant desires to establish by the pro-
15 posed testimony and his reasonz for desiring
16 to perpetuate it; (D)) the names or a deserip-
17 tion of the persons he expeets will be adverse
18 parties and their addresses so far es known;
19 and (1) the namez and addieszes of the por-

20 zons to be examined and the subistance of the
21 testimeony which he expaeis to elicit from
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each. The application shall ask for an order
authorizing the applicant to take depozitions
of the persons to be examined named ir: the
application, for the purpose of pecrpetuating
their testimony. '
(2) Notice and Service. The applicant
shall thereafter serve a notice upon each per-
son named in the application as'an expected
adverse party, together with a copy of the
applicstion, stating that the applicant will
apply to the courl, at a time and place
named therein, for the order described in the
application. At least 20 days before the date
of hearing the notice shall be served in the
manner provided in Rule 704(b) or (¢) for
service of summons; but if such service can-
not with due diligence be made upon any ex-
pected adverse party named in the applica-
tion, the court may make such order as is
just for service by publication or otherwise,

 and shall appoint, for persons not served in

the manner provided in Rule 704(b) or (c),
an attorney who shall represent them. If any
expected adverse party is a minor or incom-
petent the provisions of Rule 717 apply.

(8) Order and Examination. If the court
iz satisfied that the perpetuation of the testi-
mony may prevent a failure or delay of jus-
tice, it shall make an order designating or
deseribing the persons whose depositions
may be taken and specifying the subject
matter of the examination and whether the
depositins shall be taken upon oral exami-
nation or writlen interrogatories. The depo-
sitions may then be talien in accordance with
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these rulcs; and the court may mauke orders
of the character provided for by Rules 734
and 735,

(b) Pending Appeal. If an appeal has been
taken from a judgment of a rcferec or be-
fore the taking of an appeal if the time there-
for has not expired, the referee who ren-
dered the judgment may allow the taking of
the depositions of witnesses to perpetuate
their testimony for use in the event of fur-
ther procecdings before the referee. In such
case the party who desires to perpetuate the
lestimony may make a motion before the ref-
erce for leave to take the depositions, upon
the same notice and service thereof as if the
proceeding were pending before the referee.
The motion shall show (1) the names and ad-
dresses of the persons to be examined and
the substance of the testimony which he ex-
peets to clicit from each; (2) the reazons for
perpetuating their testimony. IF the veforee
finds that the perpetuation of the testhnony
is proper to avoid a failure or delay of jus-
tice, he may make an order allowing the dep-
ositions to be taken and may make orders of
the character provided for by Rules 784 and
735, and thercupun the depositions may be
taken and used in the same manner and
under the same conditions as are prescribed
in these rules for depositions taken in pro-
cecdings= pending before the referee.

A=y Covourii ey Nove

This rule s an wlapii b 7 Dale 27 of the Pedord

Gles of Onve Prooced res The relie] 5 2%0rd L0 an il
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able anly in respeet of a matler that may he cornizable
sl rodesent noan adversary procecd 1oa peeniding
hankrupiey excel Sae alse Rule U110 widiete poovides Tor
the situstion in which a person expects to be o porty to o
contasied matier in a Bunkrupley case.

This rule does not militate in any way against the
availability of « ivil Rule 27 to any person vho dezires in
perpetuate testimony reperding any watter 1lad mow be
eyrnizable i a court of the United States vhen oo bank-

rupiey e~ s pending. Nor does {his et ary puare
then Crnd) Toate 20 Qiedt Lhe poower of g0 - 08 Byonr e
taln oo dotion o perpe vty testlmeny. Soo ] Moore
€279 (10aN)

An appli ation under this rale showld be L0 ovith Lhe
referee o= provided by Bule Ha) See Luwe 102, The
reforess jureZiction to enter orders undor s rule ds
ancilery to ks jurisdiction of the adversir. 1 owcedity
for which the testimohiy is souslt to be perp Toade ] See
4 Meore © 2705 (1963, The time preseribed o subdivi-
sioh (aW2) for the service o notice moy be 3oaivined in
exigent eircimatunoes, as provided In Bule Ty

71

Rute 75K ~Dofone Vg 1Y e Hieas

¥, ‘l Tl
- ) R aWinn

1 Ttol 2= of the Felderal Bule of Civd Pro

2 codure applies in adver-ary procesdines

el 7090 Stise!stioas Regardine Biscovery
Procedure
1 Bule 20 of the Federal Rule- o Oivil Fro-

wodrve s ol 1 a3 e ey IR
R S S DI LA DD A it R U 10 R PR

Proede 300 Deecaians 17, L (e |
Foaradneiiin
) FEPIC U SR ENT NS TR -7 e
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except that the 30-day period duri:s - L7vh
leave of court must be obtained unido :1h-
divigioa (a) for the taking of a dep ion
runs {ron the izzuance of the sume:, undor
Rule 7041 and that the attendance of . i oes
may be compelled by the use of sul.; S
urovided in Rule 916.

TV Gs 1D

J.

Apvisory COMMITTEE'S NovE

For lustridive cases author=ipge the okin . 1.
tioze o preec dps noter (he Act see 3etv 1
Tuog DIH ¥ 221 (bth Cie, 1052, In o 4 B
thracite & Riboainous Coul Corp., 22 1'Ji1v. &b
(SDNY V008 In e Caranet Molel Drd ot ¢ g S
F.Supp. 500 (1. D.N.Y. 1918),

Consistently with the provision goverumes the ifne for
serving an answer under Rule 712(a), the proas on of
this rale prescribing the time during which leave nost
be sought for the taking of a deposition starts the nerioad
from the iseuanee of the summors, Rules 1260 0o o)
of the Federal iule< of Civil Precedure stict the o Lo
rabio period- threin preceribed from the tine of «cevies
wper the doefen?
[ETRN

Servive of oosunoer -, o

.L:ﬁ“' R T Pt

an o

Tedand comventBoaally wilb beordde b VW e

e 12 80 tvle, the suinin s, 3 T IO BTE ot
tricd must be depoata! in the noudl within & dayvs alter
the issuance of the sutemans in order to be timely under
Ruie T0lter. The time during which @ defendat i pro

tectad wnder b pate apninst te takice of & deper 1Uan

withonl leave of ot thus beors the same o et
the time ol e by Rule 710G for Bline o0 an el as
the perind of b presoan 1 by
Fodle Beia) of O v Fodeud Bales of Civid Prooy Jan Leaas
o tbe time alboes Db o fenddont Tone servin - B
vitetep {Td!

tection of the defedd;

D A peekte ] autTan t -
Tienne gyt b L R E
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of the rule, mahes Bule 45 of the Federal ub . o Uil
Procciure applicable in adversary proeeadings bust nu-
thorizes subpounas to he served in such processdime s 1o be
issued in the name of and under the avibority of the
burkruptey judpe and eliminnies the requiveesul TI
seal.

Rule 731. Deposition upon Wriiten
Quesiions

Rule 31 of the Federal Rules of Cnt Pro-
cedtive opplivs i adversary procec iy = ex-
copt that the attendance of wilner e puay b
compulied by the use of subpoena as provided
in Rule 916.

ke L3 0D =

AvIgoRY COollMUTTEE'S N0TE

Under Hule 311 of the Federnt Rule. of Civil Pooe-
dure the service of questions on a party starts the Lime
perind allowed him for serving cross, redizect, ar recross
guestions. When, as permitted under the v raies covice
is made by mnadl, sneh tine peried begins won the IHAE
ing. See the jast senteiee of Rule ) uf the lederal

Lules of Cicil Ty edvve, made applie-ble to ol 0oy
procecdinga by Hale 70270 The vl e i -t
clawse of the role to Duls 910z exple o the Tete to

Tule 7300
Rule 732. Use of Depasitions i Adversary
Proceadings

i Rule 32 of the Federal Rules or Civil Pro-
2 cedure applicsin alversary proceedings

Apvisoiy CNMAMITIEE S NOTE

On the propriety of the vse of depredtions inoo ~ted
Porhegpler poters, zec D Leg Conte o0 Moo !
[‘,..-‘ Ity ]"“""-u‘! . .”"f ,"w_," K T ,\h-'r R I B

IS, 228 0] vy
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Ruole 733, Interrogatories to I"arvtics

1 Rule 22 of the Federa!l Rules of Civil
2 Procedwre applies in adverzary proveodings,

ADVISORY COMMITTEE'S Novr

Rule 32 of the Federal Rules of Civil Procedun adioas
a parly on whomn interrogaiories have heen - rved 30
davs after ‘ne oevice witiin which to serve o v
his an=ters and objections, As indicated in the Dot e
companying Bale 703, serviee of interrocatori-. L, ool

is complete upon muiling.

Rule 731. Production of Documents ond
Things and Entry upon Land fov [
fion aid Other Purposes

1 Rule 31 of the Federal Rules of Civil Fro-
2 cedure applies in adversary proccedings.

ADpvisory CoaiyTen's Note

Diseovery parsuant tu luie 31 of the Federal Enles of
Civil Protedure hius been allowed in bhankrupior p al-
ings. frore Shuload, 200 F.8upp, 193 (D3lent 10 ~f.
Mattor . Herfriy, 315 F.2d 221 (5th Cir. 1063). Civit
Rule 21 allows a party upon whom is served a request of
the kind provided for in the rule a perind of time after
the service within which to serve a written resposse. Ag
indicated in the Note accompanyving Bule 731, when the
request is served by mail, the time peried allowed for
service of the reiponse stirts upon the mailing of the re-
quest.

Rule 725, Phvstead and YMental Examination
of PPersany
1 Rule 25 of the Feder! Rules of Civil Tro-
2 cedure soplios inadverst vy proceedings,
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Rule 726. Requests for Admissto

1 Rule 36 of the Federal Rules of Civil Fro-
2 cedure applies in adversary prociedings,

AnvisoRy COMMITTEE'S NOTE

The applicability of Tlule 36 of the Federal Rules of
Civil Procedure in bankruptey proceedings hos beci =us-
tained. In re Stoin. 13 FSupp. 815 (N 1992y 1 re
Indrpendent Distillirs of Ky 31 F.Supp 721 720
(W.hky, 1950 Under Rule 866 of the Tederad Hnles
of Civil Procodmne o matter is decmed whaitted 1F a
pariy on whom a reguest for admission is served fails to
serve an answer or objection within a presceibed periid
of time after ihe service of the request. As indicated ir
the Note accompanying Rule 731, if the request is ser ved
by mail, the time allowed for serving the re-ponse slarts
to rurn frem the mailing of the request.

Rule 737. Failure To 3alie Discovery:
Sanctlions

Rule 27 of the Federul Rules of Civil
Procedure applics in adversary pracecdings.

CLD -

Apvisory CoMMITTED'S NOTE

As pointed oul in the Note accompunying Rule 114 the
cases holdiag that Rute 37 of the Federal Rules of Civil
Procedure is inconsi:tent with the Bankruptey Act arve
overruled. These casea indude fi re Richard's Disronnt
Jewelers, Ine., 505 F.Supp. 417, 518 (S.DLN.YL 1969 In
v Shuferd, 2000 FSupp, 195, 100-200 (12 3Ment. 1962);
and lo v Cordieel Secciee Corp. 175 F.Supp. 47
(SLNYL [0am, Any ender entered under this rute trent-
ing a failure to obey an order to provide er permit dis-
covery s a vantemnt of the court in which the advecs oy
procecding s perding is cibject to Toale 824

[1\7.;)_ The oot anle - :',!.]
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Rule 741. Dismisen] of Adversary
Proceedings

Rule 41 of the Federal Rules of Civil Pro-
cedure applics in adversary proccedings, vx-
cept that 2 complaint objecting to the bank-
rupt’s discharge shatl not be dismissed a tiv-

trustee and upon order of the eourt centain-
ing suck terms and conditions as the e 1l
decms proper, and the reference in subiivi-

1
2
3
4
5 plaintifi”s instance save upon notice to the
6
7
8
9

gion (by of (hat rulefshall be read as a yeior-
10 ence to Rule 719.

Abvisnky CoMMITTEE'S NOTE

Bule 41 of the Federal Rules of Civil Procedire auali-
fies its first sentence by a reference to Liul: 66 of the
Federzl Rules. Since the lalter rule, which poverns the
practice in federal equity receiverships, including tvoir
dismis=al Las no application to adversary prococinge. n
bankruptey, 7 aloare 1905 (19535), the referceen 1o Nnte
66 in Dute 11 of the Federal Civii Bules has Lo relevanee
ineofar ax Bde 1F applios o adversary proces Dngs. To-

Specind considerations apply to the disnti=sal of a com-
plaint objectings to a discharge in view of the Lamarid that
the plaintitt miwy be induced to dismiss by an advartage
given or promised by the bankrupt or someone ting in
his interest. The sane kind of risk urderiies the safe-
guards embodiad in Rule 120 against voluntary dizmissal
of a bankruptey cuse, The courts have pencrally allow ed
a credilor to withdraw or abandon his obiectinns to dis-
charge of a baukrupt but have aliow ed other creditors Lo
be substituted, to introduce evidense, and renerally Ao
oppose the discharme as if they had originsliy filed the
obiections. 1 Cnllier © LET4 (106687, The vule acermin-
dates a continuction of thia prociice. Netoe Lo Ciher

tor Al hils wm

ereditors of the o

plaint abjecting Lo

will aften be approprlade U

[1o Rule 19
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aturit - to dntesvene in the oo

affo:d them an opge
ing fnoercder to pross objections mede i the conpe b
Seve. ey NVUNL Bankr T 250F): E Mid 1
15 10 0 L RTelna)

A nawber of local rules provide that it any pardy
seeks 1o withdraw or fails 1o prozecute on ol tion {o
the bankrupt's dizcharge, the bankrupt and his attorney
must file an oTdavit that they have wel pro-io 0 oor
given any eensiderativn to effect the with 2 joor ok
ure to prooecute. B, NDVHL Banke 10 001 - roh &
EDNY. Danke, Rule 17 € & Other rul .
ohicetod - i 1o withdrew to fue oo afiidos

o paf Lo, prosidied o e

WIATY G
withdric o, By, DO Banke, B, 22 K Mok s Ft.
2. 13. Llu- Tt contemplates thal such o reuirement
may be tapo-ed as a condition o the dism e e
plaint ebjecting to the hunlirupt’s dizchin,
exercize of discretion in an individual cuse or a- 2 naller
governed by local rule.

Since the comlitions requiring dismi o of ar adver-
surv procosiing for faihie to Join a porty e from
those sonve: ninge the dismissal for sueh aor. oo of o civid

ce, vithee et

action in the districr cowre, T80 Thby oo R TR
opreccs i e or fh s in s omnd T s !
referene s g Teot senden o of It PRI A
e Sof Civad Proccdace b s apg e b satvers

by e Hngs
The withdrawal of o proof of clajm = governed by

Eule 305,

Rule 7i2 Consolicztion of Adverszary Pie-
ceedings; Scpuraty Trislz
1 Tale 42 of the Federal Bul U Civt! Pro

2 eodure applies in adversary proce Clings

Animany Corrnni e Notk

Bule 12 ol the I A
Poerg bl Dongel
LA YU S O ool
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(1914, The right to jury trind referved b
(hy af 1,4 rule s pot likely to verguie 1o 0 - o
advers i, prececdigr inoa banlaepiey oo o0 See

Roatekbrn - Leedy, 352 TR 223, 336 10 (1047 Prectum
v. Besbows, 1t ULS, 126, 133-31 (I&51;; 2 Cote, €8

19.0

il

|)C

WU = o3 e 0 DD

2, 19.07 (10{0).

[N The neabrleisziill

Rule 711.1 Delermination of Ferveinn o v

It 44T of the Pederar Radcoo0 0
Procedare applies in advers o pre o o e

[N.b. The wext rule ju 702

Tule 752, Findirgs Ly the Cerd

(a) Efdeet. In all matters il g Liit
facts witheno a jury or with an alo ry

jury, the court sholl find the o0 =000
and state seperately its coneln s
theren and the judrment boove vnd

purstieni by Dule 8210a), Rege s 00 ik

Jred are ned neeesaay for purpss o7 res
view, Findinge of Toet shall vt he w00 0

unless clearly errveneocus, and due @ oeed
shall be given to the opportunity of th tr 'l
court to judge of the ercdibility of i wit-
nesscs, 1T an opinion or memeramdum of de-
cizion is filed, it will be sufiicient i th - tiud-
ings of fact and conclusions of law oppoar
thervin, Findings of fact and conel e of
Javw are unnecessary on decisions ¢f inations
under these rulez except when, on 4 1aotion

to dismiss under ol T4 - cotiy o7
A b omer bt rits e G0 ce

fuct~.
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21 o Aseedmwent. Upon motion of a party
22 ronot later than 10 days after entry of a
o o loo.eothe court may amend its {indings
Zioa we additional findings and may amend
25w uizment accordingly. The motion may

wt
I

3% e rmade with a motion for a new trial or to

alier or amend a judgment pursuant to Rule
2& 923 When findings of fact are niade in mat-
20 ters tried by the court without a jury, the
30 question of the sufficieney of the evidence to
31 support the findings may therenfter be
32 raised whether or not the party ruising the
33 question has made before the court an ohjec-
34 tion to such findings or has made a motion to
35 amend them or a motion for judgment.

ADVISORY COMMITTEE'S NOTE

This rule is an adaptation of Rule 52 of the Federval
Kules of Civit Procedure. Rule 52 has been frequently
applied in adversary proceedings tn banlirupiey cases.
See, ey, Ta v Weondnaar InSalty Co.,, 307 F.2d 591, 593
(7th Cir. 1962) (Ancdings of fact regarding secured claim
held suflicient to comply with Fed. R.Civ.P. 3260); In re
Ulrico Devcdlopment, 311 F.Supp. 1343 (D.P.R. 1970)
(referee’s turnover order reversed for lack of findings of
fart),

The reference to the advisory jury in subdivision (a)
will rarely be applicable in an adversary proceeding. The
judesment of the referee is required by Rule Y21{a) to be
entered in the referee’s docket as provided in Rule
501(a), and if the judement is that of the district judge,
it is required tv be entered in the civil docket ns pro-
vided in Rule Tia) of the Federal Rules of Civit Proce-
dure. The necessity of findings and  conclusions in
connection with intetloculor s injuactions is net specially
mentionad 1 this rale as it i in Civil Rule 5260, suee
the staternent of the cowrt’s daty in the fust sewtence
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secnns a0t cempi et neive foonpp o the eone s
Lopoetion oF apgdl

.
erzeneotsT s For overtite ning Ui vonnnUs Ot

ilenticad Jorm tne 1l RID,

attore Tor s b overiet The i

apy- s in stbetaroniiy
which soverns the 1 view

£

of finidines of o vefevee by the
dizt bt court iy any proceeding or auter wler 1o
rule-. The provision of Civil Rule 3260 assimilating the
findines of o master i adopted by the court, o findines
by e et apples o bankrog ey cases by ovirbne of
hot oo

(N T el e 2200

Rule 751 Judemoents; Costs

1 (a) Judyments. Qubdivisions (ay, (o and
2 (o) ef Ruie 54 of the Federal Rules of Civil
3 Procedure apply in adveirsary proceedings.

4 (h) Cost<. On oone day’™s notice costs aay
5 be tined and judgment thevefor renderd vy
6 the court.

Anvizany Connirniris’s Nen
SN . coac a0 e Fedoiad Balos o Ond
=
vuptes (ases. Soothe Falle Coapl oo faehy fi0]) 020 F g 61,
B otk Coe U0 b foowe Monfaet e Tond e 0 oer
Pob Foadb o< btk Cors 19520 Lo oo Ledosty i Sun " Ba
g ey dee 0200 FSups IR R DAW 1By 1 Col-
ller 381- 82 (hu6Ry
Sebdicosion (b Urnder 2 20088y of the Act the Lank-
ruptoy courts hive Tollowed the equily practioe of
ablievine costs toocither party as o peitery of disoretion, 1

Collwer, sapeert SR Becauss of the odierse o5t on

F'rooedure

e b e per oty apediend - T e k-

ctedabed s of i e cosds on o hankrapt e-tete o0 the
recintoeal et e o tho trvnto o e e vt !
an el v . vl Loaed Gl ' !
T B T R Y SR U S A : e Syt .
Phy ppeserves vy ns Tt o bev oovi o qd
R T T TRNITE S ST O R P T N R S




2140

~1 GO U e QO [ e

—_—
-

el

[ e TV Ry
-1 & T o LA T

18
19

TERt
21.

9

EANERUPTOY RULYY & OFFfoisl Fobins

Rule 753, Delanlt

1
!

(et} Ertry. When a judgrneent is o acht
azainst a party in adversuvy procoodings
and such party has, without sufiiciont ex-
cuze, (1) failed to plead or otherwise defend
or, (2) having filed a pleading or motion, is
nnt yeady to proceed with triad on the day set
therefor in zecordanee with the :, the
ettt upeh reguest therofor shall onter o
Judement by defaudty except as provided
hereinafter, H, in order to enshle the eon i to
enter judgment or to carry it into effect, it is
necer=ary to tuke an account or to delermine
the amount of damages or to establizh the
truth of any averment by cvidence or to
make an investigation of any other matter,
the court may conduet such heaving= as it
deems necessary and proper. Ne judgment
by defanlt shall be entered zoninst an infant
Or Incompetent peron unles< 1o presnted in

SO

s

Uie procesiiing by o cereral stasdinn, cong-
miltee, conservato. . or uther such represent-
ative who hax appesred therein,

by Selting Aside Tudgiovs b by I fault.
For good cause ~hovn the ennt may set
aside a judgment by default in aeeordanee
with Rule 021

fe) 1'!('inff}ff.\‘, Cotntere et Crosess
Cluriennts, The provisions of this vl opmy
whother the party entitho] to the judeonent

v demault ds aopded ol s thivdae pl

) R 1 1 H
LWL e porty v Bas pleade
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31 54(e) of the Federal Rules of Civil Proce-
3H  dure.

36 () dudgrat Against the Upifod Shale-
37 No judgment by default shall be entered
33 apainst the United States or an oftcer or
39 agency thercof unless the claimant et h-
40 lishes his claim or right to relief by evid- nee
41 satis{actory to the court.

Avvisony COMMITTES'S Nl

CULovule Tooan ceipeation of Buale 50 of the bl
Rule~ of Civil Provedure. The disdnetion hetween the
entry of @ default under suldivision {a) of the Cr! Lule
and the entry of 2 judgment by defaunlt unider nbelind
sivi ib) of the Civit Hule and the provisinns in the latter
sut.division Tor a 3-day notice of an applicalion for jndg-
ment and for a rieht of trial by jury have all becn elimi-
nated from the Bankruptey Rule as inapproprizle and
unuecezsary in adversary proceedings. No affidavit as to
the fact of defuult or as to the amount due i< a prevegui-
site to the entiy of the Jwigment by defimlt b the count
urder this rule. There is no viciit to entry of a juwlrment
by deiuh, boewever, asainst oo pnrly whose fo ¢t Lps
poar ar to be ready {or trind ix suilicientdy excused, et
becii~2 he is in military service. Theoperation of subeli-
vizien {a) of this rule iz subyect to the Saoldiers" wd Sl
ors” Civil Beliel Act of 1910, 50 US.C Apn. § 5001 7 s,
in the same way as is Rule 35(b) of the Federal Rules of
Civil Procedure. See 6 Moore €€ AL01(KL 5501
55.10{3], 55.13 (1953). The court may withhiold entry of
a defauli judemert whenever it deeins further irvestigi-

tivnn or heirings to be necessary. The ruie does nol ven-
templite that Lefore entering a judgment by derze!t the
court 15 oblived U make an inguiry iuto whether the
patly who has foiled to plead ov Jefend or is nol remdy
to procicd vtk Uit has oo suflcient exouse oy wiethie
Lhoe Patty ol

nruested te b

cow b the juderrent byodefiiit s e

e 1o e fant or thonb et U opers

~ 1 - n 1 PR -
STULIN FERLPOIVTRN] FPURINS TRNFON TP 1L | BETS I N




249 RANHEUPICY RULES & OUFICIAL FoLs
shght clunge subhdivisions (¢}, (D, and ie) of Bule 55 of
the Federn! Iules of Civil Procedure.

tule 755. Summary Judeaend

1 Rule 56 of the Federal Rules of Civil I'ro-
2 cedure applies in adversary proceedings.

Apvigory COMMITTEES NovE

Bole 56 of the Federal Buales of Civil Proadue b
Tresinently boen deeed applicable iy eontesod pre ool
ngs i bankruptey cose< See, e, Tore Yolloe Trvosd
Frewght Lices, Treo, 207 F2d 602, 601 (Tth ir. 1957);
Cohen v, Fleeen Weal 220d Strect, Ine., 115 123 521,
532 (2d Cir. 1910); In re Georgio Jewelors, Ine., 2190
F.Supp. 386, 500 TRef., N.IL.Ga. 1962), afi’d, 2149 F_Supp.
303 (N.D.Ga. B962Y; I re Novwralls Tive & Bubber Co..
93 F.Supp. 870, 871 (D.Conn. 1930); Yankwii . The Im-
pact of the Fedoral Rules on Bonlbvuptey, 42 Call FRev.
738, 756 58 (1851}, 23 RefJ. 75, 81 (I953). Az rocog-
nized in the Nole accompanyving Rule 7016 o metion filed
under this yule will typivadly require the setiing of a new
date for triad

[N The evrEeiie 17702 -
Rule 762. Stay of Proceedings to Fnforce a
Judgment

Subject to the provisions of Rule 8§05, Rule
62 of the Federal Rules of Civil Procedurs
applies in adverzary proceeding.,

O 1D

Apvisory CoMMITTEE'S NoTE

Secting 30 of the Aer vests dizeretion in the pefene
in respest o the 2usp- o Ln el e exe ntiog oF enfion o
:

oo thot s l;'._ Penfewed o

ment el oy

Rule 205 o il retain. this diccretion, Bnle 20y of

the Feldetad RHules o8 Civil Prose e, hovevey, apeey
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CuF of richt on e finng
G supor ~eens Lo Be Lened must be aposel by
the court, 7 Mooare € 0206 (1950, Althougl: e conet-
fone tannd 1o een et between the previcine: of Tnke 62
of the Federad Rules of Civil Procedure and the Act, 2
Collicr € 2512 (1960), the qualifving reference to Rule
B05 ot the beginmizgs o7 this rule removes any doubt as to
the continuny auihority of the referer in respect to Lhe
sty of proceeding - pemding an append to the disirict

ently pives nnocnneiian

Cooatt,
[Nl Fiv b st inde s 70

Rule 761 Scizare of Person ov Pre;.orty

Rule 6! of the Federal Bules of Civil Pro-
cedure applics in adversary mroceedings ex-
cept that an adversary procecding in witich
any ol the remedies referred to in that rule
is used shall be commenced and prosecuted
pursuant to these ryles,

[

U e

ADpvisapy CoMMITTER'S NnTE

It has Leen Bield that Nule 61 of the Federal Bl of
Covtl Provcdiive dres ot pr poeleto entiiee the po s
of woreferee Levernd those conferrad wpon Ling by the
Binbruptoy Aet™ soa- o cnabie Bim to issue an ordor of
exeetition to reach the buneicial right of the bunkiupt to
trust invome when the trustee wus nat subject to the
cout s jurisdiction, Tovrmess v Ve oS, Ty 1ol
D uoh 3 O 100 This rule s st b Thoe s e
limitation.

Rule 765. Injunciions
1 Rule 65 of the Fedvral Rules of Civil Pyn-
cedire wrplies In adverszary procesling: ex-
cept thit o tempolisly restraining order or

prefimivary Dnpunction may be a0 on ap-

PRI L

ol @ st For ]'l‘\'r!-\'ri't\\’i‘.h(llll
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complinree with subdivisicn ey of that rule.
When socurity is requived under subdivision
{1 of thot 1ule andis given in the fore: of a

9 boud or other wnodertaking, Rule 825 governs
10 its enforcement against the sarety thercon.

AnvisorRy CuMMITTIFES NOTE

This rute authorizes the court {o reficve the Lrustee or
receiver of the security requiretnent of Rule 6700 of the
Foden ! Biebee of Civil Procodere, Tt thes b ot o 50
oo~ d- o0 Foetoom Corp, 181 20 7000 000 e Ol
1oy, coctdent B0 000 ULS0000 (1000, and T o 1?70 -
eHOORS FLSuppe 311, 212 (WL Tt 1910), both of which
aprarentdy deny applicability of subdivisions (b and (0 of
Liule 65 in adversary proveedings in a bankrapiey case
on the ground of incompatibilily with the exigencies of
hankrupley adiministration, Cf. Mugidsen o0 Diogagern, 180
F.2d 473, 179 (vth Cir)), certdenied, 339 TS0 965 (1954),
denving applieability of Fed R.CIv.I 6300) 1o issuauece of
temporary and permanent injunctions in o pleniry ac-
tion within reoreanizalion eowrt’s jurizdiction under 13
D, 102 and 115 of the Act: fu re SN Giaxidd & Co,
23R F Rupp. 130 05D Tex, 1965, denving applic
Fed ll.Civ. 0 Gorer to an injupceting by the eovrl inox
Chapter N oense
forca s o proderre Bnaorare, |

The =tays pronbled by Bules 131 and 601 are nol sub-
ject te this [ule 765, nor is relief availuble under this
ruie himited by Rule 101 o Hule 681,

(NB The wost rnde s 760

pility of

aanvhst o procecding in owlimbe oy te

tule 767, Deposit in Courd
1 Rule 67 of the Federal Rules of Civil Pro-
2 cedure appiies in adversary proececdings.
Ainvosany Contariaa's Noln

ot denl it e et o o

Shatoawith e depe ot o e
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procecding whercin aoporiy =0 s
recosery of mones or proporte. Seel gl O r,
Ine s Stabes, 526 .20 58 thoth Cre, 1900); of Lo e
Croen Chomees! Co., 335 F.2d 615, BIS-19 (hth Gir.
1961). The rule cottemplates that the moncy shall be (de-
posited by the elerk in & designated depository in the
name¢ and to the credit of the eourt, subject {0 < ith-
drawal only on order of the court. Sce T Moore © 6702
(T80 Tre dojen 10 of me ney of Lankiupt estude - 0o

ez by Tl v S

erty 1noan aduersory

Rule 763, (MT'er of Judgment

1 Rule 63 of the Federal Rules of Civil I'ro-
2 cedure applies in adversary proceedings.

Rule 769. Execution

tile 69 of the Pederal Rulez of Civil Pro-
cedure applies in adversary proceedirgs,

| S

AlvEmy O e’ Ny
The sppheahitte of Rele 69 af the Fuderld Imtvs of
Crvil Trovcdure Lo thie edleciion of a Judgmont rendored
in summary proceedings undor the Bankrapury Act was
recegnized in Goovsanr Clfse Co, v, Ruoeff, 120 F.2d
4% (23 Ciro, oeort, dispdsced per stipuintion, 3041 U.S.
Tol (oo Mae bachlon, Bealeantey 215 (10561

Rule 770, Judement for Specific Acets;
Vesting Title

1 If a judement directz a party (o exeeute a
2 transfon or to debiver a documient or to per-
form ary otir specilic set and the party
fails Uy comply within the time speciiiedd, the
Cdivect the aet e be ol oot b

K

2

—

[h)

1
S IEIRS

=
~
{
=
—

T HNERNEM h-.* RERL RIS ,'1'1~,.3-
Pl parly byosante ol
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person appeinted by the court and the act
when g6 done has Like effeet asif dune by the
party. Ou application of the party entitled
to performance, the court shall iz=ue a writ
of attachment or sequestration apainst the
property of the disohedient party to compel
obedience to the judgment. In proper cases
the dizchedient party may also be held in
contempt in proeeedings under Rule 920,
The conri in Hew of divecting o triasfer of
real or personal property may enter a judg-
ment divesting the title of any party thercto
and vesting it in others and such judgment
has the effect of a transfer executed in due
form of law. When any judgment is for the
delivery of possession, the party in whose
Tavor it is enterved is entitied to a writ of ex-
ccution or assistance upon application to the
court.

ADVISORY ConMINIERs Noe _

Thi= rofe 1= an adaptation of Lale 70 o the Feleral
Rules of Civi! Procedure. ’

o

et

Lo

Rule 771. Process in Behalf of and Against
Persons not Parlies

Rule 71 of the Federal Rules of Civil Pro-
cedure applies in adversary procecdings,

[NB. The wert rade 72782

tule TSI Transfer of Adverzary Proceed’ o

Upan ratice aud hearivs adorded the par-
ties, ony adversury procecding may, in the
interes! of justice and Tor the convenivnee of




BavhbE! ey BULES & OFFICLLL FORMS ST

4 the partics, be transferred by the cotri to
5 any other district and shall thereafter com-
6 tinue as if oviginally filed in such district.
An adversary pH)CLuhn" transferred wder
{his rule shall be referred to a referce by ihe
clerk of the court to which it has heen brans-
ferved. ’

-]

v sl

—
[ ]

Anvieony CoMMITTFS S NOTH

The court 1o v hich an wversaly proceed L i -
forved pursunt Lo this rule mi detertiine the eor lio-
versy in the ceercise of ancillary jurisdiction conferierl
by £ 2ai20) of the Act. Rule 116(c), which is derived
from ¢ 32L and ¢ of the Bankraptey Act authorizes
transfer of an entire bankrantey case to another district.
This rule recoznizes thal sound judicial admini=tration
may involve the exercise of the same power in u lesser
maenitude by awtherizing trasfer of only o ~everble
part of a case, <7, an adversary proceediny, 1t 'w-t‘-vr
district. In view of the extensicn of the teryitorin® finits
of effeciive service by Rule ToHT), it belinaves courts of
hankeupter to weand o liberal constroeting to thi= hule

M fnvze hosdship o paatie s seivel i

T2 et Tona
part of the conniry vemole Tiom the distric whe: - the

ot of BrnEruptoy b st An ovder translerring oF
retaining a case weder 302 of the Adt 15 review wbie
:n:ped LE. Pooctt Co Treo oo Ihlta Aerlings, Lot

Food of 51 (2 Cir 19835 l'i’“L‘ll hnn. order of trans
ter); I v SON Skt Meted Co 207 P2 G2 ot O
1961) {(appead 'ml. apder Febiiningg case), Anoorde v Lo
Feryime o ret-i ine an oadversary procecding wonlor iz

rule shoulid Iﬂ,., wiee he vevicwnble by append




AL vl APPEAL TO DN ey

Rule S0i. Manner of Taking Ap:ecl

Ap appeal fror a jadonmient ov esdor of
1 Jig

reteics 1o a distvict court shall bovlen by

2 TN

2 filing a notice of appead witn
= i the pigne allced T 15
e s anpclhand o talie any s b

that speeitied in the st senter e
affecs the validity of the appea,

ooyl o ly for such action s the divtoet

[PANE B o) I

9 comt oo appropriate, which s anclude

,ostadbovontadin he nemes . . . . e
Sttt sarties e th 10 dismis=nl of appeal. The uolice of spieal
e e = > v o - . - - -
judgme..t or ordcr appealed 11 shatl conform substiatially 1o GHk 8 Formp Fach aprel fant
from g Che pames and 12 No. 2spand =hall he accompanied by the Tee stall file a
addres-es of their 12 fixed by the Judicial Conderciae of the sufricient
resnecl e ULy, 14 Unicedd States pursaant to 3 40 of tre At - imber ~1 copies
- S — - © 51 the notice
) i ] - L . ] vt appeal to
- - - = SV o UM 0y s Nio, i enable the
oo This vt s mmaniaenetion o Thale L s e the l'ef(’ll‘ee to R
; ] Pt of At Trocediire fi D s1 oo of comply prompti
F('hc.:] _}ul.- ~of Appotiate 1 unul[—tu. fovd the o e e ! with Rule 884-)’
presoribie s the precednre governing arpeads fooa the
Feferoe Lot st s Ld
LEI’":‘:_[ 'éij-’\'f[i_'i_l\k, -.i"%?t‘..l';fw‘
from juugments of foo sdiaiciet Rule 02, Titwe for Filing Notice of v al
indge entored winn noe s oacting . . . _
a1 pankiuptoy judge as well 1 iad Tew-Do e Pored, Tre adioe 0 eveald
a5 when be is oacting uil oan 2 shail be fled wish thwe refores v it o e L]:l}'*
appeal frmoa v fereve is 3 of the Jdote of the enpoy of e ?:l"!‘;..'.t‘i‘.l O
)"'“'“\rnl"‘llllt' Lie i’ud-("[“u Rulos 1 l'l‘l;-’" :lil!'l':!;"l T.l""i. Il Hi '.i.'..l'].'\' .'n"‘-"" l_li‘
af Appellate rroocuure, - - o )
Toaprn i A - g appe TR D e e, n S T R
O eyl he ol poneai v oo i
Totbe oo v halh e et vt !




10
11

12

13
14
1=

i)

16

[
18
14
20
21
22
23
24

20
2
27
oy
29
30

32
33
34
35
36

-

1
38
34
40
41

19

1

BAxnkkUeyCY RULES & OFFICIAL 1vn” 219

was oled, or within the time ethesv D pre-
seriboad by Lhis val, whicheve:s pors 3 los
expire s,

() FEflect of Mative on Time for (1f peol.
The running of the the for filing aoratice of
appesl I= terminated as to all partic- by a
tiwacdy motion filed with the rcTeres By ooy
perty priestizat o the rdes heecsfin enu-
voorated dn thds subebivi bl The ot e
for gppoead fxel by this yaie comuia oo Lo
run and iz to te compuied frem the entry of
any of the following orders nudde wven a
timely motion wnder such rules: (1 oranting
or denying a mintion for indament notwith-
standing the verdict under Rule o Labyid);
(2) granding o denying a molion under Rule
TH2(h) to amend or make addittonal fadings
of Tuct, vvhether ar not an alteor ool the
Judeeent would be vecotred 5 e fwet ooy g
ook prentine or des,t 2t

gronted

under Bule 925 to soter or arsoenad - a0
ment; or (b denying a motion loie o new
tricl toder Tale 923,

{¢) Keteasion of Time for Appeed. The
referee may extend the time for Bliog the
notice oi appeal by any party fvr a oeriod
not to cxeeed 20 davs from the cvpivation of
the time otherwise prescribed by i< le, A
regitest Lo extend the time Sor Bling oo lice
of appoal must be miade hefore such e L
expived, exeept that oorcateztmn? ey the
expivetbm ol such U s o o0 0 T

o<l i of exensndle ez 1oL Lo
ment oo haes s el the sale o f

ANV prop.riv.
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ApvisoRY COMMITTEE'S NOTE

s roie is an adaptation of Rule -(2) of the [ebned
Buies of Aprcllate Procedar- The rule retains 1o initnd
1-day limit now preserile? o § 3 of the Act for seck-
ing review of a refeec’s judgmet or order. Whereas §
19¢, however, allows ifo court to extend the time fir the
filing of & petition f.  veview withoul limit :o long as
the request for exien: -n is itself timely, this rule, in
subdivision (e), places .- outer limit of 20 dais on any
extension. If no molion of the Xind contamploted i sule
division (00 and oo request for an extenston o el
ance with sabdivision () is filed, the tima for appeal
from 2 referec’s judegment or order expires 10 days aller
its eniry, and it becomes fina! as provicad in Rule 85
Rule 906(b), like Rule 26(b) of the Federal Rules of Ap-
pellate Procedure. prohibits the enlavgemert of the time
for filing a natice of appeal.

Motions that will terminzte e -~ s of he time
for filing a notice of appea’ .. __~ & iddiciev, ({1 are anal-
ogous to those which wilt terrsinds -7~ tuning of the

appeal lime under Riele 4 Do s Falers af Ap
pellate Procedure. In oo 3+ . o7 0 »F ¢ bren, with a
single exception, must b, 37 ta © T ddnys
after entry of the judgment o éh ‘ Gl Tue
exceptioh involves a mnt=, Lo Iaien oourler ule
50L) of the Federal Ruler oo 28 Prove ey 000 dlise

‘-,

charge of the jury, in whirh w0 e “ o ostied runs
from the date of such discharre. Suzh 3 .:ca would be
made in a bankruptcy ease only in u proceeding on &
contested petition, to which this provision of the Civil
Rules is made applicable by Bankruptey Rule 115rhg i

When the judgment or order appealed f1om authorizes

the sale ofleent-entebe: it becomes final 10 days after its
entry unless within the 19.day period a4 motion v minal-
ing the running of the appeal time or a roue-t for ex-
tension 1 filed. This result, vequired by the secord zrn-
tenee 7 subdivision (2], preseives the obie ive v the
amendiriant of 3 3% of the Act 1in 1900 o eliminete the

uncerti .1y o= to il e title to seebddate uthoriz 3 Lo he

sold by worefer o's order, onee I dies Bave pa-ae Dwath

propery
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out an appeal or any request or molion extendiny the pe- ’
riod of vudnerability. If such a motion or request i+ filed
within the 10-day period, the other provision- o) this
rule apply to a judgment or order authorizing the sale of

Property Jh%’.'u.n.as they do to any other judgment or order of
the referce.

—_—_—

I A request for an extension of the time for filing a no- r_________.
tice of appeal from a referce's judgment or order not au-
thoriziag the sale of week-eptate-may be filed after the ex- property
piration of the 10-day pertod followinz its enlry or the S

entry of an vrder disposing of a motion as provided in
sub:division (L), Lut the extension may be granted on
such a request enly on a showing Lhat the delay was due
to excusable neglect. Moreover, any allowable extension
cannol exceed the 20-day limitation preseribed by the
first sentence of subdivision (c). Thus the maximum time
allowable under this rule for filing an appeal is 30 days
after the entry of the judgment or order appealed from
or 30 days from the entry of an order disposing of a mo-
tion that terminates the running of the time for filing an
appeal as provided in subdivision (b).

Rule §03. Finality of Referee's Judgzment or

Tt T Order -

“--1+-" Unless a- notice of appeal is filed as pre
2 scribed by Rules 801 and 802, the judgment
3 ororder of the referee shall become final.

Abvisory CoMMITTEE'S NoTE

This rule preserves the finality of a referee’s order on
the expiration of the period allowed for seckiny review,
as now provided in § 30¢ of the Act.

Rule 804, Service of the Notice of A preal

The referec shall sorve netice of Lhe- filiny
of a notije of appeal by mailing a o ay v
thereof to counsel of record of each Sarty

CI T
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other than the appellant or, if a party is not
represented by counsel, to the party at his
lasl known address. Failvre to serve notice
shall not affect the validity of the appeal.
The referee shall nole on each copy served
the date of the filing of the nolice of appeal
and shall note in the docket the names of the
parties lo whom he mails copies and the date
of the mailing.

ADVISORY COMvianTTER'S NOTE

This rule is an adaptation of the provisions of Rule
3(d) of the Federal Rules of Appellate Procedure. The
duties imposed by this rule on the referee are delegable
to an assistant as provided in Rule 506.
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Rule 805. Stay Pending Appeal

A motion for a stay of the judgment or
order of a referee, for approval of a superse-
deas hond, or for other relief pending appeal

- must ordinarily be made in the first instanee .

to the referee. Notwithstanding Rule 762

* but subject to the power of the district court

reserved hercinafter, the referec may sus-
pend or order the continuation of procecd-
ing= or maks any other appropriate order
during the pendency of an appeal upon such
terms as will protect the rights of ali parties
in interest. A motion for such relief, or for
mudification or termination of relicf granted
by the referve, may be made to the district
cottrt, but the motion shall show why the ve-
Hef, modificaton, or termination was rot ob-
tained {rom tine referee. The district court
may eondition the relief it grants nader thia
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ment of the appellant, file and serve on the
appellant a designation of additional papers
to be included. If the record designated by
any party includes a transcript of uny pro-
ceeding or a part thereof, he shall imme-
diately after the designation order the tran-
script =nd make satisfactory arrangements
for payment of its cost. All parties shall take
any other action necessary {o enable the ref-
erce to assemble and transmit the recor:l.

ADviSORY COoMMITTEE'S NoTE

This rule iz an adaptation of Rule 10(b} of the Federal
Rules of Appellate Procedure, The last sentence of the
rule is a revision of a sentence taken from Rule 11{a) of
the Federal Rules of Appeliate Procedure.

=1 N U ke QD RO e

Rule 807. Transmission of the Record:;
Decketing of the Appeal

The record en appeal shall be tran<mitted

by the referee to The clerk of the district

court within 30 days after the filing of the
statement of the issues unless a different
time is prescribed by order of the distriet
court, and the clerk shall thereupon enter the
appeal spon the docket.

ADVISORY COMMITTEE'S NOTE

This tule is derived from Rules 11t and 1200 of the
Federal Rules of Appellate Procedure. The time idlowed
the referee fur transmission of the 1ecord i« shorter thun
the cotresponding period presceribed by Appellste Dole
LHay i recognition of the need fur expeition in lwak-
ruptey eases, but the time runs from the Gling of the
statement of the ssues vather than the fiting of tiie no-
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tice of appeal so that delay in receipt of the statement
will not prejudice the referee in complying with his duty
under this rule.

Rule 808. Filing and Service of Briefs

1 Unless a local rule or court order excuses
2 the filing of briefs or provides for different
3 time limits:

4 (1) The appellant shall serve and file

5 his brief within 15 days aftergtheserviae

6 ofthestatementoi-thetasuess

T (2) The appellee shall serve and file his
8 brief within 15 days after service of the
9 brief of the appeliant.
10 (3) The appellant may serve and file a
11 reply brief within 5 days after service of
12 the brief of the appellee.

ADVISORY COMMITTEE'S NOTE

This rule is adapted from Rule Nlta) of the Federal
Rules of Appeliate Procedure, The introductory clause of
the rule recognizes the desirability of allowing local and
individual variations in respect to the filing of briefs,
and the numbererd cluuses prescribe shorter periods
than the corresponding intervals allowed by Appellate
Rule 31(a)

Rule 809, Oral Argument

1 Unless otherwise provided by local rule or
2 court order the parties shall be given an op-
3 portunity to be heard on oral argument.

ADvISoRY COMMITTEE'S NOTE

In lieu of detailed provisions governing aral arpument
comparable to Bule 34 of the Federal Rules of Appeliate

entry of the appeal
on the docket pursuant
to Rule 807.
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Procodure, this rule provides the parties in general
terms an opporinnity to be heard on oral argpirment but
sul:ject Lo control by the court. ‘

Rule 810. Disposition of Appeoal; Weight
Accorded Referee’s Findings

Upon an appeal the district court may af-
firm, modify, or reverse a referee’s judg-
ment or order, or remanu vith instructions
for further proceedings. The court shall ac-
cepl the referce’s findings of fuct unless they
are clearly erroneous, and shall give due re-
gard to the opportunity of the referce to
judge of the credibility of the witnesses.

05 =1 O OB Lo DO

Apvisory COMMITTEE'S NoTE

This tule is a revision of General Order 47, which
courts have applied when reviewing referees’ orders
under § 39 of the Act. Potucek v. Cordeleria Lourdes,
31C F.2d4 527, 530 (10th Cir, 1962), cert. denied, 372 U.5.
959 (1963); Allen v. Lokey, 307 F.2d 353, 351 {Hth Cir.
1962y ; Mazer v, United States, 298 F.0d 579, 581-82 (Tth
Cir. 1962). The rule dehines the judge's authority in dis-

.- . - posing- of judgments, orders, and findings on review in : o

_.conformity with § 2a{10) of the Act and requires the

S -.. samd éffect to be given the referee's findings as Rule
52(a) of the Federal Rules of Civil Procedure accords to

the findings of the trial court, Gross v. Fidelity & De-

posit Co. of Md. 302 F2d 338, 339 (8th Ciwr. 1862);

Stmon v. Agar, 299 F.2d 853 (2d Cir. 1962). The same
standard is prescribed by Rulez 752(a) and 911, which
govern the review of findings of fact in adversmy pro-
ceedings and contested matters in bankruptey cases,
whether such findings are made by a referee or district

judge. This rule is not subject to suspension or mndifica-

tion by jocal rule or order. See Rule 814, The rule does

not retain the provision of General Order 17 authorizing

receipt of further evidence by the distriet fwdge in
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connection with a review of a referee’s order or findings.
See 2 Collier € 39.28 (1968).

Rule 811. Costs

Except as otherwise provided by law,
agreed to by the parties, or ordered by the
court, costs shall be taxed against the losing
party on an appeal; if a judgment is af-
firmed or reversed in part, or is vacated,
costs shall be allowed only as ordered by the
court. Costs incurred in the preparation and
transmission of the record, the cost of the
reporter’s transcript, if necessary for the
determination of the appeal, the premiums
paid for cost of supersedeas bonds or other
bonds to‘preserve rights pending appeal, and
the fee for filing the notice of appeal shall be
taxed by the referee as costs of the appeal in
favor of the party entitled to costs under
this rute. -

ADvisoRY COMMITTEE'S NOTE

This rule is an adaptation of Rule 39(a) and (e) of the
Federal Rules of Appellate Procedure.

e GO DD

Rule 812. Motion for Rehearing

Unless otherwise provided by local ruie or
court order, a motion for rehearing may be
filed within 10 days after entry of the judg-
ment of the district court.

ApvisorY COMMITTEE'S NOTE

This rule is an adaptation of the first sentence of Rule
40(a) of the Federal Rnles of Appellate Procedure. The
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filing of a motion for reliearing pursuant te this rule
does not terminate the running of the time for filing a
notice of appeal from the district court to the court of
appeals. Sce Rule 4(a) of the Federal Rules of Appellate
Procedure.

Rule 813. Duties of Clerk on Disposition of
Appeal

Immediately upon the entry of ‘an order or
judgment the clerk of the disirict court shall
serve a notice of the entry by mail upon each.
party to the appeal, together with a copy of
any opinicn respecting the order or judg-
ment, and shall make a note of the mailing
in the docket. Original papers transmitted as
the record on appeal shall be returred to
the referee upon disposition of the appeal.

O 0o =1 S U A QO DO

ADVISORY COMMITTEE'S NOTE

The first sentence of this rule is substantially identical
fo the first sentence of Rule 45(c) of the Federal Rules of
Appellate Procedure. The second sentence is an adanta-

tion of the next to the las! santehce o Tule™1a(d) of the
Federal Rules of Appellate Procedure. - 7 -

The duties of the clerk of the ‘district court in respect
to the keeping of records of cases appealed from the ref-
eree to the district ccurt are as prescribed by the Direc-
tor of the Adminiztrative Office of the United States
Courts pursuant to Pule 507.

Rule 814. Suspension of Rules in Part VII1

1 In the interest of expediting decision or
2 for other good cause, the distriet court may,
3 by local rule or order, suspend the vequire-
4 ments or provisions of the rules in Part
5 VIII, except Rules 801, 802, 505, and 210,
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1 : . . .
aee 6 and maykorder proceedings in accordance

7 with its direction. ‘

ADVISORY COMMITTEE'S NOTE -

This rule is an adaptation of Rule 2 of the Federal
Rules of Appellate Procedure, but it recognizes that the
district court mayv preseribe a procedure for appeals
from referecs by local rules or may order the suspension
of one or more provisions or reguirements of Rules 804,
BA5, 806, 807, 808, 809, B11, 812, ard 813 for a particular
appeal. An existing lneal rule may continue to govern the
filing and service of briefs, oral argument, and moticn
for rehearing, as provided in Rules 808, 809, and 812,
but the other rules listed in the preceding sentence can
be suspended only by a rule adopted or order made after
these rules become effective. The court may make an
order of suspension on application or motion of a party
or on its own initiative, Neither a local rule nor an order
in an individua! instance can contravene the require-
ments of Rules 801, 302, 803, and 810. Subject to this
limitation the distriet court may by local rule or order
direct that the provisions of one or move of the Federal
Rules of Appellite Procedure shall be followed.

- % - - - -

A -
. ~ ‘
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PART IX. GENLRAL PROVIBIONS

Rule 901. General Definitions

The definitions of words
and phrases in 8 1 of Lhe
Act govern their use

in these rules to the
extent they are not incon-
sistent with the rules. In
addition, the

[J=Re +BEN S e R B S

¥ Phe following words and phrases used in
these rules have the meanings herein indi-
cated unless they are inconsistent with the
context:

(1) “Accountant” includes an accounting
partnership or corporation.

(2) *Act” means the Bankruptcy Act.

(3) “Affiliate” of a bankrupt means (A) a
corporation 25 per cent or more of whose
outstanding voting securities are directly or
indirectly owned, controlled, or held with
power to vote, by the bankrupt, or (B) a per-
son who directly or indirectly owns, controls,
or holds with power to vote, 25 per cent or
more of the outstanding voting securities of
the bankrupt, or (C) a corporation 25 per
cent or more of whose outstanding voting se-
curities - are” directly or ‘indirectly owned,
controlled, or held with , »wer to vote, by a
person who directly or indirectly owns, con-
trols, or holds with power to vote, 25 per
cent or more of the outstanding voting se-
curities of the bankrupt, or (D) a persvn
substantially all of whose property iz oper-
ated under lease or operating agreement by
the ban':rupt, or (I2) a person who cperates
under lease or operating agrcement substan-
tially all of the property of the bankrupt.

(4y “Applieation™ includes any request Lo
the court {ay relicf that is net a pleading or
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proof of elaim. An applirstion not made in
open court shall be in v riting unlesy a writ-
ing is excused by the court. An application
for an ~rder against another party may be
required to he made by motion.

(3) “Attorney” includes a law partner-
ship or corporation.

{6) “Bankrupt.” When any act s required
Ly these rules to be performed by a bankrupt
and the bankrupt is not a natural person:
(A) if the bankrupt is a corporation, “bank-
rupt” includesgany or all of its otheers, mem -

43
44
45
46
47

bers of its board of directors or trustees or
of a similar centrolling body, a controlling
stock-helder or member, or any other person
in control; (B) if the bankrupt is a partner-
£1ip, “bankrupt” includes any or all of its

or, if desigrated by
the court,

8
49
50
51
52

23

54
55
56
57
58
59
60
6!
62
63
64

85

genera: parinerstend any other person in
control.

() “'Bankruptey judge” means the ref-
erce of the court of bankruptey in which a

bankruptey case is_pergling, ar. the distriet

judg2 of that court when issuing an injunc-
tron uridéer § 2a(15) of the Act and Wwhen act--
ing in lieu of a referee under § 43c of the
Act or under Rule 10Z.

(&) “Judgment” includes any order ap-

or when it is
necessary to compel
attendance ‘of a bank-
rupt for examinatio.

nealable to the district courty ¥

{9y "“Maotion™ means an appli:ation to the
court for an order in an adversary proceed-
ing or in a proceeding on a contested peti-
tion, to vacate an adjudication, or to deter-
mine any other contested matter. Unless
made during a hearing or trial, a motion
shall be made in writing, shall conform sub-

-
or, Lf ente-ed by a
district judge when
acting as a banktuptcy
Jjudge, appealable to
the court of appeals.
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G6 stantially to a pleading in form, shall state
67 with particularity the grounds therefor, and
68 shall set forth the velief or order sought.

69 (10) “Pleudings” include those allowed by
70 Rule 7(a) of the Federal Rules of Civil Pro-
71 cedure and the petition and the responsive
72 pleadings allowed by Rule 112,

ADVISORY COMMITTER'S NOTE

Tl I Y AR £ - rorin. . o} el .
T OC T e IS LA EER LAY B JOTIVE !9¢l'(|- . 1LY T W% it 4

. s - a. Except (o s dehnitioy of
“hankiupt,” which supplements the definition in § 11y of
the Act, this rule defines words and phrases not inchuaded
in the Act's definitions.

(1) & {5). The definitions of Sacenuntant” and “atior-
ney” recounize that a g - Jfessional firm as well as an indi-
vidual may act as an acccuntant or attorney under these
rules. For these purposes no distinction is drawn between
a professional partnership, a professional corpnration.
and an individual whe practices the profession. The deve'-
opment of professional corporatious, motivated primarily
by tax considerations, is discussed in Deering, faearpara-
tion by Attorns ys, 42 Ove L Rev. 03 (1962 Frost, Sooe
Comrients s to Profs seignal Coi}ﬁ)m'."—fﬁ_n Shutetes, 1 Aric
L.Rev. 169 (1963); Comment. Frofcssirieed Asroelatio. -
and Prafessidnal Co:gw.-'alm}z.‘-,‘lt} Sw. L0, a6z (1982).

(2). The definition of “affiliate” is derived frons the
definitions of “sub:idiary company” and “aflilinte” in the
Public Utility Holding Company  Act of 1835 in 15
UG.S.C §79%ta) (B)tay & 11, and the defigition el “sub-
sidiary”™ i § 106(13) oi the Bankruptey Act The ini-
mum pereentage of ownership, control, o1 holding of the

outstonding voting securities in clauses fAY, (Y. and
() isset at 2577 rather than the lesaey

seroentges forpnd

in the cited provisions of the Public Uity Haldi s Clom
pany Act ur the majority of the stock having porver U
vote prescrilied by ° tiirtd o0 the ot Cro13 UBCL

.

f0a-2(u" (71, where veneticinl ewrer<hip of more thon
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abair i Vprent” when o subsidingy i the
vothe definsticn explicitlc recnsniz
Tar aliate” 0 the bankrupt may include a COrpsITi-
Ui “asine & common perent with the bankrupt by virtue
the pirest’s control of the vating seearities of toth
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- I dvens, Chuses (1 ned (3 aie adag-
s 0T e o Gin e ) oGl et aeing the

wWithin 1he Lerm udh .
aryn the Aot hoa cerves the
Hivd nurpe-e of indiciting the per mis<ible scape of the
Sibaenue provison in § 129 of the Aet, which is appli-
eeniyv when o priition by or against o parent corjora-
e aplroved. 6 Coilier ¥ 2,17 1Lusiy. The
e of “a0ihiare™ in this rule gives substantinhiv
mere Lberal scone teothe snecial venue and Leans<fer pros-
visome of Rule TiGoay o b s d 0 and to the suthoriza-
anin e TITehy .,

foi Mapy vre reiiens byog hapkruptoy ense are pureiy

]1.‘:<

tren for oint e pien;

afdninistegtin. - < ewherse parties and e
S . noiee
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and 21a (application for an exzmination}, 57n (applica-
tion fur extension for filing claim), and 5%a(8) {spnlica-
tion for compensation) of the Art. The application for
discharge referred to in §5 Ta(l) and 14 of tie Act nnd
in Official Form Na. 11, and the application for amen i
ments to the petition and schedules referred to in Gon-
eral Order 11 have been eliminated as unnecessary fog-
malitics,

(6). The definition of “bankrupt” in § 1¢1} of the Act
appiles under these rutes. Clause (6) of this rute supyle-
ments the statutory definition Ly ineovperating it it
the meaninge eiven the word 1 certain eoneeats b F
Thand 10e 00 1 Aet,

{7k Shee Rule 102 vequires all bankruptey cases to he
referred, the judiecal and administrative furctions as-
signed the court by the Act and these rules will be por-
formed by a referee in all but a few instances. The tern
“bankruples judge” has been employed throughout the
rules as a useful designation of the referce or the dis-
trict judge when he acts in Heu of a referev, The terin
also applies to the referee or the iudge when either i--
sues an injunctina in a bankruptcy case pursuant o s
2a(15), but the statutory provision restricting the power
to enjnin a court te the Judge still applies under these
rules. Clarity iz served by distingaislung Letyeen 1w
referce and the district Judge in some Tules Seel s,
Rule 115 which goverg. the henring on a contested Pt
tion, including o jury trial when one is requested, and
Rule 920, whieh governs hearings in contempl procecd-
ings.

{81 The dehnition of “judgment.” like et in Rule
020, ks adapted from Bule Shiny of the Fedorad Bules
of Civil Mrocedure, Notwithstanding the Seeimningiy urn-
limited scepe of appealability unde: §3 201 and a0¢ o
the Act, the courts finve recogrized that some ordevs 1a g
sufficient fnadity to be subject 1o review goder those se -
tons, See 2 Collier €05 3] 0 {0

9 The definttion af “meto™ devoned oo gl
Tihy of the Fede o) Dales of Cive 14 R U TR U N
gererally bevrs beli anplioatie 10 contertpd proceedn. .

1

vase The U of e tery on thoae vl

L
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is restricted to proreedings involving adverse parlics and
conforms to general usage in this regard. Compare the
definition of “application” suprie. See, e o re J. & M.
Doyle Co., 130 F.2d 310, 341 (3¢ Cir. 1942} (oral metion
for extension of time for filing petition for review of al-
lowance of ciaim held insufficient); In ve Lung Islind
Propertics, Inc., 125 F.2d 2086, 207 (2d Cir. 1942) {motion
seeking approval of coutract between trustee and bunild-
ing contractor held insufficient for lack of particularity);
cf. Grorgia Jewelers, Inc. v. Bulova Waleh Cn., 302 F.2d
3682, 366 (5th Cir. 1962) (recognizing that failure Lo fol-
low Fed R.Civ.I". T(b) 1) literally in making motions for
amendment of petition may be cured).

f10). Since Rule 707 makes Rule Tta) of the Fedoral
Rules of Civil Procedure applicable in adversary pro-
ceedings, the pleadings allowed in such proceedings are
those listed in subdivision (a) of the lattor rule, When
the term “pleadings” is used generally in the rules, as in
Rules 904(a) and 911(a), it includes the “petition’ as de-
fined in § 1(24) of the Act and the pleadings permitted by
Rule 112,

Rule 902. Meanings of Words in the Federal

Rules of Civil Procedure )\'hsn Applign!_)le

. ¥
ina-Bankrupley Eave:

the Federal Rules of Civil Procedure made
applicable in bankruptey cases or-mrpreceed-
‘gathevein by these rules erbyan-erderon
tered-prrsuant-to-thosesales have the nean-

ings  herein indicated unless they  are
inconsistent with the context -

(1) “Action™ or “civil zction” means an
Y adversary preceeding or, when appropriate,
10 a proceeding on a contested pretition, to vi-
11 cate an adjudication, ar to determine any
12 other contested mattey,

CO =1 O O s QD N

The following words dnd ﬁh'l:a-ées tsed in -

Cases

H
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13 () "Appea]"megﬁe-appeal from the ref- ,
14 eree to the district cowrt, and “appeltate
15 court” means the district court.
16 (3) “Clerk™ or “clerk of the district
I7T court” means an assistant employed by the
18 referce and designated as his clerk by the
19 referee’s order, unless the offices of the clerk
20 of the district eourt and the referee are con-
21 solidaled or a proceeding is before the dis-
22 trict judge.
23 () “District court,” “trial court,"g or "eourt "
24 “judge” means bankruptey judge.
5 (5) “Judgment” inclules any order ap-

26 pealable to the district courtd\_

1
-+ P, 1f entered by a dis-

ADVISORY COMMITTEE'S NOTE trict judge when acting as
. . |a bankruptcy judge,
These rules make many of the Federal Rules of Civil appealable to the court

Procedure applicable in bankruptev cases or in proceed- | f appeals.
ings therein, and thic rule indicates the substitution or
trans'ation of certzin terms that is necessary for this

purpnze
- Inopagticuk, the Federnd Rules of Civil Procedure
“largely govern ar ardversary proceeding, which is to b - f

J_réad for. action” o Leivil actior” whenever-eitlier of

these terms appears in any of the Civil Rules made ap-
plicable by the Bankruproy Lules in Part VL Bule 12:
alse makes many of the Civil Rules applicable to a pre
ceeding on a contested petiticn or to vacate an adjudies-
tion, and for this purpose “action™ or “civil wetion™ by L
be read as< refeveing to such a proceeding. When the
Civil Rules are made applicable ta A contesied matter by
or pursuant to Role 001, “action” or "civil action™ refers
to the contested matter 1 thas context.

Rule 905, Rule of Constructian

These rules shall be conztrued to seeyre
2 the expeditions and economical administra-

[y
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2 tion of every bankrupt estate and the just,
4 speedy, and Iuexpensive determination of
o every proceeding in kankruptey.

ADVISoRY COMMITTEE'S NOTE

The ohjevtive of “expeditious and economical adminis-
tration” of bankrupt esiutes has frequently beey reeng-
nized by the courts to he “a chiol purpose of the bank
ruptey laws"" See Kalchen . Lendy, 382 U8 323, 89<
(19463 Dolley 1 tilosrr, 82 178 21 Wl 382, D117
LBy Er operityg Choisty, 41 108, (3 How ) 202 31214,
320 22 (1845). The rule also inecorporates the wholesome
mandate of the last sentence of Rule 1 of the Federal
Rules of Civil Procedure. 1 Moore € 1.13 (1967); 4
Wright & Miller. Federal Practice and Procedure—¢ivil
§ 1029 (19649).

Rule 901. General Requirements of Form

1 fa) Legibility; Abbreviations. All plead-
2 ings, schedules, and other papers shall be
3 _clearly legible. Abbreviations in coimmon use
{

in the English language may be used, _
-5. - b} -Caption. Eacn paper liled shall con-- -
6 tain a caption selting forth the name of the
7 court, the title of the case, the bankruptcy
& docket number, and a brief designation of
9 the charucter of the paper,

Apvizary COMMITTEER'S NoTE

SxAdimin o iy of this rile retaves restrictions oy the
e of ablnediations and interlineations that have beep
mposed Bvoeneral Opder MUy Commep abboes At
andoanterlingation: may have speciil justifieation whon
Trenmstinoe v re alieps i e affieial b g

pointe 3 e -y
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Subdivision (b) derives from General Qrder 5(3). Addi-
tienul requirements applicable 1o the caption for a peti-
tion are found in Rule 106, the eaption for notice< Lo credi-
tors in Rule 203(h), and to the capltion for a pleading
in an adversary proceeding in Rule 710, A caption for an
application in an uncontested matler or for a motion
filed in a proceeding invelving the petition or the adjudi-
cation need comply only with this rule. A caption for a
motion filed in ar adversary proceeding: or crntested
matter not involving the petition or adjudicatior may he
adapted frem Official Form No. 5.

Effect of noncomplianer. Noncompliance by o puits
with this or any other rule imposing a merely furmal re-
quirement does not ordinarily result in the loss of his
rights. See Rule 103,

Rule 905. Harmless Ervor

1 Rule 61 of the Federa! Rules of Civil Pro-
2 cedure applies in bankruptey cases. When
3 appropriate, the court may order or effect
4 correction of such an erver or defect.

T CADWIsORY CoMMITYEE'S NOTE

Rule 61 of the Federal Rules of Civil Procedure has
been followed in bankvurtey cases. Manhatton Skirt Con
v. Tomlinaem, 327 .24 4 1, 433 (9th Cir. 1961): Eogers
. Kaffe, 141 F.2d 374, 376 (2d Cir)), cert. denied. 323
U.S. 721 (191 fn re Westormann Co., 51 F.Supp. 7786
777 (3.D.NY. 1943), aff'd sub nom. Oldden o Tonie
Realty Corp.. 143 F 24 916 (2d Cir. 191, The spcond
sentence of thiz rule reengnizes that procedural conven-
ience may sometines be zerved as well by a ministerial
correction in the oifice of the refeice as by recuiring o
pirty te comply with an applicable requirement, as, for
exampiv, when ar erroneons eaption: kas heen ved o o
obvious typogranhical errer has been made. CF. Bu'n
S09(ey el € 30000 of the Act
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Rule 9086. Time

(e} Computafion. In computing any po-
riod of time in a bankruptcy case swbdivi-
ston—arof Rule 640f the Federal Rules of

(a)

Civil Procedure applies.

(b) Enlavgement. When by these rules or
by a notice given thereunder or by order of
court an act is required or allawed to he
done at or within a specified time, the court
for cause shewn may at any time in its dis-
cretion (1) with or without application or no-
tice order the period enlarged if vequest
therefor is made before the expiration of the
period originally prescribed or as extended
by a previous order or (2) upon application
made after the expiration of the specified pe-
riod permit the act to be done where the fail-
ure to act was the result of excusable ne-
gleet; but it may not extend the time for

faking any action under RulesATH(b)0D in.
sofar as it makes Tlule 50(b} of the Federal
‘Rules of Civil Procedure applicable in bank-
ruptey cases, 302(e), 403(c), 607, 752(h), RO2,
923, and 924, exeept to the extent and under
the eonditions stated in them.

(e) Keduelion. When hy these rules or by
a notice given thereunder or by arder of
court an act i= required or allawerd to be done
at or within a specified tine, the court for
cause shown may in its diseretion with or
without application or notice srder th peried
shertenc !y but it may vt relues the time
for ol amy aotion arde s Dales 200300

Tty ot D, S e b, o w9

1
[H9706) (2,
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34 excepl Lo the extent and under the conditions
35 stated in them.

26 {d} For Molinns—d ffidorits s Ae—vpiblon
37 matoen—stherthan—onewhich may bo-hosed-
38  en—parte—androtive—ef the hoaring theruof
39 Sh!‘]“ be SE]";ed ﬁﬂt Iatel. thf Y ‘u EI"!'E' h I‘E ¥é

41 difforent }Qﬂl'igﬂ is fixad by-theserules or by
412 .gudep-afthe—eobrb—Sieh—ai—oardar rrav—for

r 1 M
43 eswsorshewn-—be-made on er paade anplica-

J4 tienWhen g motion i3 sgnnarted by afbida-
45 wits e

ApviSorRYy CoMMITTEE'S NOTE

Subdirision (o), This rule is au aduptation of Bul &4 °
the Foderal Rules of Civil Prooedure. It governs te tirn
for acls 1o he dine and proceedings to be baid in boonk

STUPLeY Casea amdl Lo that extent, stupersedes. 01 0 the
Act. The cuses and commeniators are in eonflict as t-

whether Fule 6 of the Fedoral Rules of Civil Procedu.
governs the eomputition of any period of time precedinye
the commencemert of an action, See 2 Mpare 1 606, o
BATO-T2 (1965 3 Wright & Miller, Fedorad Poirciioe o0
Proceduw e -—Cicil §% 1165-61 (1969). 1In any event o
court may resort to this Rule 996(u) a5 an sppropric,
guide for sueh a situation mothe absence of o confli o,
federal or <tate stotute,
Sebed 5 by Tihans Tl B of 1700 o0
of il Provesdune an b 07 20y of the Fedeet 10 e
. o

o Appeiate oo Gty I ogrrant o

i LA Y

LD . . . .. N y M ¥ M
erandly Ui e oviernh o T e for b i
R e R A LA tA NS SO OV LTEITS B TR A

I
Rule 6(d) applies
in bankruptcy
cases, except
that the
reference to
Rule 5%(c) shall
be read as a
reference to
Bankruptcy Rule
9213.-
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cerlain post-udgmient acts fram {hose that cnn ba the
sihivet of =uch an oxtenston, In the faforest of eypendit-
e proceedings in bankruptey the lnst clanze of suhdivi-
sioh (1) adds & number of aets for which nwre Linae ean-
not be granted under the fivst part of the sabulivision,
Thus the time periods alowed by Rule 107(W62) for the
payment of filing fees in installments eannot be extended
because of the dispreportionate costs and delov (o hank-
raptey administration that vesult frem sucl oxlon-ive
Simile consnd ypfion wuierlie the it . o 00 s
tersion of tinee G (ling clajrs (Rals 300000 Sor (L0
iz 4o the trastee’s repeat sellng apalt oxet e .4
FO3(N, Tor acaming an exequlory continet (Rule Aol
and for serving affidavits in support of and i Gy <y
to a motion for new trinl (Rule 923 in<nfur as :
Rale 53(e) of the Federal Rules of Civil Prow ednye syl
cable in bankrupiey cases). Case Jaw hus genereily he
in accord in vespect to the limsilations on the filin,r o f
claims presevibed by § 37n of the Aect. 3 Colljpr
127027 1wigy,

Subielivision fr} incorporates inla the rules the Eern

authority conferied by the Tast soufenee of o

Umey

$ eneral
Drder 57 te <horten time Hmitetions preserihed b the
Fede 00 o Clviil Pvaccdore wihng b '

iy b
R RIGE

ey e cainthorits Ao vedues e ime o1

.1.<- 1«'- .'l[lilI}
penerally in sush cices hat s subiect ta specific exeep-
tinrss Tigle 200 K

“hntakie’ fa deing oF an Bel 14 cextendal <

wd Modioves © 58+ of the Act, From vl ich 1
oderived, foddcndlingg the Ginditions uieler which it iz

aopropriate to reduce e 10-day peried pre-erite T for

tiee to creditors. An wder for holding the fist me s

Tof creditars under Toihe 261000 within eas tho 10

Faas alter adcnlication weuld e fneampitinle vt the
premee s Dope B copteol that vn horlios the proaafos

Povanchane tine The pefersnoes in the e oL e 4

L D L INT I AL N TR TS NUTOE BN BN

ot Irw Vs eyl Lil o] 1
BN . to ) ot H

I NI | R T R T T T
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the den tline for filing ~uch ohjections sre nol subject &
reducilon by coat onder. See 8 Collier, ow ot 575 78,
a1 Redoction of the pariod allnwed for il iy et oe of
ar apped ander Bule 862 wouald opon
but Jdircets 4 refc e verity against a party entitled to appenl,
to Bankruptiv Rule 923 szhdiusrmz -/} fTollows Ttule 67dy of the Feoderl] Bules
19 4y of the reference i Civil I]DLQ(!LI](‘}GMMMWM
ra Rule 3%(c) tecause

of o wree cnetion in

coviath unedse e

: i
Fa- suonrev 2oale 927 thar
U Inanpiicabic 2030 anad takos e aceuund addiliomadt e o e
¢ orevonsider Lo punlul whon tha taoation i servedpas it P
P e in-fdidn-pleee—Shortan tinetintite are 1+

a~motion-lodissolve o modifs 9 fonitotare yasbraiiloer
> + = T

«_ Py 2 o

S T ferterrmee—r e, The provi-ion £ HE
Sub: . . ] - . L
o~y tinnal time for service by madl in Rule fro) ol 10 o

subul s . .

: nce of- - -tFl Bules of G Pracadine does ret g e

frocs oL 1 o2 of-[" - =" S - .

ny! o *ieral FUBLCY Gises £orr the rensen™hat this moede or e e

RilLs o RN ai. - - L.

Qulee e ndyre -k Grventionad o pre codings subject w thide 1 ilen feee

See .. . R Coaf e, Feles 20500, 100h), and TR, amd bt

X et - have been prescribied on the assumption thit nel. s o

the Foooral . i

R 1 Al other pupers will he zerved by mail See the Nt -

Appe i ] I 3

of it P . Rule- T12and 7on,

appli.. e N Y (a)

roves Fo USSR LIE B Rule 907 General Muthority to
B = el Reguiate Noficos

A IVIR S PR fings

relacs e 1 Whepever notics i o be viven vreber 16,
Petit o 2ot th e Shal ey

Aitad: el ST N o . a .

iR L 3 wise spevisied Boro o the e v o
cubd, this t! SRR T SR et

ruive oo now T - .

gt . T

m.it T . ST
hy g

Nl L T Lol
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6 ever feasible, the court may order any no-
7 tices under these rules to be combined.

ADVIzuy CoMMITTEE'S NOTE

This rule is an adaptaticn of 8§ 120, 315, 415, and 615
of the Act. Subjeet to the paramount provisions of Rule
203 and other ryles dealing specifically with notice, this
rule gives the court the same authovity raspecting the
Fiving of nodice in straight bankrupicy that it hashad in
Procecting s ander Chiaypters XU XTI NI snd XTI

Rule 905, Publication

] Whenever tLese rules require or authorize
2 service or notice by publication, the court
3 shall, to the extent not otherwise specified in
4 these rules, determine the form and manner
3 thereof, including the newspaper or other
6 medium {0 be used and the number of publi-
T cations.

ADViory COMAITTER'® NoTE

This rale supes-odes 3 9% 0f the Act Public.cion iz nge-
: ¥

havized b Hules 11T doond and Tundes T . Et
Rule 909. Forms
The official forms annexed to these rules
shall be ohzerved and used, with such altera-
- _—_ .1

tions as muy be seey to suit the cireum-
stances. Forms may be combined and their
C shoats rearranged to permit econoniies in
their uze. The Diveetor of the Administen-
tve Oiee of the United Stotes Courts may
promutcse Sl ieative s for use nuedes

the Act.

{ppropriate

T = DU da QD B
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ADvVISORY COMMITEE'S NOTE

The first sentence of this rule is a paraphrase of Gen-
eral Order 38, The rule conlinues the oblizatory charie-
ter of the offieinl forms in the inlerest of facilitating the
processing of the paperwork of bankrupiey admiris{. a-
tinn. See 2 Collier 1288 (1966). The usc of the officia;
forms has gencrally been held subject to a “‘rule of sub-
stantial compliance.” Id. € 30.04. See also Rules 904 and
805. The second sentence explicitly recopnizes the pro-
priety of combining and rearranging official forms to
fake advaniage nf technolorical des ‘elopments and resualt-
g economics. The number of oflicial forms has beon re-
duced, Lut the third genlence, which is new, autherizes
the Direcior -~ the Administrative Office to develop and
promulgate illustrative forms in addition to those that
are preseriberd az official forms.

Rule 910. Representation and Appearances:
Powers of Attorney

1 fa) Authority fo Act Personally or by Al-
2 turnep. A bankrupt, ereditor, or other party
3 may appear in a hankruptey case and act el
4 ther in his own behalf or by an attorney au-
therived to practice in the eourt. A medl'm

MAY alsopsbbty—gmdidi atithorized :1g,emJ at-

(b) Notice of Appearance. An attorner
appearing for a party shall file a notice «f
10 appearance with his name and business ad-
11 dress unless his appearance is otherwise
12 noted in the vecord.
13 (¢} Power of Attorney. The authority of
14 any agent, attorney in fact, or »roxy to rep-
153 resent a crediter for any purrase ather th,
16 the execeution and fling of a proof of -lais
17 shall be evidenced by o power of artorm

)

b

7 torrey in fact, or proxy
3

9

.
perform any act
net constituting
Lhe practice of
law, by an
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18 conforming substantially to Official Form
O No. 13 or Official Form No. 14. The execu-
20 tiom of any such power of attorney shull be
21 acknowledged before one of the officers enu-
22 merated in Bankruptey Rule 912.

ADViSORY COMMITFEE'S NOTE

Suwhdivizions (e and (b, The first 2 subdivizicnz of
orale are a revision of Geners! Order 1. Serviee of
refives and orders whicl, is dealt with by the last 2en-
teren of General Order 4, is governad under these rules
L Hole T05().

Affarecy at e ond attorney in faef. The word “nttor-
rey” as used in this rule means attorney at Taw unless
qualified by the addition of the wordz “in fact.” The sec-
ond senfence of subdivision (a) recognizes the implica-
tions of the definition of “creditor™ in § 1(11) of the Act
hut is not intended te authovize lavinen tu engage in the
practice of law. The newly added requirement of subdivi-
sion (b} that an atterney file a notice of appearance con-
forms to general practice. Compliance with the filing re-
quirement is excused il the atbrne=_appearepee 32 _

otherwise a matter of record in the case, as hy a nota-

tion an & paper Aled i1 the ecase, on e decliet or eliim--

register, or in a stenogruphic record of procecdinges in
the case. The requirement »f General Ovder 1 that orders
comtain the nane of the ™ oing party or altorney is
omited as the impo-ition of un unneccssary formality.
Swhdivision (¢) 1s an adaptation of General Order
2115). The subdivizsion requires expliciily what haz Leen
uniform praclice in respeect to povwers of attorney. exe-
cuted by ereditors, z., substantial corapliarce with the
requisites of the appropriate offizial form. Aclknowleds-
ment befor  an officor is required in recognition of the
so'emn choaacter of the instrument and of the desirabil-
v of assucing the creditor who exeentes it o opportiu-
nily to rel ot on the seape of the anthoriiy bl vedded
i the prantee of the power. The reivemment heretofor
: PORder 210ttt on pers o eaeent-

e B (Gone
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ing a power of attorney on hehalf of o parinership also
take ar oath that he is a duly anthovized officer. hus been
deleted as excessively formulistic and rot warranted hy
any safeguard it affords bankruptey administyution. Of-
ficial Forms No. 13 and 11 have been revised af the same
time to require a siatement of the authority of the per-
son execuling a power of attorney cu Lehalf of a corno-
ration or a partnership to be acknowledged. The hurde:.
impozed hy the last sentence of Gendral Order 21¢5) on
the perzon exceuting a power of attorn: v io estabiizh his
identity by satisfuctory  proof wher nat poreonnlly
krcwn te e officer tuking B arknowledgment prodi:-
bly goes no further than o stale the faw applicable with-
out the rentcnce and is omitted as UNTReCcessary.

Rule 911. Signing and Verification of
Pleadings and Other Papers

fa) Signature. Every pleading and every
written motion of a party represented by an
attorney shall be signed by at least one at-
torney of record in his individual name,

is not represented by an attorney shall sign
his-pleading vy waitten - motion ord ppliention
and state his address. The signature of un

i

2

3

4

5 whose address shall be staledy A _party whe
6

7

8

9_attorney on any pleading, motion. or appli-

10 cation serviddin a bankruptey case consti-
IT tates a certificate by him that he has read
12 the paper; that to the best of his Knowledye,
13 information, and belief, there is good grourd
14 to support it; and that it iz not interpaes<ed
15 for delay or other fmproper purpos¢. I &
16 _pleading, or written motion or appliva:i o, i

9r ii wiyaed |

17 not signedhwith intent ta defent the TERTIRLY
S oof this vule, it may e steichen as shien it

Iy fadse, and the case may proceed as thoerh

]

— <
+ and evary _erEten

ipplication must be
s0 signed by an
dttorney or by the
part- ogking ic.,
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20 the papor had not been served{ For a wilful
21 violation of this rule an attorney may be
22 subjected 1o appropriate Jdizciplinary action.
23 Similar action may be taken if scandaiou= ar
24 indecent matter is inserted.

25 (b) Verification. Except as otherwise spe-
26 cifically provided by these rules, papers filed
27 inabankruptey eaze need not be verified.

g fe) Coxics of Stgued or Veritied Papers,
20 When these rules require copies of a signed
30 ov verified paper, it shall suffice if the ovigi-
531 nal is signed or verified and the copies are
32 conformed to the original.

ADVISORY COMMITTEE'S NOTE

This rule is sm adaptation of Rule 11 of the Federal
Rules of Civil Procedure.

Subdivizi-n (¢} follnws Rale T(bY2) of the Federal
Rulez of Civil Procodure in subjecting written metnms
to the miles reaperting slgnatures that goaern sienature
to pivadirgs. Anv owritten anglication (mast g b

Py

sizni D hut s et recainned to e sigtied by the parte's a
iorney An-attoyney's sivnntareoh amy pleading, metion,
or application served in o bankrupley case certifies to the
same facts respecting it o3 does an attorney's signature
on o pleading uridor Rule 1 of the Federal Rubes of P'ra-
cedure. In additi »n his signatore certifies that the paper
is not filed for any improper purpese. The provizions re-
garding signatme and verification have been placed 1n
separate subdivisionz. The sentence in Civil Tiule 11 abal-
ishig the ety ruie sis o what is required e overeome
a vertfied answer i@ omilted as unzecesssry.

Sutd s 0ty extends tooalt papers filed in bank-
tuptey cases e 1 Loy of minimizing reltance on the for-

Wm0 vy toatto which s reflected in the third
PEef b Feleva! Rules of Cover Proces

Traptoy Pueles oxplivitly e tne veritendine

e a0 e titeens sebeduTes ) st e

tor filed.
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of affairs, and amendments thereof), 206fa) (application
to compel attendance [or examination), 208(d) (list of
nuwkliple proxies and statement of the circumsinnces re-

garding their acquisition), 601 (d) {mrobiba (or or partet )
relief frum stav), and 765 (incorporating requirement of L_Com laint

Fed.R.Civ.P. 65(b) applicable when temporary restraining
order sought).

Subdivision (c¢) is intended to relieve parties of the
burden of signing or verifying multiple copies of papers
te be filed in Lankruptey cases. A hankrupt has typically
veen raquired to siyn his name over 50 times in complet-
ing @ voluntary petition, schedules, and statement of
affairs. The inconverience imposed thereby is dispro.
porionute 1o zny  resultant benefit to bankruptey
administration.

Rule 912, Oaths and Affirmations

(a) Persons Authorized to Administer
Oaths. A referee, a person designated by the
referce in an order filed in the office of the
clerk of the district court, an officer authoy-
ized to administer oaths in proceedings be-
fore the courts of tire United States or wnder -
the laws,of-the state where the oath is to be .
taken, or'a diplomatic’or consular officer of°
the United States in any foreign country,
may administer oaths and affirmations and
take acknowledgments.

(bj Affirmation in Liew of Oath. When-
13 evor in g bankruptey case an oath is re-
14 quired to be taken, a solemn affivmation may

15 be accepted in lieu thereof,

003 P U O pg

— e e
[ RPN

ADVIFGRY COMMITTEE'S NoTE

Subdiision fed is a revision of § 204 of thy Panh.
rapiey Act, adding tn the classes of persans sathorized
Tradinin: tes caths persogns Sy desirnated by referec.
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and including affirmations and acknowledgments in the
acts authorized to be executed before the persons named.
Cf. 28 U.B.C. §§ 459 and 953, authorizing justices,
Judges, clerks of court, and their deputies to administer
oaths and affirmations and to take acknowledgments,

Subdivision (b) is derived from Rule 43(d) of the Fed-
erai Rules of Civil Procedure and §§ 1(21) and 20b of the
Act. See also 1 U.S.C. § 1 and Rule 603 uf the propored
Federal Rules of Evidence.

Rule 913. Habeas Corpus for-Performanas
of BotiesHnder-the-det

a) For Per-

formance of Duties Under

»

‘ The bankruptey judge may issue a writ of
habeas corpus when appropriate to bring a
3 person before the court for examination or
to testify or to perform a duty imposed upon
him under the Act.

no o~

T ke

ghe Act.

L -

I(b) For Release of Bank-

¥

ADVISORY COMMITTEE'S NOTE

Subdivision (aj |

of tiiis

“),r ) lhin-

This*rule is an adaptation of General Order 30 hut

| goes beyond it in recognizing the availability of haveas
— corpus to bring nut only the huankrupt Lut any other per-

son in custody before the court of bankruptey for the
nurpose of testifving. It also codifies the view of the
cases which recognize the prupriety of issuance of a writ
to bring a person before the court fur the purpose of ena-
bling him to perform a duty imposed upon him under the
Act. Eu.. Rose v, Mongrao, 111 F.2d 111, 115 ¢2d Cir.
1940):; In re T]if)ﬂl-’!.\"ff‘f.\".'li_ 51 F2d 100, 104112 24
Cir. 1931y 1 Cullier 1027 (110, When resorted to for
such a purpuse, haheas corpus is not “the high preroga-
tive writ of habeas corpus. the great object of which is
deliverance from unluw rug imprisonment,” but “merely
the ancient comimon-law precept.” fo v Thar 1R6 Fed.

-__..ﬂ'__'?i (3 Cll TYORY. The ﬂ\'Hi[ﬂl)i]il_\' of the writ uf ha-

[t jros o

beas rorpus rests withip the dizer tian »f
the court. If a deposition would serve the neec for roe
PersUS teatimony, the writ showid orinarily be dene .

rupt from Imprisoament.

If the bankrupt is
arrested or imprisoned on
process fn anv civil
action, the bankruptcy
Judge mav issue a writ of
habeas rorpus and, after
hearing on notice to the
adverse party in such
acticn, may order the bank-
vust’s release if the pro-
cess is found te have

been issued for the
cellecrion of a discharge-
abie debr,




In re Thaw, 172 Fed. 288, 289 (W.D.Pa. 1908); 4 Moore ¢
26.11 (]96")
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Rule 914. Procedure in Contested Matters
Not Otherwise Provided For

In a contested matter in 2 bankruptey
case not otherwise governed by theze rules.
relief shall be requested by motion, and rea-
sonable notice and opportunity for hearing
shall be afforded the party against whom re-
lief is sought. In all such matters, unless the
court otherwise directs, the following rules
shall apply: 721, 725, 726. 728-737. 741,

ard
(12733
£

|'n «

D00 -3 U B DT e

742, T44.1, 752, 754-756, 762¥and 771. The
court may at any stage in a particular mat-
te1 direct that one or more of the other rules
n Part VII shali apply. A person who de-
sires to perpetuate his own testimony or that
of another person regarding any matter that
may bhe cognizable and relevant in a con-
tested matter in a pending bankruptey caso
may proceed in the same manner as provicied
in Rule 727 for the taking of a deposition be-
fore an adversary proceeding. For the pur-
poses of this rule a reference in the rules in
Part VII to adversary proceedings shall be

| L B e P A T T P
— D D S0 =1 ) U R O DD e




INSERT ON P. 280

Subdivision (b} is derived irom § 9 of the Act ann vrovisions of General

Urder 30 that authorize discharge of a bankrupt from a commitment on process in

a4 civil action. Section 9 purports to exempt a bankrupt nnly from arrest on

civil prucess Issued on a dischargeable ciaim, but case law has generally afforded
"t bankrup:t relief from custody ¢ommencing prior to bankrupcey as well as from

arrest ¢n such process during tne pendenav of the bankrupicy case. See (A

Cotlier 5.0 (1960;. A

‘mplication of General Order 12(!) that a bankrupt
revulicres - protection B oithe bankruptev court from arrest after a determination
vis vight 1 discharge is undermined bv the legi='ation <7 1970 that enacted
23 J4F(2) ane 17c(%) of the Act. By & 14f(2) an order of discharge

sonstitutes an injunctiern against all crediters whose debts are discherged {rom
thereafter 1nstituting or centinuing any action or emplovirz any process to

cilect surn debts.  As pointed out in the Note accompa- ng Rule 391, &

s

7c¢{4) firther
cuthorizes the bankruptey court to enjoin anv creditor from Irstituticg or con-

twing avy action en any debt, whather or not dischargeabic. wlile subdivision
tb) follows 3 9(2) of the Act in recognizing the propriety of releasing
& bankrupt imprisoned on process to collect a nondischargeable debt,

ine rule constitutes no limitation on the powers vested in the court

oy 3% 2a(13) and 17c¢(4) of the Act to protect a bankrupt and the
administration of the estate apgainst proceedinss that interfere with

the eaforcement or olfend the policy of the Act. Sec 1 Collier

£C 2,51-2.683 (1971,
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22 vead a= a reference ta contestod 1rrtter o
23 tice of an order or divection wndei s
24 shall be given whon neceszary or w2 lue
f)r

-

tn assure Lo the parties afected a venns e
25 opportunity 1o comply with the preecdures

2% made applicable by the order.

ADVISORY CoxiMiTivE's Nnre

Tictes ol odhe pae s o Te T

AU (PO SO S PO SO
Straanlsonarh el deaptite, o the

- TS A
e et g b

ned o Riate Tl pon
i oerd cornplicaled to varront
the roce lurs he poverne! iy
govern ok proceedings, Thus, the court 1
ndireet that the rules SRl movern a heapr e
on an wbjection to the trustee's repart settinm apart o
eiantione of 1 Colitor € .22 (19, or an HITUR SER IR
pooof of elaim, z00 D4, € STR COAEY Toe ralel ia T
Vil oeferred e in this rele are o

pratitas o7 the ol
ar ainles o7 Civil Procedgre foar the ISR

Diropr ceine e

Cis o~ Fer the Noen R .
ahoterres uead n 3 ced
Bave slwered me ade airieabhyon desds
L P L IR I h:\' Llﬂ‘\t‘

Y. -3 0
Ny 2 RIS

ST ralea of Tt VI L

poeablo o proceed g e e t

andproece dines Covaioate o adind) st o,

oovonts

Rule 815, Objection to Jurisdiction of Coard
of Bankruptes

] T H-u'-.‘.‘f‘ -..'- f'n-.;”,'-nr ey ,.I,'w'.-. Yo

2o Broeptas mon e i i 110 e ey
3ot Rude 825 6 vy walsocahio b
Jorisdiction o7 or whversary e N
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6 such jurisdiction if he does not muke chjec-
7 tion by a timely motion or answer, which-
& everis first zerved.

3 (b) Dismissal or Travsfor. If an obiection
10 to the jurisdiction of an adversary proceed-
11 ing, a contested matter, or a severable part
12 of either, is sustained, the bankruptey judee
13 shall dismiss such procecding, matrer, or
14 part theveof, or transfer it to the civil doclet
15 of the distriet court, as muy be apprapriate,
16 On transfer pursuant to thiz rule, the pro-

© ceeding, matter, or part thereof shall con-
18 tinue as if filed as a civil action in the dis.
18 triet court on the date it was filed in the
20 court of bankruptey.

Apvisory COMMITTEE'S NoOTE

Subdivision te). 1f a petition is filed BY or rainst o
prrson who is neither entitled to the bLenefits of Lank-
mptey ner amienable to adjudiention Lrdip sperie § ot
the Act, an obiection to the Birisdietion of the Loty sver -
the proceeding o commenced I;m_\' Lo Blod as previdhed g
Rule 112.-That rule peneraly dneot porat s the-prowi-t oo-
of Rule 12 of the I'vderal Rales of Cjvil Procedure, in-
cluding subdivizion {1 thereaf, which permits Bl of jp.
risdiction o, the sulb;e » matter to te taised ha supoes
tion of the partie: or otherwise” at any time. The Apes

definition of persens win may beeove Lavbget. e
the jurisdiction of subject matter. whick cannnt be en-
targed by consent or waiver. Waols oo Kol sty T
Ca., 74 F.2d 3313 (3th Cir. 1955} Selipson & Kine, Jo.r-
dietion ad Venue 50 Bani spfes, 3n Bef 10 an 8t
(1UG2). Section 2ar7) of the A2t on the iher oo, mes

stitutes the fudiure toannke appr Prince b el

sent sufficient under the stitate i Fuppont guv ol
of the hanbruptes court oves BTN CORT ey gl
a proceed:ny under the At Bhule D100y qmpl e e

this sttt «v provisiong, does rof ST U U maki e
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an objeetion to the jurisdiction of the court fo adjudicate
and adminiz'rr the estate of an inelizible bankrup'. Nor
does the rule apply io the making of an objection to the
courl’s jurisdiclion over a controversy that docs not
arise in the course of or relate to the administrution of
the estate of an adjudicated bankrupt or his discharge.
See Rule 928.

The premise of zubdivision (a) is that a party to any
contraversy boing litigated in the bankruptes conrt must
object to the court’s jurisdiction at the first apporluenity
in order to ave’'d being deemed to have consented thereta,
T¢ ho minkos any oljection or defense of the kind that
may be made by a pre-pleading motion under Rule
12(b) of the Federal Rules of Civil Procedure, he is re-
quired by this rule to include therein any objection he
has to the bankruptey court's retention of jurisdictien of
the case. If no such mation is made, the objection may bhe
made only if included in a timely answer. In arder for o
motion or answer to be timely under this rule, it must be
served within the time limits allowed by Rule 712 when
they are applicable.

Subdivision (a) of this rule dnes not purport tu be a
limitatton en the wavs of eonwentinge to Jllrl‘:dnltw] nf
the barkrupioy eourt. Crnsent mavetw froe! in ool
of variou- kinds amounting to sybmissiog --"

{an -
a matter th the courls ddrminntion, fa b RrddoYo el
e 152 F24 313, 316 (Tth Cir. 1945): @ Collier © 2500
(13R1)
Srbdicizlo s b The bankruptey court moy bave furia.
datan o Ly weed e r ool s Ye bk

the defe

ot ather

Poensent~ cen v Ren the Ao i
. sve Peen sged ot ool oo the fadern o et
See vy [x o Penl o 82 F21 050 650 70 (O

L34 (prr Al BT TR AT Tty wh e a

S B O T T B S PP A B RO no
r Cok P e e For
LS + i \lv:l b i * . v
r . N r L} N ’ ‘ t N
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timely objection to procecding befare the refecee. Tuvh a
poszibility is presented, for example, when the {rustee
sues a transferce in possession under § G0h, 67d, or TOe
of the Act, or when he sues unider § 70a ¢ the AL 1o vo-
cover more than the jurisdietional minimum from a de- ' ) .
fendant whose citivenship is differsnt from that of the
bankrvupt. Sco rg., Harrizan v, Chambeloin, 271 U8,
191 {1926). Subdivision () recognizes the possibiiity {i-
tustrated by Tn re Prima Co. that it may be appropriate
for the cowrt {o dismics 2 party and the proce-ding
apansl him bt oretain jurisdiciion insofar e the pr-
ceadivg s arains-t 1 conzenting parly or is ofh vl
whicet to the court's jurisdiction. Heretofore when
timely objecticon to the bankruptey court's jurisdiction
has bheen made, the esurt has dismissed the proceeding,
or so much of it as was vulnerable to the objection. and
subjectied the trustec to the necessity of conmencing o
plenary action, although it might have been brought in
the United States distyic! court sitting in the sante court-
hause. Har<isun . Chambertuin, supra; 5 Moore 69 .07
{13510 This rule recegnizes that the proceeding, or a sev-
erable part of it. may appropriately be tranzferred to 1}
civil dockel kept b tho elerk pursuont to Rule Torof the

© T FEdFal Bules of Civil Procedure, 17 na ground of inde-
Toolkendent fedeihd jurbsUcteen, extsiss dismizse! " woutd be
T warranted, unices it sptenrs that the defendant seouid
ronaehl to A deternirs Uonin the district court pursnuant

tu § 23h of the Act.

Rule 916. Subpocna

] Rul: 45 of the Federal Rulez of Civil Pro-
2 cedure applics In bankoruptey eases, excen
3 thal svbpoency may b issued in the no -

and ur by the avthority of the bank: .

it Tl b edy 0

¢
ey

1
1
i

e

=3




Apvisory COMMITTEE'S NOTE

Rule 45 of the Federal Rules of Civil Procedure has
frequently been applied in bankruptcy cases. See. e.g..
Freeman v. Seligson, 405 F.2d 1326, 1334-36, 1348
(D.C.Cir. 1968); Herron v. Blackford. 264 F.2d 723, 725
(5th Cir. 1959); 2 Collier € 21.20 (1964). This rule su-

General G.der 3 and
the territorial
limitation imposed by

persedestthe proviso of § 4la of the Act{and—Gereral
riierstchcasesasFrrr—Fotem—Todge-E—Conrbry—uh,
T FSupp—158+5B 221958, The form for a sub-

roensa to a witness is prescribed in Official Form No. 27.

Rule 917. Evidence

1 The Federal Rules of Evidence apply te
2 lcaee_%‘&ﬂd—pmeeedmgs-m-b&ﬁ-kﬁrpfcy—

- ApvisoRy CoMMITTEE'S NOTE

in bankrup tey i_

)
| r
subject ty syecitic

provisions in these rules.
governing matters of }

posed Federal Rules of Evidence, which provides that the
Evidence Rules appiyv*

evidence. ‘to cases amd-preeeedings under the
jBankruptm Act.” g

roceedings andg T ? E AT yoeases

P g_ __-\ . These

rules go bey ond and eupplement the F‘ederal Rules of Evi-
dence in prescribing the evidentiary effect to be accorded
particular writings and recordings. See, e.g.,
212{g), 301 (b)Y, and 511 (c).

Rules

Rule 918. Secret, Confidential, Scandalous,
— or Defamatory Matter

Up‘kn application or on its own initiative
the court may make any order which justice
requires (1) to protect the estate or any per-
son in respect of a trade secret or other con-
fidentia! research, development, or commer-
cial information, or (2) to protect any person

on]

[= 2 e N o R e I

! :
I This rule is correlated with Rule 1101(h) of the pro-

on the effectiveness cof a
subpoena requiring atten-

dance of a witness Fefore
a referse. See the Note
accompanving Rule 205(e).

An ancillary proceeding
mav be necessary or
appropriate for examining
a witness cther than the
bankrupt who cannot be
served a subpoena within
the limits prescribed by
Rule 45> of the Federal
Rules of Civil Precedure.
Sec Pule 217(b); 2
Collier #797/21.20, 21.23
(1964). -
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against scandalous or defamatory matter
contained in any paper filed in a bankruptey
case. If an order is entered under this rule
without notice, any person affected thereby
may move to vacate or modify the order, and
wgon notice the court shall determine such
motion.

ADVISORY COMMITTEE'S NOTE

Thi= rule iz new. It recopunizes that on occasion the
enurt may be warramied in entering a prdective nrdor
or beha!f of & percon or the estate. The frst clussifza-
tion of proirctive orders is of the kind authorized to he
entered by the court under Rule 26(c)(7) of the I'ederal
Rules of Civil Procedure when discovery is suusht, The
second classification recognizes that the public character
of papers filed in a bankruptcy case does not pre-lude
the court from protecting persons whoe may be unneces-
sarily harmed by scandalous or defamatory matler con-
tained in such papers, Cf. Dubnoff v. Goldstein 885 F.0d
T17 (2d Cir. 1967). Rule 26(c) of the Federal Enles of
Civil Procedure is suggestive of the range of orders that
may be entered without compromising the prireciple un-
derlving Rule 508 that all papers filed in a Lankruptey
cnsE are phblic records. See also Foeomian . Srliprn,
- A05 Fd 1324, 1348-52 (D.CCir- 1%6RY:- Digifiel- Thifn
T Systems. Ine. T Curpente =, 887 F.2d 525, 532 (3¢th Cir.
1967); 4 Maoore € 26.70-27.78 (1970): ¢f. Dubnn® i+,
Goldstein, 385 F.2d 717, 724 (24 Cir. 1967). Ruie 911¢)
alzo authovizes diseiplinary action for the insertion of
seandalous or indecent matter in a pleading vr wiitien
motion ur apmiication by an atiernev. The last sentence
of this rule affurds to any person aTected by a protective
ovider entered winout natice to him an opportunity to
mave £ it cacotion or modificating.

1

0

Rule 919, Compromise and Avhitration

fa) Compremize. On applicatian hy the

trastee or receiver and aftey hearving on na-
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3 tice tn the creditors as provided in Rule

e

I

!

l

20%(s) and to such other pawgtes as the court

pe rsons

may designate, the court may approve a
enmipromize or settlement.

(b) Arbitration. On stipulation of the par-
tiex 1= any controversy affeeting the cslate
the court may authorize the matter to be
subniitted to final and binding arbitration.

—
DD DO =3 S UYWL

ArviEnry CoMMITTER'S Norn

Setbey i e of this rule is an adaptatten of § 27 of

the Act and the provisicns of General Orders 22 and 22
that refer to compounding of claims and compromising
of conlroversies. The provisions of General Order 28
dealing with redemption of property from a lien are cnr-
ried into Rule nt),

Subdizision /L) is an adaptation of § 26 of the Act and
language in Coneral Order 33 referring to arbitration.
The rule perpts parties to a controversy tn stipulat~ Lo
final and bindinr arbitration if the eourt approves. The
selection of the wihity Tors (n a mafter to bhe covererd Ly
th2 stipulation but is likewise subic ! to the anproval of
the et - - - . -

Rule 926, Contempt Proceedings

fa) Contenpt Ceninitted in Procecding
Bejure Refioree.

(1) Swormavy  Disposiiiom by Fofover
Misbehavier protibited by § 412, of the
Act may Le punizhed sunmarily by the reof-
erie a contempt i1 ka sov or heor? the came
et eonstituting the eorompt and i s
alpresones. The o dey
e faels amt shall

!‘T

-~ S s e O UYL OO 1D

e —
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(2) Dispasition by Rcferce upan Notice
and Hearing. Any other conduct prohibited
hy § 41a of the Act may be punishoid by the
referce only after heaying on notice. The no-
tice shall be in writing and shall state the
time and place of hearing, allowing a reason-
able time for the preparation of the defense,
and shall state the essential facts constitut-
ing the coniempt charged and whether the
eontemnpt is eriminal or eivil or both. The no-
Lice muy be given on the referee’s own initia-
tive or on motion by a party by the United
States atlorney, or by an attorney appointed
by tne referce for that purpose. If the con-
tempt charged involves disrespect to or criti-
cism of the referee, he is disqualified from
presiding at the hearing except with the con-
sent of the person charged.

(3) Limits on Punishinen! by Referee. A
referce shall not arder imprisonment nov im-
pose a fine of more than $250 as puni<hment

- forany-contempt, civil or eriminal.

(i} Cortificativr fo Distriet. Judge. 1 -
appears to a 1eferee that conduct prohibite
by § 41a of the Act may warrant punish
ment hy tmprisonment or by a fine of mare
than §250, he may certify the facts to the
diztriet jadge. On such certification th.
juder shall proceed as for a contempt pat
cammitted in his prosence.

(i Contompd Comn Hed Ty Procsodin
Heiore Disteic! Jud ;o Any ent ot s
mitted m proceedings b foe o dizbier fo

. - 1 oy - .
while poting as oo haclvuniey fu e ol

Lo
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46 prosecufed as any other contempt of the dis-
47 triet court.

48 {e} Right to Jury Tried Nothing in this
4% rule shall be consirued to impair the rizht to
5% jury {rial whenever it otherwise exists.

AbvisoRY COMMITTEE'S NOTE

Fnherent power to punish for conti mpt. The powinr of
a court to punish for contempt committed in procesding:
before it has generaliy been recornized to be inherent
Michaclson v. United States ex rel. Chicago, 8F. v A
&N R.Cal, 266 175, 42, 65-67 1192y That the cowete of
Sarkruptey are included among those vesled with suck
pewer was early recognized in Boyd v. Gluckiich, 116
Fed. 131, 135 (8th Cir. 1902). It has often been doulited
that the inhereni power of 2 court (o punish for con-
tempt is subject to any substanti=] restriction by statule.
See Larremore, Constitutional Regulaiion of Contempt
of Court, 13 Harv.L.Rev. G15, G1R-26 (1900); Paui, The
Rule-Yaking Power of the Courts, 1 Wash.L.Rev. 220,
231 (1926); Note, 31 Harv.L.Rev. 121, 423-2¢ (1971); rf.
Cokn v. Bonhard Affilictions, 30 App.Div.2d 71, 75, 284
NY.E2d 771, 775 (1st Dep't 1968); Divruption of the Ju-
divinl Progess, Report and Reearcicenditions_af theo
Amesical College of Trinl Lewyers, Cnsci&F_Co_mmwn‘..
Sept-Oct. 170, ut 28,3638, As redenily nited-in A o0 - -
v. Tlinois, 301 U.S. 194, 195 n.1 (1968), however, ihe
power of Congress to regulate punizhment for contemoe
of federal courts was upheld in Mickhaelson . Unitid
States rx vel. Chicago, SEP. M. & O, R, Co., 266 U 5. 12
65 -67 (19213, The Ceurt in the Mok Isan oo wis nev
ertheless careful to recogmize that the inheront poavor to
punish for contempt vested in the ~curts of the [nite !
States “when called into existence and vesied with '
diction over any sebiject " Id. at 65..6R. .

Statules and rules requla? g rervdoo b D0 foe g
courts. Contempt in federa) conrts bonew o b b
Buth ride and stetate, See, cp Tie 8208 e oo

Rule: of Crumin:! Procedure ane Bul 0Ty o), 1.0,
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5503, 5h{), and 70 of the FPehral! Buales of Civil Pro- .
cedures: I8 U.S.C. 8% 401, 402, 3603, 30602 20 7 =0 %

2R, 42 TS.C. & 10%. The Buankrupley Act explicitly

onfers Jurizdictior on courts  of  bankrupley o

“leInforce obedience by persons to all lawiul orders, by -
fine or Imprisnnment or fine and imprisonment™ (3 :
2al13)) and to “{pJunish persons for contempts commit-

ted befove referees” (§ 2a(16). Scction 4lx of the Act,

which prohibite certain conduct in proresdings before

the referee, is sabstantially a parephraze of 18 TS 3

401, the general [oderal contempt stawdte, Sectran 40h of

o the

afay

< the

the Act, hoavever, requiros the refercs to (ot
facts us to anyv vielation of § $1a to the disbhict ju-s
surrmary hearvings ana disposition. This rule ren
rracedure for minor contempts.
The certifieation provizion of § d1b of the Act is com-
parahble 1o that in fule 42(0 of the Federai Rulez of
Criminal Procedure v-hich disqualifies a judge from pre-
siding at a hearing on a charge of contempt involving
disrespect or criticism of the judge. The stutus of the
referce as a eomurt nas been esioblished by Conzre-s in
the Act (83 19), 2a(10), 3%, 39), and the acts i1 proveed-
ings before them thal copnstitute contempt have been
identified In § 4H1a o0 the Act. The methed chieven for des
. I - “-t-anining the fact- and the pusizhment is manifestlyv a -t
. comatter of procedure and the purpese of 'the punishren! ' ) )
S -7 is{o enable tho court Lo protect its own processes and fs
eflectuate iLs own jud,;mrents.

Ecforee's qudhiorty reapeoting minar confenipfs. Par-
graph (4) of subidivi-ion fa) of this rule retains fer &
bul miner contem;pis the certification procedure of 5 41
of the Act. If it appears 1o a referee that condu-t it 510
cardings before iim mav wurrant impris<on
of maore than 2250, the refevee shotd proceed under hiz
paragraph. The refervee may wvroceed under pavagraph
Tale .

ity oa ine

fon to delareine peld o

{1y or (2) of the subldivis
dizct prohubited by § dln of the Aot byt nios awnd o

[imits the punisheent that can be moeted aur by the

erae tooa fne of 0 more thon 2200 The pent-o oF e

change in o oeedme Tor decling with mino: contemypis L
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that the certifieation requirement of § 41b of the Act has
in effect deirived the referce of the necessary power to
protect proceedings before him from petty distrrhances
and acts of disobedience because of the inordinate incon-
verience ent:iled by the statntory procedure for the
judge and the referee. ““Peccadilloes too trifting 1o be
worth the bother of sending to another court for prose-
cution should not for that reason be committed with im-
punity.” Nelles, Sumtmary Pewrr fo Punish for Con-
tempt, 31 Col.L.Rev. 9536, 964 (1931). See also Disruption
of the Judicial Process, supra at 2,-36. .
Swmpary disposition by r-fcrec. The referee is
authorized by paragraph (13 of st {ivision (1) lo proceed
suGarily only lo punish acts o7 mishehavier that ab-
struct a hearing before him and oce v in his actual pres-
ence amd within Lis sight or hearing. The order of con-
terirt he is requived fo sign and enter of record must
cen*zin his rertification that he saw or heard lhe con-
temptrous conduct and that it was committed in his ac-
tual presence. The semmary disposition authorized by
this paragraph is to be distinguished from the “summary
junsdiztion™ authorized by §§ 2a(7), 571, 67a(4). and 70a
of the Act and the “summary procerdings in bank-
ruptey™ authorized and “determined by decisions of this
{i.r., the Supreme] Court 2fter due consideration of the
struefure and purpase of the Dankruptey Act as a
whele," Sev Kafrher v, Iendy, 5372 TS 0807335 (19561
Summary proceedings in bankruptcy are soverned gren-
" erally by these rule and are to be confrasted with plen-
ary procecdings. which are governed by the Federal
Rules of Civil Precedure when commenced and main-
tained in the United State. district court or by applica-
ble state rules of procedure when commenced and main-
tained in a state court. Sec the Note accompanying Rule
701, The summary dizposition referred to in paragraph
(1) of suhdivision (1), on the other hand, js o be con-
trasted with the proceedings, on notice required by para-
graph (2) of this subdivision. These two paragraphs par-
allel subdivizions () and (B of Rule 12 of the Fedora!
Rules of Civ'i T rocedure, and the differences between the
2 moars of dispozitien perpsitted nnder these 2 syhdivi
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sions arve periinent here. For a discussion of theee differ-
ences see BA Moure © 4204 (196%); 3 Wiiyht, Fedeoral
Prectier pud Procedure—Criminal §% 708, 710, 71t
{1969). Whiie the referec may preside at the preceeding
an the canlempt under either paragraph (14 ar (2) of sub-
division (a) ¢f this rule, he may dispense with notice and
the other procedural safegunrds prescribed by puragraph
{2) when confronted with contemiptucus conduct of the
kind prohibited by § 41a(2) of the Act. The limitations of
paragrapl (3) on the puniskment that may be meted out
by the refere apply whethee he iz proceeding under par-
agraph {1 or (2} of subdivien (a),

Dispasition wpon welicse ~ d Fraring, Sicce in 2 pre-
“wnling where the referce certifies the farls to the dis-
trict judee in accordance with paragraph () the
sontemploenus conduet will ordinarily not have been con-
Jucted in the actnal presence of the Judge, the contempt
should he prozecuted and punished on notice and hearing
rather than summarily as for direct conlempts. o7
Coske v. United Stales, 267 U.S. 517, 534-37 {1925
Eule 42 or the T"ederal Rules of Crimina! Procedure: 84
Moore € 42.04{2] & [3] (1969): Note, Proceduses for
Trying Contempts in the Fedoral Courts, T3 Harv. L. Eev
373, 360-62 (1829 Commert, Civil and Crimiinal Cou
teanpl e Hee Federel Cowrts, 57 Yale L.J. 85, 8§7-§2

AT - - - - - -
.- As noted sbave the first 2 paragraphs are abetutings
- --¢f Rule 42 uf the Fedctul Rides of Criminal Trocddu .
In view of the similarity of the impact of sanctions for
¢ivil and criminal contempt on the contemnor and the
difficolty of distinsuisling between the proceedings o
the 2 varicties of contempt, however, the procedur:’
safeguards provided by this rule should be available with-
out differertiation by reference ta the characterization nf
the contempt as civil or criminai. See Nelles. The Srn-
mare Daner to Pur'sh for Contempt, 31 Coll. Rev, 74,
9606-61 110313, Note, 73 Harv.l.Rev. 333, 360 (1930,
Comment, 37 Yale I..J. 83, 100-07 (1947). The 1o Jire.
ment that the noliee designats whethe: th. ondernng
erimizal v dvil s inoposed i the Interest of fairnes on
vieadt practieable clurificatinn of the natee
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and purpase nf the proecceding. See Grmypicra v, Froel
Slae & Runge €, 02 U8 18, 414-32 ¢1911): Me-
Covn v XNeiwe Yor s Staek Erehe nge, 80 1794 211, 21415
(2d Cir) cert. denied, 209 V.S A03 (1935); o7 0 Hening
wn, HBapkruptey $3 3530, 3516 (6th ed, 1953). Failure o
include a refererce to sriminal conlempt in the nntice
would not, hawever, be reversible ervor if the conlemnor
was accorded all the rights and privileges awing ta a de-
ferlist iv A erimina} eonfempl  praceeding.: United
NET e i A Warls ¢ ef Aprevios, 390 178,
TR ZOR 01Ty T Even if it be the hatter nracltioe ta ey
e sl econtempt shene and wn e’ cfecng Y des
iewlant's nrivileres i any manner, a mingting of civi
Stideriminnd eantempt proceedings must pevertheless he
“aman Gy result 11 substantial prejudice before a roveraal
will be recuived.” 330 U8, at 200. 307 Nor does the fact
that the notice erronecusly identifies the procceding as
aie for criminad contempt preclude the award of civil re
lief. See rii os eited in Comment, 57 Yale I.J. 83, 98 n.
871917

Parage;h12) of subdivising () follows prior bank.
Fuddoy pooctioe pather than Rae A28 0f the Fedeval
Rulex of ©riviind Procedure in recoprizing that o ref-
Erer Ry DRIt te & coatpmnt provecdingg nn_his aws, ini.
tin Sec b Collce 31920 (1062) ) 7 o 1307 ooy o
Remisgton, Brabirpte, 1R5% (Brhed. Tunls (Ul in aimie
nal contempt). The pa ‘weeaph also departs from Crini
VRuie 120h) norenivin ¢ the ot e tnbein writing

The iast sentence of paripraph 2y adheres to the nat-
tern of Thale 12(h} 07 the Fedoral Bules of Crimin.:
Procediire ip disqualifving the referee f1om prosiding ot
a hearing inviiving disrespect to or eriticiem of th ref
eree oniy when the dispoaszition is o5 notjce and hearing.
When a toferee is diqualified byt sentence, the facts
nay be certifind By the voferes ta the Judge, s prov g

e subdivision; ar wjes- it “jpear:

el penavbrodt by neprtear

gty phoily of
that
roent oc by g fing o

eotransferred e apsdVer Teree Alhoeurh contargn

e oy

wire thar 3750 the e eedine e

conts e lact It aciaal presence of the 1efeyens
Ll Te T e gl cp Lt e A SN S A
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oy

Hrmmmary dispositing g vindicate the anthaos
B of e et and provygtly to vestore prddey avepyl
thi intecot in g urine inpartaiie by peileig cortifn
cation to fhe di<tyioy Jolre vy reference b ancl’opr g
erae. See Nate, 70 v L Hey, 353, 362, (0505 Divizg.
Hon of the Judiein] Process, supra at 33-36. The
Hnsitatiog mposed by paragraph (3 on the punihment
that may bhe ordered by the referee jz g safeguar
AAIPSE exeersive uze of his power in CircHmaiances
when his porarnal feelings have Lo elyraged,

It bas fwven feld that Fadera Cvipin.g Rule 1200 daes
Bt mrceiiode a0 jaipe from acting samamardy in g oepes '
Punish o diyect tortempl althougl 1he accusing judre
posipuncd the hearing until ufter the efese of the tria) in
vhich the misconduct oceurred. Sacher v United States,
313 US. 1 (10 1of. Ungar v, Surnfitr, 376 U.S 573
(1964), sustaining punishment for contempt in a post-
trial hearing by the trial Judge in a state court whers
the hearing was found to satisfy the requirements of duye
process. When the eonduct charged ineludes 1 persanal
atiack an the Tuelgzo hut the situation does not require an
imnediate theposition, however, the potentiality of prej
udice {r the defendant raises serioiiz Jue process e
tiss g invites reversal on review by an app-Hate
CORrt ol punisheent met d out by the accusing judsoe o
] T pEeeed procerTine. See, o, Meanheiry o, b
- A M MDD (l”"'-—hm—-% 1971, OZnle o
States, S USTH (1050 Ses als 84 Meofe
12-22 1195m: 5 Warinkt, Federal Practico and Procednre
- Trinemel y Tog 1960 Nate, 13 Harv L ey, A55, 967

(145

St T, of this rule is d{";‘]:u'alrn'_\' of existings
aw Sec Moo oo o Py, naalcarnin Tryet Cp. o F.2: 2oz,
DO Rd Oy YOUTY: Ry o e Cunprs 273 e (B 3]
Cir 1021y,

Nl T Sentes the fntent i the rules te oo
ornize nnd pive ety tn the puasinty of 4 Jury teiatip

ANy precesdine for o Tmipal CONTem gy,

: ‘il s
ment of 6 st s o muse e Pagreed froee LA

SOL BN TN T e,

" Pennsvivcanta R
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ment in an adversary proceeding or con-

Rule 921. Entry of judgment —L? District Court Record of
- 's e
(a) Original Entry ony Docket. A judg-

creefs

tested matter shall be set forth on a separate
document. Every Judgment shall be entered
forthwith in the referee’s docket as provided
in Rule 504 or, if the Judgment is by the dis-
trict judge, in the civil docket as provided in
Ruie 78(a) of the Federal Rules of Civil Pro-
cedur: A judgment is effective only when
. entered as required by this subdivision.
Nistrice Court Pecarg] 11 (b) Ewdeyof Refevee's Judgment on—Givil
- ——— 77 "T12 Bocker On certification hy the referee to the
13 clerk of the district court of a copy of a
11 judgment of the referee for the recovery of

it =Ts e B Y IO N

bt

15 money or property, the clerk sha]M_{
16 judementin-the—airil doeket—of thedistriat keep and index

JouarTrrotre— i

. . il it
17 eoust in substantially the form and manner [ the copy

18 preseribed by Rule 79 of the Federal Rules

19 of Civil Procedure for the—entey—of judg-

20 ments of the district court, Entry of a judg-
by the clerk ! 21 _mentyen—the-esivil-doeket under this subdivi- !

Retention ang

i 22 sion shall not affect its appealability or ‘Mexing
23 proceedings on appeal from the judgment
24 under the rules in Part VIII, the availability
25 of process to enforce the judgment under
26 Rule 789, or the availability of relief under
27 Rule 762 or 770, but aftemention-theeivil ;Tm'—

28 -deelet the referee’s Judgment shall have fh
29 sam effect,as a Judgment of the district

—_—— -~
. 30 court =0 .
induxed.

ADVISORY COMMITTFE'S NOTE

Subdivision {n) is derived {rom Lule 58 of the Federal
Rales of Civil Procedure. The appropriateness of appl--

fndexed,

and may be
enforced
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ing Civil Rule 58 1n bankruptey cases has been veneraliy
recegnized, In re Califarnin Associated Products Co. 187
F.2d 946, 249 (Hth Cir, 1950); In re D'Aren. 142 F.24
213, 315 (3d Cir. 19040); Rasenbery . Heffron, 131 F.0d
a6 {Mh Cir. 1942); 8A Moore € 5803127 (1950 “Jude
ment” is defined in Rule 901(&} to iuclude an appeals
able order. The purpose of the separate document re-
nquirement is to eliminate uncertainty as to whether an
opinion or memorandum of the court constitutes » Jude-
ment if and when entered on the ducket. See Advizory
Committee Comment on the 1363 amendment of Rule 58
+f the Federn! Reles of Civil Procedure; 64 Monre 16
SA.CLER], SR02 (1969 supp.). The form snd enntent of
e separate decument contemplated by Civii Bule 5k are
Jisivated by Forms 31 and 32 accompanying the Fed-
eral Rules of Civil Procedure. Neither the considerations
dnaerlyving the requirement of a separate document by
<ivil Rule 58 nor sound bankruptey administiation war-
rants reqiiring ovders entered on er parie appl.eations
tu be evidenced by a separate document.

Lubdivision (b} establishes a procedure for enterie [L
referec's ]UdeETh for the recovery of monev ar prop
orty ¢ 44T f the district court and vlarities
the availability of the same remedies for the enforcement
of such a judrment as those provided for the enforce-
ment of a like judgment of the district eourt. See 2%
U75.C. 88 1961-62. The procedure prescribed conforms
to the practiee followed under local ruies in some dis-
tricts. See Gendel, Jurisdirtion of o Rreferar ia Buwk-
ruptey to Rewnder Affirmative Iudoments on a Count.re
claing in Farar of « Trustee, 26 So Cal.l.Rev. 1687, 170
(1053) (referring to Bankruptey Rule 213 of the Soulh-
ern District of Californig¥The proeedures availibie in

the district eonrt are nit exciigive, however, ami the

nolder of a referee’s judgment retains the apihn to reiy

on his remedies under Rules 76‘1 and 770 notwith<tand-
- e

: of the dis-

trict court.

bl N

| INSERT

—_——
iy e clerk
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Insert on Page 285

Anp N
ee—e—e————3 When indexed in accordance with subdivision (b)

of this rule, the referee's judgment may be found by anyone
searching for liens of record in the Judgment records of the
district court, and certification of the copy of the referee's
Judgment to the clerk provides e basis for registration of the
judgment pursuant to 28 U.S.C. f 1963 in any other district.
When so registered, the judgment may be enforced by issuance

of execution and orders for supplementary proceedings thar may

be served anywhere within the state where the registering court

sits. See 7 Moore 2409-11 (1971). o
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Rule 922. Notice of Judgment or Ovdor

1 (ai Judymer ! or Order of a Referee. Im-
2 medintely upon the entry of a judgment or
3 ord.rnade by kim, the referee shall zerve a
4 notice of the entry by mail in the manner
5 provided by Rule 705 upon any party who
6 opposed the making of the judgment or
7 order ard on such other persons as may be
& designated by the referce. The service of
0 such natice shali be noted in the referece’s
10 decket. T.ack of notice of the entry does not
11 affect the time to appeal or relieve or author-
12 ize the court to relieve a party for failure to
13 appeal within the time allowed, except as

14 permitted in Rule 802.
15 (b) Judgment or Order of District Judye.
16 Notice of a judgment or order of a district
17 judge while acting in 2 bankruptey case pur-
18 suant to Rule 102 is governed by Rule 77(d)
14" of the Federal Rules of Civil Procedure. _

ADVISORY COMMITREE'S NOTE

Subdivision (a) of thiz rule is an adaptation of Rule
T7(d) of the Federal Bules of Civil Procedure, which is
made directly applicable by subdivision (b) of this RBank-
ruptey Rule to the nctice of the entry of a judgment or
order of the district judge when he acts as a bankruptey
Judge. The referee’s docket referred to in the second sen-
tence of subdivision (a) of this Bankruptey Rule is pre-
scribed by Rule 50.1(a). T

Subdivisions (a)—{c) of Rule 77 of the Federal Bules of
Civil Procedure have been adapted fur the purpeses of
bankruptey administration in Bankruptey Pule 501,
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Rule 923. New Trials; Amendment of
Judgments

Except as provided in Rule 307, Rule 59
of the Federal Rules of Civil Procedure ap-
plies in bankruptey cases.

I b =

Abvisory COMMITTEE'S NOTE

Rule 69 of the Federal Rules of Civil Procedur» has
gererally been decmed applicable to a “petition for ve-
hearing” of an order entered in bankruptey cases. See,
v.g., Claylbraol: Drilting Co. =, Divanco. luc., 336 1.9
697, 700 (10th Cir. 1964) (petition for rehearing of or-
ders invalidating security interest, reducing unsecured
claim, and refusing o compel compliance with Chapter
X plan held timely under Fed.R.Civ.D. 3%bY: In re Mara-
chowrsky Stores Co.. 188 F.2d GR35, 683-89 (7th Cir.
1951} {motion for rehearing of orders dismissing invol-
untary bankruptcy petition and directing payment of
fees and expenses to custodian held not timety under
Fed. R.Civ.P. 59(h) and denial thereof not appealable);
Copenhaver, Rehiraring and Rervier in Boankrupfey, 492
Ref.J. 101, 103 (1969). But f. American United Lise Ins.
Co v. Huines City, Fla., 117 F.23 571, 576 (3th Cir.
-1941) (Fed.R.Civ.P. 39 deerned Thapplicible t5 Codbr cons
firming a plan.uder Chapter IX of the -Acti 2 Collier €
25.07[2] (1969); 6A Moore € 5901[12] (1954). This rule
reselves the doubts us to the applicability af the rule i

bankruptcyl

Rule 924, Relief From Judgment or Order
Rule 60 of the Federal Rules of Civil Pro-

¢ Jure applies in bankruptey cases, except
that a motion to reopen a case or for the ra-
consideration of an order allowing or dizal-
lowing a claim against the estate enterod
without a contest is not subject to the cne-
vear limitation therein prescribod. This rule

1
2
3
4
D
6
7
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8 does not permit extension of the time al-
8 lowed by § 15 of the Act for the filing of a
1) complaint to revoke a discharge.

Apvisory CoMMITTEE'S NOTE

The applicability of Rule 60(a) of the Federal Rales of
Civil Procedure in bankruptey cases has been generally
aecepted. See, e.g., Crosby v. Pacific §.5. Lines, Lid., 133
F.2d 470, 473 (9th Cir. 1943). It has frequently heen

“doubted, and sometimes denied, that subdivision () of
thiz rule applies in bankruptey. See, e.q., Comwray .
imin o Bank of Swdzeviand, 204 F.2d 603, 609 (2d Cir.
1953); 1 Collier € 2.12{2.1] (1968); 7 Moore § 60.18[7]
(1954). Most of the cases refusing to apply the rule, how-
ever, involved no more than a disregard of the 6-month
limitation on the availability of relief under subdivision
(b) as it read betore amendment in 1946, See, e.g., In-
demuity ins. Co. v. Reisley, 153 F.2d 296, 288 (2d Cir.
1945), cerl. denied, 328 U.S. 857 (1946), where an order
awarding a lien to a creditor was held subject to reconsid-
eration 3 years after its entry; In re Barneft, 124 F.24
1005 (2d Cir. 1942), where the court allowed relief from
an order invalidating a trausfer notwithetanding lapse
of the perind [or seaking relef wnder-Fel RICiv. P 605h).
The amendment of 1916 adopted a one-yrar limitation iu

‘lieu of the original time preseription™and specified a- -

number of new grounds for relief, some of which are not
subject to the one-year bar. Except for motions to re-
cpen cases and to reconsider uncontested orders of allow-
ance and disallowance of claims, the limitations pre-
seribed by Rule 60(D) or the availability of relief by
motion from a judgment or order are now entirely ap-
propriate in bankruptey cases. CromeFn v, Markwalter,
181 F.2d @18, 949 (5th Cir. 1950); Narris v. Camp. 144
F.2d 1, 4 (10th Cir. 1944); ef. Grand Union Fruaipment
Co. v. Lipprer, 167 F.24 958, 961 (2d Cir. 1948). Mnijons
to reepen cises are govarned by Rule 313, Reconeidorn.
tion of rrders allowing and disallowing claims i pov-
ernel by Fule 207,
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These rule= dn nnt preserve the features of tl.e prac-
tice pertaining to so-called “administralive orders,”
whick have been regarded as subject at any time to re-
consideration Ly the referee or to review by the district
court without regard to the limitations of Y 3% of the
Act. See, v.g.. Flazman, Coleman, Gorman & Rosoff v.
Cheel, 355 F.2d 672, 674 (9ih Cir.). cert.denied, 384 U.S.
954 (1966); Fazalkerly v, E, Kakn's Sons Co., 75 F.2d 110
(5th Cir. 1935); 2 Collier € 39.18 (19G8).

Cases holding that a bankrupt who was not served
personally is abeolutely entitied to have an adjtdication
by default set aside within a year thereafter (In »e M is-
trof, 147 F.Supp. 423 (S.D.Tex. 19563, aff’'d sub nom.
Hollywood Youths, Inc. v. Mistrof, 246 ¥.2d 299 {ath Cir.
1957); In rc Miller, 262 F.Supp. 205 (E.D.IN. 1967) do
not apply to adjudications entered in accordance with
these rules, These eases rested on a dovbtful eonstruction
of 28 U.5.C. § 1655, which was deemed applicable by vir-
tue of the language of § 1%a of the Bankruptey Act, See
Seligson, Creditors' Righ's in 1967 Ann. Survey of
American Law 425-27 (1968). Rule 111, which governs
service in involuntary proceedings, does not incorpnrate
this provision of the Judicial Code.

The last sentence of the rule makes ciear that it af-
fords no basis for circumvention of the time limitations

T preerthed by § 145 of the-Act for the eotnmencement of Tt
- .- amy proceeding- to revoke a discharge. .(F, Gerber 1,
ST Frickier, 147 F2d 126,192 (94 Cir, 1945) . ;

Rule 925. Securitv: Procecedings Against
Suretics

Whenever these rules require or permit
the giving of security by a party, and secu-
rity is given in the form of a bond or stipu-
lation or other undertaking with one or more
sureties, each suvety submits himself to the
Jurisdiction of the court, and his ability
may be enforced in an adversary praceading
governed by the rules in Part VIL

OO0 =1 O QN v QO N~
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ADWISORY COMMITTEE'S NOTE

This yule is an adaptation of Rule 65.1 of the Federy!
Budes of Civil 1mucedure but assimilates the woceeding
to enforee liability un a Lond to those governed by Part
VII. This rule applies to sureties on honds given pur-
suant to Rules 201, 23, 762, 765, and B05. Jurisdiction
of the subject matier of such a procecding is conferred
by 3 50n of the Act.

Rule 926. Exceptions Unnecessary

1 Rule 16 of the Federal Rules of Civil Pro-
& cedure applics in bankruptey eases.

Rule 927. Local Bankruptey Rules

Each district court by action of a majority
of the judpes thereof may from time to time
make and amend rules governing practice
and procedure under the Act not inconsist-
ent with these rules. Copies of rules and
amendments so made shall upon their pro-
_tive Office of the United Stagcs Courts, The -
clerk of ezch conrt shall make aprropriate
10 arrangements, subiect 1o the approval of the
11 Director of the-Administrative Office of the
12 United States Courts. for making copivs ¢f
I3 such rules available tc members of the public
14 who may request them. 1n aj] cases not pro-
15 vided for by rule. the distriet court may reg-
16 ulate its practice in any manner not incon-
17 sisrent with these rules. o

= SN B e LT N N ORI,

APVIRRY Conag Ty Neyy
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Rules of Criminal Plocedme Distributicn requirements

applicable tn copies of loca? bankrupley rules hecctofore ’
imposed by General Ovder 36 have been simplifieqd in rec-

ognition of the fact that the Administintive Ofice of the

United States Courts is the Ingical centralized repasitory

of such rules for official use and reference and that the

clerk of each districl court is the apmropriate officer to -
cha.ge with the responsibility for meet g oal needs
and requests from the public.

Rule 928, Jurisdiction Unaffected
1 These rules shall not be construed te
2 extend or limit the jurisdiction of courts of
3 bankiuptcy over subject matter.

ADvizoRY COMMITTED'S NOTv

An L]“(‘\Dl essed limitation cn the grant of rule-making
power by 28 U.S.C, § 2073, pursuant to which these rules
are plo"*ulpatet‘ is niade explicit by this rale. Cf
Fed R.Civ.P. 82; I'nitedd State s o, Sherirand, 312 1.8, 541,
59091 (1411): 7 Mome 1602 (19510

0 ) -7 o4
- 1 3 saty - -
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[NOTE. These official forms shall be observed and
used with such™ alteretions as may be appropr.: & Lo
Suit the circumsiances. See Rule 909.1]

-

OFFICIAL BANKRUPTCY FORMS

h Y 8 T DI/ "
OFHEREFORMEIN-BANKRBEEGY

FORM NO. 1

PETITI0N FOK VOLUNTARY BANKRUETCY:

1 United States Distriet Cowet

2 forthe - ____  TI¥strictof ______

3 Inre ;

S .
- & Bankiupt [iiiclude ;

8 hereal! names Bankruptey No.____

7 used by bank-

8 ruptwithin lust

et et e

9 6ycars] !

10 VOLUNTARY PETITION

11 1. Petitionier’s post-office addvessdn oo o

12 , ) . i

S13 2 Pétitioner has résidéd Tor ha¥ Rad hic

:4 domicile or has had his principal place of
o 15 business] within this distriet for the precud-
o 16 ing«% months [or for a lonper portion of the

17 preceding « months than in any other dis i

15 triet].

19 3. Petitivner iz qualified to file this reti

20 uon and iz entitied to the herets of the

21 Bankrupter Act as a voluntary lf.ii.!‘.!{]ilpi.

22 Whereforo petitioner pravs far velier s o
22 wolintiwry Lankrupt under the Act.

Sened: . .
.’1” ra f ‘:_‘;.‘.._\,)-

[ [J\';
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26 Address: _____________ ___ ,

2y

28 [Pelitioner signs if not represented

29 by aitorney.l

30 e et )

31 T Petitioner

32 Stateof ____. . __________

33 County of _____________ 8.

34 I o , the petitioner

35 n.unﬂd in the foregoing petmnn (o hereby

36 oAbk that the statements con-

37 tained therein are true according to the hest

38 of my knowledge, information, and helief,

3 .

40 Petitioner.

41 Subscribed and sworn to before me on

42 L ___..

3 .. ,

44 e e

45 [Ofiral chara-1er]

46 [Unless further time is gravted by the
- AT court pursunnt A7 Rilé fO¥, this Tpitiar

18 must be.acconw panied bya stlhiedule of the pe-

49 titioner's debts and property, his claim fo

o0 such exemptiong as he may be entitled fn, and

3l a statement of his affaivs. These addition

o2 statements shall be submitted on officinl

53 forms, shall include the information abryt

o4 (he pf’tl[lm!m 8 property and debts required

95 by the Dankruptey Rules and by fhe forms.

a6 and shall be verified under oath.

Abvisony CnlsITTEE'S NoTE
This furmds orevizion of OFicial Form Noo 1 Ny

v

s chnnss sV ine beur nude o the tntereet o7 Cinlis -
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ing unncerssary words and reducing the number of for-
mal entries to be made by the petitioner.

Rule 105 requives the caption in which the name of the
hankrupt is given to include all the names used by him
within 6 years before the filing of the petition.

The recitals in paragraph 2 of the form, which estal,-
lish the venue for the case, include the possibilities that
are appropriate for most petitioners. Other faclual bases
far choice of venue under Rule 116{a} may be shown by
minor adaptations of the form.

References to the schedules and claim for exemptions,
which are not part of the petition, arve stricken from th -
body of the form, but a note at the foot of the form culis
tha petitivner’s aitention to the necessity of filing these
gcecompanying papers and the statement of affairs as
provided in Rule 108,

Blanks for the signature and address of the petition-

er’s attorney are added in conformity with Rule 911¢a). ¥ —

Verification of a petition on hehalf of a corporation by
an officer or agent, or of a petition on behalf of a purt-
nership by a member or agent should vonform to Official
Form No. 4 or 5 whichever is appropriate,

APPLICATION TO PAY FILL\'G FFEb
IN INSTALLMENTS

[Caption, other than designation‘a_s in Form

Only che original need be
signed and verified, but
the copies should be
conformed to the original.
See Rule 911(c).

FORM NO 2 S

—-

No. 11

APPLICATICN TO PAY FILING FEES IN
INSTALLMENTS

1. Applicant is filing herewith « volunta v
petition in bankruptcy.

[

A }L-Heeeﬂam-s‘m-bnm to pay the Aling

feein inet; 1llment~ beewnae

-

W WM o LW B

[

I‘:‘u is unab]el
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10 3. He proposes to pay such fees to the
11 clerk of the district court upon the following

12 terms:
13 }

N e — ‘ansferred no
15 4. He has paid no moncyfto his attorney‘ﬁ'— Eiipﬁ_ﬁi’;ﬂ-

16 for services in connection with this case or
17 any pending case under the Aet, and he will l ——
18 make no payment¥io his attorney for such  {°F transfer
19 services until the filing fees are paid in full.

20 Wherefore applicant prays that he be per-

21 mitted to pay the filing fees in installments.

22 Dated: . _______________,

23 Signed: _________ _________ , :
24 Applicant.

25 Address: _____ ____________ )

26

ADVISORY COMMITTEE'S NOTE

This form is new. The application for permission to
pay filing fees in installments mayv be filed in accordance

.- - - - - with-Rule-107(. - - - - Tt

Fo FORM NO. 3

ORDER Preartrride PAYMENT OF FiLixc FEEs
IN INSTALLMENTS

1 [Caption, other than designation, as in Form

Arﬁaﬁ No. 1 i
FO 3

ORDER PERMFFRMNG PAYMENT OF FILING
4 FEEs IN INSTALLMENTS

The applieation of the bankeupt for per-
mission to pay the filing fees in this case
in installments having heen dhbe heard ;

-l = O
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8 Il is ordered that ihe bankrupt pay the fil-
9 ing fees still owing, namely, $
10 asfollows:

11 It is further ordered that all pavments he
12 made at the office of the clerk of the United
13 States Distriet Court located at ______ ____
4 , and that until the filing fees are

f
and shall transfer no
property

15 _ paid in full, the bankrupt shall pay no money
164 to his attorney, and his attorney shall ac-
17 cept no moneypfrom the bankyupt for serv-

or ropertyjl——-

18 ices in comection with this case.
19 Dated: __________________.
20 .
21 Bankruptcy Judge

Apvisory COMMITTEE'S NOTE

This form is new. Issuance of an erder permitting
payment of filing fees in installments is governed by
Rule 107(h).

FORM NO..4. . .-- .- - _ ... - .

VERIFICATION ON BEHALF 917 a CORI'ORATION

Lo , the presi-

dent {or ofher officer m*d-ﬂ-l-y‘—ﬁ—&@ke-f-&ad [an_authorized agent

agent] of the corporation named as peti-
ticner in the foregoing petition, do hereby

swe ar]

meke—dolens-oath thut the stutements con-
tained therein ;e true aecording to the best
of my knowledge, information, and belief, The filing of this

and that'Tdmeebeen—shbe-atitherized-tosipn [petition on behalf

ol the corporation
tas been authorized

O oy Lo QP O e ) DD

[y
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11  and-verify-this-petitionont hallof thecor .
12 peration.
B
14 Subseribed and sworn to before me on '

15 o
16 .
w

18 IO f&rial eharaeler] [ Fnlarge

ADVISORY COMMITTEE'S NOTE

Rule 10% vequires all petitions to be verified. This form
is to be uscd for the verification on behalf of a corpora-
tion. It may be adapted for use in connection with other
papers required by these rules to be verified. See the
Note to Rule 911. -

FORM NO. 5
VERIFICATION ON BEHALF OF A PARTNERSHIP

1 Stateof _____________
2 County of
o . 3_ L --- amember -
- m:futhorized agent) of the partnership - -,
. ) ; -5° named-as petitionér in the foregoing -peti- = - :
tion, do hereby ke solemn oath that the S¥eal

statements contained therein are true ac-

- A -

cording to the hest of my knowledge, infor- [the filing of this
mation, and belief, and that'Fhave beenduly |[Petition
: . A

11 on behalf of the partnershipg . has been
= authorized, )
13 Subscribed and sworn to before me on

14
15

16 e e .
17 [OFal ctageter] Enlar e

— .
© w00 =3 d in
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ADvISORY COMMITTEE'S NOTE

Rule 109 requives all peiitions to he verified. This form
is {o be used for the verification on behaif of a partner-
ship. It may be adapied for use m eonntection with oiher
bapers required by these rules tn be verified, See the
Note to Rule 911,
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310
FORM NO. 6

SCHEDULES

[Ceptiosn, ofkcr the desigration, as in Bfieiad Form No, 1]

SCHEDULE A.—STATEMENT OF ALL DERTS
OF BANKRUPT

Schedules A-1, A-2, and A-3 must include all the claims
against the bankrupt or his property as of the date of the
filing of the petition by or against him,

Sehedule A-1—-Credilors havieg prinrdy.

Awnunl of
cluim

s inr o
e eon uleration

Specify =

curtelft
therefor: -+
conrting nt. unbaqun R
disputed, or subject 10 set-
o evidenced by

rel s arol
reslvice or place
Nature of ef busnes [if un-

claim known, =2 state}
- #my-judgmeanl. nesatinhle

%
Instrument. or other writ-

or _ __ linem incurred as

pariner or joirt eantracter

a. Wages and comrniis-ionz swing to workmer, servants, 3
clerks, or traviling or city salesmen on sclary or
commis.ion bass whole nr part time, whatker or not
selling exelusively for the bankrupt, not exceeding
$600 to each, earrod within 3 montk: before filing
of petition _.__.___ _____.__

b Taxas ewine [it-rvze Ly type of tax and taxing au-

_ tharity] .
(1} Tothe United Stoee o0 -7 _ T
ReoL_ 2o D Teavy stale.. o-_ T . L

{3} To any other taxing autkority

c. (1) Debts owing to any person, inchuling United
States, entitled to priority by laws of United

States [ftenloe by tepe] o L0 Lo . ____

(2) Tent awing v o landland entitled to priority
by lavs af any «1zte acerued within 3 rnsths
belvie filing o p-tition, for actusal use
oecupancy

and

Tital [ oo

£ -

» S0 indicate;
specify name of
any partner or
joint contractor
on_any debt

‘



0 tate]

BANTKEUPTLY

Sehedule

.
!
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- Cre n’ltma Folding s curity,

l nd

r-

cantingrer,
liquidary

-7 !.ulnetL t Ty
Wiebleys eviduncedd by
&a¥ judiment, peyo- *
tiable instrument ar

other w

o T I
wivsihas | 'nmor
partner or HN it con-

e
et \mrv '! Market value
RIRS T 53

trariarg » SO 1nd1cate

L
fﬂ

speciiy name of any partner

Cili cyn TACLOT  on any debt




T )
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.'_____;I, 5

business (of un-
knuwn, 55 st 2]

so indicate;

s |srecify name of
jany partner or
ljoint contractor
jon any debt
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SCHEDULE B.-—STAT.MENT OF ALL PROPERTY
OF BANKRUPT
Schedules B-I, B-2, B--3, and B—1f must include all
property of the bankrupt as of the date of the filing of the
pelition by or against him,

—

Schedule B—I.—Real property.

Descriplion and Tocation of &ll
rcal property in which bank-
rupt has an Interest lncdud-
ing equitable and fulere

Nature of interest [speeify

all decds and written
instruments relating
thereto)

¥xtee of bank-

interests, intervsts inbcom-

Wnity pioprr e oenti ted,
le_schalds, e righia and!
v e far has

estates by

the entirety,

rupt’s interest
without dedie-
tion for scrared
claime listed in
Schedule A-T or
exemyplinhy
elaimed in
Sehedule 1328

Ter o0 . __.

R M
| Market value
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ofhc-"'z"c B-2 —-crsaual p) o,u

Trre of poog Pescription and lucat:on Medue of br-l-

Market, value

Seaduce-
tivn for secured
claims lizted on
Schedule A-2 or
exemptlions
elalmcd In -
Schedule B4
8. Cash or hanl _ _ 8 .
b. Deposit= of mrrey with banking institutions, savings -
and loan asscciations, credii unions, public utl]ll}
companies, Ludlords, and others __________
Household goods, supplies, and furnishings . .______
d. Rooks, pictures, and other art objects: stamip, coin,
and other coll :tions

n

e. Wearing zpparel, jewelry, firearn. sports equip-
ment, and other personal possessions _._ . ___
f. Automehiles, trucks, Lratlers, and other vehiclos
g. TNoats, motlors, and their accessories
h. Livestock, pouitry, and other animals ) (
i. Farming supplies and implements ________________

J. Office equipment, furnishings, and supplies ________
k. Machinery, fixtures, equipment, and supplies fother

than those listed in Ttems j and 17 used in business__
I Imventory ___________  ________ e

m. Tangible personal property of any other description.
n. Patents, copyrights, franchises, and olher general
intangibles [specify all documents and writings re-
lating thervtn]
o. Government and corporate bond
" ble and nonnegetiable inttruments ™
, B. Other Jiqnidated debt- o3 Jr_.uu.-\:ui»' ar r’ htepe ot R s
. - §. Cohtingent and unliquidatad oitin: of Bvery ndturr‘ '
including counterclaims of the bankrupt or debtor
[give estimated value of each] _.
r. Interests in insurance po!l a5 [iten:
refund values of each] R
s. Annuities ____ . ..

t. Stocks and intere.ts in
rated companiecs [i:
u. Tnterests in parirerss oo

v. Equitabtle arnd 7.ry:.
rights or p..
bankrup: er dide
relating th.orer,

Teta? . z




Type of properly Dencriptien snd lzcation Federe =1 ba
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Schedule B3 —Freperly not otherwise sckedided.

e - F
runpt’s in
without
tion for secu
claims listed in
Eckedule A-2 or
exemptions
clalmad In
Schedule B-4

a.

_of assigars, aimount

Property transferred under assignment for benefit $
of creditors, within 4 months prior to &ling ef peti-
tion [specify date of asz-ignment, name and address
ized therefram by the as-
signee, and dizpositizn of proozede so far as koown

to bankrupt] ... . . ._____
Wd .

Property of any kird not otherwise schedy
¥ ¥ ¥

lHar‘.-;et value
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HOO

i
ned
At the et
- 2 eXempting
: - : - &
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Summnary of debis and property.

{From the staterments of the bankrupt in Bcheduloy A and Ik)_ . 7"
Schetwte T T Tatat
DERTS
A-liz Vages having priorily - ______._ ________
A-1/L(1) Taxes owing United States _______._______
A-1/b{2) Taxes owing States _________.___________
A-1/h(3) Tases owing other taxing authorities ______
A-1/c(1) Debts having priority by laws of United
States ___.____________ . ____
A-1/c{2) Rent having priority under Staie law ___"
A-2 Secured claims - _______________ ____.
A-3 Unsecured claims without priority . _ .
Schedule Ac.totad .. __________
e Eea————
- FROFERTY
B-1 Real property [total value] .________.____
B-2/a Cash on hand
B-2/b Deposits _______________________________.
B-2/c Household goods __.  _________
B-2/d Baoks, pictures, and collections ___________
B-2/e Wearing apparel and personal possessions. _
B-2/1 Automobiles and other vehicles __ __ ______
B-2/g¢ Boats, motors, and accessories ____________
B-2/h Livestock and other animals _____________
B-2/ Farming supplies and implements ________
B-2/j Office equipment and supplies _______._ __
R-27k Machinery, enuipmer:, ¥ supplics used In and
.- buariness _____ o _erecoo . ___ . __
B-21 Inventory ___.__________________________
*B-%/m " . Other.taggible personal property .________
B-2/n Patents and other gereral intangibles ___._
B-2/0 Bonds and other instruments _____________
B-2/p Other liquidated debts _________  _____ _
B-2/q Contingent and unliquidated claims ___.___
B-3/r Interests in insurance policies ___.______ __
B-2/s Anpuities __________
B-i,t Interests in corporations and unincorporated
cempanies _____________ __________
B2/ Interests in partnerships
B-3/v Equitable and future interests, rights, and
powers in persomality ______ __ __._____
B-3/a Property assigned for Leunefit of croditors _.
B-3/b Property not otherwize scheduled ______ .
B4 Property claimed as exempt____ _3

Schodu!eiﬁ.‘ total

/" -
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OATH OF INDIVIDUAL TO SCHEDULES A AnD B

Stateof .. __._. ____ .
County of .___ . 85
£ 1.
L ; do hereby mekesolemn | Swoar _
eath that T have read the foregoing schedules, consisting .
of . _____ ___ sheets, and that they are a stalement of

all my debts and al my property in accordance with the
Bankruptey Act, to the boest of my knowledge, informa-
tion, and belicf.

Signed: . ___________ ___________

Subscribed and sw_yn to beforemeon _______ .

[Oficial ekaracter)
Enlarge

OATH o BEHALY oF CORPORATION TO
SCHEDULES A AND T3

Stateof .. .. .

_ County of o . —.--- S5
- UL | ~oomnoo-Fes o ---e-o-.o oo, the president [ar ofher ‘
. an authorize ‘officer ikl gunt] of the corporation named
agent as bankrupt in this broceeding, do hereby |sSwear
eath that T have read the foregoing schadules, consisting
of _________ ___ sheets, and that they are a statement of

all the debts and all the property of the corporation in
accordance with the Bunkruptey Act, 1o the best of my
knowledge, imformation, and belief,

Subzevibed and ~worn to bofore e an .
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OATH ON BRHALF 0F Paltt NERSHIP TO SCHEDULES A axD It

Stateef .. . __ .
County of . .___ _____. L.

. & membor [or E}mﬁ ’

thorized agont] of the parineiship named as bankmgt‘irj o .
this proceading, do hereby m that I have {s‘we‘ﬁ
read the frregoing sehedules, consisting of ______._____ -

sheats, and hat thev wre a stalement of all the delits and
all the proporty of 1~ portncrshin in aceordiincs with the
Bankruptey Act, to 1he Lest of my knowledge, informa-
tion, and beli=f.

________________________ ,
[OFcal sbar-er] «—
I Enlarée
Amvigony CoMMITIEE'S NoOTe
. - R . This form iz a rivizion n7 the Official Forms for
. Scladules A wnd 1 foonie:- o Odficiad Forin Noo 11t o ’ .
© R ceiniended for we by et s gt erwhoetor.auy be R .

required to prepare a schedule of property and lizl of
creditors to accompany a petition fited under the Act.
See Rule 108,

The number of schedulps ﬁ»}-—ptgpm.h. has been pp- ‘ of debts
duced from 5 to 3 und the nimber of schedules of -dalie

B

from 6 to 1 in the interest of simplification. No signifi-
cant change in the information required 1o be disclosed
ts intended Ly this raduction. Numermis changes of for-
mat have been made o permit easior aduptahility for in- -
dividual cazes, and cnlumnay hendings aud extegories of

clivims and propcite have oo revioed to male them

mntre comprehensive wnd clear,

Ledper or vouc v rieferen e and Plentifoating of

Lices where % were contineted or 1 are ne
n
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lenger required to be enternd on*&hedtﬂa—:‘b—}—%e—&—&
To eliminate an overlap of Schiedule A2 with Schedule
B-1, which has reguired inchusion of information as to
encumbratices on real property of the esinde, the head-
ings in the latter scheduls huve been revised to make
clear that all statements regarding secured claims are to
be entered in Schedule 3-2. Liahilities on notes and bills
heretofore snppesed to be entered on Schedules A-4 and
A-5 are to be included in Schedule A—3 or, if the ercattor
is entitied to prioritv or s secured, on Schedule A-1 or
A-2, as the cose may be, Llimination of Schedules A4
amd A5 will elfect little or no change in practice.
Scherdule -5 on which choses in aetion belonging to
the estate have hereiofore buoen scheduled, has been
merged into Schedule B-2 for personal property, thereby
eliminating a ncedless elassification, The space provided
in Schedule B—1 for “Property in reversion, remainder,
or expeclincey, including property held in trust for the
debter or subject to any power or right to dispose of or
to charge” has been eliminated, and such prouperty should
be included as real property en Schedule B-1 or as per-
sonal property or Schedule B—2. Information as to fees
paid counsel in contelaplation of bankruptey, herelofore
also required to be included in Seledule I -1, is to be ob-

Jtained by questions ipclinde in the Statement of Affairs,

The ofticial forms for the seliedules hove herstofore re-
_quired a signatute on caéh of the 11 schedules (A-1 to
A-5 and B-1 to B-6) and an oath to aecompany the
Schedule of Debts as well as another te accompany the
Schedule of Property. Sehedules are required to he exe-
cuted and filed in the same numbey as the petition they
accompany. Rule 103(a). A single nath for wll the sched-
ules vequiring ne move than one signature by the bank-

the ori gir*.all

rupi f(?@ﬂ-?h—-@% has been substituted for the multiple
subscriptivn requirements heretofore imposed. The nath
requires u spezification of the numher of sheets included
in the schedules and an avkpowledement that the ofant

has re.d th(-.'nmSvp:-.!'.rtr_- forms of oath are provided for

1
the schedules of his

debts. ’
’
J_ |
The copies should te

ndividunl:, cornordd s, and free

ter<t s

confoermed to the
original as provided
in Rule 91i(c).
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FORM NO. 7

STATEMENT 017 AVrAlE
FOR BANERUPT NOT EENGAGED IN BUSINESS

[Caption, other than designation, as in Form
No. 1]

STATEMENT OF AFFAIRS
FOR BANKRY'I'Y NOT LNGAGED IN BUSINESS

{Each quesiion should he answered or the
failure to answer explained. If the answer is
“none,” this should be stated. If additional
space is needed for the answer to anv ques-
tion, a sepioale sheet, properly identifed
and made a part hereof, should be used and
attached.

The term, “original petition,” as used in~
the following questions, shall mean the peti-
tion filed under Rule 103, 104, or 105.]

1 Nmnﬂ and rezidenee,
. What is yeur full narae and soual seeu-
'}11\ number?. .. . . - -

b. Have you used, or been known by, any
other names within the 6 years immediately
preceding the filing of the original petition
herein? (If sn, give particulars.)

e. Where do you now reside?

d. Where else have you resided during the
6 years immediately preceding the filing of
the original petition herein?

2. Occupation and lneanac,

a. What is vour orcupation?

b. Wheve are von row cmiplived? (Give
the name and ao . oo of rour eaployer, or
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30
31
32
33
34
35
36
37
38
39
40
4]
42
43
44
45
46
47
48
49
50
51
62
53
o4
bo
o6
a7
58
59
60
61
62
63
64
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the address at which vou eariv o AL
trade or profession, and the lergth o L
youhave been so employed.)

¢. Havo you boen inoa purt whip vl
anyons, oF engged inoany business during
the 6 years immediately preceding the filingr
of the uriginal petition herein? (If s, sive
particulars, including names, dates, and
places.) .

d. Whit smovnt f ineome howe yutl
recetved from youwr el o ol cion
during each «7 the Zyvears et T pre-
ceding the filing of the orivinal pitition
herein?

e. What amount of jneeme hoe e
received from other sources during cach of
these 2 years? (Give particulars, inclulding
each source, and the amount received there-
from.)

8. Texrecturr s and vefunds.

a. Where id you file vour last rederal

and state inco.ae tax retirns Do tho 0 v cnra

mmedintel procsding the filiay of the orioi-
nal petitien hersin? -

b. What tax refunds (income and other)
have you received during the yvear hnmedi-
ately preceding the filinc of the original
petition herein?

c. To what tax vefti.ds (incoan- or oihor),
if any, are you, or may you be, entitled?
(Give pariiculars, including information s
to any refund payable jointly to yvou and
your spouse or any other porsan.)

4o Bankocewvidsand sofo dogunsit b
a. What bank 2ocotints Bove vou msin

calendar

e N ——
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92
93
94
95
96
97
98
99
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tained, alone or together with any other
person, and in your own ov auy other name
within the 2 years immedictely proecading
the filing of the original petition herein?
(Give the name and address of each bank,
the naine in which the deposit maintained,
and the name and address of every other
person authorized to make withdrvawals from
such account.)

b. What scfe deposit bax or boses or other
depository or depositories have you kept or
used for your sceurities, eash, or other valu-
ables within the 2 years immediately preced-
ing the filing of the original petition herein?
(Give the name and address of the bank or
other depository, the name in which each hox
or other depository was kept, the name and
address of every other person who had the
right of access thereto, a brief description of
the contents therenf, and, if the box has been

_surrendored, state whon smirendered, or, if
transferrred, when transfevred, and the
“name and adaress of the'transferee)) - )

5. Books and records.

a. Have ynu kept books of account or
records relating to your affairs within the 2
years immediztely preceding the filing of the
original petition herein?

b. In whose possession are these books or
records7 (Give names and eddres.cs)

c. If any of these boaks or records are not
available, explain.

d. Have any becoks of account or records
relating to your affairs been destroved, lost,
or otherwise disposed of within the 2 vears
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100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120

121 --
-122

123
124
125
126
127
128
129
130
131
132
133
131
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immediately preceding the filing of th..- nrigi-
nal petition hercin? (If =0, give particiiars,
including date o destruction, ie=x, or aizpa-
sition, and reason therefor.)

6. Property held for another perso..

What property do you hold for any other
persan? (Give name and address of each
person, and deserite the property, or value
thereof, ard all writings relating (hereto.)

7. Priov bapkruptey.

What provecdings under the Bovrkruptey
Act have previously been brought by or
against you? (State the location of b+ hank-
ruptey court, the nature and number of each
proceeding, the date when it was filed, and
whether a discharge was granted or refused,
the proceeding was dismissed, or a composi-
tion, arrangement, or plan was confirmed.)
8. Receiverships, general assignments, and

other modes of liguidation.

a. Was any of your proporty, at the tine
of the filing-of th original petition hLerein,

.in the kands of 2 receiver, trustee, or other

liquidating agent ? (If so, give a brief deserip-
tion of the property, the name and address
of the receiver, trustee, or other agent, and,
if the agent was appointed in a court pro-
ceeding, the nzwe and location of the court
and the nature of the proceeding.)

b. Have you made any assignment of your
property for the benefit of your creditors, or
any general setticment with vour ereditors.
within one year hmmedintely prec. ding the
fling of the origing] pevitiin bercin? 010 o
give dates, the nume wnd address of the
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135 assignce, and a brief statement of the L s
136 of aszignment o settleinent

AT 8 Propeityin Lards of thivd perear-.
138 Is any other person holding anything of

139 value in which you have an interest? {(Give
140 name and address, location and deseription
141 of the property, and circumstances of {he

142 holding.) .
B 100 Suite, cocrrtinns, ond aftaches e
144 a. Were you a party to any =uit pending

145 at the time of the filing of the arizinal peli-
146 tion herein? (If =o, give the name and loca-
147 tion of the court and the title and nature of
148  the proceedine.)
149 b. Were you a party to any suit termi-
150 nated within the year immediately preceding
151 the filing of the original petition herein? (If
152 so, give the name and location of the conurt,
153 the title and nature of the proceeding, qnd
154 the result)
135 e. Has any of your property hoen
156 attach:d, pirnished. or seized under any
=157 gl orcequitable jirocess -within - the . 4
155 meonths immediately preceding the filing of
199 the original petition herein? (If =0, deseribe
160 the property =50 or person sarnished, snd
161 at whase suit.)
162 11, Lewrns repurid,
163 What repayments on loans i whele or in
164 part bave you made during the year immedi-
165 ately precedin; the filirg of the original

165 petition Leieir 2 (Give the name and address

6T of the Jender, the amourt of the losn and

16~ swbon receive . U ameints cond g ol
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169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
18%
1859

. 190

192
193
194
195
196
197
198
199
200
201
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payments and, it the lender {s a velative, the
relationship.)
12, Transfers of property.

a. Have you made any gifts, other than
ordinary and usual presents to family memn-
bers and charitable donations, during the
year innmediately preceding the filing of ‘he
original petition herein? (If so, give numes
and addresses of donecs and dates, desciip-
tion, and value of gifs,)

b. Heve you made any other transfer,
absolute or for the purpose of security, or
any other disposition, of real or tangible per-
sonal property during the year immediately
and preceding the filing of the original peti-
tion herein? (Give a descrviption of the prop-
erty, the date of the transfer or disposition,
to whom transforred or how disposed of,
and, if the transferce i= a relative, the rela-
tionship, the consideration if any, veccived

_therefor, and the dispesition of sueh conzil
eration) - -
EEREERE T &

Has any property been returned to, or
repossessed by, the seller or by a secuiped
party during the year immediately preced-
ing the filing of the original pelition herein?
(If so, give particulars ineluding the nane
and address of the party geting the prop-
erty amnd its description and value.)

13. ‘Repossessionsand returns

15. Logses,
a. Have you suleved any losses fro Sy,

¥
i

theft, or gamblivr duricg (e veer foae ol
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ately preceding the filing of the oripinal
petetion herein? (If so, give pariiculars, !
mcdnding dates, nimes, and places, and the
amounts of mouey or value and general
206 description of property lost.)
207 h. Was the loss covered in whole or part
208 by insurance? (If o, give particulars.)
209 15, Payments or [roysfers to attorncys.
210 A Hive you consulted an attorney durine
211 the vewr Bamediately 1 - ding or since the
212 filing of the originz] peuiion herein? (Give
213 date, name, and address.)
214 b. Have you during the year immediately
215 preceding or since the filing of the original
216 petition herein paid any money or trans-
217 ferred any property to the attorney or to
218 any other person on his behalf? (If so, give
219 particulars, including amount paid or value
220 of property trunsferred and cate of pavinent
221 or transier,)
[ _ 222 ¢ Have you, either dusing thé voay imae - - -
| . 225 diately priceding of wineth: fliag of the & -
224 original petition herein, agreed to pay any
225 money or transfer any proverty to an attor-
226 ney at law, or to any other person on his
227 behalf? (If =o, sive particulars including
228 amount and terms of obligation.)
i -
229 Stateof ____.. . __ ...
230 County of  ____ ___ 0 ux
231 I, o . ... ceeeoo- .. do hereby
Svear 232 whakesolemnoath Uit 1 ko read the an-

233 =swerz contained in the forerninr statement
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234 of affairs wnd that they are true and com-
235 plete to the best of my knowledee, infarma-
336 tion, and belier,

23T ,

238 Bunlkiupt.

238 Suhzcribed and sworn 1, hefore me on

241 R e :
242 L . —
2,1"3 [';J_‘f--u:,—sa-q-f-rl{_

ADVIsORY COMMITIEE'S Noti

This Statement of Affairs iz a revision of Offieial
Form No. 2. Most of the changes are intended lo make
the requests for information more specific and certain in
their references. Thus, the bankrupt is required 1o wive
his social security number to facilitate his identification,

particularly by the Internal Revenue Service and other
agencies which maintain  ecords by refercnce tn this
number. Information as {o other names used in the last 6
Years serves 4 similar purpose.

Inquiry as to most transactions and developrents af-
fecting the financial comdition of tie Lo .111])[ i~ limited

to  the yemr proeeding the fifing o tie Idttion, wnd G

time span coger] by the- questjor rofaliiog senerat s
signments and other moedes of penet‘u ':oulemmt with
ereditors (formerly #=7e¢, venumbered as =28h) has beea
reduced from 2 years to one year. The seape of examina-
tion at the first meeting or at any other meeling is in no
way restricted, of course, by the scope of the inguiries in
the Statement of Afairs,

New questions have heen added copcerning {ux re-
funds (23}, property in the- hands of trostees, hoilees,
and ofher thivd persons (£M, yepossensinns and re Lurps
of property by the hankry -t (=213 Iz cowered by in-
surance {2110, and pavments o- tmnxlon‘ to attornevs
(2215), The questions ashed in 197 inat poanoranh ook
infermation relevant to the exoanina?,
condi ted By ke eourt et Lo B

moavithorized ty Le
22 The v fers

Enlarge




BANKRUPTCY RULES & OUFICIAL FORMS 329

ence to sums paid te counsel Lerlofore ineln’1 in
Schedule T - 1 is deloted by this sevies of propes s, !

The question vernrdine tranifers Goraels 22 oo,
novw 2122 & 1) hoes literslly required the Paadooupt o
disclose every payment as well us exchanse of preverty
during the preceding year. The gquestion has Leen revised
to develop infermation only as 1o (1) pifts thal exceed
the bounds of ordinary and usual presents (o fumily
members and charitable contribulions, and (9 transios
of realty nr tangible persoralty. The rangd of ingiiry
covers the vear hefore the filine of the petition as hefore,
hut no aeenunting is required by the que: Hon s to Jiy-
ments of cash and by check exerpt vhen ouf-ef-the-
ordinary gifts are eTected in this Wiy,

Inguiry is made as {o relevant writings in minsrous
instances, Schedule B-6 on which all hool:s, papers, anid
writings, have keretofore been listed has been deleted.

The bankrupt i< required to sizn only the oath Lo the

statement but he must verify that he has read the slate-
' l ment as well as that it is true to the beat of his knowl- —

edge, information, and beliefﬁf- Only the original need
When the sched'ules ' ) Pe signed ar_ad verified,
and statement of Tut the copies must_bi?
affairs are [iled conformed to the original
simultansously, - FORM NO & —— - -7« =~~~ See Rule 911{e). ,
,as thev ordinarily . . e - L - =

‘will be (see

Rule 108(b)), the STATEMENT OF AFFAIRS
oaths may be FOR BANKRUPT ENGAGED 1IN BUSINESS

conmbined, as pro-

: . i . . . . .
vided in Rule 909. [Caption, other than designation, as in Form
—_—— 2 No. I]

[y

STATEMENT OF AFFAIRS
FOI BANKRUPT ENGAGED IN BUSINESS

v L0

[Each guestion shauld be answored or the
fatlure to ansver expluined, I the answer is

=1 Ty U

Ynere,” this ghotd b oantad I addishmnd :
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28
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31
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space 15 needed for the coswer 0 s

Gon, aoseporite shecd properly Bl b0 and

veole i pare hereofl Cheald Lo 4 and
¥

aticatyed

H the bankeupt is w pactnershio o a cor-
poration, the ouestions shall be 1] o be
addressed to, and shall be w5 . 40 on
behalf of, the partnership or copesition;
and the statement shall he over™ o0 Ly o
mcither of the poartuer Bl o by o daly

auth iz d ol ol the o drearntiog,

The teron, “orizinal petitiay” s woad dn
the follov ing que<tions, shall mean the peti-
tion filed under Rule 103, 104, or 105.]

I. Nolteoo lwniion, apd o0, -:_[ Lo

a. Under what name and where do vou
carry on your hu-ing=g?

b. In what business ave vou engaoed? (If
biedness coemions have £ te, cnduge
give the date of such el o)

e. When did you comin- nes such hasines ©
do Wicoo (el e 0y e
nanes, haee you covele? o businc within
the B years imricaiuteiy preceding the {iline
of the o onal petition heren” (Give stece
addresses, the nutes of any portners, Joint
adventuiers, or other assoeiates, the natnre

of the booines < and Goonerl = 0 1o
was cicr e 1 on.)

e. Whit iz your employer flentiticery
nurchoe T Your sk seeurin sl ?
)

¥ - 1
- }:‘-’mf.‘.\‘ ol fu!' [ I P T

]

I T . .7 . - R .
a Dy whow, o el vl e D e
1 . . .. 1 - . . )
LeadVe Vol b e T ST ;;z.=? Vot T
_ .

, . .. N R
LA K . . '

vl - B - P . ta o
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45
46
47
48
44
50
51
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ing the filing of the oviginal petition herein®
(Give names, addrezses, and poriod- of tiine,)

b. By whom have your baoks af neeount
and records been audited during . 2 Srills
immediately preceding the filing ot the origi-
nal petition herein? (Give names, addresses,
and dates of aundits.)

¢. In whose possession are yvour hooks of
account and  record=? (Give nmmez and
addres: o5,

d. If any of theae books or records are not
available, explain.

e. Have any books of uccount or records
relating to your affairs been destroyed, lost,
or otherwise disposed of within the 2 yeurs
immediately preceding the filing of the origi-
nal petition herein? (If so, give partieulars,
including date of destruction, loss, or dispo-
sition, and reason thevefor.)

S Pinanciol statements.

Live you issued .any written finaneis]
- etements within the 2 years immediat. iy
preceding t-hé'ﬁling "of the origrinal petition
herein? (Give dates, and the names and
addresses of the persons to whom issned,
including mercantile and trade agencies,)

4. Imventories.

a. When was the last iventury of vair
property taken?

b. By whom, or under whaze supiervision,
was this inventory taken?

e. What was the wieount. in Aollars, of the
mventary? (State whether the inventory wes
taken at cost, mavket, or othera f<e:



&6

88

d
a6
a7
98
99
100
101
162
103
104
105
106
107
108
104
110
111
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d. When was the next prior inventors of
your property taken?

c. By whom, or vider vwhore supe o000
was this inventory talen?

f. What was the amount, in dol: - of the
inventory? (State whether the inventory wits
taken at cost, market, or otherwize.)

g. In whose possession are the rocards of
the 2 inveatories alove roforad 100 (Gl
narmes and sediesses.)

5. Tucowe ofher thow frome opc-oinn o
business.

What amount of income, other than from
operation  of  yowr Dbusine: . Voo -
received during each of the 2 years iinmeli-
ately preceding the filing of the original
petition herein? (Give particulars, includine
each source, and the amount received there-
from.)

6. Taxveturns and refurds.

a. Inwhosa poss Chaare w80 o8 v
federal and state Ineone tax retinns for the
3 yéars immeriately preceding the filing of
the original petition herein?

b. What tax refunds (income or oflwr
have you received during the 2 vears imme-
diately preceding the filin,, of the oriz,
petition herein?

c. To what tax refunds 1ivome or other
if any, arce you, or may vou be, eniit! i
(Give particulars, incluting inforiation -
to any refund payable jointly te vou and
Your spouse or any other poosn)

PO F3Y PR T VIO I B S RN A R

s What bank ave e~ bove L o0 el
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113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
13

152
153
134
135
136
137
135
139
140
141
142
143
144
145
146
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taivned, alone or together with any oty
person, and in your own or any other nere.

within the 2 years Dnacdintely peec e
the filing of the or iginal petition hus.i,,7
(Give the name and address of each bink,

the name in which the depozit was meuin-
tained, and the name and address of e+ ery
person authorvized (¢ make mthd:m.ak from
such aecount )

b. What sufe deposit box or boxes or other
depository or depositories Fo e voeu kept or
used for your secuvities, . .21 - »r other valu-
blos, within the 2 year < " nwedintely preced-
ing the filing of the or.git.al petition herein?
(Give the name and address of the bank or
other depository, the name v which each box
or other depocltm\ was kept, the name and
address of every person who hed the right of
access thereto, a deseription of the contonts
thereof, and, if the hox has been surten-
dered, state when surrendered or, i trens
ferred, whon trunsferr 7 cad Conume or
§. Pr opme heid for anither puwm

What property do vou hold for any other
person? (Give name and address of cuch
person, and  deseribe the  praperty. the
amount or value thereof and all Writines
relating thereto.)

Do Prioy bailvuptey procecdivge.

What porocecdings under the Bunkriupios
Act have previously boen brovsht by op
against you? Suate the locution of the hoe -
FUntey conet The e

cortiing, ol et

anel niet et e
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granted or refuzed, the pro:

missed, or a compasition,

plan was confirmed.

10, Receiverships, geneval ass<iy, ines s, ajid
otlher modes of Lguide?ion,

a. Was any of your properiy, at the time
of the filing of the eriginal petition Iy i,
in the hands of a receiver, trinice v o' hi
liguickating  agemt? (If so, eive a briof
description of the pronerty :pd (b pame
and address of the receiver, 0 tiusiee, oF
other agent, and. if the agent was appainted
in a court procecding, the name and lacation
of the court and the nature of the procesd-
ing.)

b. Have you made any a=sienment of vour
property for the benefit of vour creditors, or
any general seitlement witl vonr ereditors,
within the 2 vears immediately preceding
the filing of the cviviped vt o e in” (IF
g0, pive datez (b e e R S N
assignee, and i byief .:1::{1;13'«;. tefth o
of asslprment o seitdlimant. s .
11 Propecty iw fvvads of Hhird jorson.

Is any other person holding anything of
value in which vou have an interest? (Give
name and addiess, lecation and description
of the property, and circumstnee- of the
holding.)

12, Suwite evevnt r--',u'.n‘, TENTY S TS PRy Ny
a. Were you a party o any suit pending

at the thoe of the Bling of the origing? Pli-

s r - - . .- . -
ton Levem? oI so0 s dve the e o T Lo
e ol the ot weod the 1t e e of

[T S VRN LS
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nated within the year immediately presedie
the fling of the origiral petition herein” (11
g0, ¢ive the neme and loeption of the conng
the {itle and nature of the provecding, and
the result.)

c. Has any of your property  been
attached, gwnished, or seized under any
legal or equitable rocess within  the
month~ hmmediately preceding the filing of
the original petition hevein? (If so, describe
the property seized oy person garnished, and
at whose suit.)

13. Paymenis on logns and inséallment it
chases,

What repayments on loans in whole or in
part, and what payments on installment
purchases of goods and services. have you
made during the year irnmediately preceding
the filing of the orviginal petition heiein®
(Give the names and addvesses of the per-
sons receiving payment, the amounts of the
loitnz and of the puichute price of the gouds
amd_services; the dates af the oviginal trans-
actions, the amounts and dutes of payments,
and, if any of the pavees are your relatives,
the relationship; it the bankrupt is a part-
nership wnd any of the pavees s or was a
partner or a velative of a partner, stute the
relatienship: if the bankrupt is a Corpora-
tion and any of the payees is or wis an
cficer, divector, or stockholder, or o reltive
of an officer, divector, ov <tocklndidir, stare
the velationship.)

e, 1 -'-'rﬂ.'-'r,f.t P "_f Jrevge o £,
A Have sou mad - e v,

erdizoy and u-ual presents o tars il o
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bers and chavitable donations, durin,r the
year immediately preceding the Glie of the
original petition herein? (Jf s, wive fmes
and addresses of donees and dutes, descrip-
tion, and value of gifts.)

b. Have you made any other tran-fer,
absolute or for the purpose of security, ar
any other disposition which Wwes wot in the
ordinary course of business during the year
mmmediately preceding the filing of the orizri-
nal petition herein? (Give a deseription of
the property, the date of the transfer or dis-
position, to whom transferred or how dis-
poscd of, and, state whether the trans{eree is
a relative, partner, shareholder, officer, or
director, the consideration, if any, received
therefor, and the disposition of such consid-
eration.)

15, Aceounts and ofher recelvubles,

Have you assignoed, cither ab=alutely oy o
seeurity, any of your aecounts or other -
ceivables during the vear Immediately

T preceding the filing of the original petition

herein? (If so, pive names and addresses of
4ssirnees.)
16, Repassessivas ved vetrps.

Has any property been returned to, ur
reposseszed by, the seller ar by a seeured
party during the year immediately preced-
ing the filing of the original petttion herein?
(If so, give particulars, nviuding the nune
and address of (he purty wtting the prog-
crty and its deseription mnd value)

17,0 Busivess 'Gises,
IT youw are i tenant of busie.. HENTITAUE AN

IR

i ' LR

wiat are the niore oo
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56 lord, the amount of your rental, the date to
6 whicli rent had been paid at the time of ! -
7 filing of the origin:l petition hevein, wnd the
258 amount of seenrity held by the landloid?
259 18. Losses,
260 a. Have you suffered any losses from fire,
261 theft, or gambling during the year imme.li-
262 ately preceding the filing of the original
43 petition herein? (If s, give particulurs,
264 including dates, names, and places, and the
265 amounts of monev or value and gengral
266 description of property lost.)
267  b. Was the loss covered in whole or part
268 Dby insurance? (If so, give particulars.)
269 19. Withdrawals.
270 a. H you are an individual proprictor of
271 your business, what personal withdrawals of
272 any kind have you made from the business
273 duving the year immediately preceding the
274 filing of the original petition herein?
275 b. If the bankrupt is a parinership or cor-
. e -+ o 276 _poration, what withdrawals, in any form - - -
277 (jncluding_. compensation or loans) have been
"7278 T made by any member of the partnership, or
279 by any officer, director, managing exeeutive,
280  or shareholder of the corporation, during the
281 year mnmediately preeeding the filing of the
282 original petition hervin® (Give the name and
283 designation or relationship to the bankrupt
281 of each person, the dates and anounts of
285 withdrawals, and the nature or purpo-c
286 thereof).
287 20. Paywents or trausfers to atioruegs.

/%)

288 a. Have vou con=ulted an Sty during

239 the veur Immediaiely procedig or shnee Ui
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filing of the originul petition huroin? (Give

dats, name, and adilress,)

b. Have you during the yeuy in mediatcly
preceding or sinee the filing of tic original
petition hercin paid any moncy or trans-
ferred any property to the allor .oy, or to
any other person on his behalf? (Il =0, give
particulars, including amount peid or value
of property transferred and date of puyment
or tvansfer.)

c. Have you, either during the year imme-
diately preceding or since the filing of the
original petition herein, agreed to pay any
moncy or transfer any property to an atlor
ney at law, or to any other person on hi-
behalf? (If so, give particulars, including
amount and terms of obligation.)

(Ij the bankrupt is a pertnership or corpo-
ralivr, the following addilicaal questions
shovld be ansiwered.)

21, Mumbers of purtiera®ip; nfficers, dis o
ors, miintgcrs, and petveipal stockl -
ers Jf corpiraiivi, T
a. What is the name and address of #o0l

member of the partnership, or the newooe

title, and address of each officer, director,
and manuging executive, and of each stick-
holter holding 25 per cent or more of 1l -
issued and outstanding stock, of the co.,
ration?

b, During the year immediately precedine
the filing of the original petition herein, Lo
any member withdrawn from the partne-
ship, or any officer. Slvesr o L0
exevulive of the ot s toednated
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325 relationship, or any stockholder helding 25 ’
326 per cent or more of the issued slock dizposd ;
327 of more than 50 per cer:t of his hu](hn;n. " |
328 s0, give name and address and reason for
329 withdrawal, termination, or disposition, if
330 known.)
331 ¢. Has any person aequired or disposed of
332 25 per eent or move of the stock of the corpo-
333 ration during the year immediately preced-
334 ing the filing of the petition? (If so, pive
335 name and address and paiticulars.)
336 Stateof .. . ___ _ __
337 County of . ______. ss.
338 1, .. , tlo herchy

swear 339 mﬂke—fv&emn-e&t-h that I have mul the an-
340 swers contained in the foregoing statement
341 of affairs and that they are true and com-
342 plete to the best of my knoawledge, informa-
343  tion, and belief,

- R £ % S . O U - - - N - -
gdb. - L. . . [mm‘rup Ce e - ’

346 Suibséribed “snd Sworn to before me on

347 - . < - — . |l
48 Ak
30 . .
350 LS AT 1L S, 1
331 [Person verify'ng for partiecship or cor LEC g

302 poration shoold indicate posifice o pelation.
308 ship to barkiapl.)

ADVESHRY CoMMPITEN s Novs

rove onont Ertonnd Fopn, NN ey

.
sl the Sorm e Blert gy L

s T E cn N2 e e,
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note accompanyving the Statement of AfTairs fa o0 Donk-
rupt Notl minmaged in Busine-s,

The inquiry veparding lax returns hare b extonals
baek 5 yvenr- VoSee Lthe ling of the petition Lo suee of
the possible relevance of the returns for all o veurs in
determining the tax liability of a business bankrupt fod .
the yvenr in which the petition is filed.

The inclusion of the questions reparding suits, execu-
tions, and attasiments (Z12) cures a eosns onssus in
Offici:d Form No_ 3.

The question rerarding lomns ropnid (2:19) Los beon
extended Lo cover povment- on ezt nent e diy sites of

goods and services The purpo e of this question is (o de-
velop information regarding pussible prefevences, and
the Statement of Affairs is incomplete in this respect if
it refers only to repayments of luans.

Information regarding business leases (=17) will be
helpful in determining whether vental arrongements
should be terminatcd or extended and whether the land-
lord may have a basiz for asserting a lien or priovity or
may be hiable for the return of a deposit to the e~tate.

The question regarding withdrawals {formeriy =14,
renumbered =1M has heen eluborated to vet information.
from individuz! proprictors compiratle 1o that herego-

- - - - =dere-sought fren patners 1
-or debitars. This inforns

dtips and corparate Tonkrupt-

enowil suprtemert thit ob -
- - ~taitiedr pur-udnt to e gietions regarditg nenlisi s
income (z=5), payment of louns (=13), and other himldz of
transfers in providing a ploture of the disposition of o=
sets during the yvear preceding the filing of the petition.
The question regarding the membership and weinge-

ment of a partnership or corporation (fur:

now =21 has heen ¢labornt.

Ay =1

tion re-
garding significant chanpes during the veiar prior to the

filing of the petition, Such fornmation i Leel Lo be of

BRTD IIL‘\'L‘]H}J inforn

considerable w<i<totee U coniring e e s fon U
stringent fnom il comdbite ool U b e i
termininy the disposits Soats st T the vear

preceding the filing of the petrtionn

The benkrupt is reguired to sign only the cath to the stat-ment, bat he
must verifyv that he has read the statement as well as that it is true to the
best of his knowledge, information, and belief. When the schedules and
statement of affairs are filed simultaneousiv, as thev ordinarilv will bHe
(sve Rule 108(b)), the oaths mav be combined, as provided in Role 909. uniy
the original need be signed and verified, but the copies must be conformed
to the original. Sece Rule 911(c).
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FOEAM NO. ¢

CREDITGET PETITION T BANEsUiey
Vo [Caplion, oftcrthan designetio: as (v Foya.
2 No. 1]
3 CREDITORS' PETITION
1 I Detinhoan o, L Al
d ool _ooand o
of ~.__. e oand oo oo
of " __ ____. _,are cveditors of

S + Y S . Raving
provable claims against him, not contingent
as to liability, wuounting in the appregate,
m excess of the value of seeurities held by
thert, to 2500 or over. The nuture and
amount of petitionors" claims e as follow <

e O g

—

i e
—

altleged " TTIT T e ST, LTI Tt e/ i
2 Thebanloup: s he TR ot il e -
17 of i)'_l:”‘l_::\{ I ’ i

— it e Rt i
00

—
oV oo
F_,-

I

H RIZANITtes e \f.iilr.ii.jhir ol L ) !
¥ tidet for the 6 months priceding the tiling

19 of this petition [or for a longer portion of

20 the Gnonihs proceding the ing of this peii-

21 tion than Gany other distriet].

atleged 22 3. Thedamkmipt owes didins to the o
25 ol NLO00 or oves and is a person w e may b

24 wludred an invalantoy banioupe waler the
2 Banlraptey Ao

20 40 Within the Pmonths pivec b ihe Tty

1
Lo toe in
al!lcgu]'l 27 ol bt },\:EELEHH. [.‘,-A?)zmiii'npl ottt ne] L

2 vetol banfoupiey it e did o

L 1
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30
3]
32
33
34
35
36
37
38
BN

-1 ot

AR T R S SR B L B
o W52 VI .

]
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Wherefore petitioners pray tha
be adjudued o bavda ot a0 o0

Aet
Stgned: . e e
Attor.cy fur Petitivners,
Addyess: __ .
[Petitioners sigi if vol i pes ated

Doog etftriee 0]

sitemicnts contained thereln are Ute e
(".a]'t”!‘._'_f Lot b lJf,‘J-l-‘:_ﬁF._!-'.riLll‘.!: [ a
fornetioe | o hediet,

Pelitin, eyg— = >
Subseribed and sworn o bofore e an

- - - - - - . C ¥

ADVERCY Conrxin, g, N

Tha- ff!'it:, ok et [roer s L

St

R S T T P

TS

.7'.
VRY
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adjurdeod an imvoluntary bankirupt. The term

that there i 12 ar e creditors awd thed at 1. -
nelitioners are therefigee Fequired by 8 59h of the & o
The form sy Le adapled in ennes approprizte Tay e ..
by one or 2 qualified petitioners by addinge o sint et
the end of paragraph 1 that “all of the creditors of the
hankrapt are less than 12 in number.”

Changes hive been made in the intercst of Lot ving
and shorlening the fuom and of minimizing the-nurde
uf enlries moeees e o e nde by the peraon I gy
e peditinn P filige Recitats vespoctin: Ure 1ogt o of
Lo prtitionera of;

conforn 1y the Fequiren vt )

§ 908 as aaended in 1959 and 1862, Paragraph 2, which
sels ov oy basis for venue of the rase, inclides the -

poss

ternalives wopropriate for most bankrupts. Other 2 tual
bases rcoazn zed by Rule 11Ga) may be shown by minoes
adajiations of the form.

The negation hereiofore contiined in paragraph 2 of
Official Form No. 5 that the delitor is & Wage-earner or a
farmser is insuflicient 1o aftegre that he is g qualified peti-
tioner since there a0 severit]l othes categories of persons
ineligible tn Lo adicdicated bonkript who are nnt men-
tiened, A stalement that the el i< a person whe iy
he fljudered involuntary binhrupt gs hoth sliphe and
adequate. T

“Tie o7 . for sentis of the petition with g subiroo
is deleted 1 - '.unfuce.:::u'_\'.

FORN NO. 10

Starye = o Baxiwrvpy

L [Caption, oflics than desigralion. asin Form
2 No. 1]

3 SUMMONS

14 To the ahove-named Runboupt;

3 A petition in hankeap CTGaving Loeen 11
6 on.o.. . _ . ., orhis court of banl.-

Coraptey. pmying b vl b adjndeed a
Sobanlrapt wnd oty ooy Keipiev Aet,

—
-

—H
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]
10
11
12
13
14
15
16
17
18
19
20
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You arc hereby summoned and required
to file with this court and to serve upon the
petitioners” attoviey, whose address is __ _.
_______________ , &4 motion o1 an answer '
to the petition which is herewith served nipon
youw,onorbefore _..____  _______
If you fuil to do so, you will be adjudged a
bankrupt by default. .

Clevk of District Court.
[Seal of the United States Distriet Court)
Date of issuance:

Ul you make a mo U Ay you may in acenrdunce with Dankropte: Mole 112
that rule pnerns the <:me within which Yodsr answer muat be sersod

ADVISORY COMMITTEE'S NOTE

This form is a revision of Oflicia! Form No. G, 1f is to
be used as provided in Bule 111.

L

AT A DU L

FORM NO. 11
ADSUDICATION OF BANKRUPTC:

[Captivn, wther thaa designetion, ox in Form

c o e e e - :Ng Iy -
ADJUIHCATION
On consideration of the petition filee, on
_____________________ , it Iz adjudeed that
il e is a hankrupt.
Dated: ___  ___________ .
___________ e,

Bankvoptey Tudye.

AMVISHRY COMIIITTEE'R NoTE

This form i an adaptation of Oicin! Forts Noo 1L 1t
Is appropriate for u=¢ when i debilor is adiadeed o bhank-
rept on o invelutitioy polition Ghed el e ate 10 ar
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105(c) or on a petition for a®judication of a parluership
under Finh- TS0 0y 1]y

H a conteste! petition s iried by the court without a
jury (or with an advizory jury), the finelings of et and
eonclusions of Inw thereon must be stated separately. See
Rule 752¢a), which is made applicable to proceadings on
a contested petition by Rule 121, The adjwdicalion is re-
quired Ly Rule 1150d) to be set forth on a document con--
forming substantiolly to this form and to be enfered is
the veferee's dockiet as provided by Rule 50161 o, of
made by the doooiet judee, in the civil docket as ;-
vided by Rule 7000 of the Federd Rules of Civil 14 . -
dure.

A certified copy of the order of adjudication may be
recorded as provided in Rule 602(a) for the purpose of
giving constructive notice of the pendency of the hank-
ruptey to subscquent purchasers and lienurs of the
bankropt's realty pursuant 1o § 21z of the Act.

FORM NO. 12

Orpen ron Fuer MreTiNG 0F CREDITORS AND
Reravien Orcars, Coniinnen Wit H NOTICE
o TErmar sy oor Avroaaric Sray

=

DGt a0 eation, os i Fairm . -
IR No. 1]

3 OKDER Foll FIRST MEETING OF CREUITORS AND

| FIXING TIMES I'OR FHING OBJECTIONS TO

5 DISCHARCE AND FOR FILING COMPLAINT

6 TO DETERMINE DISCHARGEABILITY OF

7 CERTAIN DEBTS, COMBINED WITH NOTICE

8 THERFOF AND OF AUTOMATH STAY

9 To the bankrupt, his erediturs, and other E———
10 parties in intevest:d .. el Indent a5 for new 41
vool s . - ————— _.., having heen _—

12 adjudged o hankoept oo w0 potition filed Ly




1

3The meetiag may be con-
tinued or adjourned

trom time Lo time by order
made Lo open court, without
ferther written acotice tn -
creditors.,

“You are further ’
notiiied that:

,35-
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[or ;:g;{inct] him on _. , 1L s ordered,

.mt] notice is horehy given, that:

15 The divst meetine of uuutun ~]1(1H be
16 hclfi al L P , on
17 _____ o ___. ,ab ___o'clock _.omg - - -
15 2. The bankrupt shall appear in perscy -
19 [or, if the bankrupt is a partnership, by a

general partner, or, If the bankrupt is a cor-
prozetioe by its president o 46 clitve
22 officer] before the court af thar tine
23 place Tor the purpase of beinr examineddams
24 WHHMM s

2 3 . is fixed as the last day

26 fm tho filing of ohjeetions tn the discharpe

27 of the hanbhrupt,

28 .o s fixed as the last day

29 for the filing of a compluint to determine the

30 dischargeahility of any debt pursuant o

" |\7\|
He .
2 sl

31§ 17ee2) of the Dunkrapt: =y et

32 At the meoting lhu creditors muy file their

33 eleims, leet a hrpsree, elict o committee of .
34 (ll.'l[!ul] e thc banbrtupt ©2 pernait-

ted: hy- i -court,-and transact such other
business as may properly come hefore the
meeting,

36

Uf‘

33 As a result of this bankrupley, certain zets
39 and procecdings aeuninst the bankrupt and
A0 his property are stayed as provided in Bank-
41 ruptey Rules 401 and 6o1.

42
43
44
45

If no wvbjectinn to the di- charge of the
hankrupt is filed on o1 before the last day
fixed thorefore as stated in subpaagraph 5
abave, the hankrupt will Le aranted his die-

46 churpe. I no complaint to doteimine the dij -

Ao choerea! Ty of wdeht onder el {2y, (1.,
rd

TR e -




of exempt property must be Filed withiao 15 days after the report has

; been filed. ;
i .

i Unless the court exteads the time. any objection to the report

BANKRUPTCY RULES & OFFICIAL. FORMS 317

48 or (8) of § 17a of the Bankrupley Act is filed

49 within the time fixed therefor as stated in

50 subparaoroph 4 above, the debt may be dis-

51 charged.

52 In order to have his claim allowed so that

53 he may share in any distribution from the

54 estate, a creditor must file a elaim, whether

55 or not he is included in the list of creditors

S filed By the bend vapt Cloiies which ore 1!

5T filed within 6 months after the zhove date set

58 for the first meeting of creditors will net be

59 allowed, except as otherwise provided by

60 law. A claim may be filed in the office of the

61 undersigned bankruptey judge wpea-an offi-

62 cial form prescribed for a proof of claim. B2
63 {If a no-asset or nominal asset case, the

64 following paragraph may be used in lieu of [ﬂ—-
65 the preceding paragraphptit appears from
66 the schedulcs of the bankrupt that there are

67 no assets from which any dividend ean be
68 paid to ereditors. Tt is unyecessary for any

69 creditor to file hi: claim ut this time in order
-0 “to sharc in any Jiztribution fron: the estate,

71 H it subsequently appears that there are as-

72 sets from which a dividend may be paid,
73 creditors will be so notified and given an
74 opportunity to file their claims g —— . — =
75 Dated: _________  _____.

76 e e,

71 Bankvruptey Judee.

—

ADVISORY CoMMITTEE'S NoTh
This form ecmbines pod revises Official Forms Na.
4Z2B and 43R The alterr:tive Iast paragraph is te bLe
used when the court excreises the option umder Bie
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2030 Lo ntify the creditors that no dividends are to be
anticipated and no elaims reed be Gled.
The inclusion in the official form of inforination re-
garding the effect of the baukruptey ws o ~tay, the effect
T T of Lthe failure te file complaints objecting to dizvharge and
to defermine the dischargeability of debts, and the ne-
ce=sity of the filing of claimses new. It should be helpfut
to the creditors and reduce the number of inquiries di-
i rected 2t referees” offices by recipients of the notice of
- R e the first meeting.

and objections 1o the

report of exempl .

property

- FORM NO., 13
GENERAL POWER oF ATTORNEY

1 {[Caption, other than designation, as in Form
2 No. 1]

3 GENERAL POWER OF ATTORNEY

4 To_. . ___ .
S of * , and
6
Toof .

8 The undersigned claimant hercby author-
9 izes you, or any ans of ¥ou, us-cttorney i

. 10 fact for the undersigned and with full pover

- - Il of-Substitufion, (6 voté on “any question that
12 may be lawfully submitied to ereditor- of
13 the bunkrupt in the above-entitled case; [if
14 appropriate] to vote for a trustee of the

15 estate of the bankrupt and for a committee

16 of creditors; to receive dividends; and in

17 general to perforn any act not constituting

18 the practice of luw oy the undersigned i all

9 matters arising in this ease,

20 Dated: .. . e ..

2] Stgreels o
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22 [If apjuo,ciate] By . ___ . __
23 as ___ ... .___._ _ .
24 Address: . _______ |
2
26 [If executed by an individual] Acknovl-

7 edged beforemcon ____

28 [If executed on behalf of a partnership)
20 Achrovledired hefore me on R
30 .. by o,
31 who soys thut he is tomember of the partner-
32 ship maned above and is-dwdy suthorized to
33 execute this power of attorney in its hehalf,
34 U] executed on behalf of a corporation)

30 Acknowledged before meon __. .
36 v by ,
37 whosaysthat heis ____________ of the

38 corporation named ahove and hasheerely | is

39 authorized to execute this power of attorney
40 inits hehalf.

KR e - - - - -

' e B g v g Bl
, 43 s S Y T T I,'Enlarge-

ADVISORY COMMITTEE'S NoTH

Rule 310¢) reguives a general power of altoruey to be
prepared substantially in conformity with this form,
which is a revision of Oficial Form No, 18. Formal
chringes have been miade o eliminate redundancy in the
recitals, the implied requuirennent of a seal, and technieal
disercpancies in the for, While a power of attorney may
of course be executed in favor of an attorney at law who

N is alse retained as such to represent the creditor execnt-
ing the forni, the puwer of atlor-ey does net purport tu
confler the right to act a~ .o atborrey at law. The corol-
lary s that one not an attorney at law may act under a
geveral povier of atlones within the Hmitations pre-
scribed in the form
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The statement respecting authority required in the ac- ‘
knowledgement accompanying a power of attorney exe-
euted on behalf of a partnership or corporation is in lieu
of the requirement of General Order 21(5) herctofore ex-
isting that such an instrument be accompanied by an
oath that the person executing is a member of the part-
nership or a duly authorized officer of the corporation.

FORM NO. 14
SPECIAL POWER OF ATTORNEY

[Caption, other than designation, as in Form
No. 1]
SPECIAL POWER OF ATTORNEY

The undersigned claimant hereby author-
izes you, or any one of you, as attorney in
10 fact for the undersigned [if desired:m
_ 11 full power of substitution } to attend the first - -
12 meeting of creditors of. the bankrupt or 2ny- - .. e
-13 -adjotrnment thereof, and Yo vote in miy be-
14 half on any question that may be lawfully
15 submitted to creditors at such meeting or ad-
16 journed mecting, and for a trustee or trus-
17 tees of the estate of the bankrupt.

W00 =3 T QN b QO DD
=3
=y
*
1
!
'
I
i
1
1
)
!
1
t
1
1
]
)
i
1
|
I
1
1
|
1
1
1
I
f
1
I
J
a3
=]
=M

18 Dated: ______ __________ -

19 Signed: __________ _________
20 [If appropriatel By _______  ___________
21 as . ll_ .. _____
22 Addvess: _________________ ,
23

24 [{f exccuted by an individual] Acknowl-

*Suate post ofice addruas




25
26
27
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edged beforeme on _________________ .
[If exccuted on behalf of a partnership]
Acknovledged before meon ______ _____

2 Jhy
29 L __ , who says that he is a
30 member of the partnership named above and

31
32
33
34
35
36
37
38
39
40
41
42

is daly authorized to execute this power of
attorney in its behalf. .

f executed on behalf of a corporation)
Acknowledged before me on
___________________ by
__________ s whosays that heis ______

of the corporation named above and hattbeen &

<y authorized to execute this power of at- Uis

torney in its behalf.

{ONcial :haraffn]\l—

ADpvisory CoMMITTEE'S NOTE

A special power of attorney shall conform substan-
tially with this official forra, as- provided-in-ilule 610(m), =

but it may grant either more or less authority in acconsl- . . . .

ance with the languuge used. The-form isa Fevision oi™ - -

Official Form No. 19,

[ =k B R, T N R Y

FORM NO. 15
Proor or CLAlM

[Caption, other than designation, as in Form
No. I]
PROOF OF CLAIM
L Hf claimant is an individual claiming
Fer himself] The undersigned, who is the
cliatuand beveln, residesat *o .

Phiate 7 o 0f .
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7 [If clatmani is a parinership claiming
& through a member] The undersigned, who
9 resides at *_________________ . ____._ ,

10 tsamemberof _________________._______
11  a partnership, composed of the under 51gned
12 and ___ L ___ ,
13 of “_ . , and
14 doing businessat *_____________________
15 and 151%1-1-? authorized to make this proof of
16 cliuim in behalf of the partuership.
17 Hf claimant iz a corporalion i dning
18 throughd-didy authorized officer} The under-
%19 signed, whovresidesat *__ . _ ____ -
20 isthe ______________ of . ___.__. .
21 a corporation organized under the laws of
22 . _ and doing husiness at
2 . _, and is
24 dudy authorized to make this proof of claim
25 on behalf of the corporation.
26 [1f claim is made by ageirt] The under-
27 signed, who resides at . ________ R
<28 L I isThedgentof T -
29 . irez o liigof e ail ot -
30 , and 1<-€lﬁ1-y authonzed
31 to make this proof of claim on bekalf of the
32 claimant.
33 2, The bankrupt was, 1t the time of the
34 filing of the petition initiating this case, and
35 still is indebted [or liable] to this claimant,
36 inthesumof $___________ .
37 3. The consideration for this debt [or
38 ground of liabilitv} is as follows: . ______
3
0 .




41

BANKRUPTCY RULES & OFFICIAL TFORMS 333

{1f the claim is founded upon writing]
The writing upon whieh this elaim is founded

The amount of all pay-
ments on this claim has
been credited and
deducted for the pur-
pose of making thig
proof of claim.

43  (or a duplicate thercof) is altached hercto
44 [or cannot be attached for the reason set
45 forth in the statement attached hereto].
46 5. [If appropriate] This claim is founded
47 upon an open aecount, which became [or will
48 become) dwe on ______________________
49 as shown by the itemized statement altached
50 hevete. Unless it is attached heretn or its
ol absence ix explained in an attached state-
92 ment, no note or other negotiable instru-
53 ment has been received for the account or
54 any part of it.
55 6. No judgment has been rendered upon
o o6 the claimgexcept - ____________________
S .
. 58 7.3 No-puast-of-thic-alaim ev-oftheindebted-
59  ness—sut-of whish—it—arices-—has—been—paid
60 exeepb—or—r ——————— ..
6l — .
62 . 8. This claim is not’ SthJecE-tO'du} set-gIf™ -~ =+ ~ -
| 63 or.countercliim Texcept- R OV S S
e
interesti - 65 9. No securitylis held for this claim except
60 ... &—, l INSERT
67 10. This eclaim is a generalp_unsecured . .-
68 claim, except to the extent that the secuut};/?
69 if any, described in paragraph 9 is sufficient mnrareal
70 to satisfy the claim. [If priority is clazmed . ..
11 state the amount and basis t’zemof b [_
1T
T8 ..
74 Dated: _________ __ _____. -
75 Stgned: . ______ . _______ .




INSERT AT END OF LINE 66 ON PAGE 353

[Ii security interest in proverty of the debtor is claimed] The under-

signeu claims the security interest under the writing referred to in
paragraph 4 hereaf [or under a separate writing which (or a duplicate
of which) is attached hereto, or under a separate writing which cannot
be attached hereto for the reason set forth in the statement attached
hereto). Evidence of perfection of such security interest

is also attached hereto.
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76 Penally for Presenting Fraudulent Claim.
77 Fine of not more than $5,000 or imprison-

78 ment for not more than ¥ years or both—

79 Title 18, U.S.C,, § 152.

ApviSORY COMMITTEE'S NOTE

This form combines the functions of Official Forms
No. 28, 29, 30, and 31. [t may be used by any elaimant,

3]

Ml tevnatios
— including a wage earner for whom ¥ short fm"@?s_bfgl_ alternative
Forms N0=| ~ ecially provided (Fers#Ne~16), or by an agenf or sl “[forms have

16 and P

164 !

- turney for any elaimant, Such a combined form is com-
NoO,

monly used in practice, L o s

¥ Pafagraph 10, requiring explicitness as ‘o whether the
viaim is filed as u general, prior, or securea claiﬁvm"fa-
cilitate  administration and minimize troublesome
Iitigation over the questi: n whether a proof of claim was
intended as a waiver of security. See, e.g., United States
National Bank vr. Chase National Bank, 331 U.S. 28,
35-36 (1947); 3 Collier € 57.07[3.1] (19861),

_also !

FORM NO. 16

P0oF oF CLAIM FOR WAGES, SALARY, OR
COMMISSIONS

[Caption, other than designation, as in Form
No. 1]
PROOF OF CLAIM FOR WAGES, SALARY,
OR COMMISSIONS
1. The hankiupt owes the claimant $____
computed as follows: "
{a) wages, sslary, orscommis-
sicns  for services parformed
from _____  _____________.
te _____ . ___ ,
at the following rate or rates of

il S e s P N1 4 ISR JCRN X, Sy

i

L §e
LI 25 ] S

If a security interest
in the debtor's property
is claimed, paragraph 9
requires any security
agreement (i1f not included
in the writing on which the
claim is founded and which
i1s required by paragraph 4
to be attached) ve attached
to the p.roof of claim or
that the reason why it
cannot be attached he set
forth. Paragraph 9 furtner
requires evidence of per-
fection of the security
!interest to be attached to
the proof of claim. See
the note to Rule 302 as to
what constitutes satisfac-
itory evidence of perfectio
iThe information so require
iwill expedite determinatio
of the validity of any
‘clajmed security interest
as against the trustee,

i

e ——— -

a———
oo,



’

[j__f appropriate]
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12 compensation _______________
13 ——— o S
¥ ; v
i5 (b) allowances and benefits,

16 such as vacation and severance
1T pay [specifyy)

8 T

L S ____
20 Tolal amount olaimed S
21 2. The claiwant demands priovity to the

22 extent permitted by § 61a(2) of the Ranke
23 ruptey Act.

24 3. The claimant has received no payment,
25 mo security, and no eheck or other evidence

26 of this debt exzept as “ollows: ___ SR
27

28 Dated: .. __________ ____ -

29 Signed: _______ _ _____ ,

30 Cluirman®,

31 Social Seeurity Number: . ___

32 Address; ___ .

33 - LI s
-3 -Penalty in: Prescuding Trcweideni Cidines

35 Fine of not more than $0,000 or imprison-

36 ment for not more than H:e years or both—
37 Title18, U.S.C, § 152,

Amvisory COMMITTEE'S NOTE

This form i~ new. It iz an adaptation of Officinl Form
No. 15 for the exclusive nse of claimunts for personaul
earnings in ordinary bankruptey, Its dnted  purpose
permits elinlration of recitals thal wre appropriate Tor
other classes of clafmants, Mot ciciinants using the
form will be ertithd tn prievity unde. § 61ar2) of e
Act. I the eliin, as1ifed fmcohes 2y armonnl not entitled
o priorite Lecanse, for example, not earned within the






