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TO THEL JUDICIAL CONFERENCE OF THE UNITED STATES: B
The Standing Committee on Rules of Practice and

Procedure presents the following report:
The Committee met in Washingten on July 17, 18 and

1@, 1969, with 211 the members present Also present were

the Secretars of the Committee, Mr. Foley, the Reporter to

the Committee, Prof. Ward, and, for a part of the meeting,

the Reporter te the Advisory Committee on Civil Rules,

Prof. Sacks.

Appellnte Rules

Upon the dischoaruoe of the Advisory Committee on ‘ppellate
Anles, the Standine Committee assumed responsibility for the
study of the operation and improvement of the Federal! Rules of
‘ppellate Procedure. The Committee has received » number of
suggestions respecting the ppellate Rules. It hns determined
thnt most of the svi:igestions should aworit further study nnd
rxperience with the rvles, which have been effective only since
July 1, 1958, Tve Committee does, however, propose immedinte

consideration ot two amendments to the Appellate Rules: (1Y that
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Rule 30(c) be amended to require permission of a court of
appeals before the filing of the appendix to the briefs

m~y be deferred, and (2) that Rule 30(a) and Rule 31(a) be
amended to permit a court of appeals to reduce the time

allowed for filing of briefs and the appendix if reduction of
the time will expedite the hearing of argument. The amend-
ments ond Committee Notes accompanying them are set out in Appendix
1. These propossls are the result of consideration by the Com-
mittee of suggestions submitted by the Chief Judges of the
Courts of Appeals. Other suggestiqns of the Chiegf Judges are
under study by th~> Committee.

The Standiic Committee accordingly recommends that the
Judicinl Conferencc approve the proposed amendments to the
Federal Rules of “ppellate Procedure set out in Appendix 1 and
tronsmit them to the Supreme Court with the recommendation that

they be adopted.

Civi' Rules

The Committee has received from the Advisory Committee on
Civil Rules its revised draft of amendments to the Federal Rules
of Civil Procedure rel~ting to the discovery procedure. The
draft hac been approved by the Advisory Committee at its meeting
on April! 10-12, 1969, after 1t had received and considered the
comments and suggestions of the bench and bar with respect to
the preltiminnry droaft which nad been published and widely circu-

'anted in November 1967 and after the Advisory Committee had mod-
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ified portions of its draft in the light of those suggestions.
The Standing Committee carefully considered the draft at its
meeting, modifying somec of the Advisory Committee's proposals
in cempnratively minor respects, and submits herewith as
fppendix 2 to this report, the final and definitive draft of
amendments to Rules 5, 9, 26, 30, 31, 32, 33, 34, 35, 36, 37,
45 and 69 and Form 24 of the Federal Rules of Civii Procedure,
rclating to the discovery procedure. Full Advisory Committee's
Notes nre appended to each of the rules proposed to be amended,
which explain in detail the changes proposed in the rules.

The Standing Committee recommends that the Judicial
Conference approve the proposed amendments to the Federal Rules
of Civil Procedure set out in Appendix 2 and transmit them to

the Supreme Court with the recommendation that they be adopted.

Criminal Rules

Since the meeting of the Judicial Conference in September
1968, the Advisory Committee on Crimiaal Rules has held four
sessions: on Sceptember 30-October 1, 1968, on January 6-8, 1969,
on July 8-9, 1989 and on September 4-5, 1969, Following the
mecting in January 1969, Senior Circuit Judge John C. Pickett
retired os Chairman of the Advisory Committee after ten years
of devoted service and was succeeded by Judge Aiphonso J. Zirpoli.
At its meetinzs in July and September 1969 the Advisory Committee
approved preliminary drafts of amendments to o number of the
Federal Rules of Criminal Procedure and it is expected that these
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will shortly be circulnted to the bench »nd bar for comment.
Mcanwhitle the Advisory Committee is continuing its study of
other arens of the criminal rules.

The Advisory Committee considered the subiject of provid-
inr officirl reporters for grand jury proceedinre, Recognizing
thet this invnlves possible legislation and is, therefore,
rrobably not »ithin the iurisdiction of the rules committees,
the Advisory Committec mcommended that the Judicial Conference
‘rdertake n ctudy of this subject, through an appropnriate com-
mittee vith the view to seeking enabling legisl~tion if the
ultimete recommendnticen is to provide such officinl repnrters.
The Standing Committee transmits this suggestion of the Advisory

Committece on Criminal Rules to the Judicial Conference for such

action as mry be deemed oppropriate.

Admiralty Rules

The Committee records with sorrow the death on Mrrch 27,
1963 of Senior Circenit Judze Wolter L. Pope who rendered distin-
suiched service over o period of ten vears as Chairmnn of the Ad-
visory Committcc on Admivalty Rules. It wss due in no smoll mepcre
to his wise lecdership thot it wrs possible to bring about the
anificrtion of the civil and cdmirnlty procedure. Under the
le~dership of his sueceesor, Judge Herbert V. Chyistenberry, who
h~d =erved ~s » member of the committee from the bezinnina, the
committee 1s continuing its study of the operntion of the unified

Federa' Rules of Civil Procedure. and especially the Supplemental
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‘dmiralty Rules, in cases of admiralty and maritime jurisdiction.
£ request hos heen submitted to »11 the members of the Maritime
Lav Association of the United States to furnish the Advisory
Committee with their experience in this regard. When the res-
ponses to this request have been received the Advisory Committee
will undertalke to formulate such amendments as mey be found

desirable and they will be circulated to the bench and bar.

Brnkruptey Rules

The Advisory Committee on Bankruptcy Rules is continuing
with its very larse task of preparing rules of procedure for
bankruptcy proceedings »nd also for the various forms of debtor
retief proceedinzs provided for by the Bankruptey Act.
The former o~re epproichi~g completion and the latter sre in progress.
The Advisory Committee mct on December 4-7, 1968 and July 9-12,

1969 and plons to meet aznin in November.

fules of Evidence

The preliminary draft of uniform rules of evidence for
the federnl courts which was circulated to the bench ~nd bhar in
March 19569 will be considered again by the Advisory Committee on
Rules of Evidence nfter April 1970 when the comments and sucgest-
ions of the berch and bar will have been received. It is hoped
thnt a definitive draft crn be approved by the Advisory Committee
in time to be considered by the Standing Committee in July and

subnitted to the Judicial Conference in September 1970.
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Uniform Rules of Procedure in Habens Corpus and
Section 2255 Cases

In the opinion of the Supreme Court, concurring in
this respect with the dissenting opinion of Mr. Justice
Hrrlan, in the case of Harris v. Nelson, 1969, 294 U.5.286,

300 (footnote 7), it is stated to be the view of the Court
thoat the rule-meking mrchinery should be invoked to formulate
rules of practice with resnect to federal hrbesns corpus and
28 U.S.C.]§ 2255 proceedings on a comprehensive basis and
not merely confined to discovery, which wns the particular
problem involved in that case.

In vicv of this statement by the Supreme Court we
sug;es; that the Jndicial Conference authorize the preparation
of such vrules of procedure. Ve further recommend that the
task bhe nssizred to the Advisory Committee on Criminal Rules
since hoth habers corprs and § 2255 proceedinags relate in fact
to, nnd are in substance extensions of, crimin~1 cases even

thoush they hove been trented technically ns civil proceedings.

On behalf of the Committee,

- , |
V%é:»p 09 Mt sere's

September 30,1969 Chairman



Appendix 1
PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF APPELLATE PROCEDURE

nule 30
APPENLIX TO THE BRIEFS
(») Dutv of “ppellant to Prepnare »nd File: Content of

‘ppendix: Time for Filing:

o IR}

Number of Copics. The ~ppellrnt
shr1l preprrc nud file an apoendix to the briefs which shall
~ontein: (1) the rclevant docket entries i, the proceeding be-
Tow:; (2) nny relevant portions of the pleadings, charge, find-
ings or opinion: (23) the judgment, order or decision in question;
and (4) any other parts of the record to which the prrties wish
to direct the particular attention of the court. The fact
that parts of the record are not included in the appendix shrll
not prevent thc parties or the court from relying on such parts.
Unless filing is to be deferred pursuant to the provisions
of subaivision (c¢) of this rule, the e2ppellant sh2ll serve and
file the appendix within 40 days of the date on whieh the

reeord is £ijled with his bricf. Ten copies of the appendix

sha'1 be filed with the clerk, and one copy shall be served on
counsel for ench porty seprrotely represented, unless the court
shall by rule or order dircct the tiling or service of a lesser

number,

(¢) Alternntive Method of Desiznating Contents of the
Appendix; How References to the Record may be Mnde in the Bricfs

“hen Alternrtive Mcthod is Used. If the appetlant shall so
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eleet; or £f the conurt shall so provide by rule for clnrsses ot
¢1ses or by order in specific cases, preparntion of the ~ppendix
moy be deferred until ~f{ter the briefs have been filed, 2nd the
abpendix may he filed 21 deys after service of the brief of the
“ppellce. Notiece of the slection by the sppellant 1o defer
P¥8paration of fthe appendix shall be filed #nd seruved by him
within 10 daye atfter the date on which the reecord is filed- If
the preparation and filing of the rrpendix is thus deferred. the
provisions of suhdivision (b) of this Rule 30 shall apply,
cxcert that the designations referred to therein sho11 be mrde
by erch party »t the time his bhrief is served, ~nd » statement

ol the issues prcsented shall he unnecessary,

Committce Note

Subdivision (a). The amendment of subdivision (o) is

related to the smendment of Rule 31(a), which authorizes o court
of appeals t-> shorten the time for filing briefs. By virtue of

this amendment, il the time for filing the bricf of the appcllant

is shortened the time for filing the »ppendix is likewise shortened.,

Subdivision (c¢). As originally written, subdivision (c)

permitted the appellant to elect to defer filing of the appendix
until 21 days after service of the briecf of the cppellee. fs
amended, subdivision (¢) requires that an order of court be obh-
toincd before filing of the appendix ~an be deferred, unless a
~eort nermits deferred tiTint by local rule. The rmendment should
not couse use of the deferred eppendix to be viewed with disfavor.

In crses involwving lengthy records, permission to defer filins ot
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the appendix should be freely granted as nn inducement to the
prrties to include in the appendix only matter that the briefs
show to be necessary for consideration by the judges. But the
Committee is advised that appellants hove elected to defer
filing ot the nppendix in cnses involving brief records mercly
to obtain the 21 dny del~y. The subdivision is smended to

prevent that prrcetice.

Rule 31
FILING AND SERVICE OF BRIEFS

(p) Time for Serving and Filing Briefs. The appellant
sh~11 serve »nd file his brief within 40 dnvs oftev the drte
on which the record is filed. The appellee shnll serve and file
his brief within 30 dnys after service of the hrief of the
cppellant. The nppellant m1y serve and file a renly brief within
114 drys after service of the brief of the appellee, but, except

lfor zood cause shown, 2 reply brief must be filed 2t lenst 3 drys

before arzument.

s

its calendar permits the hearing of arcument

promptly after briels arc filed, 2 court of apperls mayv shorten

the periods prescribed above for serving and filing briefs,

either by rule for all cases or for classes of crses or by order

for specific coses,

Committee Note
The time prescribed by Rule 31(a) for preparins briefs—-—

40 drys to the esppecllant, 30 days to the ~ppelleec--is well within
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the time that must ordinarily elapse in most circuits before an
appeal can be reached for hearing. In those circuits, the time
prescribed by the Rule should not be disturbed. But if a court
of appeals manintnins ¢ current calendor, that is, if an apper]
can be heard rs soon »s the briefs have been filed, the court
should bhe free to prescribe shorter periods in the interest of

cxpeditinT decision,
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Appendix 2
PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE
RELATING TO DISCOVERY

Advisory Committee's Explanatory Statement Concerning Amendments

of the Discovery Rules

This statement is intended to serve as a general
introduction to the amendments of Rules 26-37, concerning
discovery, as well as related amendments of other rules.

A separate note of customary scope is appended to amendments
proposed for each rule. This statement provides a framework
for the consideration of individual rule changes.

Changes in the Discovery Rules

The discovery rules, as adopted in 1938, were a striking
and imaginative departure from tradition. It was expected
from the outset that they would be important, but experience
has shown them to play an even larger role than was initially
foreseen. Although the discovery rules have been amended
since 1938, the changes were relatively few and narrowly
focused, made in order to remedy specific defects. The
amendments now proposed reflect the first comprehensive review
of the discovery rules undertaken since 1938. These
amendments make substantial changes in the discovery rules.

Those summarized here are among the more important changes,



Scope of Discovery., New provisions are made and

existing provisions changed affecting the scope of discovery:

(1 The contents of insurance policies are made discoverable
(Rule 26(b)(2)). (2) A showing of good cause is no longer
required for discovery of documents and things and entry

upon land (Rule 34). However, a showing of need is required

for discovery of "trial preparation" materials other than

a party's discovery of his own statement and a witness' discovery
of his own statement; and protection is afforded against
disclosure in such documents of mental impressions, conclusions,
opinions, or legal theories concerning the litigation. (Rule 26
(b) (3).) (3) Provision is made for discovery with respect

to experts retained for trial preparation, and particularly those
experts who will be called to testify at trial (Rule 26(b)(4)).
(4) It is provided that interrogatories and requests for
aumlssion are not objectionable simply because they relate to
matters of opinion or contention, subject of course to the
supervisory power of the court (Rules 33(b), 36(a)). (5) Medical
examination is made available as to certain nonparties (Rule 35(a)).

Mechanics of Discovery. A variety of changes are made

in the mechanics of the discovery process, affecting the
sequence and timing of discovery, the respective obligations

of the parties with respect to requests, responses, and motions



for court orders, and the related powers of the court to
enforce discovery requests and to protect against their
abusive use. A new provision eliminates the automatic grant
of priority in discovery to one side (Rule 26(d)). Another
provides that a party is not under a duty to supplement his
responses to requests for discovery, except as specified
(Rule 26(e)).

Other changes in the mechanics of discovery are designed
to encourage extrajudicial discovery with a minimum of ccurt
intervention. Among these are the following: (1) The
requirement that a plaintiff seek leave of court for early
discovery requests is eliminated or reduced, and motions for
a court order under Rule 34 are made unnecessary. Motions
under Rule 35 are continued. (2) Answers and objections
are to be served together and an enlargement of the time
for response is provided. (3) The party seeking discovery,
rather than the objecting party, is made responsible for
invoking judicial determination of discovery disputes not
resolved by the parties. (4) Judicial sanctions are tightened
with respect to unjustified insistence upon or objection to
discovery. These changes bring Rules 33, 34, and 36
substantially into line with the procedure now

-

provided for depositions,



Failure to amend Rule 35 in the same way is based upon
two considerations. First, the Columbia Survey (described
below) finds that oniv about 5 percent of medical examinations
require court motions, of which about half result in court
orders. Second and of greate:r importance, the interest of
the person to be examined in the privacy of his person was

recently stressed by the Supreme Court in Schlagenhauf v.

Holder, 379 U.S, 104 (1964). The court emphasized the trial

judge's responsibility to assure that the medical examination
was justified, particularly as to its scope.

Rearrangement of Rules. A limited rearrangement of the

discovery rules has been made, whereby certain provisions
are transferred from one rule to another. The reasons for
this rearrangement are discussed below in a separate section
of this statement, and the details are set out in a table at

the end of this statement.

Optional Procedures. 1In two instances, new optional
procedures have been made available. 4 uew procedure is
provided to a party seeking to take ttie¢ depcsition of a

corporation or other organization (Rule 30(b)(6)). A party
on whom interrogatories have been served requesting information
derivable from his business records may under specified

circumstances produce the records rather than give answers

(Rule 33(c)).



Other Changes. This summary of changes is by nho means

exhaustive. Various changes have been made in order to
improve, tighten, or clarify particular provisions, to
resolve conflicts in the case law, and to improve language.
All changes, whether mentioned here or not, are discussed
in the appropriate note for each rule.

A Field Survey of Discovery Practice

Despite widespread acceptance of discovery as an
essential part of litigation, disputes have inevitably
arisen concerning the values claimed for discovery and
abuses alleged to exist., Many disputes about discovery
relate te particular rule provisions or court decisions and
can be studied in traditional fashion with a view to
specific amendment. Since discovery is in large measure
extrajudicial, however, even these disputes may be enlightened
by a study of discovery "in the field." And some of the
larger questions concerning discovery can be pursued only
by a study of its operation at the law office level and in
unreported cases.

The Committee, therefore, invited the Project for
Effective Justice of Columbia Law School to conduct a field
survey of discovery. Funds were obtained from the Ford
Foundation and the Walter E. Meyer Research Institute of

Law, Inc. The survey was carried on under the direction of



Prof. Maurice Rosenperg of Columbia Law School. The Project
for Effective Justice has submitted a report to the Committee
entitled "Field Survey of Federal Pretrial Discovery'" (here-
after referred to as the Columbia Survey). The Committee is
deeply grateful for the benefit of this extensive undertaking
and is mcst appreciative of the cooperation of the Project
and the funding organizations. The Committee is particularly
grateful to Professor Rosenberg who not only directed the
survey but has given much time in order to assist the
Committee in assessing the results.

The Columbia Survey concludes, in general, that there 1is
no empirical evidence to warrant a fundamental change in
the philosophy of the discovery rules. No widespread or
profound failings are disclosed in the scope or availability
of discovery. The costs of discovery do not appear to be
oppressive, as a general matter, either in relation to ability
to pay or to the stakes of the litigation. Discovery
frequently provides evidence that would not otherwise be
available to the parties and thereby makes for a fairer trial
or settlement., On the other hand, no positive evidence is
found that discovery promotes settlement.

More specific findings of the Columbia Survey are
described in other Committee notes, in relation to particular
rule provisions and amendments. Those interested in more
detailed information may obtain it from the Project for

Effective Justice. }




Rearrangement of the Discovery Rules

The present discovery rules are structured entirely in
terms of individual discovery devices, except for Rule 27 which
deals withAperpetuation of testimony, and Rule 37 which
provides sanctions to enforce discovery. Thus, Rules 26 and
28 to 32 are in terms addressed only to the taking of a
deposition of a party or third person. Rules 33 to 36 then
deal in succession with four additional discovery devices:
Written interrogatories to parties, production for inspection
of documents and things, physical or mental examination and
requests for admission,

Under the rules as promulgated in 1938, therefore, each
of the discovery devices was separate and self-contained. A
defect of this arrangement is that there is no natural location
in the discovery rules for provisions generally applicable to

all discovery or to several discovery devices. From 1938 until

the present, a few amendments have applied a discovery provision

to several rules. For example, in 1948, the scope of
deposition discovery in Rule 26(b) and the provision for
protective orders in Rule 30(b) were incorporated by reference
in Rules 33 and 34. The arrangement was adequate so long as
there were few provisions governing discovery generally and

these provisions were relatively simple,



As will be seen, however, a series of amendments are
now proposed which govern most or all of the discovery
devices. Proposals of a similar nature will probably be
made in the future. Under these circumstances, it is very
desirable, even necessary, that the discovery rules contain
one rule addressing itself to discovery generally.

Rule 26 is obviously the most appropriate rule for
this purpose. One of its subdivisions, Rule 26(b), in
terms governs only scope of deposition discovery, but it
has been exrressly incorporated by reference in Rules 33
and 34 and is treated by courts as setting a general standard.
By means of a transfer to Rule 26 of the provisions for
protective orders now contained in Rule 30(b), and a transfer
from Rule 26 of provisions addressed exclusively to depositions,
Rule 26 is converted into a rule concerned with discovery
generally., It becomes a convenient vehicle for the inclusion
of new provisions dealing with the scope, timing, and
regulation of discovery. Few additional transfers are needed.
See table showing rearrangement of rules, set out below,

There are, to be sure, disadvantages in transferring any
provision from one rule to another. Familiarity with the
present pattern, reinforced by the references made by prior
court decisions and the various secondary writings about the
rules, is not lightly to be sacrificed. Revision of treatises
and other reference works is burdensome and costly. Moreover,

many States have adopted the existing pattern as a model for

their rules.,




On the other hand, the amendments now proposed will
in any event require revision of texts and reference works
as well as reconsideration by States following the Federal
model. If these amendments are to be incorporated in an
understandable way, a rule with general discovery provisions
is needed. As will be seen, the proposed rearrangement
produces a more coherent and intelligible pattern for the
discovery rules taken as a whole. The difficulties described
are those encountered whenever statutes are reexamined and
revised., Failure to rearrange the discovery rules now
would freeze the present scheme, making future change even
more difficult.

Table Showing Rearrangement of Rules

Existing Rule No., New Rule No.
26 (a) 30(a), 31(a)
26 (c) 30(c)
26(d) 32(a)
26 (e) 32 (b)
26 (£} 32(c)
30(a) 30(b)
30 (b) 26 (c)
32 32(d)
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Rule 5., Service and Filing of Pleadings and Other Papers
(a) Service: When Required. Except as otherwise
provided in these rules, every order required by its terms
to be served, every pleading subsequent to the original
complaint unless the court otherwise orders because of

numerous defendants, every paper relating to discovery

required to be served upon a party unless the court other-

wise orders, every written motion other than one which may

be heard ex parte, and every wriften notice, appearance,
demand, offer of judgment, designation of record on appeal,
and similar paper shall be served upon each of the parties.®
No service need be made on parties in default for failure
to appear except that pleadings asserting new or additional
claims for relief against them shall be served upon them

in the manner provided for service of summons in Rule 4,

In an action begun by seizure of property, in which no

person need be or is named as defendant, any service required

to be made prior to the filing of an answer, claim, or

appearance shall be made upon the person having custody or

possession of the property at the time of its seizure.

Advisory Committee's Note
The amendment makes clear that all papers relating to

discovery which are required to be served on any party must
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be served on all parties, unless the court orders otherwise.
The present language expressly includes notices and demands,
but it is not explicit as to answers or responses as provided
in Rules 33, 34, and 36, Discovery papers may be voluminous
or the parties numerous, and the court is empowered to vary
the requirement if in a given case it proves needlessly
onerous,

In actions begun by seizure of property, service will
at times have to be made before the absent owner of the property
has filed an appearance. For example, a prompt deposition
may be needed in a maritime action in rem. See Rules 30(a)
and 30(b) (2) and the related notes. A provision is added
authorizing service on the person having custody or possession
of the property at the time of its seizure.
Rule 9., Pleading Special Matters

(h) Admiralty and Maritime Claims. A pleading or
count setting forth a claim for relief within the admiralty
and maritime jurisdiction that is also within-the jurisdiction
of the district court on some other ground may contain a
statement identifying the claim as an admiralty or maritime
claim for the purposes of Rules 14(c), 26¢ayy 38(e),
82L and the Supplemental Rules for Certain Admiralty and
Maritime Claims. If the claim is cognizable only in admiralty

it is an admiralty or maritime claim for those purposes whether
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so identified or not. The amendment of a pleading to add or
withdraw an identif&ing statement is governed by the
principles of Rule 15. 71he veference in Title 28, U.,S.C.
§ 1292(a) (3), Lo admirally cases shall be construed to mean
admiralty and maritime claims within the meaning of this
subdivision (h).
Advisory Committee's Note

The reference to Rule 26(a) is deleted, in light of
the transfer of that subdivision to Rule 30(a) and the
elimination of the de bene esse procedure therefrom. See

the Advisory Committee's note to Rule 30(a).

Rule 26. Depesitions Pending Aetiosny General Provisions Governing

Discoveryv

{a)> When Depositiens May Be Taken, ARy party may dHake
the testimony of any perseny rReiuding a pariyy by depesition
uwpoB erai examinatien or weiitton interregatories f£or the
purpese of diseovery or for use s ewidenes in the astion o
for beth purperwes: Albor ceommeneomont of the asetien Hhe
depesi+tion may be btakon witheui leave of geuri; excepts that
+esve; granted with os withoud anetiesy must be eobiained if
netiee e+ the takine is servved by &he plaintift within 20 days
aftor QommMensorent 8+ ihr aetienr Fhe atitendanee of witnesses
way be eempelled hy the ure 6f subpeena as prowided in Rule 45+
bepesibions shald be taken enly in aceerdanee with ithese rulesy

exeept that ir admiralésy and maritimoe olaiwms within the



meaning of Rule 9(h) deposiiions may alse be taken urder and
wsed im aceerdanee with seetiens 863y 864y and 865 ef the
Reuised Statubes (see neis ppeeedi;é 28 U;8:6+ § 1981)+ The
depesition of a persen confined iR priSOR Ray be taken oniy
by leave of eeurt on sueh terms as the eeurd preseribesy

(a) Discovery Methods. Parties may obtain discovery

by one or more of the following methods: depositions upon

oral examination or written questions; written interrogatories;

——— —————————— — —— —————————  ——

upon land or other property, for inspection and other purposes;

physical and mental examinations; and requests for admission.

Unless the court orders otherwise under subdivision (c¢) 2£

this rule, the frequency of use of these methods is not limited.

(b) Scope of Examinatiem Discovery. Unless otherwise

ordered by limited by order of the court as previded by Ruie 30(bj

or {d)y the deponent may be examimed in accordance with these

rules, the scope of discovery is as follows:

——— —————————— —— —

(1) In General. Parties may obtain discovery regarding

any matter, not privileged, which is vrelevant to the subject
matter involved in the pending action, whether it relates to

the claim or defense of the examining party seeking discovery

or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location
of any books, documents, or other tangible things and the

identity and location of persons having knowledge of any

- 13 -




discoverable matter relewant faeis, It is not ground for

objection that the testimeny information sought will be

inadmissible at the trial if the $es$imeny information sought

appears reasonably calculated to lead to the discovery of

admissible evidence,

(2) Insurance Agreements, A party may obtain discovery

of the existence and contents of any insurance agreement

under which any person carrying on an insurance business may

be liable to satisfy part or all of a judgment which may ES

entered in the action or to indemnify or reimburse for payments

made tc satisfy the judgment. Information concerning the

insurance agreement is not by reason of disclosure admissible

in evidence at trial. For purposes of this paragraph, an

application for insurance shall not be treated ac part of

an insurance agreement,

(3) Trial Preparation: Materials. Subject to the

provisions of subdivision (b)(4) of this rule, a party may

obtain discovery of documents and tangible things otherwise

discoverable under subdivision (b)(l) of this rule and

preparecd in anticipation of i- . ‘:ation or for trial by or for

—— amcacem R A——— ——— . mct——— o— o——

— e G——— — —

(including his attorney, consultant, surety, indemnitor,

insurer, or agent) only upon a showing that the party

seeking discovery has substantial need of the materials in the
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preparation of his case and that he is unable without undue

hardship to obtair the substantial equivalent of the materials

by other means. In ordering discovery of such materials when

the required showing has been made, the court shall protect

against disclosure of the mental impressions, conclusions,

opinions, or legal theories of an attorney or other

representative of a party concerning the litigation.

A party may obtain without the required showing a

statement concerning the action or its subject matter

previously made by that party. Upon request, a person

not a party may obtain without the required showing a

statement concerning the action or its subject matter

previously pade by that person, If the request ii refused,

the person may move for a court order. The provisions of

Rule 37(a) (4) apply to the award of expenses incurred in

relation to the motion. For purposes of this paragraph, a

statement previously made is (A) a written statement signed

o1 otherwise adopted or approved by the person making 1t,

or (B) a stenographic, mechanical, electrical, or other

recording, or a traascription thereof, which is a substantially

verbatim recital of an oral statement by the person making

it and contemporaneously recorded,
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(4) Trial Preparation: Experts., Discovery of facts

known and opinions held by experts, otherwise discoverable

under the provisions of subdivision (b) (1) of this rule

and acquired or developed in anticipation of litigation or

for trial, may be obtained only as follows:

(A) (1) A party may through interrogatories require

any other party to identify each person whom the other

state the subject matter on which the expert is expected

fo testify, and to state the substance of the facts and

opinions to which the expert is expected to testify and a

summary of the grounds for each opinion. (ii) Upon motion,

the court may order further discovery 21 other means, subject

to such restrictions as to scope and such provisions,

pursuant to subdivision (b) (4) (C) of this rule, concerning

fee= and expenses as the court may deem appropriate.

(B) A party may discover facts known or opinions held

by an expert who has been retained or specially employed by

another party in anticipation of litigation or preparation for

T s e b e et ————an mmean




exceptional circumstances under which it is impracticable for

the party seeking discovery to obtain facts or opinions on

- e —— —

the same subject by other means.

(C) Unless manifest injustice would result, (i) the court

shall require that the party seeking discovery pay the expert

a reasonable fee for time spent in responding to discovery under

subdivisions (b) (4) (A) (ii) and (b) (4) (B) of this rule; and

(ii) with respect to discovery obtained under subdivision

(b) (4) (A) (ii) of this rule the court may require, and with

respect to discovery obtained under subdivision (b) (4) (B) of

this rule the court shall require, the party seeking discovery

to pay the other party a fair portion of the fees and expenses

reasonably incurred by the latter party in obtaining facts

and opinions from the expert.

£6) Examination and Cress-Examination. Examination and
evesc-eoxamination of deporents may preeeed as permitted at the
trinl under tho prewvisions of Rule 43{(b)r

£d) Use of Depesitionsr A% the trial or upon the hearing
e+ a met+on or ap interlecutory preecedihgy any parit er all of
& depositieny 56 far as admissible uwnder the rules of evidenge s
may be used against any party wWhe was present er represented
at the taking ot the depesiiion or whoe had due notice thereof,
tn aeeordanee with any one of the fellewing previsicons+

£%> Any depesitien may be used by an pa¥rty for %he
purpose of eoniradieting or impeashing &the testimony of

deponent as a WitROsSS+




£2) The depesition of a party or of any eme whe at the
time o+ taking the depesitien was an effieery direetory em
HARBE+AE agont of a publie er private eorperatieny pavitnershipsy
or assoeiation whieh 5 n pariy may be used by mr advwerse
party for ARY puUrpeser

3> The depesibion of a witnessy whether er nRebt a parbyy
may be used by apy parbty £for any purpese if the eourt findss
1+ that the witness i+s5 dead+ or 2y that the withess is at a
greater distanee than 100 miles frem the plaee ef trial or
hearingsr 68 i5 out of the United Statesy unless it appears that
the absenee ef the witness was preeured by the party offering
the depoesitieon+ ey 3y that the witress is unable to attond er
testify beemuse ef agey; sieknessy iRfirmibtyy; or impriconment +
or 4y that the party effering the dopesition has been unable
te preeure the attondanee ef the witness by subpoenasy e® 55
uwper appireation and rotieer that sueh exeeptienal sireumsbanees
exist as te make it desirabley in the interest eof jusiiee and
with due vegard o the iwmperimnee of preserntins the tostimeny
of wiinesses eraliy in open eourbt;y $6 allew ihe depoesitien %o
ke usedr

£4) I£f eniy part of a dopesition is offered in evidehnas
by a pav¥tyy an adverse part¥ may require him te inbr¥roduse
a+t of 3%t whieh is relevant te she pars introduecedy and any

party may initroduee Any other pariésy
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Substitubion of parties dees net affeed the ¥ight %o
#8e depesitions previeusly takons aRdy Wher ahR aetien iR any
@ourt eof the Unritod States er ef any state has been dismissed
and srether metion invelving the same subjeet matter is after-
ward breught between the same pavties ew Htheir ropresgensatives
6¥ sueeessers iR irntervesiy all depesitiens tawfully taken
apd duly filed in the feormer mrebion mey be uwsed +r the laiten
a5 ¥ evrigirally takern btherefors

¢e) Objeetiens 1o Admissibiliby. Bubjeet e ihe previsiens
of Hules 28(b) and 32{e) ebjeetien may be made at the trial
OF hearinRg %0 BO@OiviRg in ovidonee aRy depesitien or parsd
thoreof for any reasen whieh weuld vrequire the exelusien ef
the ovideree if the witness were when present and testifyings

¢£) Effoet of Taking e»n Ustrg Depesitiensr A party shall
ROt be deoemed te wmeke a perseor kis ewn witress fer &RY¥ PUHEPOSS
by¥ taking Ris deopesition. The introduetion ih owidenee eof the
depoesitier o8 any pairt thoreef fem ary puvpoese ether thar that
8% contradieting en tmporashing tho deperent wakes the depenend
the wiitness ef the pa¥ty intredusing the depositiony bui this
skall rRet mpply 40 the use by an adverse parity ef a depesition
a5 deseribed in paragvaph (2) of subdivision ¢y of this rule,
A% the trial o» hearing ary party may rebut Ry ¥olevant evidenae
eentained in a dopesition whethes initreducod by him eo¥ by any
ethey paritys

(c) Protective OQOrders. Upon motion by a party or by

the person from whom discovery is sought, and for good cause
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shown, the court in which the action is pending or alternatively,

——— — — -————— - ——

on matters relating to a deposition, the court in the district

where the deposition is to be taken may make any order

— e —— - - ——————— e ————— —m—

which justice requires o protect a party or person from annoyance,

embarrassment, oppression, or undue burden or expense, including

one or more of the following: (1) that the discovery not be had;

—— m——— oy b " v . a—

(2) that the discovery may be had only on specified terms and

conditions, including a designation of the time or place; (3)

that the discovery may be had only by a method of discovery

- — -_— —— ——— ———— —— oo

other than that selected by the party seeking discovery; (4) that

certain matters not be inquired into, or that the scope of the

discovery be limited to certain matters; (5) that discovery

be conducted with no one present except persons designated by

—

the court; (6) that a deposition after being sealed be opened

only by order of the court; (7) that a trade secret or other

—

confidential research, development, or commercial information

not be disclosed or be disclosed only in a designated way;

(8) that the parties simultaneously file specified documents or

——

information enclosed in sealed eavelopes to be opened as

— ————— ———

directed by the court.

If the motion for a protective order is denied in whole

or in part, the court may, on such terms and conditions as are

just, order that any party or person provide or permit discovery,

Th2 provisions of Rule 37(a) (4) apply to the award of expenses

incurred in relation to the motion,




(d) Sequence and Timing of Discovery. Unless the court

upern motion, for the convenience of parties and witnesses and

in the interests of justice, orders otherwise, methods of

discovery may be used in any sequence Eﬁg'the fact that a

party is conducting discovery, whether El deposition or

otherwise, shall not operate to delay any other party's

discovery,

(e) Supplementation of Responses. A party who has

responded to a request for discovery with a response that was

complete when made is under no duty to supplement his response

to include information thereafter acquired, except as follows:

(L) A party is under a duty seasonably to supplement

his response with respect to any question directly addressed

to (A) the identity and location of persons having knowledge of

discoverable matters, and (B) the identity of each person

expected to be called as an expert witness at trial, the subject

——— —— p———— s e e —

matier on which he is expected to testify, and the substance

of his testimony.

(2) A party is under a duty seasonably to amend a prior

response if he obtains information upon the basis of which (A) he

knows that the response was incorrect when made, or (B) he knows

that the response tnoush coricect when mode 1s no longer true

and the circumstances are =<ucth that a failure to amend the

response 1is in substance . Xnowins conceasliment.,
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(3) A duty to supplement responses may be imposed EX

order of the court, agreement of the parties, or 33 any time

prior to trial through new requests for supplementation 2£

prior responses.

Advisory Committee's Note

A limited rearrangement of the discovery rules is made,
whereby certain rule provisions are transferred, as follows:
Existing Rule 26(a) is transferred to Rules 30(a) and 31(a).
Existing Rule 26(c) is transferred to Rule 30(c). Existing
Rules 26(d), (e), and (f) are transferred to Rule 32. Revisions
of the transferred provisions, if any, are discussed in the
notes appended to Rules 30, 31, and 32. 1In addition, Rule 30(b)
is transferred to Rule 26(c). The purpose of this rearrangement
is to establish Rule 26 as a rule governing discovery in general,
(The reasons are set out in the Advisory Committee's explanatory
statement.)

Subdivision (a) - Discovery Devices. This is a new

subdivision listing all of the discovery devices provided in
the discovery rules and establishing the relationship between
the general provisions of Rule 26 and the specific rules for
particular discovery devices. The provision that the frequency
of use of these methods is not limited confirms existing law,.

It incorporates in general form a provision now found in Rule 33,

_ 22




Subdivision (b) - Scope of Discovery. This subdivision

is recast to cover the scope of discovery generally., It
regulates the discovery obtainable through any of the discovery
devices listed in Rule 26 (a).

All provisions as to scope of discovery are subject to
the initial qualification that the court may linit discovery
in accordance with these rules. Rule 26(c) (transferred from
30(b)) confers broad powers on the courts to regulate or prevent
discovery even though the materials sought are within the scope
of 26(b), and these powers have always been freely exercised.
For example, a party's income tax return is generally held not

privileged, 2A Barron & Holtzoff, Federal Practice and Procedure

§ 651.2 (Wright ed. 1961), and yet courts have recognized that
interests in privacy may call for a measure of extra protection.

E.g., Wiesenberger v. w. E. Hutton & Co., 35 F.R.D. 556 (S.D.N.Y.

1964) . Similarly, the courts have in appropriate circumstances
protected materials that are primarily of an impeaching
character. These two types of materials merely illustrate the
many situations, not capable of governance by precise rule, in
which courts must exercise Judgment. The new subsections in
Rule 26(b) do not change existing law with respect to such
situations.

Subdivision (b) (1) - In General. The language is changed

to provide for the Scope of discovery in general terms, The

existing subdivision, although in terms applicable only to
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depositions, is incorporated by reference in existing Rules 33
and 34, Since decisions as to relevance to the subject matter
of the action are made for discovery purposes well in advance

of trial, a flexible treatment of relevance is required and the
making of discovery, whether voluntary or under court order, is
not a concession or determination of relevance for purposes of

trial. Cf. 4 Moore's Federal Practice 926-16[1] (2d ed., 1966).

Subdivision (b)(2) - Insurance Policies, Both the cases

and commentators are sharply in conflict on the question whether
defendant's liability insurance coverage is subject to discovery
in the usual situation when the insurance coverage is not itself
admissible and does not bear on another issue in the case.
Examples of Federal cases requiring disclosure and supporting

comments: Cook v. Welty, 253 F. Supp. 875 (D.D,C, 1966) (cases

cited); Johanek v, Aberle, 27 F,R.D. 272 (D, Mont. 1961); Williams,

Discovery of Dollar Limits in Liability Policies in Automobile

Tort Cases, 10 Ala. L. Rev. 355 (1958); Thode, Some Reflections

on the 1957 Amendments to the Texas Rules, 37 Tex. L. Rev. 33

’

40-42 (1958). Examples of Federal cases refusing disclosure
and supporting comments: Bisserier v. Manning, 207 F. Supp. 476

(D. N.J, 1962); Cooper v, Stender, 30 F.R.D. 389 (E.D, Tenn.

1962); Frank, Discovery and Insurance Coverage, 1959 Ins. L,J, 281;

Fournier, Pre-Trial Discovery of Insurance Coverage and Limits,

28 Ford. L. Rev. 215 (1959),.
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The division in reported cases is close. State decisions
based on provisions similar to the federal rules are similarly
divided. See cases collected in 2A Barron & Holtzoff, Federal

Practice and Procedure § 647.1, nn. 45.5, 45.6 (Wright ed. 1961) .,

It appears to be difficult if not impossible to obtain appellate
review of the issue, Resolution by rule amendment is indicated.
The question 1s essentially procedural in that it bears upon
preparation for irial and settlement before trial, and courts
confronting t:¢ 7Y.cv=t10on, however they have decided it, have
generally ticatec 17 s procedural and governed by the rules,
The amendhogt resolves this issue in favor of disclosure.
Most of the decisions denying discovery, some explicitly,
reason from the text of Rule 26(b) that it permits discovery
only of matters which will be admissible in evidence or appear
reasonably calculated to lead to such evidence; they avoid
considerations of pol..y, regarding them as foreclosed, See

Bisserier v. Manning, supra. Some note also that facts about

a defendant's financial status are not discoverable as such,
prior to judgment with execution unsatisfied, and fear that,
if courts hold insurance coverage discoverable, they must
extend the principle to other aspects of the defendant's
financial status. The cases favoring disclosure rely heavily

on the practical significance of insurance in the decisions lawyers
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make about settlement and trial preparation. 1In Clauss v.
Danker, 264 F, Supp. 246 (S.D.N.,Y, 1967), the court held that
the rules forbid disclosure but called for an amendment to
permit it.

Disclosure of insurance coverage will enable counsel for
both sides to make the same realistic appraisal of the case,
so that settlement and litigation strategy are based on
knowledge and not speculation., It will conduce to settlement
and avoid protracted litigation in some cases, though in
others it may have an opposite effect. The amendment is
limited to insurance coverage, which should be distinguished
from any other facts concerning defendant's financial status
(1) because insurance is an asset created specifically to
satisfy the claim; (2) because the insurance company ordinarily
controls the litigation; (3) because information about
coverage is available only from defendant or his insurer; and
(4) because disclosure does not involve a significant invasion
of privacy.

Disclosure is required when the insurer "may be liable"”
on part or all of the judgment. Thus, an insurance company
must disclose even when it contests liability under the policy,
and such disclosure does not constitute a waiver of its claim.
It is immaterial whether the liability is to satisfy the
Jjudgment directly or merely to indemnify or reimburse another

after he pays the judgment.
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The provision coplies only to persons ''carrying on an
insurance business'" and thus covers insurance companies and
not the ordinary business concern that enters into a contract
of indemnification. Ei' N.Y. Ins, Law § 41. Thus, the
provision makes no change in existing law on discovery of
indemnity agreements other than insurance agreements by
persons carrying on an insurance business. Similarly, the
provision does not cover the business concern that creates
a reserve fund for purposes of self-insurance.

For some purposes other than discovery, an application
for insurance is treated as a part of the insurance agreement.
The provision makes clear that, for discovery purposes, the
application is not to be so treated. The insurance application
may contain personal and financial information concerning the
insured, discovery of which is beyond the purpose of this
provision,

In no instance does disclosure make the facts concerning
insurance coverage admissible in evidence.

Subdivision (b) (3) - Trial Preparation: Materials., Some

of the most controversial and vexing problems to emerge from
the discovery rules have arisen out of requests for the
production of documents or things prepared in anticipation of
litigation or for trial. The existing rules make no explicit
provision for such materials, Yet, two verbally distinct

doctrines have developed, each conferring a qualified immunity
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on these materials--the '"good cause'" requirement in Rule 34
(now generally held applicable to discovery of documents via
deposition under Rule 45 and interrogatories under Rule 33)

and the work-product doctrine of Hickman v. Taylor, 329 U,S.

495 (1947), Both demand a showing of justification before

production can be had, the one of '"good cause'" and the other

variously described in the Hickman case: ''necessity or
Justification," "denial . . . would unduly prejudice the

preparation of petitioner's case," or '"cause hardship or
injustice" 329 U,S. at 509-510.

In deciding the Hickman case, the Supreme Court appears
to have expressed a preference in 1947 for an aporoach to the
problem of trial preparation materials by judicial decision
rather than by rule. Sufficient experience has accumulated,
howevar, with lower court applications of the Hickman decision
to warrant a reappraisal.

The major difficulties visible in the existing case law
are (1) confusion and disagreement as to whether "good cause"
is made out by a showing of relevance and lack of privilege, or
requires an additional showing of necessity, (2) confusion
and disagreement as to the scope of the Hickman work-product
doctrine, particularly whether it extends beyond work actually
performed by lawyers, and (3) the resulting difficulty of

relating the '""good cause'" required by Rule 34 and the ""necessity
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Oov Justification" of the work-product doctrine, so that their
respective roles and the distinctions between them are
understood,

Basic Standard. - Since Rule 34 in terms requires a showing

of "good cause'" for t.- production of all documents and things,
whether or not trial preparation is involved, courts have felt
that a single formula is called for and have differed over
whether a showing of relevance and lack of privilege is enough
or whether more must be shown. When the facts of the cases are
studied, however, a distinction emerges based upon the type of
materials, With respect to documents not obtained or prepared
with an eye to litigation, the decisions, while not uniform,
reflect a strong and increasing teﬂéency to relate ""good cause"

to a showing that the documents are relevant to the subject

matter of the action. E.g., Connecticut Mutual Life Ins. Co. v.

Shields, 17 ¥,R,D. 273 (S.D.N.Y. 1959), with cases cited;

Houdry Process Corp. v. Commonwealth 0il Refining Co., 24 F.R.D.

58 (S.D,N.Y, 1955); see Bell v, Commercial Ins. Co., 280 F.2d

514, 517 (3d Cir. 1960). When the party whose documents are

sought shows that the request for production is unduly

burdensome or oppressive, courts have denied discovery for lack

of "good cause", although they might just as easily have based
their decision on the protective provisions of existing Rule 30(b)

(new Rule 26(c)). E.g., Lauer v. Tankrederi, 39 F,R.D, 334

(E.D. Pa. 1966).
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As to trial-preparation materials, however, the courts
are increasingly interpreting '"good cause'" as requiring more
than relevance. When lawyers have prepared or obtained the
materials for trial, all courts require more than relevance;

SO much is clearly commanded by Hickman. But even as to the

preparatory work of nonlawyers, while some courts ignore work-

product and equate ''good cause" with relevance, e.g., Brown v,

New York N,H, & H. R.R,, 17 F.R.D. 324 (S.D.N.Y, 1955), the

more recent trend is to read "good cause" as requiring inquiry
into the importance of and need for the materials as well as
into alternative sources for securing the same information.

In Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir.

1962), statements of witnesses obtained by claim agents were
held not discoverable because both parties had had equal access
to the witnesses at about the same time, shortly after the
collision in question. The decision was based solely on Rule 34
and '"good cause'; the court declined to rule on whether the
Statements were work-product. The court's treatment of "'good

cause' 1s quoted at length and with approval in Schlagenhauf v.

Holder, 379 U.S, 104, 117-118 (1964) . See also Mitchell v, Bass,

252 F.2d 513 (8th Cir. 1958); Hauger v. Chicago, R.I. & Pac. R.R.,

216 F.2d 501 (7th Cir. 1954) ; Burke v. United States, 32 F,R.D.

213 (E.D.N.Y. 1963). While the opinions dealing with "good
cause" do not often draw an explicit distinction between trial
preparation materials and other materials, in fact an over-
whelming proportion of the cases in which a special showing is

required are cases involving trial preparation materials,
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The rules are amended by eliminating the general requirement
of "good cause" from Rule 34 but retaining a requirement of a
special showing for trial preparation materials in this
subdivision. The required showing is expressed, not in terms
of "good cause'" whose generality has tended to encourage confusion
and controversy, but in terms of the elements of the special
showing to be made: substantial need of the matevrials in the
preparation of the case and inability without undue hardship
to obtain the substantial equivalent of the materials by other
means.

These changes conform to the holdings of the cases, when
viewed in light of their facts. Apart from trial preparation,
the fact that the materials sought are documentary does not
in and of itself require a special showing beyond relevance and
absence of privilege. The protective provisions are of course
available, and if the party from whom production is sought
raises a special issue of privacy (as with respect to income
tax returns or grand Jury minutes) or points to evidence
primarily impeaching, or can show serious burden or expense,
the court will exercise its traditional power to decide
whether to issue a protective order, On the other hand, the
requirement of a special showing for discovery of trial
preparation materials reflects the view that each side;s informal

evaluation of its case should be protected, that each side
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should be encouraged to prepare independently, and that one
side should not automatically have the benefit of the detailed
preparatory work of the other side. See Field and McKusick,

Maine Civil Practice 264 (1959) ,

Elimination of a "good cause" requirement from Rule 34
and the establishment of a requirement of a special showing
in this subdivision will eliminate the confusion caused by
having two verbally distinct requirements ot justification
that the courts have been unable to distinguish clearly,
Moreover, the language of the subdivision suggests the factors
" “ich the courts should consider in determining w-c¢ ner the
requisite showing has been made. The importance of the materials
sought to the party seeking them in preparation of his ~ase and
the difficulty he will have obtaining them by other means are

factors noted in the Hickman case., The courts should also

consider the likelihood that the party, even if he obtains
the information by independent means, will not have the
substantial equivalent of the documents the production of
which he seeks,

Consideration of these factors may well lead the court to
distinguish between witness statements taken by an investigator,
on the one hand, and other parts of the investigative file, on

the other. The court in Southern Ry. v, Lanham, 403 F.2d 119 (5th Cir.

1968), while it naturally addressed itself to the "good cause"
requirements of Rule 34, set forth as controlling considerations

the factors contained in the language of this subdivision,
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The analysis of the court suggests circumstances under which
witness statements will be discoverable. The witness may

have given a fresh and contemporaneous account in a written
statement while he is available to the party seeking discovery

only a substantial time thereafter. Lanham, supra at 127-128;

Guilford, supra at 926. Or he may be reluctant or hostile,

Lanham, supra at 128-129; Brookshire v. Pennsylvania RR,

14 F,R,D, 154 (N,D, Ohio 1953); Diamond v, Mohawk Rubber Co.,

53 F.R.D, 264 (D. Colo. 1963). Or he may have a lapse of
memory. Tannenbaum v. Walker, 16 F,R,D, 570 (E.D, Pa, 1954).
Or he may probably be deviating from his nrior statement.

Cf. Hauger v, Chicago, R. I. & Pac. RR, 216 F.2d 501 (7th Cir.

1954) . On the other hand, a much stronger showing is needed
to obtain evaluative materials in an investigator's reports.

Lanham, supra at 131-133; Pickett v. L, R, Ryan, Inc., 237 F. Supp.

198 (E.D. S.C, 1965).

Materials assembled in the ordinary course of business,
or pursuant to public requirements unrelated to litigation, or
for other nonlitigation purposes are not under the qualified

immunity provided by this subdivision. Goosman v. A. Duie Pyle,

Inc., 320 F.2d 45 (4th Cir. 1963); 32. United States v, New York

Foreign Trade Zone Operators, Inc.,, 304 F.2d 792 (2d Cir. 1962),

No change is made in the existing doctrine, noted in the Hickman
case, that one party may discover relevant facts known or
available to the other party, even though such facts are

contained in a document which is not itself discoverable.
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Treatment of Lawyers; Special Protection of Mental

Impressions, Conclusions, Opinions, and Legal Theories

Concerning the Litigation. - The courts are divided as to

whether the work-product doctrine extends to the preparatory
work only of lawyers. The Hickman case left this issue open
since the statements in that case were taken by a lawyer.

As to courts of appeals, compare Alltmont v. United States,

177 ¥.2d 971, 976 (3d Cir. 1949), cert, denied, 339 U,S. 967

(1950) (Hickman applied to statements obtained by FBI agents
on theory it should apply to "all statements of prospective
witnesses which a party has obtained for his trial counsel's

use'), with Southern Ry. v. Campbell, 309 F.2d 569 (5th Cir.

1962) (statements taken by claim agents not work-product), and

Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962)

(avoiding issue of work-product as to claim agents, deciding
case instead under Rule 34 'good cause")., Similarly, the
district courts are divided on statements obtained by claim

agents, compare, e.g., Brown v, New York, N.H. & H. R.R.,

17 ¥F,R.,D, 324 (S.,D,N,Y. 1955) with Hanke v. Milwaukee Electric

Ry. & Transp. Co., 7 F,R.D. 540 (E.D, Wis., 1947): investigators,

compare Burke v, United States, 32 F,R,D, 213 (E,D,N.Y. 1963)

with Snyder v. United States, 20 F,R,D., 7 (E.D.N.Y. 1956) ; and

insurers, compare Gottlieb v. Bresler, 24 F,R.D, 371 (D.D,C.

1959) with Burns v. Mulder, 20 F,R.D., 605 (E.D. Pa. 1957). See

4 Moore's Federal Practice 926.23[8.1] (2d ed. 1966); 2A Barron &

Holtzoff, Federal Practice and Procedure § 652.2 (Wright ed. 1961).
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A complication is introduced by the use made by courts
of the "good cause" requirement of Rule 34, as described above.
A court may conclude that trial preparation materials are not
work-product because not the result of lawyer's work and yet
hold that they are not producible because '"good cause'" has not

been shown. Cf. Guilford Nat'l Bank v. Southern Ry., 297 F.2d

921 (4th Cir. 1962), cited and described above. When the
decisions on '"good cause" are taken into account, the weight
of authority affords protection of the preparatory work of
both lawyers and nonlawyers (though not necessarily to the
same extent) by requiring more than a showing of relevance
to secure production.

Subdivision (b)(3) reflects the trend of the cases by
requiring a special showing, not merely as to materials prepared
by an attorney, but also as to materials prepared in anticipation
of ligitation or preparation for trial by or for a party or
any representative acting on his behalf. The subdivision then
goes on to protect against disclosure the mental impressions,
conclusions, opinions, or legal theories concerning the
litigation of an attorney or other representative of a party.
The Hickman opinion drew special attention to the need for
protecting an attorney against discovery of memoranda prepared
from recollection of oral interviews. The courts have stead-
fastly safeguarded against disclosure of lawyers' mental
impressions and legal theories, as well as mental impressions

and subjective evaluations of investigators and claim-agents.
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In enforcing this provision of the subdivision, the courts
will sometimes find it necessary to order disclosure of a
document but with portions deleted.

Rules 33 and 36 have been revised in order to permit
discovery calling for opinions, contentions, and admissions
relating not only to fact but also to the application of law
to fact. Under those rules, a party and his attorney or other
representative may be required to disclose, to some extent,
mental impressions, opinions, or conclusions. But documents
or parts of documents containing these matters are protected
against discovery by this subdivision. Even though a party
may ultimately have to disclose in response to interrogatories
or requests to admit, he is entitled to keep confidential
documents containing such matters prepared for internal use.

Party's Right to Own Statement - An exception to the

requirement of this subdivision enables a party to secure
production of his own statement without any special showing,

The cases are divided. Compare, e.g., Safeway Stores, Inc. v.

Reynolds, 176 F.2d 476 (D.C, Cir. 1949); Shupe v, Pennsylvania

R.R.,, 19 F,R,D. 144 (W,D. Pa. 1956); with, e.g., New York

Central R,R, v. Carr, 251 F.2d 433 (4th Cir. 1957); Belback v.

Wilson Freight Forwarding Co., 40 F,R.D, 16 (W.D, Pa. 1966) .,

Courts which treat a party's statement as though it were
that of any witness overlook the fact that the party's

statement is, without more, admissible in evidence. Ordinarily,
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a party gives a statement without insisting on a copy because
he does not yet have a lawyer and does not understand the legal
consequences of his actions. Thus, the statement is given

at a time when he functions at a disadvantage., Discrepancies
5etween his trial testimony and earlier statement may result
from lapse of memory or ordinary inaccuracy; a written
statement produced for the first time at trial may give such
discrepancies a prominence which they do not deserve, 1In
appropriate cases the court may order a party to be deposed

before his statement is produced. E.g., Smith v, Central

Linen Service Co., 39 F,R,D, 15 (D. Md. 1966); McCoy v. General

Motors Corp., 33 F,R.D. 354 (W.,D, Pa. 1963) ,

Commentators strongly support the view that a party be

able to secure his statement without a showing. 4 Moore's Federal

Practice § 26.23[8.4] (2d ed. 1966); 2A Barron & Holtzoff, Federal

Practice and Procedure § 652,3 (Wright ed. 1961) ; see also Note,

Developments in the Law--Discovery, 74 Harv., L. Rev, 940, 1039

(1961). The following states have by statute or rule taken

the same position: Statutes: Fla. Stat. Ann. § 92.33; Ga. Code
Ann. § 38-2109(b); La. Stat. Ann. R,S, 13:3732; Mass. Gen.

Laws Ann. c¢. 271; § 44; Minn. Stat. Ann. § 602,01; N,Y.C.P.L,R.

§ 3101(e). Rules: Mo. R.C.P. 56.01(a); N. Dak. R.C.P,. 34(b);

Wyo. R,C,P, 34(b); cf., Mich. G,.C.R. 306.2.
In order to clarify and tighten the provision on statements

by a party, the term "statement" is defined, The definition

- 37 -




is adapted from 18 U.S.C. § 3500(e) (Jencks Act). The statement
of a party may of course be that of plaintiff or defendant, and
it may be that of an individual or of a corporation or other
organization,

Witness' Right to Own Statement. - A second exception to

the requirement of this subdivision permits a non-party witness
to obtain a copy of his own statement without any special
showing. Many, though not all, of the considerations supporting
a party's right to obtain his statement apply also to the non-
party witness. Insurance companies are increasingly recognizing
that a witness is entitled to a copy of his statement and are
modifying their regular practice accordingly,

Subdivision (b) (4) - Trial Preparation: Experts. This

is a new provision dealing with discovery of information
(including facts and opinions) obtained by a party from an expert
retained by that party in relation to litigation or obtained
by the expert and not yet transmitted to the party. The
subdivision deals separately with those experts whom the party
expects to call as trial witnesses and with those experts who
have been retained or specially employed by the party but who
are not expected to be witnesses. It should be noted that the
subdivision does not address itself to the expert whose infor-
mation was not acquired in preparation for trial but rather
because he was an actor or viewer with respect to transactions
oI occurrences that are part of the subject matter of the

lawsuit. Such an expert should be treated as an ordinary witness.
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Subsection (b) (4) (A) deals with discovery of information
obtained by or through experts who will be called as witnesses
at trial. The provision is responsive to problems suggested
by a relatively recent line of authorities. Many of these
cases present intricate and difficult issues as to which expert
testimony is likely to be determinative. Prominent among
them are food and drug, patent, and condemnation cases. See,

€.g., United States v. Nysco Laboratories, Inc,, 26 F,R,D, 159,

l62 (E.D,N,Y, 1960) (food and drug); E, I, du Pont de Nemours &

Co. v. Phillips Petroleum Co., 24 F.R.D. 416, 421 (D, Del. 1959)

(patent); Cold Metal Process Co. v. Aluminum Co. of America,

7 F,R,D, 425 (N.D, Ohio 1947), aff'd, Sachs v. Aluminum Co.

of America, 167 F.2d 570 (6th Cir., 1948) (same); United States v.

50.34 Acres of Land, 13 F,R.D, 19 (E.D.N.Y. 1952) (condemnation).

In cases of this character, a prohibition against discovery
of information held by expert witnesses produces in acute form
the very evils that discovery has been created to prevent,
Effective cross-examination of an expert witness requires
advance preparation. The lawyer even with the help of his
own experts frequently can not anticipate the particular approach
his adversary's expert will take or the data on which he will

base his judgment on the stand. McGlothlin, Some Practical

Problems in Proof of Economic, Scientific, and Technical Facts,

23 F,R.D, 467, 478 (1958). A California study of discovery and
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pretrial in condemnation cases notes that the only substitute
for discovery of experts' valuation materials is "lengthy--
and often fruitless--cross-examination during trial," and
recommends pretrial exchange of such material, Calif. Law

Rev, Comm'n, Discovery in Eminent Domain Proceedings 707-710

(Jan, 1963). Similarly, effective rebuttal requires advance
knowledge of the line of testimony of the other side. 1If the
latter is foreclosed by a rule against discovery, then the
narrowing of issues and elimination of surprise which discovery
normally produces are frustrated.

These considerations appear to account for the broadening
of discovery against experts in the cases cited where expert
testimony was central to the case. In some instances, the
opinions are explicit in relatling expanded discovery io improved

cross-examination and rebuttal at trial. Franks v. National

Dairy Products Corp., 41 F,R,D, 234 (W.D, Tex. 1966); United

States v, 23,76 Acres, 32 F,R,D, 593 (D, Md. 1963) ; see also

an unpublished opinion of Judge Hincks, quoted in United States V.

48 Jars, etc., 23 F,R,D, 192, 198 (D, D.C. 1958). On the

other hand, the need for a new provision is shown by the many
cases in which discovery of expert trial witnesses is needed
for effective cross-examination and rebuttal, and yet courts

apply the traditional doctrine and refuse disclosure. E.g

°

United States v. Certain Parcels of Land, 25 F,R.,D. 192 (N.D,.

Cal., 1959); United States v. Certain Acres, 18 F,R.,D. 98

(M.D. Ga. 1955).
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Although the trial problems flowing from lack of discovery
of expert witnesses are most acute and noteworthy when the case
turns largely on experts, the same problems are encountered
when a single expert testifies. Thus, subdivision (b) (4) (A)
draws no line between complex and simple cases, or between
cases with many experts and those with but one. It establishes
by rule substantially the procedure adopted by decision of

the court in Knighton v. Villian & Fassio, 39 F,R,D, 11

(D, Md. 1965). For a full analysis of the problem and strong
recommendations to the same effect, see Friedenthal, Discovery

and Use of an Adverse Party's Expert Information, 14 Stan. L.

Rev, 455, 485-488 (1962); Long, Discovery and Experts under

the Federal Rules of Civil Procedure, 38 F,R,D, 111 (1965).

Past judicial restrictions on discovery of an adversary's
expert, particularly as to his opinions, reflect the fear
that one side will benefit unduly from the other's better
preparation. The procedure established in subsection (b) (4) (A)
holds the risk to a minimum, Discovery is limited to trial
witnesses, and may be obtained only at a time when the parties
know who their expert witnesses will be. A party must as a
practical matter prepare his own case in advance of that time,
for he can hardly hope to build his case out of his opponent's
experts.

Subdivision (b) (4) (A) provides for discovery of an expert

who is to testify at the trial, A party can require one who
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intsznds to use the expert to state the substance of the testimony
that the expert is expected to give, The court may order further
discovery, and it has ample power to regulate its timing and scope
and to prevent abuse., Ordinarily, the order for further discovery
shall compensate the expert for his time, and may compensate the
party who intends to use the expert for past expenses reasonably
incurred in obtaining facts or opinions from the expert. Those
provisions are likely to discourage abusive practices,

Subdivision (b) (4) (B) deals with an expert who has been retained
or specially employed by the party in anticipation of li..gation or
preparation for trial (thus excluding an exzpert who is simply a
general employee of the party not specially employed on the case),
but who is not expected to be called as a witness. Under its
provisions, a party may discover facts known or cpinions held by
such an expert only on a showing of exceptional circumstances under
which it is impracticable for the party secking discovery to obtain
facts or opinions on the same subject by other means,

Subéivision (b) (4) (B) is concerned only with eXperts retained
or specially consulted in relation to trial preparation. Thus the
subdivision precludes discovery against experts who were informally
consulted in preparation for trial, but not retained or specially
employed. As an ancillary procedure, a party may on a proper
showing require the other party to name experts retained or
specially employed, but not thoce informally consulted.

These new provisions of subdivision (b)(4) repudiate the

few decisions that have held an expert's information privileged
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simply because of his status as an expert, e.g., American Oil

Co. v. Pennsylvania Petroleum Products Co., 23 F,R,D, 680, 685-686

(D, R,I, 1959). See Louisell, Modern California Discovery

315-316(1963). They also reject as ill-considered the decisions
which have sought to bring expert information within the work-

product doctrine. See United States v, McKay, 372 F.2d 174, 176-

177 (5th Cir. 1967). The provisions adopt a form of the more

recently developed doctrine of f'unfairness". See e.g., United

States v, 23.76 Acres of Land. 32 F,R.D, 593, 597 (D, Md. 1963);

Louisell, supra, at 317-318; 4 Moore's Federal Practice 926,24

(2d ed. 1966),

Under subdivision (b) (4)(C), the court is directed or
authorized to issue protective orders, including an order that
the expert be paid a reasonable fee for time spent in responding
to discovery, and that the party whose expert is made subject to
discovery be paid a fair portion of the fees and expenses that the
party incurred in obtaining information from the expert., The
court may issue the latter order as a condition of discovery, or
it may delay the order until after discovery is coupleted. These
provisions for fees and expenses meet the objection that it is
unfair to perwmnit one side to cobtain without cost the benefit of
an expert's work for which the other side has paid, often a

substantial sum, E.g., Lewis v, United Air Lines Transp, Corp.,

32 ¥, Supp. 21 (W.,D, Pa. 1940); Walsh v. Reynolds Metal Co.,

15 F.R.D, 376 (D, N.,J, 1954). On the other hand, a party may not
obtain discovery simply by offering to pay fees and expenses,

Cf. Boynton v. R. J. Reynolds Tobacco Co., 36 F. Supp. 593
(D, Mass, 1941),
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In instances of discovery under subdivision (b) (4) (B), the
court is directed to award fees and expenses to the other party,
since the information is of direct value to the discovering
party's preparation of his case. 1In ordering discovery under
(0) (4) (A) (i1), the court has discretion whether to award fees
and expenses to the other party; its decision should depend
upon whether the discovering party is simply learning about
the other party's case or is going beyond this to develop his
own case. Even in cases where the court is directed to issue
a protective order, it may decline to do so if it finds that
manifest injustice would result., Thus, the court can protect,
when necessary and appropriate, the interests of an indigent party.

Subdivision (c¢) - Protective Orders. The provisions of

existing Rule 30(b) are transferred to this subdivision (c),
as part of the rearrangement of Rule 26, The language has been
changed to give it application to discovery generally, The
subdivision recognizes the power of the court in the district
where a deposition is being taken to make protective orders,
Such power is needed when the deposition is being taken far from
the court where the action is pending. The court in the district
where the deposition is being taken may, and frequently will,
remit the deponent or party to the court where the action is pending,
In addition, drafting changes are made to carry out and
clarify the sense of the rule. Insertions are made to avoid

any possible implication that a protective order does not extend
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to "time" as well as to "place™ or may not safeguard against
"undue burden or expense."

The new reference ic trade secrets and other confidential
commercial information reflects existing law. The courts have
not given trade secrets automatic and complete immunity
against disclosure, but have in each case weighed their claim
to privacy against the need for disclosure. Frequently, they

have been afforded a limited protection., See, e.g., Covey 0il

Co. v, Continental 0il Co., 340 F.2d 993 (10th Cir. 1965) ;

Julius M. Ames Co., v. Bostitch, Inc., 235 F. Supp. 856 (S,D.N.Y

1964),

The subdivision contains new matter relating to sanctions.
When a motion for a protective order is made and the court is
disposed to deny it, the court may go a step further and issue
an order to provide or permit discovery. This will bring the
sanctions of Rule 37(b) directly into play. Since the court
has heard the contentions of all interested persons, an

affirmative order is Justified, See Rosenberg, Sanctions to

Effectuate Pretrial Discovery, 58 Col. L. Rev. 480, 492-493

(1958). 1In addition, the court may require the payment of

expenses incurred in relation to the motion,

Subdivision (d) - Sequence and Priority. This new provision

is concerned with the sequence in which parties may proceed
with discovery and with related problems of timing. The

principal effects of the new provision are first, to eliminate
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any fixed priority in the sequence of discovery, and second,
to make clear and explicit the court's power to establish priority
by an order issued in a particular case,

A priority rule developed by some courts, which confers
priority on the party who first serves notice of taking a
deposition, is unsatisfactory in several important respects:

First, this priority rule permits a party to establish
a priority running to all depositions as to which he has given
earlier notice., Since he can on a given day serve notice of
taking many depositions he is in a position to delay his
adversary's taking ofndepositions for an inordinate time.

Some courts have ruled that deposition priority also permits a
party to delay his answers to interrogatories and production

of documents. E.g., E, I, du Pont de Nemours & Co. v. Phillips

Petroleum Co., 23 F,R,D, 237 (D, Del., 1959); but Eﬁf Sturdevant v.

Sears Roebuck & Co,, 32 F,R,D, 426 (W.D. Mo. 1963).

Second, since notice is the key to priority, if both parties
wish to take depositions first a race results., See Caldwell-

Clements, Inc. v. McGraw-Hill Pub, Co., 11 F.R,D, 156 (S.D.N,Y, 1951)

(description of tactics used by parties). But the existing rules

on notice of deposition create a race with runners starting

from different positions. The plaintiff may not give

notice without leave of court until 20 days after commencement

of the action, whereas the defendant may serve notice

at any time after commencement. Thus, a careful and prompt defendant

can almost always secure priority. This advantage of defendants is
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fortuitous, because the purpose of requiring plaintiff to wait
20 days is to afford defendant an opportunity to obtain counsel,
not to confer priority.

Third, although courts have ordered a change in the
normal sequence of discovery on a number of occasions, e.g.,

Kaeppler v, James H. Mathews & Co., 200 F. Supp. 229 (E.D. Pa.

1961); Park & Tilford Distillers Corp, v, Distillers Co.,

19 F.R.D, 169 (S.D,N.Y. 1956), and have at all times avowed
discretion to vary the usual priority, most commentators are
agreed that courts in fact grant relief only for "the most
obviously compelling reasons." 2A Barron & Holtzoff, Federal

Practice and Procedure 44-47 (Wright ed. 1961); see also

Younger, Priority of Pretrial Examination in the Federal Courts—-

A Comment, 34 N,Y,U.L. Rev. 1271 (1959); Freund, The Pleading

and Pretrial of an Antitrust Claim, 46 Corn. L. Q. 555, 564 (1964).

Discontent with the fairness of actual practice has been evinced
by other observers, Comment, 59 Yale L. J. 117, 134-136 (1949);

Yudkin, Some Refinements in Federal Discovery Procedure,

11 Fed. B. J. 289, 296-297 (1951); Developments in the Law-

Discovery, 74 Harv. L. Rev. 940, 954-958 (1961),

Despite these difficulties, some courts have adhered to the
priority rule, presumably because it provides a test which is
easily understood and applied by the parties without much
court intervention. It thus permits deposition discovery to
function extrajudicially, which the rules provide for and the
courts desire. For these same reasons, courts are reluctant to

make numerous exceptions to the rule.
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The Columbia Survey makes clear that the problem of priority
does not affect litigants generally., It found that most
litigants do not move quickly to obtain discovery. 1In over
half of the cases, both parties waited at least 50 days. During
the first 20 days after commencement of the action--the period
when defendant might assure his priority by noticing depositions--
16 percent of the defendants acted to obtain discovery., A race
could not have occurred in more than 16 percent of the cases and
it undoubtedly occurred in fewer, On the other hand, five
times as many defendants as plaintiffs served notice of deposition
during the first 19 days. To the same effect, see Comment,

Tactical Use and Abuse of Depositions Under the Federal Rules,

59 Yale L., J. 117, 134 (1949).

These findings do not mean, however, that the priority
rule iz satisfactory or that a problem of priority does not
exist, The court decisions show that parties do battle on this
issue and carry their disputes to court. The statistics show
that these court cases are not typical. By the same token,
they reveal that more extensive exercise of judicial discretion
to vary the priority will not bring a flood of litigation, and
that a change in the priority rule will in fact affect only a
small fraction of the cases,

It is contended by some that there is no need to alter the
existing priority practice. In support, it is urged that there
is no evidence that injustices in fact result from present
practice and that, in any event, the courts can and do promulgate

local rules, as in New York, to deal with local situations and

issue orders to avoid possible injustice in particular cases,
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Subdivision (d) is based on the contrary view that the
rule of priority based on notice is unsatisfactory and unfair
in its operation. Subdivision (d) follows an approach adapted
from Civil Rule 4 of the District Court for the Southern District
of New York. That rule provides that starting 40 days after
commencement of the action, unless otherwise ordered by the
court, the fact that one party is taking a deposition shall not
prevent another party from doing so ""concurrently," 1In practice,
the depositions are not usually taken simultaneously; rather,
the parties work out arrangements for alternation in the taking
of depositions. One party may take a complete deposition and
then the other, or, if the depositions are extensive, one
party deposes for a set time, and then the other. See Caldwell-

Clements, Inc. v. McGraw-Hill Pub, Co., 11 F,R.D. 156 (S.D.N.Y,

1951).

In principle, one party's initiation of discovery should
not wait upon the other's completion, unless delay is dictated
by special considerations. Clearly the principle is feasible
with respect to all methods of discovery other than depositions.
And the experience of the Southern District of New York shows
that the principle can be applied to depositions as well. The
courts have not had an increase in motion business on this
matter., Once it is clear to lawyers that they bargain on an
equal footing, they are usually able to arrange for an orderly

succession of depositions without judicial intervention,




Professor Moore has called attention to Civil Rule 4 and suggested
that it may usefully be extended to other areas. 4 Moore's

Federal Practice 1154 (2d ed. 1966) .

The court may upon motion and by order grant priority
in a particular case. But a local court rule purporting to
confer priority in certain classes of cases would be inconsistent
with this subdivision and thus void,

Subdivision (e) - Supplementation of Responses. The rules

do not now state whether interrogatories (and questions at
deposition as well as requests for inspection and admissions)
impose a "continuing burden" on the responding party to supplement
his answers if he obtains new information. The issue is acute
when new information renders substantially incomplete or
inaccurate an answer which was complete and accurate when made,

It is essential that the rules provide an answer to this question,
The parties can adjust to a rule either way, once they know

what it is. See 4 Moore's Federal Practice 933.25[4] (24 ed.

1966) ,

Arguments can be made both ways. Imposition of a
continuing burden reduces the proliferation of additional Sets
of interrogatories. Some courts have adopted local rules
establishing such a burden. E.g., E.,D, Pa. R. 20(f), quoted in

Taggart v. Vermont Transp, Co., 32 F.R.D, 587 (E.D, Pa. 1963) ;

D. Me. R, 15(¢). Others have imposed the burden by decision,

E.g., Chenault v, Nebraska Farm Products, Inc,, 9 F.R.D, 529,

533 (D. Nebr. 1949). o0On the other hand, there are serious
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objections to the burden, especially in protracted cases.
Although the party signs the answers, it is his lawyer who
understands their Significance and bears the responsibility
to bring answers up to date., 1In a complex case all sorts of
information reaches the party, who little understands its
bearing on answers previously given to interrogatories, In
practice, therefore, the lawyer under a continuing burden
must periodically recheck all interrogatories and canvass
all new information. BRut a full set of new answers may no
longer be needed by the interrogating rarty. Some issues
will have been dropped from the case, some questions are

now seen as unimportant, and other questions must in any

event be reformulated, See Novick v, Pennsylvania R.R.,
18 F.R,D, 296, 298 (W.D. pa. 1955).

Subdivision (e) provides that a party is not under a
continuing burden except as expressly provided. gi. Note,

68 Harv. L. Rev. 673, 677 (1955), An exception is made as

routinely comes to each lawyer's attention, Many of the

decisions on the issue of a continuing burden have in fact
concerned the identity of witnesses., An exception is also
made as to expert trial witnesses in order to carry out the

provisions of Rule 26(b)(4)., See Diversified Products Corp,

Sports Center Co., 42 F,R.D. 3 (D, Md. 1967),
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Another exception is made for the situation in which a
party, or more frequently his lawyer, ontains actual knowledge
that a prior response is incorrect. ‘This‘exception does not
impose a duty to check the accuracy of prior responses, but it
prevents knowing concealment by a party or attorney. Finally,
a duty to supplement may be imposed by order of the court
in a particular case (including an order resulting from a
pretrial conference) or by agreement of the parties. A
party may of course make a new discovery request which requires
supplementation of prior responses.

The duty will normally be enforced, in those limited
instances where it is imposed, through sanctions imposed by

the trial court, including exclusion of evidence, continuance,

or other action, as the court may deem appropriate,

Rule 29, Stipulations Regarding The Faking o£f Depesitions
Discovery Procedure

Unless the court orders otherwise, If the pavties se

stipulate imn writingy the parties may by written stipulation

(1) provide that depositions may be taken before any person,

at any time or place, upon any notice, and in any manner and

when so taken may Le used like other depositions+, and (2) modify

the procedures provided by these rules for other methods

of discovery, except that stipulations extending the time

provided in Rules 33, 34, and 36 for responses to discovery

may be made only with the approval of the court.
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Advisory Committee's Note
There is no provision for stipulations varying the

procedures by waich methods of discovery other than depositions
are governed. It is common practice for parties to agree on
such variations, and the amendment recognizes such agreements
and provides a formal mechanism in the rules for giving them
effect. Any stipulation varying the procedures may be super -
seded by court order, and Stipulations extending the time for
response to disco&éry under Rules 33, 34, and 36 require court

approval,

Rule 30. Depositions Upon Qral Examination.

(a) When Depositions May Be Taken. After commencement of

the action, any party may take the testimony of any person,

including a party, by deposition upon oral examination. Leave

of court, granted with or without notice, must be obtained only

if the plaintiff seeks to take a deposition prior to the

expiration of 30 days after service of the summons and complaint

upon any defendant or service made under Rule 4(e), except that

leave is not required (1) if a defendant has served a notice

of taking deposition or otherwise sought discovery, or (2) if

special notice is given as provided in subdivision (b) (2) of

this ruie. The attendance of witnesses may be compelled by

subpoena as provided in Rule 45, The deposition of a person

confined in prison may be taken only by leave of court on such

— —C———— e —— ———

terms as the court prescribes.
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¢8> (b) Notice of Examination: Fime aneé Plase General

Requirements; Special Notice: Non-Stenographic Recording;

Production of Documents and Things; Deposition 2£ Organization,

_ll A party desiring to take the deposition of any person
upon oral examination shall give reasonable notice in writing
to every other party to the action. The notice shall state
the time and place for taking the deposition and the name and
address of each person to be examined, if known, and, if the
name is not known, a general description sufficient to identify

him or the particular class or group to which he belongs. If a

subpoena duces tecum is to be served on the person tc be

examined, the designation of the materials to be produced as

e e I R L USRS,

the notice,

52) Leave of court is not required for the taking of a

deposition by plaintiff the notice (A) states that the person

if
Eg be examined is about to go out of the district where the

action is pending and more than 100 miles from the place of

e S m—m—— ——— Sr—tr——— p———

trial, or is about to go out of the United States, or is bound

on a voyage to sea, and will be unavailable for examination

unless his deposition is taken before expiration of the 30-day

period, and (B) sets forth facts to support the statement. The

plaintiff's attorney shall sign the notice, and his signature

constitutes a certification by him that to the best of his

knowledge, informaiion, and belief the statement and supporting
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facts are true. The sanctions provided by Rule 11 are

applicable to the certification.

If a party shows that when he was §3rved with notice

under this subdivision (b) (2) he was unable through the

exercise of diligence to obtain counsel to represent him

at the taking of the deposition, the deposition may not Eg

used against him,

(3) on mesien ef any party upon whom ithe notise is
sexr¥edy the The court may for cause shown enlarge or shorten

the time~ for taking the deposition,

(4) The court may upon motion order that the testimony

at a deposition be recorded by other than stenographic_means,

in which event the order shall designate the manner of recording,

preserving, and filing the deposition, and may include other

provisions to assure that the recorded testimo.y will be

accurate and trustworthy, If the order is made, a party may

nevertheless arrange to have a stenographic transcription made

at his own expense.

(5) The notice to a party deponent may be accompanied

a request made in compliance with Rule 34 for the production

[

documents and tangible things at the taking of the

deposition. The procedure of Rule 34 shall apply to the request,

(6) A party may in his notice name as the deponent a

public or private corporation or a partnership or association

or governmental agency and designate with reasonable particularity

the matters on which examination is requested. The organization
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SO named shall Jesignate one or more officers, directors,

Or managing agents, or other persons who consent Eg testify

on its behalf, and may set forth, for each person designated,

the matters on which he will testify. The persons so

designated shall testify as to matters known or reasonably

available to the organization. This subdivision (b) (6) does

not preclude taking a deposition by any other procedure

authorized in these rules.

£b) Ordesrs fer the Proiteetien of Pariios ard Depoenentsy
After notiee is served fer taking a deposition by oral exami-
rRatioRy upon metion seasonably made by any party er ky the
Perser teo be oxamined and upor nebice and for goed eause
shewny the eeurt in whieh the aetien is PeRding may make ap
order that the depesitien shall net be takeny or that it may be
taken only at some designated ptaee ether than that stated in
the netieey; or that it wmay be Haken orly on writien irterrega-
toriesy or that eertmin mattess shall net be tnguired intey er
that the seepe ef the examination shall be limited o eertain
mattersy or that the examination shall be keld with ne one
Ppresent exeept the varties te the aetien anRd their efficers
e6¥ eeunsely er that mfber being sernied the depesitien shall
be epened enly by ender of the eeukrty ©¥ that seervet proeeesses -
develtepmontsy or researah need net he diselesedy o that she

parties shall simulianeeusiy £ile speeified decumenis gm



rRformation onelesed in sealed envelepes +t0 be opened as
diroeted by ihe eeurt+ or theo eeunt may make apy¥ ether ewrdeon
whieh jusitiee requires te preteet the party or witness fuem
&hReyaneey embarrassmenty; or OPPrOsSE+eRy

(c) Examination and Cross—Examination; Record of Examination;

Oath; Objections, Examination and cross-examination of witnesses

may proceed as permitted at the trial under the provisions

of Bglg 33&21. The officer before whom the deposition is to
be taken shall put the witness on oath and shall personally,
or by some one acting under his direction and in his presence,
record the testimony of the witness. The testimony shall be

taken stenographically or recorded by any other means ordered in

accordance with subdivision (b) (4) of this rule. -and If

requested by one of the parties, the testimony shall be

transcribed unless the parties agree otheunwiser

All objections made at the time of the examination to
the qualifications of the officer taking the deposition, or to
the manner of taking it, or to the evidence presented, or to
the conduct of any party, and any other objection to the
proceedings, shall be noted by the officer upon the deposition,
Evidence objected to shall be taken subject to the objections,
In lieu of participating in the oral examination, parties

served with Rotige ef taking a depesition may %t¥ensmit serve

written intesmesge vorios questions in a sealed envelope on the

——

party taking the deposition andg he shall transmit them to the

-
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officer, who shall propound them to the witness and record
the answers verbatim.

(d) Motion To Terminate or Limit Examination. At any
time during the taking of the deposition, on motion of any a
party or of the deponent and upon a showing that the examination
is being conducted in bad faith or in such manner as unreasonably
to annoy, embarrass, or oppress the deponent or party, the
court in which the action is pending or the court in the
district where the deposition is being taken may order the
officer conducting the examination to cease forthwith from
taking the deposition, or may limit the scope and manner of
the taking of the deposition as provided in subdivisien £b)

Rule 26(c). If the order made terminates the examination, it

shall be resumed thereafter only upon the order of the court
in which the action is pending. Upon demand of the objecting
party or deponent, the taking of the deposition shall be
suspended for the time necessary to make a motion for an order,
tn granting or vofusing sueh ender the eoust Hay impese uWpehn
eithor parity or uper ithe witness she reguiroment He pay sueh
6o5+5 ©F oxpenses as the eourt may deem reasornable. IBE

provisions of Rule 37(a)(4) apply to the award of expenses

incurred in relation to the motion.

(e) Submission to Witness; Changes; Signing, When the
testimony is fully transcribed the deposition shall be submitted

to the witness for examination and shall be read to or by him,
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unless such examination and reading are waived by the witness
and by the parties. Any changes in form or substance which

the witness desires to moke shall be entered upon the deposition
by the officer with a statement of the reasons given by the
witness for making them. The deposition shall then be

signed by the witness, unless the parties by stipulat.on waive
the signing or the witness is ill or cannot be found or refuses
to sign. If the deposition is not signed by the witness within

30 days of its submission to him, the officer shall sign it

and state on the record the fact of the waiver or of the
illness or absence of the witness or the fact of the refusal
to sign together with the reason, if any, given therefor; and
the deposition may then be used as fully as though signed
unless on a motion to suppress under Rule 32(d)£il the court
holds that the reasons given for the refuszi to sign require
rejection of the deposition in whole or in part.

(f) Certification and Filing by Officer; Exhibits; Copies;
Notice of Filing, (1) The officer shall certify on the deposition
that the witness was duly sworn by him and that the deposition
is a true record of the testimony given by the witness. He
shall then securely seal the deposition in an envelope indorsed
with the title of the action and marked "Deposition of [here
insert name of witness]" and shall promptly file it with the
court in which the action is pending or send it by registered

or certified mail to the clerk thereof for filing,
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Documents and things produced for inspection during

the examination of the witness, shall, upon the request of

a party, be marked for identification and annexed Eg and

returned with the depositiéﬁ, and may be inspected and copied

by any party, except that (A) the person producing the

materials may substitute copies tg Eg marked for identification,

if he affords to all parties fair opportunity to verify the

copies by comparison with the originals, and (B) if the person

producing ihe materials requests their return, the officer

shall mark them, give each party an opportunity to inspect

and copy them, and return them to the person producing them,

and the materials may then be used in the same manner as if

annexed Eg and returned with the deposition. Any party may

move for an order that the original be annexed to and

returned with the deposition to the court, pending final

disposition of the case.

(2) Upon payment of reasonable charges therefor, the
officer shall furnish a copy of the deposition to any party
or to the deponent,

(3) The party taking the deposition shall give prompt
notice of its filing to all other parties.

(g) Failure To Attend or To Serve Subpoena; Expenses.

(1) If the party giving the notice of the taking of a

deposition fails to attend and proceed therewith and another
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party attends in person or by attorney pursuant to the notice,
the court may order the party giving the notice to pay to such
other party the ameurn%t ef the reasonable expenses incurred by
him and his attorney in se attending, including reasonable
attorney's fees.

(2) If the party giving the notice of the taking of a
deposition of a witness fails to serve a subpoena upon him
and the witness because of such failure does not attend, and
if another party attends in person or by attorney because he
expects the deposition of that witness to be taken, the court
may order the party giving the notice to pay to such other
party the awmeur. of fkhe reasonable expenses incurred by him
and his attorney in se attending, including reasonable attorney's

fees,

Advisory Committee's Note

Subdivision (a). This subdivision contains the

provisicns of existing Rule 26(a), transferred here as part
of the rearraﬂgement relating to Rule 26, Existing Rule 30(a)
is transferred to 30(b)., Changes in language have been made
to conform to the new arrangement.

This subdivisior is further revised in regard to the
requirement of leave of court for taking a deposition. The
present procedure, requiring a plaintiff to obtain leave of

court if he serves notice of taking a deposition within 20
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days after commencement of the action, is changed in several
respects., First, leave is required by reference to the time
the deposition is to be taken rather than the date of serving
notice of taking, Second, the 20-~day period is extended to
30 days and runs from the service of summons and complaint
on any defendant, rather than the commencement of the action.
Cf. 111, S. Ct. R. 19-1, S-H Ill. Ann. Stat., § 101.19-1.
Third, leave is not required beyond the time that defendant
initiates discovery, thus showing that he has retained counsel,
As under the present practice, a party not afforded a reasonable
opportunity to appear at a deposition, because he has not
yet been served with process, is protected against use of
the deposition at trial against him. See Rule 32(a), transferred
from 26(d). Moreover, he can later redepose the witness if he
80 desires,

The purpose of requiring the plaintiff to obtain leave of
court is, as stated by thersdvisory Committee that proposed
the present lauaguage of Rule 26(a), to protect "a defendant
who has not had an opportunity to retain counsel and inform himself
as to the nature of the suit." Note to 1948 amendment of

Rule 26(a), quoted in 3A Barron & Holtzoff, Federal Practice

and Procedure 455-456 (Wright ed, 1958). 1In order to assure

defendant of this opportunity, the period is lengthened to

30 days. This protection, however, is relevant to the time of

- 62 -



|

taking the deposition, not to the time that notice is served.
Similarly, the protective period should run from the service
of process rather than the filing of the complaint with the
court, As stated in the note to Rule 26(d), the courts have
used the service of notice as a convenient reference point
for assigning priority in taking depositions, but with the
elimination of briority in new Rule 26(d) the reference point
is no longer needed. The new procedure is cansistent in
principle with the provisions of Rules 33, 34, and 36 as
revised,

Plaintiff is excused from obtaining leave even during
the initial 30-day period if he gives the special notice
provided in subdivision (b)(2). The required notice must
state that the person to be examined is about to go out of the
district where the action is pending and more than 100 miles
from the place of trial, or out of the United States, or on a
voyage to sea, and will be unavailable for examination unless
deposed within the 30-day period. These events occur most
often in maritime litigation, when seamen are transferred from

one port to another or are about to go to sea. Yet, therxr

are analogous situations in nonmaritime litigation, and although

the maritime problems are more common, a rule limited to claims

in the admiralty and maritime jurisdiction is not Justified.

In the recent unification of the civil and admiralty rules,

this problem was temporarily met through addition in Rule 26(a)

of a provision that depositions de bene esse may continue to be
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taken as to admiralty and maritime claims within the meaning
of Rule 9(h). It was recognized at the time that "a uniform
rule applicable alike to what are now civil actions and suits
in admiralty" was clearly preferable, but the de bene esse
procedure was adopted "for the time being at least." See

Advisory Committee's note in Report of the Judicial Conference:

Proposed Amendments to Rules of Civil Procedure 43-44 (1966).

The changes in Rule 30(a) and the new Rule 30(b) (2)
provide a formula applicable to ordinary civil as well as
maritime claims. They replace the provision for depositions
de bene esse., They authorize an early deposition without
leave of court where the witness is about to depart and,
unless his deposition is promptly taken, (1) it will be impossible
or very difficult to depose him before trial or (2) his deposition
can later be taken but only with substantially increased
effort and expense. Eﬁ. 5., S, Hai Chang, 1966 A,M.C, 2239
(S.D.N,Y., 1966), in which the deposing party is required to
prepay expenses and counsel fees of the other party's lawyer
when the action is pending in New York and depositions are to
be taken on the West Coast., Defendant is protected by a
provision that the deposition can not be used against him if
he was unable through exercise of diligence to obtain counsel

to represent him,
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The distance of 100 miles from place of trial is derived
from the de bene esse provision and also conforms to the reach
of a subpoena of the trial court, as provided in Rule 45(e).
See also S,D.N.Y. Civ. R, 5(a). Some parts of the de bene
esse provision are omitted from Rule 30(b)(2). Modern deposition
practice adeguately covers the witness who lives more than
100 miles away from place of trial, If a witness is aged or
infirm, leave of court can be obtained,

Subdivision (b). Existing Rule 30(b) on protective orders

has been transferred to Rule 26(c), and existing Rule 30{a)
relating to the notice of taking deposition has been
transferred to this subdivision, Because new material has
been added, subsection numbers have been inserted.

Subdivision (b)(l). 1If a subpoena duces tecum is to be

served, a copy thereof or a designation of the materials to
be produced must accompany the notice. Each party is thereby
enabled to prepare for the deposition more effectively.

Subdivision (b) (2). This subdivision is discussed in the

note to subdivision (a), to which it relates.

Subdivision (b)(3). This provision is derived from

existing Rule 30(a), with a minor change of language.

Subdivision (b)(4). 1In order to facilitate less expensive

procedures, provision is made for the recording of testimony by
other than stenographic means--e.g., by mechanical, electronic,

or photographic means, Because these methods give rise to
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problems of accuracy and trustworthiness, the party taking the
deposition is required to apply for a court order, The order is
to specify how the testimony is to be recorded, preserved,

and filed, and it may contain whatever additional safeguards

the court deems necessary,

Subdivision (b)(5). a provision is added to enable a

party, through service of notice, to require another party

to produce documents or things at the taking of his deposition,
This may now be done as to a nonparty deponent through use of
a subpoena duces tecum as authorized by Rule 45, but some
courts have held that documents may be secured from a party

only under Rule 34, See 2A Barron & Holtzoff, Federal Practice

and Procedure § 644.1 n. 83.2, § 792 n. 16 (Wright ed. 1961) .

With the elimination of ""good cause" from Rule 34, the reason
for this restrictive doctrine has disappeared, gi. N.Y.C,P.L.R,
§ 3111.

Whether production of documents or things should be
obtained directly under Rule 34 or at the deposition under this
rule will depend on the nature and volume of the documents
or things. Both methods are made available, When the documents
are few and simple, and closely related to the oral eéxamination,
ability to proceed via this rule will facilitate discovery,

If the discovering party insists on examining many and complex
documents at the taking of the deposition, thereby causing
undue burdens on others, the latter may, under Rules 26(c) or
30(d), apply for a court order that the examining party proceed

via Rule 34 alone.
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Subdivision (b) (6). A new provision is added, whereby a

party may name a corporation, partnership, association, or
governmental agency as the deponent and designate the matters
on which he requests examination, and the organization shall
then name one or more of its officers, directors, or managing
agents, or other persons consenting to appear and testify on
its behalf with respect to matters known or reasonably
available to the organization. g{. Alberta Sup. Ct. R. 255,
The organization may designate persons other than officers,
directors, and managing agents, but only with their consent.
Thus, an employee or agent who has an independent or conflicting
interest in the litigation--for example, in a personal injury
case--can refuse to testify on behalf c¢f the organization.

This procedure supplements the existing practice whereby
the examining party designates the corporate official to be
deposed. Thus, if the examining party believes that certain
officials who have not testified pursuant to this subdivision
have added information, he may depose them. On the other hand,
a court's decision whether to issue a protective order may take
account of the availability and use made of the procedures
provided in this subdivision.

The new procedure should be viewed as an added facility
for discovery, one which may be advantageous to both sides as
well as an improvement in the deposition process, It will

reduce the difficulties now encountered in determining, prior
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to the taking of a deposition, whether a particular employee

or agent is a "managing agent," See Note, Discovery Against

Corporations Under the Federal Rules, 47 Iowa L. Rev. 1006-

1016 (1962). It will curb the "bandying" by which officers
or managing agents of a corporation are deposed in turn but
each disclaims knowledge of facts that are clearly known to

persons in the organization and thereby to it. Cf. Haney v.

Woodward & Lothrop, Inec., 330 F.2d 940, 944 (4th Cir. 1964).

The provision should also assist organizations which find that an
unnecessarily large number of their officers and agents are

being deposed by a party uncertain of who in the organization

has knowledge. Some courts have held that under the existing
rules a corporation should not be burdened with choosing which

person is to appear for it. E.g., United States v. Gahagan

Dredging Corp., 24 F,R,D, 328, 329 (S,D,N.Y, 1958). This

burden is not essentially different from that of answering
interrogatories under Rule 33, and is in any case lighter
than that of an exan 1ing party ignorant of who in the
corporation has knoviledge.

Subdivision (¢). A new sentence is inserted at the beginning,

representing the transfer of existing Rule 26(c) to this
subdivision., Another addition conforms to the new provision
in subdivision (b) (4).

The present rule provides that transcription shall be
carried out ualess all parties waive it. 1In view of the many
depositions taken from which nothing useful is discovered, the

revised language provides that transcription is to be performed



if any party requests it. The fact of the request is relevant
to the exercise of the court's discretion in determin}ng who
shall pay for transcription.

Parties choosing to serve written questions rather than
participate personally in an oral deposition are directed to
serve their questions on the party taking the deposition, since
the officer is often not identified in advance., Confidentiality
is preserved, since the questions may be served in a sealed
envelope,

Subdivision (d). The assessment ot expenses incurred in

relation to motions made under this subdivision (d) is made
subject to the provisions of Rule 37(a). The standards for
assessment of expenses are more fully set out in Rule 37(a),
and these standards should apply to the essentially similar
motions of this subdivision.

Subdivision (e). The provision relating to the refusal

of a witness to sign his deposition is tightened through
insertion of a 30-day time period.

Subdivision (f)(1). A provision is added which codifies

in a flexible way the procedure for handling exhibits related
to the deposition and at the same time assures each party that
he may inspect and copy documents and things produced by a
nonparty witness in response to a subpoena duces tecum. As

a general rule and in the absence of agreement to the contrary

or order of the court, exhibits produced without objection are



to be annexed to and returned with the deposition, but a
witness miy substitute copies for purposes of marking and
he may obilsin return of the exhibits. The right of the
varties to inspect exhibits for identification and to make

copies is assured. Cf. N,Y.C,P.L,R, § 3116(c).

Rule 31. Depositions e£f Witnesses Upon Written Interregateries

Questions

(a) Serving tnterregatonies Questions; Notice. After

commencement of the action, any party may take the testimony

of any person, including a party, by deposition upon written

questions. The attendance of witnesses may ne compelled by

the use of subpoena as provided in Rule 45, The deposition of

a person confined in prison may be taken only by leave of court

on such terms as the court prescribes,

A party desiring to take %he a deposition e£ any Pe¥son
upon written interregateories questions shall serve then upon
every other party with a notice stating (1) the name and address

of the person who is to answer them, if known, and if the name

is not known, a general description sufficient to identify

him or the particular class or group to which he belongs, and

(2) the name or descriptive title and address of the officer bhefore

whom the deposition is to be taken. A deposition upon written

=

questions may be taken of a public or private corporatiocn or a

partnership or association or governmental agency in accordance

with the provisions of Rule 30(b) (6) .
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Within 30 30 days thewxeaftes after ﬁhe notice and written

questions are served, a party se served may serve cross

intorregaterios questions upon the party propesing te take the

depesiiienr all other parties . Within & lg days thewxeafter the

tattor after being served with cross questions, a party may serve

redirect interregatories questions upon all other parties. a

party whe has served eress interregaderies, Within 3 10 days
~“fter being served with redirect interregaievies questions, a

party may serve recross interregateries questions upon all other

A——

parties. +the pariy propesing +te itake the depesitieny The court

may for cause shown enlarge or shorten the time.

(b) Officer To Take Responses and Prepare Record. A copy
of the notice and copies of all intesregateries questions served
shall be delivered by the party taking the deposition <o the
officer designated in the notice, who shall proceeq promptly,
in the manner provided by Rule 30(c), (e), and (f), to take the
testimony of the witness in response to the interregateries
questions and to prepare, certify, and file or mail the deposition, ‘
attaching thereto the copy of the notice and the intersegateries
questions received by him.

(c) Notice of Filing. When the deposition is filed the
party taking it Sha119promptly give notice thereof to all other
parties,.

{d) orders for ithe Preieetion 6f Parties and Deponenisy

After the serviee of intervegatorvies ard prier e the baling eof
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the %estimery ex tho deperenty the eeurt in whieh the aetien
+5 pordirgy on met-eR prowpily made by a pariy er a depeneniy
wpen notiee and zosd eause shewny may make any erder speeified
in Rule 30 whieh is mpproepriate and just er ar order that the
depoesitien shall net be itrken hefoere the efficer desigrated

¥R the netiee or that it shatl ret be taken exvept upen eral

examiRa OBt

Advisory Committee's Note
Confusion is created by the use of the same terminology
to describe both the taking of a deposition upon "written
interrogatories'" pursuant to this rule and the serving of
"written interrééatoriés” upon parties pursuant to Rule 33,
The distinction between these two modes of discovery will be
more readily and clearly grasped through substitution of the

word '"questions'" for "interrogatories'" throughout this rule.

Subdivision (a). A new paragraph is inserted at the

beginning of this subdivision to conform to the rearrangement
of provisions in Rules 26(a), 30(a), and 30(b).

The revised subdivision permits designation of the deponent
by general description or by class or group. This conforms
to the practice for depositions on oral examination.

The new procedure provided in Rule 30(b) (6) for tak+ing the
deposition of a corporation or other organization throuéh persons

designated by the organization is incorporated by reference.
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The service of all questions, including cross, redirect,
and recross, is to be made on all parties. This will inform
the parties and enable them to participate fully in the
procedure,

The time allowed for service of cross, redirect, and
recross questions has been extended. Experience with the
existing time limits shows them to be unrealistically short,
No special restriction is placed on the time for serving
the notice of taking the deposition and the first set of
juestions. Since no party is required to serve cross questions
less than 30 days after the notice and questions are served,
the defendant has sufficient time to obtain counsel, The
court may for cause shown enlarge or shorten the time.

Subdivision (d). Since new Rule 26(c) provides for

protective orders with respect to all discovery, and expressly
provides that the court may order that one discovery device be
used in place of another, subdivision (d) is eliminated as
unnecessary., -

iale 32, Effeet of Errors ané frvegularitieos in Depesitiens

)

Use of Depositions in Court Proceedings

[Special Note: The provisions of Rule 32(a), (b), and ¢ )

set out below represent the transfer of Rules 26(d: . (e), anc¢ .z1)
with a few amendments. To enable the reader to discinguish chsily

between transferred material and amendments of material, the
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provisions are presented within brackets and in roman type
as they have heretofore appeared in Rule 26, with line deletions
and italics representing the changes made. |

[€d) (a) Use of Depositions. At the trial or upon the
hearing of a motion or an interlocutory procceeding, any part
or all of a deposition, so far as admissible under the rules of

evidence applied as though the witness were then present and

testifying, may be used against any party who was present or

represented at the taking of the deposition or who had dme

reasonable notice thereof, in accordance with any eme of the

following provisions:

(1) Any deposition may be used by any party for the purposa
of contradicting or impeaching the testimony of deponent as a
witness,

(2) The deposition of a party or of any one who at the
time of taking the deposition was an officer, director, or

managing,agentL Oor a person designated under Rule 30(b) (6) or

31(a) to testify on behalf of a public or private corporation,

partnership or association or governmental agency which is a

party may be used by an adverse party for any purpose,

(3) The deposition of a witness, whether or not a party,
may be used by any party for any purpose if the court finds:
iy Sﬁl that the witness is dead; or 24 SEL that the witness is
at a greater distance than 100 miles from the place of trial or
hearing, or is out of the United States, unless it appears that

the absence of the witness was procured by the party offering
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the deposition; or 3y igl that the witness is unable to attend
or testify because of age, illness siekmess, infirmity, or
imprisonment; or 45 igl that the party offering the deposition
has been unable to procure the attendance of the witness by
subpoena; or 5y igl upon application and notice, that such
exceptional circumstances exist as to make it desirable, in the
interest of justice and with due regard to the importance of
presenting the testimony of witnesses orally in open court,
to allow the deposition to be used.

(4) If only part of a deposition is offered in evidence
by a party, an adverse party may require him to introduce all ef

%t whieh is welewvant e any other part which ought in fairness

to be considered with the part introduced, and any party may

introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect

the right to use depositions previously taken; and, when an
action in any court of the T'nited States or of any state has
been dismissed and another action involving the same subject
matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions
lawfully taken and duly filed in the former action may be used
in the latter as if originally taken therefor,

£e) LEL Objections to Admissibility., Subject to the

provisions of Rules 28(b) and 32¢e) subdivision (d) (3) of this

rule, objection may be made at the trial or hearing to receiving
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in evidence any deposition or part thereof for any reason
which would require the exclusion of the evidence if the
witness were then present and testifying.

€£> (c) Effect of Taking or Using Depositions. A party

shaid does not be deemed e make a person his own witness for

any purpose by taking his deposition. The introduction in
evidence of the deposition or any part thereof for any purpose
other than that of contradicting or impeaching the deponent
makes the deponent the witness of the party introducing the
deposition, but this shall not apply to the use by an adverse

party of a deposition under as desewnibed in paragraph (3) of

subdivisien {d) subdivision (a) (2) of this rule. At the trial

or hearing any party may rebut any relevant evidence contained
in a deposition whether introduced by him or by any other
party,]

(d) Effect of Errors and Irregularities in Depositions.

£a) (1) As to Notice. All errors and irregularities in
the notice for taking a deposition are waived unless written
objection is promptly served upon the party giving the notice.

€b) ﬁgl As to Disqualification of Officer. Objection to
taking a deposition because of disqualification of the officer
before whom it is to be taken is waived unless made before
the taking of the deposition begins or as soon thereafter as
the disqualification becomes known or could be discovered with

reasonable diligence,
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Lo igl As to Taking of Deposition.

£33 iél Objections to the competency of a witness or to
the competency, relevancy, or materiality of testimony are not
waived by failure to make them before or during the taking
of the deposition, unless the ground of the objection is one
which might have been obviated or removed if presented at that
time.

£2)> £§l Errors and irregularities occurring at the oral
examination in the manner of taking the deposition, in the
form of the questions or answers, in the oath or affirmation,
or in the conduct of parties, and errors of any kind which might
be obviated, removed, or cured if promptly presented, are waived
unless seasonable objection thereto is made at the taking of
the deposition,

£33} igl Objections to the form of written irterrogatories
questions submitted under Rule 31 are waived unless served in
writing upon the party propounding them within the time allowed
for serving the succeeding cross or other tRterrogrbtonies
questions and within 3 E days after service of the last
interregateries questions authorized.

£dy Lil As to Completion and Return of Deposition. Errors
and irregularities in the manner in which the testimony is
transcribed or the deposition is prepared, signed, certified,

sealed, indorsed, transmitted, filed, or otherwise dealt with

- 77 -




by the officer under Rules 30 and 31 are waived unless a motion
to suppress the deposition or some part thereof is made with
reasonable promptness after such defect is, or with due

diligence might have been, ascertained.

Advisory Committee's Note

As part of the rearrangement of the discovery rules, existing
subdivisions (d), (e), and (f) of Rule 26 are transferred to
Rule 32 as new subdivisions (a), (b), and (c). The provisions
of Rule 32 are retained as subdivision (d) of Rule 32 with
appropriate changes in the lettering and numbering of subheadings.
The new rule is given a suitable new title. A beneficial by-
product of the rearrangement is that provisions which are
naturally related to one another are placed in one rule.

A change is made in new Rule 32(a), whereby it is made
clear that the rules of evidence are to be applied to depositions
offered at trial as though the deponent were then present and
testifying at tvial. This eliminates the possibility of
certain technical hearsay objections which are based, not on
the contents of deponent's testimony, but on his absence from
court., The language of present Rule 26(d) does not appear to
authorize these technical objections, but it is not entirely
clear. Note present Rule 26(e), transferred to Rule 32(b);

see 2A Barron & Holtzoff, Federal Practice and Procedure 164-166

(Wright ed. 1961),
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An addition in Rule 32(a) (2) provides for use of a
deposition of a person designated by a corporation or other
organization, which is a party, to testify on its behalf,

This complements the new procedure for taking the deposition

of a corporation or other organization provided in Rules 30(b) (6)
and 31(a). The addition is appropriate, since the deposition

is in substance and effect that of the corporation or other
organization which is a party.

A change is made in the standard under which a party
offering part of a deposition in evidence may be required to
introduce additional parts of the deposition. The new standard
is contained in a proposal made by the Advisory Committee on
Rules of Evidence. See Rule 1-07 and accompanying Noté,
Preliminary Draft of Proposed Rules of Evidence for the United
States District Courts and Magistrates 21-22 (March, 1969),

References to other rules are changed to conform to the
Tearrangement, and minor verbal changes have been made for
clarification. The time for objecting to written questions

served under Rule 31 is slightly extended.

Rule 33. Interrogatories to Parties,

(a) Availability; Procedures for Use. Any party may serve

upon any edwerse other party written interrogatories to be

answered by the party served or, if the party served is a public
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Oor private corporation or a partnership or association or

governmental agency, by any officer or agent, who shall

furnish such information as is available to the party., Interrog-

atories may, without leave of court, be served upon the plaintiff

after commencement of the action and upon any other party with

or after service of the summons and complaint upon that party.

and witheut leave ef eourty oxeeopt thaty if senvies is made by
the pimintiff within 10 days aftes sueh eommoneemensy leave of
eourt gvanied with er witheous netiee must fiwst be ebtainedr
The intenvegaitenies

Each interrogatory shall be answered separately and fully

in writing under oathTL unless if.iﬁ objected to, EE which event

the reasons for cbjection shall EE stated in lieu of an

answer. The answers shail are to be signed by the person

making them§L and the objections signed by the attorney making them.

the The party upon whom the interrogatories have been served

shall serve a copy of the answers, and objections if any, en the

party submitting Hhe tntervregatories within 15 day¥s after fhe
ge¥rviee of the tnterrogatories; unless ihe eeurty; on metion and
netiee and for goed eause shewny eniarges eor sheriens the times

within 30 days after the service of the interrogatories, except

that a defendant may serve answers or objections within 45 days

after service of the summons and complaint upon that defendant.

The court may allow a shorter or longer time. Widhin 26 dayg

after serviee of tnteprrogateries g perty may sServe writien
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objeetions theorete tegethes With a rRebtiee of hoearing the
ebjeetiens at the carliest praetieable Himer Anrsweres teo
tnterrogatories to whieh ebjeetion is5 made shall be doferxed

until tho objeetieons are determineds+ The party submitting

the interrogatories may move for an order under Rule 37(a)

with respect to any objection to or other failure to answer

an interrogatory.

(b) Scope; Use 3£ Trial, Interrogatories may relate to

any matters which can be inquired into under Rule 26(b), and
the answers may be used to the same extent permitted EX the
Eﬂigi gi evidencq. 8s previdod iR Rule 26{d) for the use eof
the dopesitien of a parbtys trterrogateories may be sonved
efter a depesition has been takeny and a depesitien may be
seught after intervegatories have been arsweredy but the eeurty
or metior of the dopenent or the pepty intorregatedy may make
sueh preteetive erder as Fustiee may reoguirer The number of
tnterrogatories or of sets of tntorvogatories to be seryed is
ret rimited exeept as justiee ¥reguires to peetest the pardy
£¥om anRRO¥aReoy ©%¥pensey embarrassmeorRty o8 oppressionr The
provisions of Rule 304{b) are appiicable fer the proteetion ef
the party £veom whom answers +e inteorregatories are seught
uvpdeor this suler

An interrogatory otherwise proper

not necessarily

is
objectionable merely because an answer to the interrogatory

involves an opinion or contention that relates to fact or the

application of law to fact, but the court may order that sucﬁ‘
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an interrogatory need not be answered until after designated

discovery has been completed or until a pre-trial conference

or other later time.

(c) Option to Produce Business Records. Where the answer

to an interrogatory may be derived or ascertained from the

business records of the party upon whom the interrogatory has

been served or from an examination, audit or inspection of such

business records, or from a compilation, abstract or summary

based thereon, and the burden of deriving or ascertaining the

answer is substantially the same for the party serving the

interrogatory as for the party served, it is a sufficient answer

to such interrogatory to specify the records from which the

answer may be derived or ascertained and to afford to the party

serving the interrogatory reasonable opportunity to examine,

audit or inspect such records and to make copies, compilations,

abstracts or summaries,

Advisory Committee's Note

Subdivision (a). The mechanics of the operation of Rule 33

are substantially revised by the proposed amendmert, with a

view to reducing court intervention. There is general agreement
that interrogatories spawn a greater percentage of objections
and motions than any other discovery device. The Columbia
Survey shows that, although half of the litigants resorted to
depositions and about one-third uséd interrogatories, about

65 percent of the objections were made with respect to
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interrogatories and 26 perceiuat related to depositions. See

also Speck, The Use of Discovery in United States District Courts,

60 Yale L.J, 1132, 1144, 1151 (1951); Note, 36 Minn, L. Rev.
364, 379 (1952),

The procedures now provided in Rule 33 seem calculated tu
encourage objections and court motions. The time periods now

allowed for responding to interrogatories -- 15 days for answers

and 10 days for objections -- are too short. The Columbia
Survey shows that tardy response to interrogatories is common,
virtually expected. The same was reported in Speck, supra,
60 Yale L, J, 1132, 1144, The time pressures tend to encourage
objections as a means of gaining time to answer.

The time for objections is even shorter than for answers,
and the party runs the risk that if he fails to object in time

he may have waived his objections. E.g., Cleminshaw v. Beech

Aircraft Corp., 21 F,R,D, 300 (D, Del., 1957); see 4 Mocre's

Federal Practice, ¢ 33.27 (2d ed. 1966); 2A Barron & Holtzoff,

Federal Practice and Prccedure 372-373 (Wright ed. 1961). It

often seems easier to object than to seek an extension of time.
Unlike Rules 30(d) and 37(a), Rule 33 imposes no sanction of
?
expenses on a party whose objections are cleérly unjustified,
Rule 33 assures that the objections will lead directly to
court, through its requirement that they be served with a
notice of hearing. Although this procedure does not preclude

an out-of-court resolution of the dispute, the prccedure tends
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to discourage informal negotiations, If answers are served
and they are thought inadequate, the interrogating party may
move under Rule 37(a) for an order compelling adequate answers.
There is no assurance that the hearing on objections and that
on inadequate answers will be heard together.

The amendment improves the procedure of Rule 33 in the
following respects:

(1) The time allowed for response is increased to 30 days
and this time period applies to both answers and objections,
but a defendant need not respond in less than 45 days after
service of the summons and complaint upon him. As is true under
existing law, the responding party who believes that some parts
or all of the interrogatories are objectionable may choose to
seek a protective order under new Rule 26(c) or may serve
objections under this rule. Uuless he applies for a protective
order, he is required to serve answers or objections in response
to the interrogatorics, subject to the sanctions provided in
Rule 37(d). Answers and objections are served together, so that
a response to each interrogatory is encouraged, and any failure
to respond is easily noted,.

(2) In view of the enlarged time permitted for response,
it is no longer necessary to require leave of court for service
of interrogatories. The purpose of this requirement -- that
defendant have time tc obtain counsel before a response must
be made -- is adequately fulfilled by the requirement that
interrogatories be served upon a party with or after service of

the summons and complaint upon him,
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Some would urge that the plaintiff nevertheless not be
permitted to serve interrogatories with the complaint, They
fear that a routine practice might be invited, whereby form
interrogatories would accompany most complaints. More
fundamentally, they feel that, since very general complaintst
are permitted in present-day pleading, it is fair that the
defendant have a right to take the lead in serving interrogatories.
(These views apply also to Rule 36.) The amendment of Rule 33
rejects these views, in favor of allowing both parties to g0
forward with discovery, each free to obtain the information
he needs respecting the case.

(3) If objections are made, the burden is on the interrogating
party to move under Rule 37(a) for a court order compelling
answers, in the course of which the court will pass on the
objections., The change in the burden of going forward does not
alter the existing obligation of an objecting party to Justify

his objections. E.g., Pressley v, Boehlke, 33 F,R.D., 316

(W.D.N.C, 1963), TIf the discovering party asserts that an
answer is incomplete or evesive, again he may look to Rule 37(a)
for relief, and he should add this assertion to his motion to
overrule objections. There is no requirement that the parties

consult informally concerning their differences, but the new

procedure should encourage consultetion, and the court may by

local rule require it.
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The proposed changes are similar in approach to those
adopted by California in 1961, See Calif. Code Civ. Proc. § 2030(a).
The experience of the Los Angeles Superior Court is informally
reported as showing tbat the California amendment resulted in
a significant reduction in court motions concerning
interrogatories. Rhode Island takes a similar approach. See
R. 33, R,I.R, Civ. Procs- - ©6fficial Draft, p. 74 (Boston Law Book
Co.).

A change is made in subdivision (a) which is not related
to the sequence of procedures, The restriction to "adverse"
parties is eliminated. The courts have generally construed this
restriction as precluding interrogatories unless an issue between
the parties is disclosed by the pleadings -- even though the

parties may have conflicting iﬁterests. E.g., Mozeika v,

Kaufman Construction Co., 25 F.,R.D., 233 (E.D, Pa. 1960) (plaintiff

and third-party defendant); Biddle v. Hutchinson, 24 FP,R.D. 256

(M.D. Pa. 1959) (vo-defendants). The resulting distinctions

have often been ! ~ghly technical. 1In Schlagenhauf v. Holder,

379 U.S, .u4 (196+%), the Supreme Court rejected a contention
that examination under Rule 35 could be had only against an
"opposing" party, as not in keeping "with the aims of a liberal,
nontechnical application of the Federal Rules." 379 U.S, at 116.
Eliminating the requirement of "adverse" parties from Rule 33
brings it into line with all other discovery rules,

A second change in subdivision (a) is the addition of the

term "governmental agency" to the listing of organizations whose
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answers are to be made by any officer or agent of the organization.
This does not involve any change in existing law, Compare the
similar listing in Rule 30(b) (6).

The duty of a party to supplement his answers to interrogatories
is governed by a new provision in Rule 26(e).

Subdivision (b). There are numerous and conflicting decisions

on the question whether and to what extent interrogatories are
limited to matters "of fact,"” or may elicit opinions, contentions,

and legal conclusions. Compare, e.g., Payer, Hewitt & Co. v.

Bellanca Corp., 26 F,R,D, 219 (D, Del. 1960) (opinions bad);

Zinsky v, New York Central R.R., 36 F,R.D, 680 (N.D, Ohio 1964)

(factual opinion or contention good, but legal theory bad);

United States v, Caréer Products, Inc., 28 F.R.,D. 373 (5.L.N.Y,

1961) (factual contentions and legal theories bad) with Taylor v,

Sound Steamship Lines, Inc., 100 F. Supp. 388 (D. Conn. 1951)

(opinions good); Bynum v, United States, 36 F,R.D, 14 (E.D. La.

1964) (contentions as to facts constituting negligence good).
For lists of the many conflicting authorities, see 4 Moore's

Federal Practice ¢ 33.17 (2d ed. 19€5": 2A Barro» & iicitzoff,

Federal Practice and Procedure § 768 :wright ed. 1961).

Rule 33 is amended to provide that an inierrogatory is not
objectionable merely because it calls for an opinion or contention
that relates to fact or the application or law to fact. Efforts
to draw sharp lines between facts and opinions have invariably

been unsuccessful, and the clear trend of the cases is to
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permit "factual'" opinions. As to requests for opinions or
conientions that call for the application of law to fact, they
can be most useful in narrowing and sharpening the issues, which

is a major purpose of discovery. See Diversified Products

Corp. v. Sports Center Co., 42 F,R,D, 3 (D, Md. 1967); Moore,

supra; Field & McKusick, Maine Civil Practice § 26.18 (1959).

On the other hand, under the new language interrogatories may
not extend to issues of "pure law," i.e,, legal issues unrelated

to the facts of the case. Cf. United States v. Maryland & Va.

Milk Producers Assn., Inc., 22 F,R,D, 300 (D, D.C, 1958).

Since interrogatories involving mixed questions of law
and fact may create disputes between the partieé which are
best resolved after much or all of the other discovery has been
completed, the court is expressly authorized to defer an answer.
Likewise, the court may delay determination until pretrial
conference, if it believes that the dispute is best resolved in
the presence of the judge.

The principal question raised with respect to the cases
nermitting such interrogatories is whether they reintroduce
undesirable aspects of the prior pleading practice, whereby
parties were chained to misconceived contentions or theories,
and ultimate determination on the merits was frustrated. See

James, The Revival of Bills of Particulars under the Federal

Rules, 71 Harv. L. Rev, 1473 (1958). But there are few if any

instances in the recorded cases demonstrating that such
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frustration has occurred. The general rule governing the use
of answers to interrogatories is that under ordinary circumstances

they do not limit proof. See, e.g., McElroy v. United Air Lines,

Inc., 21 F,R.,D, 100 (W,D, Mo. 1967); Pressley v. Boehlke, 33 F.R.D.

316, 317 (W.D.N,C, 1963)., Although in exceptional circumstances
reliance on an answer may cause such prejudice that the court
will hold the answering party bound to his answer, e.g.,

Zielinski v, Philadelphia Piers, Inc., 139 F. Supp. 408

(E.D, Pa. 1956), the interrogating party will ordinarily not
be entitled to rely on the unchanging character of the answers
he receives and cannot base prejudice on such reliance. The
rule does not affect the power of a court to permit withdrawal
or amendment of answers to interrogatories.

The use of answers to interrogatories at trial is made
subject to the rules of evidence. The provisions governing
use of depositions, to which Rule 33 presently refers, are not
entirely apposite to answers to interrogatories, since deposition
practice contemplates that all parties will ordinarily

participate through cross-examination. See 4 Moore's Federal

Practice § 33.29[1] (2d ed. 1966).
Certain provisions are deleted from subdivision {(b) because
they are fully covered by new Rule 26(c) providing for
protective orders and Rules 26(a) and 26(d). The language of
the subdivision is thus simplified without any change of substance.

Subdivision (c). This is a new subdivision, adapted from

Calif. Code Civ. Proc. § 2030(c), relating especially to
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interrogatories which require a party to engage in burdensome

Or expensive research into his own business records in order

to give an answer. The subdivision gives the party an option

to make the records available and place the burden of research
on the;party who seeks the information., "This provision,

without undermining the liberal scope of interrogatory discovery,
places the burden of discovery upon its potential benefitee,"

Louisell, Modern California Discovery, 124-125 (1963), and

alleviates a problem which in the past has troubled Federal courts.

See Speck, The Use of Discovery in United States District Courts,

60 Yale L. J. 1132, 1142-1144 (1951). The interrogating party
is protected against abusive use of this provision through

the requirement that the burden of ascertaining the answer be
substantially the same for both sides. A respondent may not
impose on an interrogating party a mass of records as to which
research is feasible only for one familiar with the records.
At the same time, the respondent unable to invoke this subdivision
does not on that account lose the protection available to him
under new Rule 2b(c) against oppressive or unduly burdensome
Oor expensive interrogatories. And even when the respondént
successfully invokes the subdivision, the court is not
deprived of its usual power, in appropriate cases, to require
that the interrogating party reimburse the respondent for the

expense of assembling his records and making them intelligible,
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Rule 34+ Diseevery anrd Preduetion of Beeumenits and Things fem
inspeetieny Gepringy 0¥ Phoetegraphing

Upen metier of any party shewing geod eause themefer and
©pOR Retiee o nll other partiesy and subjeet 46 the preuvisiens
©f Rule 30(b)y the eeurt imn whieh aR reti6R i5 pording may
1) order any pasity o preduee and permit the inspeebien and
oepying o¥ photographingy by or» on behalf of the meviRg partuy
ef any deosignated doeumentsy papoersy beeksy aceeuntsy lettersy
phetsgrephsy objeetsy er tangible thingsy Red privilegedy
whieh eenstitute or eentain ovidonee melating 40 ary of Lhe
mattors within the seepe of the exawmination powmibtied by
Rute 26(b) and whieh ave in his pescessieny oeustedyy OR GeRbtreL4
¥ (2) ouvder an¥ party 46 permit enbtry upen dosignated kand om
otheor prepevrty in his possessicr or eentsel £or the purpese ef
+REPOOLIREy MORSHPEIREy SUBVOYEREy O phetegraphing the preperty
e¥ any desigrated ebieet or operatier thereer within the seepe
of the examinatior pesmitted by Rule 26{b)+ The erder shall
speexfy the timey plaeey and mannes of making the inspeesien
ard taking the eepies and phetographs and maw presesibe sueb
terms and oorditiens as are Fusby -

Rule 34. Production of Documents and Things and Entry Upon Land
for Inspection and Other Purposes

(a) Scope. Any party may serve on any other party a

request (1) to produce and permit the party making the request,

or someone acting on his behalf, to inspect and copy, any designated

documents (including writings, drawings, graphs, charts,
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photographs, phono-records, and other data compilations from

which information can be obtained, translated through detection

devices into reasonably usable form when translation is

practicably necessaryjor to inspect and copy, test, or sample

any tangible things which constitute or contain matters within

the scope of Rule 26(b) and which are in the possession, custody

or control of the party upon whom the request is served; or

(2) to permit entry upon designated land or other property in

the possession or control of the party upon whom the request

is served for the purpose of inspection and measuring, surveying,

photographing, testing, or sampling the property or any designated

object or operation thereon, within the scope of Rule 26(b).

(b) Procedure. The request may, without leave of court,

be served upon the plaintiff after coumencement of the action

and upon any other party with or after service of the summons

and complaint upon that party. The request shall set forth the

items to be inspected either by individual item or by category,

and describe each item and category with reasonable particularity,

The request shall specify a reasonable time, place, and manner

of making the inspection and performing the related acts.

The party upon whom the request is served shall serve a

written response within 30 days after the service of the request,

except that a defendant may serve a response within 45 days

after service of the summons and complaint upon that defendant.

The court may allow a shorter or longer time. The response
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shall state, with respect to each item or category, that

inspection and related activities will be permitted as requested,

unless the request is objected to, in which event the reasons

for objection shall EE stated, If objection ii made £2 part 2£

an item or category, the part shall Bg specified, The party

submitting the request may move for an order under Rule 37(a) with

respect to any objection to or other failure to respond to the

request or any part thereof, or any failure to permit inspection

as requested.

(c) Persons Not Parties, This rule does not preclude an

independent action against a person not a party for production

of documents and things and permission to enter upon land.

Advisory Committee's Note

Rule 34 is revised to accomplish the following major changes
in the existing rule: (1) to eliminate the requirement of good
cause; (2) to have the rule operate extrajudicially; (3) to
include testing and sampling as well as inspecting or photographing
tangible things; and (4) to make clear that the rule does not
preclude an independent action for analogous discovery against
persons not parties,

Subdivision (a). Good cause is eliminated because it has

furnished an uncertain and erratic protection to the parties from
whom production is sought and is .now rendered unnecessary by
virtue of the more specific provisions added to Rule 26 (b)
relating to materials assembled in preparation for trial and to
experts retained or consulted by parties,
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The good cause requirement was originally inserted in
Rule 34 as a general protective provision in the abhsence of
experience with the specific problems that would arise thereunder.
As the note to Rule 26(b)(3) on trial preparation material makes
clear, good cause has been applied differently to varying classes
of documents, though not without confusion. It has often been
said in court opinions that good cause requires a consideration
of need for the materials and of alternative means of obtaining
them, i;g., something more than relevance and lack of privilege.
But the overwhelming proportion of the cases in which the formula
of good cause has been applied to require a special showing are
those involving trial preparation. In practice, the courts have
not treated documents as having a special immunity to discovery
simply because of their being documents, Protection may be
afforded to claims of privacy or secrecy or of undue burden
or expense under what is now Rule 26(c) (previously Rule 30(b)).
To be sure, an appraisal of '"undue'" burden inevitably entails
consideration of the needs of the party seeking discovery. With
special provisions added to govern trial preparation materials
and experts, there is no longer any occasion to retain the
requirement of good cause.

The revision of Rule 34 to have it operate extrajudicially
rather than by court order, is to a large extent a reflection
of existing law office practice. The Columbia Survey shows

that of the litigants seeking inspection of documents or things,
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only about 25 percent filed motions for court orders., This minor
fraction nevertheless accounted for a significant number of
motions. About half of these motions were uncontested and in
almost all instances the party seeking production ultimately
prevailed, Although an extrajudicial procedure will not
drastically alter existing practice under Rule 34 -- it will
conform to it in most cases -- it has the potential of saving
court time in a substantial though proportionately small number
of cases tried annually.

The inclusion of testing and sampling of tangible things
and objects or operations on land reflects a need frequently
encountered by parties in preparation for trial. If the
operation of a particular machine is the basis of a claim for
negligent injury, it will often be necessary to test its
operating parts or to sample and test the products it is
producing. Cf. Mich. Gen. Ct. R. 310.1(1) (1963) (testing
authorized).

The inclusive description of "documents" is revised to
accord with changing technology. It makes clear that Rule 34
applies to electronic data compilations from which information
can be obtained only with the use of detection devices, and
that when the data can as a practical matter be made usable by
the discovering party only through respondent's devices,

respondent may be required to use his devices to translate the
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data into usable form. In many instances, this means that
respondent will have to supply a print-out of computer data.
The burden thus placed on respondent will vary from case

to case, and the courts have ample power under Rule 26(c) to
protect respondent against undue burden or expense, either by
restricting discovery or requiring that the discovering party
pay costs., Similarly, if the discovering party needs to check
the electronic source itself, the court may protect respondent
with respect to preservation of his records, confidentiality
of nondiscoverable matters, and costs.

Subdivision (b). The procedure provided in Rule 34 is

essentially the same as that in Rule 33, as amended, and the
discussion in the note appended to that rule is relevant to

Rule 34 as well. Problems peculiar to Rule 34 relate to the
specific arrangements that must be worked out for inspection

and related acts of copying, photographing, testing, or sampling.
The rule provides that a request for inspection shall set forth
the items to be insnected either by item or category, describing
each with reasonable particularity, and shall specify a
reasonable time, place, and manner of making the inspection.

Subdivision (c¢). Rule 34 as revised continues to apply

only to parties., Comments from the bar make clear that in the
preparation of cases for trial it is occasionally necessary to

enter land or inspect large tangible things in the possession
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of a person not a party, and that some courts have dismissed
independent actions in the nature of bills in equity for such
discovery on the ground that Rule 34 is prezmptive. While an
ideal solution to this problem is to provide for discovery against
persons not parties in Rule 34, both the jurisdictional and
procedural problems are very complex, For the present, this
subdivision makes clear that Rule 34 does not preclude

independent actions for discovery against persons not parties,
Rule 35. Physical and Mental Examination of Persons

(a) Order for Examination. Imr an aebien #m whieh When

the mental or physical condition (including the blood group)

of a party, or of a person in the custody or under the legal

control of a party, is in controversy, the court in which the

action is pending may order hiwm the party to submit to a physical

or mental examination by a physician or to produce for examination

the person in his custody or legal control. The order may be

made only on motion for good cause shown and upon notice to the
party person to ue examined and to all ether parties and shall
specify the time, place, manner, conditions, and scope of the

examination and the person or persons by whom it is to be made,

(b) Report of Examining Physician Eindings,

(1) If requeste’ by the party sgainst whom an order is made

under Rule 35(a) or the person examined, the party causing the

examination to be made shall deliver to him a copy of a detailed
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written report of the examining physician setting out his

findings, including results of all tests made, diagnoses and

conclusionsy, together with like reports of all earlier

examinations of the same condition. After sueh veguest and

delivery the party causing the examination %e be made shall
be entitled upon request to receive from the party examined

against whom the order is made a like report of any examination,

previously or thereafter made, of the same wmental em physieal

conditions, unless, in the case of a report of examination of a

person not a party, the party shows that he is unable to obtain

it. I+ the party oxamined refuses o deliver sueh vroport she The

court on motion amd netiee may make an order against a party

requiring delivery g£ a report on such terms as are Jjust, and if
a physician fails or refuses to make sueh a report the court
may exclude his testimony if oiffered at the trial,

(2) By requesting and obtaining a report of the examination
so ordered or by taking the deposition of the examiner, the party
examined waives any privilege he may have in that action or any
other involving the same controversy, regarding the testimony
of every other person who has examined or may thereafter examine
him in respect of the same mental or physical condition,

(3) This subdivision applies to examinations made by

agreement of the parties, unless the agreement expressly provides

otherwise, This subdivision does not preclude discovery of a

report 2£ an examining physician or the taking of a deposition of
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Advisory Committee's Note

Subdivision (a). Rule 35(a) has hitherto provided only

for an order requiring a party to submit to an examination.

It is desirable to extend the rule to provide for an order
against the party for examination of a person in his custody
or under his legal control. As appears from the provisions

of amended Rule 37(b)(2) and the comment under that rule, an
order to '"produce" the third person imposes only an obligation
to use good faith efforts to produce the person.

The amendment will settle beyond doubt that a parent or
guardian suing to recover for injuries to a minor may be
ordered to produce the minor for examination. Further, the
amendment expressly includes blood examination within the kinds

of examinations that can be ordered under the rule. See Beach v,

Beach, 114 F¥.2d 479 (D.C, Cir. 1940). Provisions similar to the

amendment have been adopted in at least 10 States: Calif.
Code Civ. Proc. § 2032; Ida, R. Civ. P. 35; I1l. S~-H Ann. c. 110,
§ 101.17-1; Md. R. P. 420; Mica. Gen. Ct. K. 311; Minn. R. Civ.
P. 35; Mo. Vern. Ann., R. Civ. E, 60,0i; N. Dak. R. Civ. D. 35;
N.Y.C,P,L, § 3121; Wyo, R. Civ, P, 35.

The amendment makes no charge in the requirements of Rule 35
that, before a court order izv issue, the relevant physical or
mental condition must be shown to be "in controversy" and '"good

cause" must be shown for the examination. Thus, the amendment

has no effect on the recent decision of the Supreme Court in
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Schlagenhauf v. Holder, 379 U,S, 104 (1964), stressing the

importance of these requirements and applying them to the facts
of the case. The amendment makes no reference to employees

of a party. Provisions relating to employees in the State
statutes and rules cifed abgve appear to have been virtually

unused,

Subdivision (b) (1), This subdivision is amended to

correct an imbalance in Rule 35(b) (1) as heretofore written.
Under that text, a party causing a Rule 35(a) examination to

be made is required to furnish to the party examined, on request,
a copy of the examining physician's report, If he delivers

this copy, he is in turn entitled to receive from the party

examined reports of all examinations of the same condition

previously or later made. But the rule has not in terms
entitled the examined party to receive from the party causing
the Rule 35(a) examination any reports of earlier examinations
of the same condition to which the latter may have access,
The amendment cures this defect. See La. Stat. Ann.,, Civ., Proc,
art., 1495 (1960); Utah R, Civ., P. 35(c).

The amendment specifies that the written report of the
examining physician includes results of all tests made, such
as results of X-rays and cardiograms, It also embodies changes
required by the broadening of Rule 35(a) to take in persons

who are not parties,
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Subdivision (b) (3). This new subdivision removes any

possible doubt that reports of examination may be obtained
although no order for examination has been made under Rule 35(a).
Examinations are very frequeantly made by agrecment, and

sometimes before the party examined has an attorney, The

courts have unifoimly ordered that reporis e supnlied, sce

4 Moore's Federal Practice ¥35,06, n, 1 (2d ed, 1966); 2A Barron &

lloltzoff, Federal Practice and Procedure § 823, n. 22 (Wright ed,

1961), and it appears best to fill the technical gap in the
present rule,

The subdivision also makes clear that reports of examining
physicians are discoverable not only under Rule 35(b) but
under other rules as well. To be sure, if the report is
privileged, ithen discoverv is not permissible under any rule
other than Rule 35(b) and it is permissible under Rule 35(N
only ii the party requests a copy of the report of examinotion

mide by the other party's doctor. Sher v. De Haven, 19u F.2d 777

(D.C. Cir. 19052), cert, denied 345 U,S, 936 (1953). But if

th> report is unprivileged and is subject to discovery ander
the provisions ot vrules other than Rule 35(h) —~=uch s Rules 24
or 26(b)(3) or (4)--discovery should not depend upon whether thc
person examined demands a copy of the report. Although a fow

~ases have suggested the contrary, e.g., Galloway v, Nationai

Dairy Products Corp., 24 F.R.D. 362 (E.D., Pa. 1959) ., the bhetdlce:

censidered distiict conrt decisions Ledld Lhat Rule S3{(0Y 1~ not
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preemptive., E.g., Leszynski v. Russ, 29 F,R.D, 10, 12 (D. MNd.

1961) and cases cited. The question was recently given full

consideration in Buitinpton v, Wood, 351 F.2d 292 (3d Cir. 1965) ,

holding that Rule 35(b) is not preemptive.

tule 36, Requests for Admission ef Faeiss and of GORULRENGESS
of Doouments

(a) Request for Admission., After eeommenceowent of an aebien
R PRELY May S0H¥e upor aky othon pabiy a writien request fer tha
Admission by the latter of the gonunineress of any pelevant
doeumonts doseribed in and exhitbited with the request er of the
truth of any wvolowant wmabtbters of f£aet sol forih in Hhe requesty
£ a plaintiff dosives to serve a request within 10 days after
commeneement o+ theo aetien ieave ef eourbdy grapted with or withoud
retigey must be obiainedr GCopies of the doeuments shall be
sorved with the request unless @epies havwe aiready been furnished.

A party may serve upon any other party a written request for the

admission, for purposes of the pending action only, of the truth

of any matters within the scope of Rule 26(b) set forth in the

request that relate to statements or opinion= of fact or of the

application of law to fact, including the genuineness of any

documents described in the request. Copies of documents shall

be served with the request unless they have been or are other-

wise furnished or made available for inspection and copying.,

The request may, without leave of court, be served upon the

——

plaintiff after commencement of the action and upon any othev

with or after scrvice of the summons and complaint upon that

party.
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Each ef $hke madbesrs matter of which an admission is

requested shall be separately set forth. shail be deemed

The matter is admitted unless, within & pesried designated in

the regquesty net less than 10 30 days after service thomeof

of the request, Sf,in the case of a defendant,within 45 days

after service of the summons and complaint upon that defendant,

or within such shorter or longer time as the court may allow
61 metien ard metiee, the party to whom the request is directed
serves upon the party recuesting the admission either (1)} a

BWern statement denying a written answer or objection addressed

to the matter, signed by the party or by his attorney, 1If

objection is made, the reasons therefor shall be stated. The

answer shall specifically deny the wmatters of whieh an ardmisEion

8 Pequested matter or se%ting set forth in detail the reasons

why he the answering party cannot truthfully admit or deny $hese

mattess the matter. or £2) writien objeaetions on the greund that

some o¥ aid 9f the péqaested admissions are privileged en
irreleuant or that the request is otherwise improper in whole o
in pardy itogethen wiith a nmetieo ef hearing the ebinetions at

the eariliest pwaetieable timer If writion ebjeetiens te a pard
of the request are madey the wzemainder ef ihe roquest shall be
anpswered within the period desigrated in the reguests A denial
shall fairly meet the substance of the requested admission, and

when good faith requires that a varty qualify his answer or deny

only a part e¥ a gualifieation of & the matter of which an

e
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admission is requested, he shall specify so much of it as is true

and qualify or deny emiy the remainder. An answering party may

not give lack of information or knowledge as a reason for failure

to admit or deny unless he states that he has made reasonable

inquiry and that the information known or readily obtainable

by him is insufficient to enable him to admit or deny. A party

who considers that a matter of which an admission has been

rcauested presents a genuine issue for trial may not, on that

ground alone, object to the request; he may, subject to the

provisions of Rule 37(c), deny the matter or set forth reasons

why he cannot admit or deny it.

The party who has requested the adnissions may move to

determine the sufficiency of the answers or objections. Unless

the court determines that an objection is justified, it shall

order that an answer be served. If the court determines that an

answer does not comply with the requirements of this rule, it may

order either that the matter is aadmitted or that an amended

answer be served. The court may, in lieu of these orders,

determine that final disposition of the request be made at a

pre-trial conference or at a designated time prior to trial.

The provisions of Rule 37(a) (4) apply tg the award of expenses

incurred in relation to the motion.

(b) Effect of Admission. Any matter admitted under this rule

is conclusively established unless the court on motion permits

withdrawal or amendment of the admission. Subject to the
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provisions of Rule 16 governing amendment of a pre-trial

order, the court may permit withdrawal or amendment when

the presentation of the merits of the action will be subserved

thereby and the party who obtained the admission fails Eg

satisfy the court that withdrawal or amendment will prejudice

him in maintaining his action or defense on the merits. Any

admission made by a party pussuanrt $e sueh megquest under this rule

is for the purpose of the pending action only and mneithesr
eenstitutes 35 223 an adm'.ssion by him for any other purpose
nor may iE_be used against him in any other proceeding.
Advisory Committee's Note

Rule 36 serves two vital purposes, both oi which are
designed to reduce trial time. Admissions are sought, first
to facilitate proof with respect to issues that cannot be
eliminated from the case, and secondly, to narrow the issues
by eliminating those that can be. The changes made in the rule
are designed to serve these purposes more effectively. Certain
disagreements in thé_courts about the proper scope of the
rule are resolved., 1In addition, the procedural operation of
the rule is brought into line with other discovery procedures,

and the binding effect of an admission is clarified. See

generally Finman, The Request for Admissions in Federal Civil

Procedure, 71 Yale L. J. 371 (1962).
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Subdivision (a). As revised, the subdivision provides

that a request may be made to admit any matters within the

scope of Rule 26(b) that relate to statements or opinions of

fact or of the application of law to fact., It thereby eliminates
the requirement that the matters be "of fact.'" This change
resolves conflicts in the court decisions as to whether a

request to admit matters of "opinion” and matters involving
"mixed law and fact" is proper under the rule. As to "opinion,"

ccmpare, e.g., Jackson Buff Corp. v. Marcelle, 20 F,R.D, 139

(E.D,N.Y, 1957); California v. The S. S. Jules Fribourg,

19 F,R.D, 432 (N,D. Calif. 1955), with e.g., Photon, Inc. v.

Harris Intertype, Inc., 28 F¥,R.D., 327 (D, Mass., 1961); Hise v.

Lockwood Grader Corp., 153 F. Supp. 276 (D, Nebr. 1957). As to

"mixed law and fact" the majority of courts sustain objections,

€.g., Minnesota Mining and Mfg. Co. v. Norton Co., 36 F,R.D, 1

(N.D. Ohio 1964), but McSparran v. Hanigan, 225 F, Supp. 628

(E,D, Pa. 1963) is to the contrary,
Not only is it difficult as a practical matter to Separate

“"fact" from "opinion," see 4 Moore's Federal Practice $36.04

(2d ed., 1966); cf, 2A Barron & Holtzoff, Federal Practice and

Procedure 317 (Wright ed. 1961), but an admission on a matter
of opinion may facilitate proof or narrow the issues or both.
An admission of a matter involving the application of law to

fact may, in a given case, even more clearly narrow the issues.
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For example, an admission that an employee acted in the scope
of his employment may remove a major issue from the trial. In

McSparran v, Hanigan, supra, plaintiff admitted that 'the

premises on which said accident occurred, were occupied or
under the control" of one of the defendants, 225 F. Supp. at 636.
This admission, involving law as well as fact, removed one of
the issues from the lawsuit and thereby reduced the proof
required at trial, The amendcd provision does not authorize
requests for admissions >f law unreclated to the facts of the
case,

Requests for admission involving the applicaition of law
to fact may create disputes between the parties which are best
resolved in the presence of the judge after much cor all of the
other discovery has been completed. Powel is therefore expressly
conferred upon the court to defer decision until a pretrial
conference is held or until a designated time prior to trial,
On the other hand, the court should not automatically defer
decision: 1in many instances, the importance of the admission
lies in enabling the requesting party to avoid the burdensome
accumulation of proof prior to the pretrial conference.

Courts have also divided on whether an answering party may
properly object to requests for admission as to matters which

that party regards as "in dispute,” Cowmparc, e.g., Syracuse

Broadcasting Corp. v. Newhouse, 271 F.2d 910, 917 (2d Cir,. 1959) ;

Driver v. Gindy Mfg. Corp., 24 F,R,D, 473 (E.D, Pa. 1959);
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with, e.g., McGonigle v. Baxter, 27 F,R,D, 504 (E,D, Pa. 1961);

United States v. Ehbauer, 13 F,R,D, 462 (W.,D, Mo. 1952). The

proper response in such cases is an answer. The very purpose

of the request is to asccrtain whether the answering party is
prepared to admit or regards the matter as presenting a genuine
issue for trial, In his answer, the party may deny, or he

may give as his reason for inability to admit or deny the
existence of a genuine issue, The party runs no risk of sanctions
11 the matter is genuinel,; in issue, since Rule 37{c) provides

a sanction of costs only when there are no good reasons for a
failure to admit.

On the other hand, requests to admit may be so voluminous
and so framed that the answering party finds the task of
identifying what is in disput- and what is not unduly burdensome,
It so, the responding party may obtain a protective order under
Rule 26(c). Some of the decisions s <taining objections on
"disputability" grounds could have been justified by the

burdensome character of the requests. See, c¢.g., Syracuse

Broadcasting Corp. v. Newhouse, supra,

Another sharp split of authority exists on the question
whether a party may base his answer on lack of information or
knowledge without seeking out additional information. One line
of cases has held that a party may answer on the basis of such

knowledge as he has at the time he answers, E.g Jackson Buff

[=JR ]

Corp, v. Marcelle, 20 F,R,D. 139 (E.D.N.Y. 1957y ; Sladek v,

— B

General Motors Corp., 16 F,R.D., 104 (S,D., Iowa 1954). A
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larger group of cases, supported by commentators, has taken
the view that if the responding party lacks knowledge, he

must inform himself in reasonable fashion. E.g., Hise v,

Lockwood Grader Corp., 153 F. Supp. 276 (D, Nebr. 1957);

E. H., Tate Co, v. Jiffy Enterprises, Inc., 16 F,R,D, 571

(E.,D, Pa. 1954); Finman, supra, 71 Yale L.J. 371, 404-409;

4 Moore's Federal Practice 936.04 (2d ed. 1966) ; 2A Barron &

Holtzoff, Federal Practice and Procedure 509 (Wright ed. 1961) .

The rule as revised :dopts the majority view, as in
keeping with a basic principle of the discovery rules that
a reasonable burden may be imposed on the parties when its
discharge will facilitate preparation for trial and ease the
trial process. It has been argued against this view that one
side should not have the burden of "proving'" the other side's
case, The revised rule requires only that the answering party
make reasonable inquiry and secure such knowledge and information
as are readily obtainable by him. In most instances, the
investigation will be necessary either to his own case or to
preparation for rebuttal. Even when it is not, the information
may be close enough at hand to be "readily obtainable," Rule 36
requires only that the party state that he has taken these steps,
The sanction for failure of a party to inform himself before he
answers lies in the award of costs after trial, as provided in

Rule 37(c).
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The requirement that the answer to a request for admission
be sworn is deleted, in favor of a provision that the answer be
signed by the party or by his attorney. The provisions of
Rule 36 make it clear that admissions function very much as
pleadings do. Thus, when a party admits in part and denies in
part, his admission is for purposes of the pending action only
and may not be used against him in any other proceeding. The
broadening of the rule to encompass mixed questions of law and
fact reinforces this featire. Rule 36 does not lack a sanction
for false answers; Rule 37(c) furnishes an appropriate deterrent.

The existing language describing the availabl= grounds for
objection to a request for admission is eliminated as neither
necessary nor helpful. The statement that objection may be made
to any request which is "improper" adds nothing to the provisions
that the party serve an answer or objection addressed to each
matter and that he state his reasons for any objection. None
of the other discovery rules setsz forth grounds for objection,
except so far as all are subject to the general provisions of
Rule 26, -

Changes are made in the sequence of procedures in Rule 36
so that they conform to the new procedures in Rules 33 and 34,
The major changes are as follows:

(1) The normal time for response to a request for admissions

is lengthened from 10 to 30 days, conforming more closely to
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prevailing practice. A defendant need not respond, however,
in less than 45 days .iier service of the summons and complaint
upon him. The court may lengthen or shorten the time when
special situations require it,

(2) The present requirement that the plairtiff wait 20 days
to serve requests without leave of court is eliminated. The
revised provision acrcords with those in Rules 33 and 34.

(3) The requirement that the objecting party move auto-
matically for a hearing on his objection is climinated, and
the burden is on the requesting party to move for an order,

The change in the burden of going forward does not modify
present .aw on burden of persuasion. The award of expenses
incurred in relation to the motion is made subject to the
comprehensive provisions of Rule 37(a) (4).

(4) A problem peculiar to Rule 36 arises if the responding
parfy serves answers that are not in conformity with the
requirements of the rule--for example, a denial is not "specific,"
or the explanation of inability to admit or deny is not "in
detail.," Rule 36 now makes no provision for court scrutiay
of such answer before trial, and it seems to contemplate that
defective answers bring about admissions just as effectively as
if no answer had been served, Some cases have so held, E.g.

oz s

Southern Ry. v. Crosby, 201 F.2d 878 (4th Cir. 1953); United

’

States v. Laney, 96 F, Supp. 482 (E,D.S.C, 1951).
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Giving a defective answer the automatic effect of an
admission may cause unfair surprise., A responding party who
purported to deny or to be unable to admit or deny will for
the first time at trial confront the contention that he has
made a binding admission. Since it is not always easy to Know
whether a denial is "specific" or an explanation is "in detail,"
neither party can know how the court will rule at trial and whether
proof must be prepared. Some courts, therefore, have entertained
motions to rule on dercct ve answers, They have at times
ordered that amended answers be served, when the defects were
technical, and at other times have declared that the matter

was admitted. E.g., Woods v. Stewart, 171 F.2d 544 (5th Cir.

1648) 1 SEC v. Kaye, Real & Co., 122 F. Supp. 639 (S.D,N,Y, 1954);

Sieb's Hatcheries, Inc. v, Lindley, 13 F,R.D, 113 (W,D, Ark., 1952),

B e ————

The rule as revised conforms to the latter practice.

Subdivision (b). The rule does not now indicate the extent

to which a party is bound by his admission. Some courts view

admissions as the equivalent of sworn testimony. E.g., Ark-Tenn

Distributing Corp. v. Breidt, 209 F.2d 359 (3d Cir. 1954); United

States v, Lemons, 125 F, Supp. 685 (W,D, Ark. 1954); 4 Moore's

Federal Practice 9 36.08 (2d ed. 1966 Supp.). At least in

some jurisdictions a party may rebut his own testimony, e.g.,

Alamo v. Del Rosariou, 98 F.2d 328 (D.C. Cir. 1938), and by

analogy an admission made pursuant to Rule 36 may likewise be



thought rebuttable. The courts in Ark-Tenn and Lemons, supra,

reasoned in this way, although the results reached may be

supported on different grounds. In McSparran v. Hanigan,

225 F. Supp. 628, 636-637 (E,D, Pa. 1963), the court held that
an admission is conclusively binding, though noting the confusion
created by prior decisions,

The new provisions give an admission a conclusively binding
cffect, for purposes only of the pending action, unless the
admission is withdrawn or amended. 1In form and substance a
Rule 36 admission is comparable to an admission in pleadings
or a stipulation drafted by counsel for use at trial, rather
than to an evidentiary admission of a party. Louisell, Modern

California Discovery § 8,07 (1963); 2A Barron & Holtzoff, Federal

Practice and Procedure § 838 (Wright ed. 1961). Unless the

party securing an admission can depend on its binding effect,
he cannot safely avoid the expense of preparing to prove the
very matters on which he has secured the admission, and the

purpose of the rule is defeated. Field & McKusick, Maine Civil

Practice § 36.4 (19.3); Finman, supra, 71 Yale L,J, 371, 418-
426; Comment, 56 Nw. U, L, Rev. 679, 682-683 (1961),

Provision is made for withdrawal or amendment of an admission.
This provision emphasizes the importance of having the action
resolved on the merits, while at the same time assuring each

party that justified reliance on an admission in preparation for

trial will not operate to his prejudice. Cf. Moosman v, Joseph P,

Blitz, Inc., 358 F.2d 686 (2d Cir. 1966).
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Rule 37. Refusal Failure to Make Discovery: Gensegqueneoes Sanctions

¢a)> Refusal to Amrswer, L£ & party or other depenent refuses
t0 pRower apny questionr prepeurded uvper eral examinatieny the
examipation shall bo eempleted eor ether mattors op adjeurpedy as
the preperert of the question mey preferr Thereafber, er
reagenable retiee te all persens affeeted therebyy he way apply
te the eeuwrt in the distriet where whe dopesi-tion is taken fer
&R erder eompelling gp aRSWeR, Bper the refusal of a depenent
to arswer apry trbeprogatory sSubmitited urder Rule 31 en upor the
refusal ef a party te asrswer apy interregatonry subwitted under
Rate 3235 the preoperent of bhe geestion may or lLike nRetice make
tike applieatieon £or sueh an erdenr Lf tho metien is granted
aré £ the eeurt £inds that the pefusal waes without ségstantial
ustifiention the eownt shall reguire the wvefusing party er depenent
ard the party or athewney advising the vofusal or either ef shem
te pay b6 the examining party the ameunt of the neasenable
expenses rreuvred ir ebtaining the erder; ireluding ressenable
attorneyls fees: I£ the mebtion is donied apd +f£ the eourt £inds
that the metiorn was made witheubs subsbtapbinl Fustifieationy; the
eeurt shall requive the examining peYty or the atbteorney advigips
the metior or beth of them te pey te the refusing paréy er
witnress the ameurt of _he neasgenable expenses ireusred in

oppesing the metieny; irrelunding pesserable etterneyls fees-
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(a) Motion for Order Compelling Discovery. é party, upon

reasonable notice to other parties and all persons affected

thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a

party may be made to the court in which the action is pending,

or, on matters relating to a deposition, to the court in the

district where the deposition is being taken. An application for

an order to a deponent who is not a party shall be made to the

court in the district wh're the deposition is being taken.,

(2) Moiion. If a deponent fails to answer a question

propounded or submitted under Rules 30 or 31, or a corporation

—— e Seet— e —

or other entity fails to make a designation under Rule 30(b) (6)

or 31(a), or a party fails to answer an interrogatory submitted

under Rule 33, or if a party, in response -a request for

to
to

inspection submitted under Rule 34, fails respond that

inspection will be permitted as requested or fails to permit

inspection as requested, the discovering party may move for an

order compeliling an answer, or a designation, or an order

compelling inspection in accordance with the request, When

taking a deposition on oral examination, the proponent of the

question may complete or adjourn the examination before he

s

applies for an order.



If the court denies the motion in whole or in part, it

may make such protective order as it would have been empowered

to make on a motion made pursuant to Rule 26(c).

—

(3) Evasive or Incomplete Answer. For purposes gf_this

subdivision an evasive or incomplete answer is to be treated

as a failure to answer,

(4) Award of Expenses of Motion. 1If the motion is granted,

the court shall, after opportunity for hearing, require the

party or deponent whose conduct necessitated the motion or

the party or attorney advising such conduct or both of them

to pay to the moving party the reasonable expenses incurred in

obtaining the order, including attorney's fees, unless the court

finds that the opposition to the motion was substantially

B

Jjustified or that other circumstances make an award of expenses

unjust,

If the motion is denied, the court shall, after opportunity

for hearing, require the moving party or the attorney advising

the motion or both of them to pay to the party or deponent'who

opposed the motion the reasonable expenses incurred in opposing

the motion, including attorney's fees, unless the court finds that

the making 9£ the motion was substantially justified or that

other circumstances make an award of expenses unjust.

—

If the motion is granted in part and denied in part, the

court may apportion the reasonable expenses incurred in relation

to the motion among the parties and persons in a just manner.
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(b) Failure to Comply With Order.

(1) cemnitempt Sanctions by Court in Distriet Where Deposition

is Taken. If a pariy or oither deponent withess refuses fails to

be sworn or mrefuses t0 answer anry a question after being directed
to do so by the court in the district in which the deposition

is being taken, the wrefusad failure may be considered a contempt
of that court.

(2) other Censequenees Sanctions 21 Court in Which Action

is Pending. If eny¥ a party or an oif.cer, director, or managing

—— S—————t——— —

agent of a party or a person designated under Rule 30(b) (6) or

31(a) to testify on behalf of a party wefuses fails to obey an

order to provide or permit discovery, including an order made

under subdivision (a) of this rule reguirihg him e answer
COEERRALO0 QUL ++OHEr OF AR GFAGF HAQ6 HRAGr Rudé 34 49 gradude
aRy doeument or other thing for inepestion; COpyimrgy OF
photographing or te permit it to be deney or to permit entry
uper land or obther properti'y 0k ar order made under or Rule 35
reguiring him o submit to a physieal or mental examinationy

the court in which the action is pending may make such orders in

regard to the refusal failure as are just, and among others the
following:

(i}iél An order that the matters regarding which the
questiens wero askedy er the eharrebter or deseription ef iLhe
thing or landy or the eontenis of the papery er the pkysieni

or wmeRbat+ conditier of the pavbtyy order was made or any other

designated facts shall be taken to be established for the
purposes ot the action in accordance with the claim of the party

obtaining the order;
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€¢+i+) (B) An order refusing to allow the disobedient party
to support or oppose designated claims or defenses, or prohibiting

him from introducing designated matters in evidence designated

dosuments e things or items of tostimenyy or £rom #Rtrodusing
evidonee ef physieal ey meanital eondifion;
£iid) ﬁgl An order striking out pleadings or parts thereof,
or staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;
£iu) igl In lieu of any of the foregoing orders or in
addition thereto, an order divoeting tho arresd of 8RRy pardy
or agent of a pawvriy fomr disebeying treating as a contempt 2£

court the failure to obey any ef suweh orders except an order

to submit to a physical or mental examinations;

(E) Where a party has failed to comply with an order under

Rule 35(a) requiring him to produce another for examination,

such orders as are listed in paragraphs (A), (B), and (C) of

this subdivision, unless the party failing to comply shows that

he is unable to produce such person for examination.

In lieu of any of the foregoing orders or in addition thereto

e aemec—— ——— o——— srom———

’

the court shall require the party failing to obey the order or

the attorney advising him or both to pay the reasonable expenses,

including attorney's fees, caused by the failure, unless the

court finds that the failure was substantially justified or

that other circumstances make an award of expenses unjust,
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(c) Expenses on Refwsal Failure To Admit. If a party

aftor boing sorved with a pegquest undew Rule 36, fails to
admit the genuineness of any documents or the truth of any

matters e# f£aet as requested under Rule 36, serues a SWOEA

deniant thewsef and if the party requesting the admissions
thereafter proves the genuineness of ar¥ sueh the document

or the truth of any suehk the matter of fact, he may apply

to the court for an order requiring the other party to pay

him the reasonable expenses incurred in making sueh that

proof, including reasonable attorney's fees. Unless she eeust
£inds that there were good reasens £er the denial oy fthat
tho ndmissiens ceought weve of ne substantial impoertanee+ the

erder shall be mader The court shall make the order unless

it finds that (1) the request was held objectionable pursuant

to Rule 36(a), or (2) the admission sought was of no substantial

importance, or (3) the party failing to admit had reasonable

ground to believe that he might prevail on the matter, or

(4) there was other good reason for the failure to admit.

(d) Failure of Party To Attend At Own Deposition or Serve

Answers to Interrogatories or Respond to Request for Inspection.

If a party or an officer, director, or managing agent of a

party or a person designated under Rule 30(b) (6) or 3i(a) to

testify on behalf of a party wiifuily fails (1) to appear

———ec————— S——en  Co—————— e m—

before the officer who is to take his deposition, after being

served with a proper notice, or £ails (2) to serve answers or
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objections to interrogatories submitted under Rule 33, after

written response to a request for inspection submitted under

Rule 34, at proper service of the request, the court in which

the action is pending on motion and netiee may sirike eus ali

o¥ any part of any pleading of thait partyy or diswmiss the actien
or proeeeding o¥ ary part thoreeofy er entor a judgment by

dofaultt against bthad pariys make such orders in regard to the

failure as are just, and among others it may take any action

authorized under paragraphs (A), (B), and (C) of subdivision

(b) (2) of this rule., 1In lieu of any order or in addition thereto,

the court shall require the party failing to act or the attorney

advising him or both to pay the reasonable expenses, including

attorney's fees, caused by the failure, unless the court finds

that the failure was substantially justified or that other

circumstances make an award of expenses unjust.

The failure to act described in this subdivision may not be

excused on the ground that the discovery sought is objectionable

unless the party failing to act has applied for a protective

order as provided by Rule 26(c).

(e) Failure Te Respend To Letters Regabtory. Subpoena of

Person in Foreign Country. A subpoena may be issued as provided

in Title 28 U.S.C., § 1783, under the circumstances and conditions

therein stated,
(f) Expenses Against United States, Expeonses and ettovneyls

fees ape net to be impesed uper Except to the extent permitted

by statute, expenses and fees may not be awarded against the

United States under this rule.
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Advisory Committee's Note
Rule 37 provides generally for sanctions against parties
or persons unjustifiably resisting discovery. Experience has
brought to light a number of defects in the language of the
rule as well as instances in which it is not serving the
purposes for which it was designed., See Rosenberg, Sanctions

to Effectuate Pretrial Discovery, 58 Col. L. Rev. 480 (1958) .

In addition, changes being made in other discovery rules require
conforming amendments to Rule 37,

Rule 37 sometimes refers to a "failure" to afford discovery
and at other times to a "refusal" to do so. Taking note of
this dual terminology, courts have imported into "refusal" a

requirement of "wilfullness." See Roth v. Paramount Pictures

Corp., 8 F,R,D, 31 (W.D, Pa. 1948); Campbell v, Johnson,

101 F. Supp. 705, 707 (S.D.N.Y. 1951). 1In Societe Internationale v.

Rogers, 357 U.S, 197 (1938), the Supreme Court concluded that
the rather random use of these two terms in Rule 37 showed no
design to use them with consistently distinctive meanings, that
"refused'" in Rule 37(b) (2) meant simply a failure to comply,
and that wilfullness was relevant only to the selection of
sanctions, if any, to be imposed. Nevertheless, after the

decision in Societe, the court in Hinson v. Michigan Mutual

Liability Co., 275 F.2d 537 (5th Cir. 1960) once again ruled

that "refusal" required wilfullness. Substitution of "failure"
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for "refusal" throughout Rule 37 should eliminate this confusion

and bring the rule into harmony with the Societe Internationale

decision. See Rosenberg, supra, 58 Col. L. Rev, 480, 489-490
(1958).

Subdivision (a). Rule 37(a) provides relief to a party

seeking discovery against one who, with or without stated
objections, fails to afford the discovery sought., It has

always fully served this function in relation to depositions,
but the amendments being made to Rules 33 and 34 give Rule 37(a)
added scope and importance. Under existing Rule 33, a party
objecting to interrogatories must make a motion for court
hearing on his objections. The changes now made in Rules 33

and 37(a) make it clear that the interrogating party must move
to compel answers, and the motion is provided for in Rule 37(a).
Existing Rule 34, since it requires a court order prior to
production of documents or things or permission to enter on
land, has nc relation to Rule 37(a). Amendments of Rules 34

and 37(a) create a procedure similar to that provided for

Rule 33.

Subdivision (a) (l1). This is a new provision making clear

to which court a party may apply for an order compelling discovery,
Existing Rule 37(a) refers only to the court in which the
deposition is being taken; nevertheless, it has been held that

the court where the action is pending has "inherent power'" to

compel a party deponent to answer. Lincoln Laboratories, Inc. v,

Savage Laboratories, Inc., 27 F,R,D, 476 (D, Del. 1961)., 1In
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relation to Rule 33 interrogatories and Rule 34 requests for
inspection, the court where the action is pending is the
appropriate enforcing tribunal, The new provision eliminates
the need to resort to inherent power by spelling out the
respective roles of the court where the action is pending

and the court where the deposition is taken. 1In some instances,
two courts are available to a party seeking to compel answers
from a party deponent. The party seeking discovery may choose
the court to which he will apply, but the court has power to
remit the party to the other court as a more appropriate forum,

Subdivision (a)(2). This subdivision contains the substance

of existing provisions of Rule 37(a) authorizing motions to
compel answers to questions put at depositions and to
interrogatories. New provisions authorize motions for orders
compelling designation under Rules 30(b) (6) and 31(a) and
compelling inspection in accordance with a request made under
Rule 34. 1If the court denies a motion, in whole or part, it
may accompany the denial with issuance of a protective order.
Compare the converse provision in Rule 26(c),

Subdivision (a)(3). This new provision makes clear that

an evasive or incomplete answer is to be considered, for
purposes of subdivision (a), a failure to answer. The courts
have consistently held that they have the power to compel

adequate answers, E.g., Cone Mills Corp. v. Joseph Bancroft &

Sons Co., 33 F,R,D, 318 (D, Del. 1963). This power is

recognized and incorporated into the rule.
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Subdivision (a)(4). This subdivision amends the provisions;

for award of expenses, including reasonable attorney's fees, to
the prevailing party or person when a motion is made for an

order compelling discovery., At present, an award of expenses

is made only if the losing party or person is found to have acted
without substantial justification. The change requires that
expenses be awarded unless the conduct of the losing party or
person is found to have been substantially justified. The

test of "substantial justification" remains, but the change in
language is intended to encourage judges to be more alert te
abuses occurring in the discovery process,

On many occasions, to be sure, the dispute over discovery
between the parties is genuine, though ultimately resolved one
way or the other by the court., In such cases. the losing party
is substantially justified in carrying the matter to court. But
the rules should deter the abuse implicit in carrying or forcing
a discovery dispute to court when no genuvine dispute exists.

And the potential or actual imposition of expenses is virtually
the sole formal sanction in the rules to deter a party from
pressing to a court hearing frivolous requests for or objections
to discovery,

The present provision of Rule 37(a) that the court shall
require payment if it finds that the defeated party acted without
"substantial justification' may appear adequate, but in fact it

has been little used. Only a handful of reported cases include

- 124 -



an award of expenses, and the Columbia Survey found that in
only one instance out of about 50 motions decided under Rule 37(a)
did the court award expenses, It appears that the courts do
not utilize the most important available sanction to deter
abusive resort to the judiciary.,

The proposed change provides in effect that expenses should
ordinarily be awarded unless a court finds that the losing
party acted justifiably in carrying his point to court. At the
same time, a necessary flexibility is maintained, since the
court retains the power to find that other circumstances make an
award of expenses unjust--as where the prevailing party also
acted unjustifiably. The amendment does not significantly narrow
the discretion of the court, but rather presses the court to
address itself to abusive practices, The present provision that
expenses may be imposed upon either the party or his attorney
or both is unchanged. But it is not contemplated that expenses
will be imposed upon the attorney merely because the party is
indigent,.

Subdivision (b). This subdivision deals with sanctions

for failure to comply with a court order. The present captions

for subsections (1) and (2) entitled, "Contempt" and "Other
Consequences,'" respectively, are confusing. One of the
consequences listed in (2) is the arrest of the party, representing

the exercise of the contempt power. The contents of the
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subsections show that the first authorizes the sanction of
contempt (and no other) by the court in which the deposition
is taken, whereas the second subsection authorizes a variety
of sanctions, including contempt, which may be imposed by the
court in which the action is pending. The captions of the
subsections are changed to reflect their contents,

The scope of Rule 37(b) (2) is broadened by extending it
to include any order "to provide or permit discovery,'" including
orders issued under Rules 37(a) and 35. Various rules
authorize orders for discovery--gég., Rule 35(b) (1), Rule 26(c)
as revised, Rule 37(d). See Rosenberg, supra, 58 Col. L. Rev.
480, 484-48€. Rule 37(b)(2) should provide comprehensiveiy for

enforcement of all these orders. Cf. Societe Internationale v,

Rogers, 357 U,S, 197, 207 (1958). oOn the other hand, the
reference to Rule 34 is deleted to cenform to the changed
procedure in that rule.

A new subsec*tion (E) provides that sanctions which have
been available against a party for failure to comply with an
order under Rule 35(a) to submit to examination will now be
available against him for his failure to comply with a Rule 35(a)
order to produce a third person for examination, unless he shows
that he is unable to produce the person. In this context, "unable"

means in effect "unable in good faith.'" See Societe

Internationale v, Rogers, 357 U,S. 197 (1958) ,
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Subdivision (b)(2) is amplified to provide for payment of
reasonable expenses caused by the failure to obey the order.
Although Rules 37(b) (2) and 37(d) have been silent as to award
of expenses, courts have nevertheless ordered them on occasion.

E.g., United Sheeplined Clothing Co. v. Arctic Fur Cap Corp.,

165 F. Supp. 192 (S,D,N.Y, 1958):; Austin Theatre, Inc, v,

Warner Bros. Pictures, Inc., 22 F,R,D, 302 (s.D,N,Y, 1958).

The provision places the burden on the disobedient party to
avoid experses by showing that his failure is justified or that
special circumstances make an award of expenses unjust.
Allocating the burden in this way conforms to the changed
provisions as to expenses in Rule 37(a), and is particularly
appropriate when a court order is disobeyed.

An added reference to directors of a party is similar to
a change made in subdivision (d) and is explained in the note
to that subdivision. The added reference to persons designated
by a party under Rules 30(b) (6) or 31(a) to testify on behalf
of the party carries out the new procedure in those rules for
taking a deposition of a corporation or other organization.

Subdivision (c). Rule 37(c) provides a sanction for the

enforcement of Rule 36 dealing with requests for admission.
Rule 36 provides the mechanism whereby a party may obtain from
another party in appropriate instances either (1) an admission,
or (2) a sworn and specific denial, or (3) a sworn statement
""'setting forth in detail the reasons why he cannot truthfully
admit or deny.'" If the party obtains the second or third
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of these responses, in proper form, Rule 36 does not provide
for a pretrial hearing on whether the response is warranted
by the evidence thus far accumulated. Instead, Rule 37(c)
is intended to provide posttrial relief in the form of a
requirement that the party improperly refusing the admission
pay the expenses of the other side in making the necessary
proof at trial,

Rule 37(c), as now written, addresses itself in terms
oniy to the sworn denial and is silent with respect to the
statement of reasons for an inability to admit or deny. There
is no apparent basis for this distinction, - iace the sanction
provided in Rule 37(c) should deter all unjustified failures
to admit. This omission in the rule has caused confused and
diverse treatment in the courts, One court has held that if a
party gives inadequate reasons, he should be treated before trial
as having denied the request, so that Rule 37(c) may apply.

Bertha Bldg. Corp. v. National Theatres Corp., 15 F.,R.D. 339

(E.D.N,Y, 1954). Another has held that the party should be

treated as having admitted the request. Heng Hsin Co. v. Stern,

Morgenthau & Co., 20 Fed. Rules Serv, 36a.52, Case 1 (s.D,N.Y.

Dec. 10, 1954). ©Still another has ordered a new response,
without indicating what the outcome should be if the new response

were inadequate. United States Plywood Corp. v. Hudson Lumber Co

* s

127 F. Supp. 489, 497-498 (S.D,N.Y,. 1954) . See generally Finman,
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The Request for Admissions in Federal Civil Procedure, 71 Yale

L.J. 371, 426-430 (1962). The amendment eliminates this defect
in Rule 37{c) by bringing within its scope all failures to admit,
Additional provisions in Rule 37(c) protect a party from

having to pay expenses if the request for admission was held
objectionable under Rule 36(a) or if the party failing to admit
had reasonable ground to believe that he might prevail on the
matter., The latter provision emphasizes that the true test under
Rule 37(c) is not whether a party prevailed at trial but

whether he acted reasonably in believing that he might prevail.

Subdivision (d). The scope of subdivision (d) is broadened

to include responses to requests for inspection under Rule 34,
thereby conforming to the new procedures of Rule 34,

Two related changes are made in subdivision (d): the
permissible sanctions are broadened to include such orders '"as
are just"; and the requirement that the failure to appear or
respond be "wilful" is eliminated. Although Rule 37(d) in
terms provides for only three sanctions, all rather severe, the
courts have interpreted it as permitting softer sanctions than

those which it sets forth. E.g., Gill v, Stolow, 240 F.2d 669

(2d Cir. 1957); Saltzman v, Birrell, 156 F. Supp. 538 (S,D.,N,Y,

1957); 2A Barron & Holtzoff, Federal Practice and Procedure

554-557 (Wright ed, 1961). The rule is changed to provide
the greater flexibility as to sanctions which the cases show

is needed.
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The resulting flexibility as to sanctions eliminates
any need to retain the requirement that the failure to appear
or respond be "wilful," The concept of "wilful failure" is at
best subtle and difficult, and the cases do not supply a
bright line. Many courts have imposed sanctions without

referring to wilfullness. E.g., Milewski v. Schneider Transportation

Co., 238 F.2d 397 (6th Cir. 1956); Dictograph Products, Inc. v.

Kentworth Corp., 7 F.R,D, 543 (W,D, Ky. 1947). 1In addition, in

view of the possibility of light sanctions, even a negligent
failure should come within Rule 37(d)., If default is caused by

counsel's ignorance of Federal practice, cf. Dunn. v. Pa. R.,R.,

96 F. Supp. 597 (N,D, Ohio 1951), or by his preoccupation with

another aspect of the case, cf., Maurer-Neuer, Inc, v. United

Packinghouse Workers, 26 F,R.D, 139 (D, Kans, 1960), dismissal

of the action and default judgment are not justified, but the
imposition of expenses and fees may well be. "Wilfullness"
continues to play a role, along with various other factors, in
the choice of sanctions. Thus, the scheme conforms to Rule 37(b)

as construed by the Supreme Court in Societe Internationale v.

Rogers, 357 U,S. 197, 208 (1958).

A provision is added to make clear that a party may not
properly remain completely silent even when he regards a notice
to take his deposition or a set of interrogatories or requests
to inspect as improper and objectionable. 1If he desires not to

appear or not to respond, he must apply for a protective order.
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The cases are divided on whether a protective order must be

sought. Compare Collins v, Wayland, 139 F.2d 677 (9th Cir.

1944), cert. den. 322 U,S, 744; Bourgeois v. El1 Paso Natural

Gas Co., 20 F,R.D. 358 (S.D,N,Y., 1957); Loosley v, Stone,

15 ¥,R.D, 373 (S.D, Il1., 1954), with Scarlatos v. Kulukundis,

21 ¥,R,D, 185 (S,D,N,Y. 1957); Ross v. True Temper Corp.,

11 F.R.D. 307 (N.D. Ohio 1951). Compare also Rosenberg, supra,
58 Col. L. Rev. 480, 496 (1958) with 2A Barron & Holtzoff,

Federal Practice and Procedure 530-531 (Wright ed. 1961). The

party from whom discovery is sought is afforded, through

Rule 26(c), a fair and effective procedure whereby he can
challenge the request made. At the same time, the total non-
compliance with which Rule 37(d) is concerned may impose severe
inconvenience or hardship on the discovering party and
substantially delay the discovery process, Ei' 2B Barron &

Holtzoff, Federal Practice and Procedure 306-307 (Wright ed. 1961)

(response to a subpoena).

The failure 0of an officer or managing agent of a party to
make discovery as required by present Rule 37(d) is treated as
the failure of the party. The rule as revised provides similar
treatment for a director of a party. There is slight warrant
for the present distinction between officers and managing agents
on the one hand and directors on the other. Although the legal
power over a director to compel his making discovery may not be

as great as over officers or managing agents, Campbell v.

General Motors Corp., 13 F,R.D, 331 (S.D.N.Y. 1952), the practical
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differences are negligible. That a director's interests are
normally aligned with those of his corporation is shown by the
provisions of old Rule 26(d) (2), transferred to 32(a) (2)
(deposition of director of party may be used at trial Dby an
adverse party for any purpose) and of Rule 43(b) (director of
party may be treated at trial as a hostile witness on direct
examination by any adverse party). Moreover, in those rare
instances when a corporation is unable through good faith
efforts to compel a director to make discovery, it is unlikely

that the court will impose sanctions. Cf. Societe Internationale v.

Rogers, 357 U,S, 197 (1958).

Subdivision (e). The change in the caption conforms to the

language of 28 U,S,.C, §1783, as amended in 1964,

Subdivision (f). Until recently, costs of a civil action

could be awarded against the United States only when expressly
provided by Act of Congress, and such provision was rarely made,
See H.R. Rep. No. 1535, 89th Cong., 2d Sess.,, 2-3 (1966). To
avoid any conflict with this doctrine, Rule 37(f) has provided
that expenses and attorney’'s fees may not be imposed upon the
United States under Rule 37. See 2A Barron & Holtzoff, Federal

Practice and Procedure 857 (Wright ed., 1961).

A major change in the law was made in 1966, 80 Stat. 308,
28 U,S.C. §2412 (1966), whereby a judgment for costs may
ordinarily be awarded to the prevailing party in any civil

action brought by or against the United States. (osts are not
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to include the fees and expenses of attorneys. 1In light of
this legislative development, Rule 37(f) is amended to permit
the award of expenses and fees against the United States under
Rule 37, but only to the extent permitted by statute. The
amendment brings Rule 37(f) into line with present and future

statutory provisions,

Rule 45, Subpoena
(d) Subpoena for Taking Depositions; Place of Examination.
(1) Proof of service of a notice to take a deposition as
provided in Rules 36<£{a} Egﬁgl and 31(a) constitutes a sufficient
authorization for the issuance by the clerk of the district
court for the district in whicbhb the deposition is to be taken
of subpoenas for the persons named or described therein. The
subpoena may command the person to whom it is directed to

produce and permit inspection and copying of designated books,

papers, documents, or tangible things which constitute or contain
evidonee pelating te any of $he matters within the scope of

the examination permitted by Rule 26(b), but in that event the
snbpoena will be subject to the provisions e# subdivisier £b>

of Rule 38 26(c) and subdivision (b) of this Rule 45 rule.

The person to whom the subpoena is directed may, within

10 days after the service thereof or on or before the return

date if the return date is less than 10 days after service,

serve upon the attorney designated in the subpoena written

objection Eg inspection or copying of any or all of the designated
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materials, 1If objection is made, the party serving the subpoena

skall not be entitled to inspect and copy the materials except

pursuant to an order of the court from which the subpoena was

L upppu—

issued. The party serving the subpoena may, l{ objection has

been made, move upon notice to the deponent for an order at any

time before or during the taking of the deposition.

O A — C————— p—— a3

Advisory Committee's Noie

At present, when a subpoena duces tecum is issued to a
deponent, he is required ‘o produce the listed materials at
the deposition, but is undér‘no clear compulsion tc rmermit their
inspection and copying. This fesults in confusion and uncertainty
before the time the deposition is taken, with no mechanism
provided whereby the court can resolve the matter. Rule 45(d) (1),
as revised, makes clear that the subpoena authorizes inspection
and copying of the materials produced., The deponent is
attforded full protection since he can object, thereby forcing
the party serving the subpoena to obtain a court crder if he
wishes to inspect and copy. The procedure is thus analogous to
that provided in Rule 34.

The changed references to other rules conform to changes
made in those rules. The deletion of words in the clause
describing the proper scope of the subpoena conforms to a change
made in the language of Rule 34. The reference to Rule 26 (b)

is unchanged but encompasses new matter in that subdivision,



The changes make it clear that the scope of discovery through
a subpoena is the same as that applicable to Rule 34 and the
other discovery rules.
Rule 69, Execution

(a) In General., Process to enforce a judgment for the
payment of moﬁey shall be a writ of execution, unless the court
directs otherwise. The procedure on execution, in proceedings
supplementary to and in aid of a judgment, and in proceedings
on and in aid of execution shall be in accordance with the
practice and procedure of the state in which the district court
is held, exiéting at the time the remedy is sought, except that
any statute of the United States governs to the extent that it
is applicable. 1In aid of the judgment or execution, the
Judgment creditor or his successor in interest when that interest

appears of record, may examime obtain discovery from any

person, including the judgment debtor, in the manner provided in
these rules fer %aking depesiidiens or in the manner provided
by the practice of the state in which the district court is held.
Advisory Committee's Note
The amendment assures that, in aid of execution on a
judgment, all discovery procedures provided in the rules are
available and not just discovery via the taking of a deposition.
Under the present language, one court has held that Rule 34

discovery is unavailable to the judgment creditor. M. Lowenstein &

Sons, Inc. v. American Underwear Mfg. Co., 11 F.R,D, 172 (E.D, Pa.

1951). Notwithstanding the language, and relying heavily on
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legislative history referring to Rule 33, the Fifth Circuit

has held that a judgment creditor may invoke Rule 33 interrogatories.

United States v. McWhirter, 376 F.2d 102 (5th Cir, 1967), But

the court's reasoning does not extend to discovery except as
provided in Rules 26-33. One commentator suggests that the
existing language might properly be stretched to all discovery,

7 Moore's Federal Practice 969.05[1] (2d ed. 1966) , but another

believes that a rules amendment is needed. 3 Barron & Holtzoff,

Federal Practice and Procedure 1484 (Wright ed. 1958) . Both

commentators and the court in McWhirter are clear that, as a

matter of policy, Rule 69 should authorize the use of all

discovery devices provided in the rules.

Form 24,

Met#en Request for Production otf Documents, etc,, Under Rule 34

Plaintiff A ,B, mewes $the eeurt for an order rogquirirg requests

defendant C,D, to respond within days to the following

requests:

(1) Pe That defendant produce and %e permit plaintiff to

inspect and to copy each of the following documents;

(Here list the documents either individually or

by category and describe each of them.)

(Here state the time, place, and manner of making

the inspection and performance of any related acts.)
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(2) Pe That defendant produce and permit plaintiff to

inspect and to phetegraph copy, test, or sample each of the

following objects:

(Here list the objects either individually or

by category and describe each of them.)

(Here state the time, place, and manner of

making the inspection and performance of any related

acts.)

(3) Pe That defendant permit plaintiff to enter (here

describe property to be entered) and to inspect and to
photographL test or sample (here describe the portion of
the real property and the objects to be inspected and phetographed)

(Here state the time, place, and manner of

making the inspection and performance 2£ any related

acts,)

Pefendant G6;B+ has the pessessioRy custodyy o control of
ereb of bhe fevegoing deeuments and ebjeets and of the abewue
mentioned meal estater Eaek of theom consititutes or eentains
evidenee rolevarnt and matorial $6 a matter invelved in %his

aetieny a5 5 mere #ully shown in Exhibit A hesvete attaehed~

Signed:
Attorney for Plainiiff,
Address:
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Netiee of Motien
{centonts the same as +n Form +8)
kxhibit A

ssate ef s

County of s

AxByy boing £irst duly swern savs+

£L) (Howre set fortk all that plaintiff knows whiech
shows thet defendart has tho papewrs ex ebjeets im his
pessessior o8 eontrels)

{<)> {Howve set forth all that pteaintiff kunows whieh
shewe that omeh of the above montioned itoms B rolewans
to seme issue in the aetienc)

Signeds+ ALBr

Adviscory Committee's No:e
Form 24 is revised to accord with the chanpes made in

Rule 34.
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