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UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COWM SSI ON

COW SSI ONERS: Robert Pitofsky, Chairnman
Mary L. Azcuenaga
Janet D. Steiger
Roscoe B. Starek, 111
Christine A Varney

In the Matter of

J. C. PENNEY COVPANY, | NC. ,
a corporation; and Docket Nos. C- 3721
C- 3722

DECI SI ON AND

ORDER

THRI FT DRUG, | NC. ,
a corporation.

N N N N N N N N’

The Federal Trade Comm ssion (" Comm ssion"), having
initiated an investigation of the proposed acquisition of Eckerd
Corporation ("Eckerd"') and of certain assets of Rte Ald
Corporation ("Rte Ad') by J.C Penney Conpany, Inc. ("J.C
Penney") and Thrift Drug, Inc. ("Thrift Drug"), and the
respondent s having been furnished thereafter with a copy of a
draft of conplaint that the Bureau of Conpetition presented to
the Comm ssion for its consideration and which, if issued by the
Comm ssi on, woul d charge respondents with violations of Section 7
of the dayton Act, as anmended, 15 U.S.C 8§ 18, and Section 5 of
the Federal Trade Comm ssion Act, as anmended, 15 U. S.C 8§ 45; and

Respondents, their attorneys, and counsel for the Comm ssion
havi ng thereafter executed an agreenent containing a consent
order, an adm ssion by the respondents of all the jurisdictional
facts set forth in the aforesaid draft of conplaint, a statenent
that the signing of said agreenent is for settlenent purposes
only and does not constitute an adm ssion by respondents that the
| aw has been violated as alleged in such conplaint, or that the
facts as alleged in such conplaint, other than jurisdictional
facts, are true and wai vers and ot her provisions as required by
the Commssion's rules; and

The Comm ssion having thereafter considered the natter and
having determned that it had reason to believe that the
respondents have violated the said Acts, and that a conpl ai nt
shoul d issue stating its charges in that respect, and havi ng
t hereupon accepted t he executed consent agreenent and pl aced such
agreenent on the public record for a period of sixty (60) days,
now in further conformty with the procedure described in 8§ 2,34



of its Rules, the Comm ssion hereby issues its Conpl ai nt, nakes
the followng jurisdictional findings and enters the foll ow ng
O der:

1. Respondent J.C. Penney Conpany, Inc. is a corporation
organi zed, existing, and doi ng busi ness under and by virtue of
the laws of the state of Delaware, with its office and princi pal
pl ace of business |ocated at 6501 Legacy Drive, Plano, Texas
75024- 3698.

2. Respondent Thrift Drug, Inc., is a corporation
organi zed, existing, and doi ng busi ness under and by virtue of
the laws of the state of Delaware, with its office and princi pal
pl ace of business |ocated at 615 Al pha Drive, Pittsburgh,
Pennsyl vani a 15238.

3. The Federal Trade Comm ssion has jurisdiction of the
subject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER
l.

| T 1S ORDERED that, as used in this Order, the foll ow ng
definitions shall apply:

A "J.C. Penney" neans J.C Penney Conpany, Inc., its
directors, officers, enployees, agents and representatives,
predecessors, successors, and assigns, and its subsidiaries,
divisions, groups, and affiliates controlled, directly or
indirectly, by J.C Penney Conpany, Inc., and the respective
directors, officers, enployees, agents and representatives,
successors, and assigns of each.

B. "Thrift Drug" means Thrift Drug, Inc., its directors,
of ficers, enployees, agents and representatives, predecessors,
successors, and assigns, and its subsidiaries (including Kerr
Drug, Inc.), divisions, groups, and affiliates controll ed,
directly or indirectly, by Thrift Drug, Inc., and the respective
directors, officers, enployees, agents and representatives,
successors, and assigns of each.

C "Rte Ald" neans Rte Ald Corporation, its directors,
of ficers, enployees, agents and representatives, predecessors,
successors, and assigns, and its subsidiaries, divisions, groups,
and affiliates controlled, directly or indirectly, by Rte Ad
Corporation and the respective directors, officers, enployees,
agents and representatives, successors, and assigns of each.

D. "Respondents” neans J.C. Penney and Thrift Drug.

E. "Comm ssi on" neans the Federal Trade Conm ssi on.



F. "Acqui sitions" neans the acquisitions of Eckerd by
QOrega Acquisition Corporation, a wholly-owned subsidiary of J.C
Penney, and of certain assets of Rite Ald by Thrift Drug, an
i ndirect, wholly-owned subsidiary of J.C Penney, pursuant to an
agreenent dated Novenber 2, 1996 and an agreenent dated Cct ober
11, 1996, respectively.

G "Retail drug store" nmeans a full-line retail store that
carries a wde variety of prescription and nonprescription
nmedi ci nes and m scel | aneous itens, including, but not limted to,
drugs, pharnaceuticals, patent nedicines, sundries, tobacco
products, and ot her nerchandi se.

H "MBA" neans Metropolitan Statistical Area as defined by
the United States Departnent of Conmerce, Bureau of the Census.

l. "Rte Ald Retail Business" neans Rte Ald s retail drug
store business located in the states of North Carolina and South
Carol i na.

J. "Rte Ald Retail Assets"” neans all assets constituting
the Rite Ald Retail Business, excluding those assets pertaining
tothe Rte Ald trade nane, trade dress, trade nmarks and service
mar ks, and including, but not l[imted to:

1. | eases and properti es;

2. zoni ng approvals and regi strations, at the
Acquirer’s option

3. books, records, reports, dockets and lists
relating to the Rite Ald Retail Business;

4. retail drug store inventory and storage capacity;

5. lists of stock keeping units (“SKUs”), e.qg., al

forns, package sizes and other units in which prescription
drugs are sold and which are used in records of sales;

6. lists of all custoners, including, but not imted
to, third party insurers, including all files of nanes,
addresses, and tel ephone nunbers of the individual custoner
contacts, and the unit and dol |l ar anounts of sales, by
product, to each custoner;

7. all pharmacy files, docunents, instrunents,
papers, books, computer files and records and all other
records in any nedia relating to the Rte A d Retai
Busi ness;



8. all rights, titles and interests in and to the
contracts entered into in the ordi nary course of business
with custoners (together with associated bid and perfornance
bonds), suppliers, sales representatives, distributors,
agents, personal property |essors, personal property
| essees, licensors, |icensees, consignors and consi gnees,
and all nanes of prescription drug nmanufacturers and
distributors under contract with Rte A d;

9. all machinery, fixtures, equipnent, vehicles,
transportation facilities, furniture, tools and ot her
tangi bl e personal property; and

10. goodwill, tangible and intangible, utilized in
retail drug stores.

Provi ded, however, that Rte Ald Retail Assets shall include only
such assets as are being acquired in the Acquisitions.

K. "Rite Ald North Carolina/ Charl eston Retail Assets"
means Rte Aild's Retail Assets located in the state of North
Carolina and in the Charl eston-North Charl eston, South Carolina
VBA.

L. "Thrift Retail Business"” nmeans Thrift Drug s retai
drug store business located in the Charlotte-Gstonia-Rock HII,
North Carolina MBA, and Thrift Drug’'s retail drug store business
identified in Schedule A of this Agreenent.

M "Thrift Retail Assets" nmeans all assets constituting
the Thrift Retail Business, excluding those assets pertaining to
the Thrift Drug or Kerr trade nane, trade dress, trade marks and
service marks, and including, but not limted to:

1. | eases and properti es;

2. zoni ng approval s and regi strations, at the
Acquirer’s option

3. books, records, reports, dockets and lists
relating to the Thrift Retail Business;

4. retail drug store inventory and storage capacity;

5. lists of stock keeping units (“SKUs”), e.qg., al

forns, package sizes and other units in which prescription
drugs are sold and which are used in records of sales;

6. lists of all custoners, including, but not imted
to, third party insurers, including all files of nanes,
addresses, and tel ephone nunbers of the individual custoner



contacts, and the unit and dol |l ar anounts of sales, by
product, to each custoner;

7. all pharmacy files, docunents, instrunents,
papers, books, computer files and records and all other
records in any nedia relating to the Thrift Retail Business;

8. all rights, titles and interests in and to the
contracts entered into in the ordi nary course of business
with custoners (together with associated bid and perfornance
bonds), suppliers, sales representatives, distributors,
agents, personal property |essors, personal property
| essees, licensors, |icensees, consignors and consi gnees,
and all nanes of prescription drug nmanufacturers and
distributors under contract with Thrift Drug;

9. all machinery, fixtures, equipnent, vehicles,
transportation facilities, furniture, tools and ot her
tangi bl e personal property; and

10. goodwill, tangible and intangible, utilized in
retail drug stores.

1.
I T I'S FURTHER ORDERED t hat:

A Respondent s shal |l divest, absolutely and in good faith,
the Rite Ald North Carolina/Charl eston Retail Assets and the
Thrift Retail Assets to an acquirer that receives the prior
approval of the Commssion, and only in a nmanner that receives
the prior approval of the Comm ssion, within four (4) nonths of
the date the Agreenent Containing Consent Order in this natter
was signed by Respondents; provided, however, that Respondents
shall not acquire any of the Rite Ald North Carolina/ Charl eston
Retail Assets until Respondents have entered into an agreemnent
that has received the prior approval of the Conmm ssion to divest
the Rite Ald North Carolina/Charl eston Retail Assets.

B. | f Respondents do not divest the Thrift Retail Assets
pursuant to Paragraph Il1.A , Respondents shall divest the Thrift
Retail Assets to an acquirer that receives the prior approval of
the Commssion, and only in a nmanner that receives the prior
approval of the Conmssion, within five (5) nonths of the date
the Agreenent Containing Consent Order in this matter was signed
by the Respondents.

C The purpose of the divestiture of the Rite Aid North
Carolina/Charleston Retail Assets and the Thrift Retail Assets is
to ensure the continuation of the Rte Ald North
Carolina/Charleston Retail Assets and the Thrift Retail Assets as
ongoi ng viabl e enterprises engaged in the retail drug store
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busi ness providing retail pharmacy services to third-party payors
and to renmedy any | essening of conpetition resulting fromthe
Acquisitions as alleged in the Conm ssion's conpl aint.

L.
| T I'S FURTHER ORDERED t hat:

A | f Respondents have not divested absolutely and i n good
faith the Rte Ald North Carolina/Charleston Retail Assets and
the Thrift Retail Assets pursuant to Paragraph II.A of this
O der, the Commssion nay appoint a trustee to divest the Rte
Ald Retail Assets and the Thrift Retail Assets; or if the
Respondent s have not divested absolutely and in good faith the
Thrift Retail Assets pursuant to Paragraph I1.B. of this Oder,

t he Comm ssion may appoint a trustee to divest the Thrift Retal
Assets. In the event that the Comm ssion brings an action
pursuant to 8 5( |) of the Federal Trade Comm ssion Act, 15 U S C
8 45( 1), or any other statute enforced by the Comm ssion,
Respondent s shall consent to the appoi ntnment of a trustee in such
action. Neither the appointnent of a trustee nor a decision not
to appoint a trustee under this Paragraph shall preclude the

Comm ssion fromseeking civil penalties or any other reli ef
available to it, including a court-appointed trustee pursuant to
8 5(1) of the Federal Trade Comm ssion Act, or any other statute
enforced by the Coomssion, for any failure by Respondents to
conply with this Oder.

B. If a trustee is appointed by the Comm ssion or a court
pursuant to Paragraph II11.A of this Oder, Respondents shal
consent to the following terns and conditions regarding the
trustee's powers, duties, authority, and responsibilities:

1. The Comm ssion shall select the trustee, subject
to the consent of Respondents, which consent shall not be
unreasonably wi thheld. The trustee shall be a person wth
experience and expertise in acquisitions and divestitures.
| f Respondents have not opposed, in witing, including the
reasons for opposing, the selection of any proposed trustee
within ten (10) days after receipt of witten notice by the
staff of the Comm ssion to Respondents of the identity of
any proposed trustee, Respondents shall be deened to have
consented to the selection of the proposed trustee.

2. Subject to the prior approval of the Comm ssion,
the trustee shall serve as an agent of the Comm ssion and
shal | have the exclusive power and authority to divest the
Rte Ald Retail Assets and the Thrift Retail Assets.

3. Wthin ten (10) days after appoi ntnent of the
trustee, Respondents shall execute a trust agreenent that,
subject to the prior approval of the Conmssion, and in the
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case of a court-appointed trustee, of the court, transfers
to the trustee all rights and powers necessary to permt the
trustee to effect the divestiture required by this Oder.

4. The trustee shall have twelve (12) nonths fromthe
date the Comm ssion approves the trust agreenent descri bed
in Paragraph I11.B. 3. to acconplish the divestiture, which
shal|l be subject to the prior approval of the Comm ssion.

I f, however, at the end of the twelve (12) nonth period, the
trustee has submtted a plan of divestiture or believes that
di vestiture can be achieved within a reasonable tine, the
divestiture period may be extended by the Comm ssion, or in
the case of a court-appointed trustee, by the court;

provi ded, however, the Comm ssion may extend this period
only two (2) tinmes for up to twelve (12) nonths each tine.

5. The trustee shall have full and conpl ete access to
t he personnel, books, records and facilities related to the
Rte Ald Retail Assets and the Thrift Retail Assets or to
any other relevant information, as the trustee may
reasonably request. Respondents shall devel op such
financial or other information as such trustee may
reasonably request and shall cooperate with the trustee.
Respondents shall take no action to interfere with or inpede
the trustee's acconplishnment of the divestiture. Any del ays
in divestiture caused by Respondents shall extend the tine
for divestiture under this Paragraph in an anmount equal to
the delay, as determ ned by the Conm ssion or, for a court-
appoi nted trustee, by the court.

6. The trustee shall use his or her best efforts to
negotiate the nost favorable price and terns available in
each contract that is submtted to the Comm ssion, subject
to the trustee’s fiduciary duty to the Coonmssion and to
Respondent s’ absol ute and unconditional obligation to divest
at no mnimumprice. The divestiture shall be nmade to an
acquirer that receives the prior approval of the Comm ssion
and only in a manner that receives the prior approval of the
Comm ssion. In the event that the trustee receives bona
fide offers fromnore than one acquiring entity, the trustee
shall submt all such bids to the Coonmssion, and if the
Comm ssion determnes to approve nore than one such
acquiring entity for the Rte Ald Retail Assets and the
Thrift Retail Assets, the trustee shall divest to the
acquiring entity sel ected by Respondents from anong those
approved by the Comm ssi on.

7. The trustee shall serve, w thout bond or other
security, at the cost and expense of Respondents, on such
reasonabl e and custonmary terns and conditions as the
Comm ssion or a court may set. The trustee shall have the
authority to enploy, at the cost and expense of Respondents,
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and at reasonabl e fees, such consultants, accountants,
attorneys, investnment bankers, business brokers, appraisers,
and other representatives and assistants as are necessary to
carry out the trustee’s duties and responsibilities. The
trustee shall account for all nonies derived fromthe
divestiture and all expenses incurred. After approval by
the Comm ssion and, in the case of a court-appointed
trustee, by the court, of the account of the trustee,
including fees for his or her services, all remaining nonies
shall be paid at the direction of the Respondents, and the
trustee's power shall be termnated. The trustee's
conpensation shall be based at least in significant part on
a comm ssion arrangenent contingent on the trustee's
divesting the Rte Ald Retail Assets and the Thrift Retai
Assets.

8. Respondents shall indemify the trustee and hold
the trustee harnl ess agai nst any | osses, clains, danages,
liabilities, or expenses arising out of, or in connection
with, the performance of the trustee's duties, al
reasonabl e fees of counsel and ot her expenses incurred in
connection with the preparation for, or defense of any
claim whether or not resulting in any liability, except to
the extent that such liabilities, |osses, damages, clains,
or expenses result from m sfeasance, gross negligence,
willful or wanton acts, or bad faith by the trustee.

9. If the trustee ceases to act or fails to act
diligently, a substitute trustee shall be appointed in the
same manner as provided in Paragraph I11.A of this Oder.

10. The Comm ssion or, in the case of a court-
appoi nted trustee, the court, nmay on its own initiative or
at the request of the trustee issue such additional Oders
or directions as may be reasonably necessary or appropriate
to acconplish the divestiture required by this Oder.

11. The trustee shall also divest such additiona
anci |l l ary assets and busi nesses and effect such arrangenents
as are necessary to assure the nmarketability and the
viability and conpetitiveness of the Rte Ald Retail Assets
and the Thrift Retail Assets.

12. The trustee shall have no obligation or authority
to operate or maintain the Rte Ald Retail Assets and the
Thrift Retail Assets.

13. The trustee shall report in witing to Respondents
and the Comm ssion every sixty (60) days concerning the
trustee's efforts to acconplish divestiture.

| V.
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| T I'S FURTHER ORDERED t hat:

A Pendi ng divestiture of the Rte Ald Retail Assets and
the Thrift Retail Assets, Respondents shall take such actions as
are necessary to maintain the viability, conpetitiveness, and
marketability of the Rte Ald Retail Assets and the Thrift Retal
Assets consistent with Paragraphs Il1. and Il1l. of this Order and
to prevent the destruction, renoval, wasting, deterioration, or
inpairment of the Rte Ald Retail Assets and the Thrift Retai
Assets except in the ordinary course of business and except for
ordinary wear and tear.

B. Respondents shall conply with all the terns of the
Asset Mai ntenance Agreenent attached to this Order and nade a
part hereof as Appendix |I. The Asset Mintenance Agreenent shal
continue in effect until such time as Respondents have conplied
with the divestiture requirenments of the O der

V.

| T 1S FURTHER ORDERED that within thirty (30) days after the
date this Oder becones final and every thirty (30) days
thereafter until Respondents have fully conplied with the
provisions of Paragraphs Il. and Il1l. of this Oder, Respondents
shall submt to the Commssion verified witten reports setting
forth in detail the manner and formin which they intend to
conply, are conplying, and have conplied wth Paragraphs Il. and
I1l. Respondents shall include in their conpliance reports,
anmong other things that are required fromtine to tine, a ful
description of the efforts being made to conply w th Paragraphs
1. and II1. of the Order, including a description of proposals
for divestiture and the identity of all parties contacted.
Respondents shall include in their conpliance reports copies of
all witten communications to and fromsuch parties concerning
di vestiture.

VI .

| T 1S FURTHER ORDERED t hat Respondents shall notify the
Comm ssion at least thirty (30) days prior to any proposed change
i n Respondents such as dissol ution, assignnent, sale resulting in
t he energence of a successor corporation to Respondents, or the
creation or dissolution of subsidiaries or any other change in
Respondents that may affect conpliance obligations arising out of
the O der.

VII.



| T 1S FURTHER ORDERED that, for the purpose of determning
or securing conpliance with this Order, Respondents shall permt
any duly authorized representative of the Comm ssion:

A Upon five days' witten notice to Respondents, access,
during office hours and in the presence of counsel, to inspect
and copy all books, |edgers, accounts, correspondence, nenoranda
and ot her records and docunents in the possession or under the
control of Respondents relating to any nmatters contained in this
O der; and

B. Upon five days' witten notice to Respondents and
without restraint or interference from Respondents, to interview
Respondents or officers, directors, or enployees of Respondents
in the presence of counsel.

By the Conm ssi on.

Donald S. dark
Secretary

SEAL:
| SSUED. February 28, 1997
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Kerr Store Nunber 8549
Lakewood Shoppi ng Cent er
2000 Chapel HIIl Road
Durham NC 27704

Kerr Store Nunber 8556
Erwi n Square

737 N nth Street
Durham NC 27705

Kerr Store Nunmber 8566
Uni versity Ml l

201-10 Estes Drive
Chapel HIIl, NC 27514

Kerr Store Number 8550
Nort h Duke Mall

3600 North Duke Street
Durham NC 27704

Kerr Store Nunber 8541
Longvi ew Shoppi ng Cent er
2116 East New Bern Avenue
Ral ei gh, NC 27610

Kerr Store Nunber 8537
East gat e Shoppi ng Cent er
4025 A d Wake Forest Road
Ral ei gh, NC 27609

Kerr Store Nunmber 8553
Loehman’s Pl aza

1821 H | andal e Road
Durham NC 27705

Kerr Store Nunmber 8929
Orabtree Valley Ml l
4325 d enwood Avenue
Ral ei gh, NC 27612

SCHEDULE A

SA-1

Kerr Store Nunmber 8935
Cary Village Mall

1105 Wal nut Street
Cary, NC 27511

Kerr Store Nunber 8933
Sout h Squar e Shoppi ng Center
4001 Chapel H Il Boul evard
Durham NC 27707

Kerr Store Nunber 8531

Nort hri dge Shoppi ng Center
8140 Falls of the Neuse Road
Ral ei gh, NC 27689

Kerr Store Nunmber 8943
Har vest Pl aza

9650 Strickl and Road
Ral ei gh, NC 27615

Kerr Store Nunber 8602
Triangl e East Centre
134 \Wakel on Street
Zebul on, NC 27597

Kerr Store Nunmber 8530
Towne North Pl aza
8385 O eednoor Road
Ral ei gh, NC 27612

Kerr Store Nunber 8904
Preston Corners Shoppi ng
Cent er

920 H gh House Road
Cary, NC 27513

Kerr Store Nunber 8547

The Village Shoppi ng Center
613 Wl lons Vill age

Durham NC 27703



Kerr Store Nunmber 8538
South HIls Mll

1255 Buck Jones Road
Ral ei gh, NC 27606

Kerr Store Nunmber 8595
North HIlls Mall

Si x For ks Road

Ral ei gh, NC 27609

Kerr Store Nunber 8539

M ssion Val |l ey Shoppi ng Center
2233-113 Avant Ferry Road

Ral ei gh, NC 27605

Kerr Store Nunber 8534
Tower Shoppi ng Cent er
Newber n Avenue

Ral ei gh, NC 27610
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UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COWM SSI ON

)
In the Matter of )
J. C. PENNEY COVPANY, | NC. ,
a corporation; and ) Docket Nos. C- 3721
) C 3722
THRI FT DRUG | NC. , )
a corporation. )
)

ASSET NMAI NTENANCE AGREEMENT

Thi s Asset Mintenance Agreenent ("Agreenent”) is by and
between J. C. Penney Conpany, Inc. ("J.C Penney"), a corporation
organi zed, existing, and doi ng busi ness under and by virtue of
the laws of the state of Delaware, with its office and princi pal
pl ace of business |ocated at 6501 Legacy Drive, Plano, Texas
75024-3698; Thrift Drug, Inc. ("Thrift Drug"), a corporation
organi zed, existing, and doi ng busi ness under and by virtue of
the laws of the state of Delaware, with its office and princi pal
pl ace of business |ocated at 615 Al pha Drive, Pittsburgh,
Pennsyl vani a 15238; and the Federal Trade Conm ssion
("Comm ssion"), an independent agency of the United States
CGover nment, established under the Federal Trade Comm ssion Act of

1914, 15 U.S.C. 8§ 41, et seq. (collectively "the Parties").



PREM SES

WHEREAS, J.C Penney (through a whol|ly-owned subsidi ary,
Qrega Acquisition Corporation) agreed to acquire Eckerd
Corporation ("the Eckerd Acquisition"), pursuant to an agreenent
dat ed Novenber 2, 1996, and J.C. Penney (through a whol|y-owned
subsidiary, Thrift Drug, Inc.) agreed to acquire certain assets
of the Rite Ald Corporation ("the Rte Ald Acquisition"),
pursuant to an agreenent dated Cctober 11, 1996, respectively
(collectively "the Acquisitions"); and

VWHEREAS, the Comm ssion is now investigating the
Acquisitions to determne if they would violate any of the
statutes enforced by the Conm ssion; and

VWHEREAS, if the Comm ssion accepts the attached Agreenent
Cont ai ni ng Consent Order, the Commssion is required to place it
on the public record for a period of sixty (60) days for public
comment and may subsequently w t hdraw such acceptance pursuant to
the provisions of Section 2.34 of the Coomssion's Rules; and

VWHEREAS, the Commssion is concerned that if an agreenent is

not reached preserving the status quo ante of the Rte Ald Retail

Assets and the Thrift Retail Assets as described in the attached



Agreenent Contai ning Consent Order ("Assets") during the period
prior to their divestiture, any divestiture resulting from any
adm ni strative proceeding challenging the legality of the
Acqui sitions mght not be possible, or mght produce a | ess than
effective renedy; and

VWHEREAS, if the Comm ssion accepts the Consent Oder or a
nodi fi ed consent order, and J.C. Penney and Thrift Drug have not
di vested the Assets or such other assets as are specified in the
Consent Order or in a nodified consent order, in accordance with
the Consent Order or nodified order respectively, the Comm ssion
may appoint a trustee to divest the Assets and such additi onal
assets as are identified in the Consent Oder or in a nodified
consent order; and

WHEREAS, the Conmm ssion is concerned that prior to
divestiture to an acquirer approved by the Commssion, it may be
necessary to preserve the continued viability and conpetitiveness
of the Assets; and

WHEREAS, the purpose of this Agreenment and of the Consent
Oder is to preserve the Assets pending the divestiture to an
acqui rer approved by the Conm ssion under the terns of the Oder,

in order to renedy any anticonpetitive effects of the
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Acqui sitions; and

WHEREAS, J.C Penney and Thrift Drug entering into this
Agreenent shall in no way be construed as an adm ssion by J.C
Penney or Thrift Drug that the Acquisitions are illegal; and

WHEREAS, J.C Penney and Thrift Drug understand that no act
or transaction contenplated by this Agreenent shall be deened
i mmune or exenpt fromthe provisions of the antitrust [aws or the
Federal Trade Conm ssion Act by reason of anything contained in
this Agreenent.

NOW THEREFORE, in consideration of the Comm ssion's
agreenent that at the tinme it accepts the Consent Order for
public comrent it will grant early termnation of the Hart-Scott-
Rodi no waiting periods, the Parties agree as foll ows:

TERVS OF AGREEMENT

1. J.C. Penney and Thrift Drug agree to execute, and upon
its issuance to be bound by, the attached Consent O der. The
Parties further agree that each termdefined in the attached
Consent Order shall have the sane neaning in this Agreenent.

2. Unl ess the Comm ssion brings an action to seek to
enjoin the proposed Rte Ald Acquisition or the proposed Eckerd

Acqui sition pursuant to Section 13(b) of the Federal Trade



Comm ssion Act, 15. U S C 8 53(b), and obtains a tenporary
restraining order or prelimmnary injunction blocking the proposed
Rte Ald Acquisition or the proposed Eckerd Acquisition, J.C
Penney and Thrift Drug will be free to close the Rte Ald
Acquisition after Decenber 8, 1996, subject to the terns of the
O der, and the Eckerd Acquisition after Decenber 6, 1996.

3. J.C. Penney and Thrift Drug agree that fromthe date
this Agreenent is signed until the earlier of the dates listed in
subparagraphs 3.a - 3.b, they will conply with the provisions of
this Agreenent:

a. t hree busi ness days after the Conmm ssion w thdraws
its acceptance of the Consent Order pursuant to the

provi sions of Section 2.34 of the Conmssion's Rules; or

b. on the day the divestitures set out in the Consent

O der have been conpl et ed.

4. J.C. Penney and Thrift Drug shall nmaintain the
conpetitiveness of the Assets. This includes, but is not limted
to, the maintaining of pronotions and di scount policies as well
as the continuation of specific store services ( i.e., hours of
operation and operation of specific departnents).

5. Until J.C Penney and Thrift Drug have divested the



Assets or other assets pursuant to Paragraphs II. and IIl. of the
Consent Order or such assets as are specified pursuant to a
nodi fi ed consent order, J.C Penney and Thrift Drug shall
continue to offer those Thrift Drug custoners who receive third-
party pharmacy services at Thrift Drug the same type of pharnacy
service at any retail drug store that constitutes a part of the
Thrift Retail Assets.

6. Shoul d the Comm ssi on seek in any proceeding to conpel
J.C. Penney and Thrift Drug to divest thensel ves of the Assets or
such other assets as specified in the Consent Order or in a
nodi fi ed consent order or to seek any other injunctive or
equitable relief, J.C Penney and Thrift Drug shall not raise any
obj ecti on based upon the expiration of the applicable Hart-Scott-
Rodi no Antitrust Inprovenents Act waiting period or the fact that
t he Comm ssion has not sought to enjoin the Acquisitions. J.C
Penney and Thrift Drug al so waive all rights to contest the
validity of this Agreenent.

7. For the purpose of determning or securing conpliance
with this Agreenment, subject to any legally recognized privil ege,
and upon witten request with five (5) days’ notice to J.C

Penney or Thrift Drug and to their principal offices, J.C Penney



and Thrift Drug shall permt any duly authorized representative
or representatives of the Conm ssion:
a. access during the office hours of J.C. Penney or
Thrift Drug, in the presence of counsel, to inspect and copy
all books, |edgers, accounts, correspondence, nenoranda and
ot her records and docunents in the possession or under the
control of J.C Penney or Thrift Drug relating to conpliance
with this Agreenent; and
b. to interview officers or enployees of J.C Penney
or Thrift Drug, who may have counsel present, regardi ng any
such nmatters.
8. Thi s Agreenent shall not be binding until approved by

t he Comm ssi on.



Signed this 6th day of Decenber, 1996.

J. C. PENNEY COVPANY, | NC., A CORPORATI ON
By:

Charles R Lotter

Executive Vi ce President
Secretary and General Counsel
J.C. Penney Conpany, Inc.

Peter D. Standi sh, Esq.
Wil, Cotshal & Manges LLP
Counsel for Respondents

FEDERAL TRADE COWM SSI ON

Stephen C Cal ki ns
Ceneral Counsel
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