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ING 8ESSION
March 25, 1064
The neeting of the Advisory Committee on Rules for
Civil Procedure reconvened st 9:30 o'clock, ﬁiiii&& . Mitchell,
Chairman of the Qa&&iﬁﬁeé, presiding.
CHAXRMAN MITCHELL: é@ﬁe‘ﬁﬁ order, gentlemen.

JUDGE CLARK: Last night we were éi&sﬁssiag Rule %%(a),

ﬁa& as I understand iﬁ we haé not ?eaaﬁaé sny conclusion, ?b@

p?sgﬁsal ﬁppaaring on my %&gtemhar ér&f%, p&g@ 14, praviéss for
a8 i&mite@ iurﬁher jéiaﬂer when gart;e& are ing in eaﬁn@@ti@n
with th@ asﬁe trangaction or geeurregse oy series of transactions
or OUCUrYENCes. ié other words, the proposal here does not take
out that binding party. | .

ia our discussion the guestion wvas raised as to wbsther;
it might not hs baﬁﬁex to eake out that tie and %xp&ﬁé the
joinder somewhat move. 1 thiﬂkv§h32$ $$ a great deal to be
gaid i@r that. I gathered there was, hﬁ%@ver, HOne ieaiiﬁg-
that that was going pretty fgé, and I an iaei&had nat 16 press
for that §g§tieu;ay1y at this time.

These are all garbapa 8 matter of growth. ?hagaﬁare,

I suggest as a reasaa&bla ﬁtap, but not as drastic, the one

that is a%staﬁ hefe on page 14 of tha &eptamher drafta I would
suggest that we go shesd with that. Thet uakes s lesser change
and, as 1 have just iﬁégeﬁted,/ﬁéalé be the claims arising out

of one genersl transaction, but it does within that limitation
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allov some expaunsion. That would be my suggestion.

JUDGE

DOBIE: What is your suggesation?

JUDGE CLARE: The one contained heve. It is moving
the "common question of law and fact" to clearly define the
parties vather ﬁﬁéa‘tha:alsima.

J ";;;g-: b§)

BIE: That would cut out "common to 81l of
them" and interpolate "aema"uié 'iéhe#@? |
éﬁﬁﬁg‘ébégﬁa ?hat is cerr@nt, -
Pﬁ@?ﬁ%%@a‘asuwi

Jaéga, 1 3nst don®t believe thaa is
going to change ﬁayéhiag. l

ﬂﬁﬁiﬁﬁ&% g!f@ﬁ%&&* Have we haé any. suggasﬁians or
demsnés from juégas &né the bar far any eh&aga in this rﬁle?

| JUDGE CLARK: No. ei eeax-sa\ we haven't :ms very s |
many. There is uauaizé vsry 11@%3@ éaﬁ&ﬁé far either exgaasien ;,
or éentr&eﬁian, egeept'here and %hézaﬁ ?here may be 8 1&%%19 . )
demand for a@ﬂtrﬁetian in par%iﬂui&r e&aeﬁ._

_ DEAN xﬁﬁﬁéﬂz What 1 was weaéafing, ﬁhszzie, was
that this might afieet the vaasaaiﬁg in the ﬁhristiansan oage,
but I do not quite see.haﬁ it would affgat ﬁhevresazti The _
Christianson sase‘eri§ieiﬁas the %Binggv}ﬁe‘gays gvég ﬁﬁaugh ié_§ 
that case on the two pra&%ssary‘néﬁes.éha?e was‘ne'¢6§gaa»ga§sﬁﬂ ,
tion of law and fact except the appiieﬁfién'efvgsae¥ax conmer -
cial law, still he thinks the case was wrong. As fa§)§s §,¢§§3?
make cut from hie comment on the aaseﬂ,taers»ﬁaéﬁfﬁ;agy common

- guestion of law or fact héﬁweea’ﬁhs two. All you had was common
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parties or some common parties to both cases.
12 it 18 to overcome the reasoning in the Christisne-
son case, that may be one thing; but to overcome the decision,

1 dont think that this affects it at all.

it doesu't often arise, does 19
JUDGE CLARE: No. %&aﬁ’augga&ﬁi@arﬁauzé you make,
if any, Eddie?

B hgvéa'% any. That is my tvouble. The

whole taing'ﬁha% bsﬁheréé me when I read the amondment, Qﬁéwi&s,
was tﬁat»i do ot gee %ha%‘i% gays anything mors than the
arigiaﬁ%,'aﬁé that ﬁﬁ@{@§§ﬁ§, particularly the Christisnson
gase, don't ﬁéié{&ﬁgeh;ng that would affect this,
dﬁéﬁ@ §§%ZE:‘ I am frank to gay,rgaiesﬁ there 48 some
renl demand or & fair ﬁeérseglnﬁmhsrafaésea,i:béiiﬁve i1t is
best not ta %$ﬁE@¥ wégn these fazas,' N
| é&ﬁgﬁﬁéﬁrﬁiiﬁﬁﬁﬁis My impréﬁaiﬁa»ébaéﬁ %%ia i ﬁh&%,
in the siysé place, there h&ﬁiﬁégﬂ Bo &giﬁa%&aa oun the gubject
snd, in the next pzaaég wa araﬁn,g§§§e ﬁagé% ﬁﬁ@t@ﬁfg.if we
wade this change, we would be §§§e§§&ag the situ%ﬁiagra% all.
- len®t it a good %hing'%a iaaéé alone? e | , |
JUDGE §§E§E§ i gﬁk@_tﬁaﬁ‘éﬁtiaag %ha%;wé‘laavé it as -

1% was,

DEAN MORGAN: If you believe that it veally clarifies
1it, 1 don't see any objection to the g@eﬁég@a%;.‘%ha% beﬁké?aéi_

‘me was that when I vead it I tried to mee how it would affect
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the situastion. I put some hypotheticsl cases, and I couldn't
seo thet it changed the thing o bit,
MR, LEMANN: I second Judge Dobie's motion.

The question is whether we leave

the rule as is. All in favor say "aye"; opposed. It is
carried. |

JUDGE CLARK: I would like to take up the mattevs

‘ that 1 disouss at the foot of page 15 of gﬁa September draft,

on Rules 20(bv) and 21. Both of these contain provisions for

éapgfét@ trinls, and in other iaa%agﬁas ﬁhexa we have had that

 situation we referred to the finai'éﬁégésat‘rala; 54(b), which
you ﬁiil'?éﬁail gw&viées for the satgs'af final judgment if the

| Judge eaxtiiia& that it should be done, | |

| Ve gfeviéeé %9 amanﬁed Raze ;3(i}§ which éeals wi&g
cnaﬁﬁer@l&im&, %hat aavgranaa %here or s@parats %rial az geaﬁﬁafm
claims ghaulé ﬁa aubjeat ts the prav&siaas of aula %é{h}; That
was aleo ?aﬁﬂﬁﬁ&ﬁﬁﬁé baek whsa we ﬁare ﬁiss&ssing Rule ié(a);
f%he zmglaaéar bﬁa. ' | »

| Tharsuggeﬁtieﬁ haﬁ beea ﬁaﬁe iaaer %n eenneﬁti@a ﬁit%

© Rule 42(). ;;* - FoEn |

| 1 sh&alﬁ say & ea&a&s&ant staﬁ wﬁaié be te §u% i% in
‘Tihere. aaé %ﬁ ﬁig&% help glariiy ﬁhé apegatian af Rals 5@(@}4-

| if the ﬁﬂéiﬁi@ﬁ *@?ﬁ ﬁ@ Ea maéa, it wealé be ia %he '

. form sﬁata& au ysga 16, gut at tke eﬁé ﬁ§ Eﬁl@ ﬁ@(b}s '

»'”gaé may éi?@@% a fiaai juégﬁént upon & e;&im ei 9§
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| agaiasi one aé nore parties in acoordance with the ??ﬁ?i%i@ﬂ% of
Rule B4(b)." |
Then at the end of Rule 21i:
“"and the court uay direct a ﬁiﬁ&i judgment upon
. either the main claim or claims or the severed claim alone in
«ﬁﬁ@ﬁfé&ﬁéé %&%ﬁ the §r@vﬁ$ieﬁ$ of Rule H4(b).” |
CHAIRUAN ﬁﬁ?@%@&&: In what vespect ﬁ@giﬁ %ha%7ehang§ =
the rule from §§&% it is today? :‘ | |
’ JUDGE CLARK: In %h-ec#ésé of 20(b), I think rather
clesarly it ﬁﬁ§3§ ﬁﬁ@,~§$§g$§$ ﬁh§% ié a ér@vi&i@ﬁ ounly for
$a§a?atalérig§§j .za’%ﬁalease efrggig'zlg that is a §?ovi$;éﬁ
- for both separate trials and for s@vaxéﬁgs"' "
Prﬁﬂassﬁr ﬁgara‘yéstgrééy éskaé what @aulﬁ_bg tb@_ 
effect of &a#@ggasa.ai A oBEo ﬁnjfi@ai Judgment. It waﬁlg»ﬁe
my answer, ﬁhi@b 1 made then and X should think it would fﬁi&a@,
that 1f the case is éeﬁglstexy éavaraé»i% would then be re« f'
lleved from any ggeratiﬂn¢§£ 54(%};*_, |
7%§ars'sra tvo g@sgibiki%isﬁ'as to %haﬁpreviéian heie
suggested 88 to 21. It may be that this provision, 12 added,
should not aggzy‘ta ths.seﬁagaé ¢claim. On the cth@r‘h&aﬁ;;iﬁ,
night add szézsmy if we deéiuitai? gi%é@é up the point méh

~ respect to the severed claim and ﬁaé§ iﬁ,subgae§ to this éule,

GAN MORGAN: This would be interpreted as really -
making the severance subject to Rule 54(b). Zﬁrig«ﬁﬁ% as if it

. ware aeﬁu&lly a separate and severed claim ordinarily. _i'éaaft.
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konow that there is sny objection to that, myself.
PROFESSOR

MOORE: What have you &geeaglis&@é by sever-
| ing the claim, if it is gtiiz part of the ﬁalgigle ¢claim action?

DEAN MORGAN: They go to separate trial on it under
those ciwegaéﬁgnees, axeap% that you get a;ﬁeﬁaraﬁa fi%igg in
the severance case. |

| JUDGE CLARK: Yes. I ﬁreéﬁaa yvou might raise %hé

,guestiaﬁ, What hava'yaﬁ asccomplished more than a saggyate trial?
On that kasas, I suppose you really h&veg!ﬁ aegaépiiahgé aaéa
more, Xt is ﬂgﬁ.vsry groatly §1£$é¥§a$ than a separate %xiaig
Maybe, however, that is ail you éhéalﬁiaeeamgiiﬁh, |

Do you know of any case ﬁkééa it actually has been
#overad under éhiﬁ’fﬁle? | |

PROVESSOR MOORE: You mesu aaé@? Rule 54(b)? 2 think
there have been ciaims gevered. 1 do not think there has been
any guestion raised with 54(b). |

CHAIBMAN MITCHELL: 1Is it your point that s the rule
now stands there is doubt when the claim is severed %&e€§§£
54(b) applies or whether 1ttéaaan'ﬁ? Is that the point? -

JUDGE CLARK: fﬁar@béfé no cases that 1 know of that
have discussed that particular point. .

QH&IEQAR MITCHELL: Then what are we driving sﬁ»ﬁarg?
1f no question has been raised, what is the rule now as it
stande? I it i@ severed, you ha?é'ﬁais rule about certificas

tion by the trial judge. Does the iigéi Judgnment apply?
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JUDGE CLARK: The guestion is whether it wouldn®t be
clarifying to put it in.

CHAIRMAN MITCHELL: To clarify what? What is the

doubt? I can't understand it. |
DEAN MOBGAN: The result would be the sawe, General,

it seems to me, 88 you have in some of these counterclsim cases.

A court can hold up the whole business a@%%é %h@“@éaﬁ%ereiéim'is
| sattled, gvgs %heugﬁ they are eaﬁiweig sépgwﬁ%e e§a3§§. |

o H@ra ﬁhsn 008 is %eﬁafeé, iﬁ we put this in, it would |
;&ilﬁﬁ the t?%ﬁi Judge ﬁe say %&aﬁ 8 fiaax 3aégﬁen§ ought ﬁﬁz

1 1) %@ eaﬁsr@ﬁ OB taa savera& ﬁiﬁi& na%i; yeu hava the main

o egaia-nut of the way. ﬁrﬁinariiy ii th&y wers severaﬁ, there

wsuié be no guestion eﬁ g%ﬁyiﬁg @as gr ske ather,_! shnalé

squa&a, Jan't that ?%ght?

:“?ef ﬁ:?%%ﬁ&&* The gr&aent suis, thaﬁ, ms&a& tb$t 
Ag %kag are aavgzaé, yau are nat bathereé wit& 5é(h§ |

%ﬁ&ﬁ éviééf . That ie rig&t. 1 think savaranse %@ﬂlﬁ -

0 et be unéer Rula Eéib} under the prﬁaeat rule. %@ﬁ%ﬁn'$~y§n

\

 think ﬁhst, 3&11?

ﬁﬁg@ﬁﬁsga é@iﬁﬁs 1 thiﬁﬁ s0.

Nl . : ﬁﬁ&ﬁ ﬁsvﬁﬁﬁs 4 ﬂ% ae% surs ﬁha% it ought aat ta b@,

SIETERN thiak thas wanzé ﬁaka it eiear, putting &% auﬁeg |

3 hava a 1%&%1@ ﬁ?enﬁle anﬁexaﬁaaé«

;ng wh&ﬁ ye@ wauiﬁ aegampiish by %avagiﬂg the Glﬁiﬁ if immgékmaly
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you hooked up again with 54(b).

JUDGE DRIVER: Then you have an identicsl but separate

Cgrial, it would seem to we. | |

‘3§aﬁ-§a§&§ﬁ;: Praotically ﬁ&a sage, ﬁes, axcapt é@r;
purposes thereafter it i & separate case. For purposes there-
atter it i an enﬁirely segaréts;éags,‘ﬁigh a separate iila, and
‘go forth, but for the disposition éf é?@'whaie case it:is Just
like & separate triml. | N

MR, DODGE: After severance it would a@aéa té be an
instance of more than one azaig'being,grésaataé'iarﬁh@_ssm@'
“action. | U

DEAN MORGAN: That is right. ﬂ ,

MR. DODGE: Rule 54(b) is limited to that. '&&1§ 54(b)
wonld cover it before severance, but not after sevéraneég'ﬁhenr
it would be an independent action and having no relation to it.
Isn't that so? |

. PROVESSOR MOORE: I would think so..

MR. DODGE: I don't see that we peed that.

JUDGE CLARK: 1f we leave out the second one, I sug-

gest then the first, Let me come back to Rule 20(b), which is
the first one here. Rule Qﬁ(b} aéw‘says; “The court ﬁa? nake
ﬁagh.a%é@rs'a§ wi11 prevent a party from being emb&rr&saéd,- \
delayed,"” and so on,"and may order separate §r1a1s79r’ﬁake other
é?éersfﬁa,préveaﬁ'éeléy‘ﬁr-ﬁwajudiea.?i |

I suggest "and may direct a-finai jaégmeﬁﬁ'apen a

. ‘:{;1- ‘ PR
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¢laim of or against one or more parties in accordance with %ﬁ§ _ '
provigions of Ruza 5&(@3 " =
My suggss%ina is that that doesn't change aaytkiﬁg
- but really gdéa an agpzieit statement for the sake of ezari%y.
_ Back in the amendment that wae g@ée in 1946, the
zaugtééaiaiﬁ'zala, Rule 13{13,;Eegﬁrﬁte*%&iaxs;}%@garate
| éuégﬁaat; we saild ﬁh@?a, gt ¢4 the court éfééra sapa§sﬁatria1
'1;§55p§aviéséf£a Rule 42(b), 3négméa§ anﬂavesaggé§éi§§ﬁ?ér?eréseé.
' fe§aim nay §a~read§rsé in aecaréaneﬁ with the %erms af ﬁé(ﬁ) uhea
the e&urs has juris&ietina #o to é@,ﬁ and 80 on.
- MR, DODGE: ?§s£e<t&ere is no sav&raﬁee.
. JUDGE CLARK: That is rigbt, and here there ?ﬁulé be
na>ééverﬁgea. | | | J
'DEAN MORGAN: In §93%§are ;ﬁjag’seve?éaéegi

JUDGE CLARK: % pasaed uy;%he'Sstédneé iéaa; which

comes in 21, in Rule 13, the eae 1 ;ismt a*aad, and in sm t:zsmk

| is no severance, | B o |

|  CHATRMAN MX? CHELL: 12 you put this in, you could

. Recompany atuﬁité.a]naﬁe say ing 1%3§$ aeralya'ézariiyzﬁg’
‘smendment and ﬁ#s&n't make any ahsaga;in'tha $u1@ gé ££~s€aéés

today? G |

| JUDGE CLARK: Yes, T think so. We would say this is

| ‘put in for the sake of consistency to make 1% like 13(4) and to

make clear the court's power. I ggggasﬁfghse'if i more than

_just that. It does do what I bave said, but I frankly would




‘:ggg

- bhope that it @aaza aake MOre GABY tﬁe'@paration of Rﬁl& Sé(h}r
There has haea sone tanéaaey, you knaw, @han 9o get
E to 5%{b), to suggest various 11mi€atians whiﬂb we h&va éissﬁﬁssé.
1 think if we put in the provision here and ra&liy tie 1% a§ i
to 54(b), then any doubts that might arise in the minds of the
| Judges would be ragglveé»ﬁhat they could use it, ‘

VV ' JUDGE DRIVER: There has been considerable eaafﬁgioa,
I think, in the bar as to juat when 54 mpplies to the trial of
separate issues. dJust recently, % think within the last month,
| i was reversed by the cnurt‘éﬁ appeals because :1grantea>aéparaﬁe'
$rial on a seﬁaré%éfissae; léauasel»éiﬁé*t ask for and 3 éid nét’
'cansiéer an aréez ea bring it in auﬁer aaie 54, thaﬁ there weulé
‘be & fiaai judgment es to that issue. Thea one of the parti@s
tried to ﬁppeal. of aau&se. the éistrie% eanr% has no éentrai
" over appoal and éaasa't even know whea the appeal is takan ar -
éaesu‘t gay»any aﬁtenﬁien to it;v (634 aenrse, the eeurt ei |
app@als sa&t it back bgeausa %bey hadn‘ﬁ getten an erder th&t
'tbere was»final guﬂgmant. - , " : |  - : /
ﬁhat 1 w111 do now is ta aﬂzer the srder, ané iﬁ will
. go ug again aa the sama brieis aaﬁ tbs aaﬂs rererd, 9raatiea;1y, ‘,

| hut &t is embatrassing, and the 1&wyers do aot unﬁeratsnﬁ it 1n

. meny inaﬁaaaas.

xﬁ shsu&é be w&ﬂa elear thae ii tbey get 8 seyar&ta

o %riaz on a saparata iasua witﬁauﬁ an arder or aartifiﬁate ef the ,

:_ gourt, 1t sani;fhe appaaiéd segaraﬁaly,,,;J
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RGAN: Mr. Chadrman, ¥ move its adoption.

3&&33&&%-&3@@&%&&3 ﬁil those in iaveg ef ﬁéagtiag zhatﬁ
smendment ssy "aye"; opposed. That i@ agreed to. | |

JUDGE CLARK: @@’@iil_aake ﬁhﬁebaagaiﬁ»%ﬁ(b)'@alyif“
and no cﬁgaga'iﬁ'§1§ The se#&raaaa rﬁlé will stand as 12 §§ ‘
%gi§$én,wi%keu§ any addition. -
| ‘The next %ﬁiag 1e 25(a). ?haﬁ ie tha class or repro=~
s&nta%ivs'saiﬁg., There h&s beaon guits a g@eﬁ deal in tha 1@@@?@«
ture that the class suit ought to be made more useiui and that
it could be é@na if more emphasis was maéé on the aua&t&@a of
'-aéeﬁaata Eétiﬁ@ and that sort eg %hiagg and less on what migh%
be termed the ierﬁai rights iavalvaé. S@me wriﬁarsg for example,
‘think that aimnst aﬁything ¢an be éen& in the @&y of su&ts,'
greviéad natiea is givag ané @ ehanﬁ@ to eeme ina o

Th@ New Yerk Judicial Scuneii has heeﬁ wﬁrkaag for
some time on raeemmsnéiag extensions of %h@ rule, This does not
g0 ne&rly as far ag aay of tbese wr&tars, but it ﬁaa@ %akﬁ one
stegs 9reaumabiy adding t0o the uﬁafulnagsraf tha ruia &y §zaviémv
‘1ng for the court to inqaire into, to mgka 8 gaint, se to speak,
of the questiea af adequats repraaenﬁa&ien, and to g@ ahaaé ‘when
there is aﬁsguatg rapreseat&ﬁiaa, but to stgp ar;d@ ﬁem&tbiag
éi?ﬁ@r@ﬁ%.when;%t is félﬁfﬁﬁat'semaVfaﬁréséntaﬂ,g#rtiaé”may:aat
ba aéega&tezy ﬁreatad - - | | |

This is th@ language we breught in, ﬁamiag fram %ha

' aaggestian ﬁhat has been eaasiéareé in ﬁaw Y@rk._ ?his ia the




'%gﬁ-

langusge tentatively approved by the Committee last sp?iég'aléﬁéf%;:
with the addition proposed by Mr. Pryor, but not astu@iiy v@%aé 57:.
| on at the time. | | :

The note goes into this somewhat. It suggests the
varioug rules. As we say here, git&gugh the addition afrtﬁi%
‘subdivision to Rule 23 does not akaaﬁe»%ﬁgrﬁlé asmuéﬁ'as<§§me
commentators have urged ér,saggégzeé;;i%_iaia%é#ésétamake
the class suit device more flexible and to a&léﬁ»én aii,ﬁinas
of elaas suits that full and fair grateatien of the a%s%atsas
which is saié in the ﬁaﬁskarry case %a bs aecess&ry 1f the
absantags arg to be haané‘by the guéggant,. 8o thia is-a graQ
vision for taking care of that. | ' ' | |

)} %hiak it is a éa@irahlﬁ and a&eﬁni thiag.w

JUDGE 9@313% 3% e alwsys in the dia&raﬁiea ef the
court., | | , |

'-aﬁﬁﬂﬁ;ﬂiéﬁga Yes. 1 thiak;}%ae;.it-ﬁilz not .go se

'far"as»seﬁé of these g@mman%aﬁewﬁ %hﬂ“ghﬁ_the:fegrééaaéaéiva

rule should go.

Do you have wany of those representa-.

 tive aai&bpa?@.ﬁéfaave,véry £eﬁ,@%§ept ia’laﬁﬁr:caées;=f

,=.WQ»éaéftzha#a #fgﬁest ﬁatai ei'tgam,
lﬁﬁ;' §§§§ ia:a4§§ile/$§ kavé;Sémegvanél&é#atéf.ﬁﬁam’a?a very.
iatereagiég;. x:thzak the Qé&érié#ééeataag‘ﬁé'kséfwaﬁ this

7,§iekinsea v, Burnhaﬁ ease whgeh is stateﬁ in the middlie of

“page 17. ?ﬁare,%here was 8 faa& aalieetaﬁ by reason af the



successiul gait'aga;as% géﬁ%»éffiggrg’ﬁhﬁ had been claimed

have muloted the ﬁﬁ??@?%ﬁiﬁﬂa The eags has been gc&ég ﬁéé?f:;.vxj
’,gesd msaﬁ Yé§rg, sema of %he éisﬁ%iﬁuﬁﬁég are. d@ﬁé misaiagg'ff
and sa»aag In. tha@ easa Judge Leibeil éevisaé a schenie by
4@&16& he aﬁ%ifiad ali to aeﬁa in aaﬂ make ﬁhﬁi? slaiﬁs ﬁithia 2
yesrtaia.tims,, He eaiieé iﬁ " S§uriéﬁ$ eiass ﬁait.f @a tha basis{
.  of his 1&&@1 ’shar@ haa ﬁeea a 1itﬁis é@a@t as tﬁ ﬁhether yga ;fi
:i:egaid shat Qut tha iatexe&%s cf aayﬁaéy, eve& thﬁagh thay wera
not there. ff' v | 7- | :'»  : - : ’

i think we solveé it beautifaliy f@r him.; ﬁa Jast ’,
" ehaageﬁ %ﬁa 13&@1. ﬁ@ salieﬁ ia B bybrid elass snit aaé aaaé
"fthat ﬁhat hﬁ had ﬂanﬁ WAy eﬁrreaﬁ far a. hybr&d aisss suiﬁ, aaﬁ
éidn% ﬂaeiéa ﬁw spurmiss ‘thiag. L

aetuﬁlly, what hapysn@é wgs vayy aseful, hgwever yau
_19&& at zt §~da ua%;§a¢§;h§$,ﬁggy'waﬁ;é av§:r§a§e«gaﬁé;@ﬁfthe‘
Th@ alaim on hahalf eﬁ ths afiiﬁar wha haé ta preQ ~:

 duce the ftmé and m atin was amagkmg any iiabixa%y ﬁt au

 but as a parﬁiai aiaim %f he ﬁeulénﬁt gaﬁ gway 2rom thaﬁ

'1ia%iliﬁy, ha ﬁ&iﬁ ha aught to. kaep aayzhing that tﬁey 9euiﬁn¢t
"fiaé gﬁa$ih§s éi@triﬁutess fg@*, ?hs gaas%iaa was whathez ﬁ@
| 'ffhsV@ it gaié ia té aeurt ané gas&s@ araﬁa@, or wbaﬁwnaz,, |
R ?he sglﬁiian by éudge L@iball, aaﬂ aﬁf&rmaﬂ by us,
‘was &hat yaa éi&txéb&ta a8 1&rgar éiviﬁa&d o thﬁsa wha yat 1u

' £aair ﬁlaima ﬁitﬁim tﬁs gaxtgia §$ri@é %hat he gave, Tbﬁy atili
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weren®t paid in full, %@@ga@e the corporation bhad failed, %ﬁ%%
geened to be a very sensgible resull. |

CHA IRMAN ﬁ?@@ﬁﬁ%ﬁa What is your §1@§au?@ with %ﬁ%ﬁ
addition to Rule 23(d)?

JUDGE iﬁﬁzE:A I move it be adopted., 1%t is saﬁiﬁﬁiy
diseretionary with tﬁa court, and 4if there is any question about
their ?@%@?@Viﬁ these cases, I think their powers @ﬁé@ié.éa |

,gygﬁt§ fgzid I think this makes it eiaag that %%éy é?@; 1 a@%@‘
. its adoption. o | | K

PROFESSOR

MOORSE ﬁﬁé@r:%his, though, iﬁ I %m iaa
v%iveé in a mass tort gitaati@a &nﬁ saaa laﬁyey gets hold @2
another %ar@ ¢laim and ﬁr&ﬂg@ 2 class sﬁi%, X can b@ fa?@@ﬁ
%a come in and 13&&@&@@ in this siasg suit, can I not?

JUDGH Q%&%ﬁs Z,éaﬁ't agzisv@.yauﬁegaa That éa, the

'ss-%a?%'siﬁuaﬁiéa ié g@ﬁ@%&iiy»géi§g €@-bé; z'sﬁg§a®@, 8

‘ ggariauﬁ clasa auiﬁ cnge; and s§a§i@a$ aiaﬁs suitﬁ, according |
to the é@etri&& af Moora, @ﬁa er@&ﬁaﬁ %ﬁeﬁ, are a@§kaﬁg much
moro than 3@&a5e§,;

F&ﬁ@%ﬁ%ﬁ% %; R ezﬁﬁ'i kaaw 1 araateﬁ zassa,

| f% ﬂ&&%ﬁ %@ 8re agﬂ eﬁaagiag any Qf %%ate A lot
7‘,e£ §§c§ia araun@ th@ eauntry think we skauié, but we éaﬂ't .
 ¢§%&§$ Sﬁ?gﬁﬁ,ﬁﬁ@ g%gﬁzxaias; Sh&;;ig,.the»gr&ﬁr se&%&a&s,hayay
}%ﬁigh>havé’ﬁha§é %ﬁé éﬁ%ﬁ&wiﬁiaﬁéa'~ﬁgaia'i#'ﬁéa géér@'é‘ |
. 1amgaage, the f&rs@ one i@ a true azaﬁs suit %he aaeané a

&ybyid an@ %h@ %ﬁ&fﬁ sgﬁriﬁus*'aﬂé %be sgg?iﬁas 3&1& 2&%'%




very much @éae?t joinder. I take it that @g'raﬁlig'%avéﬁfi;
changed tha® at all.

?R@¥§s$§§ MOORE 5uégﬁ, uaﬁar youy seeené ss&%@n@a :

"'hare, su§yaﬁﬁ the f@éarai jnégs in a ela@s guit sanés aat 8
,natiea ﬁa all %basa @hn avre invel%@é ia taat mass tart ta eam@
~in and @f@ﬁéﬁ% alasms, what is zag @ifaﬁﬁ? 1 gst t&@ Eéﬁiﬁ@ w-ﬁw‘
‘f‘bat 1 éenﬁt ﬁaa% ﬁa 1itigaﬁe gy exaim.: |
| 3 33963 €&&§3‘ 1 should suppose the offeot is 3ast the
: §3mé és g%’isvﬁaﬁ;_ We sr& aeﬁ gaying %ﬁag anyboéy as cud afﬁ.
Yﬁi eaugea, again ge gusﬁe é&aﬁiﬁeﬁ &ath&riﬁzes, 3% iﬁ saié af
the apuriaus ciaas aaiﬁ tba% in gsaerai that is aniy an iavita»r .
";ﬁ&e& ta eeme in. Ia that reg&ré this %ealé m&ke ﬁha &nvit&tian .
 p@§hapa anzy a 31%%1@ m@ra yreeisa,, sut-there is-natﬁgng he?ﬁ /7
ﬁ aaé theré &s nakhing in e&r aarlier ?nies that say tﬁ@ affa@t
of %hat,; b o | |
| ﬁﬁ&iﬁﬁﬁﬁ ﬂ!?ﬁﬂﬁ&ﬁ* §0a1da‘ﬁ th@ iﬁgiiaatian b@ ﬁhat
;,if ya& giva thﬁ eaart gewer te 3aﬁi§y evaryhady to aaae iﬁ aﬁﬂ
7.1agga?t a ﬁiaia zs he haé ana, and ae dgaait show up, bis ﬂiﬂim
R is gea@? | 7, - " | ,., | . ’
2 J—i&ﬁ ew@g 1 aheﬁlén% ﬁhink go.
':f ﬁﬁéxﬁﬁéﬁ Bﬁ?ﬁﬁﬁ&&t‘ ﬁhaﬁ 1@ tﬁa gurpeﬁa aﬁ seryiﬂg
"astiea on h&a, %h%ﬁ? | a | |
" m&z ﬂmge st is th@ g:uxepass as imviiag my n

o - iav%&gtiﬁa &a ﬁémé in ss ?é& aﬁ@ hsvé xz, lass prseiss ba$ &n

",; %ﬁa %aekgrsuaé? ﬁhaﬁ is ﬁhe uas aﬁ ﬁﬁa &guﬁieﬁﬁ eiass suiﬁ at

: ¥
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all? 1t hes a wide usefulness, but it is a 1little yashsﬁ'%éiz
have the whole case tried at one time. |

I should think it is a definite advantage even in the
wass tort case Yo have them come in, generslly aspesking. Of
g@ufgé, there night be soms ﬁﬁﬂaﬁiﬁgi.ﬁﬁ you wouldn't say -
universally thet is so, but I think it is generally » good
principle that s court should €ry one series of happenings only
 ouce, if he can. Thevefore, I should think in the mass Sort
»sitasﬁiang 1&&& othaors, i% is a good thing %a have them ceme in.

© JUDGE DOBIE: 1f aéaqag%@ notice is givgn under the
Ben gué cage and the 3aégs«th£aks @0, he could make an order
which. waulé biﬁé avan thﬂﬁ@ who hadn't come in, aoaién'ﬁ he?
| éﬁﬁ&ﬁ ﬁh&ﬁﬁz That is %ﬁa seai gneat&an that 1

.ha?an't tﬁ@kl&é in the rules, and I aa aa% gure shaﬁ we shau;ﬁ.
ﬂrigina!&y wo 9&# ia a graviaaon aﬁgut zhe ﬁinding aiiesi of
the judgment, and we e?aatusliy S ook %hat out, on ﬁha &h@ary’
that we ah&uiﬁ a&% atate tbatar | : o

 §4 yau were to ask ﬁhat @&@ iaﬁ is gaiag to %e on
,ﬁﬁa Qubjeet or 3@% th& guliag w&ulﬁ ka, i éaﬁ't anew that I
aauié a&aﬁaz iﬁizgi ?&a ﬁ@as%e?ry aasa suggsstaé %b&% that
waaié be én@ p?éﬁﬂﬁs 12 ehey asa n&&&ee‘ @hexs waulﬁ ba tﬁa |
;aaéa%ians here iﬂ?ﬁlﬁﬁﬁ.v Tﬁe £1rs§ ia %hat 3 &hauiﬂ aupgags you |
would hava tﬁ ﬁava sema ée&iai%a ﬁnﬁﬁafiﬁﬁﬁién for that pra&eéur@
in @rdar te have tbaﬁ yraﬁesitiaa &n %ﬁs &augbexry case apply. |

The . $aea§é weuhs hé ﬁﬁathev yau e@&lﬂ havé that kind of
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authorization in s rule of procedure, because of course that
would be a defipite limitation. That is somothing akin to avl;é
statute of limitations or of that order. ;' » o
Neither of those is being aﬁ%em@%aﬁ'ﬁera, Wo ave né%.
making any express rule. Ve are not s&yiagtﬁﬁegé ig any power.
CHAZRMAK ﬁi@ﬁﬁ%&& That is my worry. x éa'aat'g?am
_%eaé to aaé@gstaaé thﬁ subject at ail, but wkaa you make & rule
 and, say, theve is a fund 6 be égsﬁribageé, and the court then
48 authorimed by rule to giﬁ@ ava?ybﬂﬂy in and require bim to
come in aad ??asaét his c3§im§'w$th$h§ reault, ggrz uﬁéara
stand it, that only those who come in take the whole fund, it
being inadequate to pay them in full aaﬁway,_%haﬁ Qgts'aut’fer'
‘keeps the chance of participation by theyiezlawg,wha don't |
apgﬁaﬁg does it not? It seéﬁ& ﬁﬁlm@.sha% is th@négegsary
: mpliﬁaﬁiw» | / - | - | |
As x sgy, X éﬁﬂ'ﬁ understand the subject aﬁ azl, 80
- ¥ don't suppose 1 om right. o |
éﬂﬂﬁﬁ-@hﬁﬁ&a  § ﬁauzé 1zka te say 2 3&%%1@ m@@e, a@t
_>1a@§e§sa$giy a8 to %hﬁ rasait whi@h 13 gea@heﬁ ba% af eaar&a =
as to the aaﬁura ei the 9rﬁbxea,. x éa think gﬁat it raﬁhar
»f”%shaavss us 0 m&ga ag aueb a8 @s eaa Qf the %ﬁiag, anﬁ o

f&éﬁ@h é %aaaaneé jﬁég@ﬁnﬁ so far as-wa eaﬁ. z ﬁeaa'hy ﬁhﬁﬁ

. that in the a?eﬁ ef evaﬁyans ake eaasiéérs this o aa@ tha '

_ﬁhi@f ones ﬁ%ﬁ a&a gaing s§$aé$aﬁsly zg aa&si&ar 1§ arg ﬁae

‘,fsahaiara s asyba t&@ laﬁyefs wilz Z&teg e deing na%hﬁag is
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ag muoh 8 Judgment against as @ﬁ@%iﬁé?iﬁg it 81l and doing %ﬁ;“ ff
Thevefora, %ﬁ%% i one of tﬁésersiﬁuaﬁigas whove, 12 tﬁ@?$ i$f§¥4-
" decision to do nothing, it ought to be on the basis that it 18
unwise to do anythieg @1%@;%@@&&%@ we w321,g§$,§13 the credit
or the ﬂigﬁraéiﬁg if vou will, | |

There is & very considerable movement which I would
gay i a@aéegieg;ig you want %o ¢all it such, on the theory
that the clase suit is not being nade ss gxeéﬁeti?é,&sriﬁ ahgaié,
be and, in fact, that 4t amounts to very 1&%%&@, and that this
would be one way of fairly taking up.mﬂtﬁa?§4uhere it is diffi-
mlt ov g@rﬁaﬁg tmpossible to get everybody before the court.

' As I say, the suggestion I nade vas a sort of

moderate one. I should BSuppose that %ﬁg-eammga% on that would |
~ be something like this: that this %a'hgﬁeﬁal, maybe &ke‘maabéré,
of the Advisory Comm

ittes are begimming to think about this
guestion, but 4t is only h@géﬁui'ﬁﬁﬁ it doesn't go veéy far.

I ¢think perhaps that agmaé be a sound statement of it, Bocause
it does go & little ways pervhaps, because it does try to make
gome guggé@%%aagg‘baeaas$ 1$‘§aes saaw,aaaé‘ahanea of developw
msatrgﬁ'ﬂhe.sméséeﬁg I vather &&anghﬁ it §¢§£§v§s worth while.

| As 1 agy; if we do a@ﬁhiag, §a,§a§ béﬁﬁar do it

| auiﬁé consoiously, %sesuﬁarit will be a&saﬁaﬁ that we did it
consciously and that we thought that there should be no loosen-
xagvéf the ?&%ééfaﬁ‘aii ﬁ?iﬁﬁ §xteas$§§'a£.tae use of the éiasa
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DEAN HORCGAN: Do you remember the c¢ase by Judge Eigggfff
on that halvdressing process, the beauby parior people, %h@fgff'°

an association or a group of persons

purporting to ra?ss&ggﬁ 81l
persons sho Wers using the device ﬁﬁ?ﬁﬁgﬁéﬁﬁ the country ége&ght
an action against the patesntee to prevent bim from bringing so
many gaiﬁa; Biggs said it started as & spurious éls&s suit,

and then he imdicated at the end that the judgment would be

_binding sgeinst the defendant in mll mctions if the defendant
did try to b@iag aﬁ%éz aetiease’ Do you vemember that case?
JUDGE CLARK: [ Eﬂg@gﬁ@? it somewhat. I have fore
gotten the details., ©Of couvse, that is ﬁa in#@festiag‘paigﬁ
auyway, . | |
DEAK Q@ﬁﬁﬁﬁé That is a'hgas tort, practically, from
the etﬁarxazgla; a whole g%auﬁ of poople committing the samé’
kind of ﬁéﬁﬁg;'gau gee,
| | éﬁgﬁﬁ,éﬁﬁﬁxz 3@% you ﬁgvs t#at gquestion. We are not
tﬁaﬁ&iﬁg that one way ov ﬁﬁa other ﬁe¥és‘ §§ﬂ§ qaasﬁiaa oxists

now. What would be the law a8 to tk&ﬁ?‘

‘ 1 tﬁiak we éa touch it, mod I an

‘not sure %hat people. Eﬁ%ﬁ haﬁ we have touched it, by your
second mentence, “including notice %o come 4n and present claims

-Vsﬁé.éaﬁansea;“ If that 6@&3&'&»&9&& that they are barred, what
does it womn? o

| MR. PRYOR: Isn't an@'ef’thg;ﬁain purposes of the

notice to enable the court to determine whether or not the
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claes iz adeguately reprosonted?

PROFRESOE MOURE: Then what 18 golng %o bappon?

MR. PRYOR: I do not see that there is » neceseary i~

pliontion thait they arve golng to be E&?ﬁ@é if they 4o not come
in. I£ nobody comes in, the court would probably resch %ﬁé?gﬁaw
clugion that the class was vot adoguately ?ﬁ?%&ﬁ%&t@ég anﬁ ﬁ@a%@

%ﬁk@ his ﬁ?ﬁ@ﬁ %@ﬁﬁfﬁiagiya

o
-

Let we present to you this cawe,
which involves the Perty Amboy disaster,

DEAN MOBGAN: Yes, I remember that.

%: The ?3&@&?3?@&3& Eailroad byﬁugﬁ%
& sult in the noature of 8 éegiaxg%a?? juégmaaﬁ action ag&iasﬁ
four o iiv&,éigﬁgﬁgnt éa@@aﬂﬁnﬁsa picking cevtain ones out
to ?@p?&&%ﬂ%lﬁﬁﬁ4éﬁééa §§@§@$§g iaﬁeséégé that ﬁaﬁ_baam éamagﬁﬁQ
‘ §§§ aeanﬁy,"§§&§aﬁarrsa1 géép%f%?.éﬁ&%#é@»&nﬁ then individunls
to r@gfeﬁéﬁﬁ tort glﬁzﬁaaﬁsg They szsé‘gééaé tae'ﬁaiﬁﬁa sgggas;
?&@?@ had boan @ ﬁﬁﬁ%&? of auét& ﬁraﬁgﬁﬁ in v&ri@as
'giaﬂ@ﬁ in @%&%@ ﬁaurtsg and 8o on, baﬁ they ﬁer@ trying so ot
8 éﬁelﬁratiﬁa ag&&aaﬁ ﬁhasa saﬂaaiiaé yapr@ﬁ@ntaaivag thag
N F@ﬁﬂ&?l?&ﬁiﬁ %&é B 2&&%&1&&? %@ %hemg aaé aﬁ aﬁﬁitéa& ﬁﬁay _
.'iﬁagﬁéé ﬁ@ agsaéa %a@ vayiﬁug s%a%a saﬁ%@ tha% haﬁ basg &waugﬁt
: _-ag& iwt maywaaiag |
- The 3@@3@ éismisgﬁé iﬁn: é&ag he said %key eguién'ﬁ
got & deolaratory 5&&%@33@ aaii@a against the ﬁaiteé ﬁgaaaaa

‘f&aﬁ twﬁ, he couldn®t aagaiﬁ & state eﬁart ﬁraaeaéiagq



254

8o 1 guess nothing really dame of that, but under
this would he have the right to send out notice to the various
people who had gotten their suits started that, nevertheless,

they must come in and present c¢lsime in this action?

IDGE CLARE: It would seem to we to go back te the

questions which are really presented %y the vlass action,
I would put it this way: @akﬁ the case that I Qg@&k of, which
| is é&e @iéﬁia&agrggﬁéi X ﬂk@uié ﬁﬁgﬁﬁﬁé Qh&t if Judge &s&kezl
had been aarrae% ia ﬁ&yigg that that ga% a sgnriaag eiﬁss saiz,
sithar ﬁi&h or ﬁi%heat tbi& prgviaiaa, ée@aas@ | 8 é@n't tkiﬁk
this mﬁké& @ xeaz ahaags, his éistrlﬁaﬁian would h&v& beon
quite iliegal, gniﬁe 6??6&@@“5« i deﬁ't balieva ﬁhat there
wenlﬁ bave been autharity fox iﬁ. . 7

Z do thigk ﬁﬁ&ﬁ ie ﬁa& ga%sibia, by sayiag Eh&% there
wan 8 funé in the. eenr% ﬁhiﬁh haé assa aza&ﬁaé by tﬁﬁ jaﬁgm@nt
againet %hi& efiiear; tha% yeu ﬁagié gske ghe éiﬁﬁributia§‘
S ﬁill say th&% kaé ﬁé asd 8 ?uiﬁ iike this, 2 sheul& hava

’_aaag@seé 1? wauzé hsve ﬁa@a maeh eiearer. ﬁa haé no g&rti@nl&r

"ﬁfaeééeaﬁ iﬁr ﬁhﬁt we haé an @ur Biakinﬁaa e&%e. ,<

£€ mS? b& aaié that tha 8&?23&@ ﬂau?t ﬂ@n&aé Q&?ﬁiaxari
aﬁé &ayh& y@u eaﬁié aay i% is ae# Gaﬁﬁbiisaaé,. After azz, thexa ,
.iggs 5O gﬁg@@ﬁuzgg ?he praaadnrs ﬁ&s raaiiy warﬁeé aut ia thst
e - , ,4v “,‘ ,l ,:’ »”_ |
o B&li, X éaa‘t know %h&t gea asaﬁ ta anﬁﬁes %hia,\bnt

é@ yau tﬁsa& we asé aay anﬁhar%ﬁy fas ﬁ&&% we 316 sa tkzs ease?
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PROFESBOR MOORE:

I think se. I think the fund eagas‘:»
are 8 Little different from Just the personal liability. |
JUDGE CLARK: Of course, in & way that is something of

a name. When the action starts there is ﬁérfﬁ#ﬁa v?au enter
Judgment in %hiﬁ case agaiagﬁ ﬁiekiﬁééﬁ sond tell him he has to
pay out of his a%n peakst for %ﬁat we eall aia ﬁai&i&a%i@ﬁs, and

thereby you ge% sametking ye& isbel a §ﬁné, it i & 1%%&1@
| gragsss of ;ﬁlxiag yeﬁ?ﬁ&ii np, |

DEAR m »ﬁ AN

: The 11&biiiﬁy is aaﬁahlisheé,

JUDGE CLARR' ?ais iﬁ&araﬁ & ge%kad, I thiak, and
éae&n'% aﬁange taa rigaﬁs. an%a ue abﬁnzé ehange eha fighﬁgv
'-?ha strictness wi%& %hiek zlaaa’$aits aave haaa‘v;eweé in ouw
.ruza, 88 yau kaes, h&g beea gm&%e éritaeizaé. ?§B?§ iﬁ, ai*»
'aaarsa, one yrabiﬁm ahan% %hia. 3@@ aaé gﬁen 311 ava?g peagla
are going t@ ziakér @ith ﬁhe &éaa @ﬁ %b@ %1&33 sai%. Ve aaé a
. case tha$ atruﬁk ﬁ@ a8 hﬁving aame amu&iag ieaﬁures, aaang other
| %&iﬁgs, T&%ﬁ zs 8 ﬁaﬁa ﬁhieh ia gﬁiii geaéing bstw&ea ﬁhe
‘ﬁiﬁﬁr;ge court aud us, aaﬂ even@u&liy § tak& iﬁ ﬁithant qa§5w
tiﬂn i% ha@ ta g@ to th@ sgprﬁas %aartg a gas@ u&éra ths vgliaga."
of Qeﬁarﬁars@, aear the xélawiiﬁ agrfzela, has aa@g iz a |
ar%&ia&i afﬁs&ge £¢r aay%aéy ta flg aver shat viliage 1@5@3 ;

- than i, 9&% faa%; | 1 | »' |

0f geur&@, %hat has eraaﬁed all sar%s af prablama fay

iéie@%lé.' ﬁaﬁu iﬁ girﬁﬁ ssarteé ezeve& ﬂﬁﬁﬁﬁ?é&%l airlinﬁs,

ﬁha §9§$ of Eéw Yara autheraty, the eivil Aaranaatiea
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Administrator, and practically everyboedy they @éa2é §$% in §r§$;;?_'
that side, started an action for an injunction and a é%ai%rsé@é%
Judgment that the ordinsnce was iﬁ?azié,’ |

The defendants, who were named as the ?111&§$>@£f§@éﬁfw‘
burst and its @ﬁﬁi@%@g? %ﬁﬁ?%iﬁg with iﬁsmgyeyaaé_éﬁﬁggii, then
.éf course sunswered, denying all %haﬁ, gud then put in'a ﬁ@§ﬁ$s£@ ‘
s&aim ﬁar themselves and f@? all a%he? pers ong simizarzy gituated
%8 yraperty ouners in the vill&ggi @3&&&13@ éaﬁagﬁ to %h@ir
property iaﬁezesﬁs from ﬁ§3'1§§4figiﬁgg

§ﬁ'§a§f§aea;%@ ﬁux'@éuéﬁ seversl times. We sustained
a tém@ar&r?.iﬁjﬁa@%iag, aﬁé.ﬁé_uphélé %haneﬁaaﬁsrsiaim on the
',gréaaé.thaﬁ a&l’ﬁhéﬁé %sgasg’haé to be éaé&éaé under the famous
- chicken G&EE, you ka&@, ﬁh@ ﬁapga came that came uy fra& you
poople in the gnar%h @irﬁaiﬁ A think,

What I %haught gas @ gagﬁ Joke was that the plain-
%iﬁﬁ@ yont ta Juﬁge &Exu&ga gnﬁ m@vaé th&% %ﬁe eaunﬁgrQZaim and
the ansvwer, too, mo far ms it eans@rnaé ﬁhe represen%a%iva 3 -
dotendants, should be stricken out. Damned AL he diduts do it.

?ﬁeﬁ ﬁh@ villag& and tha aﬁfieaxs apﬁésiaﬁ %@ as,
_%hiﬁkiﬁg they were verg @aeh hart, &i eaara@, %hey k@gt %alkw
iag about %ﬁs rﬁggaﬁeniaﬁzV@ @efanﬁ&ﬁtgg anﬁ we éan*t ka@w %&é
they are baeaas@ &akﬁdy a8 yst has skaﬁn ag as tha @agxagantaﬁsva_
 éa£e§ﬁaa§a.. |
Aﬁ 8 ma&%ax @ﬁ f&et, ﬁh&% %@ éi@ aa that wag to @ay

they couldn¥t aype&% %@gause the @réay éi@a*ﬁ s&saaﬁ te aay%hiﬁg;:
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Is there any difference between %§§5@»1~
. two types of ceses ig the power of the Suﬂg@?_ Where you hévé“;
a fund, of course if the Judge gave it %@ A, B, €, D ggé £ and
that is 81l the ZLund, tha ﬁ%ﬁ@?ﬁ /re b&rreég The iﬁ%ﬁ%@%gg
are somovhat hostile., Ve hava had a au@%@g of labor ouses.
Ve haé_éaa éae é%har day about saniari%y w&@z@ men go to war,
rﬁﬁara is no guestion zh@?a; &13 ﬁhaaa ‘mon who went to war snd
then ggma back have the same interss%@. E?@ry one @i theﬁg of
course, wants his gaﬁiaﬁiﬁyﬁ ?hera iﬁ no ﬂueatian that anyone
| who is fighting of e@ggsé %siﬁigbﬁiag ﬁar that grau§§

Ia theve aﬁy diﬁfaraaea iﬁ thasa cases? 'E§ ya§ see
what I mean? Tou bave hﬁﬁ%&l& iateﬁesﬁs, ﬁﬁd if yau gzve it to

Sone ﬁﬁé éi?aﬁe the whols fené %hat aa zhe aaé of ig,

DUE CLARK: @% §aurss there is g-éiﬁﬁgzsn@a@~ in.
one case there isZséﬁé'man@y'thaﬁrfaa'havs ﬁa divide up, ané'iﬁv
.ﬁhs e%bef iﬁ iﬁ 3u§% t&a% you mage a ralgag of 1aw as %@
a&nierityq @h&ﬁ@ ia that éiﬁiersaaé,

4 ﬁﬁiii iaﬁi 8 1&%@1& narvﬁn& ab@ut ﬁaat we ﬁiﬁ zhera"
You see, this i& what we ég, xe&21y=; Yaa Bay tais 1s a fund
for A, a, ¢, », aud B oo »_1 | TR |
%hay nre %he eiaimﬁnﬁa. ,.“‘ R
?ha éiiiiauity with aux ease ﬁaﬁ that

D and % 3uaa ﬁiéa't show up aaé ﬁa?e grgﬁﬁhly éeaé, %eaausa 1‘

time @aé gaaaaﬁq X% waazﬁ b@ eaay aaaugh %ﬁ diviéa %ﬁe £aa§
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into the five parts, but what would we do with those two paris
for the twe people whe §a?@a'ﬁ around.

In the case I spoke of, where %ﬁ@laeagﬁ_

thought there %éa-aéegna%g roprogentation, he gave the vhole
fund to A, B and €.
JUDGE CLARK: That is Just what we did,

JUDGE DOBIE: What 4% D and B showed w later and

k23

said, "Ves, you did give us notice, and g0 on, but we ﬁreig@ing
to attack that Judgment.”

JUDGE ﬁ%ﬁﬁxg ﬁﬁat wo hava done S0 far is that we have
done just that, Judge Leibell did that and %s'sifgraﬁé_ LL)
gave the shares of D and B to A, Band C. D and E have not

'shgwa uy, a0 we aavsﬂ'g the qaasﬁiaﬁ @i what might bappen ﬁhefa,

za ths laboy eaﬁe, 21l these men went to
war and cam@ bﬁ@&s anﬁ we ﬁgy Ay E Sﬁﬁ ﬁ &?ﬁ %ﬁtiﬁi@@ to
aasiﬁxa%y, they all gaﬁ %%$ ané %héy ax&-aii ?ary happy &ﬁ@&%
iﬁq- The only conflict of &aﬁ&ra@t %k@ra ie the §snpa§ tﬁa%
thoy sgmpeé @?&§a ﬁs X uaﬁaysﬁaaé iﬁg ﬁhi% ﬂeaﬁg'ﬁ 11%1@%%%
about the power of the @ﬁ@?ﬁ at aiiﬁ -

JUDGE CLARK: I ﬁhaaié aaﬁ %hiﬁ% &% did. I think
'%héﬁ guﬁt y@&%éé@& a aatﬁaé whe@a%y, if sh@ @aar% h&s g@ii@m@é
1%, you can make %a@ é%s%yiﬁa%ﬁan &a %&@ fﬁﬁé aasﬁ of %ﬁ@ kind
'3 put, But X éan'% %b&ag ﬁk&% a?@a tb&s raiﬁ wnaxé #etbie the
duestion of %ﬁ&ﬁ ﬁi%h% &gpgea waea %&ﬁg aam@ %ae% it D anﬁ B

ever. %hawaﬁ agg i
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UDGE DOBIE: It just gives the judge more clearly

certain povers to Bet a wore or less interwedinte or finsl J»"
{ order, XIf that is the intent of 1%, it sooms to me 1f it é&&@ﬁ
glear what %&é npafore unclesr, 4t 18 & good @?@Vi&&ﬁas‘

My guess is that wost of the courts would hold that
they had that powew @iﬁgégt'tﬁis section, Charlie. Don't you
think s0? | | |

1 rather thivk so. OF course, it is the

kind of case where & court is gaiag to fool some 3&§§uiﬁaaau In
é%@ ﬁﬁ%$4ﬁ$ ﬁ%&,.yéu can @ﬁﬁééﬁ?@ sone gﬁrﬁﬁa ai%a&éaziﬁag“ You
-@aaéé not want o glve the a@%xa& %ﬁéﬁ to the W@@ngﬂ@er. He,
bﬂ?igg @%&11@5 the case along for %%@ o %Brea ye@ys until

- people é%@ﬁ, should na% tﬁer&hy reduge hia ahl%g&%&aﬁ, bat COPe
tainly we a&gh% aa& %a hav% it ga%% in - ta court and %aa eaar%
»'@ﬁféaiaiﬁ not Rﬁﬁﬁ what ﬁﬁ do @iﬁh it.

kiﬁé' ﬁ: ﬁhﬁi?ﬁﬁﬁ, i nove %aa aﬁ&g%%&n.

B DOBIE: I second it.

AR ﬁi?ﬁ%ﬁﬁ&» Any ﬂurahgr é&aeaﬁﬁiaﬁ?

AEE in f&vax @@ &da@%iag t&@ aﬁﬁikﬁaa of %&ia gs{g}
any ”aga”; a@@é&@ﬁ;

ﬁgﬂ i %@&3& zik% %@ be @aunﬁsé,

Eﬁ}‘mﬁﬁz&z 3@ is ﬁawi&éa

:ﬂwggg\ ﬁh$ aeﬁﬁ 3@ Ru&% ﬁ%s and ﬁha% iﬁ 8 very

&?@&&1&&@&@ one a& we have $Eﬁﬁ airaa@yq %a h&d a gﬁgl%ﬁiaéry

canter gn %ﬁ%ﬁ, %ﬁ a&% ﬁaa Eﬁgii&h @gyrassiﬁﬁa; ?&ay ?@f@? to
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pre~trial and things like that as a preliminsry canter.” wa §§§ff'
ons yesterday. f -
There are two parts to Hule 25. While éha_@vaéualz.
guestion is somewhat similar, they have to be aaaaiééraé
separately. The (a) part, which we will take up first, is the
case of éeath of a party and bringing in & personal representa-
tive; The other division is tha‘gublie officer one.
~ Let's comsider first the (a) part. Here the proposal
is on ﬁags 18 of ny September draif, ’en pages 9 and following
éf 0y ﬁaréh dgaﬁt. I have tried %o sﬁm@ariﬁe the result of core .
réspoadenca{.partieﬁlarly gérresgénés#ea with the &tiarnay
‘,Geaerﬁl, I will take t&ai up more éhan we get to the second
qaw&tia& éealing with publie efiaears, becaus@ he had some very
éeiinits ideas om that, as I guess everybody does have, although
they agy_aaf be the saée'idaaa, because it is & troublesoume
ﬁ&ﬁﬁgr, | |
| Té return té %hi@'que&ti¢n4of substitution, we nade
Vreﬁammeaéa%iaas &efara, yau ﬁill re&eﬁber and the Qeurt éié not
aet; ﬁheu soon decided ﬁbe casa wh;ek ia aited on page 18
Aaéarsaa vgv¥u§gkaw@ 1t may well hav@ beeg iﬁ—tbis onse aa in
the ﬁiekman Ve @%ylsr eass anﬁ 1ika th@ questian o£ sa(b)., |
j?h@ve wage cases penéing 1a %he anpreﬁa Qourt in all of thase,

and thay yajeetad the am&nﬁa@n&s,_ it may be Sust beeaaae they

- did n&t want to &ff@e& the peﬁéiag @asa, 9£ eenrse, it may bs’:;ﬁ._

'tha%,%pey waaﬁ$§’$§,ﬁa:mgreg 2 aea'ﬁ knew, au%atbatwis thg,- o
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si&gatiﬁﬁ, o

The Supreme Court said that this provision ﬁﬁﬁﬁdf@?éﬁw
E ate "hoth 88 a statute of limitation upon revivor snd as é.waﬁw'
date to the court ﬁ@ dismiss #an agtiaa'ﬁas revived within the
two-year period.” The Court, you see, gave it very gfiéctiV@
and, I think, realiy_ﬁrasﬁie limitation, -

| 'ﬁﬁ that time the statute upéa which ﬁhe;rula was saséé |
-was in axiﬁﬁaﬁéé; It was not until 1948 that the statute was
»?epaaieﬁ,'aﬁd ﬁhaﬁ is referred to ot the very foot of page 18.
But the s%agkté was ?ép@aze& by the Revision Act of 1948 for the
#tatéé reason that it was "superseded by Rules 25 and 81 of the
F@éérai Bules of Civil Procedure.” %huﬁ the rule now stands
as a st&ta&a @ﬁ limiﬁatians without support in the statutes.
- Wa sgggasﬁ certain guestions that might come up.
; Tﬁ@m is the gae@ti@n of @mrean validity, anyhow. That is,
might not the #aig-bé considered invalid if it is a statute of
linitations, on the theory thet that 18 not properly a pro~
cedural auﬁjaeﬁg_ ?@a have some fur%h&r.éatailaﬂ questions.

One ai'%ﬁa ﬁas% inteéaating is its~e££eet in éive&aityv
cases. Buppose t&are is a aﬁate 1&% ﬁaiinitely yrovidiﬁg for
'>gubs€itut&9a, S should axpaet %hat generalzy ﬁh@ga ﬁaaié bs,
becauge this i& aa eréiaary ﬁtata gua&tian, and thay nust ﬁava .
‘8some ﬁystem, wheﬁker praseribaé by sﬁntute er by their awn
graeti&e.‘ In's ﬁivarsity ease woulé this praviaian evarride?

if it wera ﬁurgaaat ta a feészal ﬁtatute, elaarzy y@s, bacause ‘
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Erie Railvoad v. Tompking does not override sta%ute@} and if,ﬁ§§g5
-angresﬁ haé'p?aviéaé a8 limitation but if it remaiagla ?u1§;é§i
2 court, what would be the situation? That is part ol the ﬁuééﬁ_»
~ tion that comes up. | B

I have approached this somewhat, as I indicated. We
have glanced at cases, and this rule is now bef@ré aneﬁhéx,yaﬁ@i

}af ny cé&rt'iavﬁhe cage that I iﬁéié&?@d» I aheg}é«alﬁagt‘ﬁhiﬁk7

: it would be very‘éiﬁfieaiﬁ to say tﬁaé'this is & v#iié rule éﬁ
yroeeéaré ia‘ehaag eansegaaacas. |

ﬁa.i§3§3§§a‘»3 don't quite ialiﬁ@ your distinction
petween the efficncy of a foderal st#tuzs'snd the effieéey of
a rule iﬁ so far as'grie Bailroad v, Tompking is aaaesrﬁaﬁa
1 would think that the rule and the statute would be on the
. Bane iaetiagg If you could do iﬁ by statute, you ecuia do it
by ruie,' The only quésﬁien»%here is whether it is procedural.

MR, PRYOR: That is right.
| ﬂ#. tﬁﬁéﬁﬂé‘_lf it is pra@eéurél, I think we can do

it by rﬁie;' ;f‘i%}is aet_praaeéursi; you couldn't do it by _
fedoral atstateq 1 do aaﬁ follow &aaf doubt on that ﬂﬂiﬁﬁ» |

38&%3'@&&&&2 I will put it this way: The power

given %ha'aapreas aourﬁ»uaéer‘zhe statate-is:very égfiaitely
limited to procedural matters only, aaﬁlaot’sifsstiag éatﬁa?s~
of 3nr13di¢t&9# and not gfiéet;ag aat#égé'ailsghgtanaé, for
that matter. 8o I éh:ak,tha aigiéreﬁge/i;ﬁauzd;maké,ﬁera 2@5; 

tween a statute and & rule 18 that the rule omn not be as an
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Act of Congress. 8o a rule @ﬁét be limited to procedural
matter. I think that ig the real question, |

| 4 subordinate part of your question was as to gsgi

effect of statutes on Erie Railroasd v. Tompkins. @sxeﬁurgﬁ

that, too, you may not be too sure about, but I had giﬁays
supposed and still suppose that Congress could set aside Erie

Railroad v. Tompking completely.

It 18 true that in that gaaaaé case Justice Brandeis
talked about an uaggnﬁﬁi%ugieﬁsl course of aanéuct over the
 centuries. What he meant has never been solved, so far as 1
gag fiéd'éut; by anybody. I don't see that you have ever been
: able.ﬁe'p§t éay'asaning<i3lthat. vﬁhether hs'wag referring to
this ssrt of thing or ae% 1 do not kaaﬁ. At aay rate, for
@hazever it is worth, I would say it geems to me it must %ﬁ f
part of the ﬁuaetiea of Congress which ¢an state the jurisdic-
tion mﬁ the iaéagal gaurts aaﬁ oan stsga w&&% they can ha&r, and
| so on, I shaalé think that ﬁcngrssg eonié eaasﬁitut&aaally
provide what sﬁanlé be the a@a&aa iaﬁ of the ﬁa&%eﬂ States si
they gantaﬁ %@.

ua_-azaaﬁné~-sa§gaée Ee_aﬁeptaé'y@ar auggﬁs%iﬂa and,
to give color to your f@&rs,,a»sﬁa?e'#t&t&éa’§hﬁalé say you
shali neéer'?eﬁussfga substitute ﬁiihin ten yeérs. and a?ary;
body ge&eeéed eha% %ea yaars was snreaaena&le, waulé yaar new
rule stand up thea under year éoa%t?

JB@&S,Q&&RK:' ?hia sa&es baek 39 whether uﬁéer %he
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presept situation that state provision %ﬁnlé govern in thé»l'
federal courts. Ve have novw passed the $@in%,‘§ taﬁa’i%,‘tbgﬁ"
Congress could change it. Certainly I thiunk @sﬁgéeﬁs could
change that, as I bhave indicated, but Congress has not done it.
There is‘guaétiaﬂ'aa to the validity of the rule.
o ‘ﬁaé answering your question, I am sfraild §:ﬁﬂ§1é have
: to say aaﬁ{haiég much as I dislike to, because I don't like
‘Erie ﬁail?&a&é v. Tompking -= 1 think it was a horrible throw-
‘back and hé?algﬁ4ssié éft@ﬁ, but we %avg got it - I think X
"‘ﬁaulé have %ﬁ $ag-&haﬁ in a diversity eé%e of tha kind you put,
a vai&é'sﬁaﬁé law, @ven though it saéms very uaraasanabiag'ﬁagt
be applied. - | |
MR, LENANN: On this point.
| Jﬁﬁ&g CLARE: Yes. You kéeﬁ where we have g@%ﬁ@ﬁ
#néar-ﬁh@ Erie v. Tompkins rule. ﬁur'preaant bible is Guaranty
- Trust Co. v. York. That ﬁas-sﬁgﬁieé ?rﬁﬁ&iartﬁér's biss or
edition, or what-not, to the Erie Railvoad v. Tompkins case.
zﬁ'that éaaa ﬁa aaié.we maé% geﬁ'&eyeaﬁ any mere %agshlike
“agbﬁtsneé" and "procedure.” Those won't do. Those are Just
a$31a§diag."?here£oxa, we must ia@k éaﬁ whenever ﬁhérfnZe
would substantially affect the result, then it must be binding
on the federal court. | | | o
| Qegtsin;yvﬁhia would aabﬁﬁaﬁ%isziy aifee§ ghe result,
and therefore it'ssams to me tﬁé%xéaéar the &uaranéy Trust rule

th is awe
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MR, LEMANN: When I was teaching conflicis years ggé,
almost evéry procedural rule would substantially affect the -
result and affect the rights of the parties. If you are going
in that kind of language, you would wipe out all distinctions

between progedure and substance.

DGE CLARK: ©f course, you say the same thing I have.
sa1d in my day. It séams to me the situstion is really dvesdful
aaﬂ vsry ominous . fhe aniy ﬁhiug we ospn say is that the a@@ﬁ
rbeﬁﬁ isn‘% éraggeﬁ a1l the while ané iﬁ may not coma, &u% it
seens %ﬂ ne juaﬁ a8 you say. |

| - Let me put %& %&i@ way: '3% every case that has gone
to the Supreme Court they have upheld ﬁﬁa'state vight. ?hefa':
have been dissents. Justice ﬁaﬁleﬂgé'éiassstéﬁ at some 1@#33&
in one of those. There hasn't been one where they have goue
away from this, E% Sooms éa m@ aaﬁ%lyeu'e§a got a'eaéa up to
the sagrsme Qnarﬁg lat tham seﬁ%la i%,

I haV@ wriﬁ%aﬁ aiang %&i@ 11&@, and there aaﬁe been
ntheré. A gra?asser g%_ﬁarﬁélz wrote an article with a very
good %i£3§i “§33?$ Brie." 1A miéﬁ?lgﬁ? §§a% Professor Moore and

Judge ?arkér~§ay we are prophets @i'éégﬁg g&s@aaﬂrss;’ They are
4Emare haygiui; | L |
Al ¥ naﬂ aay i, ii th@y are ap%iﬁistis, God hie@s
them. ﬁevarﬁhsie@s, ¢ ﬁhiuﬁ the situstion can be gateﬁtzaziy
very baé.

MR,

LEMANN: You have snother point apart from power
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| the desivability of changing the rule. Is that right?

JUDGE CLARE: What I wanted to do -~ this is aﬁe&%ri'
all we are é@iag ~= 48 to try to take the question out of the
rules. Ve are, so to speak, avoiding the main %ssu@ra good
denl, as I wrote %o Mr. Brownell when he wrote back and wanted
2 change along the 1ine we had done, but he wanted a little
more. He wanted to make divisions between classes ﬁf-éﬁits
'saé‘anﬁ thing and another.

| &3..&E§§§§= That is the other subdivision, and we

are not there yet.

JUDGE CLARK: It is, but I think the question of
power is about %ﬁe sane on the tﬁe'ai them. Bo I sugpested to
him to have this really done right I think you would need an
Act éi_@aagféégg an Act of Congress that would cover all these
p@iais,-iﬁelnéigg divermity cases or broad enough, whether it
.sﬁeeifies éi?aeﬁiy or gaé; thatvit takes the diversity cases
with them. I don't think we e&n do that.

What we have done h@re ia in the main to ﬁaka out the
time limitations.

JUDGE DOBIE: You take out the two years and sube
stitute "a re&ééa&h;a time."

JUDGE CLARK:  Yes. |

Jﬁﬁﬁﬁ B@ﬁzgz Yasg thaﬁ'naﬁ the basis of the decision
in the case ai Rgrrisan ﬁilliams?

JUDGE CLARK: §s, not airacﬁiy. I think you could
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any aé was 8 kind of brouding omnipresence back of it, but é%ﬁ:t |
~ Harrison Williaws case was actually a ruling in'bamkrngﬁgywiaﬁg‘;
You know, I dissented in that case. I thought, using the tégﬁm

ruptey doctrine, you didn't need te be bound by Erie Railroad va"

Tompking .

DGE DOBIE: These suits were brought against Central

Btates, this corporation that My. Harrvison %illia&é used to set
'ag hﬂiéiag @5@@8&1@5_6V6§?’§9§@§?; Wednesday, and Friday, and
- dissolve them eveﬁy_fuaaégy,;?hnrgéay, and S&turé&y. When the
sma&e cleared awey from about ﬁ@?f? af his bolding gamg&a;és,
Mr. Williams had the beans and the other people had the experi-
aacs,‘ 8o we aaths#i%éﬁé'suit to be brought in New York, re-
versing Judge ?éliaxé; against Mr . Harrison Williams, and we
got judgment in tﬁ?réiéﬁ?ict court for & flock of millions of
dollers. Then té# ﬁuéremé Court reversed it. You ail reversed
. : , : o | .

sﬁﬁﬁg‘ﬁﬁxwﬁﬁg Judge Clark, was one of those later
gloss on ﬁrié'égs@s>€hat-iﬁvelvas the éﬁétute of limitations
the ﬁuaraﬁty Trust case or one af %ha ethawﬁ, one of ths later
ease& that held that & Stﬁt@ sﬁaﬁuﬁe af limitations was subw
&tantzvé aﬁa a@% procedural? | |

- JUDGE cggagsgfx nay be wrong, but I thought th&ﬁ case
bad never been sctually decided by the Supreme Court. It has
‘been decided by the lower courts. 1t has been decided hs’thé

Tenth Circuit, and in every case I know of it has been held
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gubstantive.

UDGE DRIVER: In three of thome later cases, 1;;£aa§a§:

there was one that Jdid dovelve 1¢. |
JUDGE CLARK: There were three later cases, but they

involived the aa&ﬁigg éﬂ process - Herchants Transfer %e;;vﬁk

gaggg; e

30 éazﬁgas @géar 3&#&1@# Frankfurther's veasoning,
?§6§$v§§,.37$té%€ s%étut@\gi 1&mitstisgs»%euld gubstentially
affect tha:?éguit and would be éa@@%ﬁ&tiv& under his general
definition, would it not? |

- JUDGE ﬂ,ssﬁi sf eeaﬁse, ﬁésxﬁﬁty Trust Company itseld

w&s a g&asﬁien, ﬁﬁ 3 rae&i;, of iae&as ia ﬁaacazleé egaiﬁabl@
: ;s&its, The zheaxy 92 that is aergainzy 3ua% what you say.
=£ don 't bﬁiisve.ﬁaefe is aay e&eapiag %ha question of limita~
tonai o | |

: ﬁgéﬁ §§as§ag' z m&aeii am’éat 80 sure th&t k zsmiﬁga
'tiaa on revéver af ﬁeaﬁiag actieﬁ as egu%valaut zn terms of
'aubstaaﬁiva 1&@ %a a statate of limitazieua on tha commancenent
of an aﬁtiaa‘ ?@& éo hava an agﬁicﬁ penﬁing whieh would lead

|  €9 briagiag sn aneihsr ymrty in %ke plaea ef ae&eane who has

',éieé¢ § myseii wenlé ratﬁer aﬁt aae that q&a&tiaﬁ z&iﬂeé.

> 8 eauién't f;aé suy egges whiea helé 9therwxsaﬁ ?heya .
&ﬁ one sta%a ease whigh s&ys yavivar is 2ameéisie i fauné no
atﬁer auth&wiﬁia& one way ar th& ﬁt&eg 3& th&t ﬁuast&@n. in

%he msaatiﬁﬁ, ysﬁ have aad ﬁﬁngveﬁs repealﬁag its own Act on
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the basis that this rule is valid, You have nov also the

Supreme Court about to take action on the identical @aastiééiiﬁ'

ites own court. |
Po raise the question of the validity of this rule

-~ would immediately raise thé question of the validity of what

the Court itsell is aaa9§$aksag to do. So I would rather by-
pase that @usséi@a and asssune that %@ have the ggwaf,,aaﬁ decide
.whaﬁaver we want to do on the terﬁs of limitation. |

| gu?ﬁﬁ ﬁﬁxﬂﬁﬁs I ﬁaﬁlﬁ aake %ﬁ@ sane ﬁiatinatign
that Dean Fixsig hasm., I %hiak it lies ﬁi%hiu the powers of the
eanrt to raguifg reasanably exgediﬁiaaa pr@séau%iaﬁ of iitig&a
tion. I would make that ﬁiﬁtinetiaa, bnt the high@r courts do
not aiwags ses @yewtaaﬁya ﬁéﬁh ne, ijéen't know what the
Bupreme Gaurﬁ unight do, of e@nxaa.- | |

MR, &ﬁ&ﬂﬁﬁa; ) &4 %hiﬁ were aﬁt 86, if the éeub%
§ﬂ§§$§$6& by Judge eiark is sabgsanﬁiaz, it might even extend
to the améaém@nﬁa ?hat is the ?Biﬁﬁ thaﬁ aaeura to me. If you
want to press the argumaat ﬁa its leginai geaslusica, ths whole
thiug is substantive gaékweﬁagght-natjﬁg say anything gh@a@ it.
We aaght‘ﬁa ahaaéa_%@s raiﬁlﬁﬁyhéwgbépﬁ#ﬁ;§r9§!§bs-qa§ﬁﬁi@ﬂ of
@ﬁe gawe#g | ‘IV N | - | :
- gaaﬁz-§@§x§§; If,wé-havS'ﬁﬁélpcwsn to wake it two

yoars, §é certainly hgva_tha4§é§a? t@xghaﬁéé‘iﬁ_%a & reasonable
time. ’ o |

MR, LEMANN: Thet is right. If you do not have power
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to make it two years, have you got any power?

JUDGE CLARE: I em not quite sure where we have §§§@g
if the suggestion is that we do mothing, I really would be
very much upset by that, %@@é&ﬁ@ this iz the situation: This
happens to be, sﬁrfgr as I know, the only rule -« and X aﬁ |
Bow saf@rri&g p&rti@&l&rly to sahéiviﬁiaﬁiﬁ) e ﬁ&aﬁ has been
the ggb;aet‘s£ a§§@r$iene ﬁg'g<aeﬁgﬁaﬁer,adiﬁasiai, The %éghw

~ ington Post said if thefraieﬁwas4asﬁéréﬁéfai’as»i%gaggagrsﬁ.ga
" be in the\sgyéeﬁ'vﬁ Bﬁsk cage, something ought to be done mbout
TT o o | |

?essihigviﬂsSQﬁlﬁ-ﬁgks one emendation of that.

% ﬁﬂﬂﬁ?ﬁtﬁﬁé ﬁéét gr; ﬁesﬁ%réék*?egiaf=has said that the Rooso~
velt &dﬁiﬁiﬁt?ﬁﬁiaﬁ @re&taé s te?rshie aagin@ of injustice in
ﬁ;seevary previsiens thgt have b@én miaassd. That is snother
story. 2 ﬁﬁ not suyﬁ we a&n @anﬁiéar tbat an eﬁit&zi&i,

ﬁﬁ &ﬁ%&ﬁﬁz ﬁha% ia this eaae that bre&gﬁt about

tha eéi%&ri&i i ?ha Washiagtaa ?ﬁﬁt?

Snyﬁ@r Ve Euek.

Juaﬁg c&aa&- Thgt nas. tha~ease wb&eh ﬁaﬁ thrown out,
ya# knaﬁ; . . ‘ 7
| &gaaﬁﬁf That is nat the haak eaae, ths suit
agaiﬁst the sﬁarskalﬂe¥s ot a bank. P L

3996% ﬁ&aRK*’ The bank case is the Anﬁaggan v.
Yuagkaﬁ-eaﬁs.. Tba anéar v, Back case is gi?an ia the dis

“eussiaa on pagea 2@, %1, auﬂ ﬁalxewiagu
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M, DODGE: We would make two changes heve. saaxggfjfff
%a»aﬁaag@ two years to a re&éeaﬁbis time, and th@ other one é%ir
to make the ﬁia&ﬁggai p@r&issiva'iasﬁe&ﬁ'ef&aééataf?.

f CLARK: That is right.

MR, DODGE: I wove that those changes be mééaa

DEAN MORGAN: I @eﬁﬁﬁé the motion.

JUDGE DORIE: ! sa@anﬁ that notion.
CHAXRMAN &iﬁﬂﬁﬁa&;» And let the Eapremé Court wrestle
,%ith the quea%iaag) | / 7

J@QGE ﬁ&éﬁx‘ Lot me ask one Quaatiaﬁ,gbéaﬁ %héﬁ
ﬁa wa ke gure. As 3 aaéarsﬁgaﬁ it, ﬁaan Piraig's suggestion
was aat an abjeati@n %o the amanémantc 3& iz an ebjaﬁzies to
| say%ng too much 33 @ aeﬁe. Th&ﬁ,ia iﬁ, iéa't ity

. DEAN PIRSIG: Yos.

JUDGE CLARK: That is a1l right.

"%f§§§§§'§x?eﬁgk&% aza iﬁ f&v&r of those two eﬁaagas

m ‘m%s mle aay "aye"g apgasaég ’E‘Esey are agree@ to.

Iﬁ 1& a qaaer situa%i&a, isaﬁﬁ sa. it is a ?@iﬁ@?ﬁw
tion éfva ata%gﬁgs-‘ﬁewfﬁhs staﬁnte is ggaa, agé the rule is
st11 taex@. | '4" - |
| ﬁ%. ?&K@Rs Qéagrassfééqéénizes'iﬁ;a& a graeéénéal
m&%ﬁar{f - . |

Qﬁﬁigﬁﬁﬁ ﬁ!@@ﬂﬁ&$‘ ﬁangfeas did, ya@;

Jﬁﬁﬁﬁ BRIV%&* ?hey oan amsué tba ﬁtatnts in éeiaxegga

to the rule.




JUDGE ﬁ&éﬁg* The ﬁa@r% iz going to, yves, %@1&3&
ealieﬁ attention to the §aet %E@% th@ Buprene Court ég in %he.
process of adsﬁtiﬁg rules . ia ggyt of their rules %h@y a?a
following this. | |

. &R TOLMAN: They ave following 1% in both agpects,
1 aren't %ﬁey? | _ |
eﬁazmﬁ m%mxﬁ In that case, I suggest we had
: %e%%ér’gat Wp %o the Suysamg Sourﬁ\héfare they take agéiea.aa.
tha thiagd ; | | v |

MR, TOLMAN: 1 don't think we oan act before the
Bupreme Q@grt can aa%- %@aaasé ﬁaay are gaigg to d@vig next
week, i_ﬁhiak. The ruiag hﬁve been app?evaé and they are in'
fiﬁ&l ggiaﬁeéviﬁrﬁ.; ?hﬁg wiil be yxa&ulg&tﬁé next week. ;t
. wiil Eﬁ&ﬁ thay wiii hav@ to ehange the&r rgza agaia iaﬁergl |
bseauaarx naﬁerst&né éﬁfiﬂiﬁé%? t&&% the ?@386&‘%h@$ have
aéaﬁﬁﬁé %h@ aixsﬁaﬁth 11&&%&&1@3 is b@ﬁaasa thsy want %o have
ithe Sane Iiﬁitaﬁi@ns $§ their ral&a t&at appiy in tbe digstrict

' @eurt.

| BLL 3 ?ﬁayiﬁ%@ihﬁv& tg ehangg ﬁaﬁirs‘ar
ﬁullify aafs.‘_ | | 7 N
MR, TOLMAN: One way or the other.
mm em &éiﬁné,= waé do yéa think will be the
§6§i£16ﬁ 6§ us iﬁtarmséiate inisriar ea&r%ﬁ?
- gﬂ, ?ﬁ&§é$° 1 ﬁ&ulé ﬁhiag %haﬁ yau ﬁhanlé hurry up

aaé aé9p$ ﬁﬂ&@ ?aZes on. tﬁe agﬁjset ﬁfiar t&ey have aﬁtgé




w15

JUDGE CLARE: I wonder what the situation would §§>§$‘
to the courts of appenl? That is, the Suprome Saug%_@@aiﬁg%%@el
a rale, and the district courts will bave s rule.

MAN: That would cover the waterfiront, wouldn't

it, and you would é@t,hgv& to have s statute,

JUDGE CLARK: What suﬁﬁari%? ies there for the courts
 of appesal %o mske rules?

MR, TOLMAN: The sane aﬁﬁh&ri&y the Bupreme Court

hag, exnctly the mame, the sanme sté%nta@

JUDGE G&&Rﬁ: §ayh@ I anm ﬁraag and waybe this bag e

 be ??6@@@&?31, b&aaaaa how can the S§§?Sﬁe Court make rules
uniess it is procedural?

MR, TOLMAN: That is ezmmotly the point.

JUDGE DOBIE: We have passed that, haven't we?
JUDGE e&aﬁx‘ Yes., 1 migﬁ% gay the Supreme Court
'rule, Rule 48, is g@%gg to be very éiraei¢ This is the last
s§n€33$§* |

‘“§a§§4§ahs%;$atiaﬁ, or, in éefaalt:%héraaf. such
.sugggsti@n,.m$§ﬁ bé made ﬁ%téin 8ix monthe after éh@xéaaﬁh of
' the'garﬁy, e15s the saﬁa shall ah&te?”; | |

MR, TOLMAN: Judge glagg;-i was laterested to see that
in the férmriarﬁﬁieh that rule §ea§ to %&e‘eégyﬁrfram the |
clark's @fﬁiee, it had a refarﬁnea %o the Sayder v, anek case
in it, and tée Caa?% commities whieh considered the rule gtr&aﬁ o

the reie&eus@ ge the Buck case out, I do ﬁﬁt know what %hey
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meant by doiung that. _
JUDGE CLARK: I ¢think they ought to be ashawmed of the

Buek case.

PROFEBHCR MOORE: The Court hss been a§pr13@é of the

fact that we are eanaia@fiag %hia, because Mr. Justice Reed

sant me those rules and asked for comment. I told him that in
my opinion Rule 25, upon éhieh the Court had based their rule, '

:?ﬁﬁﬁ the worst rule of all the 56 =

&R; T@Lﬁﬁ%z_ I know they are aw&yé of it,

== and that the Cowt should not

adopt it. I fa?ehar telﬁ'hiﬁ that x‘éhaught it wasn'%.§§@aehing
confidence that the Committes was considering » change of this
rule. So they have been put on nmotice.

MR, TOLMAN: X am sére they are aware of it, because
I have talked to them mbout 1t, too. I have talked-to the
clork's afﬁiee’ibéat.it_§né‘téié them this wes very likely to
be changed. |

JUDGE DOBIE: Now what are we on, Charlie?

JUDGE chﬁaﬁ; We go to subﬁsvgsian @) .

&enﬁe, you wara sagg&stiag we ought to ehang@ “may" \
to "shall", |

xn.@s&aﬁsf I am not pressing it. I said éaetpﬁw
to Mr. ﬁaﬂge;.&% is getting to Ea ridiculous. You suppose a
Judge would éﬁg; ?Yaa1ﬁa2€aé‘§n>u§raaaana§19 time, but I will

not dismiss 1.
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JUDGE CLARK: 1 éeﬁ‘% know. Why not? .

MR, LEMANN: I don't think it is very aagagﬁaﬁggf

JUDGE CLARK: “Next time you ought to do better.
Don't wait so long next time.” |

Now subdivieion (d) is the public officer one. That
is on page 20 of the 3@?@@@@@% draft and, 1f you want to go
somewhat into the correspondence with Mr. Brownell, I attempt
 ¢§‘sugmari$@ it somewhat beginning #afgagasfii and following
of the gafeh-éraftgr

X ﬁaat to say that after heaving your suggeaﬁsgns; 3
did not suggest @akiag any changes. Ho wants us to do various
things which I think could be done better by statute.

&st'aa gé.baek-a 1i€$1$'a§'$hi$,'if'ynn haven't it
fully in &ﬁaéo |

This rule, 1ike the other rule, has had potentialities
of difficulty right along. When it ropresented & statute of
_ éhé Bﬁ%éeﬁ sta%eé,.thag-ﬁas éaa thing. Of course, that statute
igaa&ﬁlhaﬁ 8 hisﬁnsy. I think the &tﬁ%uﬁeriﬁseli was 8 é@ﬁif%ﬁ&»
tion bf,aaveariier haxéﬁvguxéh There has been a long history
in it. | : |

At any rate, iﬁ came up partiéﬁlafiy‘witﬁ;zﬁﬁaa&aa,

of which gaevsayaér %;43uak easé»i&,a‘gaaé gxagplsm The
Snyder v. Buck case was ééaideélbyvauégs Holtzoff, and the
sapreﬁa_geaxe reversed aa&-ﬁ&ié in thai case that by the lack

of substitution the case wae lost.
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Judge E@lﬁgsff then wrote urging a change and sayiﬂgif*
that this was an impossible situation, and it wa%'iaveénnééﬁiéﬁl4
with that tha% %h@ Washington Post sazriaé this aditorial that
I speak of, Jaég@ ﬁoztzagf wrote the ﬂﬁi@ﬁ Jas%iga, as X ?@m§§&‘
ber it, and it was referred back to us,

| Ve eeasiégseé ghis last spring. X was directed to

got ian %éneﬁ wiﬁh §uége'ﬁ§1%£¢fftgfta¥ we made the éﬁaagas‘aaé
‘get his vemction, to see if we had satisfied his point. He
ﬁ?@ts béek most ent%ugsastﬁagily’ X pﬁé in a qagﬁagiéﬁ at the
top of page 21, He said he thought the ﬁma&ééﬁntsiwara sglénﬁiéu
‘1% £3@%, I am not sure that éerﬁags ée diéﬁis & iiigiaiavéééﬁ it.
1 am not 8o sure myself. I thiuk we are helping, but I do not
think ve ave solving ﬁhis wheie matter, beaaasé 1 don't see how'
a rules committee can. fhara is a good deﬁl of policy here
involved. - | - |
| ' Meanwhile, and apparently without kmmleéga of this

baekgréand, Attara&y General Brownell wrote & long 2@&39? ta
."tae Chief Jﬁ%?ﬁ%@ unégkféata of July 1, whieh-was distributed
to the conmittee, saying that this was & very bad situation
and uﬂgiag that something hé«ééﬁe; @h&t WAS rsfaréeé to us,
and that was. one reason 1 started eerreapanéing.

JUDGE DOBIE: What ﬁaes ke waat done? Is he satis~
fied with this? v%ﬁat you ée here iﬁrﬁaka out the 8ix nonths as
you did the %ﬁé ?eggsg'aﬁa subatiﬁaté_& reagonable time? Isn't

that correct?
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- JUDGE CLARK: Yes.

JUDGE DOBXE: What else would he do? |

JUDGE CLARK: I take it that be is satisflied on this
so far as what might be termed iﬁsfgifirﬁative features are
éaﬁﬁexnaﬁo That is, he is ready to have the @h&agé made heve
and ready to have the sgiﬁ against the office rather than the
person, ?haﬁ is ﬁh@{g@i&tzthat is e@vefeé ;a the last line,
and ﬁhié&‘i night say is airaaéy ﬁ&iag ﬁens ragalarly-in the
case of the Commissioner a£ iutarg&i Bavéééag You practically
never now, in aay éf the éaaés‘aefa?e us or aiée%heré;see any
name, It is $1§ay$ Saaaaé~5a v. c@msissiener or agaiast C.1.R,,

or aem%iag of that kind. | |

A gaxtieular ﬁﬁiﬁﬁ further that gr, Breﬁaaii has
made is ﬁa raiae &amﬁ ques%i@n ag to the ease of liabiiity éi
an affiesr for %rﬁngdaiag ia his pewsanal aapseity.- He bas
%@@ﬁ a 1itt13 afraié that ve hﬁve be@g br@&ééaing th& pravissea -
unéuzya %bsﬂsv@r an sﬁfiasr is aa@ég whathar it is ezaimeé it
was gam@ §arsa§a1 malaéigtiﬁa in effiea er whather zz s one
of thsse tha% are just on some geveﬁaaeﬁﬁal right, iu eitﬁer
of ﬁhese oBBes yau eaulé stil1 Bue th@ aifi@s and, so ﬁa spsak,‘
cover up the ﬁﬁeara of thg aetina@ | | | |

CHAIRMAN MITCHELL: 1t you have C defendant named
ginply 83 the ﬁttarn@y senarﬁz of the vnsmea %@ates, but not
by aaﬁag_&né you §xevié@ hy rule tbat in case of tha ﬁa&th of

‘the incumbent no action may be continued by his SUCCOBBOX
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wii&ﬁuﬁ subgtitutiéé, yvou certainly couldn't impose on the f_'
second fellow the consequonces of the 5&@?2@&& géfséa’g
dofault or malefaction, |
MR, DODGE: There cannot be any gquestion of substibu-

tian in that case, 1 think the last two gentences of tﬁas |
“ ameaﬁﬁaa% are, as Judge ﬂaltﬁaii ﬁays, splendid.
ﬁﬁ, Fﬁ?@%* if th@ ae%iaa is againss th&'affiaéy

’1iaéiviéa&11y and ae% by reRson 9? hiw ezfige, 1t weulé be
- eevereé bg Rule 35{&), waulé it nat?
“ Jﬁﬁﬁﬁ a&aaxa ?ss, %ba% isg &B e&se eg death, lLet
 ms ga a little iurther ta be fair te the atﬁarney General sad

eaver ali b@ had 13 mind. As X unéerataaé :t he takag this

officer fer a elai& éi mis£saxaacs 1n affzcag Th%% gualé ‘be
Ta good ﬁealg xe seal@ be when he sought to aisasa pﬁwars, and
. @0 9&, %ay clasm of &15&5@ aﬁ peﬁers. §$ is the &t&&rneg
»Gsnaral's geini tha% thﬁae easeﬁ augat to be %aken aet ef

thiﬁ and @ba% %hey skaald ‘be. subﬁa&t to ﬁh@ esisting period af
lim&tatian &ad ‘ghould aet be gubject to suit by aam@. It was

the assis%aa% Attewney Gauaﬁal whe m&ée ahe repert‘:;

! ﬁhﬁt é@ yau aaau, ‘should aat be

subject ﬁe suit by nsma; tha nam@ ei ﬁhe maa or &he name ﬁf the

aiiice? R N " - ‘ | |
5ﬂ§§E c&aax« We hava it hers, "he may be daﬁari&eé

as a party by his egfieial title aaé aaﬁ by nsme q;.lgﬁi'
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The Aesistant Attorney Genersl who made the report to
¥r., Brownell, which he used in wﬁitiagbhaeﬁ, says ﬁ%is %@@ié
mean "entirely new and uniarrented duties on the Government to
take corrective ﬁ@%iﬂﬁ,“ and thevefore every case éﬁs% came in
would have to be @%uﬁieﬁ a0 a8 to decide ghgthar it was & case
against the officer g@raonﬁ%i? oF %ﬁaﬁher it was a suit in-
4‘\%}‘91‘&9’1&% sem%&zing in his saafﬁeia%. eapagiw& He suggagw @%aaﬁ
h@?@ eaght to be a difﬁerea%iaﬁiﬁu which could be made.

| I am going to suggaﬁt in a miﬁute %hat I think it
~ would hé gafex%unaﬁa to 1imiﬁ?§h@ gu;e,'fli would be unforfu-
nﬁta.awaérﬁha&gh.ﬁhe étﬁ@g@@§‘ﬁ@n@f§1‘has % point, Nevertheless,
1 think 1f we aexe to do it, we would sﬁart off something 1ike
th&s at %ha éegiaﬁiag of the fin&g senﬁeace* * : .

| "in any aciiaa by oy against guch ﬁfficsr in his

,afficiai aagaﬁity, regsr@la&s of ﬁhethar he is described by
his official title or not . . .

That<%?£@% to éiff@r@&%$§ts aaé 3113@ the rule to

ap§13 auiy when k@ i& sa@@ zg hig aiii@ial cggaaity, thereby
in%eadiag o @1&@13&%@ $ﬁi$ﬁ f@r ﬁﬁl%fﬁ@%i@ﬂa‘r
! @ﬁéiﬁgﬁﬁ 31?@@3&&; Yen use tha phm&ﬁa “i4 hie offiw
cial 8&?&6&%3;“  Iﬁ yau are tfyiag @a haié hiﬁ resgga%i%la for
SONne p@rsaaal act of m@geeaﬂuct, aren'@ ?au suing him ia»hié
affiaigi aa§aeiﬁy? | : | | 4
| ﬁﬁ. ﬁﬁ&@ﬁ& He ia haiﬁg s&sé £er se@ethiﬁg done ia

" his official aagagaty;,fﬁﬁiS‘?uis;ésasn*%.sgmﬁ-ﬁa_&ﬁfﬁa\:@gaixé
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any explanation of that sort. It is ﬁ@?i@&%iy obvious gh@tJiif
it is a personal wrong of the officer, there is no gaﬁﬁtieﬁ eii
substitution involved, I do not see why we have to ape;i'ﬁhggiiif
out. | | | B

MR, PRYOR: 1 don't see tﬁét the Attovney @eaéral has

“any poing,

UDGE ekéﬁgir I don't want to spell it out, so I quite
- agree wisﬁ\y@a, but let me é@liaast’zwﬁéa give you litéle
ae:é abeﬁt,@hat the ﬁtssraéy ﬁanayél s&y#, He says thayjhave
té st&dg eéexf cREE aué’thgrafare %ékai$eﬁiau; I think 4hat is
true, hﬁt x %hiﬁk thaﬁ is an ebliga%iea weo ought to put on
them. | |
| 33, ?ﬁﬁ@g, They sﬁuéy avasy case anyway.
j ;§Uﬂ€E DREVER s x éauﬁt it,
'jesazaﬁ5§ aiQQﬁgaze stuéy the case for what purpsse?
'3ﬁﬁﬁﬁ egéaxn Ia ﬂﬁde? tg raise the question whether

the suit is prag&rzy brang&t against the a&me of the office
and aot the ;aes:‘semi

§@ﬁx Qifiﬁﬁf 6@nera1, ye& don't unéer&%sné that

sines you gat out az t&at ﬁfiiae thay éa aet waat ta do. any
law wark,;_‘ R | ‘ |
ﬁﬁéiﬂﬂﬁ§ gxreﬁgah I eaanet get thisg ﬁa yan ﬁeaa
rithaﬁ evsry tzme a8 suit is braught agaiast th& A&taraay Genera;
%y nane or tiﬁie, they have %a examiﬁa tha snbsﬁance af ﬁha

aeﬁian to ﬁsnﬁ na% ﬁﬁether he is beiﬁg saad far geraﬁual
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malediction or some official act in which his successor sgghﬁi;;i'
to be retained as defendant? Is that it?
JUDGE CLARK: That is it in part. Let me go on aaﬁ
- @gay, in ovder o @aé if they should raise ebjaetiga ta.ghelﬁaél
‘the action hag been b;gugks;
| §§A3§§é§ ﬁ;@éﬁshhs That is what 1 am talking aéaut¢
iagseé Qké&ge Yes, I think that is correct.
caéiﬁﬁéﬁ 3?@8&%&&5 iz i&'ié §@¥saﬁaziy misconduct
| which is iava&vaﬁ, it Waalé appear on the iaae of the sait that
&%,1ai :2 they a&ﬁﬁ hin sagﬁly by &he title of his eiiiss and
then try to abtﬁin a gersenal misaanﬁuat 3a6§men$ against hinm,
whg not? Ke qneatiﬁa eomes u@ until he is out of office and
same othey failaw takes hi& pzase5 . '_
| 63%@% e&&ggi‘ Thera is a furthar part to what the
| Atﬁorney ﬁeaeraz ﬁaaﬁs, ané that is ﬁhat he wantas as to that
‘ ﬁlasg gf e&seﬁ, to kegg ﬁhe Iimitatign; ;

' §34 9&2@33 i mave tha appre?al é§ %be rule as p?aw

posed.
o o I aaeaad tﬁe matzsa.
ﬂﬁéiﬁﬁaﬁ ﬁrrcagaa; %hat is yeur mattaa? .
MR, PRYOR: App?pvg;.Qflghs;aagsastedfeksngés in the
rule, | K | B

JUDGE DOBIE: X awfmd that aaas.ea, ,

HATRMAN MITCHELL: Ttsaf; s.aexuéeg isaa nne;aﬂama

,aeetiaa on page 26, is that zﬁ?
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MR, FRYOR: That is right.

JUDGE éﬁéﬁi: Yes. That %é#lé include all af it,
including, of course, the last sentence, too. |

i@BE&E DOBIE: I second that motion.

ﬁﬁéﬁﬁ%ﬁﬂ HITCRELL: I was ?&inkihg about that 135%'

7 1ine, "Unless his name is BO aéﬁaﬁ, o formal order of sub~

jrﬁf this rule.” | | |

J ﬁhy %aazd 1% not be bstter to say, "tha case nay be

v‘eéniiﬁuaé againaﬁ hig succeasor sitﬁa&t aabs%iﬁutiaaﬂ? isn't S

_1tbat what you rea11? &ean? | , | |

| | asz&. z%am%» That is right. That is the meaning

of this, ;i.s_ﬁ’% s;t;? | |

;» - : ﬂﬁﬁ%ﬁﬁﬁﬁ‘ﬁX?ﬁﬁﬁgﬁé a&ivright, All in favor ai.that

amendment to Ruie ﬁﬁ(d) say "aye“; sppased. It is agreed f9¢’
§§§ﬁ§ ﬁ&&ﬁk; Ksy 4 raiﬁe a guestion that we have

raised iu the ﬁ&tgg:vif you are resgﬂgﬁ&ple for the note, you

aer%aiuiy)waﬁﬁ<ga éoneiéar.this & ;%ﬁtie‘ ,;g éaﬁ wiilviaek,

please, at page 14 éf myrﬁsrgk'ﬂréiﬁjenlﬁhs uéﬁaz' “%b&s:the

amendad rule mskas ‘appropriate yraviﬁian iar betk kinds of

cases which it éﬁeeﬁp&ﬁaeﬁﬁ ﬁhere tﬁa aetien is for Fer&analvwﬁﬁ&?

‘wreagaeing beyend %he nffisiai yasef of ﬁbe afﬁieer, as for

m;seanauet, aui&anee, ﬁseaga&s, or eaiareament Qf an an@a&&ti@a»

tional statute, it is still neeassary to aaﬁa %ha gffieer aaé

to show a sgbstaatial neeé iar subatitut&aa ef his suseaaﬁar.
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I take it that is underlying law which we do not
change. | .
"But where the officer is a party in his agﬁiﬁial
' §8§a§i§y, a8 in sandanus actions, grseaeéiags to obfain jﬁﬁiéial .
review of his ovders, etc., and a1l sctions brought by him for
 the ga@&gaaaaﬁg he wmay be described by his official title.”
| 4 tbiak that 18 an socurate statement of the ‘oxigting
»'situstisa.’ i am a little worried nyseli for fear that that may
~not be a bit misleading to counsel, because I teke it that that
is the law and what should be done. |
"X think there i one additional point: What happens
'wheﬁ they haésa'ﬁ done it quite that way? Séﬁpaser%hat there
sa 8 suit iax arsaaaz misaanéusﬁ, and aa on, addressed against, |
'aay, the ﬂﬂﬁﬁiﬁﬁ&@hﬁr ai Internal Eeveaua, 1 take it that uander
'our ruze ﬁhay ¢an aa %&&t. ‘What happeas next? The éttarnay
ﬁﬁﬂé?ﬁi or the regresanta%sve-oi the-éaﬁaaéaﬁﬁ, I take it,
comes in and ﬁgys,‘"Tbie wam't do.” 1 think what the réﬁéﬂy '
ia geiag za be is ne% éi&ﬁiﬁﬁﬁl ar holding the substit&ﬁian
bad. 1 think the remedy is ge&ng to be putting iu the name of
'the eifgagr‘ Therefore, we may be_staﬁing it a little atronger.
| This is a correct aaateméat @i the law, but if you

don't do it, what 1s the paaalty? " ¥hat aa you say?

I do not think taare waﬁié §é au@sﬁaatiai
‘need §ar‘saastzﬁn§ien‘a£ his auecggﬁega, ﬁ@@:ﬁﬁﬁ,%h@ra be

substantial need ia?wgkénﬁﬁhstigéﬁipa“Qiiﬁia'saeesssax where




he iz sued for misconduct, troespass, nuisanpe?
 JUDGE DRIVER: He may be trying to enforce what is en
| unconstitutional statute if his successor is going to threaten

to carry out the poliecy.

¥R, DODGE: Yes, wheve his sucoessor is threateniug
to carry out the same mction, but those first words don't seen
to be cases of substitution at all.
” JUDGE eaaagz On that §aia§ Ez¢ Dodge, x say ehat
the Qaesﬁ&eg% aavisaga here oy 'ﬂi&gﬁ'ﬁblém we are bringing up
‘hevre is, suppose aeverthelass the party has sued by the aame of
the office.

Jﬁﬁaﬁ DOBIE: For miseaﬁéuﬁtg'

Bgﬁﬁ ﬁaaeags And 4% is a personal wrongdoing.

., DODGE 3 ?ﬁat is & case, of course, where the courtg
should oxder the iaﬁartiaﬁ of his name. |

 JUDGE CLARK: Yes, I think that is so. Or to put it

this way: Looking at our note on page 14, I think if we
%azé‘tﬁa whole ﬁierg, having said aii»%&iﬁ, we would then probe

ably add: “The remedy is by sabsﬁtuﬂaﬁ of the name.”

Leaving out that xsfeﬁanca to sa%stituﬁiaa'
ef his suecensor if he is sued for personal wrongdolng.

CHAXRMAN MITCH

HEL L You mean insertion of the name?
JUDGE CLARK: That is right. Theve isn’t any name
in it. You are right. It would be to put the name in.

‘What I am now sayiag' is that in this statement of the
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law we have here, the penalty is not very severe, which 1 %ﬁiﬁ%fa
is 81l »ight, but nevertheless the g%ﬁﬁ?ﬁ%y Geneval é@@g g@%
like that end of it, you %@e} The penalty is only to correct -

it.

) CHA IRMAN mwmsﬁ What is it the Attorney General
wants tﬂ do? I don't have that cleax. |
» JUDGE 8&&%&9 %h@ &ﬁta?ﬁey G@a@rﬁl‘%@uié,li&@'%@ do
Etw& tﬁiﬁg@ ﬁhiﬁh cone yretty much t@g@%ﬁaﬁ. He ﬁeuié.1i§a o
take Enﬁ or %@gafazs from ouy rule the cases of geﬁiaﬂs for
v?@?&@ﬁﬁ%“ﬁ%&@@ﬁéﬂ@ﬁ, He wgulé like to k@e§ th@se 3&@3@3% to
8 %tri@% iimi%sﬁiﬁa of aix ﬁanﬁhg. | _
CHA IRMAN ﬁi?@§E$L* For aa&gﬁiﬁaﬁiaa in case of death,
you nisan? o | o -
G JUDGE CLARK: Yos. |
| ﬂﬁéiﬁﬁéﬁ &!?ﬁﬁgiﬁ’ That is » sas$'9£ suhs%itugiag

the ﬁﬁf&ﬁd&ﬁﬁ’ﬁ e&seuﬁers or aﬁmiaisﬁrsﬁar@, isé*t i@?-‘

?ﬁ?&?s ?haﬁ waalé Qomne ua@er @ha p93¥aaa$ @ﬁi@.-

éﬁﬁﬁg QLA&K.} 3& would in that 9&?2., It w&ulﬁ_g@ts
however, on %ﬁiﬁ question of the tiﬁle ai the qifieég i %ﬁiﬁ§ '
r.éhaﬁ is wheve ghg %%ﬁaxn%y_éeﬁérai’iﬁ rgi&iag tba,éhi&ﬁvquaan
tion as to that. He says that ﬁﬁag,préviaibn is good for the
general @iﬁéﬁﬁiﬁﬁ,’%ﬁ% in %ﬁis oage @% the psrsaaél»miaa@ﬁéée%,
then it should not obtain; &aﬁ then hg say% the? would have the
burden of ﬁerking it out.

ER, %@?@R: If he i$ saeé aa a&g iﬁéiviégai aap&aiﬁg
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for persounsl wrongdoing, the addition of the ﬁamﬁefzﬁaafiiéé
is just descriptive. It hasun't any p&riiegiar significance.
JUDGE CLARK: Buppose it hasn't the name of %harga%s
sonsl erongdoer, |
MR, PRYOR: 1 would think it would be by the party
who bra@gﬁ% the 13%3&2%.
| 339&5 ﬁ&ﬁags ggggaﬁe an aa%ien is breught against
nfﬁhe ﬁae?staxy of zﬂhcr ﬁayiﬁg that zhe ﬂepﬁrﬁmeat of &aﬁﬁr has
gursaed an ﬁaaaestitutiaaai eeurs@ ia some pravisiaﬁ, a 1aher
iajuae?ian or ﬁhﬁ%ﬂ@é?, anﬁ ﬁhé suit is ag&ia&ﬁ the ﬁaﬂretagy
- of aahar;;naﬁ ggains% any ;ﬁﬁiviéaalf, §n§§asa ﬁgafa-is Just
%éa% aiﬁaatian,;ﬁnét waﬁlﬁ %@ ée é§§aﬁ 1§?, 4 thimk ﬁhat'we
are daiag and wimiz %ke &ﬁ:arzxey &anerai 'a!ziaka we aaimasld do or
.’taiaks %ﬁe aeurt skanld ﬁa s anﬁ he deesn*t 1ike tha# p&ra
tiea;ar %eature 6§ it s i$ %ﬂ'say<%hat'that‘agﬁibﬁ ﬁiii ne%
ahata &aé wiii net be threwﬁ &gt and yau esaaet raise the Bi%-
man@ks sima 1imis. &31 yeu aan éa iﬁ ta put ﬁa Se«anaﬁﬁe,
Sseratary ai &ahgr, aaﬁ go on §ra& %hat peinﬁ e 3&&@@ ?‘
Mitohell, gmmmw af i&ber‘ P -
?h& Aﬁtﬁrn@y Gaaeral says t@a %hings ahaut éhﬁt*
The firs% i& ﬁhst ths suit shaald aevar b@ breaght ia tha% case
agaiasﬁ the efﬁiea;vané 13»&&@ segnnanp;aea¢ €h$% zhsr§ shau;@
be a sixamanths.iimititiaﬁ_gs‘it:néwfsﬁ#ﬁ@ég’iﬁa%hew wérﬁs,i_
~ that if the matter is gegsﬁnalthéﬁgéeiﬁg;?gagéha&iﬁ ﬁat‘bé

-able to substitute if you don' do iﬁlpﬁamgﬁlgm}
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. PRYOCR: Pevsonal wrongdoing is & case u§é§§ §§§ f,f

previous rule which we passed a waiié 880,

SUDGE gzmsm No, Mr. Pryor, that isn't quite guﬁﬁi@
glient. zf_@?aﬁg@a@ crosaed their t%s and dotted their %'&, it
would be, but the §9i§t is that sone 1&@§@?; taking advantage

: gf,wﬁaﬁ~h@,§@aéﬁ ig‘é@@ﬁian (a) hg@@,{gaas ﬁ§ﬁ the person but
 sues %h@éff%éé. | | | : |

* 'ﬁﬁ!’ﬁﬁYﬁgz He would saen fia@ out his mistake and

g@% the name %f %ﬁa 2nﬁiviﬁu&1 h@ hae %ﬁ claim agﬁiﬁ%ﬁa

_éfﬁﬁﬁ ca&agg 0f course my ansver and the apswor I

. éava'm&éerﬁ@.ﬁaﬁg,ﬁﬁ aaé i think it ie the snswer that bas
héan gagag aggﬁag‘ﬁhﬂ é&biéréa~i§ “?@ @?@-Qafry, Mr, Attorney
'ﬂaagyal, ﬁh&t is jagﬁ an% of the @hiigatiﬁas aﬁ'ya&r ofiice,

- and we do ﬁ@t sga any é%%i?ﬁ%i@ way of makiag that seﬁaratiea
until yaﬁr ?@@gﬁﬁaaﬁativeﬁ eaﬁa A0 aaﬁ mava ta do it. Xﬁ Be
1'as@ g@ing %@ h&v& % waia @f this kiaé, w@ eaa'% ezpect lawyers
to h@ Eatﬁer yaria@% iﬁ ite ap§lieati@ag anﬁ it ﬁea@ gat B
-wespsnaibi%iﬁy ea yaur afﬁiea.f

| ?ﬁs&har,  § sn§§gse w@ a?@ &lso ﬁayigg taat we aga not
keoping %he $iﬁwﬁ§ﬂ%h$ 3@1& agalnst that @1&@& of e%gagg becsuse
if theve is %aasﬁiea a@a&% %% §§ agaias% any af thssa, th@gﬁ'
would. b@ as wmach gasstian &@?@ ue @1@@%&@%§,

| | &g X sﬁy, 1 ansWQraé tha% %@ nim by %ayiég that I
thought there w&s raai ﬂaﬁhﬁ aﬁaaﬁ ouy paﬁagg aaﬁ'ehas iﬁ |

‘all those it would be muah hétter t@ ‘have an ﬁ@% of eﬁagresﬁg‘
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His final letter to me was that there was nmuch to be
; said for that idea, and was wondering 1f we would be interested
in his sort of working on an Act of ﬁeng?essa

JUDGE DOBIE: What are we debating now, the note?

JUDGE CLARK: We are debating the note. That is the
note on page 14, On that I wanted to have you see what we have
been maying in your name, and to see whether you agreed with
§h§vﬁtﬁiém§ﬁ§, and whether you thgught it was sufficient. It
seoms to me that the statement is perfectly correct and states
the law. The only thing is that it may be mara.mili%aﬁy than
1@ sctually the case, because, as I éaf, the penalty as we work
it out is very slight. The penalty is only the insertion of the
actual nane.

| MR. PRYOR: I thiok the note is all right, but I
doubt &ﬁé necessity. I think it ié‘gﬁrf&@%ly{plaiﬁ without it.
- JUDGE CLARK: Maybe, then, we should leave it out on
the ground that everybady ought t@vknéw it anyway.

PROFESSOR MOORE: Judge, for my own enlightenment,
could the Wage and Hour Administrator bring a suit just in that
title, Wage and Hour Aém;nistrata¥, Eﬁﬁﬁrtﬁent of Labor? |

JUDGE CLARK: I should rather think so. Why not? As
a matter of fact, we have had cases a good deal like that. I do
not remember particularly as to that office. I know we have
had state cases. X romember we g&#ﬁﬁkaﬁ eémﬁéngnkian cases or

cases that involved some question like that, as well as taxes,
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agaiﬁsﬁ ﬁ%@ ﬁ@gﬁﬁy Commissioners of Labor of New York %ta%e,_i'

PROFESSOR HOORE: Wbat about the converse $1%aatiaa?

MR, PRYOR: Aven®t those brought iﬁ the name of the

%eeretafy of Labor? They used to be.

OFESSOR MOORE: They are brought 23 the pame of
the officer. ‘
| §a§’§§?§§s That used to ba true. 1 thought lately
they had been bringing them in the uame of the saaﬁatsry of
Labor, but & may be mistaken sbout that.

5:f3é$§§ HOORE s rgﬂyha they have.

| "“fﬁ §@§§23 ’?hé£e'arexa ggeat many of %aéa, and’
-$hey‘giva ﬁeﬂﬁranbig at aii.» ﬁnﬁér the Longshoremen's Act, you
sue the neggﬁy-gﬁagiségéne?g %§§%’35_§é¥£a¢§iy official. Ve
H&ave never bad any trouble in any of these cases, and I suppose

we have had anadraés of then.

| : {f%rr g&ﬁ%ﬁs 0f eaars&, it 18 dans a great desl now,
| '.!t is éon@ iﬁ all ﬁarzs of aaaes«: in ﬁhst particular case
wae speakiag of agaansﬁ tbe §sw ?ark aiﬁi&&az. ﬁba~§eguty )

- gaﬁmiasianer-af &skef ia an York $tate, 4 thaught s,ﬁaglé.havﬁ.
some fun, 80 from the haﬁeﬁ 1 anid, “3 sa&ga&s there is $ﬁﬁ$
person. Who is 149" The ﬁlaiatiiz sazé, "1 don'd ﬁaaw,

Then he turned ta %ha éafeséanﬁ reprosenting the gﬁate aﬁé gsksﬁ

hiﬂ; I will be demned i£ the éaiénésn% éiéa'% know, %e nevar

&aaié get the name af the perseng §§'3ﬁ§% want aheaﬁ; I tﬁaughf

'it ﬁ&s»uselsgs to puﬁ@n@ iﬁ, and %@ ﬁent ahead ané ée&ideé the

&
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case, never knowing whether there was any person theve %gvﬁéﬁéﬂ;-

?ﬁ&%ﬁﬁﬁﬁ% iy

dudge, ﬁ&a@ about the @§§?§§33'2 f 
situation where an employer brings a guiﬁ %g&iﬁ%% the VWage and
Hour Administrator? Under our rule as we bave adopted it uow,
| éaa that be brought just sgainet %h@_éffiﬁé? |

5@%@% CLARK: I should tﬁiﬁ% ga;'yaﬁp i-&h@%ié,supm

 pose that is what we are trying to do.

PROFESSOR MOORE: I wish it weve, but I bave some
 doubt. ?ﬁ&'sayg "When an @iﬁiée? of ﬁhé clags described hevein
wAY BUe or aafgaaﬁ in %3@ 9§§§éi§l.§%§§§i§? s o0 W %hésa do 1
#o %ﬁ‘ﬁﬁﬂé Q§§ﬁ§§@§§$§ 3 e§§~§ﬁa %ﬁé %ggﬂ and Hour Administrator

| in his 9§fiaia1 é&@&éiﬁg?

5 aﬁﬁ§33 x do ﬁ@t %&iﬁﬁ we heave ever hsd such

2 sai%; They aav@ gzﬁﬁga a&maé %ha %§ﬁ§ gaﬁ @here a@wa? has |
been 8y éiffi&uiﬁyg Then 42 it aﬁasga@, 1% Tighe @9&@@ gives
@sg a8 ﬁé&ﬁ%ﬂ%‘&é&%ﬁi@%ﬁ%ﬁ@? to 3&&.%?&1313@, he comes in and
moves the @ak&%iﬁaﬁina of that name for the at%er and we go
gaﬁiy along. We never hav@ hed & ﬁ&ﬁaﬁe's %xaubl@ iﬁ th@sa

cases for ﬁﬁﬁ%@an §a$rs.,

?R@?ﬁ%%&ﬁ éi’%?% Qer%&inzy X 4 %a& heen & lot of
tw@ubze in @ha {PA %ﬁ%sﬁ, & ﬁsemaaﬁaug lot of %rawbl&.
JUDGE DOBIE: Not on ﬁha% gﬁint.

?@ﬁ?ﬁ%ﬁ@@ %ﬁ@%ﬁz ﬁasaiy §ai1a§e ai @uh&%tﬁuﬁia&, you,

DGR 3@3333 ﬁa h&v@n't h&ﬁ aﬁy.

JUDGE g;;"é. ?h@f@ h&s baaa 3 aes ss trau%;g %i%h ﬁ%@
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OPA cases on the question of substitution. A lot of %h@é ﬁ%ﬁi&
éé because %h@y didn't substitute ﬁhe'ﬁeﬁ people, who ﬁ%éagééi
»-?ery often. T&@% is s&g of the reasons why it is tea‘baé E§ 
R have those ceses fail. |

ﬁé.;Lﬁﬁéggs ?here are 8 number of cases in which it
'haﬁ been held that in aatiaa@ ay ov agaiast the @ﬁveraaaat or
1t aga&&y, ghers is na‘aegesﬁiﬁy £sf a&miag %&a»ia@iw&ﬁuﬁl.-
.ia %hs aext §aragr$§h yaﬁ s&y that %hara is a sansiéerakle
'sstablisheé gfactigﬁ gire&éy ia tha direction af the amenﬁmﬁat
ffth&% yaﬁ pr@pegé. “
. . § ﬁh@a 3 ?&5& yaur cases in tha footnote =~ aaﬁ you h#v@ |

.qaite § laﬁ s % w&nﬂar what mzkes %ﬁs OPA any éiiferent f?ﬁ%

".\fth@ sther agaaai&s ﬁﬁag are r&fﬁ??ﬁﬁ %ﬁ %hara, &neluﬁi&g %h@

 supposed that th

Division aﬁ &abar hsg ﬁaﬁagaament, %ﬁi@h gomebody asked abaua

@ whbile agey ?&ﬁ Eava a8 1ot af_aaass there, and gpgarentéy

411@ that you &?8 pra» '

f_ pas$ng now ﬁ@ legi 1&&%&, a8 it éﬁ 11 right?

;! hag $nppasaa, g kaé
don*t know of sny

case where

to it. .gfgéiﬁgébgiaaﬁiéﬁ ieve 18 some

how far 1t

the OPA cas

be giving any added éiff;euigy an ose ¢ases th

&a&lty, %e whieh yau ifﬁhg%_iﬁeﬁ 1)
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Is there any motion or suggestion that we change anything?
JUDGE CLARK: I should think that we have at least
settled everyihing, unless there is some doubt about ig, I take
it the situation is this: We have passed both (a) and (é);
1 raised & question a8 to the note. ?&é duestion has béea
lﬁaﬂ%%&aévﬁﬁ date -~ no definite vote as such, but I think the
j aa$§ér is p@ﬁbébly adequate for my guiéaaé@@msaging that the
note is all right, but probably unnecessary, That is the vay
.wa aﬁaaﬁ whan HMe. Hoore ﬁanteé %0 raise gone guastieu.
| ' Of course, I ﬁaink we should stop and lisﬁaalﬁa his
question all right, His question, as X understand 1%, is
on this point of the affieial cépaeity, é suit against the
official aapéﬁity; How é@ we kaa% it 48 the aifiaial eapaeity?
DEAN

%iﬁﬁgﬁf” You have that answored .,

PROFESSOR MOORE: Whore?

DEAN MORGAN: By the substantive law. You have the
right ﬁh@re; z do not see wh&t yaa are %alkiag about. ¥You

can't ragulatg ﬁhg substaaﬁive law.

:, Do I understand if you Bue & man
who is in public office for some personal act of misconduct,
that you are ﬁeg'éuing ha$ ia7§i$ éf?i@i&i'aagééiﬁy?

MR. LEMANN: You would be suing him individually,
 f would think. You ﬁauld'ne éiiagiag that he went beyond what
he was authorized t@ da, aad ha was ﬁating, thezefere, a8 an

Qinéividual and heaam& individually reﬁgansibla‘f You waaléa‘%
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be suing the sgency. You wouldn®t be suing the office; you _f g
would be suiung the men, I %%@1@ thiok. |

WR. PRYOR: Thet is right.

JUDGE CLABK: [ certainly don®t want to shat anybedy
ofg, g&???ﬁﬁiﬁ?ﬁ? Professor ﬁé@&@. i %éﬁ%é iike 2o ask him
divectly: Do you think there is some veal doubt about it, and
v@aa We iﬁ??ﬁ?ﬁii%? There is no @gsési@agkaﬁ this is an
 $$59r%aag rule. It is one that 18 == | | |

Most convenisnt.,

| %%QE%$%§@ #;g3gg. I am all in favor of what you arve
trying to ﬁé; but 1 Just wonder if a suit is brought to enjoin,
say, the Vage and Hour éﬁﬁiﬂi@%@&%ﬁ@g,ﬁﬁggﬂﬁﬁ the attorney
-raaéiﬁg the rgza~th§aﬁs oW he ﬁa& & rigﬁt to sue and pame the

é@f@aﬁaaﬁ, name @kg éfiic@ a8 the ﬁaianﬁaaﬁg ean he do %ﬁaﬁ?

2AN MORGAN: - Yas,
MR, LEMANN: Clearly, I would think,

MR, PRYOR: If he hes & case,

E CLARK: 1 should think he could.
GFERE0R mﬁﬁs 1 ‘should think he ought f@, %m:

where @@aﬁ 8 1&%3@? go %@ fiaé ﬁhaﬁ out?

Thﬁ% is substantive law, Bill. Wheve

are you evey g@éﬂg to finé %&s aﬁﬁﬁéf?

ét the present time he eaﬁaaﬁ fue

the office.

. DEAN ﬁanwﬁ ﬁ@ eaa'%, bas %ﬁ&% éiiﬁe?ea@a ése& &haﬁ
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nake?

PROFESSOR MOORE: You proceed against him on the

theory that he is a tort-fessor. I would iik@ to be able to
sue the office, but after I read Rule E%{é); where do I go to
#ind out that I can name the office rather than the individual?
DEAN

MORGAN: There is nothing to prevent your naming
bim 42 yéa wang'ﬁa; tf you ave in doubt you can ﬁaéa the
’affiaé%i i£ you are not in doubt geu don't have te name him.
That is the apswer.

PROPESSOR MOORE:

Suppose I neme the office and
the ési@aﬁﬁa%'ﬁame& in and moves to éi&ﬁisa?i |

ﬁ%ﬁﬁ MORGAN: On the basis that you haven't stated
8. cause of agtien aggzast him?

PROFESSOR MOORE

RE: On the basis that you cannot state
& cause of metion against the office.

. gﬁéﬁ §9§§£§3 A1l gigh§¢ Judge Clark says if that
motion %sfuyﬁéiéfgs @ ﬁ&eﬁﬁién éiZZaﬁ, then you ﬁaﬁ gnbati%#ﬁa
" bis name 88 gﬁ‘iaéivséaéisi £ éea'% got 3au§véé§fé¢alﬁy. excopt
it is %hs é&ﬂfg&alﬁg we gil &ave 13 w@ get & onse agaiast B
‘pnblis affiee?, to knﬁﬁ wheﬁh&r wa ﬂ%ﬁ% ﬁa stiek him paraaa331§, |

gasxasaﬁ Siﬁgﬁﬂiﬁz T%&ﬁiﬁ zn t&a statute defining
his pﬁﬁ&?@ and duties. .Th§?8 you find out whether yeu_hava 2
right to ??ﬁﬁéﬁﬁa | |

PROFESSOR MOORE ﬁsﬁﬁéjfﬁaﬁ the Conmissiones of

" Internal geveage,,ﬂhageLigﬁ!ﬁféaé§§§u§algﬁaﬁ‘gea oBn sﬁafthe
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office and not the individual. o
MR, LEMANN: We have cited here McCloskey v. ?&?%éiéa :
of §ab@r law Enforcement, U. 8. ex vrel. v.‘aistrisﬁ ﬁiyéeﬁﬁﬁ of
Immigration and Haturalization, Wells v. Attorney Gaaaéai, énﬁ
¥. 8. ex rel, Cavey v, Keeper of Montgomery éauaty Prison. How
did they get around your point? How did they find oul they
gould bring the sult that way? A;p&?é&t%? they breggh% all
those sults by naming the office. | |
As X ﬁnéerstaaé 1%, your point is that the ssn%aﬁea
before %ﬁ@vlagg of the underscored mmterial on page 20 leaves
~open for decision when it is thatl yﬁ& can sue an officer of #ﬁa.:
vgléss described in bis effieiai capacity, bagaﬁ&e the rule
»> says that w&gn.hé &&y.saé or be sued in his official capacity,
thén h@}ﬁéy be cited 8s a gg?ﬁg §y his official title. Your
point is that we are not sayiégvﬁhaﬁ that can be déng; if X
getAy@ur paigﬁ;‘ | |
Then 1 agy to mysagf;iﬁﬁﬁ éaaié,iggaay when tha%‘
could be done without perhaps going contrary to sém%»staﬁate |
or beyond our g&thﬁr&ﬁg? éqal& ﬁé~irgmg>a?gze saying. |
"Unless the statuta,egéaﬁing'taevéfii¢§ c$her§1se p%ééiéé&,
811 suits involving a puﬁzig @fﬁ@aﬁ noy ':aé brought a;gmsg
the office"? | i | -
-  ‘ ?&Bﬁsssaa.ﬂaaaﬁg 1 wish é@'@ﬁaié say that,
xR;_Zﬁkﬁﬁﬁz ¥§a‘ﬁﬁg*§A§hin§jﬁe se&;é§ 1£ ﬂ@'cga*t,

'gkera~§§ no aﬁs‘éiaeugsinéjitg ‘$§ we can, maybe it is worth
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digouagsing.

JUDGE DRIVER: You bave o matter of substantive law.

. You couldn't sue %%é office unless you bave 8 ¢lain %ggiés%
the office. We cannot say what constitutes 8 ciaim against the
égfiagn?:§%§§ i aué%ég&%%v& 189,
CHATRMAN MITCHELL: 0f course, you can sus without
having & good ¢laim. | |
| e, ?%Eﬁﬁg That is & wmatter of $3§$%§ﬁ§§§$ law,

Heretofore undor the rule you had to sue the officer by name.

DORE 5 ﬁﬁ‘%ﬁ@ ﬁaéa¥§ he is a tort-feasor.
| ﬁﬁ..ﬁﬂyﬁﬁs Here under this new rule you eﬁﬁ‘@#é the
Coffice if you have a right @ﬁ:aéziaa, and whethey yéﬁ’%a?s 8
xigﬁ%-aﬁ action cannot %3 éatgfaiasé by our géié; B |

MR. LEMANN: I don®t think thet quite hite it, Mr.
Pryoy, becausae while 1% 1$ § rnsa'éf gsubstantive law whether
there iz a cause of action, the qaasﬁiaatgﬁ'haw yﬁﬁ'§§§§?§
your vight, as to how you %?iag the sult, is a grﬁéeéurai
poiont, §§s§§a§ gﬁﬁr*éaiﬁ ea§ ﬁa'maiﬁﬁaiagézuveivaﬁ & question
of substantive law, but how you present the matter to & court
is s grg@@é&?@i gaiatc» ﬁé ave talking about the title of the

suig hgggg\%gﬁfggg get in to court,

I3

BR, PRYOR: 1t éig&% be elarified by adopting the
géggaa%iga ya&rggés 8 momont #go, that whove theve 18 no
statute providing for contrary mction, the sction may be

brought against the office.
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MR, LEMANYN: Could we suggest that that be ﬁ@@ggﬁraa;"
and discuss it at anotheyr mession?

UDGE CLARE: I want to moke @ eéayie of auggestgégﬁ

here, The Lirst 18 that it seems to me that Mr. Moore's point
gomes to this: There may be a lurking gﬁbiguit§v§a the rule,
and I thiok that is trus. I don't belleve we can possibly ceover
and fovesee eve&yzhiﬁga It weems to me that it is comparative-
%? swall, and & kind éi cons ideration we ﬂﬁét take,

Let's go back now. The lawyer wants to start sugs,
He thinks it would be somewhat éasier to name the offive alone.
?hea ho is ﬁ%@?ﬁ@ﬁ by this §rovieia§ that &% ﬁuﬁ% be in bisg
official capscity. What ﬁha eaasieas laaysr than is going to
‘do 48 to say, “ilﬁan't béliéve &t-is safé iaf-ma to take this
grivilage, and 1 will aue ia %ﬁa aaﬁe ef the persion.” |

Then it ie ai; aavsreé. it is only in the case of
‘the bold, vash lawyor ﬁhﬁ sagsg “; wili ﬁa&é 8 shgﬁeg and
sue the ﬁﬁfigg,“f'ﬁé sues %h@fgissgsg The watter then #aéas
before the é%§§r3¢$ 3aég¢ #& goue pfgéégéiﬁg'hy’ﬁhé éésanéﬁg§;
Then I think %§§ 9§1§‘rigk'thatae have gone wrong is in what
the ézséése$ sa§gs.éaas; 1% tha'égszxzég 3§égg‘s§yag quite
| naturally, ”&a%'éj@@rrée% tkisﬁby sﬁiekiag'iﬁiﬁkg name of the
gexéaa;“ everything héa hapga#eé»ail r&ghtayfﬁhé ouly possie-
bility'is that the éiat?iatljuéé@ ﬁightlgaé’a‘littla rough and
eay, "1 don't believe the rule wauié gave?n thia at ali,,

 and therefore I will throw hia out of caurt.” :
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I think that is possible, and Mr. Hoore is right 'f;;
about that, but what can we possibly do gbaﬁﬁri%? I sha&iﬁ"
think that the chances of ?aaéégigg that éaggigtaiyg because it
is & good deal a guaﬁ%iaé of substantive law, wgrg\aéﬁ very
good , li-ﬁaa!ﬁ believe quite that we ought to $§3 iﬁ any case
when you are suing with rsﬁ@t&ﬁgav%arg_gavﬁrﬁmant'ﬁifiéégl |
that you onn 8ue the office alaﬁQ@ ?&ﬁ# isg X énn'%-&uaﬁﬂﬁhaﬁ Yo
 §3:@ughﬁ to §§E§ the b?a&é'authﬁ§iﬁﬁtiaﬁa Posgibly we should.

1 don't know.

; DOBIB: I don't think so,

JUDGE CLARK: We would have to make that invitation,

you mes, uniess we put in some limitation. o that is the
problen which e, Moore has presented, and that is what I have
to say about it. |

| The auswer that Monte ie making, the suggestion that
we put in this provision with reference to substantive law, to
8 .s’ézamﬁag and so on, § é@a'ﬁizik& very much, because I am
aiya&é §lﬁaniﬁ_agﬁér&%ﬁgé what it means. xn.ﬁﬁe firet place,
.; do aaﬁ kﬁ§§:§§§ stﬁﬁﬁ%&.ﬁhat‘geaizy §£3§§ﬁ$$ S§G§‘§ suit.
i you aéevﬁayiﬁg iévdﬁﬁﬂﬁ;ﬁ aatbﬂﬁigait;_thgﬁe are very fow
V%§$% éﬁ_aaéhegigaigﬁﬁéia gult. -?ﬁs'ﬁnlg‘aag X gnﬁﬁ of is
possibly this one against the Q@m&iésian$¥>a§1iaﬁaraai Revenue,
and 1 think the authorization there is somewhat backbanded, to
tell the truth. - | B

Po come back &é'%ﬁatjﬁaa:ﬁaygvi;ﬁapfﬁ‘%éi;eva that iw
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going to do puything for us. 1 don't %ﬁiﬁ% the statute %iié éa ?;
/ %ay%ﬁiagviag us. 1t seems to me it %iil only confuse. |
| MR, LEMANN: You know, iun these tax cases yOu never
sue the man who happens to be Commissioner. %ﬂéé paa§a@ éﬁgfﬂ
konow who is the individual. You sue the gﬁﬁﬁiﬁ$i§3§? of iﬁw
_,%Qtﬁaa Revenue or Yhe &ﬁizgata? of sﬁﬁégﬁél Revenus, ga@’ﬁ%&%

is & convenience,

We have had aﬁ Zeasﬁ fifty of those
: §§$i§§§ tb@ Q@mmiﬁgiﬁner of inﬂs?aal %svgnua, witﬁaut aaﬁiag
hiﬁ, and %hera ﬁavar has b@@a any ga&s%i&a; |
Eﬁ, &%ﬁﬁﬁﬁ* ﬁhﬁt LS had in ﬁiaé, which is ?@gy raag&,
,waulé ha se&eﬁhiﬁg like $§i$ 28 a ﬁegarata psragragh in thi@
rules o | A |
| “B&iaﬁa a s%aﬁu%e ath@rwiae previées, a alaia;asgar%u- 
' ed agaiast & publi@ aﬁfieey by reasan ef aet& done iﬁ hi& o
official sapa@&%y may be y@esentaé h@ 8 suit &gains% ﬁ&a effiee_'f-
a8 such without maming the individual.®
| ?hga,if yon - wiﬁa, apgaﬁé a nata ﬁayiag, “ai a&urae, -
| this does ae% uﬁégrﬁake ﬁn ﬁﬁaﬁa aay Eubstantive 189 ﬁs ﬁa
"ﬁhﬁﬁhar any right of action a&iﬁ%ﬁ~§gﬁiﬁ§@iﬁkﬁ nfﬁ;&g; nor 69#3.'
it cover a aégé whexre %hé'aiéiﬁ‘gsﬁééﬁéé'éa égaiﬁéﬁ %§é5 |
_iaéiviﬁusi hsé%ﬂﬁé he has gaue beyaaﬁ %ha iaw @hieh.azathes
hin with aathex%ty ﬁe aatﬁ“ , ) |
MR, PEYOR: That is mgm.

YR. DODGE: 1 ﬁaa*% th&ah it %5 aaea&sary te &ﬁﬁ




anything %o %ﬁa»raié as now adopted.

DBAN MORGAN: Welther do 1.

¥, DODBE: It i peviectly §1$§£‘§§ it is aﬁkaegiaﬁ
againsd him ﬁ@? wrongdoing, not the %ﬁf@?é@ﬁ@&% of én %ﬂa
saasti%atie&gi a%a%ata wh%ﬁh is %o be gaa%i&ueé ia §¥aeﬁie§,
that is ﬁgﬁiﬂﬁ% him in. %is iaﬁi%iﬁuﬁl a&p&aity; but 4f it is
for sone $§$ﬁ§§$% act ai wxaagﬂaiag on Eig gart, this rule
 §@@3&'£ agﬁiy ts hiﬁ at all and ﬁhevé is ne gaessaea of sube.
’ﬁtatutieazﬁﬁ‘§§r§iaa'%he§s;_ |

- _ Tﬁketﬁia fayder v. Buck case,

 §§£¢§ isia h&yéiﬁia-eaﬁé;i ?&3 pi&iﬁéiié Eraagkt a_ﬁuiﬁ againat

8 aavsl gayaasﬁey, and he wﬁaﬁ aa% ai ggfiae, ﬂaéai'anr ?éié,

, éealé %hﬁ 91&2&t1£§ h?iﬁg %ﬁe aetiaa jase &g&iast %h@ aﬁfggs

of uavai payma&%ar? 1-f" 7 o |
ﬁs&ﬁ ﬁeﬁﬁﬁﬁ He m&y, ‘ﬁé‘ﬁﬁssnit.hﬁve i#; He may

'Bﬁé@f %&e tulés

| ‘1€ﬁ§saa E&@%ﬁ: iﬁ would b& v&zy aévisabie for bin
| to do 1% 1f he @&ﬂ, béeaaaﬁ e avﬁiéﬁ saﬁ&%iﬁaﬁi&a 1ﬁ§6¥ o,
 In Soyder ?. mtak, the giaiﬁﬁifi 1@% ‘the judgment solely be-
cRuge ﬁhsra was s;ﬁhsng@ whick &ahaéy egugh@ on #s for » while.
.“‘Qhat wan t?ﬁ@ of one af tﬁgse saiea agﬁzaat Aehe&eﬁ.
I éea's knew ﬁhs%& yea ﬁﬁuiﬁ iiné any gnthsrzsatian v
¢ wish ﬁhere %ara avon S don ¢ kﬂaw whera yaa %auié g0 t@ £1aé f

aay autﬁer&ﬂatiaa to sue %he @ﬁiies af §aval §aymas§aw, as aagﬁa

?ﬁis givﬁa st %ﬁ ?ﬁua[,
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PROFESSOR MOORE: I wish it did.

§3&§ MORGAN: Bure,

Mr. Chairman, it seems to me that when you Qﬁcél&éﬁiﬁ
that the real party in interest is @helﬁavernaant that is back
of this garﬁiealar offive, what you are figh%iﬁg over now is
Jjust the old common 1aw fight on misaaaer of gartias,.‘;ﬁ seons
}te me you are ja&t gﬁing~iate @ igt of ngnsesse abouﬁ thi#_ |
 §ax%ieu1a%'thi§g, Everfha&? agrees that in a case éi this kind

it is the Government that is back of him that s responsible,
'fanﬁ he is just a figurehesd, the aagé,é? the p#rﬁf., The real
| §arty‘is aiwaysrhéak ﬁf that, is,saégs to me you argriu$§1f
wasting time over %hgt,tha eemaéa‘zaw used to do with thefazé
plea in abatement iar”éiéaéﬁér. One of the very iirst %hiagg

they abalishaé was the paea in aﬁatameat for misnomer.

1'f:f!E:v Edﬁie,zyaﬁ have & number of those cases,

and th@ qagstien is whataar or net it is a suit againat the
United States. | | | | |

Bﬂﬁﬁ E@Rﬁ&ﬁ;"af course, tkgyrhéve éemé tﬁ the point
where ihéy are feéégﬂiaingtbst’the réal'gartg you aéé suing
is the Government back of him. pr}é‘isjusﬁFaq&eétiea‘af §e§
fsu are gaigg,ge‘aaﬁe it, anthing'mgre,,ia’mfvépiniéé,'

JUDGE DOBIE: I think this ia;ali?ighﬁ,;aaéi move
we adopt it and go on. | T - |
SR;;ﬁﬂﬁﬁgz X éeaond,tha.m@tjda,; It has been adopted

already.
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CHAZ

AN MITCHELL: Is there sny further discussion? -
MR, PRYOR: It has already been adopted.

CHAIRMAN MITCHELL: It 18 moved and seconded that

Rule 25(d) be acecepted im the form presented by the Reporter .
ALl in favar of that say “aya“n opposed. It is ﬁgf