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The meeting ~ e c a n v e n ~ d  at n i n e - t h i r t y  ogolook, 

lsir.  WIIIPam 13. Mitohell ,  Chairman, prosi8f ng. 
2 .- 
2 w 
3 != 
m 2 Tm gHAm4&N: Gentlsm~n, we are'up t o  Rule  75. ghst 
2 2 5 
m 
tj have you on that, Mr. BeportsrP 
.w 

2? 
JUnC3 CLARK: Id'htkSle these have been var ious  sugges- 

i;i 
g % 
4 B t fons ,  the$ nre rc~iallg very small. The+ onlg one that I would 
.4 5 
3 
1l) 

52 reoornmsnd is the one that  appears A@ t o  4 8) , anti t h a t  19 not 

c G z. 2 
very Large an itsbtlf. It i s  the one o f  the  d s ~ o c 2 s t i o n  o f  the 

- L 
*.. $ 
z = 
=t z 

Ba@ o f s t h a  C i t y  of New York, stated on page 92 o f  the main 

ststeaent of our@. The lhnrrooiation of' the BLIP of the  City o f  

0 g 
$0 
cc a 

o f  Rule 75(a) , lines 8-12, in that l i teral ly  t he  10-clay pro- 

vis ion in the sentenhe mBg apply %only t o  oa,eas rrhere the  

agpellwnt has serve8 and f ilsa the o r i g k n a l  d e s i g n a t i o n .  * h~a 

2 
cleriiylng the Aoso~iation proposes substitatlng f o r  tha  word 

# -  

22 ,- 

& g 
ri 5 flt;beri?aiter* in l i n e  9 ,  t he  wor8rs %Rtar the setrviots and. f i x -  
Ez I - m 

2 i n g  by e i ths r  the appellant  or the appellee of suoh a ctea2gna- 

Lion?. " 

J-IJnXE: CL$RK: Pear, wa say ue believe th i s  propoetal 
t-4 
LO 

has merit and ~ e s a ~ m e a 8  %%, 
, 

JUDGE DOBIE: I nave that  i t  bn adopted. 



THZ CHAIRMAN: l a  there nny abjectiton? 5f no*, it i s  

JUDGE CLABKt That ~ s a l L x  i s  a l l  I hay@, Thoso sthers 
/ 

E! 
m- 

2 
~ r o  q u i t e  nlaall points .  Bhall S brine them up o r  not? 

3 r m 
E J 
$ 5  BGAN ElORCsAP3: E aoulclngt see, a n y t h i ~ l g  i n  them. I 
m 
ti 4 

sen t  through  the^. 
--. 

W 

E 
G TNF: @BA~@~AR: you P.J@R$ throuf& $this V ~ % % P ~ U P ~  Bug- 

DZANRORGWR: ( o f ,  f a ) ,  h), ( a ) ,  a n 8  a l l .  I went 
d 2 
2 2  th~o.ough the whole isnsinesn, an8 X couXdnfl; see any th ing .  

JUDaE CLARK: E am to38, ars t o  repopto~s ,  t h n t  2 4 ~ .  

Ysungqnf e t  ihoty~ht there wou3.8 nev@z? bs oascs c a l l i n g  f o r  
;% 
z 2 o u r  rule %hero there wkle no report ,  but I undsrsCan& that  there 

has beon quite a good deal of' diPf2buXty .bout the reportcsrs; 

I mean, about get t ing the2 new s ta tu te  into operation, about 
- - 

z 2 
I-- a f l lxing tho amunts. There has been some fee l ing  i n  s o ~ s  

z .- 
E .- 

p l a c e ~  that the o o u ~ t  has appo3,ntetI someboay not oom_oetsnt, 
; g 
% 'g 

g and in Mew Yopk they hme a lot of traubXe, I know, %bout the 
- ; 
zi ra tee  o f  pay ,  and ao on. 
Z 

JUWC DOBIg: That, i s  g%ving a tesrif l o  amount o f  
01 

e a' 
4 %  
g s t roub le .  Juage Parker is on that @ornral%tee. f t  ie the most- 
6 g 
m S: 
Zi 

A w 
marveloutl thing how they varie8.  Of aourse, E knew that Sew 

York varr highgh, b u t  what maze& me Waa that  one, of the hfgh 

s ta te8  of the United Stattes 2s Vest Virginia. @oB knows why. 

TNE CNAIMAM: That (n) i e  worth puttkng in. 



I h o ~ r c n l t  t r i e d  many oasea reaently rahere there has been a 

lack of a r e p o r t a r ,  but  in the  country d&striot;a 'Mhero I ueed 

go t r y  caaee a goad d e a l  in the o l d  d a y s ,  NB ofCan ran short; 

F o f  a repor ter  and had t o  get along tha beg* ise oould. 

L. 

G Longstlosf% euggestiono, do you? 

9" 

2 
+d 
V) 

J U D G E  CLAPS: I am aPr'aiB not. &IF. Long~laorP Ls vary 

bueg on a l l  those ru l e s ,  I didnit see that there wag anything 

In 
3 t o  tk@f%r. 

d z TW4 CBAImI@4: Then, our next in R ~ t l e  77. 
2 g 

ZZ 
0 :  
0 , jud~qnrante, I guses there i m ' t  a w  question about anyth ing  

else.  mt l a  the one that  has been 4ebated. In Mew Y o ~ k :  they 
fi 8 
tZ ~Z;991 think %ha o3e~k ~ h o u l 8  40 it, 
E 2 
W 
I=- g 
V1 
.Cc 

TIE3 CZIA3mAI.l: Send a notioa? 
" 3  
: 5 
I=-4  JUmE ~ L A X r  Yes. 

2 
G 

TWE: CHAIWAPQ: It i s  oaref u l l g  8rs%wn, and i t  aertain- 

ly oovers the gromii, doesn't f t?  We did that very oarefully 

WR, 1EaMtbOHD; X ht~ve a mtste here atz t h t a ,  f n  l i n e  

16 it s ~ ~ s  by these ruletsn, nfailure to appeal within the 
$4 IC) 

t ime  ~110~oned by l a w  or by theoa rulee* . X was t h ink ing  &out 

ths D i g t r i o t  o f  Gulumbib~, where I t  is repXate8 by a ru le  of 

tha  Circluit Court of Appeals. :Je want t o  wver the  Diatrict 



covers every cage ~ ~ h l o h  Tat not  oovcred by these r u l @ ~ .  St r i c t -  

2 ,- - Ly, t h e  stnLuLo i t s e l f  doesn ' t  f i x  the tias, i f  the r u l e  153 

Bade ~~,uraunnt  t o  b%%. I thlnk tho point; i s  worth thinking about. 
m 
G NR. L>E&IANH: Take out everything after  %Rllowed#, 
C1 

2 
ti Hwlthln the time a ~ 1 o ~ e 8 . "  

VI 
2 JUD(fZ1: DOSf &: Put a period after Nallowet3N and out 

i g 
E g out  the r e ~ t ,  1s t ha t  your suggestion? 

MR. LBiAN?4: Yau waq18ngt put a per9oB. It would be 
tE E 
€3; 
0 , "within  the, t i r a c s  aLloweti, exoept as permitted in R ~ n l s  7 ~ (  a). 

THE GFULXmW;%": S tr ike  out "'by faw or by these rljlec~", 
0 g 
tz 
rx 3 

an4 il; mull3 be brolsa enough tto qover L h s s ~   rule^ and the Law 

of the  Distr iat  of ~ o i u ~ n b i n .  Isn't that  w good suggesEkon? 

2g 6 

F-I SUWZ CLARK: I ehould thlnk 'that LB aLI right. 

M 
,- TjTP, CPIAXmjAM: 33 covars y o u ~  point. 
E ,- : 5 

Es!R, f%&4?zlaF$D: Ye@. a 3 
5 - m 

, p .- 
.I.' 

PEE GEALBIAFJ: It Lie cruggeettld %Plat f n  llne 16 of 
Z 

Rula 77181, SR shown in our pr~limfnary 8raft, the wards %by 
m 

ZEV U P  by those r n l e s H  be strLake:en. Put a note in etatine; 

that that i s  intentla4 to cover a oase whaz-8 the t ime3 f o r  
irj 

appeal I s r  Pixed by law, whioh happens when i t  is l eas  than 



763 

l e a ~ r e  i t  as i t  no% rozda and cover the  p o i n t  by a note  that we 

~ o n s i d o r  the  r u l e  in the Dietrict o f  GoZun~bia a a  %fie law there.  

Houevar, tknL h a  w mere thought. 

MR. RMKO?iD: If you ~ t r l b e  tha t  o u t ,  thore i s  a 

qu@st ion  whather "wPthln t h o  time alloatedf"80eenqt moan by 

these rille8 ofily. f & n * t  h o w .  

TEES CEAXBYAEJ: Let $ 8  go baok. Ve hntrhj regplat ad the 

1 :  Rrxle f j f w ) .  

TEZ CRAXm%AN: E v a n 8 e ~  fibout $ha%, 

J U D G Z  CLLCFIK: 3 wonder if that  ieng t a l l  r&@t saen 

if' >-Je h8,$~@ 

1 X :  They nole hnve jO day@. 

dUDE2 GLAI'RIRII: I irhougZ?Shtrthey extarnded their rule 

SUDG'i  CLARE: They extended it onlg to 307 . 

TEE GEAIBMAN: 14y point i s  that by Rule 73 we have 

taken away the eour t  UP Appeals o f  the D%etritat o f  

ColumbXa the power-to maker any dPPierent rule than we have. 

HR. LZMAP!E: Th&% 16 right. 

THE QHAIRit#4: li: thSmL tha t  2 s  so, 
, 

MR. Ll!BUMkJ: We muldng2  need the phrase "by lawH 



e 2  
w 
t; 5 
< 
"ti 
2:"E 
I- 4 

anyhow, f t h i n k .  becaast. thc~e r u l e s  i r ,  7j( 8 )  oeay 30 days un- 

lens a shorter t i n e  ir, protiidea by law, eo the sulee  inccrpor@t;e 

that already. X thlnk those tava waras o e r t a i n l y  aya euper- 

fluoras 

THI. CHAIDfIIM: 23 i s  q ~ ~ i t e  ale&+ t o  ne. I never 

ros1.i  zed 1% as though% of i t ;  before. f am glad to hrve t h i s  

bsouzht up t h a t  R1iu2e 73(a) i a  ~ 1 1 - i n o ~ u s i v @ .  3% &oasn8 t in- 

aLuae the 3 i a t r i a t  of Columbia iit; all; i t  ~ a t i f l e s  Fhelr pres- 

on% time, 30 Hays. What have $hay got, 60 day# Oor &aernment 

camB in %he Piqstyl2et of' GoXxzmb=&~IP 

MR. I.X&%:?OS-bD: So,  I don't th ink  they have. 

m 
, I R ~  CIxAXmA%i: Thsy h ~ ~ o n ' t  .any? That i~t n thing we 

ougl~t t o  t ake  note  o f  r i g h t  away, because if they haye e r u l e  

f o r  30 d%ya in 2311, otasee an8 we h ~ v a  rnede a bXWnbs't Pule t h a t  

snye 60 aays in Unlte4 Stn te ts  caaeer, we ought; to put a n o t s  in 

t he re  ca l l ing  at;tanl;ion to the fact that i t  ~upsreedes the 

DIs$ribl% FuI,@. 

- DEAM 330RGAH: Th'hg Dfatriat  doesn't glve  the < k v e ~ n -  

mont any mre tfms'l 

RR. MAP1310408D: I Banf% think P t  8oen. 

w f  *fidu% I I R & ~ ~ z # ~  that; we are a0ing it. 

t4R. LEi4MIEJ: Them gire a l o t  of @xrernmont oaass in 

the D i a t r i a t ,  men#% there? 



MR. LB3,AF!Nt F40ne of the diat~2et i ;  cou r t s  h ~ v s  
' 

a n y t h i n g  abu?-~% %hi s, , 

rPi - t 3 - 3  1 A f think rfe bad b a t t a r  csheok up on 

2 
6 - 9J the%. You are sure they don ' t  f l x  a +3iffsrenL t i m e ?  Thoy oer- - 
I t  
m m  
2 s 
2 ij t a i n l y  xunldnpf;  kiok on 50 days f u r  tbe Ebvornmenf, ii the 
m z 

Judf o i a l  Conf eronoe d i d n 8 t  make sxoeption af thcl D i s t r i c t  of 

%R. W78DGZ: Wh~t is i t ,  a rule of the C o u ~ t  o f  

Ap-pealeP 

THE CHAm%&lP: Id is a statutt;e that gives t ho  Oourt 

of An-pals of the District o f  Cafmbla POV.)OT %O P I X  the tan@ 

f o r  appeal. use4 t o  have a 20-say rule,  and c l f tes  t ha t  

d i s t r l o t ,  aecisian in Hll18,  they  wentie8 t h s l r  rule  

and 2% jO days. f am t o l d  they dldntt make any 60-day 
I 

rule f o r  the Qavnmment . WB ODE@ along and dip into t h a t  

thing, uhioh we h ; > v ~  n e w r  &ne before, and f n a ljroad prooi- 

crion, which ~uparrsedeer &TI other provls3one, oP I R ~ J  urllens tl 

shor ter  t i m e  f s  Pixed by law, we make i t  30 for the a.i@r&ga 

MR. DODGl3: NO Xawyer in Dletrltst hag pnlgea a 

qtwclLion about  it. LeLgnga t  $he rule nnA ses what i t  ~ U A R  

swg* 

MR. LB4raMN: Why no% c a l l  the olsrk of %he, ; D i ~ t r i o t  

o'f CoZumbla? He ouf{ktt ta ba ~ b l s  to t e12 you ri@% away. 



mF p A :  We ought to kllov what t h e i r  r u l e  1 ~ .  

$Ex: GLARE: I don ' t  kcow whethsr I can f i n d  it31ere, 

X Z O Q ; ~  

2 .- MR. BA241II0ED: I wlll ask H r g .  Be)snnPs ta g e t  a oopy. 
2 5  
3 e 
m m 
-2 $! 
$5 dUm3! CLARE2 Thst probably w i l 6 '  be the beet, way. 

TEE CSIAIW&:Jr We haaanq% time t o  ooneult  the o i r a u l t  

judges hero ae t o  whether pee want 80 taker over the job of the 
g 6 
aB 
4 6  Bflet;rSot by these rmles. I th ink  ~ J B  should, but sluppose we let 
3 
VI 

2 it s tand,  and between no% ~ n d  the time ous repor t  i s ,  m~cie up 

C; g G '5 - o r  t h a  Court, a o t ~  on our ~spoport, wa oan o n l l  it Co the n t t e n -  
s! 
4.1: t i o n  o f  the D i s t r l o t  au thor l t las ,  Xn t h r ~  meantim~, i f  they  
a f 
z 4  
0 ,  b r fng  up ~ n y  good recls~n that the  th ing  should ba alterad to 

leave the D i ~ t ~ I o t  Cfourt with i t s  present power, the  Supreme 

C o w t  oan a l t e r  the thing. Z do think that we, ought t o  put e 

not e in hare,  Charlie , on 73 

JUDGE CILMX: Sten, I gqzeale wa should. 

!2 ,- 
.rJ 

'TEE ORtlBBAN: kle should o a l l  a t t e n t t o n  t o  the faot  

that the Dis t r io t  system up to date has been under n statute 

~arrthorizing the locaZ ooure 30 f i x  the tirne, that now Ghat 
m Z 

%his  rule etepe lnto  the f l e l d ,  l% i s  uniform an8 would 
Q) 

5' 
P C  ope~i i te  t o  put ~iln end to the apkcial power o f  t k s  Court of 
8 g .,.. 
u 
ctr Z: z Appeals of tha Eltstrict . That note mu18 ca l l  their attentdon 

to i t ,  and t h k n  if they raise a fues  and persuade the OourL 

that  they ought t o  re t ia in  lhekeir power, the Court o m  do %hat. 

Wouldn't that bbe the Beet th ing ta  do as l o n g  as wo dont% know 



how they Peel &bout i t .  

JUDGE DOBIE: I t h i n k  that i a  a goad way to handle it. 

CHAIRtfAM: Let  s do that .  Hon we go bbaolr t o  77. 

BIR. LEHANN: I t h i n k  1% its a goo6 i d e a  t o  take out  
m 
i;; "by 18%". In fact , I would take out that whole part  o f  t h e  
w 

2 x r u l e .  You see, "by lawG Is only  one case wo knosi of. I th ink  

thcs'e two words are tlnneaeaeary because "by these rulesH 
ln ? 

3 inoorporates #by l a w H  in that one oase.  

< , d ?  
c *- - s TEE CRAXWM3: The rules speolfy a lawful time if it 
>- 5 

i 52 ; a $  % a  Isss %ban we say. 
H c i O G  
0 ,  MR. &Z&li;MANM: That is right . That i a  why 1: think f t 
u fA = , 
.- .- 
+ 2 = 2 i 8  redundmt. 1 would be ~omewhat i n c l i n e 6  to take  out a3.1 

s i x  words following a a l l ~ ~ e d N .  Thaa% would be my first vote .  

My ascond vote would be to take out #by lawn. 

JUDGE IX)BIE: I thought u s  &acided to take  out the 

fjltx W O P C ; ~ B .  

WR. LEb'PAWN: I am no t  sure that we hnva. That would 

be my pref srenoe. 
194 41 L H L ~  CRAItWAPI: There 28  .a little diif i~ulty about 

that,  Whsn you say @within the time allowedW, allowanoe l ooks  

l i k e  a so r t  of aZlowanoc$ by aourt. file do a a e  the t30u~t 

power in the  rules t o  allow an extenhlon. 

WR. ILZXMEI: You wonla Beep the 'axcagtn in. 

AN: Oh, yea, I see. Then, the suggestion 



is t o  s t r i k e  out the ~ r o r d s ,  @by law o r  by these rules" %in line 

16 of Rule 77. Is there  any ~bJeotion to that? That 1s agreed 

t o ,  and it is a l so  agreed that  a no te  aboue the ~ i s t r i o t  o f  

-2 =- - Columbia situation sill be appended t o  ~ i u i e  73(a). 
U = w 1 C 

2? 
2 Z s  there anyghing in these sugg~et20ng i m m  members 
p 5 
m z o f  $he: bar about 771 
4.4 

E 
t; JUDGE CLARE; f Ban!% think so .  1% raises the &&e 
g s 
gB 
5 5 . question, as I have said. The Hew Yorkers think -there should 
5: 
m 
$2 be aat ipe.  o-f entry by the p a r t i e s  and %hat the time f o r  appe?al 

d g 
C "  - 5 

should r u n  o n l y  from the  giving of n o t i c e  by the winning part ye 

JUDGE WBTE: Didn't we thresh that.out p r e t t y  care- 

f u l l y  before? 

'PBE CEAXEMAH: Yes. We took oare of that  by al lawing 
og.. 

M - a 
the court to gran t  an extension o f  3O daye i f  the  fellow 

slipped on i t .  You would have to feoonstruot all of that .  
7 - 

2 5 +-.I JUDGE CLARK: Rule $1 is the  next o n e ,  I gaese. 

,- = THE CRhIF@tm: There nothing on 7941 Rule $1. 
,- 

JUDGE: CLARK: F i r s t '  o u r  friend. Zongsdorf raises a 

question, which soact o f  the judges k v e  rai8sa, a8 t o  habs_ds 

z~mt%a and a statute  requiring an allowanoe wlth a c e r t i f i c a t e  

of probable oanee by the judge, 28 U.S. C. s446. f ha8 always 
z g c- 

m a 
, H %apposed--and I t h i n k  it i s  pretty olear--that that i s  a 

%-I In 

Jurledictional matter,  the q u a ~ t i o n ' o i  how and when the appeal 

oan be taken, an& that  we haven't lntenasd t o  change and have 

not changed that .  



THE CEIAIm#fAE!!: I don ' t  qu i te  understand that .  L e t %  

JUDGE DOBIE: Nabeas carpus isn't r e a l l y  governed by 

t h e s e  rules,  i s  i t ,  Charlie? 

JUDGE CLARK: We sag that appeals in habea,scoorpur, 

proceedings a re  governed. The question i s  whether that does 
* 
E 
t;; away with the requirement o f  the statute that t h e  t r i a l  oou r t  

= s t  make a osrt i f icate of probable cause fop appeal. 
sn z JUDGE D68I6: That is shere f% 1s Zn s t a t e  custoQr, 

TRC CHATR~AN: I am no t  qu i t e  kure it doesns t .  

JUDGE CLARK: '%he questzon has bean raised. 

THE CWAP&lm: Bow has 9% beem dsufded? 

JUDGE CLARE E;: The Schenk v. Plummer case hela  no, ' 

they are n o t  m r s q d e a s .  

2 .- 
9 *- 

JUDGE DOBSE: I th ink the c i r c u i t  court; of appeuls 
2 El 
'9 33 
I .C rether  thought  that was s t i l l  in sff eo t  tha t  you have t o  have 
&$j - m 2 
= a oer t i f ioa te  of probable oauee from the distr ic t  juage in a 
z 

O W B ~  i n  stars custody. 
Q1 

G 

2 5 s JUDGE CLARK: Ru le  73( a) provides no new require- 
$ 2  .- 
P 
m z 
9 

A In 
men%, but neither aoes it repeal  28 U.S.C. b466, which requires 

a osrtlficatts o f  probable oauee from an appeal in _habeas 

co.6pus cages  in nhinh t f i ~ r e  in de ten t ion  bg virtue of s t a t e  

prooess. That is -from Judge Mathews in the Nlnlk Cirouit . 





JUWTE CLARK: #s oould put it in a note. We could 

sag tha t  I t  seems t o  be settles now, p;nd SO f o r t h t  and cite the 

2 .- - JUDGE: WEWORTH: That v o 1 ~ l 8  be easier,  wouldn't it, - 
=-a J e 
a m  
2 %! 

8 than to t r y  t o  reframe'the language? 
- 
m 
t; 

THE CHBIRF4AN: The t~ouble is, when they  p r i n t  these 

oar  notea? 
m 
2 JUDGE CLARK: It is true that they Bo not .  They are 

d 2 
E -- - r p r in ted  separately o f t en .  

TPIE MIAIBHIMBN: You ought to do one o r  the other. 

T&at; 19 your pleasure on it? 
;% 
Z 2 JUDGE DO?@JJWORTW: Mr. Reporter ,  urhera would euoh a 
tx * 
~2 ciause or aentence go in, i f  we nrade one? 

JUDGE CLAF.K: You mean i f  we put it in the t e x t ,  how 

- .- : g 
z 3 :+ TNg CHAIFMAN: You ooulct add i t ,  as aumestea, 
- m $ "  
zi $l( a) ( 2 )  , simply saying %bat the o e r t l f  icnte of probable 
z 

eause required by saotion so-an8-so i n  habeas o,o~pus appeal9 
Q 

C 

3 =E 98 required,  
c 9 
E 2 B I = err = 

JUmE WBIE: I think tha t  tshoultl be in the r u l e ,  H 
%-I tn 

General, f o r  the rsaeon just  stated,  $hat a g~g~eat many lawyers 

don't  hatre theae nates.  It ournee up quite fl~equently. 

J U l E l 3  DOF?WORTN: A new sentence h ~ l e  been ~ugg;gesteB 



and, as the Chairman has j u s t  mentionerl, i t  mi@$ bs ad6et.l to 

Rule $I( a) , subdlvisicln ( 2 ) ,  A new sentenoe at ths end o f  

subdivision ( 2 )  would seem t o  oone in very gpproprialely t h e r e  

ao we have jue t  aen t iona8  us f e f~~ '  l l f l a f f  above. 

TEE CftiU2lSfAF:: Is that the s e n g i  o f  the C o m i t t e o ?  

M R .  paDGS: What i s  the euggeatlon? 

AM: The suggestion i t l  that Rule  81( a) ( 2) , 
which applies to appeals, shall apply our r u l e s  of ~ p p e ~ l e  in 

habeas aoaeee, and that we kdd a sentenoe t o  ( 2 )  t o  the 

eff e o t  that a oert3.f %a&@ of probable oauee, requi red  by 

seat ion so-and-go in &beas ao- aama, may bc obtained. 

J'tfBG! DOBlflZE: f make that  mothon, 

DEAN MORGAN: It seeme to me 1% ou$ht t o  be in there. 

T5f.E C3IAm4M: There bohng no o b j e c t i o n ,  we w i l l  

agree t o  that ,  

JIIDGF: DDONUOzTR: R g s  the ReporCer gut tha t?  

JUDE%$ C&AnE;: Yea.,  X t h i n k  so. Mr. HOOP@ was 618- 

cjlrteing putting b t  at' the  an4 and saying o ~ u  when 

a c e r t i f i c a t e  rcsqt&rta& by Law hag been math. 

JUDCrE f)O?4WORTW: T ~ Q  prenent notion i s  simply to 

&dB a near seneenoe at the en8 of subdlvielon ( 2 )  . Thtlt Bas 

been carried, hasn't i t?  

= CWAIMAN: Yeo.  Is there anyth ing  @lee on e f l P  

JUWFE CLARK: Yea, two or three things,  The f i r e t ,  

under $lfa)(3), the new rnatecr in i t a l i o e ,  L o  a ques t i on  which 



came up ~ + i t h  reference go a cesc that we had in our court where 

it was a ~ s e r t e d  tha t  t h e m  rules govern the use  of the subpoena 

power u n a e ~  statute oompletely, so that  as soon a s  an aotion 

2 a 
I 'Cf 

M a 6  brought , the d i ~ a o v e r y  rules here, applied, with vnrious 
s r: 
m m  
-a 0 

;;; 4 proteotive! orders. In'  f zc t  , the q u e r t f o n  came up ae to obtaln- 
2 0  
ix ing restr iot  W e  ordefs aeaf ng t  Mr. Boule s , The? Government 
C1 

2 
.w 
111 r e l i e d  on the Price Contro l  Aot. We held that that wasn't 

3 
e the summary. I have raised the quo~tion whether this language 

d 2 
c -- - 5 may not poosiblg hold  out  hopea to the lawgrers i n  came l i k e  
s 5 
2 2 
L z t ha t  that the ~ t w t u t e  r e a l l y  Gakee a@ay. I query whether the, 

w o ~ d s  in l i ne s  11 and 12, nThess pules shall apply t o  .,+. pro- 
- ;% 

= 5 o e ceedings", might not perhapa be b e t t e r  rnade t o  read tha t  they 

apply t o  the p~aotioe in prooeedings 2natltut;ea. 

ME, LEMPS1N: Now would *hint; Belg? 

JUK+E: CLARK: O f  course, I suppose no w o ~ d s ,  unless 

F .- 
I! .- 

sp&lled out in @sat d e t a i l ,  usill. malre it enairely olear, but 
z 5 
z 2 

5 I think k t  would s t r s e e  the fdaa that these are on ly  prooedutls- 
- 2 e 
*- 
+, al ruleer, no% rules grant ing authority, C,h~t they govern 
Z 

only p ~ a o t l e e  an& prooadure, an& B a n t %  govern the poweF. 
C 

2 z 
5 3 JUWE,DOBIE: What do you want to insert, RpraoLice 
g 8 
m Z . s 
A In 

In* bbcsfore the word figroctsadingsR9 

JIIDaE CLARK: Yse , practi,ae in prooeedtnge 

$nwLftuEsd*, 

TEE CH&ERMAH: Xs 2% a ~ e a t 3 . m  a f  whether we h ~ v e  



~>tEt . te ix~ted by tfiese r u l e s  t o  interfere  with t h a  power UP subpoena 

o f  an a.dm5nintrt'ti.rre body? 
> JUDCrZ CLARK : 3 % ~  

TNP: CWAIR&fM3: We haveng t any right t o  do tha t .  The 

rxxles oS practicls f o r  the  B i s t r i o t  courts are not broad @noup$ 
m z t o  establish o r  t a k e  a w a  the poner of an aELministrative bonrd. 

H ~ .  LsMIIMN: Look at the t~exospt\Lquse i n  l i n e  1.6. 

19oesn8 t t h a t  put everybody a.n not ice  l 

JUDDZ CLARK: A 1 1  H -oan clay ZB %hat we, didn't 

aocept that p o i n t  o f  view, w l ~ i o h  wne q u i t e  stranuoualy pra- 

sentea to us by one of the great Haw Ptork law firme. h a ~ s  

forgot ten  wbf oh one i t  was. 

THE CHAIWM: R o w  m u l d  you wora it? *Thaee rules 

shall apply (1) t o  proaeedings to cpampel tha  g&olng of t e a t i -  

many" meg claim t h a t  that  applies %o prooedrzre as to the 

matter en8 eontents  o f  a w r i t  of subpoena, didn't they? 

2 ,- 
'p 

J U m %  CLARX: As goon as a c t i o n  w ~ s  bPought. They 
.- 

didn't have t o  a l a lm  in that oasa--and I take, it that they 
- g 
,- 
a 

would not necessarily alnim--that the ~arn in i s t r a to r  couZti no t  
nr I 

go out an  hi^ o m ,  80 to B ~ B U ,  and. get the  produatiun o f  doou- 
w 
e 

meats, and eo on, but here the ABmin2stral;or had alrcta8;y 2% 
g s 
.- g z 
nr 
I Inst i tuted an a c t i o n  for remedy. Then he wZntea to keep .on 
4 In 

investigating. He issued hie  own subpoenas in tho form that  

they do 

THE IIMAIlBf&3: X see. 



J U D G E  CLARK: Then t h e  objootion w a s  mat%@ t h n t  the 

action oupersedod everything elee and tha t  the  procesding then 

must be e n t i r e l y  under theso r u l e s  and apply t o  the reetrlct ive  

2 
Ei = 3 =a C 

oyders and whatnot. 
m 2 
B S 
4 3 TRE CHAIF&fAW: I should suppose that If he wanted t o  
C 
m 
ij 

g e t  a subpoena to produce evidencei t o  use in the a c t i o n  he ha8 
w 

pending, he would have to apply through our rulee. There vtould 

not be anything in the r u l a ~  t o  prevent h i e .  going on w i t h  a 
L n  

52 f u r t h e r  i n v e s t i ~ a t i o n  under his own power, but matter proourad 
d 2 
E " - 5 tha."cway woda not have anyth ing  t o  Bo with the a c t i o n  unless 
G E  
z e  
< -  
a R he, suaeeoded in digging up some new proof .  He might Bo that;. 

Th-'c was the  sow, was it? 

TRS CWAIRMNd: Re Mae trgZng to dip; up adiliEllonnZ 
2; 
e 2 
z $  

teetirnony f o r  h i s  a c t i o n  by using hie administrative power, 

t h e  defendant a a i d  be waa Bolng. He said, #I have just In- 
- ; 
a- * v e s t i c a t e d  generally. " 
Z: 

THC CHAXIIMAN: What a18 you hold? 

JUDGE CLARK: %e held he could, that the e ta tu t e  

gave h i m  tha t  power, an8 tha t  t h o  br inging off a c t i o n ,  so t o  

speak, didn't take it away. 

MR. LFS.IANN: What in bere would change that r e e u l t ?  

Your "except olausa would prot eat that regult  . You Bay, 



"except at? protrfded by s t a tu t eH ,  and you held in t hz t  cose 

that the statute did apply to the procecdinga. 

JIIDGE CLARK: That 3.8 true. Thst may be the  best W e  

Ed 
B - w 

ean do, 
3 I= 

m m 
2 % 

8 MR, LEKANM: I don ' t  t h i n k  your a~lendrnent woula help 
m 
G 

-. any myself, 
+. 
w 
2 
tj JUm-Z CLAW: I am perfeatly frank t o  oonf e.es %!I&% 
!g % \ 

.g .P 
$6 the mendmekt Ian 't at a11 oomglete. The amendment ie perhaps 
3 
m 
2 only a h f n t .  

d 2 c 'E - DEAA MORGAN: Wouldnt t ginstituted" there  make it a 

l i t t l e  c leares ,  i c inet i t t t tea  t o  compel t h e  giving of test imonyfl  7 

THE CHAIRMAN: As I read this t h ing ,  it looks t o  me 

as i f  you were t r y i n g  to govern the proaeedings f o r  issulng 
W - 
E 

ei 3 a h i s  administrative subpoena. It saye, Hprooeedings to oompel 
w 
I- 5 
V) 

< s " 8  the giving of tetstlmony or productlan of documents in aooord- 

ance with a subpoena" .That indicates the  subpoena i s  al ready 

i ssued ,  doesn't it? 

JUWE CLARK: ~ s s .  nit is the practice they have. 

They i s ~ u e  their own subpoena, and then i f  there i s  any ques- 

tion ahout it, thay  come t o  .the court and get enforcement. 

The way that this oame up, what we were r e a l l y  t r y i n g  $0 do w a s  

to get nome general  course of praotice tha t  you aould Pollow. 

It came up as a r e s u l t  o f  what was a rather intoresting caee 

from upper Now YorB S t a t e ,  where. the  Judgs f i r s t  had annoztnoea 

that the practice a8 to enforoing an administrat ive gr'ocedure 



was not subject to the  r u l e s  at a l l .  Then he h e l d  the  oase 

o r  tkrac years ,  and n o t h i n g  happened. 'rfhen 2% oame t o  u s ,  it 

was very old. He a r r i v e d  :it the most ourious r e s u l t  b y  making 

2 .= the  conclusion, f o r  whioh t b e ~ e  was som@ bas1 s ,  t h a t  the ru3.e~ 

did not apply then beoauoe i t  was a sum2ary prooee8ing, and he 

ended up by taking a lot mure t i m e  than ha would haw na tura l ly  

under the rules. On appeal,  we said in that oase that t h i s '  
" 8  $5  
4 0  practloe ought to be fol lowe8,  sxoept as i t  int~rf ored with the  
2 
2 enforcement of the s ta tu te .  The prnctfae , GO t o  speak, showed 

d 2 
E: 

the mmol t o  be pursued. T h i ~  #ac an attempt tt o t a t a  tha t .  
s e 
ZB: 
u - 
a 6 X don It k:?ow that the words are ent ire ly  t o o  happy f o r  it. 
z 0s 
0 e THE CWAIRMAN: It does seem to me tha t  your proposed 

aXteration oarries t o  my mint3 a little fur ther  itlea. It oom- 

pLetsZy nogntivas the iaea that these things have zmythlng t o  
w 0 
I- 2 
w 3  ,I 
=zs= Aa with the  quact ion of the poiver to i seue  or n o t .  It I s  
z $  
: 5 + &  simply that ,  a f t e r  i s s u e ,  then in prooeeding% ins t i tuted  t o  

z ,- 
9 

aompsl obedienos, they shouLA be gove~neil  by the  ru l e@.  That  

i s  what you want.  

mDGE CLAm: Yes. 

MR. DODGE: You mean i t  shoula be Z i s n i t e d  t o  pro- 
C 

2% 
= s! ceedings in oourt. 
8 8 
c0 ;k: pt P z LWP, CIIAIRMAM: Why donf% you make i t  read this way? 
In 

I am Just t h i n k i n g  out  loua now. ?l"ese rules shall apply to 

pmcee8ings t o  compel obedienoe, t o  a subpoena h ~ u e d  by an 

o f f i c e r  op agenoy of the  Uni t e& S t a t e s  unaer any statute, 



except a g  otherwise provi8ed bg s t a tu te .  

142. L Z H A E f M :  %Bwt else but that could the prersent 

langug~e mean? "These rules shall apply ... t o  proceadingo t o  

compel the giving of te~timony or production of documents in 

aoco~dance  with a subpoenaH. Doeen # t that  nean compel crbedienee 

t o  the  subpomal 

TRE CHAIRl4AN: b o o s e d i n g ~  Go compel the giving i n  
accordance with the subpoena. I guess that  is a13. right, I 

d o n ' t  t h i n k  you oh8nge i t  any by it, 

MR. UZMANM: If you didn'h have that Hexoeptfl clause, 

I should think you might, bu t  the flexcsptvclau.se ,is go aery 

bra&i that i t  auraepta not only the atatuCe but the o r d e ~  of the 

court in the proseedlnge, 413. the oourt  has to Bo i s  to e n t  or  

an order that  they w i l l  proceed in a di f ferent  way. 

JUDGE CLARK: Dong% you t h l n k  wording taight aarry 

out the iaea a l i t t l e  more'? I don't mean to say that it w i l l  
1 

solve every th ing ,  but  I should t h i n k  1% would make the fdoa a 

l i t t l e  a l e n r e ~  that  1% appl ies  t o  the  practioo in proceedings 

MR. U3WAMN: These rules are  a l l  practice, arenf. t  

they? %hat else ao1~3.d i t  be but practice? 

JUDGE C1AR.K: It is t ~ u e t ,  i t  may be gilt l ing tho lily, 

b u t  there 3s ~ o m e t h i n g  in r a d i n g  the  lily Look p r e t t i e r ,  lent% 

there? 

MR. LZMANM: If the  gilt ie worth anything, yes. 



143. WNE: Yhilh~t kind of order  o f  court  in proceedings 

vortld obvia ta  the n c o e s ~ i t y  of applying these pu les3  

JUDGE CLI~RK: The general idea thsre was that the 

court  would say that the  rules would t a b  t o o  long  md, ins tea4  

o f  having an aneger in 20 days, and oo for th ,  "I oraer  you t o  

state the reasons right &way.  T h a t  would be the nature o f  

the  th ing we had in mind, the% thsre mi&% be a neaeeskty i ~ r  

s w i f t  action, and the ro  should be some way that partioularly 

the time limits gAven by the rules need not be followed. 

&@I, LEJMANN: The general i d e a ,  I presume, uaa t o  make 

i t  pLaln  that when you ha4 t o  resort-  t o  a court pmocleaing to 

enPoroe your  a~bpoene , .  you prooseaed generally in acoorrlancle 

wlth the praotioe wrs have outl ina4,  unless t h e  aawE orderea 

otherwise or unZess the  at;atute, provided othervise, You have 

oxplainad that in y a w  no te  here,  haven't mu? 
THE CNAIMAN: %hiat puzzlse me & a  why we need any- 

thing 8% a l l ,  because if we .don' t  proviAta any pula, maung our 
I 

rules  of pract ice  apply, there i s n ' t i  any r u l e  an8 the  court  
I 

oan make an order aetabllahing our r u l e s  or any rules he wants. 

We leave him with %hat; power ae it i s .  We ~ t i ~ p l y  say that if 

he 8oesn1t ohooee to do something exne, he shall Tollow our 

MR. L?XEANN: I shoula th ink  i t  helps the adminis- 

trator. flo wants t o  know, i f  he hns t o  go into a o u r t ,  how he 

goes* 



T A To know how he ~ e t s  %here?  

ME1. Lk%fmi~: NB has a note  on page 106. T h i s  has 

been in our r u l e  from our 19414 draft. &pmcntLy nobody has ob- 

j e a t e a  t o  i t .  We ~ P . V ~ S  A note  on page 106 explaining why we are 

doing t h i s ,  anti t h a t ,  I see,  is practicealIy t h e  sane as it was 

i n  the 19411. edi t ion .  Apparently nobody han found any ParxLt 

vitt;ka. it* 

J U N E  CLNIK: It i s  useful, I think. ,  f o r  %he very 

case which I c i t e d ,  in 3~hlcPI. the dis t r ic t  court &it! the cur inus 

th ing of f i r s t  saying t h n t  the r u l e s  do no t  apply, wlzLoh was 

jus t i f ied ,  and then that t h e  rules d i d  not  apply. I d o n ' t  

knavs whether it was bsqauee he m e n t  t muoh imprassad, but I 

t h ix~k  th3.t lwns St, beaaune he hela, a s  I r ~ r n e r n e r  now, when 

he gut around t o  i t  sventually,  that  ths re  Mare no ground@ 

f a r  the subpoena. IJJe reversed him. XQU see, he d i d n ' t  do wuah 

of anythane. The Administrator d i d n ' t  know what aourse to 

fo l low.  %hen the judge says, *The r u l e s  d o n i t  apply, and I 

am making my o m  r u l e s , "  %hen vJhnt do you do next? You can't 

say that  2U days hsve expired under t h s  rulek, an8 a l l  E b t ,  

beoau se he haa already said the mles dont t apply. 

DFAH MORC;AFJ: 2 lnust stay I 11%8 goBr phra~ing b e t t e ~  

than this, t o  sag,  n t o  a o i v i l  proeesding instituted to oompel 

obedienoe %a a mbpoena? That  is a shor te r  phrgse, bssides. 

JUD'ki CLARK: Do you move that i t  be i nee r t ed?  

BE AS MORGBIS: Yes, E move that .  



Ptl I? L H ~  CHAXRJ$fl$: Now would i t  read, then? L s t  s g a t  

t h e  axact rt~u~dfng of i t ,  

DGAH NOMAN: "These ruZas shall apply (1) to civil .  

proceotiings inc t i tu t  e8 $0 oompel obedicanoe to a subpoena 

issued bg'an off icer* ;  ' 

JUDOR CLARE;: You don't want t o  say " t o  the p r a o t k o e  

- 2n a i v i l  prooeterdings8? 

DEAN HORQAH: I don't care whether you sag prgc t iae  

MA. DO W E  !&at ptxle have' we tha t  definers rauoh pro- 

cee8ings 7 

JUDGE CLARE: Ve haven't any r u l a ,  except this. 

T M s a  a l l  aume frola s ta tu tes ,  

TEE CBATRMAN: He X 8  t a lk ing  about m a t  r u l e  we hcvo 

f o r  enforc ing  obedience t o  court subpoena. I sn  't that your 

queetion? 
I 

ERA DODGE: Yes .  

'PIB c ~ I R E I A N :  lrdhere ape they? 

JUDi5-F CLARE;: Rule 4.5. ' 

DEAN MORGAN: Arna so fozlt;h. Ve hgve Zt 111 the 

TEE CHAIFP3m: We havenf t e tmok  anythine yet that 
I aee in it about prooeedings, exoept ( f ) .  

JUDGE CLARK: I think that  probably . i s  true;  (f) Z s  



the  only prav%rrion. 

THE CHAI&i@I; That is C o n t e ~ l p t .  klhese Lsdthe o t h e r  

r u l e  f o r  f o r c i n g  obedlenoe t o  a subpoena i s e u e d  i n  a judia inl  

case? k%ore is there any ru l e?  

PROF.~BSOR MQOX~:  Issues i n  what'kind o f  cc . se ,  sir? 

THE C H B m B N :  A o i v i l  aotfon. Wh;:t we are  t r y i n g  t o  

da i s  t o  impart into theee prooeedings t o  conpel ob@di@nee 

to admlniatrat ive subpoenas the same provieion we have i n  these 

m l o ~  f o r  enforoing obedience t o  a aour t  subpoena. Bob anks 

vharo they are. I haven't found them. 

MR. L33%fMM: Xsn8t w h ~ t  happens tha t  t he  a t l n i n l s t r ~ t o r  

i soues  a subpoena, and the  fellow REI;BS) *I not  going t o  pay 

any a t t e n t i o n  to them7 Then the ~pdmln ia t r a to r  has t o  go t o  

c r o u ~ t ,  under the s t a t u t e ,  and g e t  the a o m t  to order tho guy t o  

comply w%th the subpoena or go t o  j a i l .  90, he Elaye, "I nm 

going t o  c o u r t .  HOT$ do 1 go about gulng t o  cour t?  I f .  the r~t les  

60 not  cover i t ,  what Bo I do?" mppoose the  answer i s  t o  

make up your o m  docket,  don't pay any a t t e n t i o n  t o  anything,  

but  j u s t  mako up aomethlng of your own. f nuppons it WE.$ t o  

fill that vaemcy. 

TNE CNAIRMPPI: That means he has  t o  bring a l a w a u l t  

unaer our r u l e s ,  with complaint and answer, 20 dage  t o  answar. 

MR. LmIMN': Yes, so I wouLa assume, unlesa the 

judge ordered. o ther~glse ,  but o f  oourse he would o r d i n a r i l y  

get the judge to order otherwise. Then there might be motions 



i n  that prooeeding; t h e m  might be a lot of thbngs in t ha t  

proceeding. X czln't envioage them all. 

JUW% CLARK: That l e  just what happens. AB z z n t t e r  

2 ,- - of f a c t ,  how else  would you do it? F i r ~ t ,  I Bo:ltt nee %ha.% the 

ord inbzy  subpoena in olvil aatdone has Lo do with this. I 
- 
m 
G shouldn't th ink it w a e  very iwortmt, anpay .  What o t h a r  
4.4 

E .v 
Ln remedy do you need ~xoept oontetapt, except that where tt i n '  

B i r e c t a d  to R party you might have eeme other  orrler f o r  exclud- 
In z i n g  tes t imony,  and so on. I don ' t  see that that  i s  very Am- 

g ,? - 2 por tant .  This is a aourt proceeding o f  socle kind  requl red  by 
s $ 
;E B: 
u - 
0- P a L I  these administrative s t k t u t e s .  'Fhere are q u l t e  a few o f  

HR. LkXANEJ: Suppose 1 were the defendant in that 

and I'wanCed to ohsw that the, a8ministrator was anlmatea hg 

gome ulterior purpose, an8 I wanted to take h i s  aaposl t lon to 

ehov t ha t ,  br t6 take that  o f  mme of hl s  people, t o  akow 

abustj o r  oppression. Then I ~uoula need a subpoena other  than  

the subpoena which the  administrator i ssue8 ,  and I' a*@&uaio tha t  

thew them rules would tell @me what I could do, 

THE CWAXREIAN: I understantl now what you are t r y i n g  

t o  do i t s  this: The administrative offiokr has issued a 

subpoena, and it has been dieragariled.' We wante to in s t i tu te  

prooeedings in a aour t  to compn2 obedience, and he doesn't 

bnuw what form the Insf;ltul$on shaula take, f;F,halb he F l l e  a 

suminarg p e t i t i o n  and ask f o r  an oraer t o  show cause, or shall -.- 



hs f i l o  a complaint and i e s u e  a summons, with 20 days t o  answer, 

and a l l  tha t?  I am g e t t i n g  around to t h o  idea that w h ~ t  we are 

tryl:!g t o  do by t h i s  amendment i s  t o  say that the prnceice when 

E! = you want t o  i n e t i t u t e  a oass in tks dis t r f  c t  court  sha l l  be by 

summons, oomplaint, answer, and a l l  the r e s t  UP it as prescribed 
m 
I;j by our rules f a r  the  institution o f  any aivil a c t i o n ,  except RB 
+4 

2 
ti t he  esuart orr%ess o t h e r ~ i ~ e  
" 8 5:  
40 3UIX"E C L m :  That i ~ s  i t .  
3 
Ln 

2 THE CNAIWAN: It seems perf ootly abeurd t o  me, when 

you h ? ~ o  a summary prooeeding l i k e  that t o  cornpol obedient@, t o  

have t o  go through ghso muoh rigmarole-. I don't knov, 

JUDGE CLARK: Row elee  nou1.d you do i t ,  actually? 

TEE CHAIBIAilAN: You could prescribe t h a t  prooesclf ngs  

i n  court i r ~ s t i t u t e d  to oompel obedience to an adminia t ra t ivs  

subpoena may be by aot;ion or p e t i t i o n  and summary order t o  
2 2 + A  show C R U E B ,  something l i k e  tha t ,  or in suoh ather manner as the 

2 
n- 

f! 
C B L W ~  may order.  

.- 
2 E 
2 2 z z  1 .  E The oaurt iseuea a ofla3ias and sends i t t o  

V) - ; 
c- 
=I-3 the  ekeriff and t e l l s  him t o  bring 1% in. 
Z 

: If you did that 4olsn in N s p ~  Y o P ~ ,  

they wou18ng t know what i t  uaa i f  you oallea it ~ t .  oapiaa. 

T h i s  3.a just  t o  suggeot some way to go at i t. In the  first 

glace,  the administrator doesn't k n ~ w  how Lo go about it; the  

caunael doa'sn"b knaar. This ~ o r t  of r e ~ u l a r i z e e  something that 



ME. I;ENANN: You m i g h t  want t o  challenge t h e  j u r i ~ -  

d i a t i o n  or raise a l l  s o r t s  of' ques t ions .  

J U D W  CLARK: I was going to say that the oases that 

z ,- coii~e to us  are regular lawsuits. There isn't any doubt about 
2 =a 
I C 
m m 
72 % -gs it. The parties have hade the motione. I t h i n k t h i a  whale 
6 

t; 
cage,  ae I remember, was practically sumwry Judgment pmce8ure. 

P 
9. 

2 
t; 6aah side had made a f f i d l n ~ t s ,  as I remember. They had got ten  

8 
g .8 
5 6  into %he cour t ,  and then they made t h e i r  af  P idavi t  s an8 harl ia 
3 
in 0 F4 r a p l s r  hearing. The only thing that i s  impostant in t o  t e l l  

; F 
E '- - 2 $218 P B T ~ ~ Q F ,  ~ o m e t h i n g  they onn do, you see, 

DZAN MORGAEJ! #hat Bo they do? That i s  what 3: want 

to know. ?&en the subpoena is disobeyed, dose he go t o  the 

d i a t s l c t  court 2nd get another subpoena from the  cour t?  
$ ki 
< z 
z g  

AN! No. He i n s t k t u t e e  a proceeding to g e t  
c" z I- A a Judgment ordering the fellow t o  obey the subpoena. 
M 

*- 
3 -- DEAN MORCSAH: If he i s  going ' to  Bo tha t ,  k t  seems t o  

- m g "  
P JUWE C L A N :  Yes, that is what he doe8. KE? puti  
e 

his eubpoenar in as an exhlbi%. He says, hav@ S@TB@~ a 

~ubpoana. They don4 t obey. f want' an order enforcing this  

THE CHAImlm: I t h i n k  your Braf t i s  all right , then. 
' 

I di8ntt understand what you were t r y i n g  t o  do. 

MA. DODGE: Is there nothing in the rule& relatLtin6 



THZ CHAIRPIAN: Nothlng but t h i s .  

JUWS CLARK: There i 8 n f t  a n y t h i n g  in t h e  r u l e s ,  un- 

l e s s  this does it, you see. 

MR. l.JE24mPl: - I see that on page 107 you say tha t  the 

r u l e s  apply to summary proceedings in bankruptcy unaer a &sneral 

ortier, and you suggest that that i l l u e t r a t e e  why i t  might be 

equally helpful here, 

TNE CHAIRMAW: Unlee~l  someboay recommands a ohanga , 

we wi11 1st that a tand ,  

JUDGE CLARK: A l l  right. . 

THE CHAIRHAN: mere is a nuggastlon just before the 

one yatn have made. 

DZk&E MORGAH: Charlea, did they start wlth a summons 
I 

and complaint ,  o r  d id  they start i t  with an order to show 

cause? 

JUDE32 CLARK: They mula a t n r t  it with an oraer  to 

show oaaae. I can't reoal l  exactly, but my impression woulcl 

be that tha t  waa a summone and aomplaint. 

HR. DODOP: l e  %h ie  the only oase  where we suggchit 

t%le power of a d i a t r i o t  oourt t o  tiepart from the rules? 

TIIE OHAImAM: Yes, he om make local r u l e 8  coneis- 

t e n t  with our ru lee .  T h i s  i s  t o  mat? a loaal  rule t h a t  varies 

from the? ~uggea t ion  ue ipake. 



SIR. DODG.3: I 8 i d n t t  mean the loaaL r:~Le, vrhiciz i s  

acceptc:d here and perhaps alsowhere, but the r i g h t  o f  the  c o u r t  

o thorwi se t o  provide. 

TEE CMAXR8AE-3: Yes. That vras dons in o u r  ssctilear 
- 

2 
g 5 ~shich said that the rules shall apply t o  pencling aasee unless 
# in a par t icu la r  case the court thought i t  wasn't right and matte 
4 4  

E 
t; an o rder  to the contrary t o  re ta in  the  o l d  praat ioe  in pending 
; % 
g .! 
56 aasee. That i e  a little diffb'r 'ent from t h i s ,  which gives  n 
3 
U) 

2  tand ding power t o  the c o u r t  in tho future to a&aobey the rules 
'M ; .E 

- 5  if he doesn ' t  want t o  apply them. 
s i? 
5113: 
4 -  
LL 3 VdAN MORGAN: Make a speoial r u l e  f o r  thde klnd o f  , 
B F 

0 ,  
Q in 

C 8 8 8 ,  

= ? 2  ; g  

. 2 2  MR. LmAMiqt It is very ldni ted for t h i s k i n d  ofaaee .  
223 
PC = 
ar 2 TEE CHALRMAH: There ia a spedial reason for  it here. 
w 5 
F-. g 
2; If tba c o u ~ t  feels  that  the proosedings ought to be more sum- 
siz 

mary and the  time shorteb than we have f o r  summons, answep, 

2 
0- 

P .- an4 all that , he oan shorten the t i a e  and say ,  #You don t need 
1 8  
3 5 ,& 

- 20 d ~ ~ s  to answer. Bring yowanswer in in 10 dayrsH os "5 
- 
s 3  
'- 
.+a days. ti 
Z 

HR. DODtSE: I hadn't supposed f;het any such proae'ed- 
% 
r: 

4 %  
5 

ing as that waa oontemplated f o r  a rnament on the  simple i s s u e  

of bringing in a witness who hae refused t o  o b y  8 ~ubpuena. 

JUDGZ DO?&~.fORTA: laat  i a  the nsening o f  the words 

"in the proceedings, i n  l i n e  18, p ~ s  1037 As the  Chairman 

has alpoady ~uggasted, ~ U @ R  it contemplets a f u l l  Lawsuit by 



the  rulerj of the d i a t r i o t  oourt o r  by order  of the  aourt in the 

pro  ceedinga? 

THE CfiAIRMAFZ: That $8 in those par t icu lar  procee8- 

ingcs t h a t  have -thus been i n s t i t u t e d ,  ae negativing a stariaing 
5 3 
T % 
; 5 o rde r  aovering all oases, That is, you want t o  maks not  a 

s t a n d i n g  order  abolishing the. praotioe, but a spsoial o r d e r  in 

JUDGE DOPJWORTW: Yes, but what kind of oase? 
m 

THE C W A I ~ ~ A 2 ~ :  A suit  to oompel obedience. 2 f 

JUDGE WIJdORTB: In pract;ice t h e y  don ' t  s t a r t  t ha t  
s 2 
ZCr:  , 

2 2  kind of  lawsuit, of oourse.  They apply by some so r t  o f  special  
z r 
0 s 
0 ,  
a a summary get1  t i o n .  Hadnt t we b e t t e r  recognize . that 7 The words 
z e, 

"In the  praosedingeH here seem t o  imply that there i s  some e o r t  
i 

Lrl- 
OC * 
cd P o f  sjzort-cut Of the oh.-sracter that hag bean mentioned,  rather 
LLI 
I- 3 
m t D  
=z g than "i;e f u l l  03.~92 ac t  t a n  course. 
s z  
2 2 + =A TEE CNAIREIAH: f suppose if' you went t o  8 court no t  

with a o m p l a i n t  and a l l  tha t ,  but just a p e t i t i o n  f o r  an order 

t o  show cause why the  fel low should be brought in in 5 day@, 

thsrc? would bo a procee&ng and the  court could make an order 

ri@;Elti then and thers that that  type of proceeding; should be 

f olXowed, without a summons, oomplaint , and all the r e s t  o f  i t ,  

issue  hi^ order to show oause and adopt the  short-cut method. 

Me can do it unaer t h i s  amenament. 

JUDGE WtPdORTH: Do you t h l n k  tho words "in the 

prooee8ingclH are suf f ic ient ly  clear t o  warrant tha t?  



THE CWAIRfllAZ2: I ~ h o u l d  t h i n k  so, The pmoeeding 2% 

rolerred t o  above as a proceeding t o  coz~pel the  g5ving of t e s t i -  

2 .- - ' ceeding to g e t  the cour t  t o  compel obedience t o  that eubpoena. 

We can f i l e  a complaint etna issue summons to ths marshal i n  the 
- 
m 
tj usual way and gtve 20 claya t a  ansrser, or, if there  is a.ny 
w 

2 
tj reason that it EIhould be summary and quick, he, o m  ask the 

court t o  make an order allowing him to Pile a p e t i t i o n  for an 

o r d e r  to show oause and adopt tha t  prooe8ure. That is. tho  ?d2y 

d g -2 - I interpret it. 
s :  
z =  
2; JUDGE DOEPdORTX: T h i s  aeemg t o  be the only i n a t a n o e  
2 c 
0 2  
0 * 
CS u 

where a man can ge t  court ac t ion  other-than by a c i v i l  a c t i o n .  
~2 2 

g 2 THE CHAIRMAN: That is right. 
a- 0 

JU'f>G-X CLhRIZ! Yes, except that  bankrupgoy prooee8- 

illge - are a good deal the  same. W e  say Ghat the rules apply in 
\ 

bankruptcy as near as mgy- bet, an6 in our  aourt we have said, 

and I think ochers have said, that since bankruptcy grooeedings 

are summary, the tines of  t h e  rules shoula not  be useti to 

extend the  banhuptoy t imes undiulg. That 19 something of the 

same general idea. 
m 

MR. WDCIE: Don't theae s t a t u t e s  rauthorizlng thees 

subpoenas proviae methods f u r  enf o r o i n g  them? 

JUDGE CLARK: Some of them &on 't. I t h i n k  aome o f  

them rea l ly  610 more than others. l e n  it that  so? Borne o f  there 
I 

provide f o r  vesr smmarg aat ion,  but o f t en  they  provide that 



if the subpoena is n o t  recognized, proceedings may he taken to 

a d i s t r i c t  court t o  o b t a i n  an o r d e r  a f  enforcemsnt, but in 

general  no t  a f u r t h e r  d e f l n l t i u n  o f  what the proceedings are. 

DZAX MORGAR: Don ' t  some o f  them provide t ha t  they 

can g a t  a subpoena from the d i s t r i a t  cour t ?  

JUDGZ CLAW: Me got out a memorandum. Those are 

very extens ive ,  and there are a l o t  of d i f f e r e n t  things. I 

cani t  8ay immediately, although 1 t h i n k  tha t  is the U ~ U E U R ~  

COUFS3B, 

Di<,&R kfC)3F.%A;J: is the  unusual c o ~ s e ?  

JIIDCE CLARK: Yeg. "Phe usual courga i e  that; the 

aciminietrative o f f i c i a l  i s s u e s  his own subpoena, and 1 take i t  

that t h a t  i s  reaognl  zed in cage a f t e r  cage thnt we don't; knovs 
ce * 
p z 2  
tLI 

anyth ing  about. 

4 Z! 
P $  

DEAN HORCrAN: ghat I w ~ . s  t h ink ing  of was that if 
2 
I-- A they refused t o  obey that ; X think the n~tusal thing t o  provide 
bO 

g .... ~ o u l d  be that the Blritrlct court ooula  then  l s ~ u e  a eubpaana 
i? E 
a 5 
2 + and then you could get contempt prooeedings if they didn't 
; e 
!is obey. 
z 

JUDGE :ECL.ARK: You do that in substahce, but you do 

i t  by i s su ing  an o r a e r  that they mnt obey t h o  Bdministratort 8 

subpoena, and then you get %hem f o r  contemy~t if t h e y  don ' t  do 

that 

Dsa.tr I~IO~GAYT!: E sag, 

JUDCZ CLARK: There are t%u s u g ~ e e t l o n s ,  you aeto. 



They are both of in t e res t  and importance , I think. You ware 

3001cine; n t  one o f  them. 

Tf.1E CFIAIP&IAN: i fhat do you mean? !&fo s u g g e s t i o v l ~  

2 THZ CIIBXFMAN: TO m a t  P "Po e ( l (  a)  ( 3 )  7 
4-4 

2 
.c.' 
o3 JIIDGE CLA3K: Tho o w  we 6isoneeea in the supplement- 

a ry  s ta t  tsment is 23l( a )  ( 2 )  . 
TEE CHAIRMAN: We a are s t i l l  t a l k i n g  about dl(a)f3), 

ant3 before we sklp t o  someLh1ng elers, I want t o  know whether 

you ape satisfied with t h i e  th ing about aaminlstrative sub- 

poenas. If nobody has an ~mendment t o  propose-- 

J U D E 3  DOBIE [ I n t  erpo ein& : I thought Morgan maae one. 

DEAN BiORGAN: Yes, I made a motion, but yon seemed 
: ="E 
I-- A to think i t  was no improvement; on what is there ,  so I don't 

2 *- 
'tj .... press it. 

THE C R A m A P J :  Then, we w i l l  acoapt b l ( a )  as i t ;  

stanas in the printed draft. What i s  the other p o i n t ?  

JUWZ CLARK: There are two different  onas .  Whioh a! 

B 
- 

ZE 
g s  are you looking at9 

g 
rn z 
P 
r( V) 

THE CIIAIXnlAN: I am not  10ZIBing at axlythlng. X erm 

w a i t i n g  f o r  you to tell. me Prhat t o  l o o k  a%. 

JUD(IT3 CLARK: L e t t  s t a k e  page 160 of the f i r s t  sum- 

mary. That  is the propooal that ome f porn tho Tax Division - 
I 



3.s t o  including t he  representative of a collector . ,  and so on. 

JtfMEE CLARK: It came up p a r t i o u l a r l y  a8 Lo 73(a) 

an8 the  r u l e  as do appeal time, but if t h e r e  is going to be any 

quostion tatl to appeal t f m e ,  i t  ought to be more- pencrarlly 

there. We raised a question vrhether a new e,l;lb&h-i;a.*ibnt~ the 

e n t i r e  Rule 81 h a ~ e  might nut-- 

TEE CHAImfAFJ [ f n t e r p o s l n d  : W i l l  you s t a t e  tha t  

again? You mean a ques t ion  es t o  tdhethe'r our pmvis ion  for  

60 day8 t i ~ n e  f o r  t h e  &verruneht on appeals applies to a col -  

' l e a t o r  of i n h 3 ~ n a l  rsvenus OF a former co l lec tor  or person 

rep~osenting him if he .is decaased? Is t h a t  the point? 
I 

JUDGX CLARK: That  i s  the poin t .  

TWE CIIAIRPIAET: *&ether r e p r e s e n t i n g  the  Unit& Stat  en 

JUDGE CLARK: That  i s  the quss t ion .  That goes b ~ a k  . 

t o  the  o l d  theory thzt   yo^ sue the in+vlducrl. If you. are 

suing t h e  individual,  he may he  consiaerea just an agency of 
/ 

the  United Statee ,  and more p a r t i o u l a ~ l y  s t i l l ,  i f  the s u i t  

involves R former c o l l e c t o r ,  is he an agent;? 

'TEE CHAIRBIAPJ: I woula l i k e  t o  nek f i r s t  whetfisr 

purpose i s  t o  t reat  thoso people a e  United States  c;y~enoiee 

e n t i t l e d  t o  60 days f o r  appeal, Do you fawr that? 

JUDGE CLAIIK: That i s  what we were p u t t i n g  in hare. 

.TX;l;: CRAIR4AN: You fwrdor that?  



JUDGX CLAW: Yes, and tire sue~gested t h e  p o s a i b l l i t y  

o f  a d e f i n l t l o n ,  r e a l l y .  That i s  what i t  is; 

SUDGg WDLE: You w a n t  t o  add that l i t t l e  t h i n g  a t  

2 ,-. t h e  bottom o f  page 100. z%.3 = 
m r r  
2 
;?j TPIE CRAIRlllH$: Vould that affect our ssrvlce o f  sum- 
m 
t; 

rnons? Would you have to serve the sumraons on those  follows 
ir 

2 
G just  the way you do against the ~ n i t e d  S t a t e s ,  with n o t i c e  to 
g 6 
g 
f t 3  
3 

t h a  Attorney ~en"ral7 
, I 

10 

2 HR. LBiANN: It would app ly  also t o  21(a), f o r  example. 
2 2 
t" - 2  JUDCb-3 CLARK: It would apply to 12(a), and I should 
s 5 
ZB: 
<- think i t  would apply do the service o f  summons. 
;! 
od 
€3 0 

u ur I4R. LE34fiW: The argument f o r  i t  l a ' t h a t  these s u l t e  
z e_ 

again& the co l lec tor  are pereona l  to hfm o n l y  in a very un- 
ci 

rr.2 ~ $ 8 2  SbnE6* . : 2 
2: B2AW HORGAN: That 1s right.  
"Q 
2 5 +‘-I MR, Z,@IANN: They , real ly  aff e o t  the Government and 

F .- z ought- to be put in t h e  same class as s u i t s  dlreated a fp ine t  

the C;overnmant. I t h ink  that  i e  a fair argument myself .  The 

U. 9. a t t o r n e y  has t o  defend it, 'ae the Oovernment ie behind 

hint, 

MR. DONE: IB the: colLeator the  only one who might 

be r e a l l y  personal ly  sued? 

HR, LnfMfN: Ke has limited that t o  the  ool. lectar,  
I 

, - you Bee, 

MR, X D G E t  X know, 



EiR. LmANM: You quest ion whether it should be no 

l imi ted?  
I 

MR. D03GZ: Ffhether it should be broader. 

wa raised the question' a l i t t l e  whet'har tee couldn't ge t  ~ome 
- 
m 

, ;n" 
statement from various kinas of aff ioers .  ThPhis is not aa in- 

44 

e x efuslve as our df s c u s ~ i o n ,  

THE CHAIWBN: Your proposal is that 81 cover a l l  

three of  these r u l e ~ l  about the manner o f  ~ s r v i c e  of eumaune, 

%he time t o  answer, and t he  W ~ e r n m e n t ? s  time f o r  appeal. 

Where you have used %offic'sr or agenoy thereofH, we i n t e n &  t o  

moan a o o l l e c t o r  of i n t e r n a l  revenue oT tho personal repre- 

sentative of a aeceasea o b l l e c t o r .  

. JUDGE CLARK: Yas,.that i s  the suggestion. 

DEAN HURGAN: Whenever. you sue hlm, the  C;overnment 

always comes in and askn f o r  the 30 days aad i t iona l  tiole any- 

FIR, RMMUF4D: Yes. 

THE CHAIWPIAH: Your time f o r  appeal i s  important .  

MR. X.X&%AQIN: I have had them ask f o r  f o u r  extensions. 

. TEE CNAmXAN: You can' t  aura the  time f u r  appeal 

that  we-ye 

DEAR MQRQA4Nt DO.' 

THE CH&%XBf@d: And. you canti; sure the  service, o f  

suamons that vw, 



about o f f i c e r  o r  sgenoy o f  %he United  S t a t e s  any2here e lse  in 

the rules f o r  etervio-e of summons, anewsr, time o f  answer and 

appeal. Have WE? MY, Moore, do you remeraberl lie ~ R V O  a 

general propdsal here that  wherever in thefie  rule^ we ref c r  to 

an o f f i c e r  or sgeno;y of  t h e  Un5l;cd  state^, mean thurr and so. 

I v i ~ u a l i z a  that  the ru2eic  peak about an off h e r  or agency of 

the  Uni ted  S t a t e s  in oanneatfon with the m-attsu? of service o f  

summons, tho time f o r  answer, and the t ime f o r  appeal. I want 
I 

to be nvre t h a t  t he re  i s  no o t h e ~  p l ~ . c e  where we do r e f e r  to 

o f f  i o e r  o r  agency of  the Unites S t a t e s ,  &ere we wouldn't want 

, t h i s  t o  include a.colleotor. Can you think of any? 

PROFESSOR MOORE: I canf t t h ink  o f  any now. ?!.hat i s  

where i t  would aause t r o u b l e ,  service o f  prooess and time to 

813SW@ra 

THE CEfAImIAH: I h o w ,  but I want t o  know t h e  

breactth of thia provieion. I vnn t  t o  be sure we are not d o i n g  

~oa~thing that  v a  ape not aware o f .  A r e  there any p r ~ v ~ s ~ o n ~  

under our rulse, ocher than %!-lose three, where we say anything 

about an ofrloer or agenay of the Uni ted  S t a t e s ?  

PRQPGBSOR HOORE: Those a re  the ~ n l y  orles I know of. 

TNE CHAIIBX-IAN: A l l  right. %mat i s  your plsasure? 

tk, you want t;o adopt the propaeeb' a t id i t ion  to Rule 81, arldinp; 

. subtllvision (f) as shown on page 100 of  the R e p o r t e ~ %  comment? 



PROFESSOR MOOR$: Thare i s  at l e r o t  one o ther  place, 

. I4r. Mitohell, and t h a t  i s  6 2 ( e ) ,  on stay. 

TFJ !;:CPIAIRMAI.T: That & B  it, Letts BBB W ~ B ~ ~ B P  a ~001- 

2 ,- 

2 3 w c 
l a o t o r  ought  to be covered by that. 

a m  
u a 
k 5 
2 0  

SIR. DODGZ: Of course ,  a o o l l e o t o r  of i n t e r n a l  reswme 
iz 

is a n  o f f i c e r  of the  Uni t e t i  S t a t e s .  The only question i s  
+. 
E 
ti whether he ceases t o  be suoh %hen euad in his gereanal  

m 
2 JUDGE CLARK: Rule  5 5 ( e ) ,  Judgment &&Inst  the 
d 2 
t " - 5 United S t a t a s .  Qu judgment by default ahall be entered 

THE WAfRB4AF8: TRB a a l l a c t o r  or ths represenLative 
Z S  - a- 
r-z 
Z 2 o f  a ool lec tor  woul& have the p r o t e c t i o n  of that ,  vouldntt he? 
$23 
€c * 
rr 2 J U M ; ~  CLnrn: g~curity i~ nut required on the ianue 
LJ 4 

of p r e l i n i n a r y  i n j u n o t i o n  , Rule 65t a ) .  

AN: That wouldn't; apply. W h ~ t  i s  the one 

you rePerroa to Mr. Moore? 

PROFESSOR f~~OORE: R12le 6 2 b ) .  

TIT:< CHAXIWAM: %hen an appeal i s  taken by the U n i t  ad 

Sta te@ or an o f f i c e r  .or agency thereat' ... no bun&, obligation, 

o r  other seouritg shall be recmised from %ha appe l lank  He 

La a l l  right, because the  Government paye the b i l l  anyway. 

The oolleot;or doeengt do it; i s  that right? 

JUBGF: WNWORTH: There i ~ (  a e t a t u t o ~ y  p r o o i ~ i o n  that 

says' if .the court f i n d s  that the cobleotos  aoted  in good 



f a i t h  , the court mag a rdo r  the United S t a t e s  t o  pay %he judg- 

It is in the d i s c r e t i o n  o f  the  cour t ,  but they albsays 

it, as I undarstana 1%. 

Sta tes .  

DEAR HOECAN: You don't g e t  ooets   galn net the  Uni ted  

You cXo agalnat the  oo l l e c to r ,  8 o n f t  pout 

abol2ehine; the i~position of o o s t ; ~  against the cofleotor .  
d 2 
2 % PROFEBBOR CmmY: No, i t  J k s t  says the Uni ted  
S F  
z rZ: 
2 2 Statem; It does:: #.t clay o f f i c e r .  
0 G  
0 * 
0 b3 

TIE CNAIFXAN: It does nj t say b f  f f oer or' rim;8noy? 
s g g 

: z PROFESSOR CmmY: That is right.  Oh, yes, it does. 

"but o o e t s  a g n l n ~ t  t h e  Unites S t a t e s ,  i t s  officers, 
w Q 

g 5 
agencioe shall he impose8 only to the extent permit'ted by law. tt -x g 

= G  
: E"f +- -t MR. L;XA?fi!: I am not gure he aan g e t  oost s .  Can we 

g e t  oosttr in a s u i t  a g a i n o t  the collectqr? If so , i t  i s  be- 

c a w e  t h e  law psrmits 3 % .  That, is saved by 5bfd). 

THE CHAIR+IAN: We hav5 said, "Vnqer any rule in 

which re i e renae  , i s  matte both to the United Statoli  and nn o f f i o e r  

or agandy thereof ,  the C e m  ' o i f i a e r *  inoluiles a c o l l e c t o ~  of 

i n t e r n a l  revenuo , o r  the personal represent  at fve of R tieoeased 
# 

o o l l e ~ t s r .  

MR. XGMAFE?$: A n B  you could g e t  costs  t o  the extent  

permit%tied by ' l a w .  That ie all you can g e t  anyhow. 



THE CHA1R:AH: Oh, y ~ s .  

J U D E :  CL:RK: I ought to say there i s  something 

dropped out of Lho nuggestion ns  it came t o  us. A f t e r  the 

words, %ha L ern 'of f l c e r  Ineludes a co l l ec to r  of i n t e r n a l  

revenue, add the words, %I former culleator of i n t e r n a l  

revenue, " an4 cant inue *or the  personal  representative of a 

dsseaged c o ~ J c c t s ~ , ~  

J U D G 3  DOE$WORTH: I am not Rure that s t r i k ing  tha t  out  

would do i t .  8 s  1 recall the s t a t u t e ,  if the c u l l s a t o r  i s  ont 

o f  o f f i c e  or i s  dead, you have the  option to br ing  a s u i t  

against  the  Unitad S t a t e s  under the? 'Tucker Act if the  jurisdlc- 

tional anount i a  a11 right. Isn't that eu? 

JUDGE C%ABK: 1 th ink tha t  ira so. 

HR. LZblfrlAMS4: You have tha t  op t ion .  I aon't th ink  

you have t o ,  though. 

JUDQX WFJORTR: That is right. 

TFE O H A m A N :  What I .don8 t understand i s  that  we 

a re  giving the repre ~ l e n t a t i v e  of the ~ s a e ~ s e d  o o l l s c t o r  the 

benef i t  o f  t h i s  th ing,  but  are no t  giving ths former aol-  

l e o t o s ,  ~ h u  18 out  O? u f f i ~ e ,  the  bene f i t  of i t .  Why? 
1 

JUWTE CLAW: Th~..kr i s  a mistake, T t  uasnf t Ineluded, 

It wa.n dropped in mimeographing. me suggestion should have 

inefuded f t. 

HR. LEXAHN: Nas t h i s  r e a l l y  ~ i v e n  any trouble? 

TEZ Cf.TAIRMNS: The prinoipaL trouble oomers up, as  I 



have heard about it, in t ha t  the d i s t r i c t  attorneye want to 

- h o w  about the matter o f  servioe of summona and a l l  tha t  s o r t  

of th ing,  

F 
Ei = a .a c MR. LWAWX,I: Zt i c r  c la r i fy ing .  
a m  
-i? 
5 THE CHAI@3Ajl: They are  a l l  in the a i r  about it. I 

m 
t; 

guess they  h-{ve s o r t  o f  worked it ou t  some way. I don"t know 
w 

2 
G how. Eow~ver, I know t h a t  when the rules were f i r e t  adoptid,  
g 8 
4 B 
PS 
Z 

they used t o  ca l l  me on the phone from the dis tr i c t  attorneyfa 
In 
$2 aff iae,  wanting to know whether this weg a suit  against the 

Uni ted  S t a t e s  or an of r i c e r  or agency thereof ,  whether serviae 

by summons had to be made in a cer ta in  way, and a l l  t h a t  sort 

of thing.  I cauldntt answer them. 

MR. LEMANM: It i e  a o la r i fy ing  amen8ment, anyhow. 

TI36 CWAmAW: 'khero wouLB that go in in t h e  new 

subdivZwion? t#ineludes a c o l l e c t o r  o f  f n t a ~ n a l  sevenue, a 
2 g 
#-=a former o o l l e c t o r  of i n t e r n a l  revenue, or t h o  personal reprs- 

aentat ive of a deceased oo l l ec to r . "  

JUT:: CLARK: ~hc.tt is It. 

JUDC;% DOBIE: That would be addea t o  81, umnldntt it 7 

$ U r n 3  DUH';$URTR: I move that  t;kiz-P; be added an8 then m 

L11zt the  whole (B) ,  as ve have changed St be adclac8 as eugcested 

hem)e. 

TRZ C E A ~ 4 A M :  Is 2% t he  sense of the  meeting ths.t we 

- ~ d o p t  (f) as eo drafted? 

DEAR 140tGAM: 1 so move. 



THi; CCBBIIIMA:J: If there is no objeotion, that i s  

agreeti t o .  I E ~  that all you have, Charlie? 

JUDGE CLARK: There was one suggestion on page 34 

o f  the supplementary d r a f t .  I don ' t lix;an wheth3r we want t o  

JUDGE CLARX: Rule 81(a)(2). f t  i e  the proposal of 

Mr. :iaterbury t o  del$ta  sverythtng a f t e r  the words *quo 

W & ~ ? F & B ~ O  ', 
TBX CRAIPtMAN: That is not in our  preliminary draft .  

JUDGE CLAW: This i s  a nek one. Be i s  object ing  t o  

t h o  use of admiralty r u l e s  in t he  prooeeaings f o r  fo s f e i t u re  

o f  property, nl-doh 3.8 an uanaohronism. 

THC CHAXRMm: Do we apply them7 

JUDGE CLARK: That l aw  d i d ,  ho says, although t h a r e  

2 '- 
E! .- THX CNAIFMAPI: Tell me where we make thoee  rule~ 

appliogb3.e t o  admi ra l ty .  The f i r s t  thing in $I(&) (1) i l a  that  

t h e y  do not apply in admiralty. 

JUDFS (I;LLAR\41X: Thorsf o r e ,  groosedinga f o r  f orfe l twe 

of p rope r ty  are ~ t i i l  subject to the old-anaohronietia ru le ,  

an8 he rvnnte t o  make thorn apply by n t ~ i k i n g  out everything 

after the woras "quo warrantoit and substituting the, f olJ.oning: 

"In oaees inarolving i o r f  eiture of property f o r  

v i o l a t i o n  o f  a e t a t u t e  o f  the -United S t a t e s  thme pu3.e~ shal l  



a-nply from anit a f t e r  the ~sizure o f  6ke p r o p e r t y  by process 

That was his praposnl. 

TNI; CHAImihY:  Why don ' t  you get the admiral ty  r u l e s  

amenaed? t$oulBnft that cover k t 7  

JUDGE CLARK: You ctan't g e t  the admiral ty  rules  

arnende8. The H a r i t  %me Bar voted praat i a a l l y  unanimously %ha% 

they shol-~ld no t  be touohed. 

TNE CIIAIRMAN: FIhy 13hou16 we tampar with it? You 

say this is a matter in admiral ty jurisdiotion. 

JUDGE It was suggestelI tha t  i t b e  in 

admiral ty beoause i n  the old '  dnye they  o n l y  contemplated it 

that way f o r  se izure  of things. Sa, when you s e i z e d  a can o f  

blives or a dozen egga, the  o n l y  t h i n g  they thou@ o f  wae 

s e i z i n g  a ship, anti they applied the admiral% y rules. 

MR. LEMANN: It i s  not; an admlralty prooaeding at al l .  

TH.Z C H ~ I F M A N :  It uas condubtea under the admi ra l ty  

r u l e s  and he doesn't l i k e  it, and he went8 ue $0 that it 

MR. LmAh91: Ke ie theore t ica l ly  r ight .  It has 

nothing 9n the  world to do with a ship. The prooeedinge t o  

s e l z a  epoi loa eggs or spoilad butter  has nothlng to do with 

the mntarftfme law, 

TIIE CNAIRPPAN: It is a proceeding inrrsm, l i k e  a 

l i b e l  ~ u f t .  



MR. LEP4ANN: If' anything,  it ought t o  be t rea tea  

similar to a fo reo losure  of a mortgage. 

TEIEi CHAIfPfAM: You mean have persbnaX service on 

def endante instssa of s e i z i n g  the goods, an4 80 on. 

MI%;%. LkXMT64: Ro. 

TEE CEAIRP4AM: Xuu donit pmvide in any prospectus 

Par  s e i z i n g  bad eggs  or anythirig under civll ao t iona .  

MR. LEMAMN: I t h i n k  theoretiocallg i t  ought t o  be 

oons ide~ed  an ordinal-y civil ac t ion .  

DE@J HORGAN: It cerrtainly ought to be. 

14R. Lk%@fB: Not an admisalty aotion. I think 

thsore t ica l ly  he, i e  right. ' 

JUDGE DOBIEI H;?s that gf ven any t rouble ,  Charlie P 

There a r e  a l o t  o f  those cases. I nsveP heard of any d i f f i -  

culty about the prooedure. Has it given any t rouble  in t h e  

~ e c a ~ d e 6 l  cases? 

MR. LMmE3: He refers  to a aase here. We ought to 

look  at it, if we have time. 

JUD€%E GEM$: f: 8on% know haw much Z;~*ow.bXg? fZ; has 

glven. There i s  confusion in the, aaeee. Some apply admiraLty, 

and 8ome do not. I guess they eventual ly  all g e t  to the point 

where they  make the seizure. 

TEE CHAZBIA?$: %Je would have t o  ests.bl%sh a sa$ o f  

rules wfthout a par ty ,  except a &men eggs or something l i k e  , 

Chat. Our r u l e s  gay t h n t  you name t h e  defenaants p e ~ s o n a l l y  



and serve suarnon9 on the=. We don't provide f o r  ~ s l a i n g  zany'- 

: t h ing  and getting j r z r i sd i c t ion  in sem thet way. 

JUDGE WBIE: They proceed right agaL.net the th ing .  

F = A f lock  of them, of oaurae,  are theso nutomobile cases. After 

you deolnre the  forfeitnre o f  the a r t l a l e i  there i s  n s t a tu te  
- 
m 
t; whioh provides that t he  d i s t r i c t  ju8ge can relieve Prom the 
01 

22 
;i f a r f e i t u ~ e ,  3 have had a number a f  those cases. 

THE CEAXRPIAFZ : It; seems t o  me tha t ,  if we adopted 
i 

V) 

52 what he wants,  we would be abolishing a proceeding in rem 

C; g 
C " - r agalnst the property, with no personal defendants, that  %e, 
s 5 
z = 
a - G uould be substituting a personal action, and you would have to 
a z 
0 
0 ,  hunt the owner an& name him as ~ e f e n d ~ n b  an8 serve him with pro- 

MR. LlCH@4EI: He i 8  going t o  start  with admiraXty 

libel, end s v e r ~ h i n g  a l t e r  tha t  i e  governe8 by the  rulen. Re 
: g 
I--1 says that i s  what wae deaidea in the caee that he re fers  t o ,  

JUDGE BLAFE: That AEI the  p o i n t .  Be wants t o  change 

this provZsf on where we Bay they shall not apply at. all except 

on appeal, to say in ef f e a t  t h a 3  they shall apply onoe you hwvc 

ma& the seizwa.  NB itill sroula have the  sei zurs maae &acos8- 

ing to admiralty. 

THE: CIfAPRMAIQ: You @tar% a l i b e l  an8 a l l  t ha t ,  an61 

theraafter the pmoeeding oont  inuee tae in an o r d i n a r y  o i v i l  
f 

action, 



JUDGE CLARK: 'Ph3-t l o  his po in t .  t 

JUDaZ M)~NORTH: That would produce more t roub le  than 

2% oured. 

JUDGE CLARK: He wrote a l o n g  l e t t e r .  Be said tha t  

in his opinion the f o l l o w i n g  oaees a re  in support of the 
X 

proposition that  the new civiX rules apply. He hae c i t e d  two 
+4 

2 
t; 
y10 

t he re ,  and my staff has at l e a a t  one more. Then I he says, "Tn 
w 

.fj $ 
f -3 
3 

the fal lowing oases d i ~ ~ t r i o t  O O U T ~ S  have sat6 Chat the 
V1 
S admiralty r u l e e  apply," an8 he has four. There has been that 

algount o f  oonfueion. HThat  confusion o x Z s t ~  ao to whether the 

new o i v i Z  rxalee o r  t h o  admiralty r u l e s  apply in the proossdings 

~tlentioned i s  ahovn by t he  conf l i c t  o f  the deolefLons handea 

down since the  n e s  civil rules went into ePfeoteR 

THE CCWAImfAN: Ws have an exprees provision that 

f o r f e i t u r e  of property f o r  a viola t ion of  a s ta tu te  of the 

United Btates is not governed by these rulse, except in an 

appeal p~ooee8lng.  I don4 t k~low what we can ao about i t .  I 

have the feeling personal ly  that I donlt know any th ing  about 

this tampering w i t h  a proceeaing in rem against a bale of 

gooas or oomething e l s e .  

JUDGE DOBIE: They sort of etand on thelr own feet. 

I know 1% has been i'epeatealy he14 that they ape part aiuil  aria 

part  'triimlnal. Certain.crirnina1 eanctione and o e r t a i n  c l v i l  

ones apply to them. I an a Z i t t l a  dubious whether we would 

not e t i r  up more trouble,  as the Juage has said.  



THC CBAIReIIMAW: I: don't t h i n k  Me are prepared t o  deal 

w i t h  9%. 

JUDGE ;ETXJBIE: I t h i n k  we had betGor skPp it. 

TEE CRAfmIAN: I clone% know about thfe nor% of thing. 

Xt comers f n  a t  the l a s t  mdnuts here. 

JUDGE CLARK: I th ink there i s  something in that .  

I r a i a e  the question whether we ought to take it up now'. 

JUDGE DOBXE: E move that we leave it; iaa f t  

JUDGE CLARE: St seems t o  ma tha t ,  t hoo re t i oa l l y  at 

l s a a t ,  there i s  a @oil deal  to be said f o r  5%. 

THE CHAfPtMAEl: Haybe 8 0 ,  but T am n o t  sure &out it 

all. 

JTJIXI9E CLARE: YQ a. . 

TEE CIIAfR4AN: The only o the r  thing i e  the p m v l e i o n  

for the effective &ate of these .men8mfints, isn't it? 

JUDC-E; CLARE;: Yes. Somebody has suggested that the 

C h i e P J u s t i c e  pasged on t o  ue a sugyestion that we change the 

venue ru3.e a a  t o  oorporations. ,  but f guess we don ' t  want to do 

that 

TEE CHAIRMAN: You mean to try t o  bring into effect  

a r u l e  t h e t  a corpora t ion  which does business in a s t a t e  is a 

resident UP that s t a t e  f o r  the  purpose o f  federal  jurisdiotion? 

JtlDGIl M)BIE: They care meosltng with that in t h i s  

provision . 
THE CBAIRI4AM: We haven't any authori ty.  



JUDGE CLARE: The Jud io i a l  Code Cornnittee i s  mensing 

311th that. 

JUDGZ DOBIZ: L e t  '3 leave it t o  them. 

JUDGE CURK: Thag are ~ n & s ~ t i n g  ~ l t h  that  and o thc r  

t h ings ,  but; this gentleman w m t e  in $0 the Ohief J u s t i c e ,  and 
.- 
m 
G the Chief Just ioe sen t  i t  on to us. 
Q1 

2 
G THE CRAlftMAN: Don't you think that our e f  f eot lve ,  
03 0 

5 3 
? g  date rule ought to be arawn along the sarne l i n e n  a e  the one we 
3 
b-3 0 r( had when the  o r i g % n a l  r u l e s  were adopted? We have shortened 

the time f o r  appeal from three rnonths to 30 dayft. Suppose 

judgnent has been entered and two months have s x p i ~ e d ,  a n 8  a 

f e l l o w  ~ t Z l l  has a month t o  appeal, and then  our rule" oxlamp 

down on hi=. It seems t o  me that I the draf t  that are had our 

o r i g i n a l  pule a would probably aover the s i tua t ion .  

%ule  $6. Effeotlve Date. These r u l e s  w i l l  take 

eff eat on t he  day which is 3 monthe oubsequent to the adjourn- 

ment of the  seoond regular session of the 75th Congress [ tha t ,  

of course, w i l l  harive t o  be altered], but i f  that day i e  p r i o r  

to September 1, 1938, then thees rules  will ' t a k ~  e f f ec t  on 

We wantea t o  give the bar at l e a ~ t  u n t i l  that  time 

t o  become familiar with i t .  

n'fhey govern a11 procee8ings in actione brought 

after they tnke ef feo t  i n 8  also all f u r t h e r  proosedings in 

actlans then  pendkng, exoept to the extent that  in the opin ion  



of the  cour t  the i r  applloat-ion in a par t%-oular  a c t i o n  penaing 

when the  r u l e s  take e f f  a c t  W U U ~ ~  not be feasible or would worfr 

i n jus t i ce , ,  i n  rJhioh event the forrner procedure applies.  

F 
-- e That gives a d i s t r i c t  juage in any case the power t o  
a C 

2 
?? 2 
$ 5  

say that t h e  o ld  time f o r  appeal s t i l l  a x i s t a ,  and everything 
m 
ti 

eXse, 
9.. 

2 
;;j JUDGE WEWORTB: Has the Reporter drawn a clause re- 

d 2 
e E - THE CHATRP4AN: He has a nemoran8um, bu$ I don't 
s: 
;e= 

2 Z  t h i n k  he has drawn a clause* 

JUNE CLARK: xf you wili look  at Rule 7 1 A ,  the 

Condemnation Rule, you vi11 nee a clause theps. 

THK CCHAIWAN: h%at is the provision there? [ Examin- 

ing 60~tunent . l  That  is the one I have just suggested. Ie i t  

2 5 
+ A  agreeable that  we suggest to the Court a provision f o r  effeo- 

F .- 
9 .- t ive date drawn alone; the erne linas as the one we had in the 
2 g 
1.8 g ." 
a 5  

o r i g i n a l  rules t 

DZAN MOR@AH: J ao ~ o v e ,  

JUDGE OOBIE: I t h i n k  that w i l l  be a l l  r ight .  

TEE CHAIRPIAN: I f  tfiore i s  no objeotion, that  i s  

agreed t o .  

JUDGE: CLARK: That will p r o b ~ b l y  be a special rule 

Just fo r  the  am~n8menZ;~. 

T ~ I G  CHAXRPIAEJ: I am sorry t o  keep Mr. Wlllims 



~ a i t i n e .  %e wanted t o  fin%& up on t h i s .  Then, the  Reporter 

will go &@ad with t b e a o  a l t esa t iona  , a.nd I hnve eu@;~~asted  that 

as fa s t  aci he makes theu, the  ohangee be eent  to emeh OI the 

z 
m- 
u 

membcre BU that if they want t o  t a b  a look, they sigh% piok up 

something that we have slipped on before the  repor t  goes i n .  
d 
w Be wfll g e t  up the r e p o r t  bring the  notes  up to date.  
64 

E 
ti There may be, gutpationrs by the Committea on style . k  

2 s , g*E! 
56 FIho were on our ~ommittee on S t y l e  f b r  $he original ruloc;'? 
3 
aA 

2 BEAH MORGAN: Sentltor Pepper and I. I rl ia the spade- 

work f o r  the Committee, and then Senator Pepper was the ohalr- 
0 

$2 
ZB: 

Zp man at one time. Wfio was before him, Charlie? I have forgot  - 
:2 
0 * teri* 
Cl vr 

5 - .- 
t-Ti = JUDGE CLAN[: I t h i n k  he Bid i t  right Prom the brgifin- z 
% o  

nf ng, didn 't he? rz 
Qi 2 
0. : g 

V) 
e g DEAN MORaAN: Benaeor Pepper wag ohairsan o f  t h a  
= G  
2% + A  Comnrittee on $tyLe ,  and I dl& the  spadework. 

2 ,- 
9 .- 

TNF: CHAE-S: Suppose we renew the, ~dmmittee on 

Style. How ~3.b.bout our f r i end  out in Ohioagol Shouldn't: are JeL 
- 3  

.- - him %%kt? a Liok at t h i s  thing? 
m z 

JUDGE CLARK: I should think we aaula send i t  t o  h i m .  

B i s  name is Jalnes A. V a l B e .  

THE CNAfWAta: He made n l o t  o f  suggestione that we 

adoptad in the  arigina3. ru2e~ .  It may save you some work. 
+ 

DEAN MORGAN: Pse., Get  HaJar Tolman t o  g e t  him busy 

again. 



[ ~ t  t h i o  p o i n t  the r e p ~ e s e n t a t i v e s  of the Depn~trnent 

o f  Just loe appeared before the Committee. ] I 

TKZ CKAIH+%AIAM: Wr. W i l L i a m s  , the situation about; 7 1 ~  

l a  this. Our pralimins.ry draft t h a t  want out f Z r s t  c a u ~ e d  a 

goo6 seal of tpoubls, ,and when %e g o t  out t h i s  eecond p r e l l m l -  

n a r y  draft we haant t mnae enough progress with 7 l A  t o  send a 

new draft out to t h e  bar, RQ F J , ~  eent  o u r  seoona preliminary. 
g 8 
42 
4 0  ELraft out with a statement t h a t  we were s t i l l  wosking on 71A. 
3 
m s W e  have Piniehea our work on the men8nenta to the ex in tin^ 

rules, and .we are  p i n g  to l a y  then before the Court ,just as 

Boon as  we oan put them in shape. Our s%tuation about 7 1 ~  i a  

that if we nra  going on with it;, we want t o  go over the l a s t  
5 cg 

g 2 draft and make a new draft  and sand that back to the bar, be- 

oauoe there would be t o o  many radical   change^ in t h e  &raft sent 
lu= 
g 5 
=z g out before t o  go to the Court without giving the, bar and tho~le  
= t j  
2 g 
#--a interacted another shot at it. 

2 .- 
'El .- 

430, what we have before us Chis  morning  i s  to g o t  
2 5 
'3 -G 
g .G 

your viewe about tlie situation 2 0  tha t  in going over t h i s  
n-5 - g 2 .- 
.cI 

Brnft vith a viaw t o  sending mother one out t o  the bar, we 
z 

can have t h e  benei3.t of your ideas. 
Q) 

t 

~5 I m i g h t  say that one of the  things that has been 
g 
3 g 
m z 
H caualng the greatent t r o u b l e  to %be Comnittaet i s  the question 

of the  provis ion  we o r i g i n a l l y  had. exempting the  TVA and the 

DisLriat  o f  6olumbia from the opera t ion  of the P U ~ F ?  at all. 

The draft ,  as it oomes before us now, has a provia2on in i t  



t ha t  all the prooeaing provisiong of theee  r u l e s ,  %he mannar o f  

i n s t i t u t i n g  them m d  contiuoting them generally, apply t o  the 

TVA, the D i ~ t r i a Z ,  end everybody a l ~ e ,  GO that you have uni- 

Pormit y of procedure , exaept that  the '  l a t ee t  draft  con% sing 

& 2 
Y $ ; 5 A olauire that the o o n s t i t u t i o n  of t h e  powers of the t r i b u n a l  
rn 

t o  Beoiacs on compeneatlon in any case ehaXl bo as3 ixed  by.a 

s t a t u t e ,  i f  

gB 
: 5  The TVA preoent ed a very poverf ul oage to us whiah 
3 
LO 
2 would be hard t o  overcome b e f o ~ e  the C o u r t  or Cangrese o r  

d g 
E "  

- E  ~ n y b o a y ,  shoving the peou l l s r  ~ y a t e m  Chat they heve has worke8 
>- 5? 
z E 
Q - 
.- g sp lendid ly  in the k ind  of th ing they.  h ~ v e  to tlo, where they 
zs = 0 s  
0 ,  
a u 

11a7~~ great areR8 t o  opver ,  anct %hey 'want ~ n i f o ~ ~ i t y  of tX~a%-  

sent of d i f f e r en t  owners, ~ , n d  a l l  tha t .  T h e ~ e  are nolae of u~t  

who f e e l  that an attempt to inpoee a Jury on t h e  TVA woulCL 
LLI 
#- e 
r n w  
4 z dest roy that. They have, a a  you know, a prov ie ion  that there  
EEg 

: 5 
I-d be B. oommisaian of three, I be l i sv s ,  nho make the InitltaL 

M 

5 - .- 
evaluation. They can cover big m e s s  and t r e a t  evaryboay al ike 

who hag t h e  same kind  of property. Then i t  goes $0 a d3..stpl.~e 

oourt. I believe tbrtt i s  a three-judge court wlth a c i r c u i t  

judge on it. 

JUEX;G DOBIE: Three d i e t r i o t  judges. You don't hnve 

to have a o i r o u i t  judge. 

TITE CKAXN4AN: Is that  it? Then i t  goes t o  the 

I C, C. A. , and they have a de novo power. 



TKZ CHAIRBIAN: They oan make t h e i r  onn f l na ings  , and 
I 

they w e  not  bound by the o l a a r l y  orronaous rule Do the  find- 

i n g s  below, and they also can take a ~ d i t i o n a l  tastimony. They 

E ,- 

E J -a Iz 
blain  Chat tho r e s u l t  of that ha8 been t o  give them un i fo rmi ty  

a m  
T! !!2 

g g  of treatment, 80 that  If a case i s lit iga%ated an8 a ctsrt a i n  
m 
t; 

standnrd apglias, i t ;  18 p r e t t y  sure tha t  that standard will be 
44 

2 
ii agpliad to anybody e l s e  who i s  going to be- l i t l g a t e a  , so they 
" S 5 
'0 

5 5  
3 

so and s e t t l e  t h e i r  oases. They have ha8 very l i t t l e  i l t l g a -  
m 
2 t i o n ,  relertively.  A t  any rate, they hnve mads t h e l ~  preeenta- 

& F 
E" - =E 

t i o n ,  and tha t  i e  one of the reaklone that this draf t  h28 been 

zz E 
0 2  
0 ,  
a CA 

The District  of Columbia. syotem i s  a three-man jury, 
., - .- 

i- E 
?2 a C 

I t h i n k ,  or samothing l i k e  tha t ,  with epeolal  pavers. , 

You w i l L  remelnbsr that when there  was l eg i s l a t ion  
& g 
< 2 
~3 pending in Congress to gee a jury system applied in all 

Government oases, that w a s  oppoeea in' Congress by oonpessmen 

a o ~ i n g  from states where they had other syetems, ana it was 

a l so  opposed by congreaFjmen from s t a t e s  %hero t h e y  already had 

the jury t r i a l  becatme they had the idea that  it was a matter 

thzt; s t a t a g  ~u[fht to have a law on a n 8  they sympathized 

with thc TelLowsaQha didn't have jury syote~ ls  a n 8  didn't nmt 

tbet~ .  So,  the vote on t h ~ t  WBB determined a e  auoh on that 

theory aa by the queastion o f  whether the j ~ y  WAR a goo& thlng 

or not .  Of oourge, that raises aZI kinde UP q u e ~ t i o n ,  whether 

- uee can do any th ing  w i t h  Congreee about a jury egstem. 



The o n l y  o t h e r  t h i n g  I want t o  mention i s  a provision 

in this draft (I don ' t  suppose you a re  i n t e r e s t e d  in it at 8x1 

o r  need t o  say any th ing  about it this morning) whioh says that  

2 .- 
2 a w t= 

if the oondemna'Eion is under & a t e  s ta tu te ,  2% is governed by 
m 
?2 

~5 a t a t e  practice. It i s  no t  a Unitad state& condennation, but 

oocas ional ly  there are condennat i o n a  that .get into the federal 

cour t s  on a lvara l ty  of c i t i z ensh ip ,  brought by oorpora t ions  or 

undar e t a t e  lawsr., and t he re  are some of thoec t h a t  of 6om8 
V) 

52 
Importance. There has been a general ftr;elin[: that they ought 

d g 
5~ to be governed by ? ta t@ practice* 

The Committee has passed on I l e k t h ~ r  of the? que~%iontl 
z3 
0 G  
0 . 
el uI that  f have ta lked about. Whatever we have done with 2% has 

5 c s  
tx w 
a E deeh informally among eome of the members. S o ,  the Committee 

not committed t o  e i the r  of those problems. In the time 

that reraalns t o  us today we should l i k e  t o  have you p ~ n ~ e n t  
--% 

2 g 
t - - - l  anyth ing  you have to say. You have seen t h i s  draft , have you? 

2 ,- 
9 .- MR. J. E D W D  HILLImS [ ~ s e l s t a n t  Attorney General, z g 

\ $ 2  Lands ~ivlsion]: Yes, sir. 
k f  

THE CRAIRfIIAN: tJe have t r i e d  t o  patch iL up in sorne 

ways that meet; your former painto ,  l i k e  no t  r e q u i r i n g  you to 

name defendants at the s tar t  of the t h i n g  unless you know 

they were. If you didn't want t o  take the  time $0 f i n t i  out,  

you oou ld  nplme them later. There are other little t h i n g n  

l i k e  that .  %i th  t h a t  preliminary, w i l l  you j u ~ t  go ahead in 

'your own way and t e l l  ue &at you aan about th i s?  



MR. lSIL121GQ:13: Yes, thank yoa. P4r. Chairnian and 

Members of the .Committee: I am grtlt;6ful f o r  this opportunity 
r 

again t o  disouns  thls mnt?er with you a l l .  

On the f i r n t  quention that  you ra%&ed, aa to xhether 

the TVB or  the D i s t r i o - t  o f  Coluoibia should be incorporate& in 

those rules anti t h e i r  prooedure made applicable to them, we 

P e e l ,  of oouroe,  that they shoul8. be and that there shoula bs  

uniformity. However, we a re  making no point  o f  tha t .  It 

doesn't r e a l l y  ooncsrn us too muoh, and we would not object to 

t he  exclusion or the eyception o f  the  TVA or t h e  D i s t r i a t  o f  

CoZmb3.a. 

Likewise, as to the aondlamnat&ons unaer s t a t e  

ntatuttss, we are  not in te res ted l  p a r t i a u l a ~ l y  i n  that p ~ o v % s i o n .  

Under the  draft o f  the ru3.e that  is now under oon- 

s i de ra t i on ,  I should llke to mention one o r  two things junt aa 

hie;hlights. F i r s t ,  the d e f i n i t i o n s  that  are contained in this 

draft  o f  VtakingH, @ownefN, and flpersonsa I f e e l  are, unneoss- 

sary. X bel ieve  that many of them g e t  i n t o  matters o f  sub- 

s t an t i ve  l ~ w ,  that it woula be quite inappropriate f o r  t h i s  

Con:nittee in a r u l e  to t r y  t o  dof lne , f o r  example , the ward 

Utakingt l ,  which involvea t h e  F i f t h  ~mbndment o f  the Consti tu- 

t i o n .  We ha.ye had son8 recent Elupreme Court deaisiono on that  

question. They are q u i t e  complicated. I refer  to the General  

t h e  recent P e t t y  Motors 5de62~ lon ,  aria' others.  

I believe tha t  it would create a great deal o f  oonfueion t o  



have those c l e f i n i t i ons  in the m l e e .  

A l s o ,  the quest ion of damage and tha t  the'  t a k i n g  of 

property shall involve i n t e r f e r e n c e  with i t  . Of courre, the 

Inw 19 pretty well s e t t l e d  that consequent ia l  danage, l o t s  o f  

buelneso p r o f i t s ,  and =that s o r t  of  thing, are  no t  conpensabre ,. 

an8 we would ob Jeat , I am p r e t t y  sure, to the i nc lue ion  of 

those d e f i n l l i a n ~ .  

On the o o a g l a i n t ,  we have bean corrcaponding 8ornsvhat 

~ i t h  BIBJOF TaLman. I had hoped from his l e t t e r s  tha t  this 

Committee, or at l e a s t  tha t  the suboommittee, I ' .e l ieve he , 

inbicated,  had more, or l e s s  agree4 t o  crtrike any r u l e  on com- 

p l a i n t ,  l~aving the  naming of' p a r t i e s  to the  d i s c r e t i o n  o f  t he  

pleador,  a s  I ainausaed 8% length ~lt my l a s t  qppearanae befors 

this Commi t  t e e ,  r e l y i n g  e n t i r e l y  upon Flule g ( a )  , which p ~ o -  

v ldee  in substanoe tha t  the aot  undor which the jurisdiotion 

of the court is invoked shall bo s t a t e d  and t h a t  in R U ~ K ~ R ~ C ~  

F 
s- 

o .- it shall o t a t o  a oause of act ion .  Of o o w n e ,  to havs a valld 
G g 
', -& 
.; #" 

n f  
oondemnat ion  eomplaind , the  proper ty  vould have t o  be desaribed, 

the  &ate under whioh the property is taken woula have t o  be 

I i e t e 8 ,  the nature o f  the  r e l i e f  ~ough:ht N O U ~ ~  have t o  be 

s t a t e d ,  and you would, havs to n m a  your p a r t i e s ,  wkiah ie the  

substance o f  what we provlde in t h i s  rule, 
' I X  

That method o f  handl ing  %hi s very con t rovers ia l  

i s ~ l u e  i C  seems to me would be per fec t  from ell standpoints. 

It would leave  a l l  the parties *ere they  now are. It would 



not o r e a t e  any d l i " f1au l t i ee  ' i n  t h o  way of incumber ing the  

handling of therss proceetilngn. 

As p r e s e n t l y  drawn,  Bur exasplc,  although you w u l d  

2 
m- - pel~rait the filing UP a s u i t  without the naming o f  all -the 

pa r t i e s ,  still the r u l e  provides %Fat *the' condeinnor shall aBa 

ae  defendants t h e  namee o f  a l l  pereons appearing of ~ e o o r d  or 
I 

4d 

E knovn to the oonaemnor t o  be the owners of the  proper ty  [ here 
ti 
2 8 

19 the b ~ i i  ~BI.L] prior to a n ~ r  hearing involving thz't property.  u 1 g $  
4 0  
3 
u3 
B It mcano that we could take no prooee8ingo i n  t h o  oourt even 

d 2 = -  under the Declaration of Taking A c t .  We couldn't appear f o r  a - 5 
s :: 
z =  
< -  c o u r t  order  of poaseseian. mere oouldng t be other ordero 
.a f 
B = 0 s  
0 e 

entered or proceedings had in court  in the oase until we had 
c9 u, 

Ei - n- 

I- z = z  naraea a l l  t h e  par t ias .  I believe tha t  i s  e n t i r e l y  tzn unnaces- 
2 

k *  
CT e sary an&, i n  my view, unreaeanable r e s t r i o t i o n  upon the  

pxwseoution o f  oondemnatlon. cases. 

I am not clear  as t o  the  i n t e n t i o n  of t he  draf ' ter 

of this rule in the  uec o f  the alternative "op?Iin ref e r r i n g  

to the  naming- o f  defendants  . "the condemnor shall aBa 9 s  de- 

f snaant R the Barnes of' a11 pereons appgaring o f  reaord or known 

to the aendemnor to be the owners of the  p ~ o p e r t y ~  

the  a l te rna t ive ,  of coupfie that  wouldng$ be satlsierotorg f o r  

our  purppoees . You would not , f o r  example, l e t  the oomplaint 
rl In 

g o ,  X suppose, naming par tie^ o n l y  knoxn t o  the conClemnor. 

f wasn't alear  whaC you mamt by the, use of that al tcmative 



The o the r  pr incfpal  f ea tu re  %a on the method of tritll. 

Of o o ~ ~ l r o c ,  we %~owould l i k e  t o  see uniformity and simplicity in 

t h e  trial of oondemnation oases,  Wa f e e l  that  a jury t r i a l  i o  

the most equitable and satisf aotory of Cletermlning oompcn- 

s a t i on .  Jury trials ake now u s ~ d  in seventeen g t a t e s  in the  

f i r a t  i n s t anoe ,  thore  ape twenty ada i t iona l  s ta te~l  vrhioh pro- 

vide f o r  hezrlng~l by commAscrianers in the? P l r s t  instance, and 

jury t r i a l s  before the fet leral  courts 3 nova- are also p r o ~ i d e d  

f o r .  So, you now have a t o t a l  of thirty-seven s t a t e e   hihi hi ah 

rare familiar with the jury trial. The're are aome other s t a t e s  

in whioh the  procedures are not q u i t e  olear. There nro some, 

housvr~r , whlch provide-- 

JUDGE: WBXE [Xntarpoeind : May I aek a question 

there7  

MR. WICLXIAblS: Yes, sir. 

JUWZ BOBIE: IB i t  y a w  feeling t h a t ,  taking them 

by and la rge ,  thefie jury verdiczls have bsen P a i r  to the  Unites 

S t a t e s ?  

SIR. 14fLLXMiiS: Yes, ~ i r ,  I waul& say 8 0 ,  and X would 

sag that they are  f a i r  to the property owners. 

JUDGE WBIg: I was more aubioue about the first. 

O r d i n a r i l y  they oome from arouna where the property is. I 

wondered i f '  there had bean a tendency in some s t a t e s  t o  sor t  

of s t i n g  the United 92;atss, t o  f i x  f i o t i e i o u e  values t o  

property that nobody had tjmzt-ybt o f  before the Goverment 



wanted it, 

MR. IdILLIAMS: There has been occasiopal-ly . 
JUa@z3 DUOBfE: Not an appreciable number? 

F 
B I -a 

Im-. YILLIAMS: Well, no, I would say no more than 
1 6 :  
m m  
2 s 5 5 % tha t  same a t t i t u d e  woula be ref  l e a t  ed upon c o m i s ~ i o n e r s  under 
m 
ti your  TVA system o r  under any o ther  system. 1% might oven be 
U 

2! z re f lec t&& in t h o  cour t  whore the  cage i s  being tried withou% a 

jury. In o the r  words, t r y i n g  a condemnation s u l t  no%, i t  i s  
10 

2 p r e t t y  hard, f o r  example, to projcat  the aind of a juror back 

d 2 
C "  - 5 t o  3.941 or 1942, %~.rith a complete knowledg~ o f  the  i n f l a t e d  
$ 2  
z e  
=z - 
.- f . ata,Iuos thaC have come about. I th ink.  the Juries, on the whois, 
z = 
0 ;  
0 , h ~ v e  bean p r e t t y  fair w l t h  us, and I da feel that  the property 

ownere, on the ~!h.~hoLa, w o u l d  prefe r  t o  have t h e i ~  baseR t r f e d  

by a jury. 

Reoently in Congreso there was  effected the repeal 
2 2 
+--I of t h e  Lowsr Mis~issippi: Flood Con t ro l  Act beaause o f  com- 

F 
a- 

E *- 

p l a i n t s  by tfie resiaen%e o f  those MZseissippi Flood ConGroL 

s t a t e s  under that; 80%. A oommlssioner syotem w s  followed 

there, where there was no tria3. Be P ~ O V O ,  W ~ B F B  the  coromlselon- 

ern reported their awards, ant3 whew if either party fLle8 

exceptions t o  it, the court wrlg given J u r i ~ d i c t i o n ,  as in some 

o f  our s t a t e  s t a tu t ee  now--New York, for clgamplc+--to oonfirm 

that award or, if they thought it WAG bad f o r  any rearjon, t o  

again r e f e r  i t  t b  a ne% set o f  oommissioness. Xh o the r  W U P ~ S ,  

the o o u r t  had no authority to modify t h o  amount of the a ~ a ~ 8 .  



They confirmed i t ;  or sen t  it back. They objected t o  that i n  

many o f  theee s ta tee ,  I4issiseippi pa r t i cu l a r ly .  Roprer!onto.tivo 

YhltttngCon and others from down there f e l t  that t he  value of 

t h e  property o f  landownere, when t aksn , shoula be ascertainaa 

by jury. They felt they were no t  g a t t f  ng f a i r  break from 
\ m 

ti oowni eeioners  appointed by the oourt . 
4- 

E 
;i 

S o ,  f 8onft t h ink  t h n t  the  jury t r i a l  i s  anything t o  
g E4 
4 .P 
4 ;5 f gar in t h i s  r u l e ,  and o f  oourue , as I disouseed at my 3.38% 
P 
U) 

2 . appearance before the Committee , in the  ac t ion  by tth Congress 

In 8eQeatl .n~ that  b i l l  tha t  w:%s pending then f o r  a jury trial, 

thoeo who oppoaed i t  were completcrly.off t h e  track and were 

rnisguiaed by other consi8erat lons.  They had in otlnd o t h w  

b i l l s  that were pending. They ware talking about the ~eolara- 

t i o n  of Taking h o t ,  s t a t e s g  r ights ,  and thai aost o f  t h ing .  

Under the jury tr%'ial provision that  we would l i k e  t o  

have, there i e  no ques t ion  of servioe involved. It f o meraly , 

F ,- a question of ascertaining oempensation. 51e would prefer t o  
E ,- 

Zl g 
! 2 have the  coqensa t i on  determined and the  rules o f  evFdenoe 
t 5 - m 

3 
z i  

fol lowed under the  d i r e c t i o n  o f  the court an& the a s a ~ d  
Z 

determined ~ o a o s d i n g  to t he  law as glvsn by the oourt . We 

z 
3 %  t h i n k  that is the orde r ly  wag o f  oonaucting these proaeedings , 
5 s 
g 3 
a Z: z a n 8  we see no krrm t h a t  oould poaslbly aome from it, an8 we 
to 

don t% 8se bny un fa i r  advantage t o  tho property owners. 

That  9 a  our feeling. 

THE GIIAIRNAN: You want a jury t r i a l .  You don' t  



I w a n t  commisaionor,s, with appeal 30 a jury, do you? 
1 
1 M3. WILLIAEIS: No, sir. 

I TEE CRUm&$: Tha t  adda expense. 

P ~ R .  WILLIBIS: We feel. that  that  ia a duplication o f  

e f f o r t ,  
- 
m 

8 
T E  CHAIRMAM: 'JCou %ant a jury t r i a l  right from the 

I 

start. 

MR. WILLIAMS: Yes, sir. 

AN: Govefned by the, orainerry ruies. 
C; 2 
e '- - E MR, WILLIAMS: Yes, sir,  the oratnary mles of evi- 

denae and under the i n e t m c t i o n s  of the court. We w b ~ l d  l i k e  

$0  see these proceeaings aondnctea as near ly  as poe~ible a s  
- .- 
I- E 
E S  o~ainary lawsuits are aan8uate8 whioh f i n 6  the l r  wag t o  the 
k o  
CZ 

oi 2 federa l  c o w t  s. 

TEIE CNAIREM: WouSd you objec t  to a pravf s%,ion that 

wherever there '  l e  a f eaeral s ta tu te  presoribing the t r ibunal ,  

that bo f o l l o ~ ~ l i l ,  a,n8 in the nbsence of one, instead of having 

conformity with s t a t e  I an ,  t o  proviae fop  jury'? 

WR. WIZLI&&S: That wor~ld be perf e o t  from our stand- 

p o i n t ,  kle voula have no objeot ion.  

TFE @H-KlWAIJ: llou are satisf Led with the. f a d e ~ a l  

~ t a t u t e e  tha t  mist on di f ferent  agencies that you have t o  do 

with* 

PIR. WILLIAHS: Yes, s i r ,  we are e a t i s f i e t i .  As I 

in&Lcated, wa would not object to that  proviston, but we in the 



Department, with o u r  experience a l l  over the Uni ted  States,  do 

Pael  that we %~oulii not l i k e  t o  have the T T A  proaedure. IJe 

?zould p r e f e r  the other .  We have no o b j ~ e t i o n  to that p r o v i ~ l o n .  

TNX GIIAxR4At3: Does the Dep~lrtrnent oonduct aondamna- 

t i o n  proaeedings f o r  these  p e a t  wa%er pakker projacts, or 1% 

each one of them handled by the oonneel for  tha agenay, like 

the TVA, anti Wand Coulee, the SBntee River, and a l l  those?  

Are they all handled by their own 'Legal staffs? 
I 

HR. 'iJIZL,I&fB: Ma, sir, they are handlea by %he 

U n i t e d  S t a t e s  at torneye  and %ha Dspartmsnt of Juotice,  except 

the TVA. We handle all of the aoquisltions by condemnation f o r  

the RecZmatSan Servfos OF %or the W8$1 Departnent. Ye haslale 

the  acquisition o f  lanas fo r  the great flood con t ro l  p~ojocts, 

2 a m ~  sand raf iervoir  areas f o r  the  developmmt o o n t r o l  o f  

AR: ;%en you are  8ca2ing with a ~ i t u n t i o n  

lrlce t h ~ t ,  when you have vast areas of  lana that; i s  pre t ty  

much o f  the same t ype ,  nnd you use the  Jury syetem, aren't t he  

r e s u l t s  spo t ty?  Tha t  is, one jury w i l l  give one fel low mure 

or less than ano the r ,  and a l l  that.  How do you handle it 

where you have great t rar \ ts  involved? Do you have one jury 

t f i a C  hanelas a whole county, o r  i o  the j u r y  limited t o  the 

case of  a p ~ r L i c u l a r  pa r ty  or t r a o t  he owns? 

MR. WILLIANIB: There 1s no real uniform p~oaedure on 

tha t .  I n  theee cases under our present  procedure we ascort Rin 



~ o m p e n ~ a t l o n  i n  accardarlce xlith the artate e ta tu tes ,  that i s ,  

commiosioners or J u r y  t r ia l s  in the f i r s t  instance; but there 

is no r e a l  uniformity on the  question of whctber o r  not  one 

t r ac t  of l a n d  o n l y  shal l  be t r i e d  by one jury. A Judgs will 

B S ~ ;  down, f o p  oxa:rrplc,' psrhape Bifteen or twenty t r r o t a  of 

Land before one jury. Tho. owner8 will put their cases on 

seriatim, and the Government w i l l  then pat il;~ caee on. He 

w$lZ send t h e  jury out t o  retire an8  oansider  it^ ver&iat unaez? 

one s o t  of i n c t r u c t l o n s .  The f a a t  that a jury nay setnrn 

different  awards f o r  &if S'erent P P O P R P ~ ~ P P  of  COUP^^ i~ p ~ ~ f  B O ~  - 
ly n a t u r a l ,  beoause, t h o r ~  a r e  never t g o  pieaes  of property 

exactly allike. They  always vary somewhat Zn t h e i r  improve~onts 

an8 f e r t i l i t y .  I 

'Pa4E CRAZE$@$: fB the snP;e~prl se is so vast t h a t  9% 

aovera areas in d i f f e r e n t  judicial d i s t r f c t s ,  esrtainlygou ge t  

&iffarent rosulte, One aavant~ga o f  the TVA system is tha t  

in t h a  final wind-up in the  clrouit oaust o f  appeals,whioh has 

jurisdiction over B~VOTELI states ,  we w i l l  say, they have a 

ohanoe t o  adopt a a t a n d a ~ 8  o f  value f o r  certain t y p e s  US land 

% t h a t  beoomes unl iorm in the whole arest, don't they? 

&IR. WILLIB4B: That i s  what they sag. 1 4 0 n f t  know. 

CHAEMAH: %#hat l a  what they tell us .  

they do follow that prooe8ure, I d o n ' t  h o w .  Of oourse, when 

you mention uniform standards o f  value ,  our. property i e  



appraised, n o  t h e i r s  i a ,  by appraisers eonsicrered t o  ho  corape- 

t c n t .  Of cousse, those apprai~or~ Gone in, and they have more 

os lest the  saan i n s t r u c t i o n n ,  Lo cons ider  the  colnpasability 

of o t h o r  s n l e e  an8  t h e  genepal ma~ket value of the  property at 

the  t%m& Thebir P n ~ t c u c t i o n a  are to dst@%%ne the .itaaPsf, ma~kst 

value  o f  the p rops r ty  as of a oertain date that is given to 

thern. They vlew the prope~%'tg and oonsider it. Generally, .the 

same apipprai sase p r i l l  appraise, property , regardleex of %ha . 

s t n t e  l i n e  o r  the oha;nget'fn a feaeral Bie t r i a t .  If tho  case 

has t o  be, ts%ed in another c o w t ,  -it is done in that way. 

We don't find any d i f f i c u l t y  8t all. 112 handl ing 

t h e se  big; proJeot s .  We lehave handled thane Army amp acquisi-  

t i o n s ,  some o f  ~ U o h  have run up into.milllon~ of acraa in one 

g r o j o o t .  We have j u s t  gone t h ~ o u g h  the greatast laad acrmisi- 

%lola projeot , o f  course, in the hlgtory of this or any ot;hcr 

government, p~obably .  Bo , wa t h i n k  thee Ghat ~ o l j l d  be the, 

denir~btbla way of handling it , an8 your ~uggsstion, tlr. Chair- 

man, that it bo Eaenaled in that way I think would go through 

without any a l f f  ioult; y at all, 

AN: You mean go through Conpesa'l 

MR. !~ILLXAIJIB: Go thraugh Congress. There i s  no 

queet ion nbout i t  4n my mind. I hatse talkeked i&th the  repro- 

tssntntivea o f  the t g t l e  oompnnias, and they didn't unaerstand 

' this, They @aid thaC theso men who were aaldng the obJeotlono 

t o  the Jury t r i a l  prov%s%on wtian 1% oamo up l a e t  were not  & i n g  



so froal a n y u ~ g l n g o n  their part .  7312tey d i d n ' t  undarrjtnnd i t .  

T I E  GHAI&44D: You thin]: Cangress: m u l d  be s a t l s f l e d  

x i t h  a provision that  i f  there ~ 1 ~ s  a fe4er~3. s ta tu te  prsscrgb- 

9ng t h e  t r i b u n a l ,  that  will stanfl--- 

MR. WZLLIAPID: X%s, e ir .  

TKE aEAIH4AN: ---but i f  t h a ~ e  waRntt, then there 

: g i f  1 13s a uniFo~a Japy R ~ S ~ B Z I ,  

MR. WILT,sIAEIS: Yes. Ccrtainl.-y with the p r s ~ t i p e  o f  

%hi53 GomalCt se making a r a o o ~ n ~ ~ e n d a t i o n  wlr%oh tho  Suprme Court 

a&opts, there  io no q ~ l o e t l o n  at e t l L  in my ~ i n d  that it w i l l  go 

through, nano at a l l .  

If mything l e  going t o  be aone on oon8eran&lon, 

ocrt;alnly you n b u l d  keep in mind, i t  cJsems t o  me, t he  tw 

objtjativee o f  unlforrnlty and simplic$%y. 3 f  t h i s  prc'trieion 

"i~at i s  now llncorpornted in thls araft i s  adoptad, f o r  example, 

I am awfully s P r d B  o f  t h o  oonfueion that i s  going to f o l l o w ,  

for t h i s  reason: Jug% i n d l o a t l n g  one of  the rsaaona, dam 

Go the p o i n t  of t r ia l  wa hatre goat8 through 8srvAce; tsa have 

porfeatsd auy tforvioe in aoco~dancae with theee ~ulsn, and then 

aornea the question of .a h n a ~ i n g  by oommisoione.rs, for sxImplB. 

T h i s  sule,  gmviaea t h a t  the $PIE& slxall be sand %hat %ha 

t r fbuna l  an4 the method a h a l l  be f l x e d  by %he aclt or in aooard- 

sfatas--Texas and Alabarna, f o r  example, and many others-- 

provide "czt t h o  n o t i a s  o f  tho heef~ing by the aoamisafonarn 



shal l  be 1ssuad by the  coc~mlanionere.  That  i s  in l i e u  of m-m- 

mono. Ilhese lmdovnere ,  a f te r  a l l ,  heve a rip&% t o  be noLZfiea 

o f  t h e  date of the hearing. 

- + 
m S  
+ ' %  g 3  covw soma quest ions o f  p r a o t i a e  , in ad6ktion LO the qusstian 
t3 
a 

r;; 
tfl 
A of the conatft*&t%on o f  the  tfibunal, 

Q; BIR. :JILI.XAM&): Pee, an8 that i s  a aomplioation I am 
=x s 

pl 
uJ THE FffAXRMaJ: That f s  a ntattsr of' itraftt3mansh3.p. 

d 2 
c .- - 5 4 L A  Yes. %en you ge t  t o  the ~ l a t t e r  o f  

f i b l n g  oxceptio~ls t o  an award o f  the ' aummisslonors , in your 

alate? o f  Minnesota, for axample, I believe thc~y must be P i l e d  

within 25 days o r  maybe 30 d a y s ,  or the awa~d  beoomes f i n a l .  
W 
K f n  some s ta tes  you hawe reqtlPrernents f o r  servioe! of n b t i a c  and 
5% 
+ 2 
V ) w  
4- g publics.'cion on the f i l i n g  of the exeeptione an8 request for 
z~ 

3 
E l  t r i a l  do novq. 1Cou have three methoas of  servtaa requi red  in 
i 
2 Pennnylvania ,  fop exatnple, and two l i n  t he  s t a t e  o f  Wlsoonsin. 
E 

CtD 0 .- 
5 g 
S E  If you are fallow'ing the s t a t e  p~aotioe on the tr ibunal.  an8 
d "  z 
ea 
3 the  mathod of ascertaining the aompensatlon , I ara just af~a3.a 

d 
" c h a t  you are g a n g  to be involve8 in very ooap'llonted and very 

3 
m 
9 important quec t ions o f  sarvkoe md juris&iotion o f  the oourt.. 
& .E - c 
g: 
g 3 AM: L e t  me ask you a qua~ntion t o  go back 
m z 

t o  a point you ~ a 8 e  a while ago. The original W a f t  oalled 

f o r  %ha naming o f  a11 the garties Bnoern, an8 you ra ised a very 

good polnt: *Ve %ant to get, immediate poeseasion. f;J@ want 



lo i n n t i t u t e  the prooeeding. 3i~e haven ' t  had t i x e  t o  gLnd out 

till t h o  ownera,  and uo want to he able  t o  &art the procesdlng 

n * be for^ knorf everyboBy, 2nd ge t  the  o rae r  f o r  C ~ l r i n e ; . ' ~  wo 

t r i e d  t o  patch that; up here by alloving you t o  nmte those you 

knev end Chan t o  add the others aPLerwar6;' and gou r c i ~ o  the  

p o i n t  110% G h ~ t  %hat hee a 8t;ri:tg on i t ,  t b t  you can't  do a n l -  

sisply "c provi8e that  you oernldng t ;omoeaCt t o  the 8et emlna- 

t i o n  o f  the  oonpensation to that p a r t y  until you founa out 

who t h o  o m o r  vca an8 had servetX hi;n, would %Plat as& your 

dUf9oultyT 

;f3CLLfmMAMB: That would be a weat imgrovesont, of 

courBa, but th& s%iX1 wa~ouLd leav8ve o m  Pundsmental objection to 

$hat type of lm@;uae, an8 th& type of rest;rifi%iofi i n  ibc: com- 

p la in t .  Tfaat again brlnge up tth qquestian of the progrictty 

of tills (lornittee's ~~ttsmptfnp; by pule to dstnrnlns a subetan- 

t l vo  quo e t i o n  of the i n d i  spensrabilit y of pctrtlesr . 
X would l%ke also t o  p o i n t  out to tho Committee that 

nos?@ and more we are r e l y i n g  txgon certkfioaGes o f  t i t l e  i s sue8  

b y  t i t l e  aomp~~nsnf r. , ra.l;her than going t h ~ o -  the len@lxgr 

proceeo of abst~aets.  flo have requirements faaued, our 

r u l e  g T O P  I ) P B ~ ) L ' . P I B ~ ~ ~ ~  of f t b ~ t r a ~ t g  ~ h % ~ h  w@ have brondoaot 

throughaut the oountry Zo a l l  abstrr,cters bidaing on govern- 

m e n t  oontraoter. Ths bid8  I)FOVI~B that they must bet lurniahed 

in acoordmncre with the 'u3.e~ esZabllshed by the B~partment s f  



J u s t i o o  . 3fe ham vasying requf~eruent  o , aepond2ng: upon the 

type of land involved,  dapendinp; on whether i L  i s  a n  enoomunt 

- 
ar 
ir - Under this r u l e  %here is no such discret iol~ allowed. 

You requ i re  tha n m o o  of a l l  persone havink i n t s ~ c s s t  i n  the 
- 

E 
2 property to be namafi as-defenaanta 9n t k o  aotion, ,  even though 

ai n e  are aoq:;&rlng by oonas~nnat i~l- i  %ha P%@I%, f o p  e x ~ n p l e ,  $0 
a* 
= 8 
E * 
G 3 use f o r  a toreporar$r perlod a right-af-way f o p  ing~eas and egyese 
g g  
rl 
LO aarose a manf s Z ~ n d  t o  a oonstruct ion area where work haa %o 

progresa f a r  the oanetruot ion of a dm, or  wh~tra we: are 
;" 
2 'g acc;ulring the  rig&% t o  l a y  a tempora~y pipelfnrj, where we 
z? 5 
,G 
Q) 0 
ca fA c f i n t t  peeol~, an agpee~ent  lrsith the owner an8 w ~ s L  oon&eula the 
z z - .- bV 
& 5 
a = p ropa~ ty .  R i g l ~ t  now, f o r  the Vetarans A&lnist;restion and 

& G 
< z 
P R  l n a l u a i n g  of f i ce  spaas the t a ~ p o r ~ r y  use o f  ralzioh Pn needed 
a 3 
22 in %hie ertlorgenogr, kmt wn 8on't &eslre  t o  aaquire the whofo 

1 I 

d 
P builaing. 
e 
G 0 .- 
5 3 z z  AN: ~ u ~ ~ o s b  you di12ng't know who owned the 
z 
0 PP 
a-l 

proper ty  that you wrrntea twmpomrgr rlg5:ht Pn, but tho rule i s  

Aram eo thaL you o ta r t  your a ts i t  without;  knawfng hlln an8 g e t  

your ordos. of poseession and use, (to you ~ l e t i r n  that you ought 

t o  bs allowed t o  go on an& FOX an awaril f a r  BJhatbver you are, . 

taking there nithou% l i n d l n g  out who the  owner 1s an& giving 

bPn. WILLIAMB: Oh, no. Cert;@inIy ure should give th@ 



ovrner noti.cc. g!ly objection i s  the roqu i r sment  that in the 

cases I mentioned, o f  the e inp le  and inexpctxleive oasernent which 

may cost  us $10 or $15 a geaP, we should be faroaa  to spsnd 
a, 

2 
$-a $250 f o r  p.n abstract of tktla going baa& to the  eouroa of tha t  
-- 2 I 
m a - 3 
5 :  

t i t l e  to a s o a r t a i n  the n m e c  of a l l  "the p~irsans i n  in tcr@st .  
a 
3 

CerGclnly  wa voufd asoer ta in  the owner of that  proper ty  by a 

s e e ~ a h  of the  reooret. We may go back l o n g  enough t o  o o v e ~  the  

p ~ r i o d  of t h e  s ta tu te  of l i m i l a t i o n a ,  Ve searoh the tax 
,=+ 
In 

reoorfig. ~qe f i n 3  out  who the  owner i s ,  jua t  the sane + acr if we 
d 2 
& '" - 5 
" a  > a were a o q ~ l i r i n g  t h i s  proper ty  by d f  race  purohase . 
z: 

% 
z E TRIG C H A ~ B ~ A N :  %hat i s  there  about the rule  that 

p r e v ~ n t s  your  dolng that? 

records to find ou t  who has an i n t e r e s t ,  don't you? 

MR. 'IIILLIAl4B: 011, yeo , we 60 ,  but under this ru3.o 
;n a 
a g 1% wollld requ i re  that . z~ I 

a 1 2: 
, Tm CHAIRffAN: 3hera is t ha t?  

MR. ?lILL1&%8: That i a  t h e  nerg language @pouring on 

page 4 ,  commencing with line 54, a f t o r  the comma, #but the  

d 
PI PC- 

E 
CW&D?HAM: Help would you want t h n t  worded? it 

saye that sometime o r  other  before you asas8 odmpsnsation o r  

pay it, you have to f l n d  and name a l l  persane appea~ing of 

ractord o r  known t o  t h e  oondomnor a i d  serve than. What is the 

exeot  objec t ion  that you have t o  that? How would you want i t  



MR. :IILLI&$B: I don't f e e 1  that it i s  necessary ~lt a l l .  

MR. ';JILLIB345$ 'So have suoh a provision in t he r e ,  t o  
* 
a 
E 
X -a 

have such an af f lmat ive  raquirement .  klc do f t  a g  a m a t t o r  o f  

couyse. We do i t  at o u ~  p n r i l ,  ff wa m i a k  a pel-son, %re fitill 
-5 

have t o  pay. It is our b u s i n s e ~  p roper ly  t o  oonduot t h 3 ~ e  pro-  

& ceeainge, 
4 x 
= B 
53 * 8 TE1Z i:AXB%AFi: Tharc was a, t r em~n8ous  o p p o ~ i t i o n  to 
z z  

the  o r i g i n a l  r u l e  beoauee it was so drawn tae t o  raise the  
d 2 
e .- 
- 5 - a  inferenoe--at l e a s t  to leave it ambiguous af~ t o  3fhrherther you had 
>. a, 
z e  < z  

$ 
E 

t o  Look a t  any r e a o ~ d s  at a l l .  You had every t i t l e  company in 
0 a 

e3 
a b-l the  country  on your neak about that .  
- I- + z 
fx %! o = JUDGE CLARK: Mr. ?42lliams, rnay I interject here?  
.-3 

That lappagel was t aken ,  aa it happens, from the Elinneaotl.: 

s t a t u t e ,  and i t  is in o t h e r  s ta tu tes .  By eke way, that  i s  
3 E.2 

po in t ed  out i n  a Footnots .  Tbf R very expression, f lpor~ons 
a; 
k 
e= known t o  the oondemnor\ G n p p o a r R  i n  them. I auppo ns you are 
B * .- 
5 2 
Z E  now PoZlawlng that in Minnesota. You would hnva t o ,  wuul8n"t; 
d "  
?L 

you? 

BE%. kJIL1,IMEt: Plot peoessarily. IJe t h ink  that t h e  

m n t t o r  of the  ee lea t ion  of p a r t i ~ ~ l  to he namea o.s defendmttr 

i n  a condernnatlon case L a  a qasstion o f  substanoe, and f iat R 

proaedural  matter. i;o %hiah ntt must oom2ly. 

JUDGZ @ % A M :  1 s %;hat so? 

TEE CNAIMAN: You see, you have a new in rern 



pracsedlng. 

MR. YIL%% &4 3: Ye s , 

TEE .l'r:CNBIm4&1: You go take the property and get title 

t o  it, and if a fellow has a rsoorded i n t e r e s t  i n  the proper ty ,  

t h o  point we raise is t h a t  he ou@% to be personal ly  na t i f i ed  

810 he oan oome in esld par t lo ipa ta .  You o a n t t  g e t  his proper ty  

by an i n r o q  dao~rse?l without giving him a chagloe t o  be heard.. 

Now are you going to f i n d  out who the fellow irs that  ought t o  

be given a reaaaonabf e hear ing  i n  oourt personally, unleea you 

are req~rireil, if R Ban hae a deed on ~ e c o r d ~  to look at it and 

name h i m ?  It is not  o f  ear to me Just- how you want to handle i t .  

MR. YILLI*mS: Ve would handle it j u o t  sxactly in the 

same r ay  a s  if you, a e  En at torney,  were foreclosing a mortgage. 

TEE C%AIBfAIJ: X would. examine the  t l t l e .  

MR. WIIdIAH9:  Zxaotly.  Tha t  La what ve &do. 

'I'Wiii CfI&LREM3: Then, why do you objeot  to a provi-  

s l o n  theit you ahall do what gou Bo anygay? 

MR. kjILLIAj4S: Just becnuso there L G  no more j u e t l f l -  

o$tion for  that than there is J u s t Z f i o e t i o n  in a r u l e  h e r s  that 

wou:l.d requ i re  anoh an a.ction t o  'be taken on the  part  of aame- 

le, i f  euoh a thing were boay Poreolosing a rno~tgage, for e 

p o a ~ l b l e ,  o s  any other l i e n  in a iederd.  oourt. ICt i s  a matter 

tha t  has t o  be left t o  the a inore t ion  o f  the pleader, in E B ~  

opinion. 



* 

mortgage, but under an in rem condemnal;ion prooaedlng the r u l e  

i s  drawn ao that yolx can get a good t i t l e  w k t k o u t  naming the 

Pssora omer. 

MR. :rlILLI&%S: mlgh:ht g e t  a good title, b u t  ~ ~ B P C  

is s t i l L  liability t o  pay oompensa%it;ion unaar tho C o n ~ % i t u t i o n  

of the ~ n i t e d  Statear f o r  the property taken. 

THE aAI&ZAW! I m e .  h a  ntem i f  you r n i ~ c ~  an owhar, 

You T s t l L f  g o t  the t i t%@ but he oould b ~ i n g  m independent s t l i t  

in %ha C a u ~ t  sf CXaima, 

BIR. WfLLIA&IS: 'Phat Lo exactly the paei'blon. 

THE GE:FIA;ERWAPI: Ho doesnlt want that. He wants a 

ofaanee to be kaa~t l .  

HR. 2$Xl;L18&18: VB don ' t vane that. We do lit at our  

p e r i l .  I want t o  say t ha t  t h r o u w u t  this mugram, with no 

rsstr iot ive  laneage  or c o n t ~ o l  a n  our aatzon, we have not 

been f loodsd wkth them s u i t s .  Lsavlng i t  out e n t i r e l y  % J O I X ~ ~  

no t  chslnge the exastitlg l a w *  

TEE C H A ~ ~ ~ M B M :  'Phe Pac t  l e  that i f  we say you BUR% 

name the owner o f  the  property of r e a o A ,  and yo%* ga on with 

your s u i t  and maks bone fiae effort@ to do that and ;you Bail 

t o  llama kl:-:i, ~ Q U F  theory  i s  that you aorm l t ;  get  t i t l e .  

HR. \f%%LXAMS: RQ, 

THE CWAIR+fAN: Or Bo you t h i n k  tha t  you would got 

t i t l e  and ba in the  porji t ion you alwsys m e  if you d o n ' t  name 

$ha right man? It %ouLi%n't defaa2; your  t i t l e ,  vmlould i t ,  if 



you fa i l ea  t o  name the o g n o r  aP record? 

SIR, ~$ItT-%&<IB: It ~ ~ 3 ~ 2 8  not  dofea t  our t i t l e ,  but w~ 

s t i l l  would be abliga-Lsd t o  pay that m a  oonpensatkon for  t h o  

propor ty  taken from him. It is o u r  buslneos ~8 3 a ~ y e ~ ~ .  I f  

we can't conduot a condemnation prooeeiilng eo tha t  we aan g e t  

a c lear  ti%Xe, Be a e r t a i n l y  cantt j n s t i r y  our exis tenae ,  Of 

course,  the ~ t t b r n ~ ~  Cf.ensra'J. has to apgpove Ghat t i t l e  and 

oer td fy  that  all. pcxrties have been maae deferndents, so that 

the oourt hag jurleciliotiun over them, That i s  why wa a re  80 

ca~eful in o w  instruot lons  in these things.  the^% are oer- 

tain oasos where we must be glvw some leewag. Wo must not  ba 

re.quired to make the samc sewoh for  w i l d  8x0-an-&are land 

tha t  we woul8 make if we were taking a site f o ~  an i m p a ~ t n n t  

publlo  builctine; i n  the heart of' a metropol i tan area, 

The point that  I want t o  make is tha t  when we use 

a e r t i f i o a t e e  o f  t i t l e  by titla: oompaniee, I don't: knov what 

kind o f  searoh they make. I don ' t  know whether they are giving 

us sveryboay appea~ing of recortt, but under %hie  rule--  

TEE CHAIRMAN [ I n t  orpoeing ]: Do you mean t o  BRY that 

under t h i s  r u l e  you are forbidden t o  take a cer t i f i aa te  o f  

t i f l r a ?  

Ma, ~J%%lT&l.%: Ha. 

CCHAIN48fJ: mat p u  have, t o  hzve an abstract and 

form your awn op in ion  about i t  3 

VILLI&IAM$: Nu, I don't mean tha t .  I mean that 



i n  o rde r  t o  pracea8 with t h i o  ao t ion  or Lo file a pa i t  oo~:iplaint, 

somot~ody muot show tho court t ha t  83.1 persona a ~ g o 2 r f n g  of' 

a ~ s o s r d  are namd aa GefendanGs. You have a l l  fseaPb a c ~ t k f f a a t e s  

of t i t l e ,  I em sure. Theya ro  l n s u ~ m o e p o l i o f e a .  Tkiose 

titla companf @a dona t ce r t i fy  that they have ma&@ a oonplete 

searoh of thaL reoor8. They oans t rondar legal opinions. In 

gome places it 18 contrary t o  e t a t o  s t a t u t e ,  and in o t h e r  ' 

places it is oontsary to a l l  the mles of the  b a ~  aseoointfon 

t o  . renaer  opinions. They a a n t t  give us opinione on cpit3~t;iontr 

of 123% 

THBE GBAZmAM: WonF% tth sour% ~ e s a X v e  the  o e r t l f k -  

c a t 8  o f  t i t l e -  as f o r  present i n t o r e a t  grmd as proof that  you 

hava the ovnoP sf record? 

MR. SftLT8%39: Borne 40. Some aourte, in ilistribut- 

ing the money, requiso the at torney making t h e  saarob Go 

appear and t e s t i f y  as to what he ac tua l l y  did  in preparing the  

aert i f iante  o f  t i t l e .  I think they 40; I think they shoul8. 

TtIZ GOPIAImAN: It i s  a vary si~aple thing t o  put in 

t h e  rule that any s e r t i f i o a t e  of t i t l e  by an authorized titla 

o r  t i t l e  insurance oompany may be acoepeed by the  aoure as 

&ma Pao le  evidence o f  awnsrshifiPp. 

MR. WILLTAPIS: O f  ctourge, i f  t h i s  C~mmitt@e f o e l a  

that  such a proviclion ie a proper eubjeot for et rxzle, tha t  i s  

not my oanoem . Psraonal ly ,  I aoni t f ee l  that it i e .  After 

a l l ,  a rule such as this should not be o o n t ~ o l l f l n g  up03 the 



\ 

coup% as t o  %hat he t h i n k s  LEI proper  svidence in order  t o  sup- 

port  him in paying o a t  money, f o p  example. You might h s e  

t i t l a  ao:~~panies t;h& would no2 be aoceptablo t o  the  cour t .  

TNF: CRAm4m: Of' course, thero are soores of s t a t e  

 statute^ that require tha t  generalky in condcrtlnation cnsoa t h e  

owners o f  rsoord shall be named, and there was an ovarwhelming 

r o a r  about the  o r i g i n a l  Braft, in whioh they aooused u ~ l  a f  

t tbeliahing any nooetlsi ty o f  looklng at the records. 80, I have 

a P e a r  that  we may have tremenaous op~osltion to a rule,  that 

doesn't provide in a reasonable way that  the owners of 

record shall be named. Just how you :.mu16 prove %he owners 

of reoard when you8ake c e r t i f i o a t e  o f  title or abstract, o r  

.whetnot ,  i s  a very simple ehing, 3 should th ink ,  However, I 

ciontt  moan t o  R T ~ U B  with YOU. T W E L ~  Just  dmnine ;  out tho 

d i f f l o u l t i e s  of getting a raze. 

&%any of the bar aeeocliations,  the American B ~ P  an4 

a l l  the r e s t  of them, roaeted tho orig%nal draft  becau~e %B :- 

didn't say anyth ing  about owners o f  reaord. Every t i t l e  

oompany in the oountry was marine; about it. I d o n ' t  think 

t hey  were f a i r ,  but they interpreted the r u l e  that way. ]Ct 

was an ambiguous rule. The Comaittee rea l lg  didn't i n t e n d  t o  

do that, but they  have made such a sten about i t  and they are 

so oommittsd on i t ,  that  it seems t o  me tha t  there would be 

grsat di f f iauI%y in gettfng p~ rule pasc3eb that waul& a t i l l  

leave  that sf%ua%%on. 



Rswovcr, go on with your o the r  ideas.  

E'%P2. DODGE: 1 uslxld Zfka t o  ask a quea t i an ,  Hr. 

Chairman. Now i~ the oituation alleviateid f rom youp poin t  o f  

view by t h o  o ~ d i n a r y  staEe s ta tu te  which you have t o  BolLow? 

HR, ~$I%14fABfB: We feel that  undeb the Act of August 

14% DOT)(TS [~nterpoaing] :  Zn sbat way is the mode of 

procedure more easy on you7 

MR. WILL:T-&iS: Bdoause we f e e l  tha$ t h e  se lec t ion  o f  

partios, the riming of dtsfenkImulCs, is a matter that the p l ~ a a -  

es determines as rr matter o f  law in h i s  disclretion, that  t h a t  

i~ not a matter o f  practice or pmaedu~s ,  bus tha t  that is a 

substantive matter,  Ye feel that ,  aa lawer, we oonauot theas 

proossd9ngs an8 n w e  the part;ios who  are  e n t i t l e d  t o  cozpsnsa- 

t i o n .  As a mgtter of f ac t ,  we lean over baokward. We probably 

name A great many par t r fee who have no i n t e r e s t  in the  p roper ty  

at a l l .  A l l  d u ~ i n e ;  this war and otf ie rwiao  u p  t o  the present  

t ime ,  we have ha8 no peal  a~Iirmatlve requirement that you 

should naDo ownere of reoord ,  but nobody hae aomplained Pibout 

our failure to do it. Wa have to g e t  a good t Z t l e  in the 

United S t a t e s ,  ~ r t d  a e ~ t r a i n l y  we cannot be payfng for property 

twice. 

MR. BODGE: The statutp~y language o r a i n a r i l y  in 



PIE. kKILLIAB19: 1 baltieva t k a l  most s;t;at@ s ta tu t ss  60 

have some such language as %ha%. Thare m r ~  gome, I belleve, 

%ha% ape s i l e n t  on  the  subject. I d o n ' t  believe that Arkanrrae, 

for  rpxnmple , has any proviellon at 'a&l, and I believe there  are 

BR. DODGE; 1% was not 8% all clear t o  me in what 

respeo t ,  th ie  itpnpage! $ p e e  beyonti the '  lanwage of the orainary 

atattnte, 

MR. WZLLIAES: The principal objection is that we 

f e e l  %hc.P, it f E a matter of substance, tha t  it takoo away a l l  

d i ~ o r o t i o n  Prorn the pleeiler. Xt itoesnit pennit ue t o  name 

t h e  owner an4 the ~ o ~ t g ~ g e e ,  f o r  example, when we want t o  take 

j u s t  a temparary aasement across the qarner  of his farm. It 

r e q u i r a a  us t o  make a complete s s a ~ o k  to tho muroe of t l t Z e  

and aecert;ain a l l  %he owners or-  recar8, an4 #owners of  reoord* 

1s iz.n w b i g a u ~ ~ ,  anoer t a fn  t a m .  Where you P"f nB a defeat  in 

the ohafn o f  t i t l e ,  where there might be a question raised a s  

to the valf d i t y  of a deed o r  as to the t ransf  o r  through eome 

administration procae8lngs, you night eay that a l l  parties 

a f f e c t e d  by that; invalidity are owners of reoorCt. It is that 

term that bothern us. #B do not feel t ha t ,  under a l l  the 

clraumstanoee, we ohould be foraera t o  make that; kind of neasoh 

an& to implead 211 those partkeg as aefendanta. 

SfR. WDGE: f am int;eret$teaa t o  knovr'wkxat the s ta te  



n t a t u t o r y  le.np;?.uage 1 n thEt  r e l i e v e s  you f ram tt lgt  ob l i ga tkon .  

s t a t u t o r y  language Ghat r e l i e v o s  us from it. Fio do i t  a t  our 

TRE CHAImlAH: Where theye i s  auch a ata tut s  aa th9s 

in a ~ t a t e ,  what do you do when you wre go~orned by the 

6 
4 %  

e t a t u t e ?  3hs.t do you flu when there 9 e  a s t a t e  otatuee,  a s  

there  1s in many s t a t e s ,  nhfch Bays that you name the  owners 

o f  rooord  o r  o ther  par t ies ,  even Pf t h e y  arc! not  o m e r a  of'  
& 2  ' 
2s 
- a  > a r e a o r d ,  knovn t o  you t o  have an intt~rsst? ?f iat  do ,you do in a 
z!E 

w 
% cage SSke %ha.$? 
5 

0 6 9  
63 
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~! j  MR. U I I L ~ I A M B :  As; 1 i n t l i o a t e d ,  we o o n s l a e r  t h a t  t o  
t- = 
e ?  
8 9: 

. -S 
W 

be a natter 09 $~bstf;anae. 
M 8 

TI33 mAXBIRMAM: I know, but what do you Eto i n  the 

case? Do you oomply w l t h  Cha statute or dontt you? 

t4R. ?lILL3A148: It may be t h a t  vts fol low it a c t u a l l y ,  

bu t  i f  we fo l low i t ,  we 8onit cto i t  becauee of the ~ t a t u t a .  kfirle 

do i t  becauee i t  f a  the  proper t h i n g  t o  do. 

TEE 0EAIfUIIAN: Da you get by i f  you don't? 

MR. WXLLIBHS: Of a o w s e  we do. 

THE ONAImAN: kThg 't you, then,  undes  this 

statute? 

BfR. YXLJ121ANB: Because p a  h ~ v e  a specifio rule of 

court here in Chs federal cour t  where the pPoceedinp; f a  f l l e f i  , 

v f tk  this afll~native requfrenant. 



TI13 C;IIAr334AH: A state statute fn the  co i i fomi ty  BYR- 

tom is an af firmatiae requi rement ,  Coo. 

~ 3 .  91~~1a48: U e  don't; think so. We t h i n k  t h a t  
w 
a .  
2 unaer the A c t  of Aucust 1, 1668, o u r  oonformity statute-- 

THE CWAfmjAN CfnterposlngJ: You don ' t  t h i n l r  the 

conformity  s h t n t e  slppliecl t o  %he question t h a t  p n r t i e e  shall 

d 
-x x 

be brought into the c&se. 
= z 
$=+ 
G 3 
2 p." HR, WI%LIXA%IS: Peg. 
a M 

TEE CWAIRHAFi: That 3.9 your thso~y , i e  i t?  

MR. k111-8T.IAMS: 'rle think that under thnt Aot we comply 

with t he  proce6u~al praviniona of the s t a t e  statuteo; t h a t  i s ,  
e 

'3 u, 
& ?  

5 .z ~ n e  method of servioe and-- 
+- -E 
g z Q-s THE CHBPRMAM [ in te rpos ing] :  I am afraid our  fede~al 

rul-es  are nll sold. Tlxe 811preme Court o f  the  Uni ted  S t a d t e a  

hasn' t  any power t o  make rulea of procedure on substantive 

 right^, and y e t  about a t h i r d  of - t keee  ru les  ape devoted t o  

~ u b o t a n t i v e  mattere. We regulat;e tha t .  

MR. WILLIAMB: Mr. Chmbers just remlnltea me that 

t he re  i a  no th ing  in thew rules, so fer as we o a n  see, that 

makes any req~~~irernent  f o r  the  naming of parties in any kind o f  

aation tha t  Binds i t s  way i n t o  feaeral court. I don ' t  know of 

any. 

THF CNAXRHAW: These are a l l  in personam_ ac t ion8  , and 

not . in . rem. . .lC 
There i s  that dif ierence , I will admit. 

MR. tJXtl~IN4B: If this i s  an in rem ac t i on ,  c e r t a i n l y  



the re  l a  no plsoe in here f o r  r e q u i r i n g  persona l  B ~ P V ~ O ~  On 

these .  If k t  is not  a p e r ~ o n e l  a c t i o n ,  there in all the more 

reason that it ghouldl not  be in h e m .  
+d 

2 
.$4 

m-p, TEE CIIAEQfAN: Isn't a rule that preaor ibea  who shall. 

be served a procedural tnn t t e r?  O u r  rulecl c e r t a i n l y  do tha t .  

ME, YILL~AMS: T h c t  proaedural, but o f  ooupee that 

corms i n t o  play o n l y  on the qusa t ion  o f  serving the par t i e s '  ai 
4 x z 
E== e 3 
g g  who a r e  nntnect aR dgfendants  i n  t he  complaint, and that  quee t ion  
& 
V) 

is left t o  the pleaBsr,  
; 2 
.E g 
- a  > a MR. LEHAEtJ: Eave you an alternative l a n e a g e  t o  sug- 
r " 
2 ; g e s t ,  H r .  'Wi lLi iuns ,  as n substitute?- zz 
-3 e 
-3 u, * 

E ME. ljILL.TAj4S: No. I just suggest that  we heave the 
*- 

F- 22 = $2 
a = complaint u n a e ~  the present Rule g( a). 
w 
E @ 

=s m ?-I 
2 E rh& CmIRMAW: And say nothing about who ehalZ be 
& % r 

.r E 
ZZ named and who shall  be e ~ r v s d l  

MR. 'IJILLIAMS: Yes, s i r .  You serve the partiee, tha t  

Rre n m s d  as defendante,  of oourse. You serve them in accord- 

anos  wfth these r u l e s .  

THE CHAIRMAFJ: I intarrupttsa yo11 and cal led  yon b ~ x k  

t o  t h a t .  Magbe you had bet ter  go uon with your discucslon. 

JUDGE CLARK: Mr. W i l l i a m ~ ,  could I ask a quortforl 

now? On ths matter o f  t r i a l  and the  methods, and so on, 

those mcbteser of n o t i c e ,  and BO f o r t h ,  I suppose hgve got to 

be regularized in Rome way. !Jhat do you do when you are fol- 

lowing a o t a t e  pracedure? ljuppoae t h e  s t a t e  procedure says 



that tho commissionerr; er.e t o  ~ l v e  notice.  Don't you h ~ ~ v o  the 

commissfones give n o t i c e ?  

MR. ~~~ILLIA838: Oh, yes. 
o-. 

2 JUDGZ CLARK: I mean, suppo~s in t h o  e e c t i a n  on trial 
z w  
0 g: .- 
L- W 
m R) - 2  

5 2  eJ 
~ g e  were t o  teko ou t  the  word %methoda, we igould have to have, 

X 
5 e i t h e r  by implicitfon or by eltprestl etatement ,  somethirlg t o  

LG 60V8P a t ,  
4 x 
= s 
z s  
Fi B 
g 

NR, ~~fL%%AMS: Ye@. 

In THE CNhlXRMAN: Something t o  take tho place o f  the  

s tate rule ;  

H 3 ,  WILS_~fAb!S: fC8s~. 

JUDGE CLt,lRK: Efthor t o  take the place o f  t h e  s t a t e  

rrldo o r  t o  a.dopt the s l a t s  r u l e ,  

Pin. WIL,141AHS: Than, of  course?, if you adopt t h a  

s t n t e  r u l e  f o r  oe rv ioe ,  that means :#e would have t o  pbandon the 

other  provision^ in this r u l e  regarding serprioe of process an8 

publication, service by reg i s te~e t i  mall. 

JUDGE CLARK: It r f a e n f t  the i n t e n t  her@ t o  go bbaak 

on the quee t ions  o f  aerv loe ,  and g o  on, This W R B  more t o  make 

suro t b n t  we c o v o r ~ a  got merely a J u ~ y  t r i a l  when that was the  

~ t a t e  practi~e, but a l e o  whese it nae a three-nan commisnion, 

and so f o r t h ,  

THE CHATRHAN: In other  wordg, the  word nmstho4* 8,s 

used i n  t h i s  rule bas on the nseumption that  a t r i b u n a l  pro- 

vidad by s t a t e  la% uas Gho thing thgt  f ixed the  compensation, 



and li; might no% he A JUPY: It mlght be soale usher  k i n d  o f  

t&ke c e r t a i n  steps. That word "methodn was stuck in here ,  T 
+ 
B) 

22 
4" unders tand ,  t o  make it c l e a r  t h o t  3.P t he re  were a commlseion 

under $%ate  law th8.t; want a n t o  the details of t h e i r  awnrtil 

proceedinge, they shoula Pollow tho method preficribed by s t a t e  

l a w  in such d e t ~ f l s  a8 you r c f e r  t o .  There is a queetlon, Of 

bQUPS$?. 

R T?hepe hws to be gome provisfan mads 

if you are going t o  f o l l o w  that  ~ 3 y ~ t e m  of h ~ v i n ~  t r i a l  by 

comrni~ltl lonors in the  f i rs t  i n s t n n o e  and then  an nppea.1 or a 

t r i a l  d e  nova by a court  and jury. Thore has to be some wtly of 

getting i t  Prom the one t a  the other .  

YH;! CMIZXREIAM: If you had the t h lng  t h a t  you want , 

a provision that  the  federal s t a t u t e  would c o n t r o l  about the 

tribunals and t h a t  in t h e  absence 09 a statute, the re  be a 

jury t r i a l ,  that i e  a l ready taken care of by f ede ra l  ru les .  

The a e t a l l ~  of 'the Jury are taken onre  o f ,  a n 8  we wouldn't 

h:we t o  u c c  %methodH or anything else. 

MR. XILLIAMS: Yes, a i r .  Of course, t h e  propoeal  

Rays that t r i a l  shall be by bourt unless the jury i e  demanded 

by the pardy. Ye triad t o  adopt ,  in e f f c o t ,  an much a s  

poss ible  axacely tho provieione you now have an jury tria-1. 

ft has been our whole objective throu@;hout the c o n s i d e ~ a t i o n  

of t b e e e  r u l e s  Lo a8apt y o ~  ppre~ent r u l e 1 :  t o  o u r  pmoeedinga. 





pxaoceofiin~. .rlxnru you n:-:no all. t h o  ~ , n r t i u e  Zn a ohadn 02 

+d 

a, 
2 one; but any:::oily namad 28 dafaniisnt IIho f s i l g  t o  annsg-~sr can 

8% zng t ~ n c  &n ?&kt F U ~ U P B  and be hensd on Che quo & ion  

CfgnI:QgQT: Do you i n t  oppro t  I;'Ptio rl t le t o  mean 

%'st n f t e r  the  case i g  aloned, ra iann onn come in and ofi"cP 

proof"? aept;'alnly tha t  nanc't o u r  intention, I think "ed112L 

moent  wan t;!.ia,";&@.lan the (301trZ; took up eke ma%tor of prbaf Fin 

t;n v ~ l u e  aria P i x e d  the t i m a  Por a honr)bnp; of t h n t  ovldonafa, a 

f o ~ l o ; s  oorald Goma 1~ on t;lrad point a t  Ghat t2nd and pkXX 

&Ion:': 'itfth the 0 t h ~ ~  paorlo raha had boan nnmsc% %nil put i n  svf - 

i t  at any la t e r  Bat@. T f  t h o  r v l a  roaas th.aC vag, $3 trn113-2 ba 

s I 123~.ve no objnctiavi Go if at a15. %ha way you i n t ~ l n d  2%.  



%Ian% the  t h i n g  reopened from t h e  t o  time over n period of years ,  

TRX CWAIRj4hM: It ought t o  be pla in  in the r u l e s ,  if 

it isntt , t h a t  the  right o f  n non-answering defandant t o  pu t  in 

ovidonas 3 s  Li:;Lited to the time whsn the caeca i~ belng tried 

by the court, t h e  0 t h ~ ~ ~  are patting >in t h e i r  proof .  U 

he dousnft , he i s  out .  

aj 
E$R, WILLIAlrlR: Yoo. I t h i n k  that % a  a l l ,  Mr. Chair-  

TME CR&XB$A%d: We haven 't had a writCetn report  from 

d 2 
c '- - s you E bout ' thl8 Z ~ l t e r  draft , have we4 

TRZ FEAIXQ4AN: kSonXd i t  bs t o o  mrloh to as8 yau or 

your  s t a f f  t o  taka  up this l n ~ t  draft and coma baok as goon 
- 

W 

% as you possibly oran isith a ~ ~ r i t t e t n  statemant, ssction by sc3o- 
2 %  
2 6 
a: 

t i o n ,  making your  p o i n t s  about them, 90 that  o u r  further work 
z z  
8) 

~5 on the  r u l e  cou38 he arseiatoa %bat war? 
6 
2 MR. :fILLIAf+FIB: Xeo, 1 woula be glad t0. 

TIIE CHBIRP4hTl: XL *would be holpful t o  us. 
' * HR. WILLIAMB: InciBentalLy,  X don't know tha t  f ..:. 

ind ica ted  P f  ret what the suboomeartttee ha8 done, but in Deoember 
& 
E 

Hagor Tolman gave us the d i e t i n o t  impreeraZon t h ~ L  the sub- 
, % 

g % 
.2 3 
-w 

commZttes had sgreed t o  l i a f t  con foml ty  t o  those actions i n  

which t b a  e x e r a l ~ e  o f  the ~&gh% o f  eminent domaln of a s t n t e  

wufi involve4 and t o  strike, out; of the redraft the provision 

f o r  conformity to s ta t e  proaedural statutea ttn all canes. 



I d o n t %  k:mw whether o r  n o t  your suboom~ittee has gone tha t  f a r ,  

but  i f  it has anB if the Committee is g~;olng to adopt t b z t  vie%$, 

of naupne eh&t takes care o f  our p r i n o i p a l  o b j e ~ e l o n *  

W 

E ,JU30.Z CLARK: Z a m  a.fraic2 tha t  wont a little beyond 
z, 
.- ; { - 3 what we hiia in %in&. The Major oarresponded With me alt~rwara, 
c5g 
0 fp  

2 ~116 I  id tha t  1 though$ wo oouldntt be considereti as having 

THE CCIIAIRfIAtq: You a r B  ref errlng to the olauee about 
- 
*.I 
LO condemnations othar than by the UhitcsB G t a t s ~  that get in by 

- B > QJ 

z = 
=XG 
€L. z JUDGE CLARK: Ho. T h ~ M a j o r  ha? been verg 'aa t l i ie  in z 
0'3 
0 e 
'a bA b eXieving, with Mr. @&1Liarns, that the pmvkeio n UP R u l ~ l  & a) 
5.E 
t- -E = 
0 G 

on t h e  aomplaint , which is the ordinary  provis ion  on the oom- . 

p l a i n t ,  ehauld govern here and that %hero ~ h o u l d  not be speofal 
L 5 
-=z 2 
s 2 provisions. O f  ooures, Lam willing t o  say that i t  i s  a v a r y  
z 
+ 2  l og ica l  th ing ,  I t h i n k  you are right that %e hnes not 
a 

, 2 attemptea in %he r u l e  t o  aefine what indiegeneable  p a r % i e ~  are. 

There i s  no doubt about t h a t .  Ifowove~, .  I wrote the Major that 

I thought he wao going a l i t t l e  beyonti we oould tlo, and 

what Z have in mind i n  af a o w m  what the aairmwn has said. 

I take i t  t h n t  Chis provfsion cis to n o t i s a  orrae perhaps the 

t h i n g  a,bout vhiloh the great sat ob jec-tion dentere8, 

T-EE GHAImam: You mean aaming dtjf @ ~ & & l z t ~  o f  r eco rd  

and a~rving them. 

JUM~E CLARK: Yes. Xn v l e > ~  of that ,  the PlgJor ha@ 
L 



assumed, I t h i n k ,  a liCt;le more than I wes r ~ r d y  t o  gg and I 

t h i n k  probably. %ha-fi Judge Do~onhlorth w a s  ready t o  g o ,  that  we 

co~,;ld in any worth-while say ~-%ttLsapt to su@~e;est a m7.e whioh 
z a  
2 pcpha;gg i n i t i a l l y  ;re might have adogte8, I rsfse that; h e ~ o  
G m  
.- ? E 
a ai - again s s  a prnc t iaa l  aatter, I &oulrf think t h a t  Sf % ~ e  were 
Eig 
8 

cCart;lng :.anew, there would be o a r t a i n l y  a g ~ e a t  &eel do  be said 

G Po r  w k m t  you have i n  m%nd, but as it stantie, t h e ~ ~  has been .the, 

mst elcEsnsive abjecltiron, 2nd poeitioncr have been taken by 
$=4 V) 

people a l l  aver tfle oountrg. APEJ we 8-hla to  Bisrek;;asrd tha t?  
d 2 
c2 .- - 5 On the othor hand, Pjhnt we have iter.tt i s  of course 

buttrecrssre by t h e  i"r.ot that i t  repraesn t s ,  I th ink  f a i r l y  

generally, 8ta.L-e s t a l ~ t e s .  Of: course, that i n  fairly easy to 
b- E 
E B  
c3 % rju;?;>ort;. Bu-p?o~e ob jeo t iona  new soma in. You ~ ~ Z e r r e a  t o  the 
L S  
tiz 

w = Minneeotw statute, wk~ich docee Juet this. If you ape in fact  
: i!l 
4 2 
2 2  

c7o:i.n~ a u b a t a n t i a l l y  the Bnmts thlng, may it not be desirable 
2 3 
t-2 jast RB A mat tor  of  ge t t ing  ahead, t o  be able t o  say g o  in a 
ai 
3 r u l e  and t h e r e f o ~ e  g e t  the  benefit  of that mnah support f o r  
e! - 
CU 
PO 0 2 ka 
.2 8 
z E t h e  r u l e  as ~8 ga t o  t h a  country, so to  peak? I think 1% i s  
6" 
;2: 
d s moro a problara o f  hov we shall proaeea froln %hi@ po ln t  i n  view 

d 
PI 

of the history of our provious attempt.  
- - 
m~ 
69 0 z 2 
CL -- MR. WII41.I&HB: 1[ guggest that the vay do elirnlnate 
, % 

2 % 
.5! 3 
+d a 

this c o n t ~ o v s r s i a l  i e s u s  an& the oompLalne about i t  3.8 t o  brt 
z 

a f l s n t  on 3.1 @n$&se%y, 

T%X CIBdLImfhN: We were s i l e n t  , b ~ f o ~ a ,  ~ n d  you he~rd 

%hat happened. Tho e toa i c  bolnb wasn't in i t .  



MR. 3XL'P.i%:f,aHS: f .4; %me Q misconstavot ian a f  the usrda 

%kist; were used there  and t h e  fetw that  somebodly vas gu;oing t o  

$&kc advantage of t h o s a  worG&, 

TT93 C E A S m M $ :  Xt ugs th8 oonst~uctSun ths t  %;hey 

plecea on the mle Ghat; you didn't; kavc? t o  pay any sttention t o  

t h e  3~eo~rBed  3Antsrea-E;~ or waka any e%rBa;t7$ $0 %%nd out  F P ~ O  ha& 

rscorded % n % e r e ~ l g .  Tkiat WZB %dIkaa%?o the  $ire! cmnt  ad, 

JUw:C DOtMOR'PR: Mr. Willtarae, hare you before you 

t h o  l a t a s l  Br&.Et of o u r  proporjet3 rmle? 

Ma. MILldX&4S: Hes, sir, I ~ e c e i v e d  i t  goaGsrday 

through Mr. Washington from Judge Cllmrk. 

3 U D l U  I)OIPz!QRTH: On page 17, i f  your draft is the 

~ m s  a e  mine ,  in the mladla o f  the pngo k t  says "RIAL. 

MR. MILJZ&%IQf;: Yes, sir. 

JUWF: WM'CJORTH: ;Down at the b o t t o ~ ,  Bogln;ling with 

line 230, is new laguage  which h a m  t been before the  Gomi t -  

t e e  before. X t  3,s now propb~ed t o  be a par t  of tho pule.  1 

~jrOlL sea4 i t .  f t  i n  not  vary long. 

HThe t r i b u n a l  o r  tp$BunaXs befops %hioh and t h s  

methode by 'ishich the i e ~ u e s  and compensntion are del&~rmined 

and aarsrae& eh&l be as f i xed  by Aat o f  Goagress, where an 

Act a f  Congretef: presorlbss them, and i n  the absenoe of ~ u a h  a 

e t a t u t e  o h a l l  conform, as near as may be ,  to that preeo~ibed 

by t h e  law o f  the s t a t e  tJll~r~ the p r o p e ~ t y  B O U E ~ ~  to be aon- 

demnstl 9 s  6% tuat ed. @ 



Isn't that a x a o t l y  what you m e  doing at the preaent  

' YLE~? 

NX. I#ILLI&%S: Yss, sir. 
CJ 

2 JUDGg WPWXWW: So, t h i s  would not  subject you t o  
g ,  
0 e 
'C w 

5 g 
'2 

any inconvenZenae Ohat you are not ~ubjecf t o  n t  the  present 
Q 
h m 
,-i t2ae ao f a r  aa t h f ~  partfaulas" pa in t  b ssncmmad, 

6 138. WELLINS: Exoapt; f o r  the poln% we previously. 
z 

= s 
E 
G 3z 
2 $ 

dtecussed, i f  we stwve in aocordanoe with the provAs5onr~ o f  
A 
m this r u l a ,  ue w i l l  be fnoea again with tho qusetion of adBfL- 
6 2 e .e - 
8 " 9. 

t i o n a l  serviae and msthnde by whiob you groocle8 Pram the oorn- 
> B) 

z @ 

< z 
% lniseioners to the jury, f o r  example, on new trials, all in 

m S 
OE9 
0 s 
a G3 ac~ordancte %&$;A the  s t a t e  s%88;ta$@s hn o~der+ ts fc;bllow out that 

X - .- 
k- -z 
= 2 
o z  prooe8u~e.  In other  wards, X don't a d t l p l i o ~ t i o n  of ser- 
:a 
GtC @ 

h 

E -EL vioe  and publiaaticn onota we have done i t  under tlxis rule. 
!-= 2 
r n w  
4 2 
2 2 SU-DGZ BOMIJORTN: I don ' t  t h i n k  this contempLates 
; 3 
I=- -2 any suah cl%%ficuStg as tha t ,  
a 
P HR. klILLIIIMB: ?less I underethand you didn8t; contem- 
e 
w 0 .- 
3 ;  
5 z p l a t e  it, but at the same t lxncl f - a ~  just at~&f8 there  will be 
d "  I z 
D -i- 
In nome oonfuslon fal lowing from the uoe of t ha t .  

d TEE GRAIIPMAE: That aay be eo. %hen we were t a lk ing  
3 m 
$-$ z 
@ G about the methoae o f  the t s i b t ~ n a l ,  we weren't ~efe~ring to g 5 

\ 

I% 
2 3 
W z %he serlrtoe that had to be made when the auit  wa8 Incltituted-, 

but to tho notice of t h a  hearing by t h e  tribunal and details  

o f  that kftknd, 

MR. WXLLIAHB: XnciBentally, 14r. Gh~iman ,  may I say 



that t h e  reason we ha*reng t cornmentea up t o  d a t e  on this draf t  

of  t h e  r u l e  i s  t h a t  we orem t o l d  by b I e j o r  ~o l rnan  that the sub- 

committee wero working on a re-draft of t h % ~  rule  uhloh,  %rhen 

co;;~pleled, waul.& ba submittsct t o  us Pos comment. 

TIIF$ CCHAI&fIEIAM: %%ere is a re-8raft o f  t h i s  aery pro- 

v i s i o n  that ve have S Q ~ O F ~  US, 

HR. 2 l C f J I A H B :  It3 t h i ~  the re-draft that Elajos TaLmern 

had i e ? ,  mind? 

TIIZ CBSmm: I don't; know that  Major Tulman saw i t .  

Ha 19 ill, Didn't go11 fiefid t h ~ t  over to the Departraent yertsr-  

day9  

S'tTME j:LKIM: That is %Mp3 one here, f8 the 

one you have been raading,  Etr. W l X l i a m s .  f think it ought to 

be sagit that Elr. fdillicame ie *gee oorreot  thoat the Xajor has . 

said right along tha t  he waa B;oi:?g t o  submi* a revision to the 

Departmsnt. There i e n  't any doubt and i t  oup;h2 to be quite 

clear that the Mdor  has been very strsnuous (1 th ink  perhapipe 

I am understin%ing 12) against the two provieione s t a t e d  in 

th i s  ClrafP1. That i s ,  he has beetn, as I t a k e  i t ,  substantie\llg 

in aaaord with Mr, W i l l i a n a s t  vLew. I 8on' t  knos of any 

AH: Yau Rtean he has %&en the p o s i t i o n  

tkiat inntea4 of confolmity to gtate s ta tu te  where there is no 

federal s t a t u t e ,  be %ants t h e  t r i buna l  to be a jury? 

3UKG; GXBARK: The=% i~ k t ,  Fha-t i s  one. 



CEAIm&m: There i a  no quse t ion  shout %hat .  

JU3G:I: CLARK: ' Tha other is t h a t  he wants the p r o v l ~ ~ i o n  

o n  t h o  oornplafnt t o  be slmply the  aomplalnt unear Rule (4(a). 
rV 
'a 
E Ne has oorrespondtld v l t h  me at great leng; thabout  i t  and has 
; { 
W 

g 25 
a a 

%ranted to submit, on behalf of the sub~om&ittek, w d r a f t  which 
h rn 4 

:gould emboay thoee two f e ~ t u r e s .  I tlald r l @ C  a long that  f 
A 

aj 

4 x 
t h o ~ g k t  that would be going m.al ly  &head of our conetftuenag, 

= 25 E-== e 3 
g sa t o  speak. B u t  from RPI, r3illiams * s tandpoint ,  he i s  quite 
Fi 10 

jue$ff ied in what he says now, that he weonff;  called npon t o  
ti g 
c *- - 5 - a 9. Q1 

oomnfent on ft, that  ne never BIB resolve that p o i n t .  That is 
2 M 
4 = 
Q" f 
z f quite true, It fir-len3t been raeolvls8-to this day a e  f a r  as  the 
8 6 9  
0 s 
a V) 

5 .ti saboommittee io oonbarneet. f n f got ,  the  MaJar has %rtl%t en 
t- z 
E m  
0 2 
2 6 

eeparately %a me that he thought inuoh I of the value o f  the r u l e  
- 
cd @ 

A 

5 -E would he daetroyed. If the #ajar rsere here, there is no doubt 
, z g  

a 
2 5 thgt he uoul& argue very strnuouely on both thaae points .  

3: E 3 
14R. WnLfRMS: Of a a u r m ,  those were the two p o t n t n  

r e a l l y  in oonLroverey no far  ae we a r e  ooncerne8. ff those 

are s l iminated ,  we have a Pu3.e and,  I t h i n k ,  a good one. I 

t h i n k  it w ~ ; . l l d  be a aretdit to the Cumi tLee ,  and I thlnk it 

6 
2 

would be generally aacletpte8 by the bar .  I th ink  i t  would givtl 

- = g 3 
23 

Z; cedurc?, JUAL about w h ~ t  we want. 

JmBDGE CLARK: I am frank t o  sag a a  a member of the 

suboommittes , if we were starting anew ~g i th  this, I orould 

c e r t a i n l y  agree, but what are we going t a  do in the s i t u a t i o n  
- 



we a m  now i n ?  

TIIE CPIAIRthI-?: That may apply to  the question o f  

looking at the records t o  see who has an i n t o r e s t  in the 
*-. 
41 

2 
G -a 

proper ty ,  b u t  f aon't t h i n k  ths bar genera l ly  has taken  any 

pcarttcular poeiGlon about ;&ether, i f  there  i s  no Peaera1  
2 

s ta tu te ,  there  should  be a J w y  t r i a l  or those should be a 

5j 
x trial by the tribungl whioh the s t a t @  piovides. I Lhlnk 

= ;; 
Er . 
G 3 

2 s the bar gencs~allg has not been ~ t i r ~ e d  up about that at a l l .  
& 
m 

ExoepL for  the  a t t i t u d e  the Congress ~ a y  have taken about i t  

o r  soraething of tha t  kind, - i t  has not  ye t  dnvelopnd any oppo- 

m 
2.z z - -- HR, ';JULXmS: I don't thlnk you w i l l  have t r o u b l e  
b= E =: 
0 E 

L Q  bl 

with Conpetkte on the Jury trf al provision. An you go2ilt; out ,. 

bench and the bar hsve matie no objec t ion  to that, r e a l l y -  

The r e a l  aontent ion has bean on tho o t h e r  t h i n &  

THE CBALWBJ: There were dertails, of course, but 
E < 
E 

M 0 
the ro@ mainly turned on the q u e ~ t l a n ,  the wag t h e  thing s tood,  

.- 
5: 
a $ 
S E  
d *  

f i r s t  that there vasn4t any requlrenent tha t  anybody who had 
ZZ 
a 
3 a reooraed il.itereet be aerve8 or g i v e n  any not ics  ~t a l l ;  

- 
rn 
% 2 
@ w 
E -5 There WRB n0 requirement %bit  an^^ efiopt: be anda t o  locate a - z 
g 1 
.o 3 
.w 

Zz 
Ban, t o  find h i s  reeidence or sarw h i m ,  or anything. No% 

sven an affilfavit wtle r equ i red  of the p l a i n t i f f %  lawrer t h a t  

he .wag unabzble to locate a man. R e  aould gublf sh nt e ill, 

without any showlag at a13 that the par%icular def enaant could 



not be re~chod g c r ~ o n a l l y .  Hs micht even be a r e p i d e n t  of the 

s t a t s  where the  land w a g  l ooa ted  and the suit was brought. 

That created a row. They thought that  most s t a t e  

s t a t u t e s  tha t  dea l  with publioation require that before a sum- 

mons oan be publi~hcd so as t o  be b ind ing  on a defendant;, t he re  

muat  be a =a f showing that  t h e  address 18 unknown or 

cannot; be artcertained by reason@le dil2genoe. Some s t a t e  ' 

s t a t u t es  go fur ther  than that an8 require. not only an aff %davit, 

but an order  from the  a a u ~ t  nfiiah i s  bn. %he na tu re  of a finding 

a f  fac t  that e f f o r t  has been made and he own 't' be located. 

X heve alnays thought that-in the proteation o f  the 

v a l i d i t y  o f  your oonatsmnation daarea, i t  waul& be v ise  in a 

r u l e  l i k e  %hie Lo say you oould not  publish a @maone unleee 

you had made a showing ancl got a f i n d i n g  like t h a t ,  an orcZer 

f o r  publiacttion or iomtlthing tha t  was a dsterminaCian o f  the 

fact that you didn't know %he fellowor, beoaune i f  there i g  no 

a o t i o n  by the o o w t  at a l l  on that and if plaintiff ' 8  lawyer  

In a oondomnation ~ R Q B  oan publish at w i l l  wi thou t  any showing 

. Chat ha doesn't know the man's re&i4enoe, thn"c~ellow ow oome 

in years a f t e m a ~ d  and aseail  the valZ4ity of %the BecPee; 

aJheroas, if ho maae a shawing and got an order ,  its determina- 

tian '3c~ouId be the baeis  and t h e  mas? but!h3 nof; come In af t 8 ~ -  

uard. I t h f n k  ths de&z?esa wou1.B bc foPtiBAed if you ha3 some 

roq t~ i rem@nt .  T t h i n k  t h i s  nenr araPt probrrbly puts in 8ome- 

thing .o f  that kLEinB. There ~ R B  to be some kind of showing made 



tha t  you o a n j t  find h i m  o r  don't: know h2~3 rcaidenoa. There wns 

a howl about that go ing  on with the plaintiff"t" '  l ln~ryes d s ~ i d l n g  

t h a t  f o r  himself wi thout  any pre~entation of f a c t s .  

I e  there anyth ing  e l ~ e ?  

MA. VXLLIANEI: No, exaept that I would l i k e  just Co 
cr) 
s - 4  empha~tize the p o i n t  t h a t  you m ~ d e  there. Were there  not  suoh 

aj 

4 %  
a showSng, any defsndeant oould come in ;gear@ l a t e r  and open'up 

= 25 I 

z=- 
% B the p roceed lng~  and be heard. q m  

; 2 
c .- - 5 
'La. > a 

HR. VIILESAES: That  i s  exaotly orhat I mean by say ing  
2 

tha t  we take  or? t hke  rirak a$ our p e r i l .  We d o n N %  want that to 
0 e 
ca Ul 

2 E hragpen. That le why you oan be perfeatly astrured that we w e  
'- 

k- -E 
M J 
0 = as going. t o  name alL the p ~ r e i e o  ttlat have a ~ompen~lrnhle i n t a r e s t  
W 
E @ 

%-a sfi in th2s propsrty. 
: 
.;e E 
~2.3 TWT?: CPIAIRM&J: The parties don!% f ee l  tha t  they are  
@ 3 E 2  

s a t i a f  ied vi.th being ignored snd havihg to hise a lawyer some- 

t ima  aPterwarcIt3, a f t e r  the land has gone. Such a ilefendant 

would no% %be able t o  g e t  fnto the cour t  i n  hie own juriediotion 

and have hin property oaluea, htrld ha would have t o  come down 

to the  Court o f  Claiae cula i n e t l t a t e  ebn inaegetndsnt suiC on U s  

cons t i t u t i ona l  right. He i& natr ~ o n t ~ n t  %o bbg l e f t  &n that  

posi t ion.  W &  %ants a chance to aome into the oourt 9n hie own , 

jurisdict ion ,yhnro the  land 18 aktuatsd and get h i e  cofnpenea- 

t i o n  without having t o  go t o  Vashington for i t .  

MR. WILLIAMB: That  i s  exactly whohnt we w ~ n t  him t o  



40, too .  'sle d o n ' t  want two o r  throe  Larss~itfi p;rooeeding out of  

one condemnation procetedfing. T h ~ t  i s  our  %&ole objective down 

THPIIE GWALBfAN: tle a ra  very muah obllged t o  you for 

coming down and, if you w i l l  t &s t h o  t r o u b l e ,  l ook  over  t h i s  

a r ~ f t  and g1vts us in wrlttcsn fom any ooantanf;o you want  t o  make 

o r  auggostione f o r  ohanglng o f  any provision , inoluCling %he' 

t h i n g a  you have ment lonsd 2 h i ~  morning. 

JUWE CLARK: Mr. UiZl l rame, when you Bo that ,  on 

page 21, d e a l i n g  with complfance with s ta t e  psooetture, in the 

note  you w i l l  see a query l a  r a l e a d  aa t o  tho extent  of the  

s t a t u t e  and whstllor i t  may not inolude two JoBiffsrclnZ; thlngs-- 

whether 1% may not be condtsmnatibn in the feaeral oourt by the 

United Sta tes  under s t a t e  o o n s t l t u t i o n  or s ta tu te ,  %hiah X take 

it sometlmea ha~pens  by pernieeion, tha% the &tat@ o o n o t i t u t i o n  

gives permission t o  the Unite4 S t a t e s  to a o t ,  an& so on, or 

whether i t  mcaJI not be oondemnation in a rederal aourt by 

s t a t e  agenoies. We ra i sed  a quefition there ae t o  whether per- 

haps that ought to be 8ivitied. I am not  aeklng you t ; ~  answer 

i t  mar. Perhaps you have notefl that. 

M3. tdIL12fAHS: Y s s ,  sir. 

JUDGE CLARK: bJi'll ;gou comment on that? 

HE. ~4ILL.IAMS: Yes, a i r .  

TEE OHAIR4 AR: Fhank you. 

MR. ?lILIdIAMS: Thank you very muoh. It i s  a ple~sure 



to he here, and I want especially to compliment the  CommiGCse 

on t h e  f i n e  work you cluing on thege ru les .  

JU2QI5 DOBIZ: Thank you. 
I 

[ A t  this p o i n t  the repreaentaeives of the  Department 

of Jus t i ce  l e f t  the room.] 

T H E  CGRAIRMAE3: Are we g o i n g  t o  t ~ k e  up now t h e  quan- 

t i o n  of t h e  ~ t n t n s  of this r u l e ?  I t h l n k  we ohould, unless the 

Cormkttee has another  idsrs,, 

JUDG?. IX)NtlORTW: As t o  what aae are going t o  do about 

i t ,  you mean. 

TB4: CRAIR4AN: I hEve the  i d e a  that  maybe we ought 

t o  consider  ~t Zes a t  this provision about whather we adopt 

conformity  t o  state t ~ l t b u n a l s  or ~ ~ b ~ t i t u t e  8 jury Lrlal right 

through %where there i~ no f adora l  etntute .  We might d s o  oon- 

~ i d e r  seoondly the  quont ion  o f  whether the s t a t e  practioe in 

t o t o  i o  t o  apply to aondemnations that T ~ R G ~  the federal courts 

on dZvers i ty  ground. After  what the A s s i s t a n t  Attorney General 

hae ~ra ld ,  I would bc i n o l i n e d  poe~ibly t o  toke this provision 

in eenaing out  s r e v i s i o n  to the bar: H'fho tribunal before 

z$hrhioh and the aethoa by -&rich oompans~tion 3.8 determlnad shal l  

be as fixed by Act of Congros, where an Aot of Congresc pre- 

soribee the@, and in the absanae of suoh a e t a t ~ t e  shall 

conform, ae  net2r aa  mag be, to that prencribod by the law o f  

t h e  s t a t e  %$here the  property sought to be oondemnea i s  

T h r t  would be stated stir one alternativtl, ~ n d  then 



p u t  another one in that; reads, HThe t r i b u n a l  by whioh ooapen- 

where an Aot of Conrrsss cavera the ground, 2nd in the absence 

of a feaeral s ta tu te ,  shal l  be by jury t r i a l  Pf %ha p a r t i e s  

demand i t ,  othem+isa by t h o  oourt.* Put the two things out rand 

eeo u h ~ t  r e a c t i o n  we gst t o  3.6. 

KR, WX#E: Would you lnnve in the words, #and the 

methods by wh2ohR'7 

THE CRAfmAlJ: That fs a deta i l .  X think tha t  ' l e  

open t o  a l l  kinas o f  misoonetruction. 

DZAR 'ti4ORGA1J: 90 do I. 

TEE (IWAmjZAN: I am t a lk ing  about the  general idea.  

I must .say %ha% persona l ly  X have been againet this i d e a  of 

s t ick ing  in a jury t r i a l  whera there: ii~~ no fedleral statute, 

but he i s  ao confident; that wa won #t have' any trouble with 

Congress with Zt , maybe Z have been wrong ~tbou t  it and i t  m u l d  

be be t to r  t o  l e t  the feaeral tribunal stand where fixed by 

law and then provide generally f o r  a f l a t  jury t r i a l .  You 

d o n ' t  have t o  uee t he  wora "methodsH then bea~use  the method 

is all. f ixed  by our r u l e .  

The o t h e r  thing tha t  I t h i n k  L a  o f  Zmpartanoe i s  

th ia  q u e ~ t l o n  of provid ing  f o r  ounformity t o  s t a t e  psactiaa, 

in d ive r s i t y  oases, The res t  of it i s  a que~f;ian of minar 

d e t a i l  about  the rule .  There is some p o i n t  hs has made that 

t h o  thing ought  t o  be trimme& up a l i t t l e  b i t .  We idant to be 



c lea r  t ha t  if a man doeen % anslaer and nantsl Lo pu t  in evidence, 

%, he o e r t a l n l y  hns to 80 i t  when the, hearing takes plaoe as f ixed  

by the c o u r t ,  can& no t  a year or two l a t e r .  ThRt  i s  o b v i o u ~ .  

Ke also made the p o i n t  tha t  i f  he 8idn9t krlon who 

a l l  the defendants were aria if he oouldnqt start  the proassding 

u n t i l  he had saarohea the reoard ,  there would be @;rent; delay 

and he couldn't get imsediate poaseesion. - 80, we suggested in 

our meating thgt thut be f ixad up so th& he coula naae those 

he knew at the &ita~% an4 then bring the othora  in l a t e r ,  but 

he poin ted  out that the atring that  l p l  t l e d  t o  that defeats 

i t s  purpass, beoause until you nnme them you can't do ~ n y t h i n g  

and you can* t g e t  an order  o f  poseeesion. Tfie rule obvlouely 

ought t a  bo pEtchtsd up t h a r e  to aay tbst the  thing you o a n t t  

ao untll gau ,have  ought him out an8 served hin i t 3  t o  deckact 

on h i s  oompsns~t ion,  hut you o e r t a i n l y  ought to  be able to 
I 

g e t  a pre l iminary  o rae r  for irmnediate poesess.ion and oocupa- 

t i o n  and ~3.1 that whether you have searcthed the r a o o ~ a s  or not .  

There are ~oracs things l i k e  that that  are neede8, an8 - 

there $any be o the r  thingst. 

I won't be able t o  s t a y  and go through the detailcl 

of this r u l e  myself, I f  you are going  t o  e i t  this afternoon 

and go-through 2% tsection by saot lon.  Z & o n t %  know what your 

pleasure ie. Maybe we oan take a vote on the quention, for  

instanoe,  o f  putting up an alternativht eubi&ivision (1), as I 

~uggeet  . 



BIR. WB3G.E: Do you th ink there  would be muoh abjato- 

t i o n ,  ou t  aide of these government ayenoies , t o  the proncr ib ing  

o f  the jury t r i a l ?  T ~ B I P B  are  on ly  C\ few s ta tes  where they 
w 

Q, 
L dont$  have jury trial e i the r  f n  the f i r s t  or second instance, 9J 
m-m - 
,? g 
m -E 
+'a 

2 q j  
a n 8  I hawe difIiotl lt;g in bel iev ing  that  the bar at largo would 

X 
22 ob j a c t  60 the requiremsnt of a Jury t r i a l ,  

%! THi;: CHAIMWM: X don't t h i n k  the bar ha8 ~ h m n  anJr 

obJeot ion.  The th ing  thtit was t h e  troubloun thing was what 
.-I 
m 

Congress mads mbh a row about. There may be a good deal  i n  
b; 2 
c .- - 5 - I=, 

what-he nays, that the fel-lows in Congress gut o f f  on the wrong 
> iii 
s" =z 53 
fL 6 
z E 

Soot and rnisundetr~tooa it . Personally, inBopenBbnt2y of what 
o G  
'3 e 
c!J i-4 

E other  people th ink  bout it and the etiffSculticss o f  geCtlng i t  

'chrowh, I would favor a provision that s ~ i a  that the  tribunals 
- 
CZ f3 

59 

5 % an8  the i r  posers shall be thoata i ixaa by fe8e~al s t a t u t e ,  and 
* a  
4 ;  

z~ 
if there be no ftsaeral s t a t u t e ,  then Jury t r i a l  if you dernand 

% E 2 
EL jury tr ia l ;  if you d o n ' t ,  you w i l &  gtst a t r i a l  by the court. 

4 -  
P 
e: I d o n ' t  see any objection to that at all. 
E 0 .- 
-5; 
5 z I am p e r f e a t l y  sold on the  ddea,  af te r  a l l  my deal-  
6" 
z 
€3 * 
lC) ingr ,  wlth the TVA, t ha t  we have J u e t  no ground at a l l  Z;Q 

a t t n c k  their systom and t o  t r y  t o  f ~ ~ c t 3  a jury trial on $hem. 

I believe they coula beat us in Dong~:ress with the k in$  o f  shun- 

ing that they made before me on that. I don ' t  see any harm 

i t 1  l o u v i n g  the t r i b u n a l  as fixed by feclcsral s t a t u t e .  They 

are d i f f  aren t  a t a tu t ee ,  and t h e y  are &rawn to f i t  the e x i g ~ n -  

c i e s  an6 %he nature of 'the pss t lcu la r  operatLon that  the 



ilepr,rtnent oon&ucting. If i t  works w e l l ,  9zhy not lualra it. 

14h~hy aro we so fussy about unfformity as to f;h&7 If we get 
, 

the prooeaure a l l  unLform and simple, we have dono a goo& job.  
.5.1 

2 MR. L?ZHWNM: TVA ~hnd the  D i s t r i o t  of Columb&a a r o  the 

o n l y  ones7 
h m 
r-4 TU& CRAIWu4: 721s only ones I have in rnlnd particu- ' 

MR. LEHB+WNM: Would tharet be, objaot ion  t o  speoially 

G 2 
r " - -E - a t h e i r  present system in every resgeot? 
> rn 
z E  
e x  

& 
E 

THE CR~IBfAEI: It i s  just a choice of whether you 
o a  
e 

C9 0, 

z S 
say a federal statute shoula o o n t r o l ,  without naming them, or 

- - 
i- G = s 
c2 = whether you name them. 
~9 

HR. LEbiMJW: Exc~pt f o r  the fact that if you use t he  
;n a 
e 
2% formula of federal statute, as X understana %t, you have t o  

p1.1C in vor8i.r showin&-y tha t  you are  g o i n g  t o  permit those sta tuten  

t o  be e f f e c t i v e  only as to the tribunal and that the pmcsdure 

atherwise vf ll bc governed hrsra. That may oauee a l i t t l e  

a i f f l o u l t y  i n  making i t  pla in .  

AN: But you atoula make the general pro- 

cedure apply t o  the TYA, huou18n4t you7 

MR, 1;THANEf: That in the point  I w a e  rsis lng.  

TEE C E T A I ~ A N :  oh, yes. 

14R. LEMAPIH-I! %y not lee the T'lfA go as it i s  now. 

The Department of Justf c e  doe~n't oere beaauee the TVA hanclles 



that  i t s e l f  and the D i s t r i c t t  of Columbia handloo t ha t  i t s a l l ,  

as I undasstand it. If you just except them by name, RB I 

belleve wao proposed at one t ime ,  then you donat have to Pint i  

a formula that would it plain that youp methodo werf? wing 

to be, povorned here. 

TKF: OIZAXSfFIMAW: T h a t  is a11 right from one p o i n t  of 

oxoept that if you exaept a particular agency by nsms 

in there, it mBy zycau~e solne other agenoy t o  bob up an8 want 

s p e o l a l  sxoeption or exemption. The point is,that the  lat~yers 

f o r  the ownere of property around the country are then facett  

2~1th the rsquireraant that they Bhow, two praoedurecl, one in 

cage t h e i r  cllentE s promrty ha8 been oonaemned br the TVA 

and another if i t  i~ being oandsmnea by the FJar Department. 

mere n r e  t w o '  d i f f  etrsnt proor~&ursa i n  a feaera l  court whioh 

the  larayers will have t o  ~ U W .  , 

MR. ZEXANN: You waul4 Rave that anyhow. 

TfTg ~ C W ~ ~ ~ ~ l :  So, no, Ybu would have EX uniform 

~ y a t e m ,  except whether i t  i n  a jury or a conrt. 

Y h a t  is t he  'TVh proceaure apart from the 

JUDGE IX)BIE: Commis8ionere. 

I m e m  apart f ~ u a  the tribunal. 



t r i b u n a l  of TVA but jnebe the2 procoed aaoording t o  our na% 

pf  013eigme* 

??El-2 CIIAIR4AN: I% i s  no t  t h i s  m i k e ,  I C R P ~  %ell you 
M 
e, 
E Lh:,it. It Zit not tha t ,  f have not; studied this enough t o  krlow 
X, 
,- z E 
2 g 
Gg 

r~kether  Congrescl goes i n t o  a l l  the rules or makes i t  l o c a l  
8 h 
CI) r'l l w  i n  o t h e r  reerpeoE~ or -MhatnoC, but cer ta in ly  i t  uould be 

i d i f r ~ f r e n t  from th%e. The TVA people t a l l  m@ t h ~ t  they wollfa 
ex 
= 25 
$9 
G 3 like t h i s  &ys%am. They t h ink  i t  2 s  a simpler an8 better 8yst;m 
g g  
'==I 
to o f  p~oce6ure than thsg have, except that %her want to hang on 
d 2 
c .- - 5 - R t o  thsfr t r i b u n d .  They have the powess, So, we would be 

hurting their f eelinge if we 8 i 8 n e  g%ve them the benefit of 
oa 
6) 63 this' new improved system. / 
e3 = E - .- 
t- E 
E $  a e: However, inetcaa8 of makind a deaialon now as to 
.-S 

whether we w i l l  Lwke this thing; or subatitots general pravi- 

a, 3 
f s should we not put them both up and Bee what reaatipn va get? 

ai 
P O f  course, we might etZr up upp~sieion t o  our jury trial by 
e 
bQ 0 
E bd 
o m 
g z o f f e r i n g  ~outeboay an al ternat ive.  If I s e r e  to vote now as 
6" z 
€3 -4' 
V) 

t o  whist t o  60,  I mufd vots f o r  a l te r lng  this provision i n  (i) 

d 
making the procsdme  that  we have prescribed unifumt i n  a l l  - 
guvernmont condemnat i o n  oases , wlth the single exoepZion that 

or a trlbu-nal with cer ta in  powers, t h a t  Crlbunal ~ 5 t h  thoget 

posers shall  Bo the ac t  of f i x i n g  the value, and 1% is a Jury 

t r i a l ,  if one i~ demandea, or  a t r i a l  by a judge. 



The only o t h e r  quect lon in t h e  czso t ha t  ,bothers me 

aery much i s  then one  of leaving the s t a t e  praotiae going  as 

t o  con4emnations under s t a t e  law. That is bowing t o  t h e  old 

2 
% 

s t ~ n i l  tha t  so many people took &lo fought t h i s  s t a t u t e  undes 
==a 5 6: 

a m  
F - a a  

k 5 whioh we arc  acting. Thex just prefer  the s t a t e  praotice. 

: z JUDGE CI,ARK: On t h a t ,  Hr. MitcheLI, baok in 193.7 

when we a r i g l n a l l y  did t h i s ,  we had a l i t t l e  d i f f e r e n t  formula. 

*Cuqplianoe w i t h  S t a t e  Praoedure. If t he  aatian 

involves the t ak ing  of property POP public u ~ e  under the right 

o f  eminent domain o f  a s t a t e ,  reoouree shall' be had to the 

procedural m l e a  of that s t a t e  t o  the extent necerrsary to pre- 

serve t o  the  parties  ~ u b s t ~ n t i v e  rights under the c o n s t i t u t i o n  

of that s t a t e  and unaer the statute8 thereof granting the 

rigkt of condemnation. In any such oase the procedure provided 

f o r  in this rule shall be modiflea ~ccardingly. 

It i~ an at tempt to do ~orneth ing  bat;usen. 

?RE D H ~ I R M A N :  That; was on the theory th&t  if you 

had a s t a t e  sta tute  that granted a right t o  condemn, the r ight  

ha6 hi tohad  to it a l L  the  prooedurkl prov%sioris, t ha t  you 

could not condemn except in the aenner provided by the s t a t e  

law because that was an i ne lden t  t o  the grant of  the power. 

That never appealed to me very muoh. 

JUDGZ DOtPtfORTII: That i e  l a rge ly  true now. You 

cannot distinguish batweon substantive right and procedure 



under t h e  c o n ~ t i t u t i o n  of the  s t a t e  of kJashington, I bel ieve ,  

There is another  point  t ha t  I t h i n k  shau2.d be aovere8, 

%il~.loh T cal led  w t t s n t i o n  to in a l e t t e r  about a month age t t o  

Judge Clark, to the Chairman, and t o  Major Tolman. I won't 

taka up muoh tirne with i t .  It 1 s  th i s :  

Beveral years ago--I. should guees about f i ~ e  OF six-- 

Congresrs enaotaa a s t a t u t e  to the e f fec t  that any time after~ 

starting a proaerealng, the  United Sta tes  may take posrsession, 

leavine; the  oompenowtion t o  be detarmined in that  prooeeding,  

and 80 fo r th .  We donf t undertake to take that  rimt &gay, and, 

of course, we shoul&nft;. Wts r e o o g n i z ~  in th i s  rule as now 

arawn that these i s  suoh a statute.  

That staeute goes on to sag t h ~ t  .then a fund g e t s  

into the court, t h e  oour t  shall make a distribution of 2% in 

nccordanca with J u s t i c e  and equity. The language i s  not q u i t e  

oo broad as I hrrve stated. The langu&ge o f  the  a c t  3.g same- 

thing l i k e  Chis: As between lien claimante, and eo f o s t h ,  the 

c o u r t  shall make suoh 8ispositkon ae jus t ice  and equity may 

require .  Judge Schwellenbaoh in two cases held that  he w o i ~ l d  

dilspose of %he funti in cour t  aoaor4ing to equ i ty  and justice, 

aria that agaln implie8 the requirement o f  t h i s  act. 

f think we shoula make a provision, general in 

terms, t h e t  wherever tf lera is a fund in oourt arising f r o g  

o o n d a ~ n a t i o n ,  the oourt  shall dispose o f  %ha% fund in aacror8- 

anca with equity and j u s t i o e .  Then t ha t  glvcs the court  the 



power t o  i n q u i r e  into the d i v i e i o n  as between l i e n o r s ,  sub- 

t e n a n t s ,  and all that .  Of t e n  it i n  a complicated matter ,  and 

Judgs Schwellenbach, as T said, cut the Gordian knot by saying 

that he wna going to deoiae the whole question on e q u i t y  and 

jue t i ce .  It seems t o  mo ue might well incorpora te  that .  

TE?; CB~XRf4AM: Is that  a ~ u b s t a n t h e  matter of a 

prooedural matter? 

193A;lh3 &IORGAaV: Substant9ve. 

THE CNAIEMIBBI: Are v e  marsly prescribing t he  pro- 

cedure f o r  a d i v i s i o n ,  as are ve sstablishing a ru le  o f  divirtion 

whioh means eubstantive right? 

JUDGE DOI"IIf0RTN: It i a  not ~ubstan'bive right.  mmae 
substantive right, o f  oourse,  depende on who own@ and who ha@ 

the rights, and ea forth. Major Tolaan wno much Elistu~b'bed 
/ 

about the f aot  that money .may now g e t  inti ,  oourt , end it would 

be hard t o  g e t  out.  Yet , he made no provi  sf on that would 

touch the point that I have disouesed, If we ha8 time, I woula 

l i k e  to fcrrrtiulate a olaurre that any f and that gets  into oourt 

will be digtribute4 under the d i r o o t i o n  of the cour t  in 

accordance wf th a q u i t y  and jnstlae. 

BiR. LRHANM: Or t o  the partier:  e n t i t l e d  thereto. 

JUDGl!  DDONPfORTK: That- is implied, o f  course.  
#% "t r N r ,  CflAIffMAM: I w i l l  have t o  leave.  I don It know 

how many o f  you will remain t o  deal with this thing. 

JUDGE DOIIOBIE: 1s i t  your iaea that we continue this 



meeting af te r  you g o 9  o r  a r e  we going to finieh right; now? 

THZ CBAIlB4AN: I 8on't see any reason that you should 

not oantinua the r e s t  o f  tkie day and do whatever you L i k e  

B 
about i t  and a c a o ~ p l i s h  what you can with 73.8, but I c a n ' t  - B 7 C 

m m 
T 2 stag, and I suggest t h a t  I record my views in t h i a  way f o r  my ; 6 

vote fn case %hsse I h l n g p  oome up: 
w 

2 
3; 

I am in f avar o f  a subdivision ( 1) which provides 
g 8 
4 .!! 
4 5  that  tribun&le with t h e i r  powers, t r i b u n a l s  whioh f ltx oompen- 
3 
m 
a s a t i o n ,  are aa f i x e a  by statute .  If t ha r e  be no feaeral 

s ta tuto ,  then. a jury syetem on demand, 

5 am a l ~ o  w i l X i n g  to have two al ternat ives  put out ,  

, but my f ee l ing  is t h a t  whte had b e t t e r  not korrov trouble bg 

putting out  an a'lt ernat  ive that  wo dont t want t o  adopt. So, 

with that view of i t ,  I would l i k e  to see the drtaft go out 

without an a l t e r n a t i v e  but with a provieion such aet f s ta te&.  

However, I will cheer fu l ly  acquiesas in a major i ty  view that 

ns send out  an alternative.  

JUDG-Z CLAW: How about t h e  oomplaint? What i s  our 

posftion on tha t?  

THZ CR&EWIN:  I am not clear that f knog rhat you 

sra t a l k i n g  about. I un8erstan8 that the oomplaint rule we 

have here provldas f os oertaln thinge in the cornpZaint that 

are a l i t t l e  d i f f e r e n t  from an o ~ d i n a r y  a o w l a i n t  in a o i v i l  

act ion.  I hzv@ supposed that, beoauae of the nature o f  the 

s u i t ,  an in Pem procereding , i t  was a l l  proper. My f ee l i ng  i s  
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2: 

t h 2 L  the complaint ought t o  conform a s  near as may be to the 

general form requ i r ed  by o u ~  sales, but on account o f  the  

na ture  o f  the prooeadeng i t  is appropriate to proviae s p e o i a l  

t h i f i g~  that Zt shall say and conta in .  

J U D G Z  CLARK: May I amplify Ghat, b a c a u ~ ~  3 t h ink  

tha t  i s  r e a l l y  one of the b i g  po int s .  1 taka it t h n t  the 

i s s u a s  t iye th888: First, shall the complaint @inply ear % B a t  

it shal l  bo the  o r d i n a r y  oomplain't , which ie the complaint 

under Rule g(a) ,  or shall the oomplaint make n&%LtionaL pro- 

vis ions?  The e a d i t l o n a l  provisions that are important a r e  of 

two kin8e. One i s  the roferonce to $he property. The lan- 

g u q p  we raviewaa here i n  taken f rom cedrtain s t a t e  eta tu tes .  

Shall there be that  k ina  of deso~Lpt ion  o f  t h e  p r o 2 e ~ t y  that 

we have here? The other is a refe~cnae %o the persons ,  that 

matter of the orjnerg o f  rooord, and 80 on. Thoee are the two 

t h i n @  that the Major has objeoted to and %hat the Departnent 

has objected to. On tha t ,  how shal l  it be treate81 Shall we 

put out  a l t e r n ~ t l v a g  on t h a t ,  or  hall we take one poelt;ion or 

the sthsrl 

THE CHAfPtMAN: 1C hpvenBt any views that I want t o  

reaord without h ~ v i n g  thought about i t  mope. Ths 0 t h ~ ~  idsa 

I h a v e ,  if the Oomlttae reaches a oonolueion ::bout this 

thing, about t h e  que e t i o n  o f  the tribunal and a l s o  the ques- 

t i o n  of the exemption of a d l v ~ r e i t y  case from the appl ica t ion  

of the rule at 813, i s  that  uie l e t  the m r e t t s l -  go back to the 

\ 



subeunmit t e a  with the understanding that the  Department i n  

* g o i n g  to send in 1t.s suggeetions.  Then, a f t e r  they ase re- 

oeive8, Gkla draft  gill be gone over and w i l l  be distributed by 

mail to the members, Unless the members oome in with augges- 

t i o n e  by mail, the d r a f t  then will be p r i n t e d ,  and we will g e t  

~ u t h o r i t y  from t h e  Cdurt  t o  pass i t  out Lo the bar again. 

MR. DODGE: On that o t h e r  p o i n t  raised bg you, I 

mve that it go out without  any alternative! as %a t h e  jury 

t r i a l  provi  eion. 

DZAM MORCAW: So do 40, I seoona the motion. 

JUDGE CLARK: %ill you stads that  again, without t h e  

a l t e rna t ive  % d i n g  away. the Jury trlcilP 

TRE CEBXHL4AN: Witktoa% the 81% e rga t  ive  , but with 

the  provision that if there i~ no fede~al cstatute, k t  shall be 

the Jury sptem. 

3FTl)CR CLARK: Yes, I s e e ,  

TBZ CHAIRMAW: Do you want to vote  on % R a t ?  

JUDGE DDE6WDRTH: J u s t  a moraent. That meane, ins%ead 

o f  leaving the  tribunal to be aetermined by the lacal  pro- 
\ 

oedure, that  i t  shall Be ra jury t r i a l  in every case unless 

a fe(teral statute p~eeoribes t o  the contrary.  

PROFSSSOR SUNDERLAND: That is in all canes? 

THE OHliIRMAN: We are t a l k i n g  genera l ly .  

PROFESBOR SUPTDE3LAMD: Nut where we oundemn unaer 



s t a t e  att;af;a%t;e, 

TEE CHAIR4AN: That; i s  n sep~rate provision.  

PROFESBOR SUNDRRLAND: You a r e  excluding that.  

TEE CH%AEN4AXj: Yes. 

MR. LZMANEJ: If no jury i~ aeksd f o r ,  it is trial by 

$ha catazc't, 

[!?he motion was put t o  a vote  an8 carrledJ 

JUmZ CLARK: Do you t h i n k  there is a question on the 

complaint , Bilr. Dodge'? What 40 you think about that? I don ' t 
care, except thgt I WWOULZL lib to know how tho Oommittae fee l s  . 
about i t .  I should have been w i l l i n g  to have gone along on 

$ ( a )  and limzted t h e  oomplaint the way the HaJor  want^ it, but 

I felt that we ware in aanges o f  getting away be~rond the  Corn- 

mlttee.  It i s  a l l  right. 

MR. WDOE: I w a s  unablrt t o  extraot  from Mr, l J i l l i a m s  

m 
C 

4 5 
e s g *- 
'El 
nr Z: 
ZS 

any statu%atory language vhioh he l i k e d .  I th ink  we ought to 

make it pss ib l e  for him to proceed as thdy do now in con- 

fopmitg,  an6  I don ' t  know just ishat the lan&%i;uatra i s  that 

efzablas hSm $0 do %hat ,  

AM: You are t a lk ing  marc &bout the naming 

of defendants than the  a l l ega t ion  o f  the oomplaLnt,  aren't you? 

MR. DODGE: Yes; thgt i s  one of his bgggeet corn- 

oo~pEa5rrt w , 

C H A T ~ A ~ J :  Thog are tm di f ferent  thfnge, r e a l l y .  

E4R. mI4ANN: There i s n ' t  much t roub le  with the 



aLlegx t ion  o f  the oomnla in t  , i s  there? My impression waa that 

the  naming of  the parties oreated the greatest  d i f f i c u l t y .  

THE CEAIEl4AB: That i s  it, and ?&ether you hnd t o  

look at t h e  records  and the nmed people of reoord. 

lsfR. LEHM4Td: He ought to ba required to corns forward 

with language erhloh hs would of fe r  as a substitute. I imagine 

ha L A  relying zipan some sePtta s t a t u t e .  

JUWE GZARK: Monte, what he saia d e f i n i t e l y  on that 

was that he J U R ~  doasn )t want to mention it. 

MR. LmA242$: I Bonft eoe how we are going t o  Ba that  

kn v iew o f  our previous e~lcperience. It would rewire Borne 

mention.  L e t %  take a v o t e  on that. 

JUDGE DQEcIORTH: Mr. Williams8 statement that *If@ 

must so-and-go 8% our  peri l ,  or we won!t g e t  gaoa title* 

g e t s  nowhere. . 
i 

THE OEAffU4&$: He says he doee it mgtday, so why 
\ 

order him to do i t 7  That i e  8x1 I could see in it. 

MR. 2:IXVIAPJW: kJhy doesn't he sag he ~ ~ o u l d  a0 1% 8% 

h i s  g s ~ L l  i n  our  language, if he wants to? Is he ignoring 

some language now in a s t a t e  statute? 

TME CEAIR4AM: I would l i k e  t o  seoord my vie% as 

s i m i L a r  to that whioh we hnvs now, ~Ixthioh 

conforms general ly  to s t a t e  statutee whioh oall at same 

stage o f  the case fop  looking at the reaords and not turning 

your baok t o  peojXI.;3.la who have deeds on record an8 n o t  t e l l i n g  



them you a r e  t n k i n g  t h e i r  propar ty ,  u p  any th ing  of the kind. 

I don ' t  th ink  you can g a t  by with any th ing  short o f  that. I 

do th ink  hi6 p o i n t  is good th& you sre  not stays& in any pro-  

ceeding f o r  quiak possesston o r  any th ing  of that kind by not  

having y e t  done that. 

MR. LEHAMN: f move t ha t  we &opt the Chai~man~ s 

Xast stateeaent as %he sensa 09 the Committee. 

JUDGE M)MI$ORTW: That is d i f f e r e n t .  Aa I underst and,  

the other  mot i on  was th&t we put in j ~ p y  t r i a l  aa the poaltive. 

MR. LEMANN: We hava already voted that.  

JUDGX DONWORTH: Vie voted Fee, eitld we? 

MR. L34ANN: Yes, r e  voted yes. k w  we ape vot ing  

on the question of the naming of the parties when taking 

possession of the property.  

JUDGE DOWdQRTH: As 1 unaerstana i t ,  the mairrnan 

f avow the thing substantial ly as  i n  the present draft. 

THEC I:CNAIIF3AN: Yes. f t h i n k  we have t o  'say some- 

Chlng about it. Tho s t a t e  otatutes Bo, and if leave it 

o u t ,  it r a i se s  the? in fe rence  t h ~ t  wa donf t have t o  Bo anyth ing ,  

aria we w l l l  be busted again  by an outory f rom the bar assooia- 

t l o n s  and the t i t l e  oompaniee. 

%Re LEHMN: A 3 ~ a  uLth the provision tha t  psrrafte. 

the  t a k i n g  o f  Che property.  The Chairman favors that. 

HR. M)DC3E: I euggest that there may be soma s t a t e  

statutes which t ~ 3 u p t  language that i o  not q u i t e  BO rigoroue. 



Wouldn4t it be %ell t o  find ou t  whether there are not Borne 

a t a t e  stat bats^^? 

TIE CHATEMA_M: We have documents, and t hey  have them, 

that show extracts f rom every state i n  the  Union, I think. 

513. WDDZ: tOhg not plok out some language that per-  

haps doeen' t sound quit@ eo rigarous and yet aocompllshes f in 

JUDGE CLAW: My et&f thought that that  vgae along 

the  l i n e  o f  sf 1 a e ~  lanpage.  

JUDPS DO?%tORTA: Mr. Chairman, an important q u e ~ t l o n ,  

of which I h:.ve not heard any solu%io.n, is t h i o .  I understand 

tha t  as soon an the  general  metn8msnts to tho rules are i ~ r i t t e n  

up and the Committee on S t y l e  have approved them, they  are to 

go t o  the Court as our f i n a l  reoammendation, an8 theso 19 t;o 
l i t =  + 2 

be no more bar discussllon on the subJeot. , 
03 
<; 
Z G  
z g 
+ a  THE ONAXFINAN: That i s  right.  

JUDGE DOMWORTB: Secondly, ae  to the eminent domain 
- - .- 
; g 

2 ru le ,  I unfierntana that; what i: hzve just s a i d  does not apply. 
Ez I - CO 

r $ %  .- 
+4 TEE CMAmAB:  That is rigbt , The eminent domain 
Z 

rule. goeg back t o  the prof ess ian  after we g e t  i t  whlttLaa up, 

and Be do ,not &&opt it now. Ve send i t  out f o r  further com- 

ment by the  bar. 

other b e  d o n s t  itnow when) , anotbsr meoting of this  Committee 

t o  detarntlne tha  f i n a l  wording of that  ealnent domain rule. 



appropriation that  w i l l  .cover i t  , if you want t o  meet, but  Z 

have a n  i d e ~ .  that  whcsn- the  re-draft of 7 1 ~  16 ready,  i t  will 

2 ,- go out t o  us by mail, and we aan g e t  suggoetions fron the 
z w 
3 C 
m m  
-E !2 
;; membe~s. If the thing oan be i roned  out by mail ,  i t  can go t o  
- 
m 
;; the  bar u l thout  another  meeting. 
w 

2 
;i R & @ O D :  rnlght have t o  have another meot'lng 

aeter  you g e t  the suggestions from the  bar. That 153 a possi- 

d g E -  JUB@Z DOFJORTH: If; BBEBIB to me that f s zneallg tzaces- 
- g  

sary. Me alwaye have had a meeting-- 

TBE CHAIRMAR [~n te rgos ing l , :  Xt won't ga t o  tho Court 
a M = - .- 
I- E af te r  going t o  the bar unless this Committee by mail orders  me z 2 
$3 
P C 0  

~2 
to do i t .  I c e r t a i n l y  woulan't ao tha t .  I w l l X  take your 

pleasure t h ~ n  aa totwhether you want t o  have a meeting or 
z 2  
2'8 
I--d nhcther you th ink  you a re  s a t i s f i e 6  with it and o m  work it 

2 '- 
-a 

out by rnbll. 
- 

MR. LENB4N: Buppose we a r r i v e  a t  an impasse with 
- ki 

3 
= the Dapartment of SusllCiae. We stand gat an your last  sugges- 
- 

t i o n ,  and they  say t h e y  don't want it'. 8hhell we send i t  out . 
w 

= z g ,- 
P Kl 

2 THE C E A I ~ A N :  I don't t h i n k  they w i l l  take t h a t  
rl m 

poei"con'l I 

JUDGE WBXE: Are we through, l4r. Chairman? 

TEE CHADRBIAN: 3; have t o  go* There is barely  tirne 





that: I th ink tho oondemnation rule probably ough:he not t o  be 

I a~spl iad  t o  pending oases. The other  rules w i l l  be applied t o  

I pending oases, un l eeo  the C o u r t  ordese otherwiee, b u t  when you 

g e t  into oourG i n  condemrstlon oams, and ge t  a l l  going and 

s e t  up under the present sy~tenr, X should doubt that the ruies 
m 
i;j ought t o  apply, I Elonit h a w ,  it may be that i t  i a  a l l  right 

sY 

P! 
i; 

.to leave i t  with the Court t o  say they shall n o t ,  if he thinks 
" B 5 .a 
f S  they ~houldn't, Maybe that %is the eulution o f  i t .  
3 

I "  [ ~ r ,  Blitchell l e f t  the meeting at t h i e  po in t ,  and,  

d 2 
t " 

I -2 
f o2lowing a brief Tooess,  Judge C h r k  took the ohalr and the  

' Z E  
0; 
0 , JUUCJS GWfiX: I take i t  that we havo adJourne8. IB 
a M = S - .- 
t-2 
E z that so7 

PIE. LXkiAWN: 1 nuppoGe so. There %ou2c2nft be enough 

o f  ue Lef t  t o  take any authoritative action, anyhow. Wet 
". 

a 3 e z  woulrlntt havo anytfilng to do but look over the  raording of 718. 

2 -- JUDGZ CLARK: Hae anybody anything on the s t a t e  
f3 '- 

s 5 
z 2 conformity prooeBwe under 7 1 A ,  $tist that one provision,  that  
E z  - crl 
$ %  

*- 
.I- 

he wants Bo get  o f f  his  oheetP 
;e 

DEAR MORGAN: Juags Donworth has. Bo i s  very muoh . 
m 
3 e 

~ f . 5  in favor of keeping it, a n 8  the  Attorney Generalie repressnttx- 
52 
E 5 
G nr = 
z L i v e  said he ifidnt t see, any db jeo t ion  Co that.. Ne w a ~  satis- 
P( vr 

/ --,. 

f l e d  with S t ,  

k 1411. UXARTG: The only ob jec t ion  i a  t h a t  it i s  a 

step backgar8 toward o o n f a m l t  y . 



J U D G Z  DOMWORTEI: P$o. There . i s  a reason f o r  it. I 

8ona t l i k e  extravagant expressions, hut  you are g o i n g  t o  ram 

a new proceaure doun t h e i r  throats mere there i s  no demana f o r  

it. Who is there in the s t a t e  o f  Yashin@on %hat w a n b  

substltutet this t h i n g  in Zoto f o r  a purely s t a t e  condemnation? 

It aeetns t o  me i t  i e  *an sbtstr~ot  hope th$t is actuating our 

Chairman, rather than any practical reaaon~ So f a . r  ne men 

being eduoatea ie conaerned, a man vjho 3.e going  t o  conduot 8 

aondemnation auit is either a 1~wyer or a j u d g ~ .  In the s t a t e  

of Washington there $s a strate law. Hs has to otuay the s t a t e  

situation Prom the ground up, and he .cannot go t h e r e  from NRW 

York and say, "I know aZ1. about t h i a  prooedurs because it l e  

defined by general rule.n It simply won't work. Re ha@ to 

be educated from the ground up in tho prooBaure in our ~ t a t e ,  

bacauss it Aovetails i n  with the substantive requirement. 

That PB my view, 

2 *- MR. LZBINM: I t h i n k  you have a special argumont to ' 
9 .- 

return to oonformitg in this aaae beortune i t  deal8 with land. 

zs 
= Notkling can be mope l o o a l  than Xand. It; i e  just complying t o  
Z 

t i t l e e  t o  l and ,  and f sould ra ther  think it was a justif iabls 
w 
E 

2 -E 
g s exoeptian, 
5 g 
zZ DEAN MORGAN: I should t h i n k  rso. 1 

,-I V) 

PEtOFZSBOR SUNDXRLAND: It would be very in t r i ca te  

t o  work two systems o f  proceduse together, p a r t l y  stnta  and 

partly federal.  We say that  we aonf i n e  ouraelvss t o  the 



t r i b u n a l ,  but %he t r i buna l  i t n c l f  i s  t i e d  up ~ i t h  prooedure. 

I Bonft t h l n k  you oan work then in together wlthout a l o t  of 

f r i c t i o n  and t roub le ,  

2 ,- - HR. LEBINJW: I think wo ought t o  rnake a general  

exqeption that t h i s  rule does not apply t o  proaeedinge f o r  
k 
t; oonaemnation under s t a t e  l a w .  
* 
E 
;j 

PEIOFGSBOR SUNDEZLAND: I make that motion. 
* E 54  
f 0 

DEAN MORGAN: I seaond A % ,  

JUDGE: CLARK: I e  there any further discluesion? 

I i,: [!the question wan called f o r ,  and the motion was put - 5 
>= 4 \ 5 4  to a vote and carried. 1 

MR. EZHANN: I make the Purthe~  motion tha t  when you 

corns t o  WE?,% yuttr Zangu~ge t o  except the TVA and the D i s t r i a t  
o 5 
$ 2  
fE o f  Columbia, you exolude this reference to methods and be 
&2 2 
w Q, 

I- 2 
V) 

=z $ 
very rtareful t o  p~provide r e t e n t i o n  only o f  tribunals. I don't 

';i 
: 5 
I---1 know that wo need t o  vote on that ,  but f th3nk.that i f  you 

take that language "methods", you are  opening up a l l  %ha% 

t roub le ,  

JUWE CLARK: f think we can have that, in mind. We 

w i l l  take out #methodsn. 
6) 

C 

a A? 
ie 4 

The Dspartment objected t o  our d e v i ~ e  of def in ing  

@takingf i ,  and EK) on. That me slratpLy an attempt at a short 
,-I fD 

, wag o f  expression, and we ahould think that you had to have 

~omethlng in ths ra ,  whethar you put i t  by way of d e f i n i t i o n  or 



J U m %  DOPWORTH: Re has a r c 2 ~ 1  p o i n t  them x-l:~ich he 

d i i t n ' t  apprehend, I t h i n k .  R e a L 1 3 , .  I Bean just what I say. 

You kirova that  beginning w i $ h  the I l l i n o i s  constitntion of 12370 

o r  thereabout s , they  introtluced the word fi8amaged" , no proper ty  

shall  be taken or damqged without j ue t  oo&penestion. Ve have 

i t  i n  our const i tu t ion.  ' The federal cases hold tha t  the 

United Btatee C o n s t i t u t i o n  doe? not imply th&t a mere clamaging 

~h-rhioh t e r  consequentiaZ i s  ent i t lea  to oompensation. That i*? a 

real point whirth ha didn't Bevelop and f t h i n k  he didn't 

apprsoiata very D U C ~ .  

HR. LE?lAHFJ: Would our t ak ing  incluae the  idea o f  

d atnage 7 

JUDGE DOBGqORTR: There i s  some p o u n d  that i t  might 

be p la in  that  we imply that  daa~ges entitle one to compentsa- 

t i a n ,  but I think the  anewer t o  that  ie that our enabling aot  

says that  ue oannot change the subetantive rlgbts. The p o i n t  

I have been mentioning i s  a subetantlve 'right, and we can't . 
ahangc that one way or the other. So,  I th ink there i s  no use 

o f  wasting time on i t .  

%R. LDfErlANN: It would be misleading, if we 

us& languege whioh i r r p l i e d  that wa meant to inoluae dmnmagos, 

an8 w e  would then hgve to point out to the l?-r..l.ryers who use 

this, . nDongL worry, i t  can't be snforaed bsoauso it arouid be 

EX ~ u b s t a n t l ~ e  change.u I think that  would be ~ ~ t t h e r  oonfusing 
1 

a n 8  unfortunate. Xt wouLd be be t t e r  to change the d o f l n i t i o n  



of 4takingQu as t o  axolude any- i d e a  t h a t  we Vera trying or . 

considering a change o f  the  law, 

JUWE DQNWORTK: mrat gcLn into a shadoyy realm that  

MR. LrlMaJM: . Look at the language which Mr. Hmmona 
z - 
ti hag calhad my a t t e n t i o n  to, whioh we hasre in the  las t  i l r n f t .  
4" 

2 
t; 

It says, "The worct 'tskkngt shall ino lude  every in ter ferenoe - - 
g 6 
.g$ 
P o  

with the  ownership, poeseeeion , enjoyment, or value of pr iva te  
3 
IA 0 P-4 property.#f  Are you going to vote t o  leave tha t  unchanged? 

JUD@E DONWORTH: I am vot ing  t o  leave that unahanged, 

bscauee to undertake to eluoidate the fine p o i n t  EI would just 

wew ue out.  We vould have t o  d i g  i n t o  several. hundred oaoes, 

wouldnit we? 

PROFEf3SOR SUWDERLAMD: Probably. 

f$R, LE@%ANR: On the other hand, if we' Loavo then i n ,  

I t h i n k  wo are  going to oreate  confueion and unce r t a in ty .  

FROmSSOR MOORE: idouid it help if you added right 

wfter *value of private  propertyH, *now cornpensable undcjrlawtw"7 

T h a t  showo t h ~ t  i t is a t y p e  of t & i n g  wQloh under the  estab- 

Xiabet3 casee tho Government has to p a f f o ~ . .  We don i t  use ths 

mrd tttrakingH to sabraae, anything e l s e .  

HR. LZXANM: H&ve we any f i e f in i t ion  o f  #*takingH' 

un8er the $eBeraX law wh%ah cotaZi3 ba uasa inatem32 

PROFESSOR MOORE: No , I don t t h i n k  ve have, apart 



%R. LETJAR$: X am wonaaring If' it wouldn't be b e t t e r  

just not  t o  d e f i n e  V t a k i n ~ g ~ ;  age it aria not  aeZlne it. Judge 

Donworth snye t h a t  to t r y  t o  define i t  in any different way 

wlll get  us into unending t rouble .  To def ine  it in t h i s  way 

I t h ink  w i l l  be confusing and mieleabing. 

2 R E  E think there i s  8sne m-nes%t f n  

Prof B S ' B O ~   HOOT^^.^ R sugge s t i o n ,  "aompensabla under the l a w .  

ESAN MORGAN: There i a  sorne-bhing in tha t ,  too. 

LEHANN: If yon ueea as broa4 language a o  this, 

if I were raa8ir-g thle, I would say that the guy8 who wrote 

this thought Chat Ant ssf ergnae with csnjopient wne compnnnable . 
MR. OGLEBAS: The wor8 ntakingn in uaed a goo8 many 

places in the &aft, an8 if we don' t  def ine  it, then we r a i se  

8x1 these pmbXems o f  %hat i t  means s v o ~ y  time. E i t h e r  a p e l l  

WR. LShf@@$: You a m  not  helping any if you use 

t h i s  ignguage. Evon i f  you taok on to it acornpensable by l a w *  

you s t i l l  have Co stxzlgglg with i t* You a r e  Just deluding 

yourself with the idaca tha t  you aaFt avoi4ing t roub le .  

JUWZ DONWORTW: ' I thlnk we would get into a very 

d i f f i c u l t  problem, Nr. Lsmann, if we undert;aolr l o  eluo2derte 

t h l ~  af t u a t i a n .  

HR. LDIMN! What Bid we Bo in prior drafts? Did ue 

t r y  to def ine  i t 7  



MR. O(ZLEBAP: No , but we had a Zo t of qua R t f ons  ral  sea 

by the bar as t o  %hat it acnnh, f k e  Departaent o f  S u s t i o e  

o r i g i n a l l y  had Borne provieians in whloh they always took  the 

p o s i t i o n  tha t  tho  Department could withdraw f ~ o m  t h e  case at 

any tima before the award us-E aade and judgaen% was ontored,  

even though they had gone in and t o r n  down the  builEltng and 

moseed up the p r o p e ~ t y ,  1Je t r i ed  t o  r e s t r i o t  t he i r  vlew on 
in 0 

5.g 
20 

that .  Nost of the d i f f i o u l t y  in the  oases hao corne up because 
' m 

0 .4 of t h n t  v e r y  th ing? what a tak ing  is, whethar i t  irr the % d i n g  

d z 
c2 '- 

- %  o f  po~lsession o r  whether f t  coatemplates cronething that doas 
$2 1 

ZPc: 
cC - 
a g hat happen untk l  the Goaerment gate a Judpent; f o r  caf~aemna- 
s 
0: 
0 ,  t i o n .  Host of t h s  oasee seem t o  Indicate tha t  the takxng l e  
Z !  - - .- 
I-z 

% any se izure  of any k ind ,  whether eompenmtlon has been arrived ' 
2 

Eiu 
PC * 
1r2 

at OP n o t ,  but tho Departnient of Just ioa  kept t ry ing  t o  aYCme 
Ltl 

% 
<;  that they welra sntitlcscl t d  rfiharaw bts OP right ~t ring tlme up 
'3 - 
.2 g 
+ A  u n t i l  the  Judlpnsne had been ~ s n d e r e a  again@% them. 

2 .- 
s 

The Coamltter j ,  o f  oowse ,  took %ha oppoel%a view, 
.- 
z g 
m %  

g 'E 
and the  oanes @@ern to Lake Chat view any tlme t h a t  the Oovern- 

a 5  

mont s e i  z e s  property and begine cbntZemnat ion p~ooasd ings  in 

any manner, In some of the  old a a m s  they moved 9n flrot and 
6l 

C 

z 
g 3 

star ted the  proceeding afterward,  or they gut a n  immedicate 
2 

m Z: z 
rl 

o r d e r  o f  potssoesion from the court before thk aoraplainl; waa 
m 

f i l o d .  Then they sale tha t  at: any time then they oan4t with- 

drav except .upon awarding of .coed@ egalnat the  I In l ted  S t a t e s  

f o r  tho damagss, you gee. 



MR. I,:~.I~M):: ]:IT. Hamond , how w a s  ti11 o taken care o f  

In t ho  p r i o r  drpxt? 

I4R. EIA&fHOI;ID! We aldni t have any d e f i n i t i o n  of " tak ingn 

in t h o  p ~ i o r  draft a t  a l l .  I just a ~ k s d  Judge Clark how it 

came in, and hc nald tha t  he? and h i s  staff pu t  t h i s  in. 

JUDCS CLARE; Oh, yes, that l e  so. 

Mji .  LEMANPJ: X would be very aubioue about it. If 

you w e  going t o  go to t 6 e  Court and have a controversy w l t h  

the  Department o f  Jus t ice  about language o f  this aor t ,  if I 
d g 
C " 

- 5  %ere  the  C o u r t  I would throw up my hands   bout pro:nulgating a 
>: 0 
ZC* 
e 2  
a 

rule like this whshioh can't be tnlren f o r  grante8 in the faoe of' 
I = 
€3$ 
0 * 
a m 

a s e r i o u s  debate. UnZeas we oan g e t  a f a l r l y  united front 
2: 8 - .- 
!- 2 = g with the D~~par tmen t ,  I should t h i n k  that i t '  WRB going t o  be 
5 

E 

ez' 
d i f f i o u l t  to ge t  the  Court to promu3g~:tc the r u l e ,  Eddie, 

w 
5 wouldn't you? ==c OE 

z s  
: z 
I- DXAN ffQRGAN: X dont% kno%* 1 ~ : h , ~ u l d  thl~lb: BO, 

2 '- 
rJ 

JUDGE 'DDWiJORTB: That confirrne my propoalt ion that  
- .- 

- z z  - -& 
% .S 

w e  nre going t o  have ano the r  meeting of this Committee before 
L 5 

the  thing goes t o  the Court .  

MR. 36;Si&$N; X an f o r  P t .  
a 
e 

ZE 
gs MR. IIAKI!OE,ZD: I t h i n k  Hr. Mltchebl i s  very much 

I 

=- ; 2 
a 
Z 
M 10 

a g n i ~ l ~ t  1%. He i e  n o t  against 1%. I shola1.d~ ' t say 1% tknt 

way, but he doesn't th ink  that there will bo any necessi ty 

D>;A?J %.%QR@AN: If %he merabere sf the ~arnrnftte~ don't; 
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object  t o  it when it; comes out.  I th ink,  140nGe, you are gaf n& 

"to have t~uubl.; nL"t h t h  Department on that. 

PROF?CSEIOR 8UNDERLAEJD: What th ing  i s  that? 

2 ,- 
DXAE! MORGAC: On interference, the d e f i n i t i o n  o f  

- E -3 
3 C 

2 
2 "takingH. 
g g 
$ 
tf JUDGE DONWORTIH: Ye E . 
CI 

2 
t; 

DEA&! MQRGAIJ: As Judge Donworth h ~ s  poin t& o u t ,  t h e  
g & 
a d 
4 5 

federal r1r3.s is d1ffsagen-t from the: r u l ~  An song of  "be s t r z t e ~ ,  
% 
VI 0 PP .?, 
pl ~ h = t  will be swell under %he %Xlfrasfa c o n s t t t u % i s n  o r  a e a n a t i -  

s 5 
z 
2 2 SIR. LEMAPJN: Even if we by the Supreme Court ,  
I: 
0 $ 
0 ,  %I the Department toes t o  Conpess and szyrs, "Look - what these 
Ll vr 

E - *- + z f e 3 . l ~ ~ ~  are  trying t o  do. They nro implying t o  the prof e a ~ i a n  
g I 
2 8 
M e that the  UnSted S t n t e s  is going to have t o  pay f o r  a l o t  of 
rr 2 
W 
r- 2 
tc)- 
4 g t h ings  i t  doesn't; have to pay f o r  now," then  Congrens i e  
Z t i  
: 2 
i=- -I 

going t o  vote  us down, and ous general  pres t ige  is going to 

: 2 .- suffe~ if wo mako a ~~oonmendatSon LhaZ f a  voted down. Unleaa 
a 

we can get eye t o  eye with Chs Department of Jus t ice  on th i s  
- - ; i! 
,- 
c. 

rule, I Chink we ought t o  be very hoaitanE about pressn%ing i t  
- 
Z: 

t o  the Court or the  Congress, because I don't t h ink  we, c&n 
bl 

C 

afford t o  take the  r l & k  o f  beatine down their oppositilon 

either before the  Court or before Congress. I w u l d  be very 

i t ,  woulantt you, Judge? 

JUDGE M)MWQRTK; I thought , when I ligtened t o  h in ,  

t h a t  the substantive right provieion Zn our enabling not  



prevented any. 

DZN5 MORDAK':: Yes, it; does. I guppose it does.  I 

th3al.r. thS n is elEea-~ly substantive-. 

2 .... EJA. LXlyl~@$E: Yes, I do,  t o o ,  but  we oertainly would 
Z e  
a C 

2 
F 9 
5 5  not  b e  helping by c o n f u s i n g  the  bar ana giving them f a l s e  kopoa 
m 
8 hem?. 

SUmZ CLARK: I rather  conclbabe f ~ o m  %his diseusaiam 

that  there  l a  a l i t t l e  objection to @tak%ngH. 

HR, LEI.@$N: I %oubd think so. Z t h i n k  tha t  i s  a 

vary aonservativa judioial  a t  at emsnt . 
E A R  MOROAN: WB take exoeption to N%t;akingfl. 

JUME CLARR: There is eome exoeption taken t o  Che 

d e f i n i t i o n  o f  Ht&lng". A l l  rtght, i s  there a n y t h i n g  more7 

L Xuu 8slbeeB f o r  1%- 

JUWS CLARK: f did. X aakeil f o ~  i t ; ,  

euggestion o f  a br i e f  claueo? 
- 10 z .- J U D E  CIIARK; Rot neoeasarily . As we used it , tha t  

an easy way of doing i t .  X woula aay Ghat if we are going 20 

raise a11 these que~;tIane3 and have the I l l i n a l s  constftutfon 
/ 

down on our necks, no, we don't want 1%. 

BfR. LE1;IANB: I think you can P i n 6  eome o ther  fornula,  

if you aoratoh your head a l i t t l e  more, t o  meet the point  that  



has been ralsed here,  rhfoh  you are trying t o  oover by a 

.. dePirl l t  i o n  of @takingH. 

PRQFESWOR KJIQORF:: I$ t o  your  p o s i t i n n  tihstt; you %ant 

+. 

2 if you could f i n &  Gome wag to &-void the  imp l ioa t ion  that  yoqr 
Ln 

prosent  definition raises. X don't  know whether you can a r  not .  

JUDGE CLARK: Xr'. Haore B i d  suggeaf putting i n  

d 2 e .2 * compens&bleH. - 
s 2 
z~ MR. LZH#JFl: BsrsanaldLly, X ~oaldn't think t h x t  a 
2-g 
% = 
s d  
0 ,  

eui f ic ien-t  answer to the objectiLon.. f thitlk you.%ould have to 
0 w 
Z E  - .- 
+ z  = e find BOPE d~v3.06 o t h e r  than the uufia of tha t  word. Jlou migW 

nBc2 another sentence o r  tgo t o  nagative any i m p l i o ~ t i o n  that  

m i g h t  be gloen. I t h i n k  you augh% 20 t h i n k  about the whole 

1 g 
.. +a  thing. 

.; JUW& DONVORTR: XC m i g h t  be neaessary t o  add a 

sen tsnoe ,  L s  not; intendea t o  ~hango the rule . . . ,%or 
something oP that kind. 

MR. LEHAMM: Or in oonneotion with the p o i n t  that  was 

ref aed before,  all you are t r y i n g  t o  i r r  $0 sag 

oan abandon the procesding, whioh i s  what ws were t o l d  the 

r e a s o n  we put t h i s  in. 

FIR. NAMMO??D: That 1s covered by the &iisraiosaX r u l e .  

JUDGE C L m :  I s  tha ra  any further suggestion? Snail 



we adjourn, then? 

JUBGZ DQEfQI3TH: &EL 

[The meeting adjournea &t ~ W B ~ V I J - ~ U ~ ~ Y - ~ ~ V B  O ~ C I C ) C ~ . J  
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