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~es%riotri~as, over i t ;e judgmenQ l e r  one nnich 2% f a  velry .dl*- 

The ~PBVICI?LO~ hers 4 3  bhnt Qb oour* may foe goeel aawa 

@ran& i t *  T b l t c ~  shoulfi be dlsg'lnctt %bl tab lone  upbn trhats. 

are ram& men aha' oenmta mqke up $heir minasr 

- - 





snrble the %ria) @oar% &$@elf t b  F@V%@W ths r@ru%ta in its o m  

@our%, and %he only rulis 3a3 

"The a ~ u r ~ t  skall Xmve power, Par good aauae, ahom, 

tto order a rr-heartng or ra &law t ~ S @ l * * @  

&%ah $8 gu2Be inr\zPfiaisaL for %hat gurpolsei 

Mr. Boaworth. X lsgxres aWh a l l  of Chat. Reg;frcr%fi% ar I 

t o  extend th %%ma of out lpro~~edSngr, to 

if we are t o  avo%& ather %rdubl@dl, we mur2; gs into %he whale 

matter of? new t ~ l a l r ,  Por Inrrtancrs, i f  II may refer t o  a aode 

gv$&h nkaieh I am rngmeth&$ %amlllBa~ s 

X t  i s  garhapa a aammongla~e Qefinit ian,  but bere i% sags t 

new +r%e% $8 8 ~a-extaax%na$loa of @a gaeu* 9% 

iLaot bn %ha same b a u ~ t  oft;@r. a $~;Pial and diaoiafon by a 

Than vnder the be&& o f  "@re\m&s for Or&aflng,@ t% rragai 

eIrr@g;tnlari%y sf proacaed3.nga o f  oourt, $urp-@ 

AaB ao an, and saJrslr 

n8cai8enk, aurp~iea , naw1y JrBidloaosrs& eoldsncae , 
' an6 ro lor%h, arrar of law-" 

Seae sl8h);lt grounds bedrag sgeoificbdt and I Qo net sasr ha+ 

r e  oan avoid taeklina %he% subjeat aad putt2mg %Me h r  

In. regar4 %a entry o f  ju 

%a the g $ ~ v % ~ % ~ n t  

csntca~csd b ~ f  the' a o w t  a t  rang t;i;arsr aPt ;e~ fwo dare 

























I 

1 olrghC to be a vary sharp &%.tination aade in our mlea betrssn 1 
!; 

Ohaimaa+ 1 oea reo ra rearan f~'or =king a-very 

:I 
FBOOP& BuC whet ape rre gobg t d  80 about proosedings t o  apen 1 

I 

thing, far newly-dicraovered ~ v i d l s n a s ~  an6 ao forth* The 

sauity rule #a%& yyou c ~ u l a  have a new bearing a t  any tiglrr 

durilag the term* If we do no% aag ssmsthing #itban% relief 

against irau8, @ i s  take, an& newzg-di rooeared evidence, %he& I i 
w b n  does the cr~urWls jurisd%sbfon en4 t o  entertain e gasorre& 1 ' i  

' S n g  o f  that kZndP ! 1 1  I 
I We Olney. The nealg-dPilaooereQ-e~34e%35~cb rule i b 

you iatsnd %a a o o ~  for a new %rPal# and 70% rpeelfy th4 

:i g;roun4a an whish you intent3 t o  move. YBU amst: qive n ~ t i a e  

/: ~Ibhin a aeptain 191)gth o f  %%me# and %ha% faotgnn mst be a ~ & e  

,; I Wbsre, d t trr made an bhe g ~ ~ u n d  sf newlg disaovrsred eoidenacl 
I 

you have a asrteia I e ~ g b b  ef %%ma, $o pwparo your af i idaoi*  

showing the nedpdPllrrsoverQd e'trid~nos~ 86tlb5ng I t  sut... 

d% a@ove~eb aof &ease% 

m%nu%@ * 

"$Ih@ @hfrnta#* 

- -- -*---- *->--------- 



(30 QP g 0  4eya after Oga judment'3 

11~r. Oxnay. oh, no, I 

balmaing aavantagear and diraavaatagdl r St i s  imprrrf en% $o 

have 1StigatZon eanrcr do can end, 

!&. Ulnay. Xb i e  wabhin t e n  day@ a f C ~ r  %hat ne%loer ThaC 

%al the noticre af iatenCion %e nneos. 

I 

%pa Olney. IG *- 

Mr, Molrgan (inbecargoring)) Doals Zb only give gdu 89 

day& fop d%eaoverlng n8~Xy-disoovero8 pr iQ&o~e?  

BBr. Lemann Hrvanb you %$me enbt~gh'l SCheirs are 

salsea of that  klnd, E Cake t t r  

rhs~ar nealy-disooverol4 evidenoe Bbdnlr 

&pi OTneyi You mS@B fee1 i t  $ 8  

time, and that may be, as& in that aase yeat aan 

errors appearf ng in the r eoor&- 

grplrrted on @ouo&r the o o u ~  



1 j 
I 

j /af) that Ss the ead o f  i D .  Tf a rnbW+~n LB ma&@ an any 
ll 
Ii 
11 obhec ground, ahgr tiken, you aan enlarge &he %%me e o m ~ l u h r  

XP i t  l e  mads on mnttnps that are naP in the reoor4, *here i t  
ii 

$8 not a mere ~ a v i e r  of rhst has bnsn dans. 
ji 

/; 
Tke Ch&%man. Your tima Per appeal sbas6s rigfrfi awcnp 

I t ,  

'Of aauPae i f  the -ap@lteation i e  not auda, rrlthin Cine fur 
I I ,  

I 

'! jurialBia%ion d u ~ i n g  the tsm--%hat i r r  w h a t  boeberea me. 
I 

I 

%p.Lsmann. ft i s  90 8ayrr. 
I 

[ i 
Blr . Donrort;h. I think the p~nCk4nay o f  a metion Per e new 

frlel extend8 the t l r a ~  indafinitiel ~r 

Tha Elkmimen., There %ar no doubt abouG thab. XB rtrepe 

start;@ tio rtzn again* 

HF. Ofnsgr That $.a almoart e aseeasarp aooompraiaenB s f  

gio%sg the X ~ P ~ Q F  ~ourtr the righ% t o  review i t s  em deaf riamr 

beoaues tka~s %a no uee or ahoula nsO be any ure o f  r pa~$p 

takdog an apgaal until b krrerra what fho f'btnaX aoncl&rien af 

Bs can take h i s  appeal. 

The Cbiraraa. Couldnit  RE, gay %hat 5P the motion t o  

:: tm dayrs, an4 an oChsr grounds not?lon muet be talren *%%%a 
1 

I 

./ Ckm time, allom& Pap appeal? 1Cf he make* i t  on Cbe 89fh day . 
:I 

/i P l r ~  sbill h~ ane, day r e f %  t o  appeal after tBe ooa~xrG desl&err 
!i 
i i  
!,hi@ plotion. But fns Rave i2xeb the t ias l i m l b  ~ f ' @ ~ e e  wadha' 
!I 

I [ /I in a31 oarsea , an8 the tb%ag resllg irn '% f inal  during ); ha* 





I /  
II 
:: that rrpgeal~ do not 'begin t a  run w h $ l  %he Ciaae he8 expired 
1' 
i t  
' f 

I 
for the agglf aation fop a nar t r l a l  , or af C ~ F  applioatlan har 

l i  
I 

i/ Btsan lnade withln the.ese detail#, an8 i t  bias been disposed @PI 
li 
11 

The Ohaiman+ Tau aould not a&opt any mls %ha% a f f e a t a  
/ j 
/; the rl@t o f  appeaS. %@ w i l X  have t o  etalid op the es%ebXi&b$ 
I 
': federal a l e .  Th~re are many caaea in the Sr;rpPanne O o u ~ t  e f  
!I 

the United S t r t e a  that any and 911 federa3 ataliutea hsve la 

lim5Ced t b e  fo'or eppeal, e r  t o  ahen a matlon for a ner t ~ i & ] a  

i s r  ma&@ and entartained. EQ i t  i s r  no% entertained yon are obit 

But if i t  $8 apade and entertaincad it atop8 the runniag o f  %he 

%$me for appeal. If 20 dnya hsvs gone by and then you malt* a 1 ' 
i 

motion for e nnr t ~ i a l .  8118 the motion %a deniad, then yau haw/ 
I 

70 d ~ y s  left* . P b t  14 the sst&bliahed Padsral mle, an8 I & I 
I I 

! not think we ran-t- Co Bmeh that* 
! 

MP. Donwo~t;h* 130 you feel  %hat t;hPt i s  the ssWblltahed 

rule? X m y  be very muah in error, an& very l ike ly  optL &a% 

althoagh ju nh nag entered on a asrtcain dag and P moBfon i b  

a new trial *a# no% diaporasd u i  for 60 day@ afbel*rarde, that 

yon s t i l l  had your 90 days after the disporral ai the rotion. 

Y r r  Olnay. The% is rbat the okairman roi&, as I undaf* 

The Ohaimnr Wo * I naa under Che igaprei3rrianl:*ht i$  
1 

jusC atogped it .  But I tneg be wrong, r a d i i  I am nmmg na 







a he Qbaf-a. le hratsncf @ayPhlng Be @@ ieifth %he time i 
1 

sf slpgesl, sad there i r  s9g rule on i t  hme, 18 bebf;er btrgkar j 
I 

; ? 

gresrnf 3udf aierl (fotle m n@uXd llarpe Bo make ram oondi #en# t o  
3 
i 

a% Qlbsed Czied tiWI@ut a JUOJT. X m@aap we sdRfld bate ta, m- j 

I 
you re&& tha% agaia, plea@@, abouS new f rials in aourtr of s 

i 

for mieh new tziala have usually been granBs4 By Beurtr o f  I 

; I 

gg. Donngrth. Wa aou%iiaarQXy adopt %hat rriWb i b  

t o  f f tq  but I would move that ill@ fag as aetiions at k w  a m  eon-j 
1 

I 

eelmad, tbnd 80 fao arr the ground8 am comernett, $ha* ww Xeatcr j 

i f  as rpeoiffed in tbs aode. 1 

k g m i @ %  ~ugpt3.t %his s r  an sl%ernaliiva, i ~ r  
t 1 

I 

The UBaPmme .We n0fi a@%tle& $hati. I 

t 

I 

t 
Oltwk. Ro, X jug% ~ w t e d  60 give yau the mr 5% a@u&4[ 

be don@ so peu noula get the WoXe pi~Oure, 



HE* Olazk. *ABotrfosr ~ Q P  %@hetlo%ag in@srsarubta;h arm 

%pi@& 9o Bfts smz% wit&9ar~t3i IL j l l ~ g r  rhszl Be pan%@& upon tibe 

wauadcl upon n82~lh ksazgngs have k@refrt%ore b e a  (armM4 ig 

I 

#&re Olnsy* 7913 w e  mrcsrping the %imt 

The Ohaiman. psrr, 

('iko qaes.bion nal gu* and %he, ttloPton pmroi;lsb 1 

;8crertsd. ~ u i t r  r iew atr~Bes Bare three* D@ ysurarat 
I 





'The par*~  inO@ading t o  ~love ~ O X  a PW %rial  mu@%, g g a a y  
f 

nzittsn notiace r I  the asaP~p e l  tkdt ju @a$, fib a tho 

and serve upoa? the ad*ssrcs wr9y @ not to@ of hir taQQatisa t o  

notion ni ll. be -&a, aadl *he the? *he, afll be r a sa~  arpra ag- 

shall be deems& to  Be a raoOion far s mn trial, oa axall gmunar 

not W extanaed 'by srder or raigulatioaeg 

Pdtr. &of tin. Ye h~nvcl fouz days un%eea the oour t shall 6 s  

Th@ Oha%zmani Lefi gar sett9e %be Bime.+ 

tap, qlnsp, unless you gut AD @at lattez @%sure, thsP the 

rourt shall nat ertsad i t ,  ycau are going Co hate &O extraa~& 

roartantly i f  y ~ u  have $hrre day8 or ffvtt Myra 

Fhe Bhaimgn. YOU wf 51 rcamanrbcr IW dlrourrsd t a t  p @ h Q  

bhe appacka, m d  you reosmen4rct then that na "exempa 

Lof Cia. Did we dsefae fm pub B M 2 i  in sr *as i t  raere%~ 



gaurttake i b  tegJr ilhe)~%, bhs 8ii&p~imtra6nb and the 

11 
I/WI I :  tell* hi s  trlten.b %hat; tl3e patfOian $a# gene & p i n # %  hM &a8 

!I 
11 i i ~ t e ~  tsiabc 
I; 

Ii gfve hm days nt%hsulf pewel Qo en8%n& ths Ofme, $he 

t s  m@ %here is er let to 'Be said fn Pavsr 61 Bbe tea 8ap p r i ~ &  

- an& 1 Ihoae lawera hema rrho haye exgarienas 80 the Bonbrsry 

uagmbnt can not be @nBQmd until sf Bet %la* aan tzial m s % t c s ~  f r 

but i f  the $12 eat faSXaw%p soan afBar the +sflfeti wa aaa Be 

b&il pending tihill new 8 ~ i a S e  I ;  
Mr. Clark. bu@% a s\inuQs on thh f uaQerstae& ne, wrr 

going t o  put the ten day&! in the motion, rha tsrar f t %a,  i x a s  1 
%he r @ P @ l Q t ?  isa I rmsrng about that? I 

W. BoBgd. YOU axe gotng 88 iarert the wgtt~dl * t e x d i ~ ) t  













11 yea g @ P  e e n l e r  on the Lslyst. in the ole 0a8sV 1 

aca t b t  in tihe ru i t  i t ~ e r i  snd  I de not WPP@rQ re are b m h i  

" !  
I m l  ~ u ~ t  444 na. BQ lava my h - a p ~ i o ~ ~ i o r t  f r ~ n  the fact 

a ehost bar, ten day8 or SO aagr, or GO day&, had lrbuf dm . 

!ion reu aia you r r e  rtthout rs0eur.e in raspw* o i  aa aftez- 
I j / /  di8alcooar~d o oasglrso y @hi@ h mar the r r h ~ l ~  aBba$ mell tea.. 

i'ahibh err@ g~sund  outsiar bbs re(rord, and i a  bo%h of tharn I *his 
I) 

I1 

j/ ~hr, one gill r i a a o n w  t og OW jury, eueh 98 ~ B U  m y  iina, 
jl  

II $or erclmple, i f  the jury Bar d~trminsd  ths fhiall; by is$,  ws96 

rouade, rharul8. be and i t  oan re&], be owsped by e pso+i$gs . b 
'/in o o n ~ e t t 2 ~ n  nl%h r motton ios new trial. 
li . , 

When i% aomer t s  





+ I  I 2 - 

" t a e  sea% ps*e~*  bat g think (c.) i s  o new thing r@ tar a@ snr j 
i 
I 

' sgeoif io provi~ion in 6h43 aamch @am i# ~ o m @ l ~ n a d r  
I 

i 
$ 4  i 

I 
1 

aaP. 0121~)y~. X srs net mra lulr-. Iam&ng win8arsbood Chi#, j 
I 

. i 
%hat t h i s  ~ l o t i o a  ae rre ~ e a k i n g  ef  b e t ,  BhQ nrottoa be oef I 

I I I 

arid@ a judpea t  Wcsawct o f  f rauQ* ir nQt; s motion for a mr 
1 
1 
i trtsrl, and w i l t  aat extern4 -- 6b(r faot  that ~ u e b  a mation L 

m, fmannd I dad not undezrtand it, and X %laink ii BharB j 
I 

t 

f f a i s  ruM and be in aanbthss 'ru~e,  

BBr. Dmw~xth .  I think &t i r r  tegy oleax, tn the ffrrl 

lacs,. we haw@ not dfsg~retl o f  raae o f  the ieatru~aa up %he me I 
L 

I 

t fa1 gz&eti(r@, @boa% hot amh tim tax af5ida+it#,. and re on, 

l ~ e l l  ~ a l l e d  atteafion te,  i n  the mdum sf a b i l l  si retrfcsn, 

go sema $6 me,- begtmaiag wi%h (o) i b  should be a new MZB, 

ntfrrly IndepenUnt cdf wrr trial# and judmeets. 1% i r  tn tikb ' 

L 

I 

na.buze & Q B i Z f  s f  ~ e v l e w  t a  rrliroe a par*y front fraud or eta* 

e z  ~pccoia l  thing, aat% rrdhhat res ehould go on an& p ~ t  in a ner 
i I 

Or a&& tbia %B i t  by pfl80ribing Bbe tin@ witbin nhicrh (rgs / 
I 

t dm$ t s  mst, 'be i iSeQ, rat4 raomplete +he mn Crial groO~dun 1 
I 

fore we tam up this other matter. I 

I 

i 
I 

1 
W e  Olark.. 842. Ohaimaa, on the quaer tf on s t  %he grocr 01 I 

I 

Q nxle , i t  does net t o  me Ust  %hat i r  +@xy inolgar8rent. 





I 

WE. Olnep.. They hatk as* dam that fa Oaliforaia +here i 
i 

BW ttms Sur apperrl t@ar&&y war lCsw ths motion, lare t Wclr 1 
I 
i 

staDd %t, Oram fib@ &@%ion upen CM motton %es 'or ansr $rial, I ; 
nbaPly, f esrer thsqht 

% ; 
t 

%h,lraQ thia - awplamsaMrry mations are Zuto~ked upon rra ent i t e ly  / 
I 
i 

d%etSn@ 0. 1 bhowht it rad b new mmd, 8~aator Pepperlr BLXq 
1 

of reavlew j u s t  oaalad by r new name, rrnd nQt tihe bare sf $hi* 1 
I 

X muld have %h@qght o f  a@ a mw trial. i I 
I 
! m. P e ~ p ~ s .  TlDe Ohal a ha% rafiriird me thaB f t noula L 
j I 
i 

'$a, (I i i n e  rs iew tro make provf rion sbnriatatnOty with %hie wr 
% f 
i, 
I I tz lar  a ~ h f n e r y ~  902 teafting ardvantrage a% that eta* of q u i ~ k x y  , 
1 

&$190092e6 m8%tbrr whiab Q * ~ @ F W & B ~  ~ 8 ~ 3 . 4  have bean 8vaP'LaabIe as ' 
Che W ~ 2 e  for a b i l l  @$! 38918~. A l l .  f was a'pgtxfme f ~ z !  WBLB *ha$ 

I 

i B  r h ~ u l d  W -4s ols*r Vaaf if  rwr%t@r h t ~ ~ l d ~ f ~ m  avrilaBX6 a. I 

a barla for a b i l l  of revim cou&Q not be m M ~ @ d  in augpazt ofi 

rule a that ne should nef tihslzelry f~mvar  be bthrreta $ram s ~ a & g w ~  

The Ohsimrsn. That f s my uaderstcbading of f t  and there i s :  

grest &&+antags %n proriding fez r e l i e t  against fraud, anb rro~ 





1 1  

~av%*tsn. 1 .  ; 
1 
I 

Tba Zlhairnren. %ell . ,  g ~ u  oaa put pr note a* the bat- or 
1 
I 

tM rule BhrB $ha i$ulpasme Oatzra a@n pzomu&gafe an4 gory f&gr gei 
$ 
I 

j 

Bbe ind@grndea$ mf*, ir i.ir net proper ioo ur %o rtralm %he *$me/ 
/ . i  

I 

The Chairman. Wtah the tjnd@Xebafldiq, ix, arrp wen*, $h;hrjb 
I 
> < 

5 %  i s  9~ be mde t a i t h  aw di~ iganeet  I t  f r  nof an atxro&a%e / 
i 

r f  gb*. I 

i 
I 

Mr. Qlney. Haa 1 
f 
I 

Nr. Pegpcrrz. ttarehao may Mr wi?hla t b t  $%me 
i 
j 

Mr, Biney, fele. I ,  

> .  t 















rrharlj~l~sr il may -aarar, mat;ber i t  &e Ca Be grauped er lmmd, 

e i  g i v i ~ g  yea mwh aam $ban ten day&. 

Pigs. Olnsyi Tblr t gsr fWt ly  prop@%. X have no ~ b j  ~fpr 

%tan* 

Ur* Donwopth.; My wSt4n a$ *at i s  %&fa, %hat aa, aca puz* 

posraaly lebQio8 '[la) and (e) a*sshp ss Bow graundr, TWt f s  

I do not think nr ahou%4 prshibt$ %h@tr ov63Wpppixrgp. Xf a 
- k:% 

motlon for sen trtsS @an be psnD.csl on army ol %he qounas how 

@ad then (c) gaer oa; and +Irab@ver i C  B ~ V ~ X B  (a) 111 getad i e ~ .  

I rw Pepgar-. M% Qhrr%~ma, in ord@r Oo faei%&$a%e proreed 

In@ X m going t a  rri%&;h8raw, t f$b you2 ~ m t r r i o n ~ .  I have r 

meet tng a f  the OhrpaBs r o f  tile i#a8h,hington Oa%hedraT rt Cz 00 

&@-. Pepper, P&rl 1 rill be bbactlt. X g ~ t X y  go for fhar.t 

reason an8 partly fhsd you m y  mket mom pra&rea* tn nry a b  

reaos, ( m e t e r )  

Yrl Dona@r%h* X +it% nut take up any mom time prescen*ia 

rrrg. tiers-. X i  BBs a 

%hey &a neQ. I do no* ere that i t  does m y  ham tf thsy bo an 

It atoide a txap. 

Mr. lemnn. What l r  going to  oter2apt 

The Ohatman. The Bime for d o i p  i t ,  merlsgr, 

W* Oler8. %!hare are difSersnt reml8s. ltaQer (a) & 



a ZJlnall ;dunwat sxcsp% BWt yoax g@B J O U ~  ~ d l i e i  tn a ahorbsrr 

vr~y %an by %he bi ll oP r @vier. UnBm (B) S t  l a  not a, iinal 

3 @&%* 

aar, Dsnn~rrn* Zr the wWXarlweeltlr#ethra leept my a e n ~ a  

amr an4 f dta 86% La@wwhy my aha@@@ 4idl not tura up* i f  I 2 % ~  4 
out in $en &apa siWr ' r. rate t just vhy he bgt  away, I ran? 1 

m. L s m m n ,  I thlok that f a  corswd by (a). Lsturmp-I 
' 
I 

pass the aams happraa @at3 you em@ lin aids% ;80 &ayr riQh *h& I / 

yout VGM rhould have @erne ;tn rithta tea day..* 

Sou w i l l  q, Q B *  X rn unde.88 (a=)*@ 

X%sary, ye@ o m  unCLett fb), maad ( 8 )  i o  shsl; ewrrg yea 

The Bbimraa. T h ~ h  i s  why yau oaa net we%@ $31- ~erbx;r ,  

W. Lesona. That i s  *BP E ao, af  raiQ af. 

'fhe ahaima* One eraprr ten dapr ~ n d  %M otiher rlsryr thms 

%r* Deb&e* 

w t  t& duBp Usmorbh. Zchsre i e  ao rearon .rhy he rrhoula not 

a@ Bh&irn(~n. x =d*z.ti*nd (b) fa  ca £%@*&on 2e~or as* %I&&% 

fee* dudpat .  

W* B@qw%%b* ma% i a  @ornee$, 



bseauaa, in v.o&ting the judgnsnt, *bat do you do? Iougranti 1 
ta DBW tstal f f  yw nxtncatcr i t ,  and X d@ not, thfnk you @an ma& 

$03 P ~ e *  trial  m a  one a rne@%szi tro kamtrs, judepasrat* 

Bar. Hazgsln, X euppc)r@ that Q ~ Q  @f t W  mman law rrrclaasna 

fatar grantiag a nsr %ria% ralr aenly dltmarewd cl~fdame, sup- 

posed these, i e  are @lag t;o say pou oara gx-t e a m  $ria% is3 
I 

e r n y t k l , ~  BAst fr $tocan rrti ~oavnoa Xsarr. Blot, P esn net maw esua 

*.p Sad@ 2Janasrfrg@ri BetPoin* i a  net +srU aclkea, and %ha$ ambr, 

an& ambar tbzss have gp* * Q  ovsrlap if gou are going tca 

%ha% - (b) and (c r ) ,  X r b ~ l d  My.. Hen are p a  g ~ f a g  @FB 

me, 03aey1, 2% wk~t extant dace@ 8 b i f t  pi mvian l i e  m 

$rbuxaQe of newly dfnrevovcb rs& evidlrnest 





(a) but St i r  .ahaa@d i n  s @ ~ @ r a l  my@., lie% ##If @f %hioh g rnoy 
5 %  

lhwall %n detakt. ~ u t / i s  akaipapa re  $he$ $hag@ a m  8 ~ 0  aepm 

ate senCenas*, one dealing vi3h aex trial# i n  jury absee., Mes 

%ht;ha geverning ~raxla, ir me eomnon law g m i a i o a  ~ P S  P l a ~ % B ~ t n  88%. 

i e  th@ pFose&urs hs%*tsiaffs i n  a i  and where tibe 

crourt my rseelve r*brslaang era& mend i b r  iiadfaga and @aml\tr 

ef on&, enll then, Ea~urBker, ehce perf ad ir ten days grrrrddang 

be flied ri.t;8in taa &ye# but a& Be amwered by a U i a  afg&+ 

~f f%aavEt l *  

W. Olark. Tbr~ppoaitla rrfda, yrr, The$@ i s  just ow 

gsina theist B B ~  $he rtlovg~g pza$yl -I&@ ir Ba file h i e  afit- 
I i c 

da+i%s t a  ten slapr, apply for a d  gal; an clttanr%on r r f  timl . 1 

I : X r&s not wrs whllatharx ths$ sbna fa Or not. 

&%. Dobge. 'Fhat wa~arprnatfon tha t  by lews a b i  bhaeoarr! 

he ehetuld be glren some extra d q s *  I : 
by %he my& there Bhrss dlvf#ielar peghap ~bouX4 appear 

3% eeparab* rml*s. (o) rbandr rubr%aal;ielXy a l  i% ir nor 

taking, X judge, prebably %be firer* B~BQM*,  aPBbe%a(B E am no% 

wfte cure i t -  1e gxepr Bo leave oa% fM ether $we. 

Mr. Dom*orhk. Pl3rfW a%%% %IflZlli@stitl~e* f a  &in@ I 





srated thin@ rmld s1.o be under (b) i i  they an, Isit tn 1 
lo) t 

%rs. (J%ersk Welrljr diroorrr@& evidedadi i f  yau iea te  i t  .in 

I akeuZb think &at ef~taaly WQU%-~X 

kgze tma&n.. men thrt rcsul4 *mi* you ~o aanie in ribbtg 

%%me for appeal w1%8 newly di rQ~)V@~@d crfidarioi? 

m;. QUrYI Peai iZ you had not i ~ a n d  it  within rcsakon~ 

m* ObFLu fbt BS *me* 

%zh Lmaannr I$u rould canzy U.are that li go&o~~awlsd 

un1- (b)P 

TW (lll%iman. %by pat that in (b) a% &UP You am 

I+, C l ~ ~ k r  That naa Judp @&n@p' s idea t o  @gcl\r&e tt.  

X M not tecomeaaiag that i f  aha7 $nr f m a t  you t b  

k t  a g ~ l i ~ i  9mrn i t  @amear dam k, rush a lgrrtter am nevrXy b16 

eeware& s t i d e ~ @ ~  h.tr say result i a  injurrticsep the mao har 

brlnglng tbQ k i t igat ion  t s  rr iinalri me men should not hay@ 

the xight Per any aonefderabte Lngth o t  fime t o  s l a b  s new 

&ri@f on the greuart that he dfd not hatre a%% the ~vidrmL6 $Bat 

tt; Q,ibhar W r  i a  ai; $he t-%me a i  65re 



%a one or BPts a tber l  cue i a  10 day'@ and one i s  Of i rc ie ,  mclntko; I 

a ~ b r n a a .  X unberrtiocs8 pour m~tion that way. I 

I / r l X  i n  ( 0 ) .  That g lrw the erldemd, d i b ~ ~ v e i a d  %$tier the 1 
.trial. the lapad o f  t foo mmtng for a mrsn trial. 

I m. Mofgan~. Har ctleut mirteke o~ %nadvsr%ams g r  elrear- i 
I able n s g l t ~ b  tho* did aot appear in the, rererat o e u ~  you 
I 
! 
I mwe, f@r a new trtrl on thaB ground wdbr @emon gar? 

I 
1 

m. DWei C!sr%in l i m f  %ed -aarerci They a re not relregnA 
i 

Mr. Dsdga-. X f  Feu dfwatter 8% in ten day& you cozlId 

'PM fbaimtan-. "Pa% i a mttslf ~f dil ipnoe- .  

I 

i 
BET. D ~ d g e i  g t  pr~vent# any inrgltaaOi~n that yon we cs*i 

I cXa,uding i.& sn $be grcaaxn8r under (1P)r 

'Phs Ohalfmsar Do I und~rstand th;b anration ho 'racra%e a 

1/ judmsnt ~ n d s r  seeti on (o ) for wt@*@&bl. negl@@ t oan Be 

i tk in  three monBhof Axe ywa 



S i ~ d  f i  (rs) n o  ma@ glanne~arl $o@, %f8i m&e i* on bha 

a@ he~e$ofafe, kare been gi~meis tor & b i l l  of rsvtdrt 

03ineyim I have an $mgrsr#ioe$ X -40 aa* lmor $ere i 

gap% it, er how I ge% $tiI  that: tlurre b i l l r  e l  revia* woe we4 

a@ sa mean8 af Belap, Z d~datt, itnew. 

me atuaimsni Wa teak rms aotiion herre &a14 tw Wep@z%e1163 

trgrlng t o  sarto what $ha% aBtfan *re Sewk a r ~  re gdim 

geB t o  %ha pofnt %here we knOw tb* %#a@ donrsl ~TBas% i d  tihe 

we M@P@R. f thin& thd ~ ~ p b t w ~ i l  ~ o I L $ @ ~ I ~ )  it$ I 

@%p&t%aa $ b a ~  rrso~t og ua d i d  aat Maw wk&% %a@ 46ae) 

auggerBQ8, X lrarr ens %ha% QSQ nof he+  YbaB mi doneti. 

Tbr Ohalrmra.. -Bha8 IgParer t M 8  I a&&&& tkaf he 

have %a seudy Bke maorta in alrdas %a take 1.6. 3 tnon f 

Mr, tanrrsnnr . Yhs Z~eaBle wfU # a ~ Q p i w  tm 

Bhat rot~X8 a @ a ~  te go abuti bab S i  

I U a k  I gef; t a *  

HE..O$QF&.. X. BYLittk p@u *)4Pll\t,t bmB X d@ m.% %Uat  



The tIhai2m!mana tt@t up pfn i t  Qem t o  that oar. 

I1 'sf  o e l l y -  t o  Xollew %hie pratirian s l  the *erdr. D, M a r  

equiljr groocs&ur~s, t, 
m. @org&gaa, ~oncir put that o a w u  Wat tr YF* Q3srk. r 

mula no% sugerf thsi8, , 

Ire o % ~ e p  . It tbou@c you .uga;errOcsEL a*. , 

I hsirrd a f  the bi31 s r i  review untrrn %bey were very m&l eauPaMa 
il 
UwePs* 

Mg. Qlney. LBg naflea i s  that  we rhsuld isllow 

of the @oars provfri~nr rlbb rhiah ths, lawyeis @ze gewmlly 

Sarailfas . 

j /  

/1 m. bobis. Doart put *bet inl d u 4 e 8  W@.W@ *hir% rrouM 
lt 

aubstsnoo a9 everything 1;Bgb 1 4  nu1 i~ (Q) adgin$: Bo $t a%$& 

the praper rrordrt * ~ r e v i a a 4  fuxrnr ,  rrny ~f BIN& grm~dr 

%or nw t z ia l  were bas Lam by ~ s a l l a n  sr @hall be basfard. r 





sans*aing amag.. 

Th@ Chafman. krt ur ksam L t  ho, the Btyler O~BrnaCflae .6s 

ll say n h c t h s ~  that @u$Zlt t~ Be, to  %he no%@ 88 in  the rule i t!rn@li. 

I /   rut lli in 8 no%* en4 arap trs are, aeQ iatrndirrg t o  tieke a-7 ~w 
llinklepsn&ebsnf auf t , . and re sn+ . I 

Mr.. D~bie.  &one psopl@ do not m3rd no%@l. Th 

rat3 then rt me. 

meCbir..n. ~ e t u a ~ t a r e ~ ~ a t t o * ~ e h t ~ ~  

~4s Olark.. Z Bad two ;rruggeaQionlg one nar ar kp W6 

~ a r .  Doawsr fiu, z mw e DM R ~ ~ Q ) Z  ter im %uttO 8he o~surlr ~ ~ m t  ,- 
I 

The ahalm&ni. Per Ofming the tlms o i  -pal? 

/I ~ b a ,  Ohaiman. X maw ao e eultrtituta, $bat B h a t  br puti tn-, 

lkhe net;@, bac.uro rc am trying: t o  fir Chs t * ~  fel' appeal., /I 







& 
el- m 
B 



s ahange rltbarut ae)flfying the parti@@, that t>d pwtfao +gum 

&. Olaey, sbeuXd net be pentittee ior ane nraaen$.. 

*hat hme Wen tlwgge3ebekl OQ me. 

%fm. I a&& Kae R@@Zt@r pbaoa, t o  na%e %ha% an& ohso& it. 

A~S. alazr. x Wing taat i s  Q Q Z Z ~ M O ~  

'Phe aharirntrsnl X t  ou@t to  W fen gays, %he 8 

/1 Mr. Olwy. One thing haa got t o  be taken oals o i  in mat 1 

far a m  ts$a$, 

lm~ea we rill go* into trouble. 
I I I 

j 

I _ 

mssrman+ my ilg8b~lh~pdpb9 Ohgel ju~t ics,  hag# 

f ~ r t t @ 4  uar in a$ i t  85b bo a@@ htm $or a .$ew minutes. 











For P 1Squ5dateB low, in ju~y-waive8 aasrrr the a o u ~ C  

may make either a speaial or a general finding, and X know 

judgers hats fhere finaiags l i k e  poiaan~ I: am a UfCle worried 

about a blanket provlsriun for sgeol.1 tindlng# in a l l  oaaer. 

We h9d certain aaohlnerp for aaking for  i t  in %he foraer m l s l  

I Chink O k t  we may be rendsag a lot  of cracaee t o  the jury from 

t e t  ms indierks a little biO how that has oome up. In : 

Che first drofa we he8 provirlon whereby an a cerCein kind sf 

motion you aould g e l  e apeaiar fincling and on a0hers a general 

diacrstian 3% wre deolaed that Wen judgatent was entersd on 

motion lop  $mar7 judgmnt on *ff idav3.d~ Ohsre wacr nu neeerr- 

tion'. 02 %he oo- ttes, X put in %he glotion for  the sumarg 

I ahall have f o  sag# .on my o m  X etuck in tWIl walatm for  a 

rure:.-on +&,he judgara, oa, T have, in a rrag. I think this i r  r 
i 

real p n j ' t ; l s ~  aboa tri rnaklng 41411 the judges file sgeoial finding# 

in all asses, bsocluse, yau see,apgeal oaser ara only rr amttL1 

pe'~,fcentege o f  a l l  oasea, and, you are patting a burden on %he 

judge on tsvrPg oar@ that goeta t o  judgment. 

Ths Ohairman. ~tst'me #Pate 8ly goknt* Them might, be 

aoaes where you bo h v e  a ~ p e o l l ~ 1  lindinglr S tto not rsr 
)- I J I _  _ = _ __  -_ _ __' <_ ,_^  __-_--I j__-,r % - - _- s =--- - --=------ %I- --- --- 
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my edveraa~y ellaimed ought hob be put in there4 A l l  t b  judge 1 
I 
f 

had t o  de @as to f tnal ly  acly, "3 $htihink b b t  i s  ooprsob." Re 

dl/d not really a i t  dam and have %a oarmpoace and rrrrnge any- 

you think &eC i r  go., Mr. Dodge? 
1 

Myr Bodgee This i s  the @wi%y rule j u s t  redstlCPy 

I 

8sr. Dobls. The Supreme Court gsldeatt Chis ~ X Q  on the I 
i 
t 

i 845th o f  IFlooeaber abrolu,utely requiring it in all. equity aassrl 
I 

Hpdr. Xlemanal And they dl4 so extend% the rule t o  three- 

judge oarrs on& Co all. earesl fer epplicatian far interloouto~g 

Mr*-Dan~~rtib~ f.at ras reaa %hi# ahlah her been tnanlt- 

mlttrad t o  our ~he1~mon.  S t  i s  dated loaclarber 88, l!%36, 

1 . ;  

dealding s u l  t s  in equity. tnoluding tlloss rsqu%red t o  1 
I . t be heard by the three judges, the court af  fiwt instmas 
I 

I $  I shall find the faots speoielfy an8 atafb, aeptarataly f * ~  

1 

I 

t ~ r y  injunatioas %kt3 (POW% o f  i imt i n a t ~ 1 1 ~ 0  shall 
i 
i 
i 
i 

aiarilarly Bet P ~ r t h  i t s  fZadinga a$' faot ant3 asnoluaiaa. 1 
i I 

2 ,  
I r 

I 
I 

That l a ,  they not only make i t nraaeaery in ax1 equi);r j 

eases ahera there i s  a n a l  judgmenti, but also in a l% itlter- 

c i  laalltory in junobione .. 







Mp. . Donwenorth. Z 80 .nab went t o  pralong %hie Bieoue~si~n, 

but tnhi3s .that motion is gendhe; f have ta few thiags I would 

like ts a%alt;al 

I knatv eke repor ter  daara not like to reaagniaa the distinction 

bartween Xsaw and equity 088(914r Them $11 B memumndum rigM 

hexe, I thfnk, t o  the sff 'eot that the tlistino*ion in the 

raggclhlata aourts and the method af review o f  I n  and sguStfr 

ape baglet3 largely upon %he Pact %ha% in kha equltg oaee the 

depositions are taken cllavtrlly %artsad 0% tesbim~ny in @pen 

aoust, an4 so thy  finditnga of the l ~ w e ~  court weire not regard- 
:? 

od rlth the same f inallty ss in asses rhe~a jury essea are I I 

I think ths Feason why findingla in ta~uity ara not t ~ e a k s d  

by a.gpellate aourCs with the ararae aranotity aa Pindingr of law 

is largely be~aulss the, remedy in %q%Pby &a nearlg a%woga tro 

an iajuncrtion, for $nstcmocs, the apgslhte aourt has a q\rsrrtior 

of ingunatSon up, or a gueation >of' apaalfSa psriormanes, The 

IC ir  &n sgu%$y arre: ,  and the eourb will give due regan% Oo 

%he findingr bg ir*, but won't eay, aa 5 %  daete in ths ease of 

a japrr 

@nd ten atlrapa who have %castiff-ed it tnaa whits, but bhta - 

to be a t~utls$&% mdnp w e  w i l l  believe klm againat the nine+ * 

But when the qaeilttan of weight of koldsnae eomea ug i r t  an 

equ%ty ease,  where the d%sarsb%on ef %he appellate o a r %  PI 







i 
i ; 

gou have, ne%erthe%erser *to *utalyrae the aloim t o  sss -if 'it war i 
I 

i 

" ot equitable cromon arnae, -and cpa on.. Zi we say notblng abw% 1 
5 i 

!: I ,it, that $8 the I ? C ) ~ U ~ % . ~  Xf. w 8249 going ' t o  Xeav~ ib %ha$ W*JT@ 
1 j 
I I 
;/ r s  aught t o  say nothing .abauB 10.. j 
I! i 

* 
5 % X -think ute 81% agree that we are neb going t o  newor tho I 
1 i 

brcbadLh o f  ~ e v l e l r  in equiOy t8a@%rkr If ere going t o  caake i 
1 

them al ike ,  I think rrs ere absolutpfy osrtain ko enlarge 81144 1 
I 

1 
law o f  review rs%her than &%~$RI the equiQj- mrule.. On the I 

i 
question o f  w'kr,eOher have $aoner t o  do i t ,  I sugpolse t h e ~ d  i 

I 

after Pindlngr that have somrthtng t o  do w3.th the e i fea t  o f  

$he flndlngs# are there aa%Y 

It.., OLark, X w ~ n t  Snta the quertioa of appellate revSan; 1 
I 

I 

The Chaiaanr Therr was on@ bhing in that meao~sndupl I 
i 

1 1 <: 

/ %hat appealed to.me* When you @one ~ d t u d y  *he #%abut@ i t  
I 

I '  
t 
j 

lsaglr tbt you have a untiom system for  equi$y an8 law aotions 7 
I :  

he aqutby rule @an ire oombine41 The equity rule@ oovsr Che , 

1 

&at and sever the bmldth o f  rerler in the tappellatie spurlrt en4 
I 

[ you ern raiae an iafarsnae there the% bn suah mat0arr ae LhZr* 
i 

ey being nslbters %ha% @auld be oova~ed by the caquitg rub, 1 

i 
! wep might deal with %hem, 4 0  far as  it^ n@crrssapY ~ o a m c )  1 . - 

BBr* L Q - B ~ ~  I read the mernora~dum~ and 2% oonviaaed me 

on that# Th is  $8  II very tenable @ ~ o ~ m d ~  3 think W@ have 

I - 
I up t o  the, Court. Tfreynl l l  &baZde whether we have bo Ssao(~ I a 

j 

i i C  aa i t  i s  by law today, the f~nding  baing t;he effee* af  e 
I 
i 

f 

I 
v@rdia% %a a jury-+aivr& aaee and the findingrr not havglpg the 1 

i i 
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l f f ~ o t  in equity aasea. 11 f a v o ~  gutting up a mla, on bks 

theory that aa have hhe pansr t o  that sx6enf t o  deal. a f h  eha 

~ f ~ e o h a  of these things and i o  aake the game r u b  t o  '%he effeob 

a f  f indings in j~~y-i . \ ied dares aa i o m e ~ l y  tsxinted in equlay, 

an8 tYlen append 8 no%@ far aubrairalon %a fhs C ourC, QeZling 

them o f  our d i f f  ioultiea and shewing %hem w h a t  the irtatute $8 

on jurg-waived aarea and e b  gl.caotica, in sguitg and 3eBt5ng 

thm d eci8e 1% i Then aa, don( t hlioe t o  worry over the 

@pa Dub%@ * .t you b v e  'acli8 i~ very aweatb t o  my saps. 

I arm .inclined t o  doubt whether re h v e  the power t o  @;o lnto 

it. I hope we have. Xi we do have the power Oo go $nho %ar 
X agree with dmrybhtng thaZ ha@ been a a i b  Let ua broaden 

bhe power o f  the appellate oWWtr not @arrow it. ZarteaB o f  

@ivlag the & i f r o t ;  o f  a var~diot bar a jaw, Zstt us &ae S f  the 

The Ohatmrz~n* Get u a  take a vo8a, on tha pgria@igla, are t o  

whether we would l ike  t a  bzroadlen %hi*% out on the uniturn barlrl 

S f  we o m .  A33 in fwar o f  having a uaifopa sjrsbem an $he 

braad 13a414 ef %ha olb epultg gr?aoticre, clay aye. 

(TEze~e were a nmberr of ores. Pha motion 

The Ilhairman. How $he quaahion remains as t o  h w  bo 

fornulate a mle! QP o o w r s l  +hfs Boer not. I t  put@ ell $BZ?$ 

ma @ORSF% asbdrsea an B~FPQW domrrion law ba81L1+ 

NP. Dodge, fsntt that merelg P matter of foma k r  the 



811 olaar you eou3.a Crg t a  rpet3. %h.t: out-* If you t r i r d t a  
_ye I 

I g,X1 %b out-, you mu%d have t o  .Bag i t  ' ie  in the .nitwe o f  re*. 1 
1 

elghing %?hat grss~aptilon o f  ft'lnding by *he @ o u ~ B  bsX&*. 
{ 
I 1 

i 

fare had in equi Qr csasrr 
I :  

Ilr. ,DobteI f agpcscr r%8h $bib. ! 
j i 

Donworth. , hother olternsitiva w m u l  dbg seyiag no- I ' 
i 
i 

; 
i ! 
t ; 
I !  
'I i 

sugg@8Qsd a f b ~  1fl6f%t,elltdl 813Gr I Bh$ll]l: %he ~ f f @ ~ t  ~ ~ a % d  be the% i 
I 1 

%ha$ W O U % ~  apply the grercsnt r t i a L i n o t i o ~ ~ ~  9 i i i i 
$ : 
> i 

By. N&ge. In a oase i~lvoZving both irru@a, where waul4 i i 
i i 

I i 
Mrr Deb%@. The pmsent stslCute Bay@ that %he finding @I! 1 1 

1 ,- 
f 1 

I the @our% shall h.vs bhe aam siiaotl the tar4t~Is of  a j-r / 

Mr. BonnalrOb. Wou r r a  in Patrev of raying no*h%ngt 

: < 

: j  favor of w h a t  the ohpiman ray# i P  the Guurt till atand i w  u)*#/ ; 
f 

!and I: r~nt to '  gat tt up t o  thePr. 
i 

;'gioa, than @hat rule# and / f "  Char bhil4)r @hey do not ha06 gawe~ 

:'w%12 rrppZ~r, P h t  gartioulrr %aka~, Goere o f  ~ 3 %  these 



Yr.  Bobie. T k C  i r  in the new squlep PBX@. 
i 

l o n ~ r  coup$. I th;tnk i t$  would be well i f  2% were abated here / 1 
that the f indiagl  and auncslusiona ehall be the dsoisZonr by ! 1 
the 10~43~ gmrt* T'Illlt %a what they r ~ c l l l p  arcs. 

I Mr. Glea~k. Re grotrZde a l i t t le  latsv  en WaC the ju&dplentd I 
g I shun*% ~oraCainan.gkh,hing~ X r  fhe deaiarion dificsrent Worn the 

Hrr  Olnsyr Plet ZEQ illurrtratel Bo B b t  you G@B see 

of $ha rcsaord, an8 the aourt abuld tila, an 

t e  ~ i g h G  t o  mka fdndiagr and enbsr j u d ~ e n b  

oantrary i f  he ohang;ob hi# im&ad* The oasQ was no$ 

~r.s'~ar~oa. ~t i a  +zwe that the ogaaion i s  no* ga~b.  

SF. Olnsg. Wer Sb i r ~  no p ~ l :  ~i eh&in&iaga. 

f the Irmt aousb munbil cdosatly r a a  not a p ~ r b  



















d ~ l a r e  for ww C r U Z  MW oaneide~*$-z ob~6\nge:eftr W 



The, Ob&m~nr X dlEt not 

%M point, 3 I 

I 

I 
I 

II hawe P ~ a c Q d  3% ffi ia W% ~tpolgSd 

a33y c o v e ~ e d ~  mi% perhst;ra 2% bar t z  
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