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 ADVISORY COMWITTER ON RULES FOR OIVIL PROCEDURE.
@ﬁﬁhiﬁgﬁéﬁ; E;lii
33&%5&33 ,ﬁ‘g_,;; iory %3, 19563

The Advisory Committee met in the Gonfevence Eééﬂ;
United States Bupreme Coutrt Bullding, at 9430 o'olook Belte,

The Chalrmen. Genﬁimm, last night we were é&saussing
Rule 25, iﬁtef';)&ﬁaéé?' {

M. %32533‘; I should like to mqegirk; in connestion
with ﬁnis 25, whaf; 18 meant by ﬁje.iﬁéexs of parties in azw
alternative®s - o
iges Rule 2,
will vesd lines

Mrs Morgans That comes £rom Rule 2, Fw

allows Joinder in the albternative, If you

6 and T, you will see ‘this language!

"Sush pevaons may 'ba{\fi‘izaﬁepagt»sﬁi or be liablae, Jointly, |
soverally, or in the alternative." '

| Hrs Olneys Ohy sras%
Hre E'zﬁ*éeﬁe You gee; you may sue A or 3-

M ”gec T should like to ask a qa,esi%iaﬁ-*e&%ﬁaﬁ*’

« im’.‘se. - |
In the £irst plsce, it introduces into intevplesdera
ibting a platnbifs who does not adm
11ab1346y b0 anybody to institute the sulbe It then pre

novel element by perm

vides, Just before thatt »
"githough the titles or slaims of the confllebing

1% his
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claimsnts do not have a common origin, aw are www identical,
but are adverse to and independent of one another."

Does that mean that the wm@m&mm mmﬁﬁaﬂww to whom the
plainbiff need mmw admit any 12ability must have claims that
‘are adverse to each other, or may two entively independent ,
w%wﬁm who olaim that the plainkiff owes them m%mﬁ%m. 1y
les 1t, bring one muit? | |

Mre. mmmm.wu 1t mﬁm to be & sult’ regarding moﬁa wﬁawﬂﬁwﬁ
fund o

gun of moneyj but this 1s a definite attempt o do
away with the vequirement of privity, so oslled «~ that you
must elafi mwgmmw & definits m@@am« T

W w&mm. .M,Waw aﬂmw ¢laim nmmu&mw mmmw other?

‘%w:- %w.wnww‘ Yone ‘ m,w M

w

. 1 mey say w pbher, on the first mammmmwmaw wmmmmm by Mry

mwamwu that awﬁ we ave trylng to do m%wmwgww m.,m wa go

wmwaﬁ the wm@ﬁmw@n of »wgﬁwﬁ%ﬁp@%wwﬁ? ﬁﬁwﬂ
this 1s expressed in the vedes wmw ball w%mu mmwwmmww.mww |
nature of an action of interpleaders and the definite code
| 4des has been %o wxwﬁm w%wﬁwmﬁm s o wawmmmumwmw&ww‘ m@ww»
this point that w& mmmmmmwm as %o &Ww wwmnmwwwmﬁ ﬂﬁ |

‘general theory now is wa mwwma a plaintiff who 1s waa a ﬁaww
& bal wgum&,u but has an wﬁwmmmmw in the %m.wuu- wm el

If we ave not going to aa gome of these .wﬁ,umw* I nﬁw
gay that T think you had better leave 1t @nw wwwammwwnuu |

besause our Rule 2ly agwm w#wu be wunmmwu; n faot, ¥
Hw

2k will wmawmwww cover most of uwmm@ wwwxmm

wm g 5
R was not.

some advantage o pub wm wuwm mwu wuawﬂwm mmwmwwwmm

mwwww.wwm wm@wu mm wg

in wﬁ&. ﬁwmw.m mww www.mw
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| think all ariﬁe?s géﬁﬁraiiy on in%ergisaéﬁﬁihave uﬁgé& a
ﬂhb@eaée;* px*wisim. Thia ymviaiaa &s s;a iina with the wgus—
méa%a nade by Psfafaagw emfea, éf course, who has written
extensively on this gﬂkggﬁﬁg;. and who has been & strong
edvgoate of Federal iggis;éﬁ;eg; ¥o advocates khat ’éh@ﬂ

| various ééﬁaiiﬁ‘?es’%ﬁﬁﬁimé &heﬁ?.é nais' app‘eaf? iﬁ at: aation
| of inﬁsz*pia&ée@; and why sheulé ﬁhey? Ir we waﬁt ﬁa deber=
mino the various 1isbilitdes and ¥ights invelved, these ave
g&.mgay provisions that elog the free and £inal disposition
‘vef a oase of this sorts. | |

Mry ] agea The fact ishaﬁ 1t is aew may not be any

sbjeatiaﬁ to 1% but is it anywhere pami%sé that a plaintifs
should bring a ‘Eﬁilﬁ. of s.aeezsgmaeg wﬁ.ghe‘a& aduttbing

| 1aebilityr | | | | -
My Olarks Oh, yesy T think so, T hink that is the
general tendenoy of the codes which have ém?ﬁ;&p&é the wﬁim
| 1:1 the nature of 'interyiésﬁﬁﬁ a8 é&atiﬁgaiéhéé from the smtg% |
bLLL of interpleaders - |

3§§1§% -

. Mre Dodges The new Fedoral statute raegui:rag an a"";ii{
of 153@131@! | | PR S :
Mre Clarks The new Federal statute is, of awﬁsﬁ. net |

| iy extensive anyway. | o
Mps Nowgane It Pequives payment into oourts does 1t nob? |
My Glarke. Xosy: |

8o that means adnigsion ef 11&13%5,{,;?';_;;; of

BOUrBS |
1§¥§?i@ff
"s bill in the aaﬁa*e a:: iﬁt&’?fﬁfﬁéﬁ"’

me 1 do not I

¢ that %393 use “B}ae img%g&
Why wse that extended

Pase?
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Mrs Mowgen. He was intending < so he told me, at any
vate «« o go beyond the @mmy pill of int e?ﬁ?.ﬁ&éaz#, and
oall 1t & bill in the nature of interpleaders
s He atarts aﬁ% ﬁa;g*ing that, but in what

respect doss he weally go beyond 16?
Mre Morzan. I do not know.
Mre Clarke He did not know what the Statute was when I

saw him, Ho heard that the statute h&é‘ been ygasaéc How

far thisg fu:!}ﬁ eswies ouk h:'..a iﬂﬁR§§ T do not kxzw. It does

emﬁaﬂim aamﬁ %hings‘ I’e éass away ﬁ.ﬁa pz&viﬁy, oy at

| lesst twtes %o do sot

"Such & sult in equity may be entértained although the
titles or claims of the eonfliobing él&fiﬁiﬁﬁﬁ"ééﬁ do not have a

gommon ovigin, a:? are nod iééaﬁieai, ‘hu% ave adverse to snd

inésmﬁaas of an& another.” 7
Mp. Lomanne COon we ged the é:?
o gee ’ﬁaéﬁhﬁé? Congross twr

ks of this bill, so as
164 down the idea that Chafes nad?

I do not know whether that should nave any persussiveness
with us, howevers | |

Mrw Be‘aiﬁa Eeas %his pi1k @e&ﬁmy&aﬁa the yayment ﬁf
money inte @gu:.ﬂﬁ, oy éelivery of the iahing?

Mr. Nowgens 233. »

Jive Dobies It may bé that he ém&ss 11abiXity as

these parpic %iiazﬁ élaimﬁag but séﬁ&ﬁa liabilﬁy o aem&h odye |

Can you have g Ei%; of interpleader when & man denles any
Habi?.iﬁ? a‘h /
ﬁr; @?;f!‘k: &3 fa:v ag 1 ﬁag ggg, 3;-5 18 nob vory

@Iaa%s ;mia%c It ﬁééﬁ have & Fi’“@ ?_';i %

@w}zagf -
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A S R

|"0f D138 in the nature of interpleader."

Btate, for oxsmple.

there are two mwwwmwu wwmw w@m 6l aim/do waw ‘owe,

"(a) has deposited such money @a property or has paid
lent

the amounb of or the loan or other value of such instrt
oy the amount due &w% stich mwwwwwwmaw_ into the reglstyvy of
the sourt, .mw%m o ,wwwmm the uﬁmm&mww mm the courty or (b)
has given wamm mmwwwwm o %ﬁ awmw.w of the court in uﬂaw m&wﬁn
and with such suvety as the mmﬁg or uﬁmmm may deem proper,
conditionsd upon the ,moaww»@ﬁ by the mﬁmwm»wmﬂw with the
fubure ovder or decree of ‘the court with respect to-the subject
matter of the ﬁaawﬂwﬁ&w? - o

As %o %nwww@m the wu.mwmwwww mm wu.m.qmwuwm mu.g having an
wmwawwmwm w do mmw wma ﬁam.w At says wmwawm thaty and the thing
looking the other #w% is wwmw it wm Wwwmamu

@Emgu. uﬁwmawmwwg of bills mmm wnwwuwwmwnﬁﬁ. and

If 16 18 & b4l in the nabure of interpleader, mw, is
usually donsidered that the pleintiff does not need to be &

Hor® umwwmwﬂwwmﬁm

B w;m?. .wum theve amumu in the sow
plaintif? not aduitting liability wﬁu ﬂmwﬂgwﬁm an inters
pleader? o , h

Hipe Olarks. Wesy ww 18 quite freely permitted in my own

uﬁmﬂnw
in i%. You say, "I want primarily & deovess I do not owe .

Mpe Lemsmne That has a m%w of declarabon

anybody."  Suppese one follow olaims that you owe h
bring & sult ,wawﬂ&m it wﬁwm that you do not owe him.

a declaratory mﬁ ont u.muw purely, I suppe

you

inbo umﬁw and say, mw

oA
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AR L

: aé&uﬁiaa%aé in ishe proseeding, :!.n ssrhiﬁh sase 1% is ﬁg& aseai

becones ;%tzgﬁzs&'%ﬁ the judgme

_am&ﬁsmat&ai&a waaié; azsé g@?hagﬁ we ﬁghﬁ ésﬁmﬁ fﬁz&s maz*& :
,_ %m:aé‘.lg &g one sgﬁi;ﬁ of iaﬁe&éaﬁ%?g zi;'.s ad

owe althey of %Bhem

Mype Peppers On *’I owo sems‘baég this money, and I went

ym; to choose mtwasa ahem

Mre Qlark. faf ésxx&*gg a8 f‘gx a8 ghe éé&iafaﬁ@y juﬁgﬁmﬁ ;

18 concerned, ﬁw eslas.m waa més %ﬁa% wo aiz*aaéy haé too many

‘ ,aﬁalﬁgﬁ.&a in iw, azsé this was sm of %hem.

Mre %ppa‘& ﬁm éhﬁm; :i was *&zﬂyiﬁg ‘Ees males the
gituation ?aai tzfs msgslf by khiﬁmng of a %:ypiaaz caBe.

Suppass aﬁ ﬁ.nm?ez* is ishs §1ain§§rf, and the sonflieting
eiamms ara, #sageﬁﬁivew, i-:he aémmiatsmsé% of the ée-s
goaged m&z&*ﬁé? and one ezaia;mg .0 be ‘an a#signes of §2;§
polloy. The plainbiff dentes 1isbility %o both of them. Ne
files an interpleader bill on the theoky that either of the
elajms, AL va?iié, is sxaiusi% af %hﬁ %ﬁhérg but éisﬁiaimx
1iebility w!ma he files the ?as.}.}ﬁ - Does that preeipitate
& confliet between the 15&@1&33‘3?&%@?‘ and the assignes bo
ééﬁémiﬁé' whﬁt}ieyﬁhe?é has heaﬁ an ﬁﬁﬁim&% thaﬁ is valiﬂ;
and leave in the air the questlon of whether whichever !r.mi "
that fight wineg a Pyrvhis ﬁaﬁaﬁg; zz'ﬁmsa %héz*a is no o
yia ;ﬁig?r& -

11abilidity on %iag GOMpany aamy; ar is the 131 HpE:

en interpleader, tut a proceeding in which the giﬁiﬁ!&f{%‘ is it
| ont m&m 1n the confiteb?

%Exfg 61&:‘3&‘: I ﬁhiak iﬁ ig éi&&riy ’Eh& %&’&ﬁerg &iﬁ %h&g
is what sva inﬁené ali %iaa way ﬁhmué&g "

iy instead of 8
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out of the o1d equitable bill} but now 1t is a kind of a
romedy you gei%;, and the ngeéy you ged ;i’ﬁ‘ﬁﬁ féﬁ‘iﬁé ?imi.
élaimi}a to sotb ’i‘@i*%h; ﬁh&ié ﬁlﬁimﬁ,{;«:éﬁ merely against you,
but against ‘each aﬁhﬁvg |

ﬁaéx,?égpgz?;; Thet 1s a wé:h; sounder anslysis, 1is fi# m;
than to try to reduce it bo the sategery of interpleaden?

Mpe Clark, That 4 t:ma; ;yea;ané, as I said o you
laah ﬁigﬁhﬁgfﬁé hzaé a good ééal of ﬁﬁm about how to fi4
thde in, azagwag, E We waﬁiseé $o gu’,é_-;&ﬁ in so that lawyers
would know where o Emk fe;z-* i‘&s

Mre ?appgm ‘E’eai

iaar.;. ezgz«:g—.- Aéﬁﬁail?; this is orly a subdivision of Rule

' 22;,, reallys and if 1% were not for i’sg&gg #in)
speak, we would put 1% in Rule :Elg.« |

B ?&m Zéaégsg. In the sase Ssﬁatar ?épm saggeseé, the

firat ilssve to be btried ma},é tm ag to whéthw the pzaiﬁiff

tng 16, 80 to

was liable to es,tsher e&sim%; ‘Ehats weulé and ‘Bhé case if
deodded in fa%ﬁ of the §Bﬁiﬁ§i§£q
ﬁr;i:emm They would ‘make ﬁﬂmn sause agains% shé

insurance aarazsawa ‘The insurance gamii&n? says, "The poli LA

18 wold for fraud or breach of warranty"s so both élaf%flﬁ'f‘:{ff'f!; 1

 would make common cause ageinst the insurence sompany ( and

that issue would have to be fivet trieds mﬁ; 1@-—1&1&3— =

waeaeﬁaé in éemg up the iﬁsﬁm&aé éafﬁgmyg Bhéy would
| figh% eaﬁ; eﬁhe& esa who muié gs‘é ﬁhe yamn-&; .

ﬁz‘. Pamaem , ;Eiz weally seenms sﬁrangé, 5 o mz is %Eié‘
' _eaae, that the glainﬁff s:aaalé be anxieazz: to. precipitate
the 13.@1@@3.@;; &ﬁ aﬁ, baams& a1l that would happen |
Vﬁiix’wgﬁé ?ﬁf isha% he w&t

tikﬁ*amgfz ﬁha I‘iiing ef h{
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to zaséé two Eﬂ%%ﬁieé in court instead of one, because if 1%
wore decided that he was llable o nob lisble, as the case '-
might be, to one of i*zhsm;]jls,}is caso would still stend over in
the ordinary waﬁ- for détermination as to the othors
Mrs Lemanni  But he ﬁé\z};& nave this sdvantage: If he
did not bring the sfzigg 'ﬁiﬁé}mﬁ%‘ such an 'imwyiéaéé;! §'§aﬁix‘£sa;
and one olaimant sued hmg»ané the insurance company
defendant lost on the prinoipal defense, then he would be
exposed to perhaps aﬁé%ﬁe;é suld ‘igy;%h@a%heaf’ olaiments This
permits him fo say§'~*fw§11; ‘I do nob think I am 1isbls o any= |
body, bub ae?i;aifﬁi? i'é@@niﬁf:ﬁ‘abié to ériﬁg and here I can
get them bobh in the one tribunal, am% se%me ny ;aasiﬁion
asalnet all cleimsnbs,” |
Exa,;e?@gaw' of agmism in the case @azsé:hé admits
14ab1116y he has the Fedeval interploader aste

Lomanns Yoss -

Mrs ?éﬁpéﬁ ~ And bhe question 18 whother, 4f e does no g
admiy liabiliﬁ?f 4% 48 nob Sf;mawha% of a sonfusion: ex‘ tsh@zzghﬁ =

to %Mrﬁz of i% as an i;;te?gi@aés& q’a@aﬁiam =
o %@r: z:smamh :e 15 a sort of abuhiﬁﬁs?raiﬁé *Bhings

ﬁ!’g ?&;}3@?; y&ﬁb '

Mre Dod 6. ) It 3.3 a‘isaas’e 1ike a wxz ﬁa pravan% m&ﬁiu

gzﬁ.giﬁy of asziﬁsa
| Eirrﬁaa*gaa; zaa; and he m:x@g wont to got them %e%h a:s
'esne 3@@1&&&63&@:@.

That 18 a very important oonsideration.

e 3?}'1’;‘#3«
The Chatrmans “ﬁﬁ%'ﬁm fséaézeé’-%m statute? I d
not catoh the éiahﬁ.ﬁ&i@m Qan you i}:xfa% ne. 'ﬂf@;sy M‘;

4 b the "*"‘“ﬁg to w flﬁhs in ?m% mh, you,
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Mre Poppers Theve is the statutes
The Ghairmen. I know, but T should have to vesd 1t all
over; and I thgs’ag&;ﬁ the Rep@éegnzighﬁhs able o tell e |
Just in what respest you have '@iwgsé what Uongvess has so
resently dones |
 Hpe é‘;&arkp In this matter of Juriadietion fsé followed
the desisiong and not the Asts The Aot gﬁeﬁ&aa for ﬁhe :

ia%é??ieaéa? in iﬁw eaaa of t:w'a oy more adverse ‘clainmm be
wao are ai%izeas of different Statesy but the éseisiem in
the equity prosedure do not now require it. That 53«3 %ha
statute in that zf-ezgm; 18 narrower then existing Federal law.
The Chalrman. I dvew that original intorpleader stabute
25 or 30 years ;‘; and I remember pﬁ?ﬁixxg in tha ¢lause
about diversity of citizenthip so as 5o be sure I had a
gonstitutional .gfsaﬁ%&s Have the decislons made 1% sleay

that you cen gl,f inate ﬁha’é?

s You have only one case cited in your | |
memorandum from Gkiahm, resently, 193h, distriot sowrts
Is that all the authoriy there is? |
E@r@iwgg I think that 18 the direot a‘aﬁhﬁrﬁys or
sourse we think 1% goes back o the earlier omse of Strawe
bridge vss Curtiss
leo Lemann, You unduly vesteieted the statute 1f this
theory 18 sound. '

The Chalrmen. Yosy I waws about to say I do not find
| whieh maifzag ouy é?&ggiﬁg S:zx )

nre no question a:sis

any anthority of that ki

an intorpleader statute wi

Gonstitution and laws of the ffﬁﬁ:ﬁé Btates 18 involved,
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- sonss, passing on that. That 18, wo do not put ww wwa

ghat ave subject bo mﬁmﬁam Jurisdiobtlion, you see. We leave

« of _wwrw m.@wﬁ

the m%mﬁw in g

not oltizens of diffevent Statess |
Mye Lemanne That would soem mm. be the ,,w@mma of 1te
m_ww ,@ﬁwwﬁww Bub I have not any sonviotion ,ww&w w.w
nowe I _mmm %&m&wwm Just what authority there was té write
..wwww downe ,
e nwmﬁmm On the mﬂwwmuww wﬁwmwuwmmmmw poink, the wﬁg
oase 18 this mmmm that we oiteds On the point in genersl,
we diseussed that in an arblele in the Law Journal last J

We wenb into i quite & good deal theve, and we think that
decision follows along the 1ine of the ‘other cases sﬁmwwa nog
deel with wwwmwwwmmmm? | | L/
The Chalwmmens I am not golng to %uﬁ_« to wm,&u mﬁ.ﬂm ag
far ss you omn constitutionally go» If you have muthority |
for 1%, we had bebtter leave 1t that wayy and if the coupt wany
to pare 1% mw@ Lo it ‘the COongtitution, wﬁ% cany ,

Hrs Clavks And of gouvse we are not roally, in one
vestristion of the acte This would be one of those ‘rules
that to-be worked ouks Ve are not affirming mmﬁﬁﬁﬁ that

we Ynow 1s eolther %@ﬁnﬁw o2 not sos We are Just not
affiy hing on 4%. We are not %w»ﬁmm the restrietion

ring ¢

Mpe Lematine You do not pub in the w

gourt may wﬁa wa, in or not,; as 1t ﬁugm._ it w@ u.m.wu mﬁ
other things we do not express any %ﬁwmﬁ on &ww uﬁwmm

dickion,

mmwan wwwmw.w
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in the acts and I suppose, further, this rule contemplates
the spplication of the prineiples of law that prevall in the
sase of a separable controversy, whereas the present statube |
provides that when a sase is vemoved by reason of & separable
sontroversy the Federal w@ﬁw agquires jurlsdietion of the
entire case. So that would be 4 gormmne and analogous ides
heres If there 18 a real contwoversy between nwwmmmum of
diffevent States, the courd may dispose of the %ﬁw matber.
Mre Dobies In that connesbion, Judse Donwonth, there
are cases ﬂwwwww hold that & LILL of interpleadey may be filed
by X of Texss against 0 and D of Loutsiana. ~In other words;
‘the two clalmants ave from the same mwmwf but the inter
pleader is from a different onej snd mwww,amm sustaineds I

dé not lmow whebher this new w«mwﬁ«w in any m@mmﬁmﬁm@

‘gense would be pogsibly

- gonsidered to uﬁm&wm&m wwwﬂ gmmﬁw
I _ﬁmwmwwmum that under the new statute the | ‘ £

.ﬁwmm aﬂwuuwww. on m& am«mmmﬁwﬁ of wg umﬁﬁwﬁ@u. |
truey is it ﬁﬁ | P . |
ande  Under both the originel insurente sbatute

mmu.m uum
and this wwmﬁﬁ# 1% 18 true under She ﬁmﬁﬁw nﬁﬁwmm
a alts nis

Hee Olney. You say ﬁwgw the plaingif? ed
14ability, he uﬁw mmwwwmwﬁ 2 suit %ﬁmﬁ o mmwﬁmﬁwu
who are awwnmawu mﬁ the same State? - .

 Mipe maw»mm Phat 18 % 011 Oompe

Judges ‘
Mg @w%wv
oltizens aw wwm m
mm:. w&mm. o

wmmw amﬁw&ﬁ%m% mwumm wm wwwﬂ mm
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| Me, Olark, I should think 1 nights yes.
The aw.mwg‘ While Desn Doble is looking ww ups one
thing that 1s troubling me about that is thist I do not
think we have, widdr this wule, any power by procedursl rules
o ﬁ arge the jurisdietion in any vespeots in which Congresa,
in interplesder cases, has defined the Jurisdiction of the
Foderal amﬁamg |
Mre Olarks There 18 alveady -an ' il s )
oquity «m&w%w&wﬁ of bills in the mature of interploader.
That ts broader %&ﬁ billa of wmwmwwwﬁmm? | | |
The Chalrman. Wmmw I knows bub ﬁﬁ.m is an aot of |
Congress aﬁ% comes along and .unmmw%%mm 811 www @ﬁw@ |
rules, and it establishes a limited Jurisidetlon in these
Anterpleadey .mmmmmw enlarged by the amount wﬁwwﬁﬁ 3&&&
to $500, and limibed gmﬁ&w to this diverse eitizonship

business, wanw AL you mmamw Mle;that goes .wuwgm wwﬂwu a8
.Mﬂ%a Donworth hag mmwmmﬁwww pointed ouk, your onlar mﬁmﬁ
aﬁwn be- Ldx lted %o {3,000 onses instend of %mm? That 18
wwmmw ‘enoughy bub you would 8186 be bringing into the m.&ﬁ*
gourts a jurisdiction that has been oxpressly limited by

atabube uwumﬁﬁ%;mwmwmmm.ﬁm I am wondering @ﬁwﬁﬁ wﬁ,m.‘,‘f‘. ol

ot 3

aningafoul of the ideas wwmw wo are enlarging wmum
mwmﬁ% 88 now mmﬂ.ﬁw by waﬂu
S Mpe Horgeni»  Are you nob mwmﬁwmmu wf @wmwm




597

.1 mwﬁumﬁ of & mﬁm%ﬁw wamﬁ mw% sash of the aww

| &.»w gwm mwmw@mw wﬁ% mwmm% ﬁ

| ¥ps Dodges Does the uw&ﬂwwmm under wwm a6t have to be

dants?
mw,. Glarks w.wwa wm not speoifieds

 The Chalr

of daiefevent Statess It does not say whether the plaintiff

mans  The adverse ﬁmmﬁm&wu wﬁm to wm ¢itizens

has %o wm m%mamﬁw wu&ﬂ .wwﬁ m@.ﬁ?

mw,w M@mﬁnﬂww. mwmw is wmmwwwmm as gmwmw

The Chalrman, mw is nod .&ﬁ% ww_w mﬁmwwwﬁw%m 18 wﬁ.

m@. Do mmww mw has always w@mw m.@wnumm that the wm.wwuﬁ,
$A£L in wﬁ%wﬁmm% must be a mww@mﬁ uw 8 mﬁmﬂgw m.mmwm
£rom the two mww dentee ; o

livo Donworthy T8 18 not in the Atatutes

m.wm mwmwﬁmﬁm mmw me call your wmw@wﬁﬁ to wwwmm H
have www mﬁﬁw% aﬁnm wﬂa AL your wwo.wmuwmw or youg wg
provides for aamaﬁw@m the money in sourt, so that _wwa‘um_‘ is
ne gmwwmﬁmuw ag far ,wm www deposit is maww%m@m_w wmwﬁa_mm
the wwﬁmgww and either ﬁ.mmﬁww .wmﬁu only a@mwwuﬁwmw »w

batween the me@wwwwmum claimants. The mwmmuw i wwmw ww wm

not necesaary, under wwmw kind an m _wwww. o g@w the .
plaintiff a oitlzen wm @ %wmwmwmww m%«m than both of the
defendantss The moment wwm abollish the surrender ww, gw_

plain$iff of any amﬂmﬁ? and allow him www ﬁwmww% ww wﬁmﬁt -
plead and got the mmwwwwmwwwm elalmants together,. wﬁ nww
him to contest his own wwmwwwww% as wawﬁaﬁ wmﬁmww ﬂ&

men who m.m a oitizen ww ww.m same Btate as Eﬁmmﬁ_m w@m mm.w
" the @mm@mmm m@mwwwwﬁmmﬁ*

haa uﬁa wﬁm& m? wmmmﬁéw uw muuwmmm%
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é&'ﬁail@ﬁ aam&lﬁ :m various m?iamna af the bii{li ‘Hove 5;37.
what he says on St%?isﬂiﬁﬁiént | '

"he draft reads 'two or z#ax’a aé%raa alailments, citiw
gens of diffevent 5‘&&%356, i'he azs:asg is very important
b_fﬁaau;#é its desoribes the aéeaaaaw éi?ersiﬁg af gii;iza;wth
waich gives Féﬁsrg; 3%1353;@&@3.  The text of the 1926 aot
is 31§$$§¥7f§%1§ﬁ§éi Senator Hebert's bii&isﬁhraxéé

| éiffayenﬁiyi ftwo or more eitizens of difforent gtates;

and af ems az* nere Sﬁates wo af*e adverse alaim%s to Sﬁé!&

xﬁeaney,* ef:e;; I s;aemabetber to use the ex&sting sta%u%&ry'
41&2&@&@;&, ’ | N |

| "Some imgeﬂan’s ques%irm; af eemﬁiﬁuﬁienaiiﬁy arise |
under the Feﬁérgi inﬁergleaéﬁr 1§g£a$a§ﬁibz: #hérs there 18
pa@tia:l. aaeiﬁissaghig. I shali ;‘:Jaéieate tsx*:tefly %he nature |
- of these problems and the way in which they have %hug fapr
 been Judiolally haaél.eﬁ."

- Then he goes on for three p&é&a, nd he gays in one fsa%»
Hotet - | -

"ihe opinion t‘;f the Attorney Ga&éz*ai §§ae Appendix @}
takes the view &Iaaﬁ all ai’ the alaimarxts may be oitdzens of
the same State, so long aa the sgakaahazdw 18 a edtizen of
gome other State."

Bub apparently he was reluctant to adopt that Vﬁ.ﬂ& 7

When I look at this opinion, I see 1t 18 & memorandum
from M.

"iﬁgﬁ, eza:aiasmg an efﬁz;s ﬁmrmém which 1is

entitled "Memorandun /for Ern &%&niay’* ’ aﬁﬁ aiga&é by & mean

who apparsuﬂy 15 an sﬁtmw in the Bsyaz*kmzlﬁ of jf‘,ii,iti@éq ;
Apparently Bs;;:?;ﬁhafgs ﬁf&g deft in some doubt, I teke i‘&y |

as to whether it was sare to fellﬂw %ﬁéﬁ; but 1t does seem
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6o e 'éi«:;a'% Mye éiiai-‘ﬁ has covered the si%ﬁa%’i&ﬁ ts;%r §agnéing
“We are gus's uging g@ﬁera&%am here; and the courts will
 decide its " |

Myy Clarks et me &ré you what wé were suggesting

tes pn‘k in for the last sentences s is found in ows
6 1l; and it 18 1n line with the redent acts

W %ﬁsgeét %h;s;;fsé- Wé had agoepted previously some textual
dhanges earlier that Mre i’@iéz*‘gai: and Mos Doble had suggestedj
and then; at the endy ’

"The remedy hbrein praviééa is in aédi‘%ien to, and in o
way supersedes; the remedy provided %:y Saéiaia:i. caag, seotion
2l (26)s" IR I

hen we went on with thiss |
"Aobions under sald Segbion, hawevezg- snall be governed

by these vules:".

The Feason for that 18 this samé one we talled about |

béfores They require a petition in equity, etey We are
going to do eway with petitions in equitys
"5 complaint and gounberelaim in & oivil action shall

be in lfeu of & sult in equity end equiteble defense as thevedy

provided."
The Ct

al¥mens I think our proposal whish wns scoepted

yesterday <~ I think 1% is called a protestation, Eﬁé' T think |

it 1s an advisable &ﬁé = 0 have & géﬁeﬁ:"&i vule saying %k&%

the se

iNothingdn o m&e& §.$ int _fif'"éé- %ﬁéﬂl&?g@ %ha'*ju?iaéieﬂ on

Federal sourts now established by law", would cover any quess |
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| writen, signed and pron

and it would be & amﬁwum to lawyers that we are not ﬂ.ﬁ.ﬁm - |
of course we gould not wamnw% ww@ m%mwwwﬁmgu wmw they
might wmmﬁma that we &a&wwwaﬂ the mwmwﬁmwu.w wwﬂwam on Mﬁ.mu.. -
wwm to @ﬁu wwm« ww&, uﬁmw look

dictione It ﬁmwm be a wa

outs for thats
You mwb bear in mind thaet this is not @ set of rules

gotten out by a aﬁaw of lawyerss  Theyare golng to be

mmwmm by the Supreme Couprt of mﬁ
United Stetes; and the lawyers will w@ow at them and say, ;
"Well, here is the E.mw@%u« of the land saying we cem Joln all |
wgmm awwgwf | \

M,eDobles wﬁw wmam is to pub awmw wn» not under each one

aw thege uﬁwmaw uﬁw onca?

The Chalrmans mnm a m@ﬁwww p_ﬁwa %mw aamwm sover all

of therms

My m@ﬁwmw wawmw that 1s very 1 M.ﬁﬂv.ﬁu.amﬁwm
Mr. Lemann, Would 1t be worth while to entitle this
‘yule "Sults in the nature of »ﬁw%ﬁ.ﬁmﬁa instend of
a»mwmwmwwﬁﬁn to cover the ¥ind of things Senator Pepper has
talked about == to label it so that the lawyer would see wwmw
1t wes not only the @wu;wmuwwmum& interpleader? _
MreQlarks It 1s a 1little m‘wmwwwﬁww. You gee, we nave
not called this & bill for mmgwmwm&%u This 18 mmmwww uw

wﬁ%@mﬁ%ﬁ Judgment of wﬁawwsmwmﬁ. It i umm&w

ng bhat
wn an wﬁwwwﬁ% mmﬁom? 80 wa mwwmww in wwﬁ w@wwnﬁ. -
Nre Ewmmu A &waw more. aultabls neme for wwm wﬁmmu ﬁﬁm |

wmwmﬁ. @mw wu mxwawww.

hat you ave doilngs In some aaﬁm

_m..w 18 & mmom mﬁw 1ike an wmﬁmﬁ 0 &&.ﬁ $ET
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eonfllcting slaims gover the thought that you do not admit
| 11avi1ty bo elther? |

slaimss The olatns may be aduitted, or it may nobs . You have

'Vrsqzzige that they s&mll come in..
may be requived to inberplead, and leave o the court how the

| detalls will be worked ouls; but the ordinary way is passing

| ﬁaimaata 13 %he aréa;ef ef the eguﬁ éirssaaing ‘then o agsert

wiab,as ’Bﬁz é&nﬁaﬂ% iis. m matx

Mre Lemanms Tt goes beyond confliobing olaims. Would

Moo Olneys It s an actlon to determine sonfliloting

the aars:fliﬁ%; and %ha abjee‘a of the sotion ia fzé aeﬁeminé
the ﬁg};’ks of %haf gaﬂiesg _ ,

Mre Dodges hab 3’.3 %hare inﬁewﬁgéaﬁﬁzfy abauﬁ i’e, Mr.
Clevkr | |

Mre Clarks - ?he"f‘e does not 3%“3&3.1?‘ need to be anybhing |
interlocutory gbemé 1%3 but x %:sake it the more uml way isr
to pasg an order m&miﬁng ths parties ‘kﬁs int erpia&é,; or
requiring the elsimants to state %heiz% ﬁamgs

Wps Dodgos You do not provide rar that izazsm Xon

Mo Glarite. mza., we do net: say that they must do it by
having an intermediate Wéav, but we say ganerany ’slaat they

NMre Lemsnne That pagses ag of course when you file the

bin; does 1% mt? m«e

you merve on the sonflictin

theiy éiaims.
Mre gi&fﬁ‘kn :"g@ﬁ; : ,
Mre raamm ?iae qaas{szen in guch a suit of whgiszm* eﬁ*

not the oleim is admitted should affect only the mabter of
sosts, I the ﬁlam ‘A8 nﬁk gdmzttéﬁ; aﬁd the p};sinﬁ;f rL
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costs inoident Bo that faots If they pay the money into sourt),
they should be éi‘s@'sﬁwgﬁé without further oostee | |

The Ohalrmans We have made no provision for paying the
money inte sourd as;d being discharged} have we? | |

Mrs Olarke Nos We have considered that a ggcé éesﬁ.a
I ,ghmié not; fsizi.ﬁk 1t need be a part of %hi_s; myways There
has been a suggestion by Mps Tolman for a separate rule on
payment into sourt gemerally, and I think theve is 'gmﬁﬁiﬂg
to be said ‘fﬁ?ﬁhaﬁi o

The Qhaim. I sheu}.a think 80¢ The slerk would want
gome aubhority to ?eaeive the money. Té make him 1iable on
hig bond you would have to have & ruléd oy a law pﬁé’ﬁa&iﬁg
fé? %&éiﬂﬁgﬁh& ‘deposit, t o

1s there anything more on Rule 257

Vigr ’?@gaéi " May I ask the Reporter to take inte
-éens,iéém&im & possilble substibute - & mere matter of £ ormmm|
"far the mﬂsﬁw Vetwsen lines 7 and 10, inclusive? I ema
1i6tle puzzleé hs* the way in whieh the migtim of the aiaimﬁ
%o one snothey 1s stated. | |

Mws raazig&g; ' He has already agreed ﬁé change t:hia:fz; T
thtk, saﬁ@éﬁ;{ | |

Mre ?epgzar{ I was wondering whether this would gassibl?g

%ae worth considering as s substitute for that matbers (/

"me olaims must be 8o yelated that 1f the plaintiff |
held lisble to any olaima:
others but the titles or olaims of the sevey

& he will not be lisble to any
2l ¢laimants
need not have & &émm gg;&gm’ and the platnbies m
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sense in _awwuw no ws@ awm»wﬁ ¢an be Eoww»amwu in view of the
,Wm@w wwmm wg% ww& mmmﬁm.«m uwmwmm,. m&w forward ww separate
peoplé; mﬁ it memw mmaﬁ to me that instead of mumﬁmwum to
them merely wu maﬁwwwwwwsmu ﬁﬁwm is mﬁa@ mm«ﬁwmmw in wm&bm
mw made mwmmw aﬁa ww. awmnmwwmwmumm, we mean aw&.. ir ww& ﬁ
_wwmmvawmw is wwnﬁm %o one, he will not be ﬁw.uww to mﬂ@wﬁ%
o S R o -

Mre mu.mw,w_. T think that should be aammwﬁu%wmm_ There
was this problem pn@wmﬁm theres mwwwm.mmmw mwwwmw mmﬁwgam
the language #wm,@w hes now gone into «Wm awmwﬁw? It does not

so vy mwu ﬁa»ma wmw iy mﬁaﬂ.m the mﬁhwn ,

wmamw a wﬁ.w in mmﬁ.«w may be mﬁwmﬂ%wﬂum mwuwaamw the
ﬁ_wwau or cladms of the n%ﬁmawmﬁm aw&,ﬁnﬁg do not have a
sommon origin, or are nob wﬁﬁwwa@wﬂ bub are adverse to and
wmmwmmmﬁwa wn one %www%.

m.wm« wwgmmg«mw we wauw& exw«.ww? awmw 1s why we &E
u.w.. I do n@w kanow whether we mﬂaﬁwa row improve upon 1t

The statute has now gone into laws Porhaps now we may start

| mﬁw w%wmu, I mwm w@w moan o start a debates I uﬁw

| thought I would make a note of 1% for eonsideration when the
time mwﬁmuumm . | |

The Chairman.: The mamm&wm«, hag that in _wwmwawwum and
we will mmwﬁ%ﬁ”wﬁ& ng% of form when we get to revising

the. wwwam.., 5

Yire Poppere. Yes,

Mre mwmmw. | ammwa say in answer wa yous aﬁmwuﬁw

Hre mwaawmww» awﬁ there um 8 m&mmmn mw»_mﬁm ‘now on ,wa
m%ﬁww wm gw &,wmw.. M awﬂw it s wmﬁwwmmww

B
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tm éamenwmﬁian. —

The Chairman, I am not at all éﬁ?ﬁ we ought to be |
chasing the &aﬁyérg amun& on 'l:haf;. It might ‘isé» Just as well
to put in & brief provision 'égeaa'ﬁjsing 1t, saying that
deposit mey be made in éaaéi'éaneé with seotion so and so of the
atawﬁévgg and let 1% go at eiaat. I think %he;aﬁs‘az!;é ought to
be sble to get it g&%ﬁy‘neaﬂy iﬁhﬁ practice from the rules,
without too mush chasings o S
:&?e will pass ox to Rule %é, ther w« 1ntarvarz§i§nv.'»

The Cheirmane Are thare any sugsestions féfl suﬁataﬁés
on that rule? | |

Mre ﬁébi& Mre Morgem made one éﬁggéﬁiéﬁ ﬁh@e that I
understand 1s a matter of ﬁﬁﬁsﬁ&ﬁﬁéf iia z wstaaé. it
limits the intervention as a matter of righg ’&a the case
where the parties make ¢laims to the pz‘@perﬁa'g and does not

permit &ﬁtez'vgnﬁigm a8 a ﬁ%%@? of right 'ﬁ'é?aiy m inadequat
of reprosentations | o |

Mpre Morgene Mre Clark soy8 I am wrong em the authemﬁyu
He is gzmbabz? ﬂ,ghﬁ on thate You have looked that upy have

 |you not? You 8ay there fsag be no queastion abeut iﬁ, 80 T take |
|your word for L&, | | o |
e e;az:g.» 1 speak vicariously %ha?e:; Mye &mg has

Mo H@?wo Thet 18 oeke |
E&w Glarke I was hoping we would got coples down here

before wes 132%, L1 %haﬁ you my s%z;éy 1t and be éa&?l,: red by |

The Ohsirmen. I hink we had betbter pass that, inabeed of

e
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gebbing into &a_aﬁaiysiﬁ of the deolsions hares

My maﬁgsém H§§’ we. mmﬁ gé into that hé’:éé*; but you
remamber thab whenavw ;yea hit an epms,én saying “ms is
slomentary ﬁha%“*, yaa §hi.n1z @here ia sems!ﬁ;iﬁg wrongs It is
1ike Mpe a‘usizi#é Brws:ﬁf " We will not afsa@ o ﬁaﬁigé the
argamanﬁ that“ béaanaa, if ha s%eggaé, he sauié nae go any
furthers |

Me, Clark, I do not think thero is man‘y anything
here exeegﬁ *‘ampzx we simgiy sald "the omses mply support
tws types ef absaluﬁa in%arvm%im, ané & éisa&aﬁifxxar& righ%,ﬁ‘

Eﬁr. Mﬁ:ﬁgm; All righﬁ; it is a.k‘p

%ﬁr. Isaffzim ’E’eu ralse the c;ues%ien in ymw agméa that
it has been auggeswﬂ thet: the y&avisim ailwing inﬁewan%ma
as ssi right to my person who is imz}eqaahe&y rearesmte& in ;a;z: ’
action be stricken oub, | o

Mre Morgen. I do nob insist on that,

Mre Loftine Wasthet yours?

Mre Morgen. That was mine. _» |

Wr. Loftin., I had some question in my mind sbout that,
Pake the case of btrustees under mortgases re}g:'esénﬁing bond«
nolderst If some haﬁéﬁhﬁidéﬁ'whﬁ is dissatisfled comes inte
sourt and claiug that he is not adequately z&pp:reireaa@a; 1%
opensg the door, it seoms %9 ma;-ﬁa gﬁﬁng'auﬁ and g@?éhaéiﬁg
bonds in arée:* to geg iﬁﬁ§ é@ﬁt"%, and Imuyers? fees. oo

Mrs Donworths I %hink there are nwz*auﬁ progedents fwf
thate One lot of bond«holders say3/“ﬁé.é§ nag 1ike the gﬁgigf”

tude of the gw%sas wen 1% you let usiﬁ o speak for o=

selves? I bhink the dourt glves them bk

at permd zgiégz; o |

Mre Mowgans It usually deess

o
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- Mpe Donworth. It does not change the substantive
.&.mww aw the wﬂﬁwﬁ to gwawnw _wwm uauwmmmw. mﬁm all that.
| gm. Deé mm? This wule does waw gsay "adequately wmwgu
mmﬁamﬁmu “It says "eny person ua.w represented",

‘The Chalvmen (veading:) | o
"out who shows o the court the inadequacy of such

wmwwmmmﬁwwwwwm :

Mre Dodges Where 1s ﬁwm.w.w
| ‘The Chairmen, In line 8, He lms to sablefy the eourt
“that he 1s not just looking for am mu.m

6o

My Dodges Should uo.« wwmw be %mw&wmw with the maﬁ&n
rather than ﬁmﬂmmw@uww R

The Chairmans It iss The word @wmmﬁwﬁa in line
10 18 a misprint for "disevetion", It should read:

"end such & mobtlon te intervens in an aotion mays in the
disevetion of the sourt, be granted" =
| ana so fovtns

My Demanne Would iines 12, 13 and 1 give the inter-
venier the uwmww to counterclaim? | |

Mes wﬁwmmm I suppose mu& after he gets ins

Mre Lemanne That 48 what I thoughti but ,ﬁmww I have
‘gent for this desision to refvesh uy mmﬁwﬁ? I read a ¢nsg
referred to in some of these notes whieh practioally satd that
when an intervener got in, he could not raise any question as
between himself and the original plaintiff that the uwmmwuwm, :
defendant had ne agumuﬁ in; and I wondered whether this

language was pérhaps & 1ittle too broad with that desision &
winds . , |
Mr, Morgans I think we ohange that desisic

o
O

That 8 ¢

anawers
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23

i ﬁr;}’@mﬁm ' Yaﬁehazzgs the ée?!;sien of the Supreme
Gourt? - |

My Eérgam T s@gﬂaé 80« I suppese m’ﬁ i8 what he
'mwnﬁea. | o N
- Mes Ivem; A geeé many 31' these casos w:!.ll go to the
Supx*ems Gam; Wherever we do that, I ﬁhm we e,',f

agegiﬁ‘iealiy ‘se %au ﬁhem we are ﬁatmg i%. '
Mr, ﬁergmc Is na’s that an g&aagkeé :mIe that ym.. p‘a& -
that the mésswarxe@ cannot aamﬁaraiam?
ﬁﬁr. Lenmanne W%aan I wead this eza'sa-, it sounded feasfmabla

ﬁa mg “and %ma :E Looked a% this miﬁ; because the case 3;5

éiﬁaeﬁ v ght ham, and I saiﬁ, "Evmenﬁly '&ha fraﬁwg of izhe
rule did not think they ahangeé that éwiﬁi&m ‘because %ha?
did not say 80 in the note. They giﬁeé gh«s sage in sn@the?
sonnestion.” | | _

Mre Glarks Just & minute on that pointe The Chandler
sase was an independent olaime It was not & olaim arising
oub af the asms»%r‘amae%agq |
.‘ My I;ex#am‘:; But a awnﬁeml&m does not have to be.

Mye Clark. What we have done hers 5.#, we have not provided
| for absglutely fyee inttervendion, you séa. We have provided
B | tnat the intervener shall have the right to litigate his olaim
or defense on such terms and oconditions as the court may think
proper Ho imﬁaazﬁf We have not givanhiﬁ froe right “éf _inﬁa;?;-
vention. It is?ag‘m&ié; I suppese, to say he Gaﬁié only sounterw
elaim on semeehing ax*ising eu% of the same iﬁsag;

ey Lonann :E a sm&, the éauﬁﬁemim he&‘s, I b@j‘-iﬁa*
5 bub 1% was

was %ﬂ.aé up with t,sha g&a&n&z&fﬁfg a%f&gina& olainm
not tied wp with amything at issue between the plaintiff amd |




Hpa tsenmmg sz sheng g6 the éeeiaien of the Supreme
léu@‘&? - ) - | |
My’ Ewgam 1 suppese soe I suppose that 18 what he
8 1gganaeé, o o T

Eﬁx’; &amermg A igeeé many éf those casos will go to the
Supmme %ur%; Vherever we éa tha 4y I ﬁhink wo aught
spesifionlly to ell %he;a we are ﬁaéng iﬁ* | |

My Eergan. Is naﬁ that an aeaagtzeé mla that *yoL pﬁﬁ -
%shat the mtawem? emnes‘ls ﬁauﬁ%er@iaiﬁ?

Mps Lemanme Vhen I wead this case, it sounded reasonable

%"ﬁé:!ﬁi}a}‘lﬁ then I 13539:3" gés this wie; %—sa;'fausé %izé %a:se‘is )
olted right heve, and T said, "Evidently the framers of the
vule d4d not think they Gh@geé that éac}iﬁim, beaause they
d1d not ﬁay 80 in the note. They a;ﬁssé t;ha sage in ane%hs?
sonnection,” | |
Mr, Glark. Just a minute on that pointe The Chandley
case was an independent olaime It was not & olaim avising
out of the sm_ﬁymaetie@ | |
Mre Lemenn. But a counterclaim dded not have to bes
Mrs Clark. What we have done here 18, we have not provided
for absolutely free inbervendion, you aﬁa; We i:ave ;mwiéﬁé '
| that the intervener shall have the righé to litigate his claim
or defense on sush terms mnd conditions as the court may think
proper fsza imgﬁs.& We have not givenhim free right féf ;ate?é-
vention. It is pas’sﬁsia; T suppose, to say he could only counters
elaim on seme%hing az*&sing aa% of the sane tssmes
Hr. Lomant :E & sense, the &auagmiam he@e, I b&iiw&;

wos 'eieé up with isha giﬁinﬁifffs arigina& olaims, but ﬁ:b wss

noy ‘biﬁé up wiﬁh m%hizig at &sat‘tﬁ 'Ese’éweszs the i)laiﬁﬁﬁ’f and
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defendante I felt my way by asking first, to commit you on

the point that you do w@a@« free counterclaim. After you

snswered ww_mw s I ,wmwwm&mm fw @w@? ~ If you had given a
m»mw%mﬁw mﬁum% # 1 would have ﬁ%&éﬁ.

| Yire mwmmw. I w@mﬁm you might have a limitatlion on
the ?ﬁmu@ mmmmmmg% That me you have got to have fivst
an independent %ﬁw%ﬁm@ﬁ and, sevond, the juige saying
that "I will wﬁw& you to wwwmﬁgwm_ That 18 one of the
mgmmﬁ%mw that I ﬁ,ﬁw permit you o Intorvens." | 8¢ |
,ﬁmuﬁﬁ& s I mﬁmwumm you mmﬂwm Find a wwﬂmwmwwuw on ﬂ%

mwa.w mwm@n ‘ S

The mwwwgm I an wﬁwwgmwwm. in waaawm with awf
mgmu mﬂ%mmmwwaw that 1f there is mﬂ% wmnm.w ﬂﬂ% the
.aaﬁagﬁ.ﬁ gww mﬁaww is wuw wﬁﬁwaﬁ% or a%»mw%amﬁ of

mwﬁ 4? mwmawu you m@m in youy notes not only o wmmwww

o u,,wwm mwmw wﬁw to point out to the Gourt where there 18 any

| oannot wmg into- L wmwm and mm« the rig
e mwﬁ.um,mwmw mm mw mm »ﬁm&mmw

‘awgﬁ of %wmmmﬁﬁw or restriotion of that sase. mﬁaﬁ
nmmmww to Wnﬁ% thet and wﬁ.@ that ecasie in thely mnmw? ,

mﬁ« mwmaw; I think you are w&mwmwww. m,w%ww sbout ww. :
The 1imitetion struck we as so limited, in faot, that I am not|
sure I wwgmﬁw much about w«. ., | |

ﬁ: mmgm, “Hou aw,,wm the uwmm fory mumwwﬁ point. mww
ﬂm.u_. m@q I wwwa wgﬁ the case was gmmﬁa w,aﬁ mwﬁm mwm buk
you eited ww %@m, the faot wgw

%m& pleading to be
served with the application to intervens"; and that 1s not the|

:mw% wuwmwmmm requires wwmm

thing that gﬁ@ﬁu e ab wwma Iwas &%mmwwmm nﬂw@ﬁﬁ am ﬁw
m@w wm ww&m_w www.u u&wm uw, @mww wm uw&& wwmw mm wwﬁwﬁaﬁ
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w@wﬁm

o ,_uﬁu 18 .w% ﬁu the box last Novembers

| ,magwwm

That w“ﬁwﬁr as I ﬁmﬁuwmﬁﬁy Chandley ﬁm Price wwwﬁwauwww
p— | : | o

M, Clark, You m@mw «mm« you canriot say what the
mﬂmwﬁm mmﬁ.« will think of & aww«ﬁmw»mﬁ@. rules That 18 not |
wnwmww g. ..mwﬁ ‘mmmm there i8 a bald sterting in with somee

lro Temanne Thsy were declding there what they thought
was m%w Eﬁww practices They wmﬁm have latd down another
mle without our coming along end telling them how to do 1t,

Mye waunmmwn ‘.mwnw. did not know waﬂ Mwwmwmw ww@_ wore

| mﬁsm wa .wf.

‘The mﬁwgﬁ.., You ought to analyée the Chendler ease,
»ﬁw wm wﬁ hia ve ﬁ% w&.mwwwau wmam it in %@ﬁu ule you ou

g wwmg %mﬁ. reason for 1t, s¢ that the m@ﬁé will have the
ﬂmmwﬁ% wow_ﬁqw 1%, mﬁm not fool them with mm,
‘. ﬁ: aﬁ&mw. 1 wmz,m plenty of these mgﬁmm wﬁma wwm%

B sammm m@m have wga@w of mmwaw of their own Bﬁwﬁ;

w@. 01 m«f mwﬁé wu anothey point I should 1ike aa w um
up’ mﬁ wﬁm gwwmﬁwg. Mﬁmm is a&ww g the uwwmmm in line

- which mm wﬁw mﬂﬁmﬁ to the gontrol of the

é awwwum

mwﬁ&w ov mevroly property that ls .ﬁm mmw..mmmw am\muwwﬁ.w

There 48 a very great mmw%mw@mm between the two,
The Chairmens I do not know what ww HoanSy
r in the ammwamq of the

ﬁ: mwww? mw ww %ﬁﬁ
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| 11t1gation before the sourt says, "Ihat is my property; it |

Mwaﬁmwwmm to wﬁwmﬁoﬁa mm quiet his title.

| tong 1ine of oasess If ‘the property 18 in the eontwol of

.ﬁmwwwm? Here is mw %mmﬁ.g whioh says wgg@w mm wwm

wmﬁuww of wwm,amﬁwa
old mﬁmmwwﬁ. ,
sourts® I do not know vhether that means sctuslly in the

uﬁ.wm&wwwo? me @me nw ma&m amw@ w%mmum»% of w.w »& ww

would uw.@wmwww nean $hat 1t was Un gremio wmmwmﬁ o use the

| atotton of the doupt ==

In other words; 1f property is in the oustody of wﬁm sourt,
and some one entirely outsids, who has nothing to do with the

does not belong to these people at all," he ought not to be

‘Mp. Dobles In that conneotion, he does not have te
wﬁwﬁwﬁm « He can come in by am ancillary proceeding. It
does not rake any difference about his oitizenship op about

the amount in controversy. Thst i Fyeemsn vi. Howell, and a

the Federal moﬁ..wu mwm claima to that property can be w&mmw:
eated by nw@ m.mmwu.mw sourt, and ﬁuw be wmuﬂmwﬁwmm there,

§

mwm‘ugwmw? Hove is the wm@wwmm It 18 a mabter of

-

Mpe Dobles If 1t mesns &ﬁ. "n grento logis" 15 the

fhe Ohaix

nans It says "subjeot to the sontwol of the

oustody of the court, or whether it means it is ,w%ﬁm m@,”_ |

wanted 0. ﬁwﬁw does ww ﬁ@wg |
HpeDobles. I ghink "subjeet to the control of the mammmw

old expression, ‘ N
e m_wwwwwﬁw g ,‘mwm, 16 ought to say 80e

ﬁ.. ?ﬁ?  Yesj X think that %gﬁ wa e made

 The @wﬁgﬁ. = p« mesns a&ﬁw

S
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e &iaésk-g : I think we ought to go over it to see i
‘we ocan make %ﬁéz:_;eswegsiag 8 1ittle elearers I do mot want
to make 18 too ﬁmiﬁaé; T think trust fanés are covered,
33.3@; and I m a nﬁﬁa maié of ysu;* m@rassieﬁ, "in gremio
logia"s »7 | | o
e ‘Baléis@-« ;‘t‘f'éﬁé not auggasﬁ%?aat. li#é;} do 'néﬁ nse
thate I a;faaﬁ}%hét 15 an 01 Latin phrases |
' The Chalvman, Let us vefer that to the Régaﬁteiﬁ, with
| the understanding that he ssfir.& make that olause eleaw as o
wha*h he éeas mm by #}:a’h |
C Mpe ﬁargsm We shall have to knew what the :taw is,
| #1raty shall we not? T
e Dodge, Eaes not this mesn ‘Ehe pzi@pw&y whieh ia tha
subjeot of the 1itlgation? :
Mre Clarke WNoj iﬁ 18 not that h?aaﬁ;
Miry Morgen. Is it not as broad as that?
Mre Qiaz*kgr 'I*’«,'aé.-» |

yaght 4¢ not to be?

Mrs Norgan.

Mr, ,Pélapa?i- ‘Hazr I suggest that this case 44%?@5&2?&&
whioh is the suia;’seg of the 1itigation” 1s adequately cevered
- in the later lines, bevause it 1 provided that there may be,
| in the dis eré%ﬂ.en of the '&éﬁ?ﬁ, a z*;i.ghﬁ of inﬁawénﬁien to
anybody who might have been joined as & partys and 1f heaisiﬁi
an interest in the prezaem ne might éiearly have been Jamaé
"aa 2 ya%‘y.
| Mire Olark. ‘z'asg that 18 trues |

Mre Morzen. This is the m&hé&k&‘y ger&; 18 its rxa’e?

Nve I?sppsr. 'i‘es; *Bhia is mméakaz‘ys ané in that ama@n
tien may I aa& ﬁhis q&asiﬁian of %hs Repwke;*% ’9@9& n@ﬁ *&ha%
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provision aboub mszéaqﬁaw éf z-egmgeﬁmﬁm mxeng in the

| assaregssnazsy gart of he rule wathor than in the other part?
The @haimarza ?m anawey to Hpabﬁga'a e;ﬁastian, called

attention to "dtsovetion” in 1ine 10, ’i.‘haﬁ oocurs in the

aaamﬁ haif of the paregraph éeaiing wi%h ég%iam}, or dise

ara%ianarg Mﬁérﬁén‘%iem You bag;in above by saying “a&ﬁh &
mestxieﬁ must be gzsazakeé’* s and Shen you sa;sr, g?éﬁiﬁfé& he ahowg«»
that is, ':sa’sisﬁas% the Gours «= the ingé‘-éqaaé# of his ropro=
éénta%&én; That means that 1% does not have to be granted
sxaﬁpﬁ in the éisares%ian of the svwrts

?ﬁr. zaemaam ‘Ia that tm of the gsﬁ: before the semi-
ééiﬁﬁ? »‘ N | RS |

| Vs «%gyem Em Lemann, m@v %hfm@xﬁ smﬁ "’3‘;{3&% 1 you

| gmvﬁ.ﬁﬁ t:ha% saah a motion~= Ehaﬁ is, a me‘tsien %a izxtsgvaﬁg -

mst be- graaﬁaé to one who shawa to the gourt the ms,daqmﬁg
of guazz ?agmsenta%i@n, you sm aﬁasssaz&iiy aaymg azsaﬁ i

| neod ne% be graﬁﬁéé it the ﬁeuﬁ; in :st éisaresgisn, thinks .

| the mpmaantaﬁen aéaqm%a. '

Hire Iaema h 3 wn}.é not have ahem-;

8o fyom z&s&éiag ﬁaﬁ

fﬁm% gart esf the ssm;e}:ae and gomparing 4% with the sesond :
garﬁ. I would have %haugha lines 5 and 2 Z%.ay down an ahsa‘iﬁtg

m:!.a a8 W észﬁgain @2@35@3 of yez*sene; that ia. ﬁe?ﬁﬁﬁi
y3 and that the Aatter part of

e‘.iaim an ingemst ira @a y@eg@;

| the ﬁenﬁmaé, hegs.zmmg with the semiwiarx, 1aid ésv& an%s{ifézi”

m:.% as o parsans who ﬁera ot in%azsasgga iz; the pfapa S

| | sabjsst i;a i;ha é@n{?fii& ag %he aau?%s A8 to those §§§H§_;fi§§«:, .

they must ﬁhaw ﬁhak the z*eg:*esénﬁakien wss not sdequsts. I

ghﬁ’“gm‘ f’he ﬂ”ﬂ yﬁrﬁ ef ﬁhs saz;t a ?@35.3:5? g*e:"'éﬁ*kﬂéé o

v ;einas ef e&aee, aﬁé fﬂae sagaﬁé gwk a s&ﬁf;ﬁ%
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| places

and that the requirement about adequacy of representation

'gppizsé only to the sesond parte.

Mre Clarks That is corrects

Mirs: Peppare: I think 46 doess but the structuve of the
paragraph is thisy-

:s%sa, such a motion must be granﬁeﬁ; Then, farther

“downy such a mobtlon may be gronteds My suggestion 1s that

the inadequasy of reprosentation case necessarily, as a maisté? b

of distribution of thought, belongs in the "may be gz*anﬁeé’"
sategorys and I merely thought, as a mati:&r of i‘em, t:ha’e 1*&
might be aensié&reﬁ whethey 1t would mﬁ ‘ba clesrer 1f it was
moved down thera.

Mo Glaz*kc Of aourse it does nob éeﬁé up qui@s in that
ways I suppose eny finding of fact depends upon some ;&6}3&&

ot disereblony but of gowrse they do nobt talk that wsy. It s
talkted of in tewms of absolute right, if you make the finéiﬁg;

Mre Mopgen. Is nob that the distinotion, Senstor? If
there 18 a finéing of %ns&ét!;tzata r&wss&at&%&mg the sourt

M. Giarks %Eha‘ts is %hé ;:aizzh

Mre Morgen. That is ishﬁ point that I z'aiseé in thé ﬁﬁ%a

Mre. Olneye  Mrs O
detormine Just how far we are going, iaa ﬁfﬁﬁﬁﬁgﬁiéﬁ?&thﬁhig%
; :l;f the property 18 in the gﬁgg ,
of the court == I have Jﬁsﬁ éiaeaaaaé the m%%egr gh Er;

aivman, 18 16 nob necessary that we

In regard to property?

Doble we-the E*ﬁ%? im a ﬁg}iﬁ to inﬁayng&i ond in many o
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kind. Tb may be subject to the @sﬂﬁﬁéi of the court mﬁ:;x;esﬁl\ .

Mne Dobles That is not called Intervention. It is
an encillary proceedings = | |
Wre Olneys It is an ancillary fgﬁééeééingg 1t he must

come in there and say to the Gourt, "Here, your mavst ai hes

taken uy property, He has not eny right at all to 48," Arve

we golng to do that, oy are we going to go further and permit
an interventlion where the property l:!;s not in the eua{isady of
the sourt? o :

| Mre Clarke In the Federal éagas; this matter of p!‘e-z
perty subjest to the control of the sourt ls pretiy iﬂégﬁﬁi‘&é ;
Uirs Olneys T cannot imagine what A8 moent by gréﬁe?%?
that is subject to the conbrol of ﬁhe gan:ﬁ; unless you n;e@

property that is in the ws%séy of ‘B}w aatné%s

Mre Dobles  Of course there might be a éifzarmeé; :
Certain pmgaeray might be there, and the éam‘ﬁ mighﬁ %!g‘baxi ﬁs
deores ,,valiély,faz! specific gerramaﬁeag.. or gsomething of %ﬁﬁ;ﬁf

In 1ts custody. : RGN
o Mre fézney. ~ Fven ﬁheri;"%hejp&?épeﬁ? is not Sﬁb,}eéﬁﬁa
the control of the cowrts | o
- Nre Dobles It is subject to its deorees and aré:éz*a;

but not in 1ts oustodys I Just want to make this clears

Mire Olneys  The parties a;nssg: You cen a;@zagé%?‘ﬁ._;ji'j“g-f""

mske speeific performa

rce by a desree, but the proporty is
not in the control of the pouwrty e
 The ﬁhaimam' ﬁ'&ar*a ag?ﬁgéztskaﬁ Bl:\s
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clear wo want to find our objective, and know which way we
want to meke it reed. That éegends on the declsions, as I
éunderstaﬂdg 4

Mr. Doble. If 1t means pra?srby'éétually in the custedy
of the court, you éa not need this at all. Théranailiary
Jurisdiction tskes care sf that, the jurisdictlonal amount and
citigsnship*ha Freeman ve. Howell. I have a hundred cases on
that. | | |

;Mrj,61neyxﬁ i did.neﬁ understand that the matter had
been pasaed by for further Investization. If that is'the
situation, I have nothing morse to say on 1t
.‘E ' The . Ghairmans Perhaps it ahaulé ee be. We agreed that
1t ought Yo be passed by on ghraaeelegy,ﬁaSztc whiahrwelmeanaé
whether in th@ eaatedy ef the eeurf or 1n sama way un&eﬁ its
3urisdictisn o but we have not settleﬁ, as I ugéers%and, the
question as to»whiqh honyr of the-éilemma’yau w&nt'tertake in ‘.4
—el&riﬁy&ﬁg ‘the pré#iaiaa, I da,net-knew,whetﬁexiyeurhaﬁe or o
not. 5Haye{yau? |

Mr. Dodge. The provision of Equity Rule 37 1s simple,
and seems to be intelligibles
E "#ﬁy ané,ciéimiag<&nziaterest in the ii%iga%ianvmayfa%‘v
any time be permitted to assert his right by intervention,
but the in&erVSnﬁign.shqll'bs in;auberéiaatiaa,%e;-agd iﬁ;r4‘
reeagn&tiaa,éf;_the»propriety‘ef*tﬁq.maiﬁ.praaaeéiagﬁﬂ . |

Mr. ﬁebie. -Thﬁt‘waald=be tekeﬁreare»ef-by.the naxﬁ
rasentenee; would it aet\we any person whacgulé be jsinaé or

haé been 3eined as plalntiff, éef&ndgae, or third 9erty?

Mr. Dodge. It might be eevereé by that.

o R
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~ the deoisions fusthers As I sald, Mr, Morgan

Mire Olarks. What we were %ryizsg to do wag to spell out
) M OO RE

has worked éﬂ '

an éz%i@.lé that I h@;ﬁa w:zé be down here bY now. We have

é:&l' the oases olassified, and the article is sx?;aiiat}le now as
goon a3 1 gan geﬁﬁh@ :ﬁﬁéﬁﬁﬁ’éam he@a;

- The Chalvman. I think we had M%ﬁ’é@‘- refor i1t back to
fshé reporher, %hezi, 'az;zﬁ wixérs hé makes his revision he can do :
the best he éa‘ﬁ; i;r% his Judgment as to what the éaségam; .

Mre Clarlke ﬁw, as te the equity rule, of course the
fivst 33#:*%3 about the interest in the iiﬁiga%ijaa 1z & 1&."8’6%@
blinds but 1t is pretty broad, ané ishaﬁ wzmié be all @ighh ’
The subordination idea is one that we éi&eus sed a good éesh
I think 1t is rather abjee%ianabié, ané we did not want that
ine | |

Mre Dobles We definitely repudiated that at the last
meeting AM that that should go out == and by going out we

meant not Just to overlook it, but to repudiate 1t. You

eannot intervene although you do not elaim iniguberdination,

and you do not have to rocognize the squity proveedings,
aecording to the equit'y rule H,,.. Dodgo z*sa&.

Mr. Olarke So what we are trying to do is o ei&ss&f‘y
the oases. The differencse here is malz., actually, in
practice. That is, the difference between the first olass
snd the third class, whioch catohes everybody, is the ene of
atsoretion of the courts You gome in anywey. Bub in the
%hirei clags we did nobt wmake it an §b$§1?i§§ a?ight H E:Eiﬁ!?, further,
Mpe Lemann, I ought o say that Mr. Moore vehementiy denied
that "merits" mana-é;sything but the same easég so far as the

Ohandler case i1s concerned.

e
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- Mpe Lemann, On the merits? |
Mr. Olark, On the merite of the case. I do not think
we had better try to elear 1t ,ug@; ‘bseause I can see the
@ éagatiﬁa " | | | | |
§3:=¢ M ges You were n&é inf;exzéing %é -extend that doc-
trine a? o amgs that ¥ ? "

Mre Lemenn. My, ngaa was wrong iﬁ %hinkiﬁg you
wanted to change the deoision, |

Mes Clark, If I might answer for My, Moove, I will say
"yoa"s a | | |
| ﬁﬁra L:em;fam - We do not want to gok lawyeras on opposite
gldes of this Pule when it is ade:pt%@d, ‘

E‘@. Mowzany Eg}. Eamn; 1 sémg ﬁa mé whatever Mry
Glark might have wanted to do, this languare whioh he has ==

taf the ﬁzss.ai Judge %o ohar ge this rule 1aid down in Chand

Vi ;Pr:tssg;; I supposed he was éaing it déxib@;"ﬁ'!}Ql}'; aﬁé I
wes in favor of 4ks #0 you were not catehing mas I was 65
in that peol, lnowing it was 8 0old bath, and I %héﬁ@ﬁi

Gharleywas going in with me, and now he has run for sheltets
(Lenghtars) » ' -

I Mps Peppers That is ﬁéfﬁaﬁsa E;g%gléhiaemﬁhgh  :

(Laughtery) | | | e
1 Mre Clark. Lot we say that this is not my baby, bub I
am willing to go in end i’ig?k‘% for the ‘ga::égﬁsw-f*'i?ss&: ssen

‘do was to state ‘&ﬁﬁ ﬁm‘ﬁﬁﬁiﬁ; |

What we were *&rﬁzag

bave no eb:jeﬁ%i@n to gasin“g et 8 cong!

we may have éeﬂﬁiﬁi e@fe&

AR

and T suppose he did it deliberately == pute i in the power
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Mrs Morgan. T thought "on such terms and conditions
a8 the 3&& may think proper to inmpose" left 1t protty wide
OPOlie |

Mre Clarke Is 1t not on the morits of the action, if
we want Bo get wmawmwmwww But let us nob stop with _«meﬁ
Whatever we said, we had better lmprove Lb. |

ﬁﬁu Lemgnne If you wanbed to ﬁnmmawwwaw &ww.w;w? Morgan
thought you d1d == I was not sure whether you wﬁw,mwmmm wﬁ -
I thought you mwoﬁm make wwmw plainer, 1f w@.m wwm momwm w&
‘change Chandler ﬁu Price. o ‘

The Chalrman. You should say mu wm me gwmua ‘

Ypo Lomanns If you do not Qwﬁm 3 do 1%, 1f m? %%w
had no intention to do it; et us a&mm 1t wwmmm the awﬁmw

Mr. Dodgoes How do we went 1% done? Ide ﬂmw. a,wwm ,aw :
ohange that vules I think that rule mu mwm ﬁ%&a _

s Morgen. It seems to me, Mre Dodge, it is pre otty
foolish to put & limitation hore on our wﬁ&ﬂ ww«mam to wvm_

affeot that we should gettle up everything that ﬁﬁ mﬁ,mm.
$hinks ought o bs setbtled in one ,wwwmamw., It does not male
any difference when this awmw ¢omes in, or how he wmuwm.% ¥

vhether 1% is by intervention or by being made an additvion
party, or anything of the sort. It seems to me as long nmw
18 in there, if the %&« in its ﬁuﬁﬁ% thinks this

I do gw see why we ghould put a wmﬂ»ﬁwmg on ww in ww

wmmmwmwu where we ma uwm pub any mﬁw wwamwmﬁmm
Mre Le

nann,  Ia mwu%uwmmmw you #

R
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Gardson

8ll this third-party business, and the Supreme Court

reslizes how elastle an expression you are now gaing to havews

Yire Morgans Cortainlys that was my whole notion of ﬁh&s
thing, and that has beem my notion on all these questions of
Joinder and settling things upe I supposed that was the
philosophy underlying the whols body of rules,.

Mp. Olneys As the result of resent experience with an
iﬂ%‘ewe:aéz@, it we are going to permik am :éé come in who
#imply elaims an izitzeres% in the subjleat mﬁ%ezt of the

seﬁien, and ﬁe intervens in the diseretion of i;ke ﬁauz*fs, i&

| ought to be mocompanied by the safeguard ghai; the gourt shall
| not grant saaﬁ an intervention if it is going meriously te

delay snd fmpede the trial of the origindl cause, besauss

¥
A

interventions ave made for thabt purpose tine and time againy

It was wade in this partiowlar case in which I was ia%amakééqg_ 1

Mre ﬁaszgaa. The dourt usually, as I re;agghw,;g very

mash mﬁki%i:ag by the sonsideration you states s |
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My, 'Giﬁesra The ruls ought te be framed itx‘isuéh*féshi&n
,k-&s to ¢all the attention of the court to ﬁ;‘e matter.

| The Chairmen. There is snother admenition in i;hg ‘equity
rule which you -éréypm; ‘which I think 1s useful. 'i‘he eem-g
made plain by its lenguege that the one who ‘péka&"hiféﬁsasa |
| in can not un the procesdings. There ia a phrasaeanﬁainaé |
in the language "in su‘&a'émizaﬁt‘ién" which ﬁ\igﬁhﬁ‘ ’w' be ﬁé‘séﬁ?é'ag
I think. It may be more a matter of ehaﬁee; ‘I %hiﬁk, ishan
anything slss, but the provision ia that the one whé has gékeé'
his nose in and attacked what is gé&xag on ean not step ine and o
try to run the prosesdings. ‘ ‘

Mr. Clerk. That 18 a matter we :ii&eusaaé quite a

little in “é@t‘a&&; “We hed quite a 31%1:3&’ debate over the: é =

and we moved to: strike it out. - There was mdiffiwltzy Wwith
| respest to t.  If we would be sure it was a plous admontt
| that would be one thing,” but the courts may have somebliing

more in mind. That is not quite olear.  If we could say
| that this is enz.y ‘2 plous adménition, end do mot worry teo
mueh about s;e, a1l right.

 Mrs Olney. I ¢an give you the fae%s about a ¢ase in

| order to give you the nscessity for some safeguart

‘had bi*atxght ‘sult claiming very valuable property.

was aeﬁh&ng in the cleim as a matter of facts The ae:m
were aaekiag to bring that case to isri&l, to get rié of 1%,
| and »:::?axsgud the issue alés*&&isiesaliy up t6 the time of trle

vent&ag, for the sole ﬁ@;‘?ﬁﬁé of asiayiag the ﬁ

nsazvly got awey with S.*kq
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Mr., Dodge.  Did the court permit the interventien?
Mr, Olney. Noj the court threw him out finally after an

awful row.

My, Movgems And 8o the court was your .%wmm.ﬁwmm there.
' Mp, Doble. I have been vather in favor of what Mre
Morgan mwwwv that we might make this very broad and rely on
the discretion of the court, I have been very much impressed
'all through thess discussions, wﬁwﬁ?ﬁ I do not mean to

mi sinterpret you gentlemen=e- wﬁw‘_ w.w ‘seems to me that the men
who are strongest against leaving it ® www diseretion of the

| court here ave the only two men who havé beem on the court,
namoly %3« Judge Olney, end Judge Donw w

¥r. Olney. It does mot arise from our exper

court, tut it arrived from our experience with
that not right, ‘Tudge?

Nr. Donmwerth. I think you may be right, but I vas

1istening to a very wise vemark which wes being made &

Nys Olneys They breought you in sleng with m

trying to meke you a veal party.

lrs Dobie. g how these judges ha
in the discretion of judges.
(At this point & discussion of the subjeet of

euriae" took place, amwmm ab the request of Mr+ Pep

let me go back to the

we diseussed the maby
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that point?  Arve we golng to @ve:‘m; the 'ﬁ'#as of Chandler
vs. Price a:? not?  Did you make & met;i@rz; Mr, Morgan?

lirs Norgans | I have sald my little pleces

The Chairmen, The plen could be preposed to the court
with a carefully prepared note ealling aﬁ’%éﬁﬁi-ﬁé o éhis
part in which there is sny question whether the effeet of
Chandler vs. Price has "baegeaiézsgaé o i‘imiﬁed,i and then let
the court desides If they think we ought té go a Little
fag%hez'; the reasons therefor ¢an be stated. |

’Méo Clerk. De you mean we &ré to do that in the
alternative? I we az?:e lef't to our ewn devices I do not »thlmﬁ»
we wills I will say that the matter iszjaat closge enough tee
my hearts to do it. | Tt

My, Mowgen. I o not going to fight for it. |

~ The Chatrmen. If 4% is not close to your heart do not

temper with Chandler vs. Price wiless you have a very geed
sage.

)ﬁm M@rgmg I am not proposing to fight sand dle for ite

The Chairmen. It means & fipght with the sourt to get
them to modify a rule & .

ey have laid dowh by & decision so
resently rendered. | ’

Wre Clarks I think there is something 1 it in view
of what My, Morgan has said.

Mr. Lema
were before the court they might have deslded differently.

ane  If g1l that we now have here before us

As T understend it, under thess rules, which I sm not sure
5y situations where &

that I fully appreciate, we have ma
plaintif? who %wiagéf; lawsult may £ind all kindy of issues
in the case which are not of any concern of his. | A third
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| case a party has butted into the litigation, and no one wanted
him in wﬂm litigation. Yes, 1t 1s different in that vespech.

party is brought in, and the case will bescome uﬂww that he
will not u.mgm%nmm his g lawsuits the mwwwﬁwmww a»wm. be
sitting on the mmm@w»unm wwu.w?wmru«rw &, the time while other|
people are awmwﬁam “the suit. Mu wwma g faly mwm«a&euﬁ

Mrs Morgan. That 18 @ w&.u wwwwmwaﬁ_u bub m,ﬁ have
got to reflest that »« is wwwﬁw ‘the power of ww.s eourt to
order separabte w@wwu.uu wg so forth, aﬁwﬁ is uﬂmw exactly
what the English do. |

Mp, Lemann. ~Had the court had before it when 1t made
i1ts declsion a statement as to what might happen wnder the
u&wm. as 1t bhas been discussed wwm_wm wwwg.@w they would have
laid down a different rule. L

The mwuwﬁum? Why not try wwaaﬂ |

Mres gm - That wa what My, mmmm&u wants to wﬁmm
whether we uwwwmm. ,

M s wmmmm‘. In the case we are disouss

ing a party gets
into the 1itigation that nobody wanted to get im. It is
different mw that respest.

Myve mw_ﬁ_ﬁ It i different 18 that &m%ﬁ«. In this

M, @wm&. - I agree with the general wﬁﬁuwm of what 1s
134 very much diminish my doubt as to what
1¢ would do here 1f in conmestion with the rule 1t was latd
wﬁﬁ. for mﬁﬁwww* that the triasl courts pﬁ mﬁwﬁﬁﬁwm whether

proposed. It we

to grant separcte wwmwm» and when to m&ﬁw them, and all

that sort m_w wwmum“‘ should bear in mind that they should be
condusted in such
m_ﬂ the ﬁm.«ﬁﬁmumww

ner-ag not to prejudiee the wu&ﬁmum
of ¢
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sulb. , ,
‘ The Chaiymesn. ~Well, the disecretionary pewer is express-

1y %hai;. In another section it says that he may order
sult filed, and a1l that. |

Mps Olneys I am simply speaking of the néeﬁssity for
rales thatwin gulde the discretion of the court in ‘those
respects. &ﬁéiy ghould be rather "ei%zféng; 4t seems to z;'mg.'

The Chairmans ~ What is 'yw'-eéneiﬁsiaﬁ then ’-‘a'fa' to whether

you want to adhere a%z*‘.leﬁiy to Chandler V8. Prieg, or wmther

i

you want to ‘Bmaﬂe& i1t out?

¥p, Donworth. I suggest that someone muke a motion,

!ﬁrg @:l.mya. m}?c Chairmen, I am na% sui‘figientzzy ag-

quainted with the sasge of Chandler vaa ii’l’ﬂ}eﬁ; and *Z mersm&

_that this matter was veally being passed by for fwthag oon-
sideration. 5

The Ghaiman - The Reporter has asked for ﬁ@ﬁ?ﬁ&%&éﬁi@

M, altzay,. Iis #seems to me that 18 the best dis;&éﬁ%&&#
o make for the time being. |

The ’Ghaims “He has annownced hisg ﬁﬁﬁitﬂéﬁ, a8 I

unéiers‘kmé 1&, that if we 4o not mgtrmg him be wm. adept

a broader rul
vary from Chandler 8o Price. If we do nei% ke ﬁa&t, fnow
18 the time to stop it. He really has to have "insémﬁﬁiﬁg&
| s with the

Me. Cherrys T wowld s6 move, Mr. Chalivmer
'aaée;iatéaﬁag “that the admonition in the present equity 1“&3&
be included as srem

Mp, Domwerth. What is that admeni tien?

M. Cherrys - That 1t be in subordinatiens

The Chsirmen. Is there any seeond ﬁﬁts motien?

¢ and put & nots in to *.:ae extent to whiah 1t may
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Ay R

- the proceeding frem then on. That is a sort of

Mrs Donworths That is a compromise between two ideas

We, Cherrys TNos 1t is allowing him in freely, but
mm is & sort of directlon that under this mwwwwwwmaw to order
wwwmﬁww@_wwmwwmm or power to order geparste wmwmwu 1t still
remeing true that the wqumwwnw astion mm the one that the
oughts  That is what I Wmm in awaau
Mire Donworthe I think that is pretty mmmw.,

plaintift br

M. Clayk. I wonder if using that phrase in the equity

| rules covers aw»« you have in mind? What you have in mind,

I take 1%, 1s really that the wwmww«mmmww ¢laim shall not be

delayesd, end 8¢ on. Hw you mesn mmﬁmmwwwm elase I think the

» ideas would be wwmgmwmﬁmw« ﬂ

My, mmmmm? M@? o ,' :

w? mmmmw@  That wﬁ. ,_ you ¢an not have the intervener
suing on hias own wwmg ‘and #t111 say 1t is mu ﬁmw%mwmﬁwan

of the wwwwﬁwwnm,_m mwﬂwau

. Mr, Cherrys .w»\w it .wm‘.ﬂ“w@ in subordiaatiens It 48
; ...mmﬁﬁw

to wwm ww»nw Judge when he wwa ve rmitted that »ﬁwmuwmmwwﬁu
i My Cherry, why ean ws ot wﬁ 1t the othor :

ﬁ.ﬁo

o way?

Mys Cherry. I was not wﬂ«uﬁwmm o uwmmmnw ‘the form

- wﬁ awm mwmuwu. mﬁmmmmwwum the wmmwm ,

_M.me the wwmws Mm uw@ intem

My mwww rener shell not

R D Ry ¥ the wwmmwwwwwaa mu.nwwx

lips Morgens Cannot, delay the 1itigation.
- Mee Clark, It ww Wuy.m, te tell awwm nw means.
%J mwﬁuw‘ X0 mﬁ« mmm v H &a maw
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| a8 to what you ﬁmgwwmw what will wmwwaw ﬁwm@m the uﬁ..m in

intend to suggest the wording,
My, Olney. I never lknew what "in mmgw.&wwﬁﬁa dia
mean in that m@gﬁgﬁ I never aid mﬁmm mwmﬁ aﬁa.

The mwn»mauu. We' wﬁm mw«www g«a # wra

minor question. = Suppese we Monﬁ the " in wﬁgw&m&wﬁm
business out for the moment and muwmma the main ﬁmmﬁmﬁ an to |
| whether we will approve the Reporter's proposal, a&. adopt the |
Reporter's rule as Wa ,ww»wwu 4t ought wa wow wﬂm wawm,w out |
, .ﬁ,wmwpnw. |

| those vespects in which it varies from Ch
"That is the ﬁm&wﬁ. |

Mr. Lemanns. mﬂwwmn& mw. Dodge, .wﬁ mwﬁ_ us w uww«mumnw

d of sase We are now nmumwum»uﬁ
¥p, Dodges - JIn the sase I have in mind wwwmwa
intervensr brought into Eﬁ sult en element whioh was nww mwuw..

ww&&ﬁm He
Game in on u&ﬁ olaim against the mwu»uﬁwm not wmwnw«mmw %

in the lssues _awmm in any way in the auwmw

defendant in any way, not affecting in any way the lssues m
by the original plead: ﬂmme and the court nnmm fthe wnmﬁ»n
tendered by or arising out of «Km bill may not by awm Eﬁwwf

vener be so «wwnwmamwu aﬁ the aﬁumﬁmﬁ really is mw@w&. u, .,
"butter-in" can bring in an entirely new issus not ﬁmm by the |
| Plaintifs and the defendant. The original set-up s all made |
within our wmwuu ralegs Then the third mwww.g wm.m.awm to

inject|

| himgelf into the awum‘_ and raise entirvely new pmuﬁu.

| Mr, Domworth, mmnmu the &
| has 811 the vights of the originsl pl
As soon a&s he mmwm in mgw_ wmu wwu

le as drawn- the wﬁwo%daﬂwu
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I which &umwwwmu 16

My, Lemanns Mq@wwa it 1s proposed to muke the rule

plainers mﬁ&ﬁm has been some debute on that w&.ﬁ? Your
interpretation is the ‘sae 88 Mie, Morgen's end mﬂ%. tis that
418 not a8 ww&.m a8 At mlght bes The nﬁmﬁﬁ now 48 in

(11 be made plainers Mr. Dodge pointed |
out one point that is m@ﬁumm ‘that you might &.uwmﬁmﬁ»mw vmﬁun#
gﬁ@ w8« Price as te third wﬁ&% wmwwwwawu ‘because the
inbervener wﬁm "patted tn" without m&wﬁw ﬂmm%am E&

whereas the third mwmw% has got to ag in by wmwﬁm ammu.mm in

by one of the original pavties.

My Morgan, Hﬁm&

My Leman ¢ I was just agwm%wam awagmw ‘we -ought not
to make haste a Llttle slowly on this @pa«w?

nlarge 16 in any way the cours

The Chalrmens If we e
18 going e ¢all us on the cerpet and ask why, end semeons
ke 1t very plain why that s

hes o go gw%w the cours and -

dones I would mot undevtske to do its If you gentlemen who

I donot

are wﬁﬁm&&m 4% have not got 1t very close to

see how you -can get up in court && make @ very gbreng srgws

menit in favor of wmawm : the rules

Mp» Lemsnine ~ And 1f you press the question to its gu.
extent you might lose the other points It might be the part
of wisdom on the part of the objestors not to press it.

Mre Morgens As I previously mu,wm“ I do not feel streng~ |

1y enough on the matter ﬁ. preas vigoroualy for it. 1 think
Mp. Dodge's distinetion is 8 ﬁu«wﬁ@ﬁg on which .waﬁ fan

hang the wawﬁa fyou wanb w?.

Mg uﬁm? I move wwmw wwm umam of Chundler Veas mm.wﬁ

e adhered t0s
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¥p, Olney« T mecond the motion. _
(The motion was put to a quéstion by the Chairmen, and

ias wnahing wﬂ«, wmwwwua.w

Mp. Donworths — Mys Chalrmen, womun.e mwuuwum to a new

N nﬂﬁ%« X wwaﬁ.ﬁ paﬁ wnu indulgencs of the wwwwwgﬁ gnd the

Committeo to mwnm to m,,ﬂmﬁ«mw thet was mnww over wmumwwaw«u.‘
not with the idea of making %ﬁﬁaﬁﬁ»dﬁ to eall avtention
t0 what I think ‘was an omission. I www be in arror.

| We have wmwaamm very 1liberal wwéﬁu»auu to the defendants

mmwwmwm up mnﬁﬁ?mwa»n? iy mwﬁ,@ am thing in wwwmm
that embodies o wmﬁmww@ww ¢ I think in all codes, u@&wﬂ
gned olaim, whether asserted

law and others, that on an mssi

by the ﬁawwugw or the plaintiff, it uwwww be mwwhwm« to sete

off'g and ﬁﬁu@cnwmwﬁu exiating againat the uu,mm» 1 assignor?

ave-~- take the simplest case, for illustration--- that wheve

How that is &.uw%

importents Of course code provisions wus

e pleintiff sues on sn sesigned claim the defendant may set
up any setwoff or ﬁﬁww?ﬁ&ﬁ which he wight have ‘get wp
sgainst the orlginal sssignor, with the provise ‘that with the
relief no wwmwmawwwﬁmmmﬁauw shall be vendered against the
plaintife.

H,

1d 1ike to ask the wmuem&omgwm there is mﬁaﬁg in
tiese rules that ﬁ&w&wm ‘the wﬁ&w mm»w.w«« whon
‘wllow nim to make use of set-offs and

‘an agsigned

olaim is pleaded se as to w
counter-claims? |

Mr. Clarks Ve have not said anything m@@mwu@%wﬁ about
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in discuseing ite T almply wanbted to mention it.

asplgned clalms in Federdl courtss Where furtpdiction ta
based on diversity there is a limlt. You san not tale ‘an
assigned ¢lalm into ‘court unless the original udwmu of 1%
had diversity of citizenship. - | |

‘%wuw.‘
elalm 1s asserted. wwm uaw&mwm againgt the mmw»mm%:

A8 a very »ﬁa@wﬁa w&wu?

procedures Iz not wwnw 8 question of the awnmwwuau of the

note or wﬁwgmﬁwuwwa wwga? m._aa partiss may have mut

an assigned slaim you are going to allow a man to assign his

question W@ﬁm but H

thate I do not ﬁaﬁ am_w_wmmww ‘Ehat xwﬁm £0 badk to the law
of the Stube or 1 ,w,,mw |
m@. Donworths I did not wish to make any motion in
rospett to the uw«aﬁ«@wg do I wisgh to take up much time
The Onairms I werind you, Mr. wamaﬁuwu of the fact
that there 1s & statutory linit with vespest to raising

Donworths That mmanmwgmwww. wﬁ%ﬁuw and it 1s
aﬁmﬁ to wwwﬁ t6 ‘the party ﬁmwwmmw awmw ﬁﬁ wumwmwn“

My mﬁwm

That veally is not & mﬁmmﬁ.ﬁ of

title that the nuummuem gotat
CMry Claykse  Thet is what I thoughts | . -
e mﬁﬁwww? mﬁ« 4t may be sn independent wuﬁ»ummmw ﬁ,

transactions, end if you do not allow & ﬁﬁﬁ?wwwm%wmmmwww ‘

tlatm and out off the gross items of aceounts It is very
X wwﬁw not wmwm mw Bay

aﬁm&m

u&ww% if wwww m,m u@w uw




I think, one u.nwwawﬁm a%aﬁu.a to pros 3

case I think 1t would be a very serious omission,

Mry Clarls May I Just take a moment on aﬁﬁuﬁ&unw,
Do you wwuuw it nﬂﬁw& to go Iny I wﬁ not ua uﬁ.m uwuﬁw nﬁ.
but my gﬁam»@ﬁ m.w that %w &wﬁm have g go numwgwmm to
the law of the mwwww uv@.u qow um&m ﬁwuoﬁ.

¥r. Lomanne H&w me wmw.. 5? wgaeu&w _«wﬂm aﬁmﬁg 80
a8 t0 be supe I m«w your case, | Haw ue mww wwww A mﬁnn B
B goes out and buys mumm m 8 agw mm mawu aw wnmw@ﬁuﬁ aw
& claim ,wwww ¢ wmu ummwﬁua ? éwmw., am will umu. _ww@ plain-
ti2f sues a..ae defendant, .mwm wmwmm_mwuw govs out and mmﬁ an
mamumﬁaﬁw from the wﬁmmw mnwww._. Hy mwﬁ mwwam a counter-.
claim wmmwmuw the awumwwww wwumwﬁ.ww wwuw@ upon gww purchased
tlaim that he hag gﬁw«. He sets 1t M&. by way mw ‘counter-
Mwnmﬁ,«m.%n ﬂ@ﬁwm W@a

elaim, Yow you ask ﬁwﬁw@m the origin

- then meet wﬂ% aaﬁn«? au.mmﬁ thus asserted mmawwmw him wq :

setting wp mmuuﬁumm which he might have had to ﬁﬁ elaim
againgt the a&wmg wnuwmnou& Is that ie?

Mr. Donworth. %@u #@w gﬁw@ defenses.

% 8 mﬁﬁ? ﬁmﬁ; n«mﬂu of account as to a trange
action that he has had? -

M, w_@mwﬁww It is perfectly plain to me that if you
do not give him @H& right wnder the statute he has not got
ite That is an ‘independent auﬁmm of action, , One party has

wmmm%wm hisg ftems of u@ﬁwwv wmm the ﬁwamwﬁwwm wmﬁ. who wes

eued on that assigned olaim must g0 out end start another suit

on his independent ecross wamm? o
Yrs Lomann. .mﬁ u&ww wﬁ ralse 3. your ﬂﬁwuﬁmu uuu ..
ire. I ﬁ@ﬁw@ Wnﬁ

| said there —— no @%5 ﬁmﬁ awaum




| against whom the sssigned olaim ,ﬂnm,,,wmwmﬁwum,,mwﬁm ..wwmmm wwm
| same counter-claims of his own and other items as he might if
the assignor had been in the suits

The Chairman. mo is sllowed to file a m%w% in the
 disevetion of m_ﬁ 60

TR
| Mr. Morgan, — Bub he camuot put the counter-clais in the
reply. . “

My, Lemanne I think it ought to be provided for 1f @
is not. . |

Mp. Olney. I oem not bell without going back and meking
& eareful exemination of the wﬁwu whether the point Judge
Donworth has in mind is covered or n& - My impression is
um. ugaw Judge Donworth
hag in mind does not exist under the rule. It ¢an uaw be
uuw%wmgm awgw & sapeful examination of ﬁ»«
it pw something which will be mwﬁwwaumm when th
in their final shapes

that 1t is mwﬁmﬁww and that the ¢

e mﬁwﬂmu«wu wwww in wmuumﬁww nmummnwwm to me.

m I wmake the | oy motion that wm 1% shall
mﬁﬁm&m on a check belng mede that it ia not maﬁmﬁ. that 1%
be mﬁwﬁmmw I think 4t should be coverad,
wﬁ Ghaivmen, Yess Do
Hre Olneys Theve is wam gwagﬁw thats

Mrs Pepper. I thd
awm.aw pormitied un_w..umwm %m aaﬁ«@g&. :
¢laim was the ¢ awwaw umamm wu rth mummwgﬂ wm nm@wﬁmm
wwww.m uﬁwﬁm ww Wwﬁ wwﬁmmnm m.w the early p
«www wﬁw as
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tnstant that you provide that sn assignes may sue in his own
name you make him the real party in wﬁwww.wmﬁ.wwm ‘malke it
wﬁ@m‘m@ww to set up ﬁw«.wﬁu of anceount which ﬂﬁuwum betwaen
the defendant and the wmuw%a?

ﬁmm Chairmen. - ww. is understood that the m«m%««w. will
see what ww@ rules do provide with vespest to the amwwau. ro-
ferred wau and 1t wa the sense of ww« ﬁmu_uwwm www« ww the
wwwmg uwwmgwmuv ww mﬁ. wganﬁg. 1is not mm@ow the right

o ma« ﬁm [ a@ﬁ@@?ﬁmﬂu in his uwmﬁs. he 3@,& te wn.qw that

wum.%w.w *

Meo Clavk, T think I will find that 1t s not covewed,

I do not wwnww wwmw ww&,m is covered vq ,mwm rules.
aﬁu aww vémn. Let us take a ﬁww @w whethey ww

te wm 3&3% or uﬁn then. |
My ,,mwmuwm - Iae not have very great mﬁu»umu on this
¢ the law veries uﬁ misor n&&,ma ww aawﬁum
in the mmwmwwﬁw mwwwm codens H am not sure, but 1t does
seen te me wwuw we mua rather ¢ ._wum ‘the pight of kum»‘m@a :
if we do not gw wwaum State codes right wamdmww the eyes. |
The mﬁmﬁﬁ. % Ave you in favor of the 1des that uﬁw
gan mwmmmw the claim ‘mwﬁmﬂw w&wmww, the wwwwwﬁww&wﬁ the

right to set ﬁw 8 %ﬁﬁ?ﬁﬁam

¥, Clade. ww.

The mw&.ga - Then we ars mmumuw on it. |

My mwwmwm It meems to me that 1t 1s w mﬁm@mﬁ of
.mwwﬁ@mm,f w« is substantive.

The mwmmgﬁ - I% 48 not .,mﬁmnwwmww,qw,_wﬁ; y
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g 3.3.::}5,8% that the original plalntify would not be pomit‘ke& to

pot up @ counter-claim to an assigned claim, It is stﬁeiz&y
8 %%S’Biﬁﬁ of ﬁwﬁmés A | |

Hye Morgan. It would 'bé & matber of :éubaﬁéaiﬁ;i?a law
as te whether or not the iﬁfﬂﬁigﬁ&é of that assigned elaim had
& right if hs #ded on it in an mé&péﬂﬁ&ﬁ a@ﬁéﬁc It weﬁlﬁ
be o matter of gzmagaum whether he could set it up in this
?&?Biéﬁiar aa‘kiﬁzi.

Ezu Lemm. 'I% should be maintained as a substantive

‘ :eigh%, but whakher he should have the right ’se assert 1t

[
48 a ma%iser of grwma. '

Mp, ﬁﬁ?&i&ﬁt - Yese :

My, é.h:@zy@s I do not see how thers san be eny questien

but what the party:: sho

114 have the right to defend himself
in that respect. | ’
 The Chairmens There can be no question ab all.

Mr. Tolmsn. May I suggest for the convenience of the
record that this mﬁﬁ%sﬁwg*h&%' Just been dlacussing might
aa?ptiey to Rule 21 ‘ﬁi’éﬁé the right te sue im the nwme of the |
gasignor 1s aaﬁt withs N

*ms Rag@ﬁe&n w&ll a@%a tlms.

The G&imm‘ Ve wé,lz. now pass on ta fita‘.t.a 87+  Ave
L;_‘:sﬁgnse in comection ws;{%la %Ian% rules

thew aay mﬁtws of 8
M. Tolms

V8 ’X’gs* 3: I&gva nmatters of substance on mg




- substence.
My, Tolmen. 3:f you will tupn to page 21 ef Hy mem@zea&ﬁ

you will £ind that fz disouss 1t theve ap ‘iariaﬂy as I ocan,

| This depends on the provisiens of sgéﬁfm'ws of the Code

which gives Jurisdiction %o the courts to ‘éﬁﬁﬁﬁﬁiﬁ ‘tases by
o surviver, and my suggestion is thet this rule might be vew
drawn 0 as nob to atbempt vz give any power or bo seem to

| give any power, but to nusume

the ﬁxig%@a&gﬁef the power just
as 1t is given by ﬁgﬁﬁiﬁﬁ *?*?e, and then confine %m rale to
procedure under that sestion. That would be accomplished by
‘gome simple m@xdmn%m . | 7
The aect aanﬁaing e 1imltation of W@ yaars after the
death for this substitution. Seo I have suggested the ine
sertion in line s; after the word "party" of the words "within
| two years after his desth™  Then I have suggested in line
.?:;, after the word "law" the insevtion of "be substituted for

such decedent and"™.  And then go on with the toxt,

Then & have suggested strilking out the last four words
in line 4 and the first six words in line 5, and to subatitute
in lleu thereof the words "thereupon the court shall procesd
with the casge to the extent of the Jurisdietion grented by e
the provisions of Sestion 778.

I have suggested one more insertions In line 8, after
the word "motion" to insert "within such peried of two years".
| A8 so changed the first paragraph of the rule wiil read

| a8 follows:

MAD B fne 08 U SAry.ogs 8Bz cusion.  When any
party to an action dles before final judgment, the exsoutor

or administyator uf such deceased paprty within two ?ﬁéﬁ*& aftor
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[kai% death may, in cage the right of motion survives by ‘zaw;
be substituted for such dededent and prosesute or defend aay
such action to fiﬁﬁi‘ﬂ%@éﬁ%i Thereupen the court shall ” |
procesd with the onse to the extent of the Jurisdiction granted|
by the provisions of ssaéiéﬁ ‘778; Title 28, ﬁﬁiﬁéﬁ sﬁéﬁés Code.
If no motion for &Eﬂgi‘k‘u‘giﬁﬂ is made 'ey sueh axem’car or |
aéa:ia&gﬁmter within s reasonables t;i.ase, # %",

There I follew the rule and the statute. B v'i’hais ia
practieally all of that part of the section. ;' o

Turning now to line 23 of the drafé I yé@égé after the
word Y"econtinued” ﬁe ingert "and m:ﬁaima" because those
are the words that are used in the gtatuﬁas *and eaatimcé*’
bas a double mm, but when it 4is emiaé with "w
it does not have that double ‘meaning,

*Ba%mé“f

The sécond paragraph is based on %he gggzggg,w snd I
think 1t very satisfaoctory.
I made a study of the

vade case in which the wight
wnder existing law to do these things was in certain cases |
very limited and restricted, For &ﬁs’eass#&; in Gorhem
Mgnufeeturing Compsny vs. Wendell, 261 U. 8. 1, Myrs Justiee |
Haplon--- I think 1t was My, Justice Harlan but I em nétmg-- e
spoke of the diffieculty in these words:

"The inherent difffculty im all these cases 1s not in
the m‘bﬁiﬁy and mbinﬁy of the successor in s new snim

That is, an offiser succeeding a deceased officer.
I contimue reading from that cases |
"It is in the sh&&?‘&f{",; from the persomal 11
first aff&gw for threatened wrong or abuse of h&ﬂ ﬁffi&s §a

abiliby of the

the personal 1iabil by ST e AuaenauD e ﬁhésm 18 no




v

out lawful awwwﬁmwmwgwwq. There is no Hamww ‘relation

| occasion to m«w»&m agwwou. or in what ﬁn.mﬁmwgaam 4 successon

in the wwwammm sase, mﬁwﬁ@gn leaves that opens  But the

| state of the w%., and wﬁ« @m 4 real inability to commit these
| awwmmm» and that %ﬁ new m?a giving power to change the

i third paragrap Dhe M‘. z ¥

privity between them, as there is nob: 1f the officer sued
is injuring or is threatening to injure the cemplainant withe

between the wrong o mitted or about to be committed Ly the |
aum» and that by the other." | |
And then in the LaPrade case Mr. Justise Cardozo sald:
"It follows fvom what has been said that Seetion 780 has
no mwwwwmwuwmﬁ £6 the case as presented snd that a.ﬁm digtrict
ﬁwmm had no Jurisdiction to substitute petitioner w» a party
defendant in www/m& of his predscessor an. to direct that the
sults be maﬂ«gﬁ ﬁﬁ maintained wmmwuww him, We have no

in offiee whe wa@wwm the ﬁ«wwmﬁa of his uﬁ%n»ﬁ% and ia
procesding or threatening to procesd to enforce the statute
may be subsbituted im a pending sults That question 1s not
here and is reserved.”

That 1s the very question that was reserved there with
which the ¢l ,

wwmam&mmw of Rule 87 deals. And the decisien

deedsion in the @

orhem case, while the facts were not ldeal,
seems to doubt whether it can be dome or not.  However I have|
personally come g the mmw@wﬁuwﬁw which I submit with

deferense, that .«wm mﬁw«m awwa a1l baged upon the existing

prosedure and ¢ wperseds the exiating law mwﬁu power te

pass this rule m&nmm with this provision which is in the

nﬁw it aamg to be considered

by a1l before we agww aﬁ@umwdwu to ww.
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Mro Glarks Supplementing what Mry Polus wnw sald let

me make & ,mﬁm&wwmﬁ. “Phe latter mwmw ﬁ. E.m ﬁgﬁwu have
been dealing with mnwmm 18 to mﬁ mnm W@ has wﬁw mﬁ 8 very
. fine statement of the baok

mds I ummmwu« .«w_nw you leok
at «w@ latiguage wammﬁ&mm at wwmw 27 of his u«wﬁﬁuﬂw.

It nm» I take it, in support of the way the mﬁ.« mu mwwau

heres The first part of his comments deal with gwwwﬁ.m of
mwwwm or at least I thought they were matters mw_ form with
reference to the beginning of the rule. I did not have any
great feeling about w_wﬂﬁw I u.mmww% did not think ﬁ@% made
much diffevenses As I got 1t the ammw thing about the wuu.ma
paragraph was that he wanted te put »m, «wa two-year ﬁmﬁw.

a3 stated in the uwmﬁawu but 8! ,,_,«m#ﬁ nwwm the procesding

in subordinatien of the statute it seems to me that 1s cover«
eds I do not have much feeling sbout that.

The Chalrmans w&w us take this up in deball. There |
are twe &ww&uﬂwu dealt with by Major Tolmens. The
last one was a matter of substituting the successor officer,

which 18 & separate

hing, and we will leave that for the

 Mp, Clavke I submit, Mr. Chatymen, the first is a
matter of fowm. | |

The Chaivman, Well, there is move than a matter of form

w@ its He wanbs 1t made cleay &w substande by reason of
the rule, Af you have not done 1t, that theve is % enlargement
of operation of tihe w»mww of substitution and wg gﬁ. of |

sy

substitation fixed in the'statutes Now T undewsthnd you
have that seme ldens
Mr, Clerke  Yos.
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raadag%ﬁ.ﬁg the statutes You are talking sbout e&hﬁ.ﬁy now.

' in the third s_a:;t;amgjh@ﬁ; *If no motion for substitution

or the administrator doss not moOve--- or to put ib in this way?

it gives the plaintifr in the case the right teo éuﬁﬁﬁimﬁg
the executor or the adminlstrator as the defendsnt. |
The Chairman. The statute does. |
My Olney. But our rule should conform to the statute
in thaﬁrgapﬁ@ﬁ . o
[ @ha Gwmn. ‘That ‘1’5'&? §§i§'§; that we are -séaipiy
*rhe Reporter saié. he mﬁéxxéea to adopt the s%aeuté, ané tshat 4
provides for m%a‘e&%u;’éiaﬁ on motion of the plaintifs,
Mrs Clark, You asee "Eh@“ﬁiéﬁiéii”i{ in the last Qé_ﬁ'kéﬁ,éﬁ;»
Ihe Ghsim; The r&ié itaelsl ﬁ.g | sha% any party may
make such metion, ané the pxuiatsiffzi‘\“ipxe i’fs.' ny party
may melko such motion, that is, motion for substitution, snd

that ineludes motion by the plaintiff. . N
Mre Olney., If 1t 1s wndersteood that the plaintiff shall

have that righﬁ, all ?igh’ti _

| The chaima;z;.. It says sos I think theve 1s no éeaﬁt‘

about thats

Mr. Olmeys Let me refer to the language which comes in

1s made by such executer or administrator within a vemsonable

time"-- those words ought to go out, because if the executor

The plaintiff in such case eheum have the right fﬁ%&g&iﬁh v’
ismediats;y wpen the éﬁa%h, not - im!.iziszg for the executor eor
the adminisgtrator, to move far the substituﬁiea.

Mre Morgan. % agres with that. |

Mr. Dodges Iis gives that right to the piaintsz now.

| He has the right to make that motions




it is dmplied that you have--~ "And if such executor or

‘& party to the swit, the court may render Judgment against
the estate of the decessed party in the seme menner as if the

The Chalyman. You are jJust dealing with the mﬁwww@w of
form. We are agreeing that the statute ought to be follewsd.
As I remember the statute 1t gives the right to www,_ wwuwwmwww,
to move at onve? Is that pight? Does the mwmwﬂmw 80 Pro=
vide, or does it not? How does the statute read?

Mes Lomenn. The language of it 1s here in ww@ wwm draftl,

Hr. Morgen. Suppose the exedutor or adwminilstvator does
not move muﬁwﬁzﬁﬁmw%ﬁ% is made for such sub~
stitution, which has to be Haken cave of I two yours, showld
there not be provision for the court to make the ,un.ww.wwwﬁwwew.m

The Chairmen, That wm anothey mﬁmww&f - Let us now
have en answer to the question .mw».wwmw.mw@ statute allows
the plaintiff te move forthwith ¢ |

Mes Clarks I think 16 does, but 4t 1s thed wp with
the svire facims. That is a curious thi _ .

fact. If you simply put in the sbatuts you will wwﬂm that
it has uﬁn\mwwu.; - X% payst  "And Af such mﬂwﬁ«@ or
adninistrator, having been duly served with a spive faolgses
there has nothing been sald before that you ,mmm@m. mﬁ but

administrator, having been duly served with a soire facias
from the office of the ¢lerk of the court where the sult is
depending 20 days before hand, negleots @w‘mw?mmm_ to beoome

WARIT S8 LATR A w&. velwntarily made himself a
party. ,

The Chetyman., What does it say sbout the plaintiff's
rights | ‘ -
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Mrs Pepper. It must be the plaintiff that sues out the
wrlt of seive faclam. n |

Me. Clarke That implies that you do it.

Mr, Pepper. Yess

Mps Clarks It doen not say expliclitly. It goes on
the theory that you have done it and nothing gm.M happened.

Mrs Dodge. &u«.« you follew is the wnﬁaﬂ rale?

Mr. Clarks Yess |

The Chairman. We are agreed that the mwmwwwwww é« o
have the »ight o make the motion for mﬁ«m«wwﬂwwﬁ mawwwﬁw«w.,\
There 1s no doubt abeut that: You mmw that, Mprs ‘Reporter,
If the statute is blind about that, ﬂuwa ww clear,

My. Olevks ‘hat we did was to wuww@m the squity wmwm.
‘ whet does the equity yule say?

Mrs Lemanns I want to ralse a point in that connestion
in comnection with the nﬁu@ rules The usual practice in
my State is that where pesple are solvent we do not have any
administration. We present s petition te the cours stating
that the men hes dled and that he has left a large estate,
but that there ia no nesd fov éwﬁu«%ﬁwwgw a8 Wm has wﬁw
no mmwwmw and that hias heivrs will aceept ‘mw‘uumw.mwmﬂw&.‘ for
the mquww 4f there i
wp&«wﬁm the heirs immedlately into the wauuuumwuw
of the estate, and that i
gations of the desedent. In u omse where thab wwwwun&m and
Af the decedet ¥ ]

v

@. wu any, and we get an’ umnaw of

akos them responsible for all obli.

m wmuw

to have no exeoutor or adnimistrator; we very %ﬁ#%ﬁ

none sppointed, [ suse with us. The

wnwﬁm in not 3
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in possession. If the deaiman was @ defendant, why the
plaintiff in the case will make the heirs a party to that
pending litigation, |

Bl fls

e
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may, in a proper case, upon motion, order the suibt to be

If he was a plainbiff, why the heirs will by motion make
themselves partles. I de not know what the common law
practice 18, or whether that is ever permitted, or whether

if you have got a sulf pending at common Law you have get

to have an exesutor or administrators

Mrs Morgens Surelys

Mew Tﬁemz:o Yatg must have?

Mrs Morgane Yos. |

Mr, Lemenne That would net be true with us under our
State practices Where perhaps in %h‘s? Yederal court 1t would
bee iA

Mr, Morgan, At sommon law you 3135% auggésg 4% on the
record ,, i uﬁéax*gﬁmé; and the souwrt @xiéaiﬁik;

Mpre Lemanine The equity »ule i1s broad, It does not
say anything about scive faclas or adminisirators e;z?
executors, Equity Rule 4§ providest -

"In the event of the death of either party the courd

revived by the substitutlion of the proper partiess If the
suscessora oy vepresentatives of the decessed pax*tsy Sail. to
make such application within a resmsonable time, emxi‘jany
other ga?e‘y may, on motion, apply for such rellef, and the
eourt, upon any such mobion, may make the necessary orders
for notlce Ho the parties $0 be subgtituted and for }Bhe filing

ndments a8 may be necessary,"

of such pleadings er a

The Chairmene That is all right, é'xaag% I agree with ,
Judge Olney that the aqnity rule Gompels the parties to | |
whit a peasonsble time, and 1n the presentation of the case

it may be nevessary for them o move at onces




e, Olney., With that exceptiion he rule is the proper
yules It does ’nais' make any ﬁiﬁ‘éﬁaﬁﬁs vhether 1t ia kha
exegubors oy administrators, or the hai.ra or assi@ae&, oy g
o 16 las ‘i’ha% esga?agﬁea %hs mile gﬁg@ﬁ.&

Mro Poppere isr. %am, ishi.s is a very iwﬁmﬁ
polnt in suite agaizm% m}.lset:ws éf iaﬁsmsi faveams f@:ﬁ
taxese o |
Te Chalrman. That 1s a point shioh will be raiaad »
under the last paragragh, Seaaisar- e 3511 will look aﬁ the | |
last paragraph yau will find iﬁms p&ﬁais sovered by ah&
paragraph, and we are éei‘ewing aensiéﬁﬁaﬁian of iﬁ mﬁi&

wo gob 'shraugk vﬁi%h vhat we now have under éisaﬁsas.m..

m. Lemanne I ﬁzi?ﬁa porhaps that &a not qui%s mg ﬁmr

G&ima, h&gaase the I.ast ;saz*agmpﬁ deslw with the case af‘ a

suseessor of a mﬁi&a efficers If -yau sue a aﬁlh@isw ;ygm

sue him inézviéuaﬁy; and hs then hasvecourse to ﬁhe tzﬁiﬁa&é

States for ?éiW&EMﬁi When the aﬁmwﬁw é&as you &9 mt »

gue his m@aass@r in my Statee You sue his widow,
My, Peppers That is iﬂié&%g | 7.

_Mr, Lomamme We sus his Widow if she 1is his hsm . or

we sue the ﬁ';;@éﬁnﬁﬁ%i@és of the qﬁatagv | |
The émima« ’ﬁezaa Regﬁww is iaaviag trouble h&ra. Lo

us got this aﬁmigk&x o | o ,
vy Olneys To b?ing this matter to & head I move that

the first paragraph here of the rule with respect to Qﬁﬁ%ﬂ; «
and aﬁmizxis%m%rs aani‘&m to sz;a gﬁnﬁi}ﬂ-@# and follow ﬁhg ,

language of the equity Qf»_i.i,ﬁg with the aihgls smagﬁan %kg




s

~ Mry Peppere Mo, That is exaotly what I thinl 16 ought

Mr, Lemann

i :g second the ﬁéﬁiﬁﬁﬁ

‘The Chairmans Do you went bo disouss the ma%zm?

to béa
Myre Dex ga. %‘éuié *Bha:h not cover the first two gamgmzahs?
Mre Tolmans In 1s.m~ 3 “;ug;f at any time ?.it:hm ﬁw yoarsT v
waaié not that sover iﬁ? | o
The Ghaimng ~That gots down to yhz*aﬁealegyc We want -
to adopt the general ;_g;@i:;giyié fi;'grkge o |
Hre ?sﬁgeﬁ; I think 1f you put 'ﬁhé mﬁ%ién of Judge
Olney that you will raise the questl ar; px*apeﬂyq
The Chailrmen. %x'-y wall, we 95.11 ?etzs on the meéiezz
made by Judge Olney.. f’f
(The motion made by Fudge Olney was put to & vote by

the ‘Chalymen and ma&m&asﬁy adopheds)

Hr. :ﬁég& 1 would suggest that that might eov

firet two

4 mra@'aphg. |
Mrs Olney. 3: think 1t does as a ?&‘&%éﬁ&‘ of i‘aeﬁ* :
The Chalrman. It probably éeegg; z iaavs only a wminoy

guggestion now to make before we pess one I %hirxk the |

{/I

Senator has the same idess Vhen we were tallking & out the
sbatute reference was made %é xair&,f&ai&sg: I é&-nﬁ% think
we ought !:a be%har about that.

My Movgans Nojy i"ss% that éim

The Chalrmain. ﬁwre was gsome question eboul ’sh&’ec

Nre lemanne In ﬁm_g amﬁag we are going to supersede v
the statutes 1s that right? | '
ffhé &mimﬁ X éa neia think we az&e going %@ sagesssséﬁ

it x&esﬁg, begmaa tha | ""1?{7:’;fj{-»é S.E :zat iﬁﬁm.{stéﬂ%p It is




& mwothod of statement, really,

ey Lomanne There s no Limitation of time.

The Chaimmsn. Ve haw got to have a time Limit on 1ty

Mrs Clavk., I should like o have that just s little
elearer, because the motlon really does not mﬁéa’» for any~
thing 'éﬁf@reﬁﬁ from what we have, We fa:@tiés the equity
mles - | | |

Mry Lemsnn, Ne, you do mots You limited it to
ﬁﬁéﬁﬁ’%@?ﬁi and g&miniﬂ&?&tﬁg vhereag the rule I read 1is
broaders - o

The Chairman. The equity rule gztaviéad that the plaintify |
‘gould not move until the defendant h&d‘ﬁféimé for « measonable |
time to do sos It coveved thats <
| Does thab general motion cover your suggeation, Senatort

Mp. Peppers Yos. | -

The Ohairmey

i Ave you veady to pass on? There 18 &
questiion with ¥ espsst to the revision which the Reporter osn. v
debermine as o whether the second paragraph is o overeds.

That 18 & matter of forms . o -

Mr. Olork. Just a minute on thabe The second para-
graph domes from anothey Feggraz gggg@ﬁmg thet 18 why T '
prepared thats I was trying to follow both the extsting
equity wules and the statubes. - The Federal stgﬁgﬁg we have
Just been talking about 1s 778. 779 1s the second para=
graphe 1 will vead the statutes | | |

"779« Death of one of several plaintiffs or defend-

anbses <= If there are two. or more plaintiffs or defendents, |

| in & sult where the cauae Qf aotion survives to the surviving

plain$iff or against the surviving defendant, snd one o




eadlings

‘abatsaég but, such éeaﬁh being mggaaﬁeé upon the rase&*é, the

#gainst the surviving éeﬁ@%ﬁm,ﬁg |

more of tham dies, the wrls or astion shall not be %hax*aby
m%ﬁ.em shall grﬁaﬁaé at the aaiis of the swrviving §1aineif£‘
The Chairmen. I8 that not sovered by the moblon?

Mre Lemanny Yesy I think this equity rule covers
it oo,

My nasgan;»=’j’ |

Mre Lemanne It can be made to by proper éxgaﬁﬂm; My
ides was that we should 'naé' &ig up with the sﬁatxﬁ;a' any nore
but give the 1&*:7@533 & simple prosedure in case of ﬁs&fsh;aﬁé
tell them what o do. i f

mm the equity rules .  The seoond paragraph provides that

you do not neééi %o bring in ehs heirs ef the deceased at a:l;.,
but that the astion shall proceed against the party or parties
that are alives.

Mre Lemanne The only suggestion I made heve was that you

should not tie up with the statute, dbut give us a simple :saié«

of which we have adopbed, gqﬁ;?éi% a oage whare %hérg are two

or more ;:%intiig‘#mé one éf'- thméiaa? I think 1t does.

need anybody to take %ha yigﬁe of the abﬁeng oy éaee;saé pa?%w

The liabllity survives /ggai;:ag the gm%?ing defendant alone.

The Chairmane Yes.
Mps Dodges That is whe

re they say that the cause of

y stetement we have

Mry  Donworth, The sedond gazﬁagraﬁh is a little different

The Chairman. Does not this equity rule, the substance

Mr, Morgame This provides, Mr. chsima, that you do naﬁ




adopted would gover that speeific sase, but perhaps I em

wrongs We ¢an leave to the Reperter to work that outy

e
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2 bringling an independent sulb.

The Chalirmans Now, we come to the last paragyaph, and
Major Tolman calls gﬁggaﬁiéﬁ to the firat part of 1t, whieh
ig ali righte 'Iﬁrﬁhs case of the death or vetirement of an
officer and the eause of sction survives, he may Be gubatie
tuted. Now, the seeoaélgarﬁ of 1¢ 1a thilsez

" % o # in@iuéing the right to substiﬁﬁﬁa a
successor when 1t L8 shown by supplemental bill that

he adopis or eénﬁiﬁuas or fhreatens to adopy or dontinue

the action of his pﬁééaeéssar tn enforeing a law

alleged to be undonatibutional " i

Thaaralléws you tesgbsﬁituté a §éggea$er officer if he
is commltting bthe same wrong éhgﬁ'his ?r@éegasseﬁ vas, wiﬁﬁaﬁﬁ

H
4

Suppose an offlcer of a State atbempts Lo enforce an un-
constitutional statute, and hé dles or resignaj this relieves
you of the necessisy of b?ingingué‘new sult agalnat hishsaaﬂ
cessor which involves, as you can see, queaﬁiéﬁs«ef conflict
of jurisdictlon, because 1f the old officer dles or resligns,
then before you can bring a new guit in ﬁhé'federal courti to
enjoin him the state officerx ﬁighh bring a wrlt of mandamua
1n the state court to enforce the law and get prior 3ﬁ§1§éie*
tion in the stete courd, 8o that the object of cenﬁinuiné the
guccessor in sach a suit is really %o mainéain the priovity
of juriadiction in the federal court, %

My, Dodges Is 1t right to speak of the right of action
aa surviving agalnst a new officer?

Mp. Clark. Why not?

Mr, Dodges I thought survival had a technieal meaning

of survival after death,
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My, Lemann, Thig code gives it survival in connection
with §his provision,

Bre Dodge. Does 167 ‘

Mr Lamangq I was just wondering; I read ﬁhérariﬁié§9m
of the LePrald cage 1n ghérfhia Law Review, where ﬁhey”seéﬁ
4o sugpest that the court was oversteshnleal in dismissing

the sult there, They dlanisgsed the sult, as I veecall 1t, &

suilt brought agalnat the state attorney general -« the state |

athorney general dled and the plaintiff then made his Sﬁﬁ&éﬁé.
gor a party. The successor went in §nﬁ gsald, "I have aaﬁl
gaid I amgéing to enforce the law t%éyicampléiﬂ abéat;“ He
sald i1t was not within the statute, agﬁ;hhey halé is waa not
within the statute and dismissed 1t. ¢

The criticisy was that that was pretty technleal, that,
after all, as I vecall it, wheri there is a mandamus suit =
apainet him 1f he is not golng to enforee the law let him asay
#0.in that sulb. Lot him say ﬁhs matter ia a dead isaue and
confeas that the giainkiff.is right .

I was Just wondering whether this was a cage where we

might say to the Supreme Jours, "You just did this because

you thought the sbabtubte compelled you Lo do ik, Now you arﬁi'

making a rule here; why don't you meke a 1ittle broader rule?"
The Qhairmaﬁi The practical side of the thing s ﬁ%iﬁi
In most of the injunction sults agalnst an effieér of ﬁhé
3bate on an uneconstitutional statube there 1s more than one
officer o 1t. Tou joln the attorney general and you join
she prosgsecuting atborney.
Mys Lemann. And the 3?&@& treasurer.

My, Donworth. And sometimes the governor.

i
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- ment of an unconstitutional statute dies, there 18 no surviv&lé

~ be actual survival,

E action == I cannot think of any unless there is some stabtute

The Chalrmans lf‘ene of them dles you atill have your
sult 9én§ing'againab the other officers, and I think the exs»
1sting practice in that kind of casge 18 a supplemental hill;x
¥You can bring in the new sgternéy general 1f his predecessoy
dies, 1f you have a sulb pending, and it would b% a-?aﬁé case
where all your defendants dled or where you have only got one,|
But that 18 a practleal side pather than a legal conslderationy

Mys Donworth. Yes. Your sult agalnst the fivat of flcey
18 baged on the fact that he is threatening to énfe?ee»gﬁ |

unconstitutional laws When the ascond officer comes ln your

writ of metion agalnst him 1s not §hs éame one axéeps on %hé
theory that ib 48 a sult against the Sﬁgﬁa, which 1% 1s no%.
It is a sult agalnst a diffevent man fer threatening to cone
tinue the same kind of action, and I doubt if the word "sure
vival' is acocurate.
The Chalyman. You avre dealing with the fivst parh:
"# # % when the vight of action survives in
favor of or against such succeasor,”

We concede that where the attorney general who sought enforces
S0 the flrst paragraph only relates to eases where there may

Mr., Dodge. As agalnst another officer?
The Chalrman. Yes., Now, the question 1s whether there |

are any cases like that. Are there?  Suppose you bring an

that provides there shall be a survival against a successoy aaT
My . Baawar%h‘ (Interposing) This relates both to

plaintiffs and defendants, and a United 3tates offlcer, for
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instance, may go out. The matter may relate to the-da§&§s of
the Beoretary of the Interior, for instence, who is trylng to
acoomplish 8ome purpose. -

The Chalrman. Yes. That is all right.

Mr, Dodge. His successor in offiee may, when a similar
right of action ocours, ep'aiasts, sontinue,

The Chalrman. It may be there are no cases where the

right of actlon survives agalnst the successor officers. Therd -

are cases where it survives in his favors
* Mps Morgan. He succeeds to the righf, at any rate.

The Chailrman. %here ha 1é the piﬁiﬁtirf, yes, aaé the
draftsman has jaét assumed tﬁs?e may heicéges where the ocause
of actlon survives sgainst the,sueeeasar%e;fﬁheaarenéaah
affiaers‘ I do not knew'whsthar there are any such or not.
There 1s no harm in;lsaviag it that way.

Mr. Morgan. Mr. Dodge does not like the word "survival®.
He saysriﬁ 1a.nee~surviva1;‘it 1s sggeesaign;
| Mr. ﬁedge; The primary case we are dealing with 1s
plainly not s case of survivala

The Chairman. It might not be for the defendant.

ue, ciarka; I think perhaps we will see if we can get
aeaathing on that. Of éaarae,‘wa were goilng back to the
statute and that says aarvzvai of action in sults and proceed~
lngs, but maybe there 1s something in the 6bj§¢%ians;

The Chairmen. You would not want to leave 1t to read so
a8 to eavar.survival of action against an offlcer as against
his auaaeaaar'unieﬁa there are some actual egseﬁ; would you?

~ Mr. Clark, No, I think 1t better be broadened in some

ways 1
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the necesslty or desirsbility of w«ﬁvmaﬁwwwzm,wwmmm.»ﬁuﬂmawmom
suits. This did not quite arise on the mgoamma»aw point, but
the 8tate of mmﬂﬁ#,@»ﬂmwwhm.mwwam«@.mmmwwmawnm railroad
passenger feres. The wmwwwwmw brought a mmwwﬂmm9w5mw the
Lttorney feneral and State officlals to enjoin the ﬁwmamw@mam
enforcement of the wumww@@wwouw_wwaa‘

.awaw.wwm«mmwwweu amm_wmaQMWMa awu.wmnowww,unmuwanﬁwwm
had jurisdiction to the exelusion of the State court, the
Legilslature ow South Dakota memmm a new statute amending the
first one and awmamwmm the rates. We knew wﬂw%.ﬁm%m going to
pass 1t and s@lwa@ﬁwmwa Attorney General was gotng to.try to

"beat it in the Federal court by a swnwwa@uuaﬁww in the State

eourt. 8o, we went up to Sioux mmwwmmwmxw private ¢
had & wire up to the Capitol, maa we had @ WRMM.@M awawwn,‘#;
all ready to w»waﬂma.aWw‘manmnww”aamuw and had wwu,ummma in
wﬂm Court House and the messengers all ready, to see whether
the moment the bill was mwmﬂmn by the mna@wwow sw.aoawn waw
file our bill against the new law and prevent the Attorney
General from gebting first jurisdletion in the State court by
& writ of mandamus.. .

But he beat us to 1t because he was on the inslide and

knew unmw when the Governor put hils signature on the bill end

he telephoned down to the State Court House and had his

mandamus sult filed before we heard that the bill ﬁwm_mmman,M

I then filed a supplemental bill in the originel sult on

the ground that this was just a continuatlion or modification

of m&a.uuwmﬂunw unconstitutional confiacatory law, and got
eway with 1t., The court sald it was supplemental and ceme

within 1ts umwnumwuwmwmxaa add 1% uw«mawwwanwwwww‘wwww~mmw_w_
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having got the first Jurisdiction under the main bill, he amww
on with 1t. |
- But, if it is permlssible under the law wm put this last

paragraph 1n here, I think we ought to adopt it. You think it
can be wﬂmamuwwnw mo,wwam . . .

Mr. Tolman. I doe B

Mr. Clark. Mr. Lemann wanted to make it broader still.
| Mr. Lemann. I just ralsed the question, Mr. Clark, and I
d1d not mean %o indicate mﬁw_wwawwwwwwmﬁ¢ I was bringing up
the point for aumaﬁumwou in view of the comment in dmw Yale
Law Journal. I notice just now, Major W@wmmmh In stating the
decision in wwm_wwm%mwm case, said waowmmaﬁbmm were statedfor
the conelusion reached; one was that mommwmmmmwmmwmwwanm«w
to direct the conduct of Federal officers in proceedings |
brought vw @m;mmmwwmw them mmgmmmw» ww‘mwwwmmmawwwwduu‘mm the
United mwmwauu but Congress is aow.mo‘wauaaewwm‘mm to State
officers. And I wondered whether that was an intimation
that the court aonsldered mewm was no constltutional suthorw
ity to bring ine- | |

The Chelrmen, Is that & statement in the oplnion?

¥r. Lemsnn. Yes; that 1s quoted. I think they after-
wards favored the question of &wwwwaw.www% might be w¢«Woanmw‘w
to do 1%, using the same wwﬁmwama‘wwﬁw the repory wwu,waw in
heret "The new man adopts or contlnues or threatens wu‘wmoww
or sontinue the action of his predecessor."

I got the impression from the langusge I just read thet

Cardozo thought you could not go any further than this,
certalnly.

The Chalrmsn. I got that lmpression too.
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fo aensider‘anyéhing beyond this, and that the rule here would

| and we make none?

5 maybe, under that opinion we may adopt thls as to new Federal

| pover to say that a successor State officer can be substituted.
| 1%, perhaps they could where the sue%@séar praeﬁieéliy was

: got the language of the last two sentences, but the point I

§ was ralsing originally for discussion was whether that limitas |

’5 is a writ of mandemus In the State court and 1t gets you into

Mr. Lemann. 8¢ that would lead me to think we ought not

verge on what he said.
The Chairman. He makes a distinction between a suit

against a Pederal officer and a sult against a State officer,

Mr. Lemann. That is worth consldering.

The Chairman.. That 1s the point. I think by rule,
officers. If what he says 1s right, Congresa hasn't any
Mr. Lemenn. He sald perhaps theéy could, as I understand

adopting the action of his predecessor. That 1s where Mr.elark.'

tion had to be retalned. My present reaction is that yer&gps
we could get rid of it in the case of a Federal officer but
we could not in the case of a 3tate offlser.

The Chairman. Of course, the State officer beats you
under this rule very aaaily.' He aomes in and he takes office |
and he does not open his mouth as to whether he is adopting 1t
or nobs

Mr, Lemann. That 18 what he dld in the LePraid case,
practically. 4 ‘

The Chalrmen. Of coursé he does have o adopt that

sooner or later, but in the meanwhlle the very aet of adoption

& hole there.
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‘acht as an obstructionist, but I think in the majority of cases

8tate officlals were moving heaven and earth to get their

‘eriticism in the Yale Law Journal, that tha%”éeeiéienﬂjust

Mr. Donworth. Mr.*ﬂhaifmaﬁ, what the gentiamaﬁ has jJust

sald 18 undoubtedly true 1f the new State offlclal wishes to

the State authorities really want to find out what the Federal
decision 1s geiﬁg to be on the subject.

Mr. Sunderland. They have got to get it eventually.

Mr. Donworth. They have got to get it e?éﬁtually{ or
course, the dogstrine started with Fix Parte Young that you
could treat the individual officer as an individual wrong-
doer, he having no real justification under the Constitution
of the Unlted Staﬁes;_but is 1% not a ééeé ldea tarfarnish'
this machinery? In the majority of e;ags I‘rsally belleve
the new officer will not try his dlspubimg jurisdiction because
if he does he must ultimately come back through some channel
0 the Supreme Gourt of the Unlted States. : think generally
it has been my experlence that the State officers, when the
sult 1s once started, say, "Let us bnrr# 1t up and find out
what the Pederal Constitution means on thié.”

| The Chalrman. My two experlences-~I was in Ex Parte

Young and alaso the South Dakota ¢sse, and in both cases the |

cases tried ariginﬁliyAia the State court. That was all
there was in Ex ?arﬁe Ybﬁhg; werbreught a writ of mandamus
in the State court to stop it. Some of the States do hot‘feel
very wllling to go into it.

Mpr. Lemann. The LePraid case must have been just a game.
If thls fellow was not going to adopt this thing, why dldn't

he say, "I think the law 1s wnconstitutional"? That was the
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‘For instance, we had a statute in our state prohiblting trad-
- ol , y ,

of the United 3tates, and the whole attitude of the Attorney
| paﬁtiag the machlnery In, and if the new defendant wants to

| case, and see Lf the Court is willing gcgge along with us.
. i i

| make 1t broader as to State officers.

| 80 1n or go out? It is the last half of the third paragraph.

graionged'%h@ game.  If the State offlclals were golng to be
high class about 1%, why should he rely on that?

‘Mr. Donworth. There are a|lot of mediocre state statutes.

ing stsmgs; I forget which way the ruling was on that, but

the Attorney @béerai was sued and it went to the Supreme Court

General 's 6ffice was "Let us find out about i1t."

1 believe that will happen often enocugh to warrant our

elaim 1t is unconstitutional he may do ‘so,

The Chairman. I favor putting it in, oiting the LePraild

Mr. Clark, Putting 1t in as here, or broader?
The Chalrman. I am talking about the second part.

Mr. Lemann. On the whole, I think 1% would be risky o

Mr. Clark. ?éé;

The Chalrman. We are talking now about therseecna
provision, the unconstitutional staetute?

Mr. Clark. Yes.

The Chalrman. Ias it the sense ¢f the meeting that that

Mr. Donworth. I move that 1t be retained, putﬁing”i#
Major Tolman's addltion of "end maintailned", "sontinued and -
maintained".  Would that meet the point aﬁd bring the
question up. |

Mr. Loftin. I secmd the matiéﬁ.

{(The queation was put and the motion prevalled -

without dissenti):




|are some importent features of 1t on which I hope you will

The Chalrman. Now, we will go back %o ﬁr.'nedge. What
about making the dlstinctlon between the plaintiff and defend~
ant in the first part of 1t? He makes a point that with
respect %o defendants there are no cases where the right of
action does continue agalnst a successor officer.

Mr. Clark, Now, is that not e case of wording? That is,
Mr. Dodge, 1 take 1t, wants us %o cover the point where theré
18 a simlar right, I am not now trylng to be very technical
when I define it, but he means where a similar right arises
_against tho other party? -

Wr . Bedgeg Yes.

Mr. Clark. It 18 & question of wérd}ng, iz it not?

Mr. Dodge. Qh, yes; y@u'aan can5ﬁ§e§ 1&;

The Chairmen. All right, we will let that go then, and
wo have finished with Rule 27.

i Now, we come down te‘éepas&tiﬁn;,'aaé I am afré&d Mr.Clark
%wilg have to buy a tgﬁp@e to eevef'ag the hair we have pulled

oube

ly on 1ts face foolish in the next few rule§,

The Chairmen. I know I am speaking for the committee
iwhsn I say that we greatly apyréeiata the Tine work Mﬁ..ﬁiark'
Ehas done on these things. The fa&ﬁ that we chew thess things
8ll up now does not mean that we 4o not appreciate what he ln s
done.

RULE 28 |
DEPOSITIONS - THEIR FORM, PURPOBE; S8COPE AND EFFECT

The Chalrman. When yé@ gcome to these depositions, there

Mp. Clark. May I say that you will find nothing manifests
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‘tlon to discover, no matter where the witness 1s, whether he

bear with me. I have glven more careful attentlion to this
than most any other part, and under this Rule 28 as a whole
this problem arises: |

Under the existing statutes of the United States in law
actions ww has always been the vawpa% of Congreas to requive
witnesses to appear in court, snd the only conditions under
whieh you are allowed to use depositions in court are carefully
restricted to cases of swwn@muwm‘ammmmmmm or gone out on the
high sems or more than 100 miles from the place of trial,

Likewlse, in the equity cases; the aﬂﬁww% rules have been
struggling %o muwawawww long depositions and hearings in @ngwmmﬂw
courts based on depositions. They have been fighting for oral
testimony in dourt, and maswww.uammmMWmMQumyww speaking,
limit the right of using depositlons in an equity cese to
those taken pursuant to these specifie statutes of the United
States which are referred to in the @nﬁwww rules which 1imit
the use of depositions to absent, deceased, and slek aawummmumw
and so on.

Now, when you come to this paragraph or part of our rules,|
depositions and dlscovery, you will have two purposes in mind.
We have Ilncorporated in one set of &mwmmM end I do not @vumaaw
to that, two ldeas; one to take depositions for use in court
and one to take nwwau»wuowm for the purposes of disecovery. ,H

agres that there ought not to be any limit to taking a deposi~

is m»@x»¢m“mewu & hundred miles away, or where he is, that

part 1a all right. But when it comes to the use of depositions|

in court the new rule# permit in any case, Jjury or court, the

use in court of the depositions regardless of whether the

o
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witness 1s sieck, away, or what, and the only restriction on it
18 ¢t hat you cannot use the deposition 1f the witness is in'th@
court room.

My feoling nbout that 1s, whils we ought to leave the rule
to allow depositions to be taken for purposes of discovery ad
11ibi tum, ﬁﬁen 1t comes to the use of them in eourt we ought to
got baék‘té the limitations that they ecannot be used unless
-th@ witness is sbsent or slek or sowmething of that kind.

I am perfectly satisflied in my own mind that Lif you try to
do anything else the Gourt will turn us down beceuse we have
opened the aé%rs wide now et the will é% the party to take |
the entire. proof in an equity case In ;né form of depositions.
| M. iaménn, " In a law case. é :

The Chairmen. In & law ¢ase too. But I am spesking
particularly of the efforts that the Court has mede to get
rid of the terrible records in equity cases.

My meln trouble with that is, I think, in subdivision
{e) wh&ah‘§raviées that any ﬁ§§eaiﬁiéa 8o taken may be used
by either party, and so on, unless the witness shall be present
in court, which is on lines 15 to aé. |

Mr. Dodge. What rule?

The Chairman. Of Rule 28. I have studled the statutes
and tried to re-~lncorporate all zhatr limitatiéns, aﬁd they ‘
provide that the deposition shall not be usedweyou can take
it when you like but 1t shall not be used other than to
contradiet or impeach the witness. |

Mr. Donworth. Are ﬁau reading from page 1 of your
comments?

The Chairman. ?agé,gg‘_rhis is the partiealar‘prepésia
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| tion to restore these limitations on the use of aepasitiena
in eeart:
"provided that a deposition shall not be used, other
thanrté contradict or impeach the witness,-~" that ought
to be allowed, of course--"unlesa it appears to the satisface
tion of the court that the witness 1s then dead or that
without the consent ér’p?eeuremenﬁ of the party offering
the deposition the witness has gone out of the Uhited
States, or to a greaster distance than 100 miles from the
place where the court is sitting, or that by reason of
ags, bodily 1ﬁf1rmity, or inprissamsnt he is unable to
attend, or that the party effaring thé degositien haa
been unable to prosure his attanégaa% by aabpeeaaﬁn
'sﬁgpcss he has taken the depoaition bub before the trial comes
he seerstes'himseifanﬁbat the foregoing limitations shall not
apply to the use by one party of the deposition of an
adverse party, and ths<éepesitiea of any party shall not
be used by him or in his behalf«-" that 18, the plaintiff
or party cannot stay away from the court room snd use his own
deposltion-~"unleas it appears that by reason of age, bodily

infirmity or imprisonment he is unable to be present."

I read that simpiy}?gséﬁsa it ought to be revised._ I
admit maybe 1t 1s néﬁ aéearate, but the gengral polliey there
is a broad one as %o whether we are gai%g to make these
1imitations on the use of these 6epea$s;ans, and I believe
we ought to restore them. In faot, I do not think there is
any chance that we eéuldrget by with a rﬁle ta the aanﬁraryi

I hava some other minor praviaiana h@re but I think %his :

is the aneaﬁ&aa %hat grises under this sabjeat. : I would
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like to ask the reporter on that subject what was his thought
sbout wiping out all those limitations as to use.

Mr. Sunderland. It seems to me 1t would probably work
under this rule in much the same way that 1t does under the
present statutes and rules. The abuse that the chalrmen
mwmmemmu I think, has bheen an abuse under permission of «WW
gourts, Hawuom Equlty Rule 47 they have given permission to

take these depositions and use them, so that whatever sabuse

18 heard has certainly been under court authorization and not

entirely by the parties.
Now, the present rule as drawn, 28(c), puts 1t within the

power of either party to prevent the use of the deposition at

the trial if the witness is available wmm@m wmaww¢Wa same

mwwmwwpwam as stated in the statute. That i to say, if he
is awWWww,wma‘aww@w he can be subpoensed, and 1f either party
wants him and subpoenss: him that seposition cannot be used. ’
If he 1s dead, of course he cannot be obtained. If he has
gone away to sea he cannot be obtained, or if he 1a sick,

S0, as & matter of fact, if any party can bring him in,

| 4f ne conforms to any of the limitations now found in the

statute, in such a~case the deposition cannot be used. But

1f he 1s within the 100 miles or 1s not sick then he can be

subpoenaed, can be brought in. 1In fact, he might be wuaaMWm‘

in mwwa if he was beyond 100 miles if he was willing to come
voluntarily. | .

In any of those sasss 1f he wu subjesct to uawwm‘mmwwmm_wm
tostify at the trial aﬁwu‘www deposition cannot be used.

The Chalrman. muw you wm4u #aid here that 1t can be

used unless the ﬁwamamquwwww be present in court,
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you let it be as braaé aa

than one hundred miles, or sick, and so on? Would not the
words: "unable to compel his attendance by a subpoena" cover
them all? Just provide that the party who took the deposition
eould nét offer i1t unless he could show he was unable to
procurs the attendance of the witness by a subpoena.

The Chairmen. Maybe.

¥r. Donworth. If 1iving withiﬁ 100 miles.

 Mr. Lemann. If he 1lives beyond 100 miles he esnnat be
procured. |
 The Chairman. I theagm; 1t was safe to take the statu- -
tary aetiaitien of 1t and use 1t under those conditions.

Mr. Dobie. Suypase he Iiﬁas nore %h;n the statutory
distance and 1t 1s perfeotly olear he gﬁ ;iilxﬁg to come 1f
%hs’mun waata ham, #nd the man deliberately keeps him éway 80,
he can use the dagasatien?

Ths-ﬁhairmaac I think he 1s entitled to do that.

Hr‘ Beﬁwertha I think it should be limited to ths 100

'milss anywug¢

The Ghairman. There sre a lot of ressons in the statute,

| not only 100 miles, but absaééé from the dzsﬁrietﬁ Resiéias

vithin 100 miles 1is one thiag, and the statuha uses the phyase
that he has Ieft the jariad&atieg or aemathing of that kina.

| He might have aarveé his subpeeaa en hlm-*yau see, 1 have

eevarsa that by the phrasa ‘that 1f he has gone out ef ﬁhﬁ
jurisdletion without the consent ar'praegremsntﬁ»suggaae a
man takes aré&p@giﬁiéa infﬁﬁé vary'eatyfihera'tha court is
gaing to 8it and then befere the trial the party wha eaek the

éepasiﬁ&an procures him se g@ 19@ miies out or ge to asag IP

flu;have, he- aauid say %h&s man 18
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away ahd 1 cannot get a auﬁpeena on him. |

I think that i3 a matter of style. I have not atbtempted
té gsettle that but I tried to orystallize in one parsgraph all
the provisiona of the federal statute, and 1f you use your
%genarai phraae then every lawyer in order to know whether he
oan uge o deposition hes got to examine all these federal
[sgatutes and figure out vhether he has the right to serve a
sﬁbpaauakar whether he has na%; and, in order not to chase the
devil around the stump and make the lawyers hunt the statatea
up, I have trled tg embody in thls one se#tisn every restric-
tion to taking depositions under the elé’aysﬁemxthat‘x find
in any Qf ﬁhsm;» “i
Mr. Lemenn. I move that the aammié%a%agyravs the
general ldea that the party who took the deposition should not
ha?e4§he right to offer 1t except subject to the limitations |
prageaea in the ahaifman!a aubstitu%edréft;

~ Mpr. Loftin. I second the metiaa;«

The Ghairmgn; On the assumption that they merely continue|
the present law. |

My . Donworth. Mr. Chairmen, in the faxrth line of your
substitute on page 8, would it not be better to strike out the |
words "eonsent ér“?

The Chairmsn. I think so.

Mp. Donworth. If a man is golng to Burope I don't wend
to objest to that. |

The Chairmen. Yes. I think "procurement” iz better.
|1 cen see mauy‘féultg in this draft as I 195& it over agaln.
Mr. Morgen. You think 1t is more advissble tainameﬁgil

the causes here than to say that the court shall fi%é he was

|
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unavallable without fault of the party taking the depoaltion?

The Chalrman. Well, that 18 a very wague term, end I
thought it was safer as against oritleism from the bar and the
Congress to show that we had taken their statutory limitetions
on this plus the limitations in the awmwww nﬁwman wﬂwaw‘¢Wmav.‘
selves adopt the sbatute by wmuauu.waﬁ to not leave it too
vague as to what is meant by "inability". I have nalled it
right down to the express terms of the law and 1t 1s specifie
end leaves no room for doubt as to what inability is,

Mr: Morgen. Mr. Sunderland had an ebjection te "inabil-
ity"; did you not, on the ground that it caused too much
trouble? w4_

Mr, mmﬂmmuwmﬂww  H.¢uawmww,wm,mnwuma w question of fact
and would be troublesome to deal with. |

_ The Chalrmen. Of aamwwww‘asw abuses - in the equity
system now, Mr. mmmwwwwawmm.wﬁ wwa,Wmo,uw,muwauwww@am in an
ums»w« ¢ade, wazawwwmm.mmvmuwmm@num ﬁm not arise awmau the

de bene esse provisions. The equlty rules expressly provide

‘that you oannot use depositions taken on notice, and 80 on,

unless the witness 1s in the situation defined in the statute,

100 miles away, or gons to seéa or something. The n@ﬁuam
wamewu:amﬁwww cases through the appointment mmnnmmwwmmwmwﬁ,,
the taking of nwmwwauuw\w@wowmmw master for use w@wmwm,mwm
sourt. That is where the abuse comes in.

Mr. Sunderlend. That 1s under Rule 47.

The Chalrman. That {s snother matter. wn«"wuw_ammwwﬂ
wﬁwmm,wuﬁn 80 mwa_Nn.wmwwnmﬁounw»nmowu not wawawm,amuwwuu,uu
tongerned, m&arox@&auuwwxﬂwwmﬂwwwm4a,mw¢4mmw% uﬁ@¢m,ww@w‘,

expreasly wwwmn.w@ﬁwwmmwwmwwmwmummwww@w«wwnﬂmww:wwwmwawwwam

sl
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csn teke depositions de bene esse or under those particular
atatubes or conditions and use them, but you cennot do anye
thing else, and I have just restored that, both under the
éééity end the 1awni | |

ﬁr. 3undar1and. The equity ?ule in substance 1s about
ths same a8 the éraft here prepesea. The rule 1s that no
doposition shall be taken in evidence at & hearing or triai
of a csuse or matter without thé consent @f the party against
whom the same may be offered, unless the sowrt or juage isr
satiafied that the éepea&nﬁ {8 dead or beyond the jurisdiction
of the court, and so farﬁh; taking up tha various ite&s you
nave. It practically puts the matter within the cmsent of
the gartisa t& ase %he deposition 1£ th@y see fit. |

The Ghairman. B&t 1t really puts 1t in this faﬁm, that
aven‘if he ébgegta_ths agpaaigién is golng to be used unless
he scurries around ané s ubpoenes all the witnesses.

Mpr. Sunderland. @ﬁnﬁ 18 truej 1t puts that burden on
him,

Mr. Clark. I wonder, Mr. Chsirman, if this ought to be
made too inf}esi%iez that 1s,rif 1% would not be allrright to
have 1t to be used if the partlies éanﬁent‘ané the séart'1§
wzliing; I am a 1little afrald that this w@uidrmeaﬁ’yeu have
gaaerand'taken thgsé éepes&ﬁiﬁas anérhave gaﬁtea the evidence
ﬁaé;hhgrs is not such a great fight over it but you cannot
uge 1t. |

My Lemann. Why not? Could not the parties stipulate
that the deposition sould be used? Do you think this would -
prevent their stipulating?

Mp. OClark. Yes. ﬁa;jafﬁ 16

g e e e




: éég,

Mr, Lemann. I% probiblits 142

lire Clark, Yes,

Mr. Lemann. 'E@bgeu'mean Mr. Mitchell has taken the
testimony of a witnesa by deposition for dlseovery and the
‘witness has testified truthfully, it ls my witnésa,’énd'l
agree he has told the fasts, and we 8ay, "What 18 the use of
bothering this faliew; let us stipulate; we can use his |
deposition although he is right here in town"-- you say that
??éhi%itﬁ stigulatigg that that csn be done?

Nr, Sunderland. It says the depositlon shall not be used
unless certain conditions are met, and?the agreement of the
partles 1s not one of the ccné&tiens,f’:é

The Chalyman. That is the lsaguag% of the statute, and
jﬁgt think what you would be dolngj the Supreme Qourﬁ»in its
séuiﬁ&~yglea is trying to foree the partles to have thelr
testlmony 1ﬁ'eau§§q: There 1a'géré'§han’§he sonsent of the

parties involved. It is the matter of future poliey and the

expense, appellate courts, and so on, to have these volumincus

records made up.
Mr . Lemann., I8 that the aagwa#, My. Clark?
M, Qlark. I don't want to say eéﬁimneh on this, but

1 should not think 1t was, really, because I do not §el£avé

there 1s much publie policy where the par%iés*:rezbeﬁh»wiiiiagg§f'

This does not add o the resord, as I see 1t.

‘Hr.-zemaga.' It might. The Supreme Court was evidently
afrald to leave iB t§vthe»§ﬁé3e gad the parties bgsaaga the
;aége and tna'gsytias hgws:besn andu;y disposed to dé€§his_
sort of thing. 'é | |

- Mr. Clark. This is « rﬁﬁggvfgéwfiégg'féartge use of
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discovery. I do not think we should get away from the
general poliey, whisch, of sourse, is/seund, tha§ your equlty
trials; all triels, should be in open court, I éa not mean
%o 1nfsinge on that. I was wondering 1f we were not piling
up too many technicallties. |

My. Lemon. How are you gaing to word this so as to fight
the abuse which the equity rules desire to fight and yet leave
the door open to stapﬁiatiaa?

The Chalrmen. I can see some situations where the féets
are not disputed, where the parties might stipulats'te allow

depositions, but I do not know how to d6 it by consent without

‘defonting the gﬁrgaaea~a£ the Supreme dourt in the equity rule.|

Hr;'ﬁedgeg Do you think that ﬁhﬁ?g;poae was primarily
to shorten rgéoréa? ‘There 1s no reason khy ﬁgsﬁimagy by
deposition should naturally be longer than ghat 1n sourt.

The Chalrman. Youpr point 1as that when a deposltlion 1ls

offered each question is asked and a ruling asked on 1t in

eourt so you really do not lengthen the record?

Mr, Dodge. I thought bhe main object of the equity rule
in that respect was to set up the naraal moﬁé of trigl in
equity cnden, namely,by'ﬁeaﬁimgny of wiﬁnesﬁearin éeurt;r i
eeftéinlg7think Mr. Lemann's suggestion should be followed
and the parties ahaa}é’by~ag?eamsnt be.allawaé to ralieva a
very busy wibtness frgm coming into c¢ourt if they have své?y~
thing they want to get from him right;ig_tha deposlition., I
do not belleve 1t would lengthen thgraaard‘mgtarially.» 4

Mr. Morgan. If this rule is put this way, thsre would be |
nothing to prevent thé perties from sﬁiﬁulatiug that the

witness 1if p?eaent,wenlggtqétafy thus and so and not iatraagaéf
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the depositions - ?ha?ﬁfgfé gien%y of atipulations that will
allow you ta?gat the af£§e§ of ir. Lemann's suggestion.

Wr. Lemann. Wheyve the statute says "shall® I have
never constvued that to mean that the parties could not with
thg jeave of the eaar% ﬁégggk from the statutory méshgé. i
have slways assumed Ghey ééﬁiﬁ—é@,ﬁhﬂ?» o

My, Morgan. If they d1d 1t, what bar would there be?

'ﬁ?; 3§né§;lagéf There ave a %hgia'iéﬁ éf ﬁhiagsﬁtﬁér
sk&%aﬁéssay,ﬁh&ilibééene, but when I try a case agéiag% My
éﬁég@ and he and irsg?ee~ﬁg will not fpiiﬁw—it butb ﬁi&} out
1t short we certainly cannob go to jail for it, and T nevew
assumed we would 1ose any Sﬁbﬁﬁ&ﬁﬁiﬁ&??égh&;

ﬁr.'ﬁéﬁganq - If the eaﬁﬁt;ahﬁglé s;y you cannot ia%?&h '
duce ”f;iéa égwgiﬁiﬁn under this ?ﬂlﬁsg if I say let 1t appear
“of vecord, will the court stop me? -

My. Sunderland.  You would have to rewrlte your testi-
mony ﬂéné pnﬁ'é;is 15 narrative f’e;t*m; '

The Chalrman, "§§s§eg to this; this grﬁb&bi? givasrﬁhé
gourt power to pé?ﬁit iﬁ 5% stigﬁiaﬁienf This is the equity
rules |

: "In all trials in equity the btestimony of witnesses

shall be taken ovally 1a,eaa§t;exaayt4as otherwise pro-

vided by atatute or these rules.”

Under aﬁigﬁl&gién, yes. Then 1t gaes on to say how they B
ﬁhail be offered. - ?hﬁa it says:

*Qegasitians: The court on application of elther

party when allowed by statute ="

You get vight baeck to the statutes which say 100 miles and
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sy for good and exceptlonal ceause for departing from

the general rule as'shaﬁn?by the affiéaviﬁ'a*~“

Wi, 3&E§8Pl&ﬁ§* That is where you open the aééf,‘

The %héi?gani (Gontinuing) | | |
Ve may permit the deposition of named witnesses to be

ﬁsaeﬁ before the court or upon & reference 4o a mstzst‘i‘*m

and 80 on.
ALl éegesi%isnfg taken under a statute or undey any

sueh order shall be taken --"

agd a0 on« _ ,
My, Doble. One of the chief evils they were after &here
Lo )

was sending the whole ¢ase to & master and the court never

£

seeling the witnesses at all. ¢

The Chalrman. Here 18 anothey one:

"After a csuse is at 1lssue depositlons may be taken
a8 provided by Sectlons 863, 865, 866, and 8;&‘?,_, Revigsed

Statutes.”

30, the equity rule is thils, without the consent of the
court you can take depositions and use them in aecordance
with the statute where the witnesses are 100 miles away or
sick or golng beyond the jurisdioction. Unless that eag@ittaa5*7
exists you cannot use the éayaémmn in lieu of oral hestimony |
except under an exceptional case as shown by affﬁ,éaviﬁ,» in the
diseretion of the éausé,' There is no 'abgagkién at all to

providing that they may be used on stipulation if the courd

f‘ée;{s the facts permit 1t. ]
lip. Donworthe ~ I don't think there is any danger under

"shg unified ayatem of an ‘élﬁﬁ&& of thsr depeaition power. In

 the majority of ceses, at least in & large number, these &w |

%
5
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i But thia 1s a different proposition, I think, in the great

| majority of cases coming up. Iawyers will be very f@aiiﬁh
% 8 and I am in favor of the motion which 1s made that as a

- 4nsert after the word "provided" the words "except by consent

. of the partles”,

| but I don't think 1t needs that protection. I think the

. he can possibly avoid it. He is goling to produce him if he

cgn.

I would not have Lo,

golng to be law achions, and we all know what a disadvantage
& lawyer ls at defending ﬁi%hig.éegﬁsiﬁiﬁn@,

S0, I think the anxlety that the Court showed in the
eénisy rules when thﬁ?lﬁéﬁé gotting away fyom the old dopoe
sition 1n all cases, or 1ts equivalent, and getting eround
0 the witnesses in open a@arﬁ; of course, in order §e effe§§

that reform, they had to be rather striet and s&va?%,fpeﬁhaﬁéxr
to vrely on depositions, we all know from experienca, and I
thovoughly agree with the ehairman's.propositions here on page
: - [
matter of poliey we adhere to these idess, and I think it will
be all right if where it says in (¢), "provided that", you
My, Horgan. And the court?

‘Mr. Donworths You can put ln the court If you want to,

parties should be allowed to do 1te

Mp, Olney. What Judge Donworth says, you know, is

abgolutely the faet;f Yo party 1s golng to take the depositlion
of a witness if he deems it of any importance to his case, if
My. Lemanns I am sending & man 200 miles to testify and |

lr, Olney, He wants to gué,hﬁ&fbaféra the tribunal to

teatlfy, because the deposition never before a court or jury
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can have the effect of ghgr&i%ééss teatifying on the stand
,§§§Q'§$vfa§§ with the trihuﬁaiﬂ.,it 1s only in cases wheve
the parties are §vaet§e§11y*aatisfiaé what the evidence is
that they are goling bto sﬁigniaﬁarehat 1t may be taken by
depositions | |

The Chalrmane I object to the provision, If you con-
solidate aqui%g'amﬁ law, to have equity casmes suhjeetrﬁé a
provision teo aiiew the party to do by sﬁi@ﬁ%&ﬁiﬁﬁ wha&rthai
eourt has beeg struggling for years to forbid thﬁﬁté-é§;
that is, to try their aa&és in the form of deposlition, unless
the sourt for good Qaussrshaan permits 1t, except where they
bhave the statutory right Lo take the ée?aﬁi%ian_éf an absent
witness. I do not believe you will %?é;gat»ﬁﬁe gourt to
relax %hgt; and 1f you do not put the eeﬁséét in there then
.yaé ave widening out by stipulation the present vules %ﬁiéﬁ ,
require the conseny of the sourt for gﬁﬁérﬁaﬁﬁé-ﬁﬁﬁﬁﬁg'

Hr, Olney. ﬁ?g}thiﬁman; it is a very small matbter |
whether we require the consent of the court or walve 1%, &
very small matter indeed, and 1f you feel that way abous it
let us put 1t that way. I do not think 1t is necessary.

The Chalrman. It 1Is not how I feel sbout it.

ﬁ?;;Sﬁéié;; Don't you think, Judge Olney, that in prace -

tically every case where the parties consent, as a practioal
proposition, the judge ﬁiiirééy,it is,ali'yigﬁﬁsﬁiﬁh.hﬁa¥,A
Me. Olney. It ié a very 3maiiipeing'§n% T do ﬁﬁﬁ’%ﬁiﬁk
it 1s ngé&gaar3¢~ I agree with the ﬁﬁﬁiﬁm&ﬂ on that.
Thﬁ'ﬂhﬁi?maﬁf'r %éﬁ us guﬁ 1% a£¥ﬁﬁﬁ'
Hpe Olney+ Xt 18 not wﬁrﬁhrﬁﬁiﬁﬁgj

Nrs Morgan.  When gggysma@ 80 eaveful to put that in
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thought of the chalrmans

can put hisg deposition in, or if he goes to Havana you e&g*yagi‘f

I think they must have fels %ﬁﬁfs was a good reason faﬁ'iﬁ;

Miw, Lemanns I think wsééﬁghﬁ 50 leave out the affidevit
for good and exceptlonal eaus# and just say. "by consent Qf
the court",

Mr. Donworth, “Except by consent of the parties and
aggraﬁai of the court." | | |

Mr, Loftin. T guesa Mr. Lemann will accept that as an
gmendment to the motion.

Mr. Lemann. Yes.,

Me. Toftin., Then I will second the motlons

 Mr. Lemann. I was just trying to cover the general
v , ,

Mr. Tolman. I have another thaéghé that ocours to me.s
The chalrman Just read the equity rule which provides that a
deposition may be used on good cause shown to the court. Now,

here we have this situation: A man goes to Europe and you

it igg-bnﬁ,if he goes down to Key West you camnot. If he 1s
at Los Angeles -w- | |

¥r. Lemana. {Interposing) Why not?

My . T@im&n;friﬁagtiﬂuing}u »== Or down in the southern ,‘
part of California you can give i, but Lif he crosses over
the Mexlcan 1ine and glgys the ponles you cannot put it in.

My. Lemann. Why is that s0? Would not the 100 miles
take care of that? ztuﬁésrstaéé if you cannot get him in by
subpoena within the Eﬁgﬁmilﬁ;¥ﬂlé;§f99isgﬁﬁg_?ﬂﬁ oan use 8 |
depositione.

ﬁvifibimaaia  1‘%§§§§—3&§§§5§ you tinke 1% a@agréigg to

the statute; you cannot read it.
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‘a8 to our conditions at the day afjshe trial,

| within the 100 miles you cammot compel his attendance.

Hr. Olneys. You can vead it.
The Chairman. I am giaéiﬁg no vestrictions about

mileage oy anythingg 1eﬁua$'§ake‘ikg but the real test is

My, Lemann, You ﬁaﬁié peﬁgiﬁ ita use 1f ﬁhe f&li@ﬁﬁﬁas
at Key West or Palm Beach?
 The ﬁh&i?@ﬂﬁ;f  Yes,
"Eﬁg‘blney; If the witness is more than a handred miles
éwa?rfreﬁ the court his deposition may be used? |
The Chairman. If he is more than 100 miles at the time
of the Eﬁi&ls'f_ o . |
Mr. Olney., That 1s 1t, szﬁﬁtly,;m@ré than a hundred
miles away ab éhﬁ time of the trlal. éié“that connection, in
connection with the 100 miles, there have been such changes
in the transportation methods and requiring witnesases §ﬁ
appear personally 1s so important thas'I wéuié 1ike to suge
gest consideratlion of whether we should not extend that to
any place within the district, 100 miles away or more. A man
can travel now so easlly over the e&tiﬁé state for that
matber, that 1t seems to me there should be a ehﬁaget |
| v, Morgan. Can you subpoena him now under ths federal

statute unless he is within the 100 miles? If he Ls not

iy, Olney. ?hat may be. I would 1like mysslf to éeé
that rule extended.

My, Morgan, rﬁé would I.

Me,. ﬁebiaf That i3 the point I made before. I>Eséa it

at one time and referved it to the reporter,

Nr. Lemann. Referred iﬁ;ﬁﬁwﬁh§~?ﬁ§ﬁ?§§¥? May I ask




10

~ you can use a depositlon taken de beng esse unless the wltness

-not be subpoenaed.

what the vyules will now be governing the taking of depositlons
in @ éémgl‘ié‘ﬁﬁeé' egquity case, for example, such an exceptional
case as the rules now §r6?1a§ for wheve the wlitnesses are
within 100 miles =~ as I understand, under the presagﬁ‘égaigj
rules if the ocase Ls exceptional he may appoint a makﬁé?ﬁfﬁ,
ﬁhézegss may be tried §§é§§ﬁsi§19asiévéﬂ though the wibﬁa&s&a
eould h§ &§m§é11§ﬁ te«s§§ear in ecourkt., . 18 that covered ﬁy g‘r :
section on masters? I just want to be sure we reserve thab
right. ‘

The Chailrmans I do not ugaafsﬁagé that befove a master

ls outside the 100-.mlile limit. ,

My, Lemann. Taken de bene 68§$i éﬁé you assigned a
master 0 take the testimony of everybody in a complicated
cass.

. The Chaivman. The witness has to appear before a
MnasEer.

Mr. Donworth. But the polint 18, so far as the dourt is
concerned, he 1ls out of the presence of the courb.

My. Lemann. And the present point is, you can offer

a deposition so taken without proof that the witness could

The Chalrman. Yesg, ﬁé’&§§§§ about %ﬁatf

Mr. Lemanne I jJust wanted to be sure we keep that ine

The Chalyman. I would not call btestimony given orally
before a master the same as a déggaigiaﬁ in these vules: I
am using 1t in the aense of é»deg@siéi&n and I think the

reporter haw taken notlee of that,

ok at the provision

Mp. Clawk. I think you better 1o
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when we come Lo the maﬁtarg I have worried a 1itble about

that, Although we have done all we could. The point, I

take ;3:.%:1, is specifiecally %Zzzi»s’;;. in eonnection with equity

rules L9, 51, 52, and 53, the t&kiﬁg of testimony before an
examiner, we have not séﬁﬁiﬁéeé'§h§§§ in the form thég‘gvé»ia‘
We have just got a provision that a reference mgy'béjfé? éﬁéh
éaﬁtérs a8 the courd éirééﬁsi I think that is g?é%abzg ’
enough but I suggest when we get §h§P€ you can 1&ek sver thase
squity rnles on azaminsrs and see if there is anything mﬁ?§§

Mr. Donwovth. I thimk abt the former hearing the
chalrman sald he was golng té»maké'éém% inéui?iéﬁ in regard
to ﬁhé& the practlce is in patent é&séét?hiéh in?ﬁi#éiisagr
éx;miaaﬁiaéﬁ + I suppose at :ghé pﬁ@péiv fime we will hear
what he has found,

Mre Olneys My, Chalyman, has the motion been passed on?| ;

The Chalrman. No, it has not been.
Mr. Sunderland. Fivet, what is tihe gﬂﬁﬁti@ﬁg i

' Chatrman?

The %haiﬁmani Thé qﬁassiaa iﬁ'%& ?éaﬁare ww 1t is in )
principle to aé&ps the gringiy}esvpraviéaé in my draft, wiﬁh
the quglifiegﬁieg that éﬁﬁasigians may be uged with the
consent of the gsvaiss and the approval of the eaugss

4+ The question was put and the motien pwe#sizeé
without dlssent. J -

ﬁr§ Olney. M. Chalrman, while we are talking sbout

these general matters, I would like bto ssk the veporter if

any graviaian hag been made f@?.ﬁhe use of é&gaaiﬁiéas'ﬁhiéh

have been taken for the sake af ge%ge%ﬁaﬁiag ﬁasﬁim&gy,

The ehsimm ’X have g6t a ﬁﬁ%ﬁ‘é'
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. Wnited States sitﬁiag a8 een?ﬁa of ehancery.

'@% ény prgvisioﬁ for pe?peﬁugting or taking btestimony in
snﬁisigaﬁien of @& pending zawaﬁit; sné I Just ralsed the quese
ﬁias that zaﬁes eﬁ aftey you get through here we are to have
samaﬁhing on ﬁhak;

Mr, Dodge. That ls provided by statute?

My o ﬁuaéerlané. That 1s previﬁeé by s%aﬁuta, and 1t
seemed to me when you firat drew 1t the stabtute waulé aentrai;
put I think the ahairmﬁaﬁs,suggastien 18 a good one.

The Chalrman. My suggestlon again 13 g0 that you will
not ehaae the lawyers avound the s%&bate baeks;

Mrs Sunderland. I hsve a saggegaian that these rules
ghall not restvicy the pewe&s of the éiﬁ%?ieﬁ courts of the

The Chelvman. I do not know %hat if I weyre sitting in
chancery 1 would want to agree with that. .

Mp. Sunderland., That 18 the way the statute reads.

The Chalrman. i# is bebter to say, "shall not be
construed to prevent the taking of teatimony pursuant ews="

Mr. Sunderland, According to the usage of Ehanegrj,
we almost have to use that, do we not, because 1t 1a an
eguitable g?seeéﬁra?

The Chairman. Why don't we almply say they shall ﬁake
them in accordance with the statute and leave out chancery.
That will refer to the statute.

My Sunderland, We can do that.

¥rs Olneys In that sonneetion, I want to call the ate
tention of the committee o thiasz In addition to providing
for the dlatrict court :aéking guch proceedings for the pors

petuation af;gessimenyg-%ﬁs;qaea%ian comes up as to permisting| %
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;ﬁasﬁimﬁﬁy,'ané supposé that statute ig followed and a depos

~ States for taxes on & partioular thing and the information

' was in the possession of a couple of witnesses who were 111,

the use of depositlonsa that have been taken for that purpose
uséer the state law and by state courts, because the Calis

fornla statute, for axampla,7praviée5'a.maana foy perpetuating

sitlon Le taken. -

The Chalrman, - That ought to be referred to ﬁhaikspa?tey

You see the point here? |
ﬁﬁgﬂﬁunﬁé?13ﬁ§§'~ Yeas, that i3 a good pointy
The Chairman, He has got that, Let us stary in, then,| !
with pavagraph f&} of Rule 28, I had a ne%érﬁﬁgfé — '
- Wry Norgan. May I ask ﬁhi&,nﬁgigehairmaai before we go
on? As I understand 1, the de bsﬁe;eéaﬂ sﬁa&utse4hava %@»
do with chancery proceedings, éafthéygzaé‘ggn you preserve
teatinmony for uﬁ@ in & law court later? A friend ef’mine‘

sald he knew that theie was going 50 be & sult by the United

and he could find no way and no lawyer could find a way to
pregerve ths teshblmony of those witnesses so it eould be used
in & tax proceeding ‘

The Chairmans I supposed that the proceeding for 3akiag{
%estimsay'wés a éhsaaefy proceeding and when he pé?geﬁua%aé
it ﬁe sould use 1t in any kind of g iaﬁgaiﬁ, but if I am wﬁeag--v
ebouti that the reporter ought to make 1t broad enoughs

WMr. Morgan. ééa&a you uae it in é tax proceeding that
is not a lawsuiy? -

The thizm;ﬁgf Malke ﬁhz»raié;brégd anough to make 1%

sover any proseedings
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permissivle. 7
}’Thé Chaivman. It ought to be bread enough so that if
taken it could be used in any olvil cause in a feée?aleaaéﬁi.
Rule 28 (a); I have a ﬁﬁgges%ian there, Théra 18 a

provigion thab an adverse party who I8 unwilling or hostile
may be examined as though on cross examination. I had one
suggestlion to make, aaﬁikhaﬁ‘is the only plate ﬁhis~&ppe&?$;
and that 1s that 1f 1t is a good rule here Lt ought to apply |
to oral testimony in court, and my point is thabt 1f we éfé’, |
golng to deal with this matter as all, 4f 1t is in our p?a;
vince, it should be broad snough %o apply to all wiﬁn@sse&;
whetheyr on depoaition or in aaur%»; : :4 7

My, Lemann. I move bthe ?é@&?@%?ibé;rQQﬂésﬁéd'§§%§@§fé
provision in_ﬁuié A6 that will make that plain.

The Chairman. }Xa Lt a aubject within our province?:

. I suppose it is.

Mr. Morgan. The scope of the exemination 1# not a rule
of evidences that 18 a rule of procedure. |

Phe éhﬁiﬂﬁaﬁ; All vight. I have another suggssaiea
to make. You talk about an adverse party; my familiarity
with the statubtes dealing wiﬁh'asamination of adverse parhies
is such that we have expressly provided sthat "the affieeﬁgf '
director, or managing agent of a corporation" shall bs'éabjsés
to 1t, and I do not think the words "adverse parsy" wﬁuié'
necesearily include either of them, although I think they
should.

Mp. Olney, It eaghé;ga covey not only officers of Qéé%
ngakiaas but tﬁai?’emylaﬁggs. |

Mr, Lemann, - Yes; I wondeved whether "managing agent"
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~ covered two classes of cases herej; there is an adverse party

a partye.

. ia hostlle and he comes in ghs same a8 any witnesa who is

is broad enough,

The Chalrmans I was Juat conservatlve enough to stick
50 what I kaew had been used, The ides of a menaging agent
oy officer 1o that he is really the covporatlon, interested
in the case as guch. When you get down to the cross examinas
tion of an amplayﬁé, is that not generally covered by the
éaasgieﬁ of whethey they are hostlle or unwilling?

My, Lemann. I guess you are right, If you did that
perhaps you aughﬁ o include the employees of an individual
pgigy, |

The Chairman. You may get into deep water on that,
‘ ,

My, Sunderland. The reason th&ﬁ!ﬁas not put In was that

the rules treat aii witnesses allke. Eiﬁsy draw no distine-
tlon between a discovery deposition taken from a party, an
agent or a parﬁy, or & witness with no connectlion with the
party, and, inasamuch as the procedure dealt with all alike
I ﬁhéught it was not nevessary to make any proviglon of thils

g5078.

The Chailrman, I do not quite get your point., You have |

or a witness who 1s unwilllng or hoastile.

My, Sunderland. Yes, or suppose we have an agent of

Mr. Olney. It 18 intended to cover them all as one?

Mp. Sunderland. If he 1s hostile, he 1is a witness who

hostile. _
The Chajirman. Buf 4f he ia an adverss party you ought

t0 be able to crosg-examine no matter how faly or un-hostile

|
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he appears,

Mr. Lemann, ‘The court would always say he is hostile,

M. Morgan. Tt might not,

My Sunderlands I was trying to get away from the dlge
tinetion between different types of witnesses. I wan to
put them all in @ﬁéléiﬁ§§§>'  |

My, Lemann, He wants to describe the adverse party
becanse in the ease of n corporation you have an a%sﬁﬁaeﬁrr
entity that you eannot put on the stand. | He wants 6o m&ké
15 clear that he would be treated as an adverse party.

The CUhairman, Yes, the words gagéerSQ party" include
the officer, directoyr, or ﬁaaaging agéﬂﬁs;

¥r, Olney. What Professoy 5aa§¢§1&§é is getting at, I

| think, is quite in point as far as the form 1a concevned. It

is that he wishes to ﬁéke no distinetlon whatsoever as bes
tween an adverse parsy and anyone else as to the capacity o
take hia deposition.

My. Sunderland. Yes, that 1s the polint,

Mr. Olney. Yes, that is his firat sentence here.

Mr. Morgan. That 18 all right.

Mrs Olney. “Thg testimony of any party or witneas may

be taken by deposition ~-" Perhaps, as I think more clearly,

it could be "the testiwmony of any person, including an adverse |

party.”
Mr, Morgan. Or any other witnesa.
~Mr. Olney. Yes, theve is no distinction whatever., "The
testimony of any person may be taken by deposition,”
Phe Chalrmans I wag only dealing with tﬁ&s,esass

examination business.
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Mr. Lemann. You are talking about the last sentence?

Mr, Morgan, If you ave golng to be consistent, Mr.
Sunderland , would you not have to éﬁrika out “éavarsa party
. op! snélgagg "a ﬂiﬁﬂéﬁsxﬁha may be hostile™?

Mp. Sunderland. I do not think there would be any harm
in putting in a provision that the adverse party shall include
affiears, direetors, and managing agents of a corporation
which is a parsys | |
! The Chalrman. I am talklng about adverse parties in
the last 1ine., I did not make any ghgaga in.ﬁhé fivat parﬁg'
z aid.ﬁa%'ahangé the provision aboub %ﬁeltestimeny of any
party or witness, That 18 as broad as it can be, |

My, Olney. I would change Lt % éhink it ia cleay
| 1f you say, "the testimony of any person, including an adverse
| party". :

ﬁ "’%?qriééga,_ Why 18 it necessary to include the aééiﬁiéni
al wordg, "the tééﬁimany of any party or witness"? How ecan

| there be any doubt about 1t?

% Mr, Olney. To make it perfectly plain to the profession
% that there 1s no distinetion hgﬁweenhthsm so far as balking

| thelr %gst&meny 18 concerned. |

ﬁés'ﬁaége, That 18 what 1t says now,

Mr. Sunderland. 1In this provision, "an adverse party

or @ witness who 18 unwilling oy hostile --" and 8o on, supe

% pose we have this provision that "party" includes officers or

dLrectors mwe | |
My, Lemann. {Interposing) We could cover it by aééiag‘

another sentence whish would cover 1t as a second aeaﬁaﬁegﬂﬁé

say that in the cage of a corporation the word "party" should
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idea 18 plain. M‘W

party and then a hostile witness. When you are dealing with

whether he 1s hostile oy not. The very statute that deals

inolude the director, officer, or managing agent, and that
eould be vead both im Line 2 and line 6. TIs that what you
haé in mind?

| Mr. Sunderland. ﬁﬁﬁuw thought in regard %o thls cross
mmmﬁwmwwmam was that if we are dealing with cross examination
of a person who is being examined es an officer, he is
examined as a witneas. If we are dealing with an individual
who 48 a party and he is under exeminatlon, he is examined ng
w w@wmmmmw Our two terms include evepybody, so I wwm not see
any use of dlstinguishing between them, ‘

My, Dodge. That 18 & question mw form, 18 1t not? The

The Chalymans I don't know, wmmwmww here 18 a speclal
provision that deals with the nature of mwm examinatlon, eroga
exanination of & man who 18 not your own witness, and then you
put in a provision that that vight of cross examination is

limited to two classes, or two witnesses, first an adverse

adverse partles it ought not to be necessary that the awwwnww‘
or director or managing agent of the corporation, the adverse
party, be hostile, You ought to be allowed to examine him

beeause he 1s the mww@mwwm or wanager without regard to

with ovross examination that T wzaﬁ.wwwwwwwm about of an adverse
party includes by express terms, "managing agent,; director,
or officer." U |

mwy Dodge I shought smwawwm all agreed on that and 1%
wmm‘mmwwww a wmmmwwamww wmwwmwm ww nwwwﬂamwmmm,m

The Chairman, Well, there 1s some ¢onfusion -« I did
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nok intend to put that limitatlion In the second 1line about
party or witness, I guesa we all ﬁgda?stané what I am talke~
ing aboub.

Eﬁa’ﬁéégﬁfi There 13 one question I want sa'rgzse;
Suppose one party wants ko take a deposition on written inter.
rogatories ané the other party feels he mush ha#e the gpgaﬁﬁ
tunity bo orosg-examine on them? |

My« Morgan. That is»gava?aé in a later rule.

Mp. Dodges Does that come later? |

The Ohairman. Yes, that 18 later. 1Is there anything
elase on (a)? (Vo gespaﬁﬁe;} ir ﬁct; we will pass to (b),

Mr. Morgan. T have some auggeas;eng on {b) as drawn,

"sa ahown in the g;eaéiggé én %&1@ therelin” wes
a8 a matter of fact, I do not know what you did yesterday, bub
1 suppose <« or the day before yesterday = that the pleiéings
way not be on file, and that in the geaanﬁ place you have got
sueh a liberal power of amendment, and so on, and so forth,
and when you cut the pleadinga off with the answer, there are
all sorts of matbters Bhsre.thaﬁ it seems H0 mMe wwe .

The Chairman., (Interposing) Your point, among others,

is that when you take a deposition you are absolutely limited

to the pleadings on flle and you are foreclosed sgainst the

1dea that 1f the proof goes beyond the pleadings they should

. be deemed to conform with the proof?

Hy. Sunderiand. I think the point is well btaken.

The 3h&i?m&ﬁ;' You strike out the words "as shown in
the pleadings on file"? e |

My, Morgan, - Yes, ‘ﬁﬁ>yaa agree 63-hhak?

Mr,. Sunderland, H¥a§5V1~ég?e§ to %héﬁq
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3 ratheyr gathered from reading these rule% %h&t what the

| ing", "including the existence, description" and so on, I

; veporbter had in mind, and with which I agreed, that he should
E not only be permitted to examine the witness as to relevant

| matters, but also be peymiﬁﬁeé to-examine him as to the exist-

| ence, description, subject matter, and so forth, as to docu-

‘éwhs?@ they were, It should not be "ineluding", but it should

. say "regarding the exlstence, description” and so on, or some

;h% "in addition". Do I make my point clear?
| thing of that kind?

Zef any other pariy to the existence, deseription” and so on.

The Chalrman. Have you anything §1se§ %g; Morgan?

Mr. Olney. Why don't you simply say, "any testimony
that 1s relovant™? e '

My, Morgans That is what we bave gots

Mr, Sunderland. "Relevant to the pending action".

Mys Movgan. Yes. And then you areé golug to use "action" ’

instead of "eause", ave yau?' That is what we have used éii
the way throughs |

My Sunderland. Yea,

Mr. Olney. In that connestlon, hgwev@r"whﬁﬁ 3auvéamé

down to the next to the Iasé 1ine yeﬁéﬁavﬁ the word "inelude

ment® on whieh he wished discovery, when he wanted to know
Phe Chalrman. Instead of saying "including", you would
Mp. Olney. Exaoctly.
Wr. Sunderland. Yes, "velating to the claim or defense
Me. Dodge. VWhere is the provision for the production

of books and papers?

The Chalrman,  That 18 laters.

YR
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My, Morgan. Wa have one labter.

Mre Dodgee I looked ahead and could not see L%,

M. Morgan, You could not, really? :

m§; Dodges if it does some later, aiz ?igh&;

Mr. Olney. It is later, I knows |

The Ohelwman. I8 there anything else on subdivision
(b2 |

Mr. Sunderiand,  There 48 anothsr polint that was made in|

some of the comments as 4o whether in (b) there should be a
provision that the testimony should be competent as well as

that the testimony should be relevant. 1 do not think there
\ :

is any particular sbjection to putting that in that "any party|

oy witness mhy be required to testify, %@éfay ag he isréampgﬁ
ﬁenﬁ,‘regaréingany nattier, not privileged."

e, Morgans I don't think you want that in theve.

The Chalrman. Then we will pass on.

M. Sunderlands Then that 1 not to go in? But the

polnt was made last time that something of that sort shounld

. be put in, and some comment suggested 1,

H?; Loftin. 8o favr as he is competent?

My Sunderland. Yea,

The Chalrmans We cannot state all the law in one parae
graph.

My, Loftin., That Lis substantive law,

The ghaiﬁmﬁﬂi‘7:(§)§ that 18 the one where you have

| adopted the polliey and the moion covers thats 8o fav ag

(d) is concerned, my point 18 that thege attempts to emumerate |

grounds for objection -~ it zays, "any part of a deposition

offered in svidence in Lhe causo, muy be exeluded on the
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| attempted to enumerate, and I have sald to make all the objecs

ground that 1t Ls Lrvelevant or ilumaterial or that the witness
is incompetent, whether oy ﬁéﬁ guch objection was made at the
taking of the deposition, ezeegﬁ that where any objection i
of such & nabture that 1t conld have been obviated or esrr&gkéé
1f made when bhe éapﬁsiﬁign was heing-%akan, fallure to make
1t at that time will aaaséiﬁussva walver."
That attempts o ﬁﬁa&aﬁaﬁ§ grounda, and I suggest we go
at it the othey way: 7 7
"When a depositlon ia offered in evidence, objectlon
may be Interposed to the competency of the witness, oy
to any gquestion pub to him, oy sg‘she whole or any part
of his testimony, in like manner, on the same grounds,
and with like effect as 1f the wi%néss were testifying
in open courd, except that no objectlion to the form of
any question wwee”
whether it is leading ~«-
"ean be made unless such objection was made before and
noted by the officer taking the deposition, nor to the
form of any written interrogatory unless the objection
was made when the intevrogatories were proposed,”
Mr. Lemann. Suppose 1t was hearsay; would that be ire
relevant? It would be immaterial.

The Chairman. That is why I made the change. He has

tions at the trlal as if the witneas were in court, except
objections a8 to the form of the question or the interrogatovy(
That 1s the standard wule on the subjecte

My, Sunderland. -?3 wondered if that was broad enough,

Suppose the witness is not qualified.
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‘Mys Horgan. Yea, how about that?

My. Sunderland. That 18 not the form of the question,

yet 1f there 4s no objection Lo %ﬁﬁ quallification you ﬁhink

1t ought to go in?
ﬁr@ Morgan, Supgagé yéu aays
“@bjeetian may be made to the reaeyﬁiag in eviéeaea
7 in the cause of any part of a deposition fér any reason
which would require its execlusion if the witness were |
present and testifying,; except that ﬁhﬁ?é the granné of
objectiion is asuch ﬁha% it esuié hava been obviated op N

coprected had the objection been maée at the %ime.'

My Sunderland. I% seems ﬁe me %hat really covers iﬁ

{

better.

The éﬁaiﬁmaﬁg I am glad to include that. My proposal
1s not o try to enumerats 1t.
My, Mowgan, Yes, that 1s what I feel about it.
Mr. Sunderiand, I would approve of that phraseology.

The Chairman, Will you adopt the prinelple that we

. ought not to tvry to enumerate?
My, Sunderland, I think so.
The Chalyman. We ought not to enumerate them.

Yre. Lemann. You have the same rights as to tesiimony

given in open court.

My. Morgan. That 1s the way it would work out. I sup=

pose that is what you intended to do.

My, Donworth., Hven as to the form of the question?

Mip. Sunderland. - Mr. Morgan's wording will include

objection to the foym of the question.
The Chairman,  That should be vorrested.,
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questlon, and-I ask thiss Does this mean that 1f one party

other side 1s called end you use his deposition to impeach

o contradict your own witnesa.

My, Movgan:  Yes, that ghould be coyrected.

The Chalrmane Well, we will pass (d) with the unders
standing that it will be changed, and the draft I have sub-
mitted and My, Morgan's will be ?gferreé %o the reporter,

Now, there is & very violent thing in (e) as I read it.

I may have misundevstood it., Lines 34 to 38 in (o), I

introduces 4 éégeai%iem 5o impeach the witneas er‘ﬁhg;éﬁhéy__,'

parsy he mgkea:ﬁhé witness to any extent hia?  3heuld this
be qualified by inmerting after "evidence" in line 35 the
words "emcept for the purpose of impeaghing the deponent"?
You have 1% that 1f elther gérﬁy ipt%séuees the deposie
tion in evidence the deponent is ééemgg t%@?eby to have becoms
the witness of such party with vespect only to s6 much of the

depositlion as shall be intvoduced, TNow, if a wltness on the

him, you make him youy ewagwiﬁneﬁa wlth respect to the matfer
you are erass»ezaﬁiaing gbouy, don't you?

My %anﬁerléﬁég ¥ou do litverallys I would not suppose
it would have that effect.

The Chalrman. TLet us clear it up.

My, Sunderland. I think 1t 1s better 4o put in a pros
vision..

The Chalrmans Lebt us clear 1t up.

My, Sunderland, Yes, I approve of that.

Mp, Lemann. ~ The last part, lines 38 to 4O, permits you

My, Sunderland.  Yeas,

The Chalrman.  That sbolishes the established rule that
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~and suggest, 1f we do not write a code on the subject, at

gtatement,

on, and she did not know what happenéd and the firet thing she |
knew she found heyself in the diseh. ..

a parby cannot impeach his own witness unless taken by sure

prise. I am opposed to dealing with the vules of evidence

least we may deal with 1t wherever necessary to avoid unde-

sif&blé gaps. I am willing to conslder ﬂu@hveaaea,'if gnﬁ;
as they arise. This provislon is not necessary to prevent

& gaps In how many states has this new rule been aéa?%eﬁ?

Why aéayt sueh a rule foy aepasitiens and leave the old ruls
in fovree for oral teatimony in aaurﬁ?

Mr, Dodge. In Massachusetts you can show a prior selfw
e@ﬂgraéiét;ea by your own witness iflgca have confronted him
with the statement. ;

The Chailrman, That is surg?issé%

liys Morgan, You do not have %o ghow surprise in Masage
etusetts, do you? F | A -

%?;'E@ége; I % 1ink you cannot show a prior esn&raéiet&%#
statement wunless yaaéhave confronted him with the original,

M, Hergaﬁi You do not have to show he gu?priseﬁ you
on the stand, do you?

¥res Dodge. No,

Mps Olney. You do in Oalifornia. |

ﬁég Lemann, You arve surprised in all eaaaa; ﬁeesusgryga f:

would not put him en if you knew he %as'gaing to contradiot the

Mpr. Morgan. You have thia kind of statement in Massa~
chusetts, that a woman who was driving an automobile had tola

the éiéi$4ag&at she was dyiving only 25 miles an hearg and 86




She went on th@ stand and testiried, when her mother oy
the guest was suing hey, the defendant, that she aas'é?iving

%5 or 40 miles an hour and she took her hands off the wheel

| %o light a cigavette and her mother shrieked and the next
| thing «- aaégﬁhéy offered in evidence the claim ageng*s gtate~
‘ment made by her when she testiffed. That was the point,

| that you sould not impeash your own party by bringing contva~ g %

| dictory statements because the insurance company was defende
%% ing her against this particular sult, and the %sssaehasé#ks |
| court sald she was a witness and any @;tﬁéss could be 1mgéaeh§é:i
by prior contradictory statements unés? thelr statute, They
intimated they might not be able to éé ig in common law.

Mp, Dodge. Should it not 5@ 1e§§ éé loeal vules?

Mr. Lemann. If we are going to provide this here, this
is another thing that oughty to be eqﬁally g0 in open courb.
I mean, 1t ought not to be ?asariegaé to depositlions,

Mr. Sunderland. There 18 a difference, is there not,
| besause here you are gelhiting these depositions as matters of

dlgcovery, You ave gebthting after these hostile people and

you may get something that is good, that you want to use,.

My, Lemann. You mean the other fellow is golng to be

your witness? That 1s what you really mean to say, don't

igyaa?
My. Sunderland, You want to be a little freer in deals

ing with what this witness says because you are going to have

| hostile witnesses and tyy to get something out of them and
iy@u may want to use what you get out of Bham, introducing the

1é$§esiﬁiaarés part of your case.

Wr. Lemanny And you don't want to be bound by them,
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Mp, Sunderland, You don't want o be bound. It seems
to me that dlscovery featuvs mekes a diffevence there, and

there ought te be more liberality than there would be in the

ordinary case. Furthermore, you cannot show surprise at

the 4ime very well because you have already had yeu? deposl -
%iaa, It seéema to me theve 1s going to be a gap iefﬁ’hgra if
you do not make a provision of hhis kiﬂé@:

Me. Lemann. The point s that this fellow is not yous
witness, ag lawyers think of 1t. He 1s the other féiléﬁ*é
wiﬁﬁasa, but he has made some é&abemegﬁ you would like to usge,

you would llke to use it, but here 1g & rule that says if you

- use 1t that makes him your witness, éﬁé%khen if you read on a

1ittle further you say this 1s O0.K»

My, Morgan, This 1s in accordance with the rule for

% axamination that 1f you outslde of the scope of the cvoas -

| examinaﬁign you make the witnesa your own, and thay 1s all

ghis does, When you use this witness you are just following

. the gommon law.

The Chailrmans This says you do not make him your

| witness.

Mr. Morgan. Yes, you doj only for what you go outalde.

Mr. Dodpes >Bﬁes this indicate you can pick out a sene

 tence in a depositlon and read 1t and not read any more?

v, Morgan. Yes.

The Chalrman. It is up to the other fellow to offer. it

4f he wishes to. It would not be much use Lif you had to

offer 1t all,

Mr, Donworth. My underastandiag wgulé,be this, that 1f

you make a man your witness for any purpose, then, except in




325

the one case of surprise or gontradiction, you cannot impeach
him ab éi‘i-. If you put & man on the Stand and g;sk him which
way the wind wae “bfi‘ming, you bave madé him your witness and
1 do a@f;uriéég»s&ana you can impeach him.

M# . &méé;ﬁiaﬁé « Under #his rule you cannot im;aaaéh hia
character but you can to the extent of showing prior contwas
dlotory atatementss |

v
- fl1s
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Mr. Morgan. The extent to whieh you cen impeach for
sontradiotory shg%amaﬁts”is i1a some Juriadietions only in
oase of surprise.

Mr. Lemann. OFf sourse, this would be a hostile witness:
1f he had been in the court room you could cross-examine him
and he wonld have been hostile.

M. Morgan. You cannot tell sbout tﬁata

Wp. Sunderlend. T ocollected some statutes on the subject
of the right to show prioy lneonsistent statements by one's
own gitneassr_ Ian Fleorida I found a statute that that could be
dones | L o

The Chefirmens I don't think I w;uig worry over that. The
thing thet worries me. 1s not that. You 'have not limited it |
to prior self-contradigtions. You says

"Eithsrrﬁarﬁy may; at %hﬁrﬁriai, by counter-
svidanaérmabat any evidence o6ontalned in any depositiaa’

# # % whether such evidence was Introduced by him or

not,"

Hr. %undérlandp @h%t'is true. There 1s nothing new abaﬁﬂ
that, |

The Ghairmana I guess you avre righﬁ;

Mr. Morgan. But you do not wané to make him your own
witness by 1nt?ﬁdueing 1mpeéshing priér contradioting stete- |
ments from him, Far'axampla; if Mr. Mitehell had thias aaseg
and the other fellow puts him on the stand at the ﬁrzei;'sﬁa |
you have=%h§s deposition in which heé has a prior contradictory :: 
statement, and ﬁau want to put that plor contradictory states

ment in for the purposs of iﬁpqgahgeht; which I understand by

every rule oxdept the yule in Missouri, 1s all you oan put it

el f 3
"\w.:, R
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in %wn;u
The Chalrmen., He wﬂw.mxamw«ea that,
Wr. Morgan. Oh, you have excepted that?
The Chairman. Yes. I put in, "except for purposes of
»awmmuWMwm~z and he wmm wmmmww‘u@ it.
Mr. Donworth. How ﬁwww that read?
The Cheirman. This Ls the way 1t wl1l read:
A wweww‘WWwHw‘m@w be deemed to make a witness his
~own for any purpose by subjecting him to m.mwwnmw«»wu
examination. But 1f either party mwwww thereafter wn«uoL
duce mcar«wwwauwwmmm or any wmmw «w@wao% in m¢pmowaau
mwowww w@w wﬁa purpose of wﬁwamawwmm the deponent, the

deponent shall be deemed thereby mw wmqw become=="

Mr . gawmmu. That ww all right? You wwmuw that 1s all
right? S | | |

awm mwm»wamuw | You,

M wwamuu¢ Ma‘mwww ont "for the purpose of oross-
mumawmwam on wwm« aawamwwwaw.. |

My . E@mmwn. ﬁ»wwaﬁw making wwa your own ﬁpaﬁamm.

Mrp . va§Wﬂw. You can say, "Didn't you wmmwwww such and
sugh a wmemwa You ecan ao that mua then awwwu wa m«wom»wwaw.

mﬂw gnmwﬂww anu | | ,

Mr. ﬂwﬁmwu. H‘wwuwx‘wos wlill find the wwﬂ&mﬁa« of www
uﬁ%Wmm is ao wmw you show me prior mwma@a@ﬂw to wmw the wmaWu.

Mr. mawmmﬁ. it mww w«w»wnm on ﬁ#mwo you muw.

Mr . mmnamewmaw mﬂmﬂ to check this provision www prior
mmwmaaaswwmmwawwoau H wwwmﬂ My, mnmawum s&mw W¢ wweﬁmww of Lt
and he mm»m he mmwma@ma that wmm4wuaaw. mawﬁ umiama m@aa.

The awu»maww. mm@m wa mwww%4a »w besause it is along the
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line that he thinks ought to be the law or because there 1s
merit for 1t? | | |

My Lemenns He says there are statutes for 1t in meny
stataa»jr

Mr. Sunderlend. I have statutes In elght states that
allow that absolutely even without any question of sﬁrprise.

Mr. Olney. By the way, when you eama'te contradictions,
how about subaeqasﬁ%‘éeﬁtﬁaﬁieticng?

Mr« Lemann. Why not take out the word "prior"?

Mr. Morgan. That means prior to the trial,

Mr. Olney. 1t reads "prior to theiéepesitieng"

{ .
Mp. Lemann. Take out the word "prior."
, | ¢

Mr. Sunderland. Yes. ¢

- Mr, LQMﬂnno" May I'ask; %hﬁﬂ, are ?é gﬁing to aceept
Professor Bunderland's thought that there 1s a reason for
distinetion here as to the deposition«- |

The Chalrman. As hg%w&énﬁﬁﬁit@st&m&nyvg

Mr. Lemann. Yosj eé are we golng to carry it forwerd?
Have we»éeaiéad that?

Mr. Loftine As 1t 18 there it applies to depositions

| taken for discovery.

: Er. Eemanﬂy Ba%riﬁ'ﬁoulé not‘parmit_ﬁau to a@ntradieh
your own witness if you have not taken a prior deposition, If
we do not make that plain I think there will ba 8 bone of
sontroversys some fellow will say we must have meant you to
have that same right in ﬁrials; others will saﬁ; Na,fthsy
could not have meant it because they did not put it over
there. I Juét wondered 1f we mgan to sarry 1t evéﬁ; and 17 we

do mean to we should sey 80 and put a note in giving the
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o

do not thiank anybody would be misled by it.

reason he just gave.
Mr. Sunderlend. But we do not desl with the general

subjeect of testimony anyway. It is mot in our rules. 8o, I

The Chalrman. I am in doubt here. We ought to take the
oross examination of an adverse party and try to make it a .
general rule of oral evidence. | |

ﬂawmma.amm discussion off the record.)

Mr. Pepper, Mr. Chalrmen, 1s the question just dlscussed
relative to the practlce of calling an adverse party as if fop
cross examination? Is that 17 o

Mr., Lemann. Yes. .

Mr.Pepper. What position, if m&WQWuwm wm‘wmemmwaﬂ that
in the rules? ‘

ﬂwmAQmemnwn. We have taken the position that you can
¢all an adverse w»w«wqwau,auamm examination in a deposition
and then we have adopted the prineiple that that ought to be

wmammmummwmmw_mm‘nmww»um.ww@ adverse party im open court.

R

~ Now, |we have some to the same problem in (e). We have
provided cerbtaln rules about not belng an,wm by the mamauwwwaw
you offer, and then Mr. Lemenn ralses the question, Why mwaﬂww .
that be limited to depositions? Why not oral witnesses?
My, Lemann. Mr. Sunderland says there 1s no incon=~
gistency iIn wwﬁwﬁwsm it. ww mmwm_wwwwa is a special argument
for 1t wmmﬁu but aw‘ww@wwuwwmun‘awﬁwm wQ.wm‘amww them both
wwwww to wmwwwm:wm¢amww‘wm wowomwwmaﬁm»«aswwWMm,pz (o) as
well ag the memu“wawaw\mwamw the mm«mwmm‘wwwww._ w
I make that motion just amﬁawumwwa,ou i,
- Mr. mawwmwwm waWwwumwm&%.wwmx

pemm———
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The Chairman. You eould put a clause st the end of (e)
and meke 1t {f) and say'thét'the provisions far»éress examing-
tion in subdivision (a) and in {s), properly éaaeribad, shall
apply tg open aeurt.

Mr. Morgan., It ought to go in (a)., I think the place
would be before that. There should be a general sentence in
A& that wherQVQ? you have‘gnything 1like ﬁha% in regerd to
depositions that would be applicable, it should also go in
trials. |

The Chalymen. Do you approve the prinelple laild down
in (e) to slae'gyply to witnesses ealléa orally in court?

My« Peppe?tf That Waﬁ'ﬁrﬁ'ﬁemaﬁﬂ$s'@9239na I em glad to
second 1t because iv seemsto me that tée;a rules about corrects
ing the testimony of a witness by showing up Inconsistencles
and aalling the adverse party without makiag him a w;%neag
and o ross~examining him are all tremendously valuable agencles
for getting at the real facts, and, after ell, that is what
the court wants. | |

The ehairman; They are really matters of procedure?

Mr. Psgpara Very much 0.

{The question was put and the motion prevai&ea
thheat diaaent.)

Mr. ﬁargaa‘ Now, I would like ta know, Mr. Mitahsll,
whether that means that we are golng to put in & 6 the fact,
which is the federal rule, I suppose, that the opponent makes
& proponent's witness his own by putting anything in the case
wlth respect %6'1m§$ﬁ§hmﬁﬁt by the opponent under those
circumstances except the prior contradistory statement.

Mr . aunégglénﬁg What would that preveat?
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Nr. Morgen. All eﬁaraeﬁevf*éénvictien of & erimes you
eould not ask him ebcut‘priér‘aisgraéeful conduct er‘ahythingy
of the sort on the stand, anything that either directly or
indirectly bears on general character is kept out. Of course,
1f there is or ever was an asinine rﬁIS‘ia'aviaengé, andfmesb
of them are, it seems to me, 1t. 18 that rule which forbids
you impeaching your own witness. I think that 1s the
81lliest thing, and 1t 1s all tied up with the adversary
system. ’

Mr. Olney. It 18 a matter as to whieh there is great

lack of understanding on the part of the profession. They so

frequently consider that when you put & witness on the stand

and ‘he has testified to something yoé-ébe bound by the testi-
mony. That expression is used constantly.
~ The Chalrmen. It 1s 1 o'cloek. We will recess until

2115,

(Thereupon, at 1 o'clock PemMe; @ YOOORSIWaS |
taken until 2:15 o'clock pem. of the game

ﬂay.)
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- make the same provisicn in ﬁhﬁ case of oral tostbimony in court

in dlscovery and oral testimony whish justified us in not

brosdening that rule to include examination of witnesses in

APTERNOON SESSION |
The committee resumed abt 2315 pems on the explration of

the receosas

RULE 28+ DEPCSITIONS - THEIR FORM, PURPOSE,
| BCOPE; AND EFFECTY  (Reaumed)

NP ﬁeﬁw&yghg ’xﬁ there any p@ﬁéingréiséngai@n? |

The Chalmans Yesj we are at the bottom of rule £8, Ve
made some provision here sbout selfecontredictory stetements
which you adopbed; and Mpr.: Lemann suggested that we'éﬁgﬁ% to
ags well as 1in depositiong, as we 4ld in §he other ¢age about
eross exemination; 35§'ﬁ§~§Q§§:éi§§ﬁ§$%ﬁ§:§hﬁ question whether

there Wwas any dlsbincbion between bhe situation in depositions |

courts Ve left 1t theres |

Mrs Loftine £8~i'?&&é«ﬁﬁ&'Suﬁéﬁﬁiaﬂéis*?uiéi‘§ﬁ§ l$ﬁgﬁi
age he uses does nobt limit the 3@1f~e@nt?aéi$tiaa to samathiﬁg
th&ﬁ is 1n a depositions I% @s just used as & broad term;
"self~contredictions by the deponent”. R ‘

fhe Cheirmene "In regard thereto" «- in vegard to gay<g¢zs{?
dence vonteined in the depositione o

Mre Ioftine Bub 1t does not have to come at the deposis
tion? | | |

Mr. Sunderlends Nos It can come anywhere.

The Chalrmane I shaﬂzﬁ be afraid bo infer bhat 16 moank
on tha ﬂé?ﬁﬁiﬁi%ﬁﬁg baﬁaﬁsé %&a& is %ha subject matters

: %mﬁsﬁﬁﬁéﬁriﬁﬁéi- “You é@_n¢§~§g?§ %o f£ind the contradfction|
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in the depositlons Your point is that you have to flnd the
contradiction in the same deposition? | |

iire Loftine Nos I said under the particular langusge
usedy you could bring in some perticular witness ﬁhe would
testify thet thié man made a dontradictory géatéman§3 |

Hpe Sunderlends ~§ha§ 1s whet I intended to provide fors

Mre Donworths In that same connection, I guggaateé; dup~
ing the recess, to ?&éfaggeyauadsylaad;shsge&ng-whssh@r,ha
mesnt to change what I understand s the general rule, that
you eannot show selfwcontradiction by & witness unless you have
laid a foundation by é&iiiﬁg'his a&tgaﬁ%ea to it with suffie
silent particularlity to srouse his-mﬁm;rg; if there was any
suéh;: . e : g % ‘ |

Profeasoy Sunderland can enswer for himself, but he éﬁ?é‘
me the impression that he Intended to leave the rule Just ss 2§1; 
Was s . |

 Mre Morgan tells me that in many States you do nobt have

o confront & witness with a eontradletory statement or gaiii;;
his attention to the circumstances in order to show by another .
wltness thaﬁlhgyaséerthé sontradictory statement. I ﬁighﬁ«iaﬁ ;:
thet the custom and the rule of not belng alloved to ghgﬁrg :;
a&g%&&ﬁietéry sbatement without eonfronting the wiﬁgaga;ﬁi$§£§!;
1n some proper way, I supposed wap the general ysségieﬁi"i do ,é
not kneow just how bo meet it heres If it were anivsrsalagrgﬁg 4?
tice or gaggral~§raa§ieag 1 weaié,pgﬁ; in seﬁs proper plaégg |
”graper foundation therefor Eaiég 144" But I em just throws E

‘The Cheirman. We sve desling now with & deposition thab

is offered in evidences
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faot, he would not be there normally, The deposition is .
offered 1in ovidence. Now you wwwww to put in a self-contradics
tion, wm_mmw«mwmmmw the depositicn. You cannot confront the ,
witneas with 1t, You would have had to wmmeQmw_w”wmﬁwww it
when the deposition was takens So, I think he has at least
brosdensd the rule o that extents

mw&wwmamawmwM See whet umwmwu wmmmwwmw4mm for chicanery.
You take the deposition of a witness who is going to mmuwwmm
who ﬁwm.m&mwmmw,m« the time of the nwwumawwm@ aceldent « He wm
gones He testifles strongly for one side or the other ., Then
you come to tyial six months or two amwwwu wwwam tw,.

The Cheirmens -You are righte

i

ire Donworthe I confess 1t is m;%www@w @meHawww sltuas
tlone Mre Morgen, whet do you think about 1t?

,aw&.mwwwmmm Of eourse, I have not too much m%@ﬂmnww with |
aww.wmmw,wwmw you should have to confront the witness with the
statement in the first wwmnwﬁ.wmﬁnﬁmw there Bre a mma‘mwm«wwwm
I do not know «wmw,wwmmw‘wwm ¢mmw,aumw‘s$ where you @m.umw have
to lay any foundation. It is & Nussachusetts wwww,wwww.wmﬁ do
not have to lay any foundation. | | | |

Mre Dodges If it 1s an adverse witness, not your own
witnesgs | | | , |

Mre Morgene mwmw,maa.wmmw own witness, but an mw4Nme
witnesse That is what you are thinking of, wammm Donworth ee
any adverse witness. _

lire Donworths I was wwwwwwmm more of the edverse witness.)

‘me Horgan.e wwm mw&ww@umﬁwammww.wm the one we are talking
ebout. Some of the wwwmwmwmawwwwwwﬁmw it wa”wwm,wu&mmw that

they will not let in & dying ¢eclaration, & prior contradictopy
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abatement of the dying éeclaran§,~aimg1ybeesnae.ycu-eann@t
confront him, which always seemed to me like allowing the tail
to wag the dogs I see your point, and I supposs the basis of
the whole rule of confrontation 1s that you shaala:givsrﬁhéf
witness & chance to explaine |

ﬁ§.‘§§nwa?§hg;3§§§ﬂ | ,

e Beégsfs You may not learn of the sontradictory sﬁaba%a
ment untiillaﬁgria,f |

Hégﬁﬁargaﬁgivﬁére'ia»a place where you do not havﬁ a
chance to confront hime: . | o |

~ The Chaimane Is nob that the §e§aiky a men has to pay

for using & éepaaitiéa? it is for hisiegnveaiaaéa, and not ;
that of the other sides If he sees fié‘gé take & depocaition
g&né bring it into courd, he ought not to be able to deprive
you of the right of selfwcontradiction, because he has not
brought the withess. 8o iﬁrseemg to me feair enough, aﬁ413ag§t
where the other side is taking the depesition, to walve the
é?uzg ef confrontation, because it is the party you are fighting
againgt that has made it impossible to éé the confrontinge:

Mr« Morgens If we leave it open, we have the possibility

that since you cannct confront him, then you cannot use the
prior contradictory statement.

Mre Lemanne If you had the prior éanﬁra&i@ﬁeﬁy statement
et the time of glwing his depomition, he might have been cone
fronted with 1t at that times

live Morgehe That is all righﬁg but that would appear in
the ﬂgpasiﬁiea.iﬁsﬁl%; &nd ﬁra $u§ﬁe§iaaﬂfs provision would not

'be necessarye.

of the courtts rullng in accord with Judge Donworthls suggegt;énfﬁ

i
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Wre Sunderland, No.

Hys Morgans This is o oage Whovre the deposition is
offered; and you %mmw to show mwwww@w mmmwwwmmwn@mw statement .
wwm mﬂmmumwww Mm not aw. Iemann right in suggesting wwaa
you ought net wa hold beok contradictory mwﬁaaﬂmnwww
mmw,wammmmm The only open ocage would be where wam did not
mm@w the manwmmmwwwmmw mwmwaamma» or dld not wmaw it until}
afber you took his mwwommwn@ww@ wqﬂwnuﬁmw to that &aﬂﬁw be that
you should not be in that mmumwwmm on wwm‘«mewm If you mmm
not know about «wm contradictory mamwmawzw. and found out aboub

it afterwards, you are just out of Mﬁaw because you ald maw

oW %t the times Ought not the rule «@ be the same with re -
spect to the depositlon, that it is mann,wWMwamm to know it
when you take wwm_mwwauwmwoww

| Hes mam@mnw‘ You mesn when you are ammwmuﬁwum to hisg wmm@a,.
wwwwmmW ‘

The Chairmane Obtherwise a man might teke = mmwamawwwm on
you and run his witness www@mnm and you would have amwawmuwm‘WW,.
put im the newly discovered contradictory mw»wnmmuw,

ies wwawmwa ‘Porsonally I am inelined to take waww uww |
momm&mwww@wam rule, and jJust let you a@wwmmmwaw wwawmmm not wua*mm
fronts I beve used this confronting thing a fow timese It |
never seemed to me to amount to muche I showed the witness the
thing. He did not expect it, obviously, end looked at At on
the witneas mmmmmm‘wun_mwwuan 8 little w»ww, It did not %@.wmmm
mich good to be confronted awwwuwwwp I was just wmwwamwmw,wwm
technical rule.. | o

| meﬂmummwwu Thet was ﬁ&mm M@w had 16 ﬁwwwwwm o mmwwmmm

Wre Lemsnne @wuwwmm.
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lire Norgans The Quoens case makes you do that. You
‘cannot esk any such question under the Queens case if it is wn
ﬁ%wawa@w without mwawumm‘ww%"wwm writings

Mre Lemanns You were not talking about the writing?

Mr. Sunderlend, Noe I think that talkes care of 1tself
under obher rulese .

The Chairman. One resson I favor golng back to the limiw
www»aum‘na the use of depositions where the man is wﬁmwwmwwm in
thisy If you do not require the men to mwmmmw.wm awmww as ww
W mwmeWWu with perfect mmwmmms,WWmmm mmwm«»wmwwmm mwwumwwwawu‘
| fey oral wwmwwammMMmmw an early atage @w«www cage one of me
parties can bake www depogition of a ﬁwwmwuummum at that wwaw
you may not have the materiasl for awmmm mwnawamwwmuwm As you go
on with your preperation for the trisl, you learn s lot wmn |
ww»mmwwwwoﬁwwuuwwmmm\mnw it 18 extremely esmential to you
| that you wmﬁmwmmm ﬁwammmm in court wwmw to gross muwawmm_w&ﬂx
| with the maberisl you have mmawwwwamy‘ If you allow the deposis|
tion to be used, even though the men is wqmwwwwwmwwwmm wwwmwwmwnw
ally destroy your right of oross examination based on the diss.
soveries and other fasts you have lesrned as you wmmummmprmumw
for your wwwmww. Thet is an added reason why oral w@w«wamnw
ought to be insisted omww\

My Peppers We have clearly provided, have we wmww that
where & deposition has been teken and the witness is wm«amﬁwwwm

or his attendence can be compelled, and he. is mumuwmmwuawmwwwxw

you cen then call hig abtention on oross wmwamammwmm to mamwwt‘

ments that he has made in the mawmmwwwmaw and bring out www

‘wwmmmwwmwmuwww awmm is awwmwww wwwqmm@w mmmu s ww mwwm
The Chalrmans mwmwwwmwwwmmwmmww,m%w&wmuquﬂmmn“mw wmwwmmmw

[
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vided by the expresa words in that preéaseé draft of mine.
ﬁré.?apper;l Thet 1s whet I thoughts | |
The Cheirmen. We are down té thia one question, and that
Eis whathé§7§e shall ask the Reporter to meke this rule about
%selfqeeﬂﬁraﬁiaﬁieﬁs broad enocugh to eaé&? sontradicting §v1¢
denee given in sourt as well aé evidence 1n a depositions 1t
is a nayrow quﬁgtiaﬁ loft under rﬁi@-ﬁég” |
ﬁré,i@mﬁan;  Judge Donworth raised the ot her confronta-
‘tlon quaa%ieai‘whieh I think is still open, tooe Lot us take
Eﬁssﬁ.ug ons ab & ﬁimgs} In order to g@k acbion; I move thet
the Reporter be requested to malke thisirula also applicable to
testimony in the courtroom. " | | :,1; a
Mra ?ﬁz:iasz*; I second thatie L |
© he Chairman. A1l in favor, ssy Ayej contrary, No. It
is s eg@§?9a§ : | -
Mes Donworth. With regard to this question, I see argue
ments both wsya% If every lawyer ignheaastrﬁé
lire Morgans Stop right there, Judge.
ﬁ?&,?@ﬁﬁa?ﬁh'{Qéﬁk&ﬂﬁiﬁg)i = this rule is all rights
But if the lawyers are of the klnd who supply gaps,; then, as :
goon as the witneas has gone, they aré free to find a ahir&
party wh@ﬁeamés in and sasgiz“ﬁkés i ﬁsﬁrﬁ that %itéesﬁéi)ﬁé
told me gosandeso." |
on the obher hand, 1f the confrontation ruls 1s required,
1t é@ssrggs the party to e éiégﬁ?ﬁntsséia The men who learned
of these contradlotory statements, in good faith, and did not
know @f=§h€m.whéﬁ%hﬁ-é§ﬁ$$iﬁien-ﬁaﬁ takeny iavﬁa% &t & diae
aévaaﬁggge"z»ﬁm n&%wyraﬁaraé to meke & motion elther wey fop

the presents. I am wﬂ.}a&!&g bo lﬁﬂ?ﬁ 1% as 1% 18, Just nows.
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B Synderland. My, 6§sirm&g; yéﬁ made é suggestion in

connectlon with ggi@)q‘ | |
| "yhen an sotion is dlsmissed and enothes action

for the seame céuse or involving the same subject

matter is afterwards begun between the same paéties

or thelr representatives, all depositions lawfully,

tekken and duly filed in the first action may be ug ed

in the sageaﬁg'as if originally teken shé?afb?Q“

The Cheirmen. Yes. '

Mr. Morgan. Just the same rule as wz&h respoet to prior
testimony, is that 1t7 o

Mre Sunderland.,  Yess It ssemaéréﬁ me that was & good
thing to haves It seems té m&g%ﬂaﬁ eugﬁtgta b added.

Mre Morgane I think soe’ |

The Chalrmane i had that under snother rules

§s§fﬁaég§,':§ha§ igy 1f the witness cannot éa'preéugaé
under the same conditionse

Mre Morgan.' Yesj under tho same provisions

The Oneimmans There is no pre?is£gn thers for teking the
deposition of & sick ga?seé drring the btrial on order of the
gourt; is there? | |

Mre Sunderiande Noe |

The Cheirmane There ough to bes I have referred to
thet in note £ of my comments, end I have glven you & section
under the Civil Practice Acts That is s valusble righte

Eﬁé]ﬁ@ﬁwarﬁha] On such notice ag’ﬁaa court may orders It |

will be very short na%@aag‘gaihggés,

The Ohsirmens Yoss | |
_ Mps Peppers Why is not thet coversd by rule 29, ,-whzea
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wwmw and-place of wmwwmw wMWamwmmaw

WOﬁme‘wa be  aur

provides thet depositions’ may wmﬁ«mwmuxcm‘ww_wmwuwwmndu,mwww.

wyitten wmwwuww?mmWAWQWWQWawwwmwwmwu”wwm;aawww shall make an

mmwwww.wm.m@mw‘wmamw‘wwoamw,mmmﬁuwum or enlarging such period?

ve 0 Porhaps it %Mﬁ

Hre: w&mmmwwmwmn It would am@m ﬁmmmm wwwam by mwmmmwmm
the time.

The Chalrmans I had another mgmmmmwwWM¢w These rules are:
broad encugh, having wmw‘mwwwaw of law, w@‘w%wwuwwmmjm party to
wall wwmu the wmww«mmwwwmw and take the deposition of &
prisoner on potlces: Having had custody of Federal prisoners
oncey- I mmawﬁwwu.wmmw.wm.wm;mwammmwww_um hedge that aboube

I thiak the depositions of prisoners owmww"maw_wm be taken  oxw
@mwm_mu”wmamwnmw‘wwwwa@www»y I an mmw”mwwwwum awww‘wwwmwww
corpus’ ad testificandume  That is enother matters I think we

do not
mwwa wWe,make & wzmo,awmw will mwwww & man toO

wmmw,mm & lawsulb, end then give notice and go in wwm‘wmwu¢

memamwmm* depositions«

Mre Doble o wwm mean 1t was abuded in mdsm‘axwmwwwmamw
The Chairmsne: It would be abused 1f you left it as broad
ag thige www,mwﬁmW,mwww,mm«.mmwwwhww ww.mwm,wwwmmm~mmww@wnawmw¢
cbject to 1ty or unless it ls hedged ebout with proper pres- |
cauntionse There is & CUivil Practlce Ack on thab, too, in New
Yorks I have referred to that in my comments. |

Hey Donworths What rule weuld thet come underf?

The Chelrmens Thet is & mabter of location. I éid not;
trouble with thate

wmwywwwm@wm I mmmmwmm wwm« it seaww be in order to wwm
it in rule 29 at some mmmm«u wmmuwmu ‘thet- deals wmmw uaw»mw»

wwnm“wwaa@mww;ummn_wu,mm»
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Mrs SBunderland. It seems bo ﬁs advisable to have some=
thing in here %o m&kalit gerﬁ%a%iy clear what the lawyer take
ing %he'égpeﬁitzeaiﬁauaérha§§ to ae,:‘ | |

The Cheirmen. The offiser will not serve unless he is
paid or seﬁurgé; and that 1s up o thé eﬂé.%akingﬁhé &apeéia
tioms If he ?a§§§'§§ teke ﬁhe é&gssiﬁiéﬁ; he has %erﬁig Upe

‘Mre Peppers ‘%ﬁg I askwré»Suﬁéeriaﬁé to elesr up & 11ttle
sbseu&iﬁy in my'mia& in eaﬁns@éiea with rél& 20% There 1s
veference there to the possibility thet written interregéte:ie§ ‘1
may be lasued in llew of thé ordinary form of aﬁgﬁsiﬁian; aﬁ&
éertaig gravisiaﬂ for five days W§1ﬁteﬁzn¢tiee;'whieh I supposy
means £ive days written notice to the ;agaén to whamrthériatsrﬁ
rogatories are to be submitted, that iégf%ha witnesss

Mpe Morgans Noe o | |

Mr. Pepper. The provision ls for five days written
notice, end ﬁﬂéié#y additional for wach 300 miles of travxgg’

ﬁ?;iﬁergsaf: That 1s aet$§§'§e'§hg a%h&rvparﬁy; is 1t
not | _ 7 |

Hr;&smﬁngg’ That is reslly intended to cover chiefly b}4»:v
oral @xaminaﬁieasgsis it net? I thimk the pﬁin§ 1§’g§eé&; :

Mre Foppors What I want to inquire is how you ﬁﬁu;a fe;ﬁifi
3@u£ Qﬁ?@?ﬁ&? to draft hig cross interrvogatories; because you
aay ?ﬁﬁ have to send & ﬁyzﬁﬁéﬁvéﬁpy of thefereaafinaeyrgas%i;}
ﬁgrigﬁ with youyr notices

Mire Morgane If anye

Mre Sunderlands Thet is provided for in rule 34s The
whole mechanism is taken cave of in rule 34e 7 ;

Mre Peppery. I d1d not know thate I wea Just thinking,

‘if,geu;§aag§tng;§§i3§§§§§;§£.3§n?:zﬁﬁéggiéa;&é;gah§£§’wgiﬁgsgé
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interrogatories untll you have gsecured written oross interw
| rogatories, or given the other aide an opportunity, there ought

;te be some way of foreing him %o file his cross interrogae

toriess »
Mr sunaﬁrlsaég I shinx that is taken care of in rule 3é§ i
liry i@maéﬂg"ﬁéuié it not be less misleadlng to take oub |
of rule 89 any reference tsriagerragaﬁériés? You have 1% pggé‘
vided for in ru&a‘ﬁﬁgjwhéré gau‘hava to deal with 1t aashews"'
@héﬁhaiymaﬁa "Ebu are dealing wi%h notlee heres |
| Hre Lofbine 2 ahiak that suggestion ls a good one, bes
:eange 16 1s aanﬁasiagc '
%3 Myte Lemaaag You sould pub the aeﬁiee pars 1n rule Bde
It might take another liﬁ§¢ xt