PROPOSED AMENDMENTSTO THE
FEDERAL RULESOF CIVIL PROCEDURE*

Rule 23. Class Actions

* % % * %

(c) Determiningatierr by Order Whether to Certify a

Class Action to—Be Maintained; Appointing Class

Counsel; Notice and Membership in Class; Judgment;

Acttons-ConductedPartialy—as-ClassActions M ultiple

Classes and Subclasses.

*New material is underlined; matter to be omitted is lined through.
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FEDERAL RULES OF CIVIL PROCEDURE

(2)

mathtained: When a person sues or is sued as

arepresentative of a class, the court must —

a an early practicable time — determine by

order whether to certify the action as a class

action.

(B) An order certifying a class action must define

the class and the class claims, issues, or defenses,

and must appoint class counsel under Rule 23(q).

(C) Anorder under thissabeiviston Rule 23(c)(1)
tay-be eonditional,-and may be altered or amended

before the-dectsion-orthemerits final judgment.

(A) For any class certified under Rule 23(b)(1) or

(2), thecourt may direct appropriatenoticeto theclass.
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(B) For tn any class action-matnrtained certified
under subdivision Rule 23(b)(3), the court shat must
direct to class the members of-the-elass the best
notice practicableunder thecircumstances, including
individual notice to all members who can be
identified through reasonable effort. The notice

must concisaly and clearly state in plain, easily

understood language:

the nature of the action,

» thedefinition of the class certified,

» theclass clams, issues, or defenses,

e tha a class member may enter an

appearance through counsdl if the member

0 desir
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o that the court will exclude from the class

any member who requests exclusion,

stating when and how members may elect

to be excluded, and

» the hinding effect of a class judgment on

class members under Rule 23(c)(3).
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FEDERAL RULES OF CIVIL PROCEDURE 5

(3) The judgment in an action maintained as aclass
action under subdivision (b)(1) or (b)(2), whether or not
favorable to the class, shall include and describe those
whom the court finds to be members of the class. The
judgment in an action maintained as a class action under
subdivision (b)(3), whether or not favorable to the class,

shall include and specify or describe those to whom the
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notice provided in subdivision (c)(2) was directed, and
who have not requested exclusion, and whom the court

finds to be members of the class.

(4) When appropriate (A) an action may be brought or
maintained as a class action with respect to particular
issues, or (B) a class may be divided into subclasses and
each subclasstreated asaclass, and the provisions of this

rule shall then be construed and applied accordingly.

* % % * %

(e) Settlement, Voluntary Dismissal, or Compromise. A
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FEDERAL RULES OF CIVIL PROCEDURE 7

(1) (A) The court must approve any settlement,

voluntary dismissal, or compromise of the claims,

issues, or defenses of a certified class.

(B) The court must direct notice in a reasonable

manner to all class memberswho would be bound by

a proposed settlement, voluntary dismissal, or

compromise.

(C) The court may approve a settlement, voluntary

dismissal, or compromise that would bind class

members only after ahearing and on finding that the

settlement, voluntary dismissal, or compromise is

fair, reasonable, and adequate.

(2) The parties seeking approval of a settlement,

voluntary dismissal, or compromise under Rule 23(e)(1)

must file a statement identifying any agreement made in
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96 connection with the proposed settlement, voluntary
97 dismissal, or compromise.
98 (3) In an action previously certified as a class action
99 under Rule 23(b)(3), the court may refuse to approve a
100 settlement unlessit affords a new opportunity to request
101 exclusion to individual class members who had an earlier
102 opportunity to request exclusion but did not do so.
103 (4) (A) Any class member may object to a proposed
104 settlement, voluntary dismissal, or compromise that
105 requires court approval under Rule 23(e)(1)(A).
106 (B) An objection made under Rule 23(e)(4)(A)
107 may be withdrawn only with the court’ s approval.
108 * % % % %
109 (g) ClassCounsd.

110 (1) Appointing Class Counsdl.
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111 (A) Unless a statute provides otherwise, a court
112 that certifies a class must appoint class counsdl.
113 (B) An attorney appointed to serve as class counsel
114 must fairly and adequately represent the interests of
115 the class.

116 (C) In appointing class counsdl, the court

117 (i)  must consider:

118 « thework counsdl hasdoneinidentifying or
119 investigating potential claimsin the action
120 L

121 ¢ counsd’s experience in _handling class
122 actions, other complex litigation, and
123 claims of the type asserted in the action,
124 ¢ couns’s knowledge of the applicable

125 law, and
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126 ¢ the resources counsel will commit to
127 representing the class;

128 (i) _may consider any other matter pertinent to
129 counsd’s ability to fairly and adequately
130 represent the interests of the class;

131 (iii)  may direct potentia class counsa to
132 provide information on any subject pertinent to
133 the appointment and to propose terms for
134 attorney fees and nontaxable costs; and

135 (iv) may make further orders in connection
136 with the appointment.

137 (2) Appointment Procedure.

138 (A) The court may designate interim counsel to act
139 on behdlf of the putative class before determining

140 whether to certify the action as a class action.
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(B) When there is one applicant for appointment as

class counsdl, the court may appoint that applicant

only if the applicant is adequate under Rule

23(0)(1)(B) and (C). If more than one adequate

applicant seeks appointment as class counsel, the

court must appoint the applicant best able to

represent the interests of the class.

(C) The order appointing class counsel may include

provisions about the award of attorney fees or

nontaxable costs under Rule 23(h).

(h) Attorney Fees Award. In an action certified as a class

action, the court may award reasonable attorney fees and

nontaxable costs authorized by law or by agreement of the

parties as follows:
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(1) Motion for Award of Attorney Fees. A claim for

an award of attorney fees and nontaxable costs must be

made by motion under Rule 54(d)(2), subject to the

provisions of this subdivision, at atime set by the court.

Notice of the motion must be served on all parties and,

for motions by class counsel, directed to class members

in a reasonable manner.

(2) Objectionsto Motion. A class member, or aparty

fromwhom payment is sought, may object to the motion.

(3) Hearing and Findings. The court may hold a

hearing and must find the facts and state its conclusions

of law on the motion under Rule 52(a).

(4) ReferencetoSpecial Master or M agistrateJudge.

The court may refer issues related to the amount of the
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169 award to a special master or to a magistrate judge as

170 provided in Rule 54(d)(2)(D).

Committee Note

Subdivision (c). Subdivision () is amended in several respects.
Therequirement that the court determinewhether to certify aclass“as
soon as practicable after commencement of an action” is replaced by
requiring determination “at an early practicable time.” The notice
provisions are substantially revised.

Paragraph (1). Subdivision (c)(1)(A) is changed to require that
the determination whether to certify a class be made “at an early
practicable time.” The “as soon as practicable’” exaction neither
reflects prevailing practice nor captures the many valid reasons that
may justify deferring the initial certification decision. See Willging,
Hooper & Niemic, Empirical Sudy of Class Actionsin Four Federal
Didtrict Courts: Final Report to the Advisory Committee on Civil
Rules 26-36 (Federal Judicial Center 1996).

Time may be needed to gather information necessary to make the
certification decision. Although an evaluation of the probable
outcome on the merits is not properly part of the certification
decision, discovery in aid of the certification decision often includes
information required to identify the nature of the issues that actually
will be presented at trial. In this sense it is appropriate to conduct
controlled discovery into the “merits,” limited to those aspects
relevant to making the certification decision on an informed basis.
Active judicial supervison may be required to achieve the most
effective balance that expedites an informed certification
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determination without forcing an artificial and ultimately wasteful
division between “certification discovery” and “ meritsdiscovery.” A
critical need isto determine how the case will betried. Anincreasing
number of courts require a party requesting class certification to
present a“trial plan” that describestheissues likely to be presented at
trial and tests whether they are susceptible of class-wide proof. See
Manual For Complex Litigation Third, § 21.213, p. 44; § 30.11, p.
214; 8 30.12, p. 215.

Other considerations may affect the timing of the certification
decision. The party opposing the class may prefer to win dismissal or
summary judgment asto the individual plaintiffs without certification
and without binding the class that might have been certified. Time
may be needed to explore designation of class counsel under Rule
23(g), recognizing that in many casesthe need to progresstoward the
certification determination may require designation of interim counsel
under Rule 23(g)(2)(A).

Although many circumstances may justify deferring the
certification decision, active management may be necessary to ensure
that the certification decision is not unjustifiably delayed.

Subdivision (c)(1)(C) reflects two amendments. The provision
that a class certification “may be conditional” isdeleted. A court that
isnot satisfied that the requirements of Rule 23 have been met should
refuse certification until they have been met. The provison that
permitsalteration or amendment of an order granting or denying class
certification is amended to set the cut-off point at final judgment
rather than “the decision on the merits.” This change avoids the
possible ambiguity in referring to “the decison on the merits.”
Following a determination of liability, for example, proceedings to
define the remedy may demonstrate the need to amend the class
definition or subdivide the class. In this setting the final judgment
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concept is pragmatic. It is not the same as the concept used for
appeal purposes, but it should be flexible, particularly in protracted
litigation.

The authority to amend an order under Rule 23(c)(1) beforefinal
judgment doesnot restore the practice of “one-way intervention” that
was rejected by the 1966 revision of Rule 23. A determination of
liability after certification, however, may show a need to amend the
class definition. Decertification may be warranted after further
proceedings.

If the definition of aclass certified under Rule 23(b)(3) isaltered
to include members who have not been afforded notice and an
opportunity to request exclusion, notice — including an opportunity
to request excluson — must be directed to the new class members
under Rule 23(c)(2)(B).

Paragraph (2). The first change made in Rule 23(c)(2) is to call
attention to thecourt’ sauthority — already established in part by Rule
23(d)(2) — to direct notice of certification to a Rule 23(b)(1) or
(b)(2) class. Thepresent rule expressly requires notice only inactions
certified under Rule 23(b)(3). Members of classes certified under
Rules 23(b)(1) or (b)(2) have interests that may deserve protection
by notice.

The authority to direct notice to class members in a (b)(1) or
(b)(2) class action should be exercised with care. For several reasons,
there may be less need for notice than in a (b)(3) class action. There
is no right to request exclusion from a (b)(1) or (b)(2) class. The
characteristics of the class may reduce the need for formal notice. The
cost of providing notice, moreover, could easily cripple actions that
do not seek damages. The court may decide not to direct notice after
balancing the risk that notice costs may deter the pursuit of class
relief against the benefits of notice.
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When the court does direct certification notice in a (b)(1) or
(b)(2) class action, the discretion and flexibility established by
subdivision (c)(2)(A) extend to the method of giving notice. Notice
facilitates the opportunity to participate. Notice calculated to reach
a significant number of class members often will protect the interests
of al. Informal methods may prove effective. A simple posting ina
place visited by many class members, directing attention to a source
of more detailed information, may suffice. The court should consider
the costs of notice in relation to the probable reach of inexpensive
methods.

If a Rule 23(b)(3) class is certified in conjunction with a (b)(2)
class, the (c)(2)(B) notice requirements must be satisfied as to the
(b)(3) class.

The direction that class-certification notice be couched in plain,
easlly understood language is a reminder of the need to work
unremittingly at the difficult task of communicating with class
members. It is difficult to provide information about most class
actions that is both accurate and easily understood by class members
who are not themselves lawyers. Factua uncertainty, legal
complexity, and the complication of class-action procedure raise the
barriers high. The Federal Judicia Center has created illustrative
clear-notice forms that provide a helpful starting point for actions
similar to those described in the forms.

Subdivision (€). Subdivision (€) is amended to strengthen the
process of reviewing proposed class-action settlements. Settlement
may be adesirable means of resolving aclassaction. But court review
and approval are essential to assure adequate representation of class
members who have not participated in shaping the settlement.
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Paragraph (1). Subdivision (€)(1)(A) expressly recognizes the
power of a class representative to settle class clams, issues, or
defenses.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’s
reference to dismissal or compromise of “a class action.” That
language could be — and at times was — read to require court
approval of settlements with putative class representatives that
resolved only individual claims. See Manual for Complex Litigation
Third, 8 30.41. The new rule requires approval only if the claims,
issues, or defenses of a certified class are resolved by a settlement,
voluntary dismissal, or compromise.

Subdivision (€)(1)(B) carries forward the notice requirement of
present Rule 23(e) when the settlement binds the class through claim
or issue preclusion; notice is not required when the settlement binds
only the individual class representatives. Notice of a settlement
binding on the class is required either when the settlement follows
classcertification or whenthe decisionson certification and settlement
proceed simultaneously.

Reasonable settlement notice may requireindividual noticeinthe
manner required by Rule 23(c)(2)(B) for certification noticeto aRule
23(b)(3) class. Individual notice is appropriate, for example, if class
members are required to take action — such as filing clams — to
participatein the judgment, or if the court orders a settlement opt-out
opportunity under Rule 23(e)(3).

Subdivision (e)(1)(C) confirms and mandates the already
common practice of holding hearings as part of the process of
approving settlement, voluntary dismissal, or compromise that would
bind members of aclass.
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Subdivision (€)(1)(C) states the standard for approving a
proposed settlement that would bind class members. The settlement
must be fair, reasonable, and adequate. A helpful review of many
factors that may deserve consideration is provided by In re
Prudential Ins. Co. America SalesPractice Litigation Agent Actions,
148 F.3d 283, 316-324 (3d Cir. 1998). Further guidance can befound
in the Manual for Complex Litigation.

The court must makefindingsthat support theconclusionthat the
settlement isfair, reasonable, and adequate. The findings must be set
out in sufficient detail to explain to class members and the appellate
court the factors that bear on applying the standard.

Settlement review also may provide an occasion to review the
cogency of the initial class definition. The terms of the settlement
themselves, or objections, may revea divergent interests of class
members and demonstrate the need to redefine the class or to
designate subclasses. Redefinition of a class certified under Rule
23(b)(3) may require notice to new class members under Rule
23(c)(2)(B). See Rule 23(c)(1)(C).

Paragraph (2). Subdivison (e)(2) requires parties seeking
approval of a settlement, voluntary dismissal, or compromise under
Rule 23(e)(1) to file a statement identifying any agreement made in
connection with the settlement. This provision does not change the
basic requirement that the parties disclose all terms of the settlement
or compromise that the court must approve under Rule 23(e)(1). It
aimsinstead at related undertakingsthat, although seemingly separate,
may have influenced the terms of the settlement by trading away
possible advantages for the class in return for advantages for others.
Doubts should be resolved in favor of identification.
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Further inquiry into the agreements identified by the parties
should not become the occasion for discovery by the parties or
objectors. The court may direct the partiesto provide to the court or
other parties a summary or copy of the full terms of any agreement
identified by the parties. The court aso may direct the parties to
provide a summary or copy of any agreement not identified by the
parties that the court considers relevant to its review of a proposed
settlement. 1n exercising discretion under thisrule, the court may act
in steps, calling first for a summary of any agreement that may have
affected the settlement and then for acomplete versioniif the summary
doesnot provide an adequate basisfor review. A directionto disclose
a summary or copy of an agreement may raise concerns of
confidentiality. Some agreementsmay includeinformationthat merits
protection against general disclosure. And the court must provide an
opportunity to claim work-product or other protections.

Paragraph (3). Subdivision (€)(3) authorizesthe court to refuse
to approve a settlement unless the settlement affords class members
a new opportunity to request excluson from a class certified under
Rule 23(b)(3) after settlement termsare known. An agreement by the
parties themselves to permit class membersto elect exclusion at this
point by the settlement agreement may be one factor supporting
approval of the settlement. Often there is an opportunity to opt out
at this point because the class is certified and settlement isreached in
circumstances that lead to simultaneous notice of certification and
notice of settlement. In these cases, the basic opportunity to elect
exclusion applies without further complication. In some cases,
particularly if settlement appears imminent at the time of
certification, it may be possible to achieve equivalent protection by
deferring notice and the opportunity to elect exclusion until actual
settlement terms are known. This approach avoids the cost and
potential confusion of providing two notices and makes the single
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notice more meaningful. But notice should not be delayed unduly
after certification in the hope of settlement.

Rule 23(e)(3) authorizes the court to refuse to approve a
settlement unless the settlement affords a new opportunity to elect
exclusion in a case that settles after a certification decision if the
earlier opportunity to elect exclusion provided with the certification
notice has expired by the time of the settlement notice. A decisionto
remain in the class is likely to be more carefully considered and is
better informed when settlement terms are known.

The opportunity to request exclusionfrom aproposed settlement
is limited to members of a (b)(3) class. Exclusion may be requested
only by individual class members; no class member may purport toopt
out other class members by way of another class action.

Thedecision whether to approve asettlement that does not allow
a new opportunity to elect exclusion is confided to the court’s
discretion. The court may make this decision before directing notice
to the class under Rule 23(e)(1)(B) or after the Rule 23(e)(1)(C)
hearing. Many factors may influence the court’s decision. Among
these are changes in the information available to class members since
expiration of thefirst opportunity to request exclusion, and the nature
of the individual class members’ claims.

Thetermsset for permitting anew opportunity to elect exclusion
from the proposed settlement of a Rule 23(b)(3) class action may
address concerns of potential misuse. The court might direct, for
example, that class memberswho elect exclusion are bound by rulings
on the merits made before the settlement was proposed for approval.
Still other terms or conditions may be appropriate.
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Paragraph (4). Subdivision (€)(4) confirms the right of class
members to object to a proposed settlement, voluntary dismissal, or
compromise. The right is defined in relation to a disposition that,
because it would bind the class, requires court approval under
subdivision (€)(1)(C).

Subdivision (€)(4)(B) requires court approval for withdrawal of
objections made under subdivison (€)(4)(A). Review follows
automatically if the objections are withdrawn on terms that lead to
modification of the settlement withthe class. Review also isrequired
if the objector formally withdraws the objections. If the objector
simply abandons pursuit of the objection, the court may inquire into
the circumstances.

Approval under paragraph (4)(B) may be given or denied with
little need for further inquiry if the objection and the disposition go
only to a protest that the individual treatment afforded the objector
under the proposed settlement is unfair because of factors that
distinguish the objector from other class members. Different
considerations may apply if the objector has protested that the
proposed settlement is not fair, reasonable, or adequate on grounds
that apply generally to a class or subclass. Such objections, which
purport to represent classwide interests, may augment the
opportunity for obstruction or delay. If such objections are
surrendered on terms that do not affect the class settlement or the
objector’s participation in the class settlement, the court often can
approve withdrawal of the objections without elaborate inquiry.

Once an objector appeals, control of the proceeding lies in the
court of appeals. The court of appeas may undertake review and
approval of a settlement with the objector, perhaps as part of appeal
settlement procedures, or may remand to the district court to take
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advantage of the district court’s familiarity with the action and
Settlement.

Subdivision (g). Subdivision (g) is new. It responds to the
reality that the selection and activity of class counsel are often
critically important to the successful handling of a class action. Until
now, courts have scrutinized proposed class counsel as well as the
class representative under Rule 23(a)(4). This experience has
recognized the importance of judicial evaluation of the proposed
lawyer for the class, and thisnew subdivision buildsonthat experience
rather than introducing an entirely new element into the class
certification process. Rule 23(a)(4) will continue to call for scrutiny
of the proposed class representative, while this subdivision will guide
the court in assessing proposed class counsel as part of the
certification decision. This subdivision recognizes the importance of
class counsel, states the obligation to represent the interests of the
class, and provides a framework for selection of class counsel. The
procedure and standards for appointment vary depending on whether
there are multiple applicantsto be class counsel. The new subdivision
also provides amethod by which the court may make directions from
the outset about the potential fee award to class counsel in the event
the action is successful.

Paragraph (1) setsout the basic requirement that class counsel be
appointed if a class is certified and articulates the obligation of class
counsel to represent the interests of the class, as opposed to the
potentially conflicting interests of individual class members. It also
sets out the factors the court should consider in assessing proposed
class counsdl.

Paragraph (1)(A) requiresthat the court appoint class counsel to
represent the class. Class counsel must be appointed for all classes,
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including each subclass that the court certifies to represent divergent
interests.

Paragraph (1)(A) does not apply if “a statute provides
otherwise.” This recognizesthat provisions of the Private Securities
Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737
(1995) (codified in various sections of 15 U.S.C.), contain directives
that bear on selection of alead plaintiff and the retention of counsel.
This subdivision does not purport to supersede or to affect the
interpretation of those provisions, or any similar provisions of other
legidation.

Paragraph 1(B) recognizesthat the primary responsibility of class
counsel, resulting from appointment as class counsdl, is to represent
the best interests of the class. The rule thus establishes the obligation
of class counsel, an obligation that may be different from the
customary obligations of counsel to individual clients. Appointment
as class counsel meansthat the primary obligation of counsel isto the
class rather than to any individual members of it. The class
representatives do not have an unfettered right to “fire” classcounsel.
In the same vein, the class representatives cannot command class
counsel to accept or reject a settlement proposal. To the contrary,
class counsal must determine whether seeking the court’ sapproval of
a settlement would be in the best interests of the class as awhole.

Paragraph (1)(C) articulatesthe basic responsibility of the court
to appoint class counsel who will provide the adequate representation
called for by paragraph (1)(B). It identifies criteria that must be
considered and invites the court to consider any other pertinent
matters. Although couched in terms of the court’s duty, the listing
also informs counsel seeking appointment about the topics that
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should be addressed inan application for appointment or inthemotion
for class certification.

Thecourt may direct potential classcounsel to provide additional
information about the topics mentioned in paragraph (1)(C) or about
any other relevant topic. For example, the court may direct applicants
to inform the court concerning any agreements about a prospective
award of attorney fees or nontaxable costs, as such agreements may
sometimes be significant in the selection of class counsel. The court
might also direct that potential class counsel indicate how parallel
litigation might be coordinated or consolidated with the action before
the court.

The court may aso direct counsel to propose terms for a
potential award of attorney fees and nontaxable costs. Attorney fee
awards are animportant feature of class action practice, and attention
to this subject from the outset may often be a productive technique.
Paragraph (2)(C) therefore authorizes the court to provide directions
about attorney feesand costs when appointing class counsel. Because
there will be numerous class actions in which this information is not
likely to be useful, the court need not consider it in all class actions.

Some information relevant to class counsel appointment may
involve matters that include adversary preparation in a way that
should be shielded from disclosure to other parties. An appropriate
protective order may be necessary to preserve confidentiality.

In evaluating prospective class counsel, the court should weigh
al pertinent factors.  No single factor should necessarily be
determinativein agiven case. For example, the resources counsel will
commit to the case must be appropriate to its needs, but the court
should be careful not to limit consideration to lawyers with the
greatest resources.
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If, after review of all applicants, the court concludes that none
would be satisfactory class counsd, it may deny class certification,
reject all applications, recommend that an application be modified,
invite new applications, or make any other appropriate order
regarding selection and appointment of class counsl.

Paragraph (2). Thisparagraph setsout the procedurethat should
be followed in appointing class counsel. Although it affords
substantia flexibility, it provides the framework for appointment of
classcounsdl inall classactions. For counsel who filed the action, the
materials submitted in support of themotionfor classcertification may
suffice to justify appointment so long as the information described in
paragraph (g)(1)(C) isincluded. If there are other applicants, they
ordinarily would file aformal application detailing their suitability for
the position.

Inaplaintiff class action the court usually would appoint as class
counsel only an attorney or attorneys who have sought appointment.
Different considerations may apply in defendant class actions.

Therule states that the court should appoint “class counsel.” In
many instances, the applicant will be an individual attorney. In other
cases, however, an entire firm, or perhaps numerous attorneys who
are not otherwise affiliated but are collaborating on the action will
apply. No rule of thumb existsto determine when such arrangements
are appropriate; the court should be aert to the need for adequate
staffing of the case, but aso to the risk of overstaffing or an ungainly
counsel structure.

Paragraph (2)(A) authorizes the court to designate interim
counsel during the pre-certification period if necessary to protect the
interests of the putative class. Rule 23(c)(1)(B) directsthat the order
certifying the class include appointment of class counsel. Before
class certification, however, it will usually be important for an
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attorney to take action to prepare for the certification decision. The
amendment to Rule 23(c)(1) recognizesthat some discovery is often
necessary for that determination. It also may be important to make
or respond to motions before certification. Settlement may be
discussed before certification. Ordinarily, suchwork ishandled by the
lawyer who filed the action. In some cases, however, there may
be rivalry or uncertainty that makes formal designation of interim
counsel appropriate. Rule 23(g)(2)(A) authorizes the court to
designate interim counsel to act on behalf of the putative class before
the certification decision is made. Failure to make the formal
designation does not prevent the attorney who filed the action from
proceeding init. Whether or not formally designated interim counsel,
an attorney who acts on behalf of the class before certification must
act in the best interests of the class as a whole. For example, an
attorney who negotiates a pre-certification settlement must seek a
settlement that is fair, reasonable, and adequate for the class.

Rule 23(c)(1) provides that the court should decide whether to
certify the class “at an early practicable time,” and directs that class
counsel should be appointed in the order certifying theclass. 1n some
cases, it may be appropriate for the court to alow areasonable period
after commencement of the action for filing applications to serve as
class counsel. The primary ground for deferring appointment would
be that there is reason to anticipate competing applications to serve
as class counsel. Examples might include instances in which more
than one class action has been filed, or in which other attorneys have
filed individual actions on behalf of putative class members. The
purpose of facilitating competing applications in such a case is to
afford the best possible representation for the class. Another possible
reason for deferring appointment would be that the initial applicant
was found inadequate, but it seems appropriate to permit additional
applications rather than deny class certification.
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Paragraph (2)(B) states the basic standard the court should use
in deciding whether to certify the class and appoint class counsel in
the single applicant situation — that the applicant be able to provide
therepresentation called for by paragraph (1)(B) inlight of thefactors
identified in paragraph (1)(C).

If therearemultipleadequate applicants, paragraph (2)(B) directs
the court to select the class counsel best ableto represent the interests
of the class. This decision should also be made using the factors
outlined in paragraph (1)(C), but in the multiple applicant situation
the court is to go beyond scrutinizing the adequacy of counsel and
make a comparison of the strengths of the various applicants. As
with the decision whether to appoint the sole applicant for the
position, no single factor should be dispositive in selecting class
counsel in cases in which there are multiple applicants. The fact that
agiven attorney filed the instant action, for example, might not weigh
heavily in the decision if that lawyer had not done significant work
identifying or investigating claims. Depending on the nature of the
case, one important consideration might be the applicant’s existing
attorney-client relationship with the proposed class representative.

Paragraph (2)(C) builds on the appointment process by
authorizing the court to include provisions regarding attorney feesin
the order appointing class counsel. Courts may find it desirable to
adopt guidelines for fees or nontaxable costs, or to direct class
counsel to report to the court at regular intervals on the efforts
undertaken in the action, to facilitate the court’s later determination
of areasonable attorney fee.

Subdivision (h). Subdivision (h) is new. Fee awards are a
powerful influence on the way attorneys initiate, develop, and
conclude class actions. Class action attorney fee awards have
heretofore been handled, along with all other attorney fee awards,
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under Rule 54(d)(2), but that rule is not addressed to the particular
concerns of class actions. This subdivision is designed to work in
tandem with new subdivision (g) on appointment of class counsd,
which may afford an opportunity for the court to provide an early
framework for an eventua fee award, or for monitoring the work of
class counsel during the pendency of the action.

Subdivision (h) applies to “an action certified as a class action.”
This includes cases in which there is a simultaneous proposal for
class certification and settlement even though technically the class
may not be certified unless the court approvesthe settlement pursuant
to review under Rule 23(e). When a settlement is proposed for Rule
23(e) approval, ether after certification or with a request for
certification, notice to class members about class counsel’s fee
motion would ordinarily accompany the notice to the class about the
settlement proposal itself.

This subdivision does not undertake to create new grounds for
an award of attorney fees or nontaxable costs. Instead, it applies
when such awards are authorized by law or by agreement of the
parties. Against that background, it provides aformat for all awards
of attorney fees and nontaxable costs in connection with a class
action, not only the award to class counsel. 1n some situations, there
may be a basis for making an award to other counsel whose work
produced a beneficial result for the class, such asattorneyswho acted
for the classbefore certification but were not appointed class counse,
or attorneys who represented objectors to a proposed settlement
under Rule 23(e) or to the fee motion of class counsel. Other
situations in which fee awards are authorized by law or by agreement
of the parties may exist.
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This subdivision authorizes an award of “reasonable” attorney
fees and nontaxable costs. This is the customary term for
measurement of fee awards in cases in which counsel may obtain an
award of fees under the “common fund” theory that appliesin many
class actions, and isused in many fee-shifting statutes. Depending on
the circumstances, courts have approached the determination of what
isreasonable in different ways. In particular, there is some variation
among courtsabout whether in“commonfund” casesthe court should
use the lodestar or a percentage method of determining what fee is
reasonable. Theruledoesnot attempt to resolve the question whether
the lodestar or percentage approach should be viewed as preferable.

Activejudicial involvement in measuring fee awardsis singularly
important to the proper operation of the class-action process.
Continued reliance on caselaw development of fee-award measures
does not diminish the court’s responsibility. In a class action, the
district court must ensure that the amount and mode of payment of
attorney fees are fair and proper whether the fees come from a
common fund or are otherwise paid. Even in the absence of
objections, the court bears this responsibility.

Courtsdischarging thisresponsibility have looked to avariety of
factors. One fundamental focus is the result actually achieved for
class members, a basic consideration in any case in which fees are
sought on the basis of a benefit achieved for class members. The
Private Securities Litigation Reform Act of 1995 explicitly makesthis
factor a cap for afee award in actions to which it applies. See 15
U.S.C. 88 77z-1(a)(6); 78u-4(a)(6) (fee award should not exceed a
“reasonable percentage of the amount of any damages and
prejudgment interest actually paid to the class’). For a percentage
approach to fee measurement, results achieved is the basic starting
point.
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In many instances, the court may need to proceed with care in
assessing the value conferred on class members. Settlement regimes
that provide for future payments, for example, may not result in
significant actual paymentsto class members. In this connection, the
court may need to scrutinize the manner and operation of any
applicable claims procedure. 1n some cases, it may be appropriate to
defer some portion of the fee award until actual payouts to class
members are known. Settlements involving nonmonetary provisions
for class members also deserve careful scrutiny to ensure that these
provisions have actual value to the class. On occasion the court’s
Rule 23(e) review will provide asolid basisfor thissort of evaluation,
but in any event it is also important to assessing the fee award for the
class.

At the same time, it is important to recognize that in some class
actions the monetary relief obtained is not the sole determinant of an
appropriate attorney fees award. Cf. Blanchard v. Bergeron, 489
U.S. 87, 95 (1989) (cautioning in an individual case against an
“undesirable emphasis’ on “the importance of the recovery of
damages in civil rights litigation” that might “shortchange efforts to
seek effective injunctive or declaratory relief”).

Any directions or orders made by the court in connection with
appointing class counsal under Rule 23(g) should weigh heavily in
making a fee award under this subdivision.

Courts have also given weight to agreements among the parties
regarding the fee motion, and to agreements between class counsel
and others about the fees claimed by the motion. Rule 54(d)(2)(B)
provides: “If directed by the court, the motion shall also disclose the
terms of any agreement with respect to feesto be paid for the services
for which claimis made.” The agreement by a settling party not to
oppose a fee application up to a certain amount, for example, is
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worthy of consideration, but the court remains responsible to
determineareasonablefee. “ Side agreements’ regarding feesprovide
at least perspective pertinent to an appropriate fee award.

In addition, courts may take account of the fees charged by class
counsel or other attorneys for representing individual claimants or
objectors in the case. In determining a fee for class counsel, the
court’ sobjectiveisto ensure an overall fee that isfair for counsel and
equitable within the class. In some circumstances individua fee
agreements between class counsel and class members might have
provisions inconsistent with those goals, and the court might
determine that adjustmentsin the class fee award were necessary asa
result.

Finally, it isimportant to scrutinize separately the application for
an award covering nontaxable costs. If costs were addressed in the
order appointing class counsel, those directives should be a
presumptive starting point in determining what is an appropriate
award.

Paragraph (1). Any claimfor an award of attorney fees must be
sought by motion under Rule 54(d)(2), which invokes the provisions
for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the
distinctive features of class action fee motions, however, the
provisions of this subdivision control disposition of fee motions in
class actions, while Rule 54(d)(2) appliesto matters not addressed in
this subdivision.

The court should direct when the fee motion must be filed. For
motions by class counsel in cases subject to court review of a
proposed settlement under Rule 23(e), it would be important to
require the filing of at least the initial motion in time for inclusion of
information about the motion in the notice to the class about the
proposed settlement that isrequired by Rule 23(e). In caseslitigated
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to judgment, the court might also order class counsel’s motion to be
filed promptly so that noticeto the class under this subdivision (h) can
be given.

Besides service of the motion on all parties, notice of class
counsel’s motion for attorney fees must be “directed to the classin a
reasonable manner.” Because members of the class have an interest
in the arrangements for payment of class counsel whether that
payment comes from the class fund or is made directly by another
party, notice isrequired in all instances. In casesin which settlement
approval is contemplated under Rule 23(e), notice of class counsel’s
fee motion should be combined with notice of the proposed
settlement, and the provision regarding notice to the class is parallel
to the requirements for notice under Rule 23(e). In adjudicated class
actions, the court may calibrate the notice to avoid undue expense.

Paragraph (2). A class member and any party from whom
payment is sought may object to the fee motion. Other parties— for
example, nonsettling defendants — may not object because they lack
asufficient interest in the amount the court awards. Therule doesnot
specify a time limit for making an objection. In setting the date
objections are due, the court should provide sufficient time after the
full fee motion is on file to enable potential objectors to examine the
motion.

The court may allow an objector discovery relevant to the
objections. In determining whether to allow discovery, the court
should weigh the need for the information against the cost and delay
that would attend discovery. See Rule 26(b)(2). One factor in
determining whether to authorize discovery isthe completeness of the
material submitted in support of the fee motion, which dependsin part
on the fee measurement standard applicable to the case. If the
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motion provides thorough information, the burden should be on the
objector to justify discovery to obtain further information.

Paragraph (3). Whether or not there are formal objections, the
court must determine whether afee award isjustified and, if so, set a
reasonablefee. Therule doesnot requireaformal hearinginall cases.
The form and extent of a hearing depend on the circumstances of the
case. Theruledoesrequirefindingsand conclusionsunder Rule52(a).

Paragraph (4). By incorporating Rule 54(d)(2), this provision
givesthe court broad authority to obtain assistancein determining the
appropriate amount to award. In deciding whether to direct
submission of such questions to a special master or magistrate judge,
the court should give appropriate consideration to the cost and delay
that such a process might entail.

Changes Made After Publication and Comment

Rule 23(c)(1)(B) is changed to incorporate the counsel-
appointment provisions of Rule 23(g). The statement of the method
and time for requesting exclusion from a (b)(3) class has been moved
to the notice of certification provision in Rule 23(c)(2)(B).

Rule 23(c)(1)(C) is changed by deleting all references to
“conditional” certification.
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Rule 23(c)(2)(A) is changed by deleting the requirement that
class members be notified of certification of a (b)(1) or (b)(2) class.
The new version provides only that the court may direct appropriate
notice to the class.

Rule 23(c)(2)(B) is revised to require that the notice of class
certification define the certified class in terms identical to the terms
used in (c)(1)(B), and to incorporate the statement transferred from
(©)(2)(B) on “when and how members may elect to be excluded.”

Rule 23(e)(1) isrevised to delete the requirement that the parties
must win court approval for a precertification dismissal or settlement.

Rule 23(e)(2) is revised to change the provision that the court
may direct the partiesto file a copy or summary of any agreement or
understanding made in connection with a proposed settlement. The
new provision directs the parties to a proposed settlement to identify
any agreement made in connection with the settlement.

Rule23(e)(3) isproposedinarestyled form of thesecond version
proposed for publication.

Rule 23(e)(4)(B) is restyled.

Rule 23(g)(1)(C) isatransposition of criteriafor appointing class
counsel that was published as Rule 23(g)(2)(B). The criteria are
rearranged, and expanded to include consideration of experience in
handling claims of the type asserted in the action and of counsel’s
knowledge of the applicable law.

Rule 23(9)(2)(A) is a new provision for designation of interim
counsel to act on behalf of a putative class before a certification
determination is made.
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Rule 23(g)(2)(B) is revised to point up the differences between
appointment of class counsel when there is only one applicant and
when there are competing applicants. When there is only one
applicant the court must determine that the applicant is able to fairly
and adequately represent classinterests. Whenthereis morethan one
applicant the court must appoint the applicant best able to represent
classinterests.

Rule 23(h) is changed to require that notice of an attorney-fee
motion by class counsel be “directed to class members,” rather than
“given to al class members.”

Recommendation

The Committee recommends adoption, with revisions, of the
amendments of Rules 23(c) and (e), and of the new Rules 23(g) and
(h), published in August 2001.

The Committee’s work with Rule 23 now spans more than a
decade. Although the work has been continuous, substantialy
seamless, and frequently intense, it is convenient to mark off periods
of changing directions.

The first phase, completed rather quickly, undertook a top-to-
bottom revision of al of Rule 23. The draft — in large part the work
of Judge Sam Pointer — was a remarkable undertaking. It was put
aside not for want of quality but out of concern that the Enabling Act
process could not assimilate such dramatic change in any manageable
period of time. Even the law professors who commented on less
ambitiouslater draftsargued that the process cannot work asintended
when too many new ideas are presented for consideration and action.

The second phase was embodied in amendments published for
comment in 1996. This phase focused on the criteriafor certifying a
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classunder Rule 23(b)(3) and proposed arulefor certifying settlement
classes. The voluminous, clear, and conflicting advice provided on
these proposals is preserved in the four-volume Working Papers
published at the end of the process. The only amendment that
emerged from this process was addition of a new Rule 23(f)
establishing court of appeals discretion to permit an interlocutory
appeal from an order granting or denying class certification. Rule
23(f) appearsto beworking well, enabling courtsof appealsto resolve
many uncertainties about certification and to establish a greater
uniformity of practice.

A third phase involved a close look at mass-tort litigation,
working in large part through the ad hoc Working Group on Mass
Torts. The Report of the Advisory Committee and the Working
Group, published on February 15, 1999, raisesissuesthat continue to
command a place on the Committee’s agenda. Some of those issues
may require legidative solutions. Recommendations with respect to
consideration of legidation dealing with overlapping, duplicating, and
competing class actionsare advanced in Part | B of the present report.
Other issues may be more susceptible to solutions by court rules. The
Committeecontinuesto study settlement classes, “futures’ claims, and
the possibility of adopting an opt-in classrule.

The present recommendations grow out of amore modest phase
of the Committee’ swork. Thereis no attempt to change the criteria
for classcertification. Thefocusinstead isonthe processfor applying
current certification criteria, review of proposed settlements,
appointment of class counsel, and making feeawards. Theseproposals
do not raise sensitive issues about the role of class actions in
compensating claimants whose claims do not support individual
litigation or about public enforcement values. They are not calculated
to alter the present balance between classes and classadversaries. The
purpose isto improve the administration of Rule 23.
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Rule 23(c) dealswith the time for determining whether to certify
aclass, thecontentsof acertificationorder, and notice of certification.
The Committee recommends adoption of Rule 23(c) as published,
with some revisions.

The proposal to amend the present requirement that a class-
certification determination be made “ as soon as practicable” has been
pursued for many years. The version published in 2001 departed
dightly from the version published in 1996. It now requires that the
certification determination be made “at an early practicable time.”
Therewasextensive comment on thisproposal, focusing onthe extent
of discovery that should be permitted before the certification
determination. There is a clear tension between the desire to avoid
precertification discovery that exhaustsall subjectsof discovery onthe
merits and the need in some casesto engagein discovery that supports
an informed certification determination. Thistension is addressed in
the Committee Note. After considering the many concerns expressed
in testimony and comments, the Committee recommends publication
of the Rule 23(c)(1)(A) as published.

Rule 23(c)(1)(B) defines the contents of a certification order.
Two changes of the published rule are proposed. First, the counsel-
appointment provisions of Rule 23(g) are incorporated, calling
attention to the need to appoint class counsel. Second, the direction
that the order state when and how members can elect exclusion from
a Rule 23(b)(3) class is eiminated in response to comments
suggesting that this statement cannot effectively be made until a
certification notice is prepared after the certification order.

Rule 23(c)(1)(C) as published changed the present rule that a
class certification “may be conditional” to a statement that a
certification “is conditional.” This version reflected the common
practice that treats this provison as an essentially redundant
expression of the rule that a certification order can be altered or
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amended. Commentsexpressed fear that emphasis on the conditional
nature of a certification order will encourage some courts to grant
certification without searching inquiry, relying on later developments
to determine whether certification isin fact appropriate. There also
was areminder that the original purpose of the present provision was
to enable a court to place conditions on certification — the example
in the Committee Note was a certification conditioned on the
appearance of classrepresentativeswho would be more adequate than
present representatives. The Committee recommends deletion of any
reference to the “conditional” nature of certification.

A changeis recommended for Rule 23(c)(2)(A). The published
version required certification notice in all forms of class actions. For
(b)(1) and (2) classes, notice was to be “calculated to reach a
reasonable number of class members.” Many comments expressed
strong resistance to any requirement of notice in (b)(1) and (2)
classes. Most of the resistance arose from fear that many civil rights
actionscannot bear the costsof even modest notice efforts, and would
not be filed. The Committee considered severa aternative
formulations that would require notice but seek to address this
concern. In the end, it concluded that there is no satisfactory rule
language that would both require notice and ensure that worthy
actions would not be stopped a the door. The Committee
recommends that (c)(2)(A) be changed to provide smply that the
court may direct appropriate notice to a (b)(1) or (2) class. The
Committee Noteischanged to direct attention to the balance between
notice costs and benefits, and to suggest that low-cost meansof notice
be considered.

Rule 23(c)(2)(B) is recommended substantialy as published.
Minor changes are made to the provisions defining items that must be
included in a certification notice. The notice must include the
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definition of thecertified class, and must state when and how members
may elect to be excluded from a (b)(3) class.

Rule 23(e). Rule 23(e) governsthe requirement that a court approve
settlement of a class action. Grave concerns have been expressed in
recent years about the importance of searching review. One recent
statement is provided in The Rand Institute for Civil Justice report,
Hender et a., Class Action Dilemmas. Pursuing Public Goals for
Private Gain. The Rule 23(e) revisionsare designed to emphasize and
strengthen the review procedure, and also to add anew provision that
authorizes the court to order a new opportunity to request exclusion
from a Rule 23(b)(3) class that settles after the first opportunity to
reguest exclusion has expired.

Rule 23(e)(1) states the requirement of court approval, directs
notice to the class of a proposed settlement, and states the familiar
“fair, reasonable, and adequate”’ standard for approval. One change
is recommended from the published version. The published version
adopted the rule, drawn by some cases from the ambiguity of present
Rule 23(e), that a court must approve a voluntary dismissal,
withdrawal, or settlement made before a determination whether to
certify a class. The approval requirement reflected two primary
concerns. Absent class members may rely on a pending class action
to toll the statute of limitations. Class allegations may be added to
draw attention to a case, to increase the pressure to settle, or to
support forumshopping opportunities. 1t washoped that the approval
requirement would protect reliance and deter misuse. The comments,
however, reflected the uncertainties expressed in the Committee
Note. Many observers stated that reliance by absent class members
seldom occurs, if indeed it ever occurs. As to the desire to deter
misuse of class allegations, the problem is what effective response
can be made. A court cannot effectively coerce continued litigation
when all parties have agreed not to litigate further, and it may be
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unseemly to charge the court with searching out new representatives
for the putative class. The Committee recommends changesin Rule
23(e)(1) that require court approval only for a settlement of the
claims, issues, or defenses of a certified class.

Rule 23(e)(2) addresses the problem of “side agreements’ that
may have affected the negotiation of settlement terms but that do not
define the terms presented to the court for approval. As published,
Rule 23(e)(2) provided that the court may direct the partiesto file a
copy or summary of any agreement or understanding made in
connection with the proposed settlement. Many commentsurged that
filing should be made mandatory, pointing out that the court haslittle
means to learn of side agreements and that the parties have every
incentive not to file these agreements. The Committee recommends
that Rule 23(e)(2) be modified to direct that the parties must identify
any agreement made in connection with the proposed settlement. The
reference to an “understanding” is deleted as too vague to enforce as
amandatory subject of identification. The Committee Noteisrevised
substantially to reflect these changes.

Rule 23(e)(3) createsanew option that allowsacourt to provide
anew opportunity to elect exclusionfroma(b)(3) classif asettlement
isproposed after expiration of the original timefor electing exclusion.
This proposal reflects concernthat inertiaand alack of understanding
may cause many class members to ignore the original exclusion
opportunity, while the identification of proposed binding settlement
terms may encourage amore thoughtful response. It also providesan
opportunity to gain information that the court can use in evaluating
the proposed settlement. Two alternative versionswere published for
comment. Thefirst wasa*“stronger” version, directing that notice of
the proposed settlement afford a new opportunity to elect exclusion
unless the court finds good cause to deny the opportunity. The
second version was more neutral, providing simply that the court may
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direct that the notice of settlement include the second opportunity.
Many comments addressed both versions of the proposal. A cross-
section of the bar supplied both support and opposition for the
principle of a further opportunity to opt out. The common
observation that the proposal may make it more difficult to reach a
settlement agreement was divided betweentheview that the result will
be better termsfor class members and the view that good settlements
may be defeated by a settlement opt-out opportunity. The Committee
recommends adoption of the second version in restyled form. It
suffices to establish a discretionary authority to permit a settlement
exclusion, relying on case-by-case determinations whether all of the
surrounding circumstances suggest the need for this opportunity.

Rule 23(e)(4) expressly recognizestheright of aclass member to
object to a proposed settlement and requires that the court approve
withdrawal of an objection. The Committee recommends adoption of
the proposal as published, with arestyled version of the provision on
withdrawal.

Rule 23(g). Rule 23(g) is new. For the first time, it provides an
express procedural format for appointing class counsel. Until now,
the adequacy of class counsel has been considered as part of the Rule
23(a)(4) determination whether the named class representatives will
fairly and adequately protect theinterestsof theclass. Therole played
by counsdl is important, and often central, to class representation.
Comments on Rule 23(g) commonly recognized the value of
establishing explicit directions on appointment of class counsdl.
Differences were expressed on some of the details, as described
below. The Committee recommends adoption of Rule 23(g) withthe
changes noted.

Criteriafor appointing class counsel were originally published as
Rule 23(g)(2)(B). They are relocated to become Rule 23(g)(1)(C),
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placing them at the beginning of therule. The“bullet” factor looking
to the work counsel has done in identifying or investigating potential
clamsisplaced first inthelist asalikely starting point. Concern that
consideration of counsel’s experience in class actions and complex
litigation might contribute to entrenchment of a small specialized bar
led to the addition of two new considerations: experience in handling
claimsof thetype asserted inthe action (recognizing that counsel who
have litigated individual actions of this type may provide better
representation than counsel who speciadize in class litigation
generally), and knowledge of the applicablelaw. Itishoped that these
new considerations will facilitate appointment of good attorneyswho
will expand the ranks of class-action counsal.

New Rule 23(g)(2)(A) reflects many comments on an issue that
was reflected in the published Committee Note but not in the
published rule. There must be a lawyer who can act on behalf of a
proposed class before the certification decision is made. 1f nothing
else, some lawyer must present the casefor certification. Inaddition,
motions to dismiss or for summary judgment are common, and
discovery may be needed to support the certification determination.
Ordinarily these needs are addressed by the lawyer who filed the
action. In some cases, however, there may be rivalry or uncertainty.
Rule 23(g)(2)(A) authorizesthe court to designate interim counsel to
act on behalf of the putative class before the certification decision is
made.

The published proposal generated many commentson therole of
competition among lawyers in making an appointment of class
counsal. The comments were fueled by two aspects of the published
proposal. The provision that was published as Rule 23(g)(2)(A)
provided that the court may alow a reasonable period after
commencement of the action for applications by attorneys seeking
appointment as class counsel. The Committee Note included
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reflections on the occasiona reliance on “auctions’ to solicit
competing proposalsfor appointment. Althoughtheseproposalswere
meant to be neutral on the value of the auction process, they were
read by many observers as an encouragement of competition in
general and of auctions in particular. The comments frequently
stressed the observation that in most class actions, it isdifficult to find
even one lawyer to represent the class. Competitionisnot arealistic
possibility. Doubts also were expressed about the value of auctions
to securethemost effective classrepresentation. Thesecommentsare
reflected in the proposed revisons of Rule 23(g)(2). The
subparagraph published as 23(g)(2)(A) is deleted. A new Rule
23(9)(2)(B) emphasizes the distinction between cases in which there
is only one applicant for appointment as class counsel and cases in
which there is more than one qualified applicant. When thereis only
oneapplicant, the court’ sresponsibility isthe familiar responsibility to
ensure that counsel will fairly and adequately represent the interests
of the class. When there is more than one applicant, the court is
directed to appoint the applicant who is best able to represent class
interests. The Committee Noteisrevisedto reflect these changes, and
to describe the circumstances in which a court may reasonably
anticipate that there will be more than one applicant.

With these changes, the Committee recommends adoption of
Rule 23(g).

Rule 23(h). Rule 23(h) asoisnew. Thetopic, the award of attorney
feesin aclass action, is not new. Rule 23(h) does not seek either to
change well-established fee-award practices or to resolve identifiable
disputesin current practice. Most particularly, it does not take sides
in the debate between the “percentage” and “lodestar” methods of
calculating fees. Instead, it seeks to establish a uniform procedural
format for making fee awards.
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The comments included some expressions of concern about the
possible cost of notice to the class of an attorney-fee motion by class
counsel. Although this concern is addressed in the Note, paragraph
(1) was changed to remove the direction that notice be addressed to
“al” class members, and to provide that notice be “directed,” rather
than “given,” to class members. Two commas were added to
paragraph (2) for clarification.

Committee Note Showing Post-Publication Changes'

Subdivision (c). Subdivision (c) isamended in several respects.
Therequirement that the court determinewhether to certify aclass“as
soon as practicable after commencement of an action” is replaced by
requiring determination “at an early practicable time.” The notice
provisions are substantially revised. Notice now isexplicitly required
in (b)(1) and (b)(2) classes.

Paragraph (1). Subdivision (c)(1)(A) is changed to require that
the determination whether to certify a class be made “at an early
practicable time.” The “as soon as practicable’” exaction neither
reflects prevailing practice nor captures the many valid reasons that
may justify deferring the initial certification decision. See Willging,
Hooper & Niemic, Empirical Study of Class Actionsin Four Federad
District Courts: Final Report to the Advisory Committee on Civil
Rules 26-36 (Federa Judicial Center 1996). The Federal Judicial
Center study showed many cases in which it was doubtful whether
determination of the class-action gquestion was made as soon as

! Shadowed test indicates matter deleted after advisory
committee reviewed comments submitted in response to its request
for public comment.
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practicable after commencement of the action. This result occurred
even in districts with local rules requiring determination within a
specified period. These seemingly tardy certification decisions often
are in fact made as soon as practicable, for practicability itself is a
pragmatic concept, permitting consideration of all thefactorsthat may
support deferral of the certification decision. If the “as soon as
practicable” phrase is applied to require determination at an early
practicable time, it does no harm. But the “as soon as practicable’
exaction may divert attention from the many practical reasons that
may justify deferring the initial certification decison. The period
immediately following filing may support free exploration of
settlement opportunities, athough settlement discussions should not
become the occasion for deferring the activities needed to prepare for
the certification determination. The party opposing the class may
prefer to win dismissal or summary judgment as to the individual
plaintiffs without certification and without binding the class that
might have been certified. Time may be needed to explore
designation of class counsal under Rule 23(g).

Time also may be needed for discovery to support to gather
information necessary to make the certification decision. Although
an evauation of the probable outcome on the meritsis not properly
part of the certification decision, discovery in aid of the certification
decision often includes information required to identify the nature of
the issues that actually will be presented at trial. In this senseit is
appropriateto conduct controlled discovery into the “merits,” limited
to those aspects relevant to making the certification decision on an
informed basis. Active judicial supervison may be required to
achieve the most effective balance that expedites an informed
certification determination without forcing an artificial and ultimately
wasteful division between “certification discovery” and “merits
discovery.” of thedispute. A court must understand the nature of the
disputes that will be presented on the meritsin order to evaluate the
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presence of common issues; to know whether the claims or defenses
of the class representatives are typical of class claims or defenses; to
measure the ability of classrepresentativesadequately to represent the
class; to assess potential conflicts of interest within a proposed class;
and particularly to determine for purposes of a (b)(3) class whether
common questions predominate and whether aclassactionis superior
to other methods of adjudication. The most A critical need isto
determine how the case will be tried. Some Anincreasing number of
courts now require a party requesting class certification to present a
“trial plan” that describes the issuesthat likely will to be presented at
tria and tests whether they are susceptible of class-wide proof., a
desirable — and at times indispensable — practice Such trial plans
that often requires better knowledge of the facts and available
evidence than can be gleaned from the pleadings and argument alone.
Wise management of the discovery needed to support for the
certification decision recognizesthat it may be most efficient to frame
the discovery so as to reduce wasteful duplication if the class is
certified or if the litigation continues despite a refusal to certify a
class. See Manual For Complex Litigation Third, 8 21.213, p. 44; 8
30.11, p. 214; 8 30.12, p. 215.

Quite different reasons for deferring the decision whether to
certify a class appear if related litigation is approaching maturity.
Actua Developments in other cases may provide invaluable
information bearing on the desirability of class proceedings and on
class definition. If the related litigation involves an overlapping or
competing class, indeed, there may be compelling reasonsto defer to
it. If related litigation remainsin ardatively early stage, onthe other
hand, the prospect that duplicating, overlapping, or competing classes
may result in conflicting or disruptive developments may be areason
to expedite the determination whether to certify a class.
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Other considerations may affect the timing of the certification
decision. The party opposing the class may prefer to win dismissal
or summary judgment as to the individua plaintiffs without
certification and without binding the class that might have been
certified. Time may be needed to explore designation of counsel
under Rule 23(g), recognizing that in many casesthe need to progress
toward the certification determination may require designation of
interim class counsel under Rule 23(g)(2)(A). The period
immediately following filing may support free exploration of
settlement opportunities, although settlement discussions should not
become the occasion for deferring the activities needed to prepare for
the certification determination.

Although many circumstances may justify deferring the
certification decision, active management may be necessary to ensure
that the certification decision is not unjustifiably delayed beyond the
needs that justify delay. These amendments are The rule is not
intended to encourage or excuse a dilatory approach to the
certification determination. Class litigation must not become the
occasion for long-delayed justice. Class members often need prompt
relief, and orderly relationships between the class action and possible
individual or other parallel actions require speedy proceedingsin the
class action. Tthe party opposing a proposed class also is entitled to
a prompt determination of the scope of the litigation, see Philip
Morris v. National Asbestos Workers Medical Fund, 214 F.3d 132
(2d Cir. 2000). The object of Rule 23(c)(1)(A) isto ensure that the
parties act with reasonable dispatch to gather and present information
required to support awell-informed determination whether to certify
a class, and that the court make the determination promptly after
sufficient information is submitted.

Subdivision (c)(1)(B) requires that the order certifying a (b)(3)
class, not the notice alone, state when and how class members can opt
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out. It doesnot addressthe questionsthat may arise under Rule 23(e)
when the notice of certification is combined with a notice of
settlement.

Subdivision (¢)(1)(C), reflects two amendments. The provision
that aclass certification “may be conditional” isdeleted. A court that
isnot satisfied that the requirements of Rule 23 have been met should
refuse certification until they have been met. The provison that
which permits alteration or amendment of an order granting or
denying class certification, is amended to set the cut-off point at final
judgment rather than “the decision on the merits.” This change
avoids any the possible ambiguity in referring to “the decision on the
merits.”  Following a determination of liability, for example,
proceedingsto define the remedy may demonstrate the need to amend
the class definition or subdivide the class. The determination of
liability might seem a decision on the merits, but it is not a final
judgment that should prevent further consideration of the class
certification and definition. In this setting the final judgment concept
IS pragmatic. It is not the same as the concept used for appedl
purposes, but it should be flexible in the same way as the concept
used in defining appealability, particularly in protracted institutional
reform litigation. For example, proceedings to enforce a complex
decree in protracted intitutional reformlitigation may require several
adjustments in the class definition after liability is determined. may
generate several occasions for final judgment appeals, and likewise
may demonstrate the need to adjust the class definition.

Theauthority to amend an order under Rule 23(c)(1) beforefinal
judgment does not restore the practice of “one-way intervention” that
was rejected by the 1966 revision of Rule 23. A court may not decide
the meritsfirst and then certify aclass. It is no more appropriate to
certify aclass after a determination that seems favorable to the class
than it would be to certify a class for the purpose of binding class
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members by an adverse judgment previoudy rendered without the
protections that flow from class certification. A determination of
liability after certification, however, may show the a need to amend
the class definition. In extreme  unusua circumstances,
dDecertification may be warranted after further proceedings. show
that the class is not adequately represented or that it is not proper to
maintain a class definition that substantially resembles the definition
maintained up to the time of ruling on the merits.

If the definition of aclass certified under Rule 23(b)(3) isaltered
to include members who have not been afforded notice and an
opportunity to reguest exclusion, notice — including an opportunity
to request exclusion — must be directed to the new class members
under Rule 23(c)(2)(B).

Paragraph (2). The first change made in Rule 23(c)(2) is to
require call attention to the court’ sauthority — already established in
part by Rule 23(d)(2) — to direct notice of certification to a Rule
23(b)(2) or (b)(2) class. in Rule 23(b)(1) and (b)(2) classactions. The
present rule expressly requires notice only in actions certified under
Rule 23(b)(3). Members of classes certified under Rules 23(b)(1) or
(b)(2) cannot request exclusion, but haveintereststhat should be may
deserve protectioned by notice. These interests often can be
protected without requiring the exacting efforts to effect individual
notice to identifiable class members that stem from the right to elect
exclusion from a (b)(3) class.

The authority to direct notice to class members in a (b)(1) or
(b)(2) classaction should be exercised with care. For several reasons,
there may be less need for notice than in a (b)(3) class action. There
is no right to request exclusion from a (b)(1) or (b)(2) class. The
characteristics of the class may reduce the need for formal notice.
The cost of providing notice, moreover, could easily cripple actions
that do not seek damages. The court may decide not to direct notice
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after balancing therisk that notice costs may deter the pursuit of class
relief against the benefits of notice.

When the court does direct certification notice in a (b)(1) or
(b)(2) class action, the discretion and flexibility established by
subdivision (c)(2)(A) extend to the method of giving notice.
Individual notice, when feasible, isrequired in a (b)(3) classactionto
support the opportunity to request exclusion. If the classis certified
under (b)(2) or (b)(2), Noticefacilitatesthe opportunity to participate.
Notice calculated to reach a significant number of class members
often will protect the interests of al. Informa methods may prove
effective. A simple posting in a place visited by many class
members, directing attention to asource of more detailed information,
may suffice. The court should consider the costs of noticein relation
to the probable reach of inexpensive methods.

If a Rule 23(b)(3) class is certified in conjunction with a (b)(2)
class, the (c)(2)(BA)(iii) notice requirements must be satisfied as to
the (b)(3) class.

The direction that class-certification notice be couched in plain,
easily understood language isadded asareminder of the need to work
unremittingly at the difficult task of communicating with class
members. It isvirtually impossible difficult to provide information
about most class actions that is both accurate and easily understood
by class members who are not themselves lawyers. Factual
uncertainty, legal complexity, and the complication of class-action
procedure itself raise the barriers high. In some many cases, it has
proved useful to provide these barriers may be reduced by providing
an introductory summary that briefly expresses the most salient
points, leaving full expression to the body of the notice. The Federa
Judicial Center has undertaken to created illustrative clear-notice
formsthat provide a helpful starting point for actions similar to those
described in the forms. Even with these illustrative guides, the
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respongibility to “fill in the blanks’ with clear language for any
particular case remains challenging. The challenge will be increased
in cases involving classes that justify notice not only in English but
also in another language because significant numbers of membersare
more likely to understand notice in a different language.

Extension of the notice requirement to Rule 23(b)(1) and (b)(2)
classes justifies applying to those classes, aswell asto (b)(3) classes,
the right to enter an appearance through counsel. Members of (b)(1)
and (b)(2) classes may in fact have greater need of this right since
they lack the protective aternative of electing exclusion.

Subdivision (c)(2)(A)(ii) requires notice calculated to reach a
reasonable number of members of a Rule 23(b)(1) or (b)(2) class.
The means of notice designed to reach a reasonable number of class
members, should be determined by the circumstances of each case.
See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306,
319 (1950): “[N]otice reasonably certain to reach most of those
interested in objecting islikely to safequard the interestsof all * * *.”
Notice affords an opportunity to protect class interests. Although
notice is sent after certification, class members continue to have an
interest in the prerequisites and standards for certification, the class
definition, and the adequacy of representation. Notice supports the
opportunity to challenge the certification on such grounds. Notice
also supports the opportunity to monitor the continuing performance
of class representatives and class counsel to ensure that the
predictions of adequate representation made at the time of
certification are fulfilled. These goals justify notice to all identifiable
class members when circumstances support individual notice without
substantial burden. If a party addresses regular communications to
class members for other purposes, for example, it may be easy to
include the class notice with a routine distribution. But when
individual notice would be burdensome or intrusive, the reasons for
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giving notice often can be satisfied without attempting personal notice
to each class member even when many individual class members can
be identified. Published notice, perhaps supplemented by direct notice
to a significant number of class members, will often suffice. In
determining the means and extent of notice, the court should attempt
to ensure that notice costs do not defeat a class action worthy of
certification. The burden imposed by notice costs may be particularly
troublesome in actions that seek only declaratory or injunctive relief.

If a Rule 23(b)(3) class is certified in conjunction with a (b)(2)
class, the (c)(2)(A)(iii) notice requirements must be satisfied asto the
(b)(3) class.

Subdivision (€). Subdivision (€) is amended to strengthen the
process of reviewing proposed class-action settlements. It appliesto
al classes, whether certified only for settlement; certified as an
adjudicative class and then settled; or presented to the court as a
settlement class but found to meet the requirements for certification
for trial aswell. Settlement may be a desirable means of resolving a
class action. But court review and approval are essential to assure
adequate representation of class members who have not participated
in shaping the settlement.

Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the
power of a class representative to settle class claims, issues, or
defenses. The reference to settlement is added as a term more
congenial to the modern eye than “compromise.” The requirement of
court approval is made explicit for pre-certification dispositions
dismissals, to assurejudicial supervisionover class-action practiceand
to protect the integrity of class-action procedure. The new
language introduces a distinction between voluntary dismissal and a
court-ordered dismissal that has been recognized in the cases. Court
approval is an intrinsic element of an involuntary dismissal.
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Involuntary dismissal often results from summary judgment or a
motion to dismiss for failure to state a claim upon which relief can be
granted. It may result from other circumstances, such as discovery
sanctions. The distinction is useful as well in determining the need
for notice as addressed by paragraph 1(B).

The court-approval requirement is made explicit for voluntary
pre-certification dismissals to protect members of the described class
and aso to protect the integrity of class-action procedure. If a pre-
certification settlement or withdrawal of class allegations appears to
include a premium paid not only as compensation for settling
individual representatives claims, but also to avoid thethreat of class
litigation, the court may seek assurances that the class-action
allegations were not asserted, or withdrawn, solely for strategic
purposes, and that the rights of absent class members are not unfairly
prejudiced. Because When special circumstances suggest that class
members may have relyied on the class action to protect ther
interests, the court may direct consider whether some reasonableform
of notice of thedismissal iswarranted to alert class membersthat they
can no longer rely on the class action to toll statutes of limitations or
otherwise protect their interests. As an alternative, the court may
provide an opportunity for other class representatives to appear
similar to the opportunity that often is provided when the claims of
individual class representatives become moot. Specia difficulties
may arise if a settlement appears to include a premium paid not only
as compensation for settling individual representatives claims but
aso to avoid the threat of class litigation. A pre-certification
settlement does not bind class members, and the court cannot
effectively require an unwilling representative to carry on with class
representation. Nor is it fair to stiffen the defendant’s resolve by
forbidding payment of a premium to avoid further subjection to the
burdens of class litigation. One effective remedy again may be to
seek out other class representatives, leaving it to the parties to
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determine whether to complete a settlement that does not conclude
the class proceedings.

Administration of subdivision (e)(1)(A) should not interferewith
exercise of theright to amend once as amatter of course provided by
Rule 15(a). During the period before a responsive pleading is filed,
class counsdl may discover reasons to reformulate the claims in ways
that omit some theories included in the original complaint. Thereis
a risk that inquiry into the reasons for such changes might interfere
with the adversary balance of thelitigation. In most circumstancesthe
court should not inquire into the reasons for changes made by an
amended complained filed as a matter of course unless the changes
appear to surrender central parts of the original class claims.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’s
reference to dismissal or compromise of “a class action.” That
language could be — and at times was — read to require court
approval of settlements with putative class representatives that
resolved only individual claims. See Manual for Complex Litigation
Third, 8 30.41. The new rule requires approval only if the claims,
issues, or defenses of a certified class are resolved by a settlement,
voluntary dismissal, or compromise. When a putative class has not
been certified, special circumstances may lead acourt to imposeterms
that protect potential class memberswho may have relied on the class
allegation or that prevent abuse of the class-action procedure. Asan
aternative, the court may direct notice to the putative class under
Rule 23(d)(2).

Subdivision (€)(1)(B) carries forward the notice requirement of
present Rule 23(e), but makes it mandatory only for settlement,
voluntary dismissal, or compromise of the class claims, issues, or
defenses. Notice is required when the settlement binds the class
through claim or issue preclusion; notice is not required when the
settlement binds only the individual class representatives. Notice of
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asettlement binding onthe classisrequired either when the settlement
follows class certification or when the decisions on certification and
settlement proceed simultaneoudly. both when the class was certified
before the proposed settlement and whenthedecisionson certification
and settlement proceed simultaneously — the test is whether the
settlement is to bind the class, not only the individua class
representatives, by the clam- and issue-preclusion effects of res
judicata. The court may order notice to members of the proposed
class of a disposition made before a certification decision, and may
wish to do so if special circumstances show thereisreason to suppose
that other class members may have relied on the pending action to
defer their own litigation. The court may also require notice also may
be ordered if there is an involuntary dismissal after certification,
although such ordersare unusual. Onelikely reason would be concern
that the class representative may not have provided adequate
representation.

Reasonable settlement notice may requireindividual noticeinthe
manner required by Rule 23(c)(2)(B) for certification noticeto aRule
23(b)(3) class. Individual notice is appropriate, for example, if class
members are required to take action — such as filing clams — to
participatein the judgment, or if the court orders a settlement opt-out
opportunity under Rule 23(e)(3).

Subdivision (€)(1)(C) confirms and mandates the already
common practice of holding hearings as part of the process of
approving settlement, voluntary dismissal, or compromise that would
bind members of aclass. The factorsto be considered in determining
whether to approve a settlement are complex, and should not be
presented smply by stipulation of the parties.

Subdivision (€)(1)(C) also states the standard for approving a
proposed settlement that would bind class members. The settlement
must be fair, reasonable, and adequate. A helpful review of many
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factors that may deserve consideration is provided by In re
Prudential Ins. Co. America SalesPractice Litigation Agent Actions,
148F.3d 283, 316-324 (3d Cir. 1998). Further guidance can befound
in the Manual for Complex Litigation.

The court, further, must make findings that support the
conclusion that the settlement isfair, reasonable, and adequate meets
this standard. The findings must be set out in sufficient detail to
explain to class members and the appellate court the factors that bear
on applying the standard: “The district court must show that it has
explored these factors comprehensively to survive appellate review.”
InreMego Financial Corp. SecuritiesLitigation, 213 F.3d 454, 458
(9th Cir. 2000).

The seemingly simple standard for approving a settlement may
be easily applied in some cases. A settlement that accords all or
nearly all of therequested relief, for example, islikely to fall short only
if there is good reason to fear that the request was significantly
inadequate. In other cases, however, reviewing a proposed
class-action settlement often will not be easy. Many settlements can
be evaluated only after considering a host of factors that reflect the
substance of the terms agreed upon, the knowledge base available to
the parties and to the court to appraise the strength of the class's
position, and the structure and nature of the negotiation process. A
helpful review of many factors that may deserve consideration is
provided by In re: Prudential Ins. Co. America Sales Practice
Litigation Agent Actions, 148 F.3d 283, 316-324 (3d Cir. 1998). Any
list of these factors must be incomplete. Recent decisions should
always be consulted, and guidance can be found in the Manual for
Complex Litigation. The examples provided here are only
illustrative; some examples of factors that may be important in some
cases but irrelevant in others. Matters excluded from the examples
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may, in a particular case, be more important than any matter offered
as an example.

A number of variables influence settlement evauation.
Application of these factors will be influenced by variables that are
not listed. One dimension involves the nature of the substantive class
claims, issues, or defenses. Another involves the nature of the class,
whether mandatory or opt-out. Another involves the mix of
individual claims. — aA classinvolving only small claims may be the
only sole opportunity for relief, and also pose less little risk that
the settlement terms will cause sacrifice of recoveries that are
important to individua class members; a class involving a mix of
large and small individual clams may involve conflicting interests;
a class involving many claims that are individually important, as for
example a mass-torts personal-injury class, may require special care.
Still other dimensions of difference will emerge.

Among the factors that may bear on review of a settlement are
these:

(A) acomparison of the proposed settlement with the probable
outcome of atrial onthe merits of liability and damages asto the
clams, issues, or defenses of the class and individual class
members,

(B) the probable time, duration, and cost of trial;

(C) the probability that the class claims, issues, or defenses
could be maintained through trial on a class basis;

(D) the maturity of the underlying substantive issues, as
measured by the information and experience gained through
adjudicating individual actions, the development of scientific
knowledge, and other facts that bear on the ability to assess the
probable outcome of a trial on the merits of liability and
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individual damages as to the claims, issues, or defenses of the
class and individua class members;

(E) the extent of participation in the settlement negotiations by
class members or class representatives, a judge, a magistrate
judge, or a special master;

(F) the number and force of objections by class members;

(G) the probable resources and ability of the parties to pay,
collect, or enforce the settlement compared with enforcement of
the probable judgment predicted under (A);

() the effect of the settlement on other pending actions;

(H) the existence and probable outcome of similar claims by
other classes and subclasses;

(1N the comparison between the results achieved for individual
class or subclass members by the settlement or compromise and
the results achieved — or likely to be achieved — for other
claimants pressing similar claims;

(J) whether class or subclass members, or the class adversary,
are accorded the right to opt out of request exclusion from the
settlement, and if so, the number exercising the right to do so;

(K) the reasonableness of any provisions for attorney fees,
including agreements with respect to the division of fees among
attorneys and theterms of any agreements affecting thefeesto be
charged for representing individual claimants or objectors,

(L) whether the procedurefor processing individual claimsunder
the settlement is fair and reasonable;

(M) whether another court has rejected a substantially similar
settlement for a similar class; and
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(N) the apparent intrinsic fairness of the settlement terms.

Apart fromthesefactors, sSettlement review also may provide an
occasion to review the cogency of the initial class definition. The
terms of the settlement themselves, or objections, may reveal an effort
to homogenize conflicting divergent interests of class members and
with that demonstrate the need to redefine the class or to designate
subclasses. Redefinition of the class or the recognition of subclasses
i< likely to require renewed settlement negotiations, but that prospect
should not deter recognition of the need for adequate representation
of conflicting interests. This lesson is entrenched by the decisionsin
Ortizv. Fibreboard Corp., 527 U.S. 815 (1999), and Amchem Prods.,
Inc. v. Windsor, 521 U.S. 591 (1997).

Redefinition of a class certified under Rule 23(b)(3) may require
notice to new class members under Rule 23(c)(2)(B). See Rule
23(c)(1)(C).

Paragraph (2). Subdivison (€)(2) requires parties seeking
approval of a settlement, voluntary dismissal, or compromise under
Rule 23(e)(1) to file a statement identifying authorizes the court to
direct that settlement proponents file copies or summaries of any
agreement or understanding made in connection with the settlement.
This provision does not change the basic requirement that the parties
disclose all terms of the settlement or compromise that the court must
approve under Rule 23(e)(1) must befiled. 1t aimsinstead at related
undertakings that, although seemingly separate, may have influenced
the terms of the settlement by trading away possible advantages for
the class in return for advantages for others. Doubts should be
resolved in favor of identification. Class settlements at times have
been accompanied by separate agreements or understandings that
involve such matters as resolution of claims outside the class
settlement, positions to be taken on later fee applications, division of
fees among counsal, the freedomto bring related actionsin thefuture,
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discovery cooperation, or still other matters. The reference to
“agreements or understandings made in connection with” the
proposed settlement is necessarily open-ended. An agreement or
understanding need not be an explicit part of the settlement
negotiations to be connected to the settlement agreement. Explicit
agreements or unspoken understandings may be reached that are not
reflected in the formal settlement documents outside the settlement
negotiations. There may be accepted implicit conventions or
unspoken understandings that accompany settlement. Particularly in
substantive areas that have generated frequent class actions, or in
litigation involving counsel that have tried litigated other class
actions, there may be accepted conventions that tie agreements
reached after the settlement agreement to the settlement. The
functional concernisthat the seemingly separate agreement may have
influenced the terms of the settlement by trading away possible
advantages for the class in return for advantages for others. This
functional concern should guide counsel for the settling parties in
disclosing identifying to agreements for the court to review as part of
the settlement process. the existence of agreementsthat the court may
wish to inquire into. Doubts should be resolved by identifying
agreements that may be connected to the settlement. The same
concern will guide the court in determining what agreements should
be revedled and whether to require filing complete copies or only
summaries. Filing will enable the court to review the agreements as
part of the settlement review process. |n some circumstances it may
be desirable to include a brief summary of a particularly salient
separate agreement in the notice sent to class members.

Further inquiry into the agreements identified by the parties
should not become the occasion for discovery by the parties or
objectors. The court may direct the partiesto provide to the court or
other parties a summary or copy of the full terms of any agreement
identified by the parties. The court also may direct the parties to
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provide a summary or copy of any agreement not identified by the
parties that the court considers relevant to its review of a proposed
settlement. 1n exercising discretion under thisrule, the court may act
in steps, calling first for a summary of any agreement that may have
affected the settlement and then for a complete version if the
summary does not provide an adequate basis for review. A direction
to disclose a summary or copy of an agreement may raise concerns of
confidentiality. Some agreements may include information that
merits protection against general disclosure. And the court must
provide an opportunity to claim work-product or other protections.

The court may direct the parties to provide a copy of any
agreement identified by the parties under Rule 23(e)(2). The court
also may direct the partiesto provide acopy or summary of any other
agreement the court considers relevant to its review of a proposed
settlement. The direction to file copies or summaries of agreements
or understandings made in connection with a proposed settlement
should consider the need for some measure of confidentiality. A
direction to disclose may raise concerns of confidentiality. Some
agreements may include information involve work-product or related
interests that may deserve meritsprotectionagainst general disclosure.
One example frequently urged relates to some forms of opt-out
agreements. A defendant who agreesto asettlement in circumstances
that permit class members to opt out of the class may condition its
agreement on a limit on the number or value of opt-outs. It is
common practice to reveal the existence of the agreement to the
court, but not to make public the threshold of class-member opt-outs
that will entitle the defendant to back out of the agreement. This
practice arises from the fear that knowledge of the full back-out
specific terms may encourage third partiesto solicit classmembersto
opt out. Agreements between aliability insurer and a defendant may
present distinct problems. An understanding of the insurance
coverage available to compensate class members may bear on the
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reasonableness of the settlement. Bare identification of such
agreements may not provide the information the court needs.
Unrestricted access to the details of such agreements, on the other
hand, may impede resolution of important coverage disputes. These
and other needs for confidentiality can be addressed by the court.

Rule 23(e)(2) does not specify sanctionsfor failure to identify an
agreement or understanding connected with the settlement. Courts
will devise appropriate sanctions, including the power to reopen the
settlement if the agreements or understandings not identified bear
significantly on the reasonableness of the settlement.

Paragraph (3). Subdivision (e)(3) authorizesthe court to permit
class members creates an opportunity refuse to approve a settlement
unlessthe settlement affords classmembersanew opportunity to elect
request exclusion from a class certified under Rule 23(b)(3) after
settlement terms are announced known. An agreement by the parties
themselves to permit class membersto elect exclusion at thispoint by
the settlement agreement may be one factor supporting approval of
the settlement. Often there is an opportunity to opt out at this point
because the class is certified and settlement is reached in
circumstances that lead to simultaneous notice of certification and
notice of settlement. In these cases, the basic Rule 23(b)(3)
opportunity to elect exclusion applies without further complication.
In some cases, particularly if settlement appearsimminent at the time
of certification, it may be possible to achieve equivalent protection by
deferring notice and the opportunity to elect exclusion until actual
settlement terms are known. This approach avoids the cost and
potential confusion of providing two notices and makes the single
notice more meaningful. But notice should not be delayed unduly
after certification in the hope of settlement. Paragraph (3) creates a
second opportunity to elect exclusion for cases in which there has
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been an earlier opportunity to elect exclusion that has expired by the
time of the settlement notice.

Paragraph Rule 23 (e)(3) creates authorizes the court to refuse
to approve a settlement unless the settlement affords a new This
second opportunity to elect exclusion for in a cases that settles after
a certification decision if the earlier opportunity to elect exclusion
provided with the certification notice has expired by the time of the
settlement notice. Thissecond opportunity to elect exclusion reduces
the influence forces of inertia and ignorance that may undermine the
value of a pre-settlement opportunity to elect exclusion. A decision
to remainin the classis apt likely to be more carefully considered and
is better informed when settlement terms are known.

The second opportunity to elect exclusion also recognizes the
essential difference between disposition of a class member’s rights
through a court’ s adjudication and disposition by private negotiation
between court-confirmed representatives and a class adversary. No
matter how carefully a court inquires the inquiry into the terms of a
proposed settlement, terms, a class-action settlement often does not
provide the court with the same type or quality of information as to
the fairness, reasonableness, and adequacy of the outcome for class
members that the court obtains in an adjudicated resolution. A
settlement can lack the assurance of justice that an adjudicated
resolution provides. carry the same reassurance of justice as an
adjudicated resolution. A settlement, moreover, may seek the greatest
benefit for the greatest number of class members by homogenizing
individual claims that have distinctively different values, harming
some members who would fare better in individual litigation.

Objectors may provide important support for the court’ sinquiry
review of a proposed settlement, but attempts to encourage and
support objectors may prove difficult. An opportunity to elect
exclusion after thetermsof aproposed settlement are known provides
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is a valuable protection against improvident settlement that is not
provided by an earlier opportunity to elect exclusion and that is not
reliably provided by the opportunity to object. The opportunity to opt
out of aproposed settlement may afford scant protection to individual
class members when there is little redistic alternative to class
litigation, other than by providing an incentive to negotiate a
settlement that — by encouraging classmembersto remaininthe class
— is more likely to win approval. In some settings, however, a
sufficient number of class members may opt out to support a
successor class action. The protection is quite meaningful asto The
decision of most class membersto remain in the class after they know
the terms of the settlement may provide a court added assurance that
the settlement is reasonable. This assurance may be particularly
valuable if class members whose have individual claims that will
support litigation by individual action, or by aggregation on some
other basis, including another class action; in such actions, the
decision of most class members to remain in the class may provide
added assurance that the settlement is reasonable. The settlement
agreement can be negotiated ontermsthat protect against therisk that
a party will become bound by an agreement that does not afford an
effective resolution of class claims by allowing any party to withdraw
from the agreement if a specified number of class members request
excluson. The negotiated right to withdraw protects the class
adversary against being bound to asettlement that doesnot deliver the
repose initially bargained for, and that may merely set the threshold
recovery that all subsequent settlement demands will seek to exceed.

The opportunity to request exclusion from aproposed settlement
is limited to members of a (b)(3) class. Exclusion may be requested
only by individual class members; no class member may purport to opt
out other class members by way of another class action. Members of
a (b)(1) or (b)(2) class may seek protection by objecting to
certification, the definition of the class, or the terms of the settlement.
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[ Alternative 1: Although the opportunity to elect exclusionfrom
the class after settlement terms are announced should apply to most
settlements, paragraph (3) allows the court to deny this opportunity
if there has been an earlier opportunity to elect exclusion and thereis
good cause not to allow a second opportunity. Because the
settlement opt-out is a valuable protection for class members, the
court should be especialy confident — to the extent possible on
preliminary review and before hearing objections— about the quality
of the settlement before denying the second opt-out opportunity.
Faith in the quality and motives of class representatives and counsel
i< not alone enough. But the circumstances may provide particularly
strong evidence that the settlement is reasonable. The facts and law
may have been well developed in earlier litigation, or through
extensive pretrial preparationintheclassactionitself. The settlement
may be reached at trial, or even after trial. Parallel enforcement
efforts by public agencies may provide extensive information. Such
circumstances may provide strong reassurances of reasonablenessthat
justify denial of an opportunity to elect exclusion. Denia of this
opportunity may increasethe prospect that the settlement will become
effective, establishing final disposition of the class claims.]

[Alternative 2: The decision whether to allow asecond approve
a settlement that does not allow a new opportunity to elect exclusion
isconfided to the court’ sdiscretion. Thecourt may makethisdecision
before directing noticeto the classunder Rule 23(e)(1)(B) or after the
Rule 23(e)(1)(C) hearing. Many factors may influence the court’s
decison. Among these are changes in the information available to
class members since expiration of the first opportunity to request
exclusion, and the nature of the individual class members claims.
The decision whether to permit a second opportunity to opt out
should turn on the court’s level of confidence in the extent of the
information available to evaluate the fairness, reasonableness, and
adequacy of the settlement. Some circumstances may present
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particularly strong evidence that the settlement is reasonable. The
facts and law may have been well developed in earlier litigation, or
through extensive pretria preparation in the class action itself. The
settlement may be reached at tria, or even after trial. Paralld
enforcement efforts by public agencies may provide extensive
information. The pre-settlement activity of class members or even
class representatives may suggest that any warranted objections will
be made. Other circumstances as well may enhance the court’s
confidence that a second opt-out opportunity is not needed.]

An opportunity to elect exclusion after settlement terms are
known, either astheinitial opportunity or a second opportunity, may
reduce the need to provide procedural support to rely upon objectors
to reveal deficiencies in a proposed settlement. Class members who
find the settlement unattractive can protect their own interests by
opting out of the class. Yet this opportunity does not mean that
objectors become unimportant. It may be difficult to ensurethat class
members truly understand settlement terms and the risks of litigation,
particularly in cases of much complexity. If most class membershave
small claims, moreover and lack meaningful aternatives to pursue
them, the decision to elect exclusion is more a symbolic protest than
ameaningful pursuit of aternative remedies.

The terms set for permitting a new second opportunity to elect
exclusion from the proposed settlement of a Rule 23(b)(3) class
action may address concerns of potential misuse. The court might
direct, for example, that class members who elect exclusion are
bound by rulings on the merits made before the settlement was
proposed for approval. Or the court might condition exclusiononthe
term that a class member who opts for exclusion will not participate
in any other class action pursuing claims arising from the same
underlying transactions or occurrences. Still other terms or
conditions may be appropriate.
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Paragraph (4). Subdivision (€)(4) confirms the right of class
members to object to a proposed settlement, voluntary dismissal, or
compromise. The right is defined in relation to a disposition that,
because it would bind the class, requires court approval under
subdivision (€)(1)(C). The court has discretion whether to provide
procedural support to an objector. If the disposition would not bind
the class, requiring approva only under the genera provisions of
subdivision (€)(1)(A), the court retains the authority to hear from
members of aclassthat might benefit from continued proceedingsand
to allow a new class representative to pursue class certification.
Objections may be made as an individual matter, arguing that the
objecting class member should not be included in the class definition
or is entitled to terms different than the terms afforded other class
members. Individually based objections amost inevitably come from
individual class members, but Unless anumber of class membersraise
objections, they are not likely to provide much information about the
overal reasonableness of the settlement unless there are many
individual objectors. Objections also may be made in terms that
effectivaly rely on class interests; the objector then is acting in arole
akinto therole played by acourt-approved classrepresentative. Such
class-based objections may be the only means available to provide
strong present the most effective adversary chalenges to the
reasonableness of the settlement. — the parties who have presented
the agreement for approval may be hard-put to understand the
possible failings of their own good-faith efforts. It seems likely that
in practice many objectors will argue in terms that seem to involve
invoke both individual and class interests.

A class member may appear and object without seeking
intervention. Many courts of appeals, however, have adopted arule
that recognizes standing to appeal only if the objector has won
intervention in the district court. See, e.q., In re Brand Name
Prescription DrugsAntitrust Litigation, 115 F.3d 456 (7th Cir. 1997).
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An objector who wishes to preserve the opportunity to appeal iswell
advised to seek intervention.

The important role objectors played by objectors may justify
substantial procedural support. The parties to the settlement
agreement may provide access to the results of all discovery in the
class action as ameans of facilitating appraisal of the strengths of the
class positions on the merits. If settlement is reached early in the
progress of the class action, however, there may be little discovery.
Discovery in — and even the actual dispositions of — paralld
litigation may provide alternative sources of information, but may not.
If an objector shows reason to doubt the reasonableness of the
proposed settlement, the court may alow discovery reasonably
necessary to support the objections. Discovery into the settlement
negotiation process should be alowed, however, only if the objector
makes a strong preliminary showing of collusion or other improper
behavior. Anobjector who winschangesin the settlement that benefit
the class may be entitled to attorney fees, either under a fee-shifting
statute or under the “common-fund” theory.

The need to support objectors may be reduced when class
members have an opportunity to opt out of the class after settlement
terms are set. The opportunity to opt out may arise because
settlement occurs before the first opportunity to elect exclusion from
a (b)(3) class, or may arise when a second opportunity to opt out is
afforded under Rule 23(e)(3).

The important rolethat is played by some objectors play in some
cases must be balanced against the risk that objections are made for
strategic purposes. Class-action practitionersoftenassert that agroup
of “professiona objectors’ has emerged, appearing to present
objections for strategic purposes unrelated to any desire to win
significant improvements in the settlement. An objection may be
ill-founded, yet exert a powerful strategic force. Litigation of an
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objection can be costly, and even a weak objection may have a
potential influence beyond what its merits would justify in light of the
inherent difficulties that surround review and approval of a class
settlement. Both initial litigation and appeal can deay
implementation of the settlement for months or even years, denying
the benefits of recovery to class members. Delayed relief may be
particularly serious in cases involving large financial losses or severe
personal injuries. It has not been possible to craft rule language that
distinguishes the motives for objecting, or that balances rewards for
solid objections with sanctions for unfounded objections. Courts
should be vigilant to avoid practices that may encourage unfounded
objections. Nothing should be done to discourage the cogent
objections that are an important part of the process, even when they
fail. But little should be done to reward an objection should not be
rewarded merely because it succeeds in winning some change in the
settlement; cosmetic changes should not become the occasion for on
the basis of insignificant or cosmetic changes in the settlement. fFee
awards that made on such grounds represent acquiescencein coercive
use of the objection process. The provisions of Rule 11 apply to
objectors, and courts should not hesitate to invoke Rule 11 in
appropriate cases.

Subdivision (e)(4)(B) requires court approval for withdrawal of
objections made under subdivison (e)(4)(A). Review follows
autometically if the objections are withdrawn on terms that lead to
modification of the settlement with the class. Review also isrequired
if the objector formally withdraws the objections. If the objector
simply abandons pursuit of the objection, the court may inquire into
the circumstances. A difficult uncertainty is created if the objector,
having objected, simply refrains from pursuing the objectionsfurther.
An objector should not be required to pursue objections after
concluding that the potential advantage does not justify the effort.
Review and approval should be required if the objector surrendered
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the objections in return for benefitsthat would not be available to the
objector under the settlement terms available to other class members.
The court may inquire whether such benefits have been accorded an
objector who seems to have abandoned the objections. An objector
who receives abenefit should be treated aswithdrawing the objection
and may retain the benefit only if the court approves.

Approval under paragraph (4)(B) may be given or denied with
little need for further inquiry if the objection and the disposition go
only to a protest that the individual treatment afforded the objector
under the proposed settlement is unfair because of factors that
distinguishthe objector fromother classmembers. Greater difficulties
arise Different considerations may apply if the objector has protested
that the proposed settlement is not fair, reasonable, or adequate on
grounds that apply generaly to a class or subclass.as to the class.
Such objections, which purport to represent class-wideinterests, may
augment the opportunity for obstruction or delay., and purport to
represent class interests. The objections may be If such objections
are surrendered ontermsthat do not affect the class settlement or the
objector’s participation in the class settlement, the court often can
approve withdrawal of the objections without elaborate inquiry. In
some situations unusual circumstances, the court may fear that other
potential objectors have relied on the objections already made and
seek some means provide an opportunity for others to appear to
replace the defaulting objector. Inmost circumstances, however, the
court should allow an objector to abandon the objections. an objector
should be free to abandon the objections, and the court can approve
withdrawal of the objections without elaborate inquiry.

Quite different problems arise if settlement of an objection
provides the objector alone terms that are more favorable than the
terms generally available to other class members. An illustration of
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the problemsis provided by Duhaime v. John Hancock Mut. LifeIns.
Co., 183 F.3d 1 (1st Cir. 1999). The different terms may reflect
genuine distinctions between the objector’ s position and the positions
of other class members, and make up for an imperfection in the class
or subclass definition that lumped al together. Different terms,
however, may reflect the strategic value that objections can have. So
long as an objector is objecting on behalf of the class, it isappropriate
to impose on the objector a fiduciary duty to the class similar to the
duty assumed by anamed class representative. The objector may not
seize for private advantage the strategic power of objecting. The
court should approve terms more favorable than those applicable to
other class members only on ashowing of areasonablerelationship to
facts or law that distinguish the objector’ s position from the position
of other class members.

Once an objector appeals, control of the proceeding lies in the
court of appeals. The court of appeas may undertake review and
approval of a settlement with the objector, perhaps as part of appeal
settlement procedures, or may remand to the district court to take
advantage of the district court’s familiarity with the action and
Settlement.

Subdivision (g). Subdivision (g) is new. It responds to the
reality that the selection and activity of class counsel are often
critically important to the successful handling of a class action. Yet
until now the rule has said nothing about either the selection or
responsibilities of class counsal. Until now, courts have scrutinized
proposed class counsel as well asthe class representative under Rule
23(8)(4). This experience has recognized the importance of judicial
evaluation of the proposed lawyer for the class, and this new
subdivision builds on that experience rather than introducing an
entirely new element into the class certification process. Rule
23(a)(4) will continue to call for scrutiny of the proposed class
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representative, while this subdivision will guide the court in assessing
proposed class counsel as part of the certification decision. This
subdivision recognizes the importance of class counsel, states their
obligation to represent the interests of the class, and provides a
framework for selection of class counsel. The procedure and
standards for appointment vary depending on whether there are
multiple applicants to be class counsel. The new subdivisionlt also
provides a method by which the court may make directions from the
outset about the potential fee award to class counsel in the event the
action is successful.

Paragraph (1) setsout the basic requirement that class counsel be
appointed if aclassis certified and articulates the obligation of class
counsel to represent the interests of the class, as opposed to the
potentialy conflicting interests of individual class members. It also
sets out the factors the court should consider in assessing proposed
class counsdl.

Paragraph (1)(A) requiresthat the court appoint class counsel to
represent the class. Class counsel must be appointed for all classes,
including each subclass that if the court certifies subclasses to
represent divergent interests.

Ordinarily, the court would appoint class counsel at the same
time that it certifiesthe class. Asamatter of effective management of
the action, however, it may be important for the court to designate
attorneys to undertake some responsibilities during the period before
class certification. This need may be particularly apparent in casesin
which there is parallel individual litigation, or those in which there is
more than one class action on file. In these circumstances, it may be
desirable for the court to designate lead or liaison counsel during the
pre-certification period.
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Paragraph (1)(A) does not apply if “a statute provides
otherwise.” Thisrecognizesthat provisions of the Private Securities
Litigation Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737
(1995) (codified in various sections of 15 U.S.C.), contain directives
that bear on selection of alead plaintiff and the retention of counsel.
This subdivision does not purport to supersede or to affect the
interpretation of those provisions, or any similar provisions of other
legidation.

Paragraph 1(B) recognizesthat the primary responsibility of class
counsel, resulting from appointment as class counsdl, is to represent
the best interests of the class. The class comes into being due to the
action of the court in granting class certification, and class counsel are
appointed by the court to represent the class. The rule thus
establishes defines the scope and nature of the obligation of class
counsel, an obligation resulting fromthe court’ s appointment and one
that may be different from the customary obligations of counsel to
individual clients. See American Law |nstitute, Restatement (Third)
of the Law Governing Lawyers, 8 128 comment d(iii) (2000); Bash v.
Firsgmark Sandard Life Ins. Co., 861 F.2d 159, 161 (7th Cir. 1988)
(“conflicts of interest are built into the device of the class action,
where a single lawyer may be representing a class consisting of
thousands of persons not all of whom will have identical interests or
views’).

For these reasons, the customary rules that govern conflicts of
interest for attorneys must sometimes operate in a modified manner
in class actions; individual class members cannot insist on the
complete fealty from counsel that may be appropriate outside the
class action context. See Lazy Oil Co. v. Witco Corp., 166 F.3d 581,
584, 589-90 (3d Cir.), cert. denied, 528 U.S. 874 (1999) (adopting a
“balanced approach” to attorney-disgualification motionsin the class
action context, and noting that the conflict rules do not appear to have
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been drafted with class action procedures in mind and that they may
even be at odds with the policies underlying the class action rules); In
re Agent Orange Product Liability Litigation, 800 F.2d 14, 19 (2d
Cir. 1986) (“the traditional rules that have been developed in the
course of attorneys representation of the interests of clients outside
the class action context should not be mechanically applied to the
problems that arise in the settlement of class action litigation”); Inre
Corn Derivatives Antitrust Litigation, 748 F.2d 157, 164 (3d Cir.
1984) (Adams, J., concurring); see also Pettway v. American Cast
Iron Pipe Co., 576 F.2d 1157, 1176 (5th Cir. 1978), cert. denied, 439
U.S. 1115 (1979) (“when a potentia conflict arises between the
named plaintiffs and the rest of the class, the class attorney must not
allow decisions on behalf of the class to rest exclusively with the
named plaintiffs’).

Class representatives may or may not have apreexisting attorney-
client relationship with class counsel, but aAppointment as class
counsel means that the primary obligation of counsel is to the class
rather than to any individual members of it. The classrepresentatives
do not have an unfettered right to “fire” class counsel, who is
appointed by the court. See Maywalt v. Parker & Parsley Petroleum
Co., 67 F.3d 1072, 1078-79 (2d Cir. 1995). In the same vein, the
classrepresentativescannot command classcounsel to accept or reject
a settlement proposal. To the contrary, class counsel must has the
obligation to determine whether seeking the court’s approval of a
settlement would be in the best interests of the class as a whole.
Approval of such a settlement, of course, depends on the court’s
review under Rule 23(e).

Until appointment as class counsel, an attorney does not
represent the class in away that makes the attorney’s actions legally
binding on class members. Counsal who have established an
attorney-client relationship with certain class members, and those
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who have been appointed lead or liaison counsel as noted above, may
have authority to take certain actions on behalf of some class
members, but authority to act officialy in away that will legally bind
the class can only be created by appointment as class counsel.

Before certification, counsel may undertakeactionstentatively on
behalf of the class. One frequent example is discussion of possible
settlement of the action by counsel before the classis certified. Such
pre-certification activities anticipate later appointment as class
counsel, and by later applying for such appointment counsedl is
representing to the court that the activitieswere undertakeninthe best
interests of theclass. By presenting such apre-certification settlement
for approval under Rule 23(e) and seeking appointment as class
counsel, for example, counsal representsthat the settlement provisions
are fair, reasonable, and adequate for the class.

Paragraph (1)(C) Paragraph (2)(B) articulates the basic
responsibility of the court in selecting class counsel -- to appoint class
counsel an attorney who will provide assure the adequate
representation called for by paragraph (1)(B). It identifies three
criteriathat must be considered and invites the court to consider any
other pertinent matters. Although couched in terms of the court’s
duty, the listing also informs counsel seeking appointment about the
topics that should be addressed in an application for appointment or
on which they need to inform the court. As indicated above, this
information may be included in the motion for class certification.

The court may direct potential classcounsel to provide additional
information about the topics mentioned in paragraph (1)(C)(2)(B) or
about any other relevant topic. For example, the court may direct
applicants counsel seeking appointment as class counsel to informthe
court concerning any agreementsthey have made about a prospective
award of attorney fees or nontaxable costs, as such agreements may
sometimes be significant in the selection of class counsel. The court
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might also direct that potential class counsel indicate how whether
they represent parties or a class in parallel litigation that might be
coordinated or consolidated with the action before the court.

The court may aso direct counsel to propose terms for a
potential award of attorney feesand nontaxable costs. As adoption of
Rule 23(h) recognizes, aAttorney fee awards are an important feature
of class action practice, and attention to this subject from the outset
may often be a productive technique for dealing with these issues.
Paragraph (2)(C) therefore authorizes the court to provide directions
about attorney feesand costs when appointing classcounsel. Because
there will be numerous class actions in which this information is not
likely to be useful in selecting class counsel or to provide criteria for
an order under paragraph (2)(C), the court need not consider it in all
class actions. But the topic is mentioned in the rule because of its
frequent importance, and courts should be alert to whether it is useful
to direct counsel to provide such information.

Some information relevant to class counsel appointment may
involve matters that include adversary preparation in a way that
should be shielded from disclosure to other parties. An appropriate
protective order may be necessary to preserve confidentiality. Full
reports on anumber of the subjectsthat areto be covered incounsdl’s
submissions to the court may often reveal information that should not
be available to the class opponent or to other parties. Examples
include the work counsel has done in identifying potential claims, the
resources counsd will commit to representing the class, and proposed
terms for attorney fees. In order to safequard this confidential
information, the court may direct that these disclosures be made under
seal and not revealed to the class adversary.

In addition, the court may make orders about how the selection
process should be handled. For example, the court might direct that
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separate applicationsbefiled rather than asingle application on behalf
of a consortium of attorneys.

In evaluating prospective class counsel, the court should weigh
all pertinent factors. No single factor should necessarily be
determinative in agiven case. The fact that a given attorney filed the
instant action, for example, might not weigh heavily in the decision if
that lawyer had not done significant work identifying or investigating
claims. For example, tThe resources counsel will commit to the case
must be appropriate to its needs, of course, but the court should be
careful not to limit consideration to lawyers with the greatest
resources.

If, after review of all applicants potential class counsel, the court
concludesthat nonewould beis satisfactory class counsdl, it may deny
class certification, reject all applications, recommend that an
application be modified, invite new applications, or make any other
appropriate order regarding selection and appointment of class
counsel.

Paragraph (2). Thisparagraph setsout the procedurethat should
be followed in appointing class counsel. Although it affords
substantial flexibility, it is intended to provides the a framework for
appointment of class counsdl in all class actions. For counsel who
filed the action, the materials submitted in support of the motion for
class certification may suffice to justify appointment so long as the
information described in paragraph (g)(1)(C)(2)(B) is included. If
there are oOther applicants, they attorneys seeking appointment as
class counsel would ordinarily would have to file aformal application
detailing their suitability for the position.

In a plaintiff class action the court usually would ordinarily
appoint as class counsel only an attorney or attorneys who have has
sought appointment. Different considerations may apply in defendant
class actions.
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The court is not limited to attorneys who have sought
appointment in selecting class counsdl for a defendant class. The
authority of the court to certify a defendant class cannot depend on
the willingness of counsel to apply to serve as class counsal. The
court has a responsibility to appoint appropriate class counsdl for a
defendant class, and paragraph (2)(B) authorizes it to €elicit needed
information from potential class counsel to inform its determination
whom to appoint.

The rule states that the court should appoint “an attorney” as
“class counsel.” In many instances, the applicant this will be an
individual attorney. In other cases, however, appointment will be
sought on behalf of an entire firm, or perhaps of numerous attorneys
who are not otherwise affiliated but are collaborating on the action
will apply. No rule of thumb exists to determine when such
arrangements are appropriate; the objective is to ensure adequate
representation of the class. 1n evaluating such applications, the court
should therefore be alert to the need for adequate staffing of the case,
but also to the risk of overstaffing or an ungainly counsel structure.
One possibility that may sometimes be relevant to whether the court
appoints a coalition is the alternative of competition for the position
of class counsel. If potentially competing counsel have joined forces
to avoid competition rather than to provide needed staffing for the
case, the court might properly direct that they apply separately. See
Inre Oracle Securities Litigation, 131 F.R.D. 688 (N.D. Cal. 1990)
(counsel who initially vied for appointment as lead counsel resisted
bidding against each other rather than submitting a combined
application, and submitted competing bids only under pressure from
the court).

Paragraph (2)(A) authorizes the court to designate interim
counsel during the pre-certification period if necessary to protect the
interests of the putative class. Rule 23(c)(1)(B) directsthat the order
certifying the class include appointment of class counsel. Before
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classcertification, however, it will usually beimportant for anattorney
to take action to prepare for the certification decison. The
amendment to Rule 23(c)(1) recognizes that some discovery is often
necessary for that determination. It also may beimportant to make or
respond to motions before certification. Settlement may be discussed
before certification. Ordinarily, such work is handled by the lawyer
who filed the action. In some cases, however, there may berivalry or
uncertainty that makes formal designation of interim counse
appropriate. Rule 23(g)(2)(A) authorizes the court to designate
interim counsel to act on behalf of the putative class before the
certification decisionismade. Failure to make theformal designation
does not prevent the attorney who filed the action from proceeding in
it. Whether or not formally designated interim counsel, an attorney
who acts on behalf of the class before certification must act in the best
interests of the class as a whole. For example, an attorney who
negotiates a pre-certification settlement must seek a settlement that is
fair, reasonable, and adequate for the class.

Rule 23(c)(1) provides that the court should decide whether to
certify the class “at an early practicable time,” and directs that class
counsel should be appointed in the order certifying the class. 1nsome
cases, it may be appropriate for Paragraph (2)(BA) providesthat the
court to may allow a reasonable period after commencement of the
action for filing applications to serve as class counsel. The primary
ground for deferring appointment would be that there is reason to
anticipate competing applicationsto serve as class counsel. Examples
might include instances in which more than one class action has been
filed, or in which other attorneys have filed individual actions on
behalf of putative class members. The purpose of facilitating i< to
permit the filing of competing applications in such acaseisto afford
the best possible representation for the class. Another possible reason
for deferring appointment would be that the initial applicant was
found inadequate, but it seems appropriate to permit additional
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applicationsrather than deny class certification., but in someinstances
deferring appointment would not be justified. The principal example
would be actions in which a proposed settlement has been negotiated
before the class action is filed, justifying prompt review of the
proposed settlement under Rule 23(e). Except in such situations, the
court should ordinarily defer the appointment for a period sufficient
to permit competing counsel to apply.

This provision should not often present difficulties; recent reports
indicate that ordinarily consderable time elapses between
commencement of the action and ruling on certification. See T.
Willging, L. Hooper & R. Niemic, Empirical Sudy of Class Actions
in Four Federal Digtrict Courts 122 (FIC 1996) (median time from
filing of complaint to ruling on class certification ranged from 7
months to 12.8 monthsin four districtsstudied). Moreover, the court
may take account of the likelihood that there will be competing
applications, perhapsreflecting onthe nature of the action or specifics
that indicate whether there are likely to be other applicants, in
determining whether to defer resolution of class certification. All of
these factors would bear on when a class certification decision is
“practicable’” under Rule 23(c)(1).

Paragraph (2)(B) states the basic standard the court should use
in deciding whether to certify the classand appoint classcounsel inthe
single applicant situation -- that the applicant be able to provide the
representation called for by paragraph (1)(B) in light of the factors
identified in paragraph (1)(C).

If therearemultiple adequate applicants, paragraph (2)(B) directs
the court to select the class counsel best ableto represent theinterests
of the class. This decision should also be made using the factors
outlined in paragraph (1)(C), but in the multiple applicant situation
the court isto go beyond scrutinizing the adequacy of counsel and
make a comparison of the strengths of the various applicants. As
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with the decision whether to appoint the sole applicant for the
position, no single factor should be dispositive in selecting class
counsel in cases in which there are multiple applicants. The fact that
agiven attorney filed theinstant action, for example, might not weigh
heavily in the decision if that lawyer had not done significant work
identifying or investigating claims. Depending on the nature of the
case, one important consideration might be the applicant’s existing
attorney-client relationship with the proposed class representative.

Paragraph (2)(C) builds on the appointment process by
authorizing the court to include provisions regarding attorney feesin
the order appointing class counsel. Courts may find it desirable to
adopt guidelines for fees or nontaxable costs, or a method of
monitoring classcounseal’ sperformancethroughout thelitigation. See
Gunter v. Ridgewood Energy Corp., 223 F.3d 190, 201-02 n.6 (3d
Cir. 2000); Report of the Federal Courts Study Committee 104 (1990)
(recommending provision of advance guidelines in appropriate cases
regarding such items asthe level of attorney involvement that will be
compensated). Ordinarily these provisons would be limited to
tentative directionsregarding the potential award of attorney feesand
nontaxable costs to class counsal. 1n some instances, however, they
might affect potential motions for attorney fees by other attorneys.

The court also might find it helpfulto direct class counsel to
report to the court at regular intervals onthe effortsundertakeninthe
action, to . Courtsthat employ this method have found it an effective
way to assess the performance of class counsel. It may also facilitate
the court’slater determination of areasonable attorney fee. , without
having to absorb and evaluate a mountain of records about conduct of
the case that would have been more digestible in smaller doses.
Particularly if the court has directed potential class counsdl to provide
information on agreements with others regarding fees at the time of
appointment, it might be desirable also to direct that class counsel
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notify the court if they enter into such agreements after appointment.
Because such reports may reveal confidentia information, however,
it may be appropriate that they be filed under seal.

The rule does not set forth any hearing or finding requirements
regarding appointment of classcounsel. Becauseappointment of class
counsel isordinarily afeature of class certification, and therefore may
be subject to an immediate appeal under Rule 23(f), district courts
should ensure an adequate record of the basis for their decisions
regarding selection of class counsal.

Subdivision (h). Subdivision (h) is new. Fee awards are a
powerful influence on the way attorneys initiate, develop, and
conclude class actions. See RAND Institute for Civil Justice, Class
Action Dilemmas, Executive Summary 24 (1999) (stating that “what
judges do is the key to determining the benefit-cost ratio” in class
actions, and that salutary results followed when judges “took
responsibility for determining attorney fees’). Class action attorney
feeawardshave heretofore been handled, along with al other attorney
fee awards, under Rule 54(d)(2), but that ruleis not addressed to the
particular concerns of class actions. This subdivision provides a
framework for fee awards in class actions. It is designed to work in
tandem with new subdivision (g) on appointment of class counsd,
which may afford an opportunity for the court to provide an early
framework for an eventual fee award, or for monitoring the work of
class counsel during the pendency of the action. In cases subject to
court approval under Rule 23(e), that review processwould ordinarily
proceed in tandem with consideration of class counsel’ s fee motion.

Subdivision (h) applies to “an action certified as a class action.”
This is intended to includes cases in which there is a simultaneous
proposal for classcertification and settlement even though technically
the class may not be certified unlessthe court approvesthe settlement
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pursuant to review under Rule 23(e). When a settlement isproposed

for Rule 23(e) approval, either after certification or with arequest for
certification, As noted below, in these situations the notice to class
members about class counsel’s fee motion would ordinarily
accompany the noticeto the class about the settlement proposal itself.
Deferring the filing of class counsel’ s fee motion until after the Rule
23(e) review is completed would therefore usually be wasteful.

This subdivision does not undertake to create any new grounds
for an award of attorney fees or nontaxable costs. Instead, it applies
when such awards are authorized by law or by agreement of the
parties. Against that background, it provides aformat for all awards
of attorney fees and nontaxable costs in connection with a class
action, not only the award to class counsal. In some situations, there
may be a basis for making an award to other counsel whose work
produced abeneficial result for the class, such as attorneyswho acted
for the class before certification but were not appointed sought
appointment as class counsel but were not appointed, or attorneys
who represented objectorsto aproposed settlement under Rule 23(e)
or to the fee motion of class counsel. See, e.q., Gottlieb v. Barry, 43
F.3d 474 (10th Cir. 1994) (fee award to objectorswho brought about
reduction in fee awarded from settlement fund); White v. Auerbach,
500 F.2d 822, 828 (2d Cir. 1974) (objectors entitled to attorney fees
for improving settlement). Other situations in which fee awards are
authorized by law or by agreement of the parties may exist.

This subdivision authorizes an award of “reasonable” attorney
fees and nontaxable costs. This is the customary term for
measurement of fee awards in cases in which counsel may obtain an
award of fees under the “common fund” theory that appliesin many
class actions, and is used in many fee-shifting statutes. See, e.q., 7B
C. Wright, A. Miller & M. Kane, Fed. Prac. & Pro. § 1803 at 507-08.
Depending on the circumstances, courts have approached the
determination of what is reasonable in different ways. See generally
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A. Hirsch & D. Sheehey, Awarding Attorneys Fees and Managing
Fee Litigation (Fed. Jud. Ctr. 1994). In particular, there is some
variation among courts about whether in “common fund” cases the
court should use the lodestar or a percentage method of determining
what fee is reasonable. See Powers v. Eichan, 229 F.3d 1249 (9th
Cir. 2000) (district court did not abuse its discretion by using
percentage method); Goldberger v. Integrated Resources, Inc., 209
F.3d 43 (2d Cir. 2000) (in common fund cases the district court may
use either the lodestar or the percentage approach); Johnson v.
Comerica Mortgage Corp., 83 F.3d 241, 244-46 (8th Cir. 1996)
(district court has discretion to select either percentage or lodestar
approach); Camden | Condominium Ass n v.Dunkle, 946 F.2d 768
(11th Cir. 1991) (percentage approach is supported by “better
reasoned” authority). Ultimately the courts may conclude that a
combination of methods — lodestar and percentage — should be
employed in ablended manner to provide the best possible assessment
of areasonablefee. Therule doesnot attempt to resolve the question
whether the lodestar or percentage approach, or some blending of the
two, should be viewed as preferable, leaving that evolving
determination to the courts.

Activejudicial involvement in measuring fee awardsis singularly
important to the proper operation of the class-action process.
Continued reliance on caselaw development of fee-award measures
does not diminish the court’s responsibility. In a class action, the
district court must ensure that the amount and mode of payment of
attorney fees are fair and proper whether the fees come from a
common fund or are otherwise paid. Even in the absence of
objections, the court bears this responsibility.

Although the rule does not attempt to supplant caselaw
developments on fee measurement, it is premised on the singular
importance of judicia review of fee awards to the healthy operation
of the class action process. Ultimately the class action is a creation



FEDERAL RULES OF CIVIL PROCEDURE 85

of equity for which the courts bear a specia responsibility. See 7B
Fed. Prac. & Pro. 8 1803 at 494 (“The court’ s authority to reimburse
the partiesstemsfromthefact that the class action deviceisacreature
of equity and the allowance of attorney-related costs is considered
part of the historic equity power of the federal courts.”). “In aclass
action, whether the attorneys’ fees come from a common fund or are
otherwise paid, the district court must exercise its inherent authority
to assurethat the amount and mode of payment of attorneys feesare
fair and proper.” Zucker v. Occidental Petroleum Corp., 192 F.3d
1323, 1328 (9th Cir. 1999); see also In re Cendant Corp. PRIDES
Litigation, 243 F.3d 722, 730 (3d Cir. 2001) (referring to “the specia
position of the courts in connection with class action settlements and
attorneys fee awards’). Accordingly, “a thorough review of fee
applications isrequired in al class action settlements.” InreGeneral
Motors Corp. Pick-Up Truck Fuel Tank Litigation, 55 F.3d 768, 819
(3d Cir.), cert. denied, 516 U.S. 824 (1995). Indeed, improved
judicial shouldering of this responsibility may be a key element in
improving the class action process. See RAND, Class Action
Dilemmas, supra, at 33 (“Thesinglemost important action that judges
can take to support the public goals of class action litigation is to
reward class action attorneys only for lawsuits that actually
accomplish something of value to class members and society.”).

Courts discharging this responsibility have looked to focused on
a variety of factors. Indeed, in many circuits there is already a
recognized list of factorsthe district courts are to addressin deciding
fee motions. Without attempting to list al that properly might be
considered, it may be helpful to identify some that are often important
in class actions.

One fundamental focus is the result actualy achieved for class
members, a basic consideration in any case in which fees are sought
on the basis of a benefit achieved for class members. See RAND,
Class Action Dilemmas, supra, at 34-35. The Private Securities
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Litigation Reform Act of 1995 explicitly makes this factor a cap for
a fee award in actions to which it applies. See 15 U.S.C. 88 77z-
1(a)(6); 78u-4(a)(6) (fee award should not exceed a “reasonable
percentage of the amount of any damages and prejudgment interest
actualy paid to the class’). For a percentage approach to fee
measurement, results achieved is the basic starting point.

In many instances, the court may need to proceed with care in
assessing the value conferred on class members. Settlement regimes
that provide for future payments, for example, may not result in
significant actual payments to class members. Inthisconnection, the
court may need to scrutinize the manner and operation of any
applicable claims procedure. 1n some cases, it may be appropriate to
defer some portion of the fee award until actual payouts to class
members are known. Settlements involving nonmonetary provisions
for class members also deserve careful scrutiny to ensure that these
provisions have actual valueto the class. “Coupon” settlements may
call for careful scrutiny to verify the actual value to class members of
the resulting coupons. If there is no secondary market for coupons,
and if there are significant limitations on using them, a substantial
discount may be appropriate. It may be that only unusual
circumstances would make it appropriate to value the settlement as
the sum of the face value of all coupons. On occasion the court’s
Rule 23(e) review will provide asolid basisfor thissort of evaluation,
but in any event it is also important to assessing the fee award for the
class.

At the same time, it isimportant to recognize that in some class
actions the monetary relief obtained is not the sole determinant of an
appropriate attorney fees award. Cf. Blanchard v. Bergeron, 489
U.S. 87, 95 (1989) (cautioning in an individual case against an
“undesirable emphasis’ on “the importance of the recovery of
damages in civil rights litigation” that might “shortchange efforts to
seek effective injunctive or declaratory relief”).
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Courts aso regularly consider the time counsd reasonably
expended on the action -- the lodestar analysis. Even a court that
initially uses a percentage approach might well choose to “cross-
check” that initial determinationwith consideration of thetime needed
for the action. Similarly, acourt that beginswith alodestar approach
may also emphasize the results obtained in deciding whether the
resulting lodestar figure would be a reasonable award. The attorney
work to be considered under this factor would include pre-
appointment efforts of attorneys appointed as class counsel. This
analysis would ordinarily also take account of the professional quality
of the representation.

Any objections submitted pursuant to paragraph (2) should also
be considered. Often these objections would shed light on topics
addressed by the other factors. Sometimes objectors will provide
additional information to the court. Owing to the court’ s special duty
for supervising fee awards in class actions, however, it has been held
that the absence of objections does not relieve the court of its
responsibility for scrutinizing the fee motion. See Zucker v.
Occidental Petroleum Corp., 192 F.3d 1323, 1328-29 (9th Cir. 1999)
(“This duty of the court exists independently of any objection.”).

The risks borne by class counsel are aso often considered in
setting an appropriate fee in common fund cases. 1n some cases, the
probability of a successful result may be very high, making any
enhancement of the fee on this ground inappropriate. But whenthere
is a significant risk of nonrecovery, that factor has sometimes been
important in determining the fee, or in interpreting the lodestar as a
cross-check on the fee determined by the percentage method.

Any terms proposed by counsel in seeking appointment as class
counsel, and any directions or orders made by the court in connection
with appointing class counsel, under Rule 23(g) should also weigh
heavily in making afee award on an eventual fee award. The process
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of appointing class counsel under Rule 23(g) contemplates that these
topics will often be considered at that point, and the resulting
directives should provide a starting point for fee motions under this
subdivision.

Courts have also given weight to agreements among the parties
regarding the fee motion, and to agreements between class counsel
and others about the fees claimed by the motion. Rule 54(d)(2)(B)
provides: “If directed by the court, the motion shall also disclose the
terms of any agreement with respect to feesto be paid for the services
for which claim ismade.” The agreement by a settling party not to
oppose a fee application up to a certain amount, for example, is
worthy of consideration, but the court remains responsible to
determineareasonablefee. “Side agreements’ regarding feesprovide
at least perspective pertinent to an appropriate fee award other factors
such asthe contingency of the representation and financial risks borne
by class counsel. These agreements may sometimes indicate that
others are reaping a windfall due to a substantial award while class
counsel are not significantly compensated for their efforts. If that
appears to be true, the court may have authority to make appropriate
adjustments.

In addition, courts may take account of the fees charged by class
counsel or other attorneys for representing individual claimants or
objectors in the case. The court-awarded fee will often not be the
only fee earned by class counsel or by other attorneys in connection
with the action. Class counsel may have fee agreements with
individual class members, while other class members may have fee
agreements with their own lawyers. In determining a fee for class
counsel, the court’ sobjectiveisto ensure an overall feethat isfair for
counsel and equitable within the class. In some circumstances
individual fee agreements between class counsel and class members
might have provisions inconsistent with those goals, and the court
might determine that adjustments in the class fee award were
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necessary as a result. In other circumstances, the court might
determine that fees called for by contracts between class membersand
other lawyers would either deplete the funds remaining to pay class
counsel, or deplete the net proceeds for class members, in ways that
call for adjustment.

Courts have dso referred to the awards in smilar casesfor aid in
determining a reasonable fee award. See, e.q., In re Cendant Corp.
PRIDES Litigation, 243 F.3d 722, 737-38 (3d Cir. 2001) (including
chart of attorney fee awards in cases in which the common fund
exceeded $100 million).

Finally, it isimportant to scrutinize separately the application for
anaward covering nontaxable costs. These charges can sometimesbe
considerable. They may often be suitable for initial prospective
regulation through If costs were addressed in the order appointing
classcounsel. SeeRule23(g)(2)(C). If so, those directives should be
a presumptive starting point in determining what is an appropriate
award. In any event, the court ought only authorize payment of
nontaxable costs that are reasonable.

Paragraph (1). Any claimfor an award of attorney fees must be
sought by motion under Rule 54(d)(2), which invokes the provisions
for timing of appeal in Rule 58 and Appellate Rule 4. but Oowing to
the distinctive features of class action fee motions, however, the
provisions of this subdivision control disposition of fee motions in
class actions, while Rule 54(d)(2) appliesto matters not addressed in
this subdivision. As noted above, this includes awards not only to
class counsel, but to any other attorney who seeks an award for work
in connection with the class action.

The court should direct when the fee motion must be filed. For
motions by class counsel in cases subject to court review of a
proposed settlement under Rule 23(e), it would ordinarily be
important to require the filing of at least the initial motion in time for
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inclusion of information about the motion in the notice to the class
about the proposed settlement that is required by Rule 23(e). It may,
however, be sensible in some such cases to defer filing of some
supporting materials until alater date. In caseslitigated to judgment,
the court might also order want class counsel’s motion to be filed on
file promptly so that notice to the class under this subdivision (h) can
be given. If other counsel will seek awards, a different schedule may
be appropriate. For example, if fees are sought by an objector to the
proposed settlement, or by an objector to afee motion, it isimportant
to alow sufficient time after the ruling on the objection for the fee
motion to be filed.

Besides service of the motion on all parties, notice of class
counsel’s motion for attorney fees must be “directed to the class “in
a reasonable manner.” is required with regard to class counsel’s
motion for attorney fees. Because members of the class have an
interest inthe arrangementsfor payment of class counsel whether that
payment comes from the class fund or is made directly by another
party, noticeisrequired in all instances. As noted above, iln casesin
which settlement approval is contemplated under Rule 23(e), the
notice of regarding classcounsel’ sfee motion should ordinarily would
be combined with notice of the proposed settlement, and theprovision
regarding notice to the classis paralel to the requirements for notice
under Rule23(e). Inadjudicated classactions, the court may calibrate
the notice to avoid undue expense while assuring that a suitable
proportion of class members are likely to be apprised of the fee
motion.

Paragraph (2). A class member and any party from whom
payment is sought may object to the fee motion. Other parties— for
example, nonsettling defendants — may not object because they lack
ahave no sufficient interest in the amount the court awards. Therule
does not specify atime limit for making an objection. , but it would
usually beimportant to set one. In setting the date objectionsare due,
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the court should provide sufficient time after the full fee motionison
file to enable potential objectors to examine the motion. If a class
member wishesto preserve the right to appeal should an objection be
rejected, it may be necessary for the class member to seek to intervene
in addition to objecting.? For those purposes, an objection would
ordinarily have to be made formally by filing in court, rather than by
letter to counsel or the court.

The court may allow an objector discovery relevant to the
objections. Indetermining whether to alow such discovery, the court
should weigh the need for the information against the cost and delay
that would attend discovery. See Rule 26(b)(2). One factor in
determining whether to authorize discovery is would be the
completeness of the material submitted in support of the fee motion,
which dependsin part on the fee measurement standard applicable to
the case. If the motion provides thorough information, the burden
should be on the objector to justify discovery to obtain further
information. Unlimited discovery is not a usual feature of fee
disputes. See In re Thirteen Appeals Arising out of the San Juan
DuPont Plaza Hotel Fire Litigation, 56 F.3d 295, 303-04 (1st Cir.
1995).

Paragraph (3). Whether or not there are formal objections, the
court must determine whether afee award is justified and, if so, set
areasonable fee. The rule does not require a formal hearing in all
cases. The form and extent of a hearing , leaving the question
whether to hold ahearing to depend on the circumstances of the case.
The rule does require See Sveeny v. Athens Regional Medical Cir.,

2 This sentence may need to be revisited after the Supreme
Court decides Devlin v. Scardelletti, No. 01-417, 122 S.Ct. 663
(cert. granted, Dec. 10, 2001, in Scardelletti v. Debarr, 265 F.3d
195 (4th Cir. 2001)).
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917 F.2d 1560, 1566 (11th Cir. 1990) (“[T]he more complex the
disputed factual issues, the more necessary it is for the court to hold
an evidentiary hearing.”). In order to permit adequate appellate
review, the court must make findings and conclusions under Rule
52(a). See Inre Cendant Corp. PRIDES Litigation, 243 F.3d 722,
731 (3d Cir. 2001) (“the cases make clear that reviewing courtsretain
an interest -- amost specia and predominant interest -- inthe fairness
of class action settlements and attorneys fee awards’); Gunter v.
Ridgewood Enerqy Corp., 223 F.3d 190, 196 (3d Cir. 2000) (“it is
incumbent upon adistrict court to make its reasoning and application
of the fee-awards jurisprudence clear, so that we, as a reviewing
court, have a sufficient basis to review for abuse of discretion”).

Paragraph (4). By incorporating Rule 54(d)(2), this provision
givesthe court broad authority to obtain assistance in determining the
appropriate amount to award. If a master isto be used to assist in
resolving the basic question whether an award should be made to
certain moving parties, the appointment must be made under Rule 53.
If the court needs assistance in compiling or analyzing detailed datato
determine areasonable award, thisoptionisavailable. See Report of
the Federal Courts Study Committee 104 (1990) (recommending
consideration of using magistrate judges or special masters astaxing
masters). In deciding whether to direct submission of such questions
to a special master or magistrate judge, the court should give
appropriate consideration to the cost and delay that such a process
might would entail.




10

11

12

13

FEDERAL RULES OF CIVIL PROCEDURE

93




14
15

16

17

18

19

20

21

22

23

24

25

26

27

28

94

FEDERAL RULES OF CIVIL PROCEDURE

Rule 51. Instructions to Jury; Objections; Preserving a
Claim of Error

(a) Requedts.

(1) A party may, at the close of the evidence or at an

earlier reasonable time that the court directs, file and

furnish to every other party written reguests that the

court instruct the jury on the law as set forth in the

requests.

(2) After the close of the evidence, a party may:

(A) file requests for instructions on issues that

could not reasonably have been anticipated at an

earlier timefor requests set under Rule51(a)(1), and

(B) with the court’s permisson file untimely

requests for instructions on any issue.

(b) Instructions. The court:
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(1) _must inform the parties of its proposed instructions

and proposed action on the requests before instructing

the jury and before final jury arguments;

(2) must givethe partiesan opportunity to object onthe

record and out of the jury’'s hearing to the proposed

instructions _and actions on_requests before the

instructions and arguments are delivered; and

(3) may instruct the jury at any time after trial begins

and before the jury is discharged.

Objections.

(1) A party who objects to an instruction or the failure

to give an instruction must do so on the record, stating

distinctly the matter objected to and the grounds of the

objection.

(2) Anobjection istimely if:
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(A) aparty that has been informed of an instruction

or action on a request before the jury is instructed

and before final jury arguments, as provided by

Rule 51(b)(1), objects at the opportunity for

objection reguired by Rule 51(b)(2); or

(B) a party that has not been informed of an

instruction or action on areguest beforethetimefor

objection provided under Rule 51(b)(2) objects

promptly after learning that the instruction or

request will be, or has been, given or refused.

(d) Assigning Error; Plain Error.

(1) A party may assign as error:

(A) an error in an instruction actually given if that

party made a proper objection under Rule 51(c), or
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58 (B) a failure to give an instruction if that party
59 made a proper request under Rule 51(a), and —
60 unless the court made a definitive ruling on the
61 record rejecting the request — also made a proper
62 objection under Rule 51(c).

63 (2) A court may consder a plan eror in the
64 instructions affecting substantial rights that has not been
65 preserved as required by Rule 51(d)(1)(A) or (B).

Committee Note

Rule 51 is revised to capture many of the interpretations that
have emerged in practice. The revisions in text will make uniform
the conclusions reached by a majority of decisions on each point.
Additions also are made to cover some practices that cannot now be
anchored in the text of Rule 51.

Scope. Rule 51 governsinstructionsto the trial jury on the law
that governs the verdict. A variety of other instructions cannot
practicably be brought within Rule 51. Among these instructionsare
preliminary instructions to a venire, and cautionary or limiting
instructions delivered in immediate response to events at trial.
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Reguests. Subdivision (a) governsrequests. Apart fromtheplain
error doctrine recognized in subdivision (d)(2), acourt isnot obliged
to instruct the jury on issues raised by the evidence unless a party
reguests an instruction. The revised rule recognizes the court’s
authority to direct that requests be submitted before trial.

The close-of-the-evidence deadline may come before tria is
completed on all potential issues. Trial may be formally bifurcated
or may be sequenced in some less formal manner. The close of the
evidence is measured by the occurrence of two events: completion of
al intended evidence on an identified phase of the trial and
impending submission to the jury with instructions.

The risk in directing a pretria request deadline is that trial
evidence may raise new issues or reshape issues the parties thought
they had understood. Courtsneed not insist on pretrial requestsinall
cases. Evenif the request time is set before tria or early in the trial,
subdivision (a)(2)(A) permits requests after the close of the evidence
to address issues that could not reasonably have been anticipated at
the earlier time for requests set by the court.

Subdivision (a)(2)(B) expressly recognizesthe court’ sdiscretion
to act on an untimely request. The most important consideration in
exercising the discretion confirmed by subdivision (a)(2)(B) is the
importance of the issue to the case — the closer the issue lies to the
“plain error” that would be recognized under subdivision (d)(2), the
better thereason to giveaninstruction. The cogency of thereason for
failing to make a timely request also should be considered. To be
considered under subdivision (a)(2)(B) a request should be made
before final instructions and before final jury arguments. What is a
“final” instruction and argument depends on the sequence of
submitting the case to the jury. If separate portions of the case are
submitted to the jury in sequence, the final arguments and final
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instructions are those made on submitting to the jury the portion of
the case addressed by the arguments and instructions.

Instructions. Subdivision (b)(1) requiresthe court to inform the
parties, before instructing the jury and before final jury arguments
related to the instruction, of the proposed instructions as well as the
proposed action on instruction requests. The time limit is addressed
to final jury arguments to reflect the practice that allows interim
arguments during trial in complex cases; it may not be feasible to
develop final instructions before such interim arguments. Itisenough
that counsel know of the intended instructions before making final
arguments addressed to the issue. If the tria is sequenced or
bifurcated, the final arguments addressed to an issue may occur
before the close of the entire trial.

Subdivision (b)(2) complements subdivision (b)(1) by carrying
forward the opportunity to object established by present Rule 51. It
makes explicit the opportunity to object on the record, ensuring a
clear memorial of the objection.

Subdivision (b)(3) reflects common practice by authorizing
instructions at any time after trial begins and before the jury is
discharged.

Objections. Subdivision (c) states the right to object to an
instruction or thefailureto give aninstruction. It carriesforward the
formulaof present Rule 51 requiring that the objection state distinctly
the matter objected to and the grounds of the objection, and makes
explicit the requirement that the objection be made on the record.
The provisions on the time to object make clear that it is timely to
object promptly after learning of an instruction or action on arequest
when the court has not provided advance information as required by
subdivision (b)(1). The need to repeat arequest by way of objection
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is continued by new subdivision (d)(1)(B) except where the court
made a definitive ruling on the record.

Preserving a claim of error and plain error. Many cases hold
that a proper request for a jury instruction is not alone enough to
preserve the right to appeal failure to give the instruction. The
request must be renewed by objection. This doctrine is appropriate
when the court may not have sufficiently focused on the request, or
may believe that the request has been granted in substance athough
in different words. But this doctrine may also prove atrap for the
unwary who fail to add an objection after the court has made it clear
that the request has been considered and rejected on the merits.
Subdivision (d)(1)(B) establishes authority to review the failure to
grant atimely request, despite afailure to add an objection, when the
court has made a definitive ruling on the record rejecting the request.

Many circuits have recognized that an error not preserved under
Rule 51 may bereviewed in exceptional circumstances. Thelanguage
adopted to capture these decisions in subdivision (d)(2) is borrowed
from Criminal Rule 52. Although the language is the same, the
context of civil litigation often differs from the context of criminal
prosecution; actual application of the plain-error standard takes
account of the differences. The Supreme Court has summarized
application of Criminal Rule 52 as involving four elements: (1) there
must be an error; (2) the error must be plain; (3) the error must affect
substantial rights; and (4) the error must serioudly affect the fairness,
integrity, or public reputation of judicial proceedings. Johnson v.
U.S, 520 U.S. 461, 466-467, 469-470 (1997). (The Johnson case
quoted the fourth element from its decision in a civil action, U.S. v.
Atkinson, 297 U.S. 157, 160 (1936): “In exceptional circumstances,
especially in criminal cases, appellate courts, in the public interest,
may, of their own motion, notice errors to which no exception has
been taken, if the errorsare obvious, or if they otherwise substantially
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affect the fairness, integrity, or public reputation of judicial
proceedings.”)

The court’ s duty to give correct jury instructionsin acivil action
is shaped by at least four factors.

The factor most directly implied by a “plain” error rule is the
obviousness of the mistake. The importance of the error isa second
major factor. The costs of correcting an error reflect a third factor
that is affected by a variety of circumstances. In a case that seems
close to the fundamental error line, account also may be taken of the
impact averdict may have on nonparties.

Changes Made After Publication and Comment

The changes made after publication and comment are indicated
by double-underlining and overstriking on the texts that were
published in August 2001.

Rule 51(d) was revised to conform the plain-error provision to
the approach taken in Criminal Rule 52(b). The Note was revised as
described in the Recommendation.

Recommendation

The Committee recommendsadoption of Rule 51 substantialy as
published. This proposal drew few comments. Many supported this
recodification of current best practices. The Civil Procedure
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Committee of the American College of Trial Lawyers, for example,
found the proposal “a notable improvement over the existing text.”

The"plainerror” provision of proposed Rule51(d) wasrewritten
to conform to the approach taken by Criminal Rule 52(b). Rather
than state that a party may assign a plain error, the revised version
states that a court may consider a plain error.

Changes were made in the Committee Note to state that Rule 51
“governs instructions to the tria jury on the law that governs the
verdict.” The Supreme Court’s approach to “plain error” also is
described. The Note also has been shortened by removing several
passages that might seem to go beyond explaining the rule text.

Committee Note Showing Post-Publication Changes®

Rule 51 isrevised to capture many of the interpretations that have
emerged in practice. The revisions in text will make uniform the
conclusions reached by a majority of decisions on each point.
Additions also are made to cover some practices that cannot now be
anchored in the text of Rule 51.

Scope. Rule 51 governsinstructionsto the trial jury on the law
that governs the verdict. A variety of other instructions cannot
practicably be brought within Rule 51. Among these instructions are
preliminary instructions to a venire, and cautionary or limiting
instructions delivered in immediate response to events at trial.

3 Shadowed text indicates matter deleted after advisory
committee reviewed comments submitted in response to its request
for public comment.
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Reguests. Subdivision (a) governsrequests. Apart fromtheplain
error doctrinerecognized in subdivision (d)(23), acourt isnot obliged
to instruct the jury on issues raised by the evidence unless a party
reguests an instruction. The revised rule recognizes the court’s
authority to direct that requests be submitted beforetrial. Particularly
in complex cases, pretrial requests can help the parties prepare for
trial. Trial also may be shaped by severing some mattersfor separate
trial, or by directing that trial begin with issues that may warrant
disposition by judgment as a matter of law; see Rules 16(c)(14) and
50(a). It seemslikely that the deadline for pretrial requestswill often
be connected to afinal pretrial conference.

The close-of-the-evidence deadline may come before trid is
completed on al potential issues. Trial may be formally bifurcated or
may be sequenced in some less formal manner. The close of the
evidence is measured by the occurrence of two events: completion of
all intended evidence on an identified phase of the trial and impending
submission to the jury with instructions.

The risk in directing a pretria request deadline is that
unanticipated trial evidence may raise new issuesor reshapeissuesthe
partiesthought they had understood. Even if thereisno unanticipated
evidence, a party may seek to raise or respond to an unanticipated
issue that is suggested by court, adversary, or jury. The need for a
pretrial request deadline may not be great in an action that involves
well-settled law that is familiar to the court and not disputed by the
parties. Courtsneed not insist on pretrial requestsin all cases. Even
if the request time is set before trial or early in the trial, subdivison
(@ (2)(A) permits requests after the close of the evidence to address
issues that could not reasonably have been anticipated at the earlier
time for requests set by the court.

Subdivision (a)(2)(B) expressly recognizesthe court’ sdiscretion
to act on an untimely request. Untimely requests are often accepted,
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at times by acting on an objection to the failure to give an instruction
on an issue that was not framed by atimely request. Thisindulgence
must be set against the proposition that an objection aone is
sufficient only as to matters actually stated in the instructions. This
proposition is stated in present Rule 51, but in a fashion that has
misled eventhe most astute attorneys. Rule51 now saysthat no party
may assign as error the fallure to give an instruction unlessthat party
objects thereto. It is easy to read into this provision an implication
that it is sufficient to “object” to the failure to give an instruction.
But even if framed as an objection, a request to include matter
omitted from the instructions is just that, a request, and is untimely
after the close of the evidence or the earlier time directed by the court.
The most important consideration in exercising the discretion
confirmed by subdivision (a)(2)(B) is the importance of the issue to
the case — the closer the issue liesto the “plain error” that would be
recognized under subdivision (d)(23), the better the reason to give an
instruction. The cogency of the reason for failing to make a timely
request also should be considered. — the earlier the request deadline,
the more likely it is that good reason will appear for failing to
recognize an important issue. Courts aso must remain wary,
however, of the risks posed by tardy requests. Hurried action in the
closing minutes of trial may invite error. A jury may be confused by
a tardy instruction made after the main body of instructions, and in
any event may be mided to focus undue attention on the issues
isolated and emphasized by a tardy instruction. And if the
instructions are given after arquments, the parties may have framed
the arguments in terms that did not anticipate the instructions that
came to be given. To be considered under subdivision (a)(2)(B) a
request should be made before final instructions and before final jury
arguments. What is a “final” instruction and argument depends on
the sequence of submitting the case to the jury. |If separate portions
of the case are submitted to the jury in sequence, the final arguments
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and final instructions are those made on submitting to the jury the
portion of the case addressed by the arguments and instructions.

Instructions. Subdivision (b)(1) requiresthe court to inform the
parties, before instructing the jury and before final jury arguments
related to the instruction, of the proposed instructions as well as the
proposed action on instruction requests. The time limit is addressed
to final jury arguments to reflect the practice that allows interim
arguments during trial in complex cases; it may not be feasible to
develop final instructions before such interim arguments. Itisenough
that counsel know of the intended instructions before making final
arguments addressed to the issue. If the tria is sequenced or
bifurcated, thefinal arguments addressed to anissue may occur before
the close of the entire trial.

Subdivision (b)(2) complements subdivision (b)(1) by carrying
forward the opportunity to object established by present Rule 51. It
makes explicit the opportunity to object on the record, ensuring a
clear memorial of the objection.

Subdivision (b)(3) reflects common practice by authorizing
instructions at any time after trial begins and before the jury is
discharged. Preliminary instructions may be given at the beginning of
the trial, a device that may be a helpful aid to the jury. In cases of
unusua length or complexity, interim instructions also may be made
during the course of trial. Supplemental instructions may be given
during jury deliberations, and even after initial deliberations if it is
appropriate to resubmit the casefor further deliberations. The present
provision that recognizes the authority to deliver “fina” jury
instructions before or after argument, or at both times, is included
within this broader provision.

Objections. Subdivision (c) states the right to object to an
instruction or thefailure to give an instruction. It carries forward the
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formulaof present Rule 51 requiring that the objection state distinctly
the matter objected to and the grounds of the objection, and makes
explicit therequirement that the objection be made ontherecord. The
provisions on the time to object make clear that it istimely to object
promptly after learning of an instruction or action on arequest when
the court has not provided advance information as required by
subdivision (b)(1). The need to repeat a request by way of objection
is continued by new subdivision (d)(1)(B) except where the court
made a definitive ruling on the record mollified, but not discarded, by
new subdivision (d)(2).

Preserving a claim of error and plain error. Many cases hold
that a proper request for a jury instruction is not alone enough to
preserve the right to appea failure to give the instruction. The
request must be renewed by objection. This doctrine is appropriate
when the court may not have sufficiently focused on the request, or
may believe that the request has been granted in substance athough
in different words. But this doctrine may also prove atrap for the
unwary who fail to add an objection after the court has made it clear
that the request has been considered and rejected on the merits.
Subdivision (d)(1)(B)(2) establishes authority to review thefailureto
grant atimely request, despite afailure to add an objection, when the
court has made adefinitive ruling on the record rejecting the request.

Many circuits have recognized that an error not preserved under
Rule 51 may be reviewed in exceptional circumstances. The
foundation of these decisionsisthat adistrict court owesaduty to the
parties, to the law, and to the jury to give correct instructions on the
fundamental elements of an action. The language adopted to capture
these decisions in subdivision (d)(2)(3) is borrowed from Criminal
Rule 52. Although the language is the same, the context of civil
litigation often differsfromthe context of criminal prosecution; actual
application of the plain-error standard takes account of the
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differences. The Supreme Court has summarized application of
Criminal Rule 52 as involving four elements. (1) there must be an
error; (2) the error must be plain; (3) the error must affect substantial
rights; and (4) the error must serioudly affect the fairness, integrity, or
public reputation of judicial proceedings. Johnsonv. U.S,, 520 U.S.
461, 466-467, 469-470 (1997). (The Johnson case quoted the fourth
element fromits decision in acivil action, U.S. v. Atkinson, 297 U.S.
157, 160 (1936): “Inexceptional circumstances, especially incriminal
cases, appellate courts, in the public interest, may, of their own
motion, notice errors to which no exception has been taken, if the
errors are obvious, or if they otherwise substantially affect the
fairness, integrity, or public reputation of judicial proceedings.”)

The court’ s duty to give correct jury instructionsin acivil action
is shaped by at least four factors.

The factor most directly implied by a “plain” error rule is the
obviousness of the mistake. Obviousness reduces the need to rely on
the parties to help the court with the law, and also bears on society’s
obligation to provide areasonably learned judge. Obviousness turns
not only on how well the law is settled, but also on how familiar the
particular area of law should be to most judges. Clearly settled but
exotic law often does not generate obvious error. Obviousness also
depends on the way the case was presented at trial and argued.

Theimportance of the error isasecond major factor. |mportance
must be measured by the role the issue playsin the specific case; what
is fundamental to one case may be peripheral in another. Importance
is independent of obviousness. A sufficiently important error may
justify reversal even though it was not obvious. The most likely
example involves an instruction that was correct under law that was
clearly settled at the time of the instructions, so that request and
objection would make sense only in hope of arguing for a changein
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the law. If the law is then changed in another case or by legislation
that has retroactive effect, reversal may be warranted.

The costs of correcting an error reflect a third factor that is
affected by avariety of circumstances. If a complete new trial must
be had for other reasons, ordinarily aninstruction error at thefirst trial
can be corrected for the second trial without significant cost. A Rule
49 verdict may enable correction without further proceedings.

In acase that seems close to the fundamental error line, account
also may be taken of the impact a verdict may have on nonparties.
Common examples are provided by actions that attack government
actions or private discrimination.
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Rule53. Masters

1 (a) Appointment.

2 (1) Unless a statute provides otherwise, a court may

3 appoint a master only to:

4 (A) perform duties consented to by the parties;
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(B) hold trial proceedings and make or recommend

findings of fact on issuesto be decided by the court

without a jury if appointment is warranted by

(i) some exceptional condition, or

(ii) the need to perform an accounting or

resolve a difficult computation of damages; or

(C) address pretrial and post-trial matters that

cannot be addressed effectively and timely by an

available district judge or magistrate judge of the

district.

(2) A master must not have arelationship to the parties,

counsel, action, or court that would reguire

disgudlification of ajudge under 28 U.S.C. § 455 unless

the parties consent with the court’s approva to
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appointment of aparticular person after disclosure of any

potential grounds for disgualification.

(3) In appointing a master, the court must consider the

fairness of imposing the likely expenses on the parties

and must protect against unreasonable expense or delay.

Order Appointing M aster.

(1) Notice. The court must give the parties notice and

an opportunity to be heard before appointing a master.

A party may suggest candidates for appointment.

(2) Contents. The order appointing a master must

direct the master to proceed with all reasonable diligence

and must state:

(A) the master’ sduties, including any investigation

or_enforcement duties, and any limits on the

master’ s authority under Rule 53(c);




34

35

36

37

38

39

40

41

42

43

45

46

a7

48

FEDERAL RULES OF CIVIL PROCEDURE 119

(B) the circumstances — if any — in which the

master may communicate ex parte with the court or

aparty:;

(C) the nature of the materials to be preserved and

filed as the record of the master’ s activities;

(D) the time limits, method of filing the record,

other procedures, and standards for reviewing the

master’'s orders, findings, and recommendations;

and

(E) the basis, terms, and procedure for fixing the

master’s compensation under Rule 53(h).

(3) Entry of Order. The court may enter the order

appointing a master only after the master has filed an

affidavit disclosing whether there is any ground for

disgudlification under 28 U.S.C. § 455 and, if a ground
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for disqualification is disclosed, after the parties have

consented with the court’'s approval to waive the

disgudlification.

(4) Amendment. The order appointing amaster may be

amended at any time after notice to the parties, and an

opportunity to be heard.

(c) Master's Authority. Unless the appointing order

expresdy directs otherwise, amaster has authority to regulate

all proceedings and take all appropriate measures to perform

fairly and efficiently the assigned duties. The master may by

order impose upon a party any noncontempt sanction

provided by Rule 37 or 45, and may recommend a contempt

sanction against a party and sanctions against a nonparty.

(d) Evidentiary Hearings. Unless the appointing order

expressdy directs otherwise, a master conducting an
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evidentiary hearing may exercise the power of the appointing

court to compel, take, and record evidence.

(e) Master'sOrders. A master who makes an order must

file the order and promptly serve a copy on each party. The

clerk must enter the order on the docket.

(f) Mager'sReports. A master must report to the court as

required by the order of appointment. The master must file

the report and promptly serve a copy of the report on each

party unless the court directs otherwise.

(@) Action on Master's Order, Report, or

Recommendations.

(1) Action. In acting on a master’s order, report, or

recommendations, the court must afford an opportunity

to be heard and may receive evidence, and may: adopt or
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affirm; modify; wholly or partly reject or reverse; or

resubmit to the master with instructions.

(2) Time To Object or Move. A party may file

objections to — or amotion to adopt or modify — the

master’ sorder, report, or recommendations no later than

20 days from the time the master's order, report, or

recommendations are served, unless the court sets a

different time.

(3) Fact Findings. The court must decide de novo all

objections to findings of fact made or recommended by

a master unless the parties stipulate with the court’s

consent that:

(A) the master’ s findings will be reviewed for clear

efror, or
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(B) the findings of a master appointed under Rule

53(a)(1)(A) or (C) will be final.

(4) Legal Conclusions. Thecourt must decidedenovo

al objections to conclusons of law made or

recommended by a master.

(5) Procedural Matters. Unless the order of

appointment establishes a different standard of review,

the court may set aside amaster’ s ruling on aprocedural

matter only for an abuse of discretion.

Compensation.

(1) Eixing Compensation. The court must fix the

master’s compensation before or after judgment on the

basis and terms stated in the order of appointment, but

the court may set a new basis and terms after notice and

an opportunity to be heard.
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107 (2) Payment. The compensation fixed under Rule
108 53(h)(1) must be paid either:

109 (A) by aparty or parties; or

110 (B) from a fund or subject matter of the action
111 within the court’s control.

112 (3) Allocation. The court must allocate payment of the
113 master’'s compensation among the parties dfter
114 considering the nature and amount of the controversy,
115 the means of the parties, and the extent to which any
116 party is more responsible than other parties for the
117 reference to a master. An interim alocation may be
118 amended to reflect a decision on the merits.

119 (i) Appointment of M agistrate Judge. A magistratejudge

120 is subject to this rule only when the order referring a matter
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121 to the magistrate judge expresdy provides that the reference

122 is made under thisrule.

Committee Note

Rule 53 is revised extensively to reflect changing practices in
using masters. From the beginning in 1938, Rule 53 focused
primarily on special masters who performtrial functions. Since then,
however, courts have gained experience with masters appointed to
perform a variety of pretrial and post-trial functions. See Willging,
Hooper, Leary, Miletich, Reagan, & Shapard, Special Masters
Incidence and Activity (Federal Judicial Center 2000). This revised
Rule 53 recognizes that in appropriate circumstances masters may
properly be appointed to perform these functions and regulates such
appointments. Rule 53 continuesto addresstrial mastersaswell, but
permits appointment of atrial master in an action to be tried to ajury
only if the parties consent. The new rule clarifies the provisions that
govern the appointment and function of masters for all purposes.
Rule 53(g) also changes the standard of review for findings of fact
made or recommended by a master. The core of the original Rule 53
remains, including its prescription that appointment of amaster must
be the exception and not the rule.

Specia mastersare appointed in many circumstances outsidethe
Civil Rules. Rule 53 applies only to proceedings that Rule 1 brings
within its reach.



126 FEDERAL RULES OF CIVIL PROCEDURE

Subdivision (a)(1)

District judges bear primary responsibility for the work of their
courts. A master should be appointed only in limited circumstances.
Subdivision (a)(1) describes three different standards, relating to
appointments by consent of the parties, appointmentsfor trial duties,
and appointments for pretrial or post-trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment
of amaster with the parties’ consent. Party consent does not require
that the court make the appointment; the court retains unfettered
discretion to refuse appointment.

Trial Masters. Useof mastersfor the core functions of trial has been
progressively limited. These limits are reflected in the provisions of
subparagraph (a)(1)(B) that restrict appointments to exercise trial
functions. The Supreme Court gave clear directionto thistrendinLa
Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are
sketched in Los Angeles Brush Mfg. Corp. v. James, 272 U.S. 701
(1927). As to nonjury trias, this trend has developed through
elaboration of the* exceptional condition” requirement in present Rule
53(b). This phrase is retained, and will continue to have the same
force as it has developed. Although the provision that a reference
“shall be the exception and not the rule” is deleted, its meaning is
embraced for this setting by the exceptional condition requirement.

Subparagraph (a)(1)(B)(ii) carries forward the approach of
present Rule 53(b), which exempts from the “exceptional condition”
requirement “matters of account and of difficult computation of
damages.” Thisapproachisjustified only asto essentially ministerial
determinations that require mastery of much detailed information but
that do not require extensive determinations of credibility.
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Evaluations of witness credibility should only be assigned to a tria
master when justified by an exceptional condition.

The use of atrial master without party consent is abolished asto
matters to be decided by a jury unless a statute provides for this
practice.

Abolition of thedirect power to appoint atrial master asto issues
to be decided by a jury leaves the way free to appoint a trial master
with the consent of all parties. A trial master should be appointed in
ajury case, with consent of the parties and concurrence of the court,
only if the partieswaive jury trial with respect to the issues submitted
to the master or if the master’ sfindings are to be submitted to thejury
as evidence in the manner provided by former Rule 53(€)(3). Inno
circumstance may a master be appointed to preside at ajury trial.

The central function of a trial master is to preside over an
evidentiary hearing on the merits of the claims or defenses in the
action. This function distinguishes the trial master from most
functions of pretrial and post-trial masters. If any master isto be used
for such mattersasapreliminary injunction hearing or adetermination
of complex damages issues, for example, the master should be atrial
master. The line, however, is not distinct. A pretrial master might
well conduct an evidentiary hearing on a discovery dispute, and a
post-trial master might conduct evidentiary hearings on questions of
compliance.

Rule 53 has long provided authority to report the evidence
without recommendationsin nonjury trials. Thisauthority isomitted
from Rule 53(a)(1)(B). In some circumstances a master may be
appointed under Rule 53(a)(1)(A) or (C) to take evidence and report
without recommendations.
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For nonjury cases, a master also may be appointed to assist the
court in discharging trial duties other than conducting an evidentiary
hearing.

Pretrial and Post-Trial M asters. Subparagraph(a)(1)(C) authorizes
appointment of a master to address pretrial or post-trial matters.
Appointment islimited to mattersthat cannot be addressed effectively
and in a timely fashion by an available district judge or magistrate
judge of the district. A master’s pretrial or post-trial duties may
include mattersthat could be addressed by ajudge, such asreviewing
discovery documentsfor privilege, or dutiesthat might not be suitable
for ajudge. Someformsof settlement negotiations, investigations, or
administration of an organization are familiar examples of duties that
ajudge might not feel free to undertake.

Magistrate Judges. Particular attention should be paid to the prospect
that a magistrate judge may be available for special assignments.
United States magistrate judges are authorized by statute to perform
many pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).
Ordinarily adistrict judge who delegates these functions should refer
them to a magistrate judge acting as magistrate judge.

There is statutory authority to appoint a magistrate judge as
special master. 28 U.S.C. 8§ 636(b)(2). In special circumstances, or
when expressly authorized by a statute other than 8§ 636(b)(2), it may
be appropriate to appoint amagistrate judge as amaster when needed
to perform functions outside those listed in 8§ 636(b)(1). Thereisno
apparent reason to appoint a magistrate judge to perform as master
duties that could be performed in the role of magistrate judge. Party
consent isrequired for trial before a magistrate judge, moreover, and
this requirement should not be undercut by resort to Rule 53 unless
specifically authorized by statute; see 42 U.S.C. § 2000e-5(f)(5).
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Pretrial Masters. The appointment of masters to participate in
pretrial proceedings has developed extensively over the last two
decades as some district courts have felt the need for additional help
in managing complex litigation. Thispractice isnot well regulated by
present Rule 53, which focuses on masters astrial participants. Rule
53 isamended to confirm the authority to appoint — and to regulate
the use of — pretrial masters.

A pretrial master should be appointed only when the need is
clear. Direct judicial performance of judicial functions may be
particularly important in cases that involve important public issues or
many parties. At the extreme, a broad delegation of pretria
responsibility as well as a delegation of trial responsibilities can run
afoul of Articlelll.

A master also may be appointed to address matters that blur the
divide between pretrial and trial functions. The court’ s responsibility
to interpret patent claims as a matter of law, for example, may be
greatly assisted by appointing a master who has expert knowledge of
thefield inwhichthe patent operates. Review of the master’ sfindings
will be de novo under Rule 53(g)(4), but the advantages of initia
determination by a master may make the process more effective and
timely than disposition by the judge acting alone. Determination of
foreignlaw may present comparabledifficulties. Thedecisonwhether
to appoint amaster to addresssuch mattersisgoverned by subdivision
(8(2)(C), not the trial-master provisions of subdivision (8)(1)(B).

Post-Trial Masters. Courts have cometo rely on mastersto assist in
framing and enforcing complex decrees. Present Rule 53 does not
directly address this practice. Amended Rule 53 authorizes
appointment of post-trial mastersfor these and similar purposes. The
constraint of subdivision (8)(1)(C) limits this practice to casesin
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which the master’s duties cannot be performed effectively and in a
timely fashion by an available district judge or magistrate judge of the
district.

Reliance on a master is appropriate when a complex decree
requires complex policing, particularly when a party has proved
resistant or intransigent. This practice has been recognized by the
Supreme Court, see Local 28, Sheet Metal Workers' Internat. Assn.
v. EEOC, 478 U.S. 421, 481-482 (1986). The master’s role in
enforcement may extend to investigation in ways that are quite unlike
the traditional role of judicial officersin an adversary system.

Expert Witness Overlap. Thisrule does not addressthe difficulties
that arise when a single person is appointed to perform overlapping
rolesas master and as court-appointed expert withess under Evidence
Rule 706. Whatever combination of functionsis involved, the Rule
53(a)(1)(B) limit that confinestrial mastersto issuesto be decided by
the court does not apply to a person who also is appointed as an
expert witness under Evidence Rule 706.

Subdivision (a)(2) and (3)

Masters are subject to the Code of Conduct for United States
Judges, with exceptions spelled out in the Code. Special care must
be taken to ensure that there is no actual or apparent conflict of
interest involving a master. The standard of disqudification is
established by 28 U.S.C. § 455. The affidavit required by Rule
53(b)(3) provides an important source of information about possible
groundsfor disqualification, but careful inquiry should be made at the
time of making the initial appointment. The disqualification
standards established by § 455 are strict. Because a master is not a
public judicial officer, it may be appropriate to permit the parties to
consent to appointment of a particular person as master in
circumstances that would require disqualification of a judge. The



FEDERAL RULES OF CIVIL PROCEDURE 131

judge must be careful to ensure that no party feels any pressure to
consent, but with such assurances — and with the judge’'s own
determination that there is no troubling conflict of interests or
disquieting appearance of impropriety — consent may justify an
otherwise barred appointment.

One potential disqualification issue is peculiar to the master’s
role. It may happen that a master who is an attorney represents a
client whose litigation is assigned to the judge who appointed the
attorney as master. Other parties to the litigation may fear that the
attorney-master will gain specia respect from the judge. A flat
prohibition on appearance before the appointing judge during thetime
of service as master, however, might in some circumstances unduly
limit the opportunity to make adesirable appointment. These matters
may be regulated to some extent by state rules of professiona
responsibility. Thequestion of present conflicts, and the possibility of
future conflicts, can be considered at the time of appointment.
Depending on the circumstances, the judge may consider it
appropriate to impose a non-appearance condition on the lawyer-
master, and perhaps on the master’s firm as well.

Subdivision (b)

The order appointing a pretrial master is vitaly important in
informing the master and the parties about the nature and extent of
the master’s duties and authority. Care must be taken to make the
order as precise as possible. The parties must be given notice and
opportunity to be heard on the question whether a master should be
appointed and on the terms of the appointment. To the extent
possible, the notice should describe the master’s proposed duties,
time to complete the duties, standards of review, and compensation.
Often it will be useful to engage the parties in the process of
identifying the master, inviting nominations, and reviewing potential
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candidates. Party involvement may be particularly useful if apretrial
master is expected to promote settlement.

The hearing requirement of Rule 53(b)(1) can be satisfied by an
opportunity to make written submissions unless the circumstances
reguire live testimony.

Rule 53(b)(2) requires precise designation of the master’ sduties
and authority.  Clear identification of any investigating or
enforcement duties is particularly important. Clear delineation of
topics for any reports or recommendations is also an important part
of this process. And it is important to protect against delay by
establishing a time schedule for performing the assigned duties.
Early designation of the procedure for fixing the master's
compensation also may provide useful guidance to the parties.

Ex parte communications between amaster and the court present
troubling questions. Ordinarily the order should prohibit such
communications, assuring that the parties know where authority is
lodged at each step of the proceedings. Prohibiting ex parte
communications between master and court also can enhance therole
of a settlement master by assuring the parties that settlement can be
fostered by confidentia revelations that will not be shared with the
court. Yet there may be circumstances in which the master’srole is
enhanced by the opportunity for ex parte communications with the
court. A master assigned to help coordinate multiple proceedings, for
example, may benefit from off-the-record exchanges with the court
about logistical matters. The rule does not directly regulate these
matters. It requires only that the court exercise its discretion and
address the topic in the order of appointment.
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Similarly difficult questions surround ex parte communications
between a master and the parties. Ex parte communications may be
essential in seeking to advance settlement. Ex parte communications
also may prove useful in other settings, as with in camera review of
documentsto resolve privilege questions. Inmost settings, however,
ex parte communications with the parties should be discouraged or
prohibited. The rule requires that the court address the topic in the
order of appointment.

Subdivision (b)(2)(C) provides that the appointment order must
state the nature of the materialsto be preserved and filed asthe record
of the master’s activities, and (b)(2)(D) requires that the order state
the method of filing the record. It is not feasible to prescribe the
nature of the record without regard to the nature of the master’s
duties. The records appropriate to discovery duties may be different
from those appropriate to encouraging settlement, investigating
possible violations of acomplex decree, or making recommendations
for trial findings. A basic requirement, however, is that the master
must make and file a complete record of the evidence considered in
making or recommending findings of fact on the basis of evidence.
The order of appointment should routinely include this requirement
unless the nature of the appointment precludes any prospect that the
master will make or recommend evidence-based findings of fact. In
some circumstancesit may be appropriate for a party to file materials
directly with the court as provided by Rule 5(e), but in many
circumstances filing with the court may be inappropriate.
Confidentiality is important with respect to many materials that may
properly be considered by a master. Materias in the record can be
transmitted to the court, and filed, in connection with review of a
master’ sorder, report, or recommendationsunder subdivisions(f) and
(9). Independently of review proceedings, the court may direct filing
of any materials that it wishes to make part of the public record.
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The provision in subdivision (b)(2)(D) that the order must state
the standards for reviewing the master's orders, findings, or
recommendationsisareminder of the provisionsof subdivision (g)(3)
that recognize stipulations for review less searching than the
presumptive requirement of de novo decision by the court.
Subdivision (b)(2)(D) does not authorize the court to supersede the
limits of subdivision (g)(3).

In setting the procedure for fixing the master’ s compensation, it
is useful at the outset to establish specific guidelines to control total
expense. The court has power under subdivision (h) to change the
basis and terms for determining compensation after notice to the
parties.

Subdivision (b)(3) permitsentry of the order appointing amaster
only after the master has filed an affidavit disclosing whether thereis
any ground for disqualification under 28 U.S.C. § 455. If the affidavit
discloses a possible ground for disqualification, the order can enter
only if the court determinesthat thereisno ground for disqualification
or if the parties, knowing of the ground for disqualification, consent
with the court’s approval to waive the disqualification.

The provision in Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial order.
Anything that could be done in the initial order can be done by
amendment. The hearing requirement can be satisfied by an
opportunity to make written submissions unless the circumstances
reguire live testimony.
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Subdivision (c)

Subdivision (c) is a smplification of the provisions scattered
throughout present Rule 53. It is intended to provide the broad and
flexible authority necessary to discharge the master’ sresponsibilities.
The most important delineation of a master’s authority and dutiesis
provided by the Rule 53(b) appointing order.

Subdivision (d)

The subdivison (d) provisions for evidentiary hearings are
reduced from the extensive provisions in current Rule 53. This
simplification of theruleis not intended to diminish the authority that
may be delegated to a master. Reliance is placed on the broad and
general terms of subdivision (c).

Subdivision (e)

Subdivision (e) provides that a master’s order must be filed and
entered on the docket. It must be promptly served on the parties, a
task ordinarily accomplished by mailing or other means as permitted
by Rule 5(b). In some circumstances it may be appropriate to have
the clerk’ s office assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisions of present Rule
53(e)(1). Thereport isthe master’ sprimary means of communication
with the court. The materialsto be provided to support review of the
report will depend on the nature of the report. The master should
provide al portions of the record preserved under Rule 53(b)(2)(C)
that the master deems relevant to the report. The parties may
designate additional materials from the record, and may seek
permission to supplement the record with evidence. The court may
direct that additional materials from the record be provided and filed.
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Given the wide array of tasks that may be assigned to a pretrial
master, there may be circumstances that justify sealing a report or
review record against public access— areport on continuing or failed
settlement effortsisthe most likely example. A post-trial master may
be assigned duties in formulating a decree that deserve similar
protection. Suchcircumstancesmay evenjustify denying accesstothe
report or review materials by the parties, although this step should be
taken only for the most compelling reasons. Sesdling is much less
likely to be appropriate with respect to atrial master’s report.

Before formally making an order, report, or recommendations, a
master may find it helpful to circulate a draft to the partiesfor review
and comment. The usefulness of this practice depends on the nature
of the master’s proposed action.

Subdivision (g)

The provisions of subdivison (g)(1), describing the court’s
powersto afford ahearing, take evidence, and act onamaster’ sorder,
report, or recommendations are drawn from present Rule 53(€)(2),
but are not limited, as present Rule 53(e)(2) is limited, to the report
of atrial master in anonjury action. The requirement that the court
must afford an opportunity to be heard can be satisfied by taking
written submissions when the court acts on the report without taking
live testimony.

The subdivision (g)(2) time limits for objecting to — or seeking
adoption or modification of — a master's order, report, or
recommendations, are important. They are not jurisdictional.
Although a court may properly refuse to entertain untimely review
proceedings, the court may excuse the failure to seek timely review.
The basic time period is lengthened to 20 days because the present
10-day period may be too short to permit thorough study and
response to a complex report dealing with complex litigation. 1f no
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party asks the court to act on a master’s report, the court is free to
adopt the master’ saction or to disregard it at any relevant point inthe
proceedings.

Subdivision (g)(3) establishes the standards of review for a
master’ s findings of fact or recommended findings of fact. The court
must decide de novo all objections to findings of fact made or
recommended by the master unless the parties stipulate, with the
court’ sconsent, that thefindingswill be reviewed for clear error or —
with respect to a master appointed on the parties consent or
appointed to address pretrial or post-trial matters— that the findings
will befinal. Clear-error review is more likely to be appropriate with
respect to findings that do not go to the merits of the underlying
claims or defenses, such as findings of fact bearing on a privilege
objection to a discovery request. Even if no objection is made, the
court isfreeto decide the facts de novo; to review for clear error if an
earlier approved stipulation provided clear-error review; or to
withdraw its consent to astipulation for clear-error review or finality,
and then to decide de novo. If the court withdraws its consent to a
stipulation for finality or clear-error review, it may reopen the
opportunity to object.

Under Rule 53(g)(4), the court must decide de novo all
objections to conclusions of law made or recommended by a master.
Aswith findings of fact, the court also may decide conclusions of law
de novo when no objection is made.

Apart from factual and legal questions, masters often make
determinations that, when made by atrial court, would be treated as
meatters of procedural discretion. The court may set a standard for
review of such mattersin the order of appointment, and may amend
the order to establish the standard. If no standard is set by the
original or amended order appointing the master, review of
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procedural mattersisfor abuse of discretion. The subordinate role of
the master meansthat the trial court’s review for abuse of discretion
may be more searching than the review that an appellate court makes
of atrial court.

If amaster makes arecommendation on any matter that does not
fal within Rule 53(9)(3), (4), or (5), the court may act on the
recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for carein
appointing private persons as masters.

Payment of the master’ sfeesmust be allocated among the parties
and any property or subject-matter within the court’s control. The
amount in controversy and the means of the parties may provide some
guidance in making the allocation. The nature of the dispute also may
be important — parties pursuing matters of public interest, for
example, may deserve specia protection. A party whose
unreasonable behavior has occasioned the need to appoint a master,
on the other hand, may properly be charged al or amagjor portion of
the master’s fees. It may be proper to revise an interim allocation
after decision on the merits. The revision need not await a decision
that is final for purposes of appeal, but may be made to reflect
disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be stated in
the order of appointment. The court retains power to ater the initial
basis and terms, after notice and an opportunity to be heard, but
should protect the parties against unfair surprise.
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The provison of former Rule 53(a) that the “provision for
compensation shall not apply when a United States Magistrate Judge
IS designated to serve as amaster” is deleted as unnecessary. Other
provisions of law preclude compensation.

Subdivision (i)

Rule 53(i) carries forward unchanged former Rule 53(f).

Changes Made After Publication and Comment

Subdivision (a)(3), barring appearance by a master as attorney
before the appointing judge during the period of the appointment, is
deleted. Subdivision (a)(4) is renumbered as (a)(3).

Subdivision (b)(2) is amended by adding new material to the
subparagraph (A), (B,) (C), and (D) specifications of issuesthat must
be addressed in the order appointing a master. (A) now requires a
statement of any investigation or enforcement duties. (B) now
establishes a presumption that ex parte communications between
master and court are limited to administrative matters; the court may,
in its discretion, permit ex parte communications on other matters.
(C) directsthat the order address not only preservation but also filing
of the record. (D) requires that the order state the method of filing
the record.

Subdivision (b)(3) is changed by requiring an opportunity to be
heard on an order amending an appointment order. It aso is
renumbered as (b)(4).

Subdivision (b)(4), renumbered as (b)(3), is redrafted to express
the original meaning more clearly.
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Subdivision (c) has a minor style change.

Subdivision (g)(1) isamended to statethat in actingonamaster’s
recommendationsthe court “must” afford an opportunity to be heard.

Subdivision (g)(3) is changed to narrow still further the
opportunities to depart from de novo determination of objections to
amaster’s findings or recommendations for findings of fact.

Subdivision (g)(4) is changed by deleting the opportunity of the
parties to stipulate that a master’s conclusions of law will be final.

Recommendation

The Committee recommends adoption of Rule 53 with changes
made to reflect the public comments and testimony. This complete
revision of Rule 53 bringsthe rule into conformity with contemporary
practice. Mastersare now used for awidevariety of pretrial and post-
trial tasks that are not described by the provisions for trial masters
that constitute present Rule 53.

Revised Rule 53 makes several important changesin addition to
capturing and regulating appointments of pretrial and post-trial
masters. Under the new rule, a trial master may be appointed in a
case to be tried to ajury only if the parties consent. The stringent
approach to appointment of trial masters adopted by the Supreme
Court is preserved for cases to be tried to the court. As described
below, judicia responsibility for reviewing a master’s findings is
enhanced. The provisions describing the master’s authority are
simplified and made more flexible.
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The committee recommends several changes from the text
published in August 2001. Inthe order of appearancein Rule53, they
include these changes:

As published, Rule 53(a)(1)(3) barred a master from appearing
as an attorney before the appointing judge during the period of the
appointment.  Comments on this prohibition emphasized the
difficulties that might be created both in making desirable initial
appointmentsand in responding to unrelated and unforeseen litigation
that might arise during the period of the appointment. The committee
recommends deletion of this provison, with a comment in the
Committee Note that calls attention to the issue.

Several additionsarerecommended for Rule53(b)(2), which sets
out provisons that must appear in an order appointing a master.
These additions were made in response to comments by the
Department of Justice, which has extensive experience in
litigation before masters. One of these additions limits ex parte
communications between master and court to administrative matters
unless the court establishes broader limitsin the order appointing the
master. The “effective date” provision of Rule 53(b)(4) is redrafted
to express the intended meaning more clearly, and this paragraph is
renumbered as paragraph (b)(3).

The review provisions of Rule 53(g)(3) and (4) are changed
substantially. Rule 53(g)(3) was initially published in aternative
versions. The first version established a presumption of de novo
review on mattersof fact unlessthe order of appointment provided for
clear-error review or the parties stipulated for finality. The second
version attempted to establish a parallel to magistrate-judge practice,
establishing a presumption of clear-error review for “non-substantive
fact findings,” and de novo review for “substantive fact issues.” The
committee recommends adoption of a new version that improves
upon the first aternative. The new version requires de novo
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determination of objectionsto fact findings unlessthe parties stipulate
with the court’s consent that review is for clear error, or that the
findings of a master appointed by consent or for pretria or post-tria
duties will be final. The Committee Note adds a reminder that the
court may determine fact issues de novo even if no party objects.
These changes reflect several appellate decisions that reflect
substantial doubts about the authority of an Article 11l judge to
delegate responsibility to a master. Similar doubts underlie the
recommendation that (g)(4) be changed by deleting the provision that
would allow the partiesto stipulate that a master’s conclusions of law
will be final.

Committee Note Showing Post-Publication Changes'

Rule 53 is revised extensively to reflect changing practices in
using masters. From the beginning in 1938, Rule 53 focused
primarily on special masters who perform trial functions. Since then,
however, courts have gained experience with masters appointed to
perform a variety of pretrial and post-trial functions. A study by the
Federa Judicial Center documents the variety of responsibilities that
have come to be assigned to masters. See Willging, Hooper, Leary,
Miletich, Reagan, & Shapard, Specia Masters Incidence and
Activity (FJC 2000). This revised Rule 53 recognizes that in
appropriate circumstances masters may properly be appointed to
perform these functions and regulates such appointments. Rule 53

4 Shadowed text indicates matter deleted after advisory
committee reviewed comments submitted in response to its request
for public comment.
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continuesto addresstrial masters aswell, but permits appointment of
a trial master in an action to be tried to a jury only if the parties
consent. The new rule clarifies the provisons that govern the
appointment and function of mastersfor all purposes. Rule53(g) also
changes the standard of review for findings of fact made or
recommended by amaster. The core of the original Rule 53 remains,
including its prescription that appointment of a master must be the
exception and not therule. Rule 53 was adapted from equity practice,
and reflected along history of discontent with the expense and delay
frequently encountered in references to masters. Public judicia
officers, moreover, enjoy presumptions of ability, experience, and
neutrality that cannot attach to masters. These concerns remain
important today.

The new provisions reflect the need for care in defining a
master’ srole. It may provewiseto appoint asingle personto perform
multiple master roles. Y et separate thought should be given to each
role. Pretrial and post-trial masters are likely to be appointed more
often than trial masters. The question whether to appoint a trial
master is not likely to be ripe when a pretrial master is appointed. |f
appointment of atrial master seems appropriate after completion of
pretrial proceedings, however, the pretrial master’s experience with
the case may be strong reason to appoint the pretrial master as trial
master. Nonetheless, the advantages of experience may be more than
offset by the nature of the pretrial master’srole. A settlement master
is particularly likely to have played rolesthat areincompatible with the
neutral role of trial master, and indeed may be effective as settlement
master only with clear assurance that the appointment will not be
expanded to trial master duties. For similar reasons, it may be wiseto
appoint separate pretrial masters in cases that warrant reliance on a
master both for facilitating settlement and for supervising pretrial
proceedings. There may be fewer difficulties in appointing a pretrial
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master or trial master as post-trial master, particularly for tasks that
involve facilitating party cooperation.

Specia mastersare appointed in many circumstances outsidethe
Civil Rules. Rule 53 applies only to proceedings that Rule 1 brings
within its reach.

Subdivision (a)(1)

District judges bear initial and primary responsibility for thework
of their courts. A master should be appointed only in restricted
limited circumstances. Subdivision (a)(1) describes three different
standards, relating to appointments by consent of the parties,
appointments for trial duties, and appointments for pretrial or post-
trial duties.

Consent Masters. Subparagraph (a)(1)(A) authorizes appointment
of a master with the parties consent. Courts should be careful to
avoid any appearance of influence that may lead a party to consent to
an appointment that otherwise would be resisted. Freely given
consent, however, establishes a strong foundation for appointing a
master. But pParty consent does not require that the court make the
appointment; the court retains unfettered discretion to refuse
appointment. The court may well prefer to discharge all judicia
duties through official judicial officers.

Trial Masters. Useof mastersfor the corefunctions of trial hasbeen
progressively limited. These limits are reflected in the provisions of
subparagraph (a)(1)(B) that restrict appointments to exercise trial
functions. The Supreme Court gave clear directionto thistrendinLa
Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are
sketched in Los Angeles Brush Mfg. Corp. v. James, 272 U.S. 701
(1927). As to nonjury trials, this trend has developed through
elaboration of the “exceptional condition” requirement in present
Rule 53(b). This phrase is retained, and will continue to have the
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same force as it has developed. Although the provison that a
reference “shall be the exception and not the rule” is deleted, its
meaning is embraced for this setting by the exceptional condition
requirement.

Subparagraph (a)(1)(B)(ii) carries forward the approach of
present Rule 53(b), which exempts from the *“exceptional
circumstancecondition” requirement “matters of account and of
difficult computation of damages.” This approach isjustified only as
to essentially ministerial determinations that require mastery of much
detailed information but that do not require extensive determinations
of credibility. Evaluations of witness credibility should only be
assigned to atrial master when justified by an exceptional condition.

The use of atrial master without party consent is abolished asto
matters to be decided by a jury unless a statute provides for this
practice. Present Rule 53(b) authorizes appointment of amaster ina
jury case. Present Rule53(e)(3) directsthat the master can not report
the evidence, and that “the master's findings upon the issues
submitted to the master are admissible as evidence of the matters
found and may be read to the jury.” This practice intrudes on the
jury’s province with too little offsetting benefit. If the master’'s
findings are to be of any use, the master must conduct a preliminary
tria that reflects as nearly as possible the trial that will be conducted
before thejury. This procedure imposes a severe dilemma on parties
who believe that the truth-seeking advantages of the first full tria
cannot be duplicated at a second trial. It aso imposes the burden of
two trials to reach even the first verdict. The usefulness of the
master’ s findings as evidence is also open to doubt. It would be folly
to ask the jury to consider both the evidence heard before the master
and the evidence presented at trial, as reflected in the longstanding
rule that the master “shall not be directed to report the evidence.” If
the jury does not know what evidence the master heard, however, nor
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the ways in which the master evaluated that evidence, it isimpossible
to appraise the master’ s findings in relation to the evidence heard by
the jury.

Abolition of the direct power to appoint atrial master asto issues
to be decided by in a jury case leaves the way free to appoint atrial
master with the consent of al parties. As in other settings, party
consent does not require the court to appoint amaster. A trial master
should be appointed in a jury case, with consent of the parties and
concurrence of the court, only if the parties waive jury trial with
respect to the issues submitted to the master or if the master's
findings are to be submitted to the jury as evidence in the manner
provided by former Rule 53(€)(3). In no circumstance may a master
be appointed to preside at ajury trial.

The central function of a trial master is to preside over an
evidentiary hearing on the merits of the claims or defenses in the
action. This function distinguishes the trial master from most
functions of pretrial and post-trial masters. If any master isto be used
for such matters as a preliminary injunction hearing or a
determination of complex damages issues, for example, the master
should be atrial master. Theline, however, isnot distinct. A pretrial
master might well conduct an evidentiary hearing on a discovery
dispute, and a post-trial master might may often need to conduct
evidentiary hearings on questions of compliance.

Rule 53 has long provided authority to report the evidence
without recommendations in nonjury trials. Thisauthority is omitted
from Rule 53(a)(1)(B). The person who takes the evidence should
work through the determinations of credibility, regardless of the
standard of review set by the court. 1n special some circumstances a
master may be appointed under Rule 53(a)(1)(A) or (C) to take
evidence and report without recommendations. Such circumstances
might involve, for example, a need to take evidence at a location
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outside the district — a circumstance that might justify appointment
of the trial judge as a master — or a need to take evidence at atime
or place that the trial judge cannot attend. Improving
communications technology may reduce the need for such
appointments and facilitate a“report” by combined visual and audio
means.

For nonjury cases, a master also may be appointed to assist the
court in discharging trial duties other than conducting an evidentiary
hearing. Courts occasionally have appointed judicial adjuncts to
perform a variety of tasks that do not fall neatly into any traditional
category. A court-appointed expert witness, for example, may be
asked to give advice to the court in addition to testifying at a hearing.
Or an appointment may direct that the adjunct compile information
solely for the purpose of giving advice to the court. If such
assignments are given to a person designated as master, the order of
appointment should be framed with particular care to define the
powers and authority that shape these relatively unfamiliar trial tasks.
Even greater care should be observed in making an appointment
outside Rule 53.

Pretrial and Post-Trial M asters. Subparagraph(a)(1)(C) authorizes
appointment of a master to perform address pretrial or post-tria
duties matters. Appointment is limited to matters that cannot be
addressed effectively and in a timely fashion by an available district
judge or magistrate judge of the district. A master’s pretrial or post-
trial duties may include matters that could be addressed by a judge,
such as reviewing discovery documents for privilege, or duties that
might not be suitable for a judge. Some forms of settlement
negotiations, investigations, or administration of an organization are
familiar examples of duties that a judge might not feel free to
undertake.
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Magistrate Judges. Particular attention should bepaid to the prospect
that a magistrate judge may be available for special assignments to
respond to high-need cases. United States magistrate judges are
authorized by statute to perform many pretrial functions in civil
actions. 28 U.S.C. 8§ 636(b)(1). Ordinarily a district judge who
delegates these functions should refer them to a magistrate judge
acting as magistrate judge. A magistrate judge is an experienced
judicial officer who hasno need to set aside nonjudicial responsibilities
for master duties; the fear of delay that often deters appointment of a
master ismuch reduced. Thereisno need to imposeonthepartiesthe
burden of paying master fees when amagistrate judge isavailable. A
magistrate judge, moreover, islesslikely to beinvolved in mattersthat
raise disgualification issues.

The statute specifically authorizes appointment of There is
statutory authority to appoint amagistrate judge asspecial master. 28
U.S.C. 8 636(b)(2). In specia circumstances, or when expressly
authorized by a statute other than 8 636(b)(2), it may be appropriate
to appoint a magistrate judge as a master when needed to perform
functions outside those listed in 8§ 636(b)(1). These advantages are
most likely to be realized with trial or post-trial functions. The
advantages of relying on amagistrate judge are diminished, however,
by the risk of confusion between the ordinary magistrate judge role
and master duties, particularly with respect to pretrial functions
commonly performed by magistrate judges as magistrate judges.
There is no apparent reason to appoint amagistrate judge to perform
as master duties that could be performed in the role of magistrate
judge. The situation might seem different asto trial functions, and as
to post-trial functions not expressly enumerated in 8 636(b). Party
consent isrequired for trial before a magistrate judge, moreover, and
this requirement should not be undercut by resort to Rule 53 unless
specifically authorized by statute; see 42 U.S.C. 8§ 2000e-5()(5).
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Subdivision (i) requires that appointment of a magistrate judge as
master be justified by exceptional circumstances.

A court confronted with an action that callsfor judicial attention
beyond the court’ sown resources may request assignment of adistrict
judge or magistrate judge from another district. This opportunity,
however, does not limit the authority to appoint a specia master; the
search for ajudge need not be pursued by seeking an assignment from
outside the district.

Despite the advantages of relying on district judges and
magistrate judgesto discharge judicial duties, the occasion may arise
for appointment of a nonjudicial officer as pretrial master. Absent
party consent, the most common justifications will be the need for
time or expert skillsthat cannot be supplied by an available magistrate
judge. Anillustration of the need for time is provided by discovery
tasks that require review of numerous documents, or perhaps
supervision of depositions at distant places. Post-trial accounting
chores are another familiar example of time-consuming work that
requires littlejudicial experience. Expert experience with the subject-
matter of speciaized litigation may be important in cases in which a
district judge or magistrate judge could devote the required time. At
times the need for special knowledge or experience may be best
served by appointment of an expert who is not a lawyer. In large-
scale cases, it may be appropriate to appoint a team of masters who
possess both legal and other sKills.

Pretrial Masters. The appointment of masters to participate in
pretrial proceedings has developed extensively over the last two
decades as some district courts have felt the need for additional help
in managing complex litigation. Reflections of the practice are found
in such cases as Burlington No. R.R. v. Dept. of Revenue, 934 F.2d
1064 (9th Cir. 1991), and In re Armco, 770 F.2d 103 (8th Cir. 1985).
This practice is not well regulated by present Rule 53, which focuses



150 FEDERAL RULES OF CIVIL PROCEDURE

onmastersastrial participants. A careful study has made aconvincing
case that the use of mastersto supervisediscovery was considered and
explicitly rejected in framing Rule 53. See Brazl, Referring
Discovery Tasksto Special Masters: IsRule 53 a Source of Authority
and Redtrictions?, 1983 ABF Research Journal 143. Rule 53 is
amended to confirm the authority to appoint — and to regulate the
use of — pretrial masters.

A Ppretrial masters should be appointed only when the need is
clear needed. The parties should not be lightly subjected to the
potential delay and expense of delegating pretrial functions to a
pretrial master. Ordinarily public judicial officers should discharge
public judicial functions. Direct judicia performance of judicial
functionsmay beparticularly important in casesthat involveimportant
public issues or many parties. Appointment of amaster risks dilution
of judicial control, loss of familiarity with important developmentsin
acase, and duplication of effort. At the extreme, a broad delegation
of pretrial responsibility aswell asa delegation of trial responsibilities
can run afoul of Article 11l. See Sauble v. Warrob, Inc., 977 F.2d
690 (1st Cir. 1992); In re Bituminous Coal Operators Assn., 949
F.2d 1165 (D.C.Cir. 1991); Burlington No. R.R. v. Dept. of Revenue,
934 F.2d 1064 (9th Cir. 1991). The risk of increased delay and
expense is offset, however, by the possibility that a master can bring
to pretrial tasks time, talent, and flexible procedures that cannot be
provided by judicia officers. Appointment of a master is justified
when a master is likely to substantially advance the Rule 1 goals of
achieving thejust, speedy, and economical determination of litigation.

Despite the need for caution, the demands of complex litigation
may present needs that can be addressed only with appointment of a
special master. Some cases may require more attention than a judge
can devote while attending to the needs of other cases, and the most
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demanding cases may require more than the full time of a single
judicial officer. Other cases may call for expert knowledge in a
particular subject. The entrenched and legitimate concern that
appointment of a special master may engender delay and added
expense must be balanced against recognition that an appropriate
appointment can reduce cost and delay. Recognition of the essential
help that a master can provide is reflected in the wide variety of
respongibilities that have been assigned to pretrial masters.
Settlement masters are used to mediate or otherwise facilitate
settlement. Masters are used to supervise discovery, particularly
when the parties have been unable to manage discovery as they
should or when it is necessary to deal with claims that thousands of
documents are protected by privilege, work-product, or protective
order. In special circumstances, a master may be asked to conduct
preliminary pretrial conferences; a pretria conference directed to
shaping the trial should be conducted by the officer who will preside
at the trial. Masters may be used to hear and either decide or make
recommendations on pretrial motions. More genera pretrial
management duties may be assigned as well. With the cooperation
of the courts involved, a special master even may prove useful in
coordinating the progress of parallél litigation.

A master also may be appointed to address mattersthat blur the
divide between pretrial and trial functions. The court’ s responsibility
to interpret patent claims as a matter of law, for example, may be
greatly assisted by appointing amaster who has expert knowledge of
the field in which the patent operates. Review of the master's
findings will be de novo under Rule 53(g)(4), but the advantages of
initial determination by amaster may make the process more effective
and timely than disposition by the judge acting alone. Determination
of foreign law may present comparable difficulties. The decision
whether to appoint a master to address such matters is governed by
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subdivision (a)(1)(C), not the trial-master provisions of subdivision
@(D)(B).

The power to appoint a specia master to perform pretrial
functions does not preempt the field of alternate dispute resolution
under “court-annexed” procedures. A mediator or arbitrator, for
example, may be appointed under local aternate-dispute resolution
procedures without reliance on Rule 53.

Post-Trial Masters. Courts have cometo rely extensively on masters
to assist in framing and enforcing complex decrees, particularly in
institutional reform litigation. Current Present Rule 53 does not
directly address this practice. Amended Rule 53 authorizes
appointment of post-trial mastersfor these and similar purposes. The
constraint of subdivision (a)(1)(C) limits this practice to cases in
which the master’s duties cannot be performed effectively and in a
timely fashion by an available district judge or magistrate judge of the
district.

Itisdifficult to trandate developing post-trial master practiceinto
terms that resemble the “exceptional condition” requirement of
original Rule 53(b) for trial masters in nonjury cases. The tasks of
framing and enforcing an injunction may be less important than the
liability decision as a matter of abstract principle, but may be even
more important in practical terms. The detailed decree and its
operation, indeed, often provide the most meaningful definition of the
rights recognized and enforced. Great reliance, moreover, is often
placed on the discretion of the tria judge in these matters,
underscoring the importance of direct judicial involvement.
Experience with mid- and late twentieth century institutional reform
litigation, however, has convinced many trial judges and appellate
courts that mastersoften areindispensable. Theruledoes not attempt
to capture these competing considerationsin aformula. Reliance on
a master is inappropriate when responding to such routine matters as
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contempt of a simple decree; see Apex Fountain Sales, Inc. v.
Kleinfeld, 818 F.2d 1089, 1096-1097 (3d Cir. 1987). Relianceona
master is appropriate when a complex decree requires complex
policing, particularly when aparty hasproved resistant or intransigent.
This practice has been recognized by the Supreme Court, see Local
28, Sheet Metal Workers' Internat. Assn. v. EEOC, 478 U.S. 421,
481-482 (1986). Among the many appellate decisions are In re
Pearson, 990 F.2d 653 (1st Cir. 1993); Williams v. Lane, 851 F.2d
867 (7th Cir. 1988); NORML v. Mulle, 828 F.2d 536 (9th Cir. 1987);
In re Armco, Inc., 770 F.2d 103 (8th Cir. 1985); Halderman v.
Pennhurst Sate School & Hosp., 612 F.2d 84, 111-112 (3d Cir.
1979); Reed v. Cleveland Bd. of Educ., 607 F.2d 737 (6th Cir. 1979);
Gary W. v. Louisiana, 601 F.2d 240, 244-245 (5th Cir. 1979). The
master’ srole in enforcement may extend to investigation in ways that
are quite unlike the traditional role of judicial officersin an adversary
system. The master inthe Pearson case, for example, was appointed
by the court on its own motion to gather information about the
operation and efficacy of a consent decree that had been in effect for
nearly twenty years. A classic example of the need for — and limits
on — sweeping investigative powers is provided in Ruiz v. Estelle,
679 F.2d 1115, 1159-1163, 1170-1171 (5th Cir. 1982), cert. denied,
460 U.S. 1042 (1983).

Other duties that may be assigned to a post-trial master may
include such tasks as a ministerial accounting or administration of an
award to multiple claimants. Still other duties will be identified as
well, and the range of appropriate duties may be extended with the
parties consent.

It may prove desirable to appoint as post-trial master a person
who has served in the same case as apretria or trial master. Intimate
familiarity with the case may enable the master to act much more
quickly and more surely. The skills required by post-trial tasks,
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however, may be significantly different from the skills required for
earlier tasks. This difference may outweigh the advantages of
familiarity. In particularly complex litigation, the range of required
skills may be so great that it is better to appoint two or even more
persons. The sheer volume of work also may favor the appointment
of morethan one person. The additional persons may be appointed as
co-equal masters, as associate masters, or in some lesser role — one
common label is “monitor.”

Expert WitnessOverlap. Thisrule does not addressthe difficulties
that arise when a single person is appointed to perform overlapping
roles asmaster and as court-appointed expert witness under Evidence
Rule706. To beeffective, acourt-appointed expert witness may need
court-enforced powers of inquiry that resemble the powers of a
pretrial or post-trial master. Beyond some uncertain level of power,
there must be a separate appointment as a master. Even with a
separate appointment, the combination of roles can easily confuse and
vitiate both functions. An expert witness must testify and be cross-
examined in court. A master, functioning as master, is not subject to
examination and cross-examination. Undue weight may be given the
advice of a master who provides the equivalent of testimony outside
the open judicial testing of examination and cross-examination. A
master who testifies and is cross-examined as witness moves far
outside the role of ordinary judicia officer. Present experience is
insufficient to justify more than cautious experimentation with
combined functions. Whatever combination of functionsisinvolved,
the Rule 53(a)(1)(B) limit that confines trial masters to issues to be
decided by the court does not apply to a person who also is appointed
as an expert witness under Evidence Rule 706.

Subdivision (a)(2), and (3), and (4).

Masters are subject to the Code of Conduct for United States
Judges, with exceptions spelled out in the Code. Special care must



FEDERAL RULES OF CIVIL PROCEDURE 155

be taken to ensure that there is no actual or apparent conflict of
interest involving a master. The standard of disqudification is
established by 28 U.S.C. § 455. The affidavit required by Rule
53(b)(3) (4)(A) provides an important source of information about
possible grounds for disqualification, but careful inquiry should be
made at the time of making the initial appointment. The
disqualification standards established by § 455 are strict. Because a
master is not a public judicial officer, it may be appropriate to permit
the parties to consent to appointment of a particular person as master
in circumstances that would require disqualification of a judge. The
judge must be careful to ensure that no party feels any pressure to
consent, but with such assurances — and with the judge’'s own
determination that there is no troubling conflict of interests or
disquieting appearance of impropriety — consent may justify an
otherwise barred appointment.

One potential disqualification issue is peculiar to the master’s
role. It may happen that a A master who is an attorney may
represents a client whose litigation is assigned to the judge who
appointed the attorney as master. Other partiesto the litigation may
fear that the attorney-master will gain special respect from the judge.
A flat prohibition on appearance before the appointing judge during
the time of service as master, however, might in some circumstances
unduly limit the opportunity to make a desirable appointment. These
matters may be regulated to some extent by state rules of professional
responsibility. Thequestion of present conflicts, and the possibility of
future conflicts, can be considered at the time of appointment.
Depending on the circumstances, the judge may consider it
appropriate to impose a non-appearance condition on the lawyer
master, and perhaps on the master’s firm as well.

The rule prohibits a lawyer-master from appearing before the
appointing judge as a lawyer during the period of the appointment.
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The rule does not address the question whether other members of the
same firm are barred from appearing before the appointing judge.
Other conflicts are not enumerated, but also must be avoided. For
example, a lawyer-master may be involved in other litigation that
involves parties, interests, or lawyers or firms engaged in the present
action. A lawyer or nonlawyer may be committed to intellectual,
social, or political positions that are affected by the case.

Subdivision (b)

The order appointing a pretrial master is vitaly important in
informing the master and the parties about the nature and extent of the
master’ s duties and authority. Care must be taken to make the order
as precise as possible. The parties must be given notice and
opportunity to be heard on the question whether a master should be
appointed and on the terms of the appointment. To the extent
possible, thenotice should describethe master’ sproposed duties, time
to completethe duties, standards of review, and compensation. Often
it will be useful to engage the partiesin the process of identifying the
master, inviting nominations, and reviewing potential candidates.
Party involvement may be particularly useful if a pretria master is
expected to promote settlement.

The hearing requirement of Rule 53(b)(1) can be satisfied by an
opportunity to make written submissions unless the circumstances
reguire live testimony.

Present Rule 53 reflects historic concerns that appointment of a
master may lengthen, not reduce, thetime required to reach judgment.
Rule 53(d)(1) directs the master to proceed with all reasonable
diligence, and recognizes the right of a party to move for an order
directing the master to speed the proceedings and make the report.
Today, a master should be appointed only when the appointment is
calculated to speed ultimate disposition of the action. New Rule
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53(b)(2) reminds court and parties of the historic concerns by
requiring that the appointing order direct the master to proceed with
all reasonable diligence.

Rule 53(b)(2) also requires precise designation of the master’s
dutiesand authority. There should be no doubt among the master and
parties as to the tasks to be performed and the alocation of powers
between master and court to ensure performance. Clear identification
of any investigating or enforcement duties is particularly important.
Clear delineation of topicsfor any reports or recommendationsisalso
an important part of thisprocess. And lit also isimportant to protect
against delay by establishing a time schedule for performing the
assigned duties. Early designation of the procedure for fixing the
master's compensation also may provide useful guidance to the
parties. And experience may show the value of describing specific
ancillary powers that have proved useful in carrying out more
generally described duties.

Ex parte communications between amaster and the court present
troubling questions. Often Ordinarily the order should prohibit such
communications apart from administrative matters, assuring that the
parties know where authority is lodged at each step of the
proceedings. Prohibiting ex parte communications between master
and court also can enhancetherole of asettlement master by assuring
the parties that settlement can be fostered by confidential revelations
that will not be shared with the court. Yet there may be
circumstances in which the master’s role is enhanced by the
opportunity for ex parte communications with the court. A master
assigned to help coordinate multiple proceedings, for example, may
benefit from off-the-record exchanges with the court about logistical
matters. Theruledoesnot directly regulate these matters. It requires
only that the court find good cause exercise itsdiscretion and address
the topic in the order of appointment.
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Similarly difficult questions surround ex parte communications
between a master and the parties. Ex parte communications may be
essential in seeking to advance settlement. Ex parte communications
also may prove useful in other settings, as with in camera review of
documentsto resolve privilege questions. Inmost settings, however,
ex parte communications with the parties should be discouraged or
prohibited. The rule does not provide direct guidance, but does
requires that the court address the topic in the order of appointment.

Subdivision (b)(2)(C) provides that the appointment order must
state the nature of the materialsto be preserved and filed asthe record
of the master’s activities, and (b)(2)(D) requires that the order state
the method of filing the record. It is not feasible to prescribe the
nature of the record without regard to the nature of the master’s
duties. The records appropriate to discovery duties may be different
from those appropriate to encouraging settlement, investigating
possible violations of acomplex decree, or making recommendations
for trial findings. A basic requirement, however, is that the master
must make and file a complete record of the evidence considered in
making or recommending findings of fact on the basis of evidence.
The order of appointment should routinely include this requirement
unless the nature of the appointment precludes any prospect that the
master will make or recommend evidence-based findings of fact. In
some circumstancesit may be appropriate for a party to file materials
directly with the court as provided by Rule 5(e), but in many
circumstances filing with the court may be inappropriate.
Confidentiality is vitally important with respect to many materias
that may properly be considered by amaster. Materialsin the record
can be transmitted to the court, and filed, in connection with review
of a master’s order, report, or recommendations under subdivisions
(f) and (g). Independently of review proceedings, the court may direct
filing of any materialsthat it wishesto make part of the public record.
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The provision in subdivision (b)(2)(D) that the order must state
the standards for reviewing the master’'s orders, findings, and
recommendationsisareminder of the provisionsof subdivision (g)(3)
that recognize stipulations for review less searching than the
presumptive requirement of de novo decision by the court.
Subdivision (b)(2)(D) does not authorize the court to supersede the
limits of subdivision (g)(3).

In setting the procedure for fixing the master’ s compensation, it
is useful at the outset to establish specific guidelines to control total
expense. The order of appointment should state the basis, terms, and
procedures for fixing compensation. When there is an apparent
danger that the expense may prove unjustifiably burdensometo aparty
or disproportionate to the needs of the case, it also may help to
provide for an expected total budget and for regular reports on
cumulative expenses. The court has power under subdivision (h) to
change the basis and terms for determining compensation, but should
recognize the risk of unfair surprise after notice to the parties.

The provision in Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial order.
New opportunities for useful assignments may emerge as the pretria
process unfolds, or even in later stages of the litigation. Conversely,
experience may show that an initia assignment was too broad or
ambitious, and should be limited or revoked. It even may happen that
the first master is ill-suited to the case and should be replaced.
Anything that could be done in the initial order can be done by
amendment. The hearing requirement can be satisfied by an
opportunity to make written submissions unless the circumstances
reguire live testimony.

Subdivision (b)(34) permits entry of the order appointing a
master only after describes the effective date of a master’s
appointment. The appointment cannot take effect until the master has
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filed an affidavit disclosing whether there is any ground for
disqualification under 28 U.S.C. § 455. If the affidavit discloses a
possible ground for disqualification, the order can enter appointment
can take effect only if the court determines that thereisno ground for
disqualification or if the parties, knowing of the ground for
disgualification, consent with the court’s approval to waive the
disqualification. The appointment order must also provide an
effective date, which should be set to follow the filing of the
(b)(4)(A) affidavit.

The provision in Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial order.
Anything that could be done in the initial order can be done by
amendment. The hearing requirement can be satisfied by an
opportunity to make written submissions unless the circumstances
reguire live testimony.

Subdivision (c)

Subdivision (c) is a smplification of the provisions scattered
throughout present Rule 53. It isintended to provide the broad and
flexible authority necessary to discharge the master’ sresponsihilities.
The most important delineation of a master’s authority and duties is
provided by the Rule 53(b) appointing order. It ismade clear that the
contempt power referred to in present Rule 53(d)(2) isreservedto the
judge, not the master.

Subdivision (d)

The subdivison (d) provisions for evidentiary hearings are
reduced from the extensive provisions in current Rule 53. This
simplification of the ruleis not intended to diminish the authority that
may be delegated to a master. Reliance is placed on the broad and
general terms of subdivision (c).
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Subdivision (e)

Subdivision (e) provides that a master’s order must be filed and
entered on the docket. It must be promptly served on the parties, a
task ordinarily accomplished by mailing or other means as permitted
by Rule 5(b). In some circumstances it may be appropriate to have
the clerk’s office assist the master in mailing the order to the parties.

Subdivision (f)

Subdivision (f) restates some of the provisions of present Rule
53(e)(1). Thereport isthe master’ sprimary means of communication
with the court. The materialsto be provided to support review of the
report will depend on the nature of the report. The master should
provide all portions of the record preserved under Rule 53(b)(2)(C)
that the master deems relevant to the report. The parties may
designate additional meaterials from the record, and may seek
permission to supplement the record with evidence. The court may
direct that additional materials from the record be provided and filed.
Given the wide array of tasks that may be assigned to a pretrial
master, there may be circumstances that justify sealing a report or
review record against public access— areport on continuing or failed
settlement effortsisthe most likely example. A post-trial master may
be assigned duties in formulating a decree that deserve similar
protection. Such circumstancesmay evenjustify denying accesstothe
report or review materials by the parties, although this step should be
taken only for the most compelling reasons. Sealing is much less
likely to be appropriate with respect to atrial master’s report.

Before formally making an order, report, or recommendations, a
master may find it helpful to circulate a draft to the parties for review
and comment. The usefulness of this practice depends on the nature
of the master’s proposed action.
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A master may learn of matters outside the scope of thereference.
Rule 53 does not address the question whether — or how — such
matters may properly be brought to the court’s attention. Matters
dealing with settlement efforts, for example, often should not be
reported to thecourt. Other matters may deserve different treatment.
If amaster concludesthat something should be brought to the court’s
attention, ordinarily the parties should be informed of the master’'s
communication.

Subdivision (g)

The provisions of subdivision (g)(1), describing the court’s
powersto afford ahearing, take evidence, and act onamaster’ sorder,
report, or recommendations are drawn from present Rule 53(€)(2),
but are not limited, as present Rule 53(e)(2) is limited, to the report
of atrial master in anonjury action. The requirement that the court
must afford an opportunity to be heard can be satisfied by taking
written submissions when the court acts on the report without taking
live testimony.

The subdivision (g)(2) time limits for objecting to — or seeking
adoption or modification of — a master's order, report, or
recommendations, are important. They are not jurisdictional. The
subordinate role of a master means that aAlthough a court may
properly refuse to entertain untimely review proceedings, there must
be power to court may excuse the failure to seek timely review. The
basic time period islengthened to 20 days because the present 10-day
period may be too short to permit thorough study and responseto a
complex report dealing with complex litigation. No time limit is set
for action by the court when no party undertakesto file objections or
move for adoption or modification of a master’s order, report, or
recommendations. If no party asks the court to act on a master’'s
report, Tthe court remains is free to adopt the master’s action or to
disregardit at any relevant point inthe proceedings. If the court takes
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no action, the master’s action has no effect outside the terms of the
court’s own orders and judgment.

Subdivision (g)(3) establishes the standards of review for a
master’ s findings of fact or recommended findings of fact. The court
must decide de novo all objections to findings of fact made or
recommended by the master unless the parties stipulate, with the
court’ sconsent, that thefindingswill be reviewed for clear error or —
with respect to a master appointed on the parties consent or
appointed to address pretrial or post-trial matters— that the findings
will befinal. Clear-error review is more likely to be appropriate with
respect to findings that do not go to the merits of the underlying
claims or defenses, such as findings of fact bearing on a privilege
objection to a discovery request. Even if no objection is made, the
court isfreeto decide the facts de novo; to review for clear error if an
earlier approved stipulation provided clear-error review; or to
withdraw its consent to astipulation for clear-error review or finaity,
and then to decide de novo. If the court withdraws its consent to a
stipulation for finality or clear-error review, it may or reopen the
opportunity to object.

{version 1} Subdivison (g)(3) provides severa alternative
standards for review of a master’s fact findings or recommendations
for fact findings, but the court must decide de novo all fact issues
unless the order of appointment provides a clear-error standard of
review or the parties stipulate with the court’s consent that the
master’s findings will be final. The determination whether to
establish a clear-error standard of review ordinarily should be made
at the time of the initial order of appointment. Although the order
may be amended to establish this standard at any time after notice to
the parties under Rule 53(b)(3), such an amendment should be made
only with the consent of the parties or for compelling reasons. The
parties may rely on the expectation of de novo determination by the
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court in conducting proceedings before the master. If aclear-error
standard of review is set by the order of appointment, application of
the standard will be as malleable in this context as it isin Rule 52; in
applying the clear-error standard, moreover, the court may take
account of the fact that the relationship between a court and a master
is not the same as the relationship between an appellate court and a
trial court. A court may not accord the master's findings or
recommendations greater weight than clear-error review permits
without the consent of the parties; clear-error review marksthe outer
limit of appropriate deference to a master. Parties who wish to
expedite proceedings, however, may — with the court’s consent —
stipulate that the master’ s findings will be final.

In choosing between de novo and clear-error review, the court
should heed thedistinction between trial and the other dutiesthat may
be assigned to a master. Present Rule 53(€)(2) establishes a clear-
error standard of review for amaster’ sfindings of fact in an action to
be tried without a jury. The Supreme Court, however, has made it
clear that the judge, not a master, should be responsible for deciding
the factsthat bear on liability. If exceptionsare ever to be made, they
can be made only in the most extraordinary circumstances. La Buy
v. Howes Leather Co., 352 U.S. 249 (1957). Decisions by several
courts of appeals suggest that Article I11 may prohibit an Article 111
judge from surrendering the Article 111 responsibility to decide
ultimate issues of liability by limiting review of a master to a clear-
error standard. See U.S. v. Microsoft Corp., 147 F.3d 935, 953-956
(D.C.Cir.1998); Saublev. Warrob, Inc., 977 F.2d 690 (1st Cir.1992);
In re Bituminous Coal Operators Assn., 949 F.2d 1165
(D.C.Cir.1991); Burlington Northern R.R. v. Department of Revenue,
934 F.3d 1064 (9th Cir.1991); In re U.S, 816 F.2d 1083 (6th
Cir.1987); In re Armco, Inc., 770 F.2d 103, 105 (8th Cir.1985).
However the Article Il question is ultimately resolved, the very
presence of substantial Article 111 doubts weighs heavily in favor of
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de novo fact determination. An obligation to decide fact questionsde
novo, to the extent that it prevails, ordinarily defeats any purpose in
referring trial issuesto amaster. Theresult ismorelikely to add delay
and expense, and to diminish the quality of the ultimate decision, than
to enhance the process.

A clear-error standard of review may be inappropriate in settings
outside thetrial of liability issues. A master appointed to investigate
compliance with a decree, for example, may make recommendations
that are better tested by the opportunity for full and formal evidentiary
presentations to the court. Clear-error review may be appropriate
with respect to more routine matters of case administration. A court
may, for example, direct application of a clear-error standard to
review a master’'s determinations as to compliance with discovery
orders.

{Version 2} Subdivision (g)(3) provides standardsfor review of
a master’s findings or recommendations for fact findings. The
structure is adapted from the system established by 28 U.S.C. §
636(b)(1) for review of the decisions or recommendations of a
magistrate judge. Substantive fact issues are to be decided de novo
by the court unless the order of appointment establishes a clear-error
standard of review or the parties stipulate with the court’s consent
that the master’ sfindingswill befinal. Non-substantive fact issues—
one example would be determinations with respect to discovery
conduct — areto be reviewed only for clear error unless the order of
appointment providesfor de novo review, the court receives evidence
and decidesthe factsde novo, or the parties stipulate with the court’s
consent that the master’s findings will be final. The determination
whether to establish a different standard of review in the order of
appointment ordinarily should be made at the time of the initial order.
Although the order may be amended to depart from the presumptive
standard at any time after notice to the parties under Rule 53(b)(3),
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such an amendment should be made only with the consent of the
parties or for compelling reasons. The parties may rely on the
anticipated standard of review in conducting proceedings before the
master. When aclear-error standard of review applies, application of
the standard will be as malleable in this context asit isin Rule 52; in
applying the clear-error standard, moreover, the court may take
account of the fact that the relationship between a court and a master
i< not the same as the relationship between an appellate court and a
trial court. A court may not accord the master's findings or
recommendations greater weight than clear-error review permits
without the consent of the parties; clear-error review marksthe outer
limit of appropriate deference to a master. Parties who wish to
expedite proceedings, however, may — with the court’s consent —
stipulate that the master’ s findings will be final.

Absent consent of the parties, questions of law cannot be
delegated for final resolution by amaster. Aswith matters of fact, a
party stipulation can make the master’ s disposition of legal questions
final only if the master was appointed on the parties consent or
appointed to address pretrial or post-trial matters and the court
consents to the stipulation.

Under Rule 53(g)(4), the court must decide de novo all
objections to conclusions of law made or recommended by a master.
Aswith findings of fact, the court also may decide conclusions of law
de novo when no objection is made.

Apart from factual and legal questions, masters often make
determinations that, when made by atrial court, would be treated as
meatters of procedural discretion. The court may set a standard for
review of such mattersin the order of appointment, and may amend
the order to establish the standard. 1f no standard isset by the original
or amended order appointing themaster, review of procedural matters
is for an abuse of discretion. The abuse-of-discretion standard is as
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dependent on the specific type of procedural issue involved in this
setting as in any other. In addition, tThe subordinate role of the
master means that the trial court’s review for abuse of discretion is
much may be more searching than the review that an appellate court
makes of atrial court. A trial judge who believes that a master has
erred has ample authority to correct the error.

[If subdivision (g)(5) is not adopted, the Committee Notewould
say: No standard of review is set for rulings on procedural matters.
The court may set standards of review in the order appointing the
master, see Rule 53(b)(2)(D), or may face the issue only when it
arises. If astandard is not set in the order appointing the master, a
party seeking review may ask the court to statethe standard of review
before framing the arguments on review.]

If amaster makes arecommendation on any matter that does not
fal within Rule 53(g)(3), (4), or (5), the court may act on the
recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for carein
appointing private persons as masters. The burden on the parties can
be reduced to some extent by recognizing the public service e ement
of the master’ soffice. One court has endorsed the suggestion that an
attorney-master should be compensated at a rate of about half that
earned by private attorneys in commercial matters. See Reed v.
Cleveland Bd. of Educ., 607 F.2d 737, 746 (6th Cir. 1979). But even
a discounted public-service rate can impose substantial burdens.

Payment of the master’ sfees must be allocated among the parties
and any property or subject-matter within the court’s control. Many
factors, too numerous to enumerate, may affect the alocation. The
amount in controversy and the means of the parties may provide some
guidance in making the allocation., athough it is likely to be more
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important in the initial decision whether to appoint a master and
whether to set an expense limit at the outset. The meansof the parties
also may be considered, and may be particularly important if thereis
a marked imbalance of resources. Although there is a risk that a
master may feel somehow beholden to a well-endowed party who
pays a major portion of the fees, there are even greater risks of
unfairness and strategic manipulation if costs can be run up against a
party who can ill afford to pay. The nature of the dispute also may
be important — parties pursuing matters of public interest, for
example, may deserve speciad protection. A party whose
unreasonable behavior has occasioned the need to appoint a master,
on the other hand, may properly be charged al or amajor portion of
the master’s fees. It may be proper to revise an interim allocation
after decision on the merits. The revision need not await a decision
that is final for purposes of appeal, but may be made to reflect
disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be stated in
the order of appointment. The court retains power to ater the initial
basis and terms, after notice and an opportunity to be heard, but
should protect the parties against unfair surprise.

The provison of former Rule 53(a) that the “provision for
compensation shall not apply when aUnited States Magistrate Judge
is designated to serve as a master” is deleted as unnecessary. Other
provisions of law preclude compensation.

Subdivision (i)
Rule 53(i) carries forward unchanged former Rule 53(f). It is
changed, however, to emphasize that a magistrate judge should be
appointed as a master only when justified by exceptional

circumstances. Ordinarily amagistrate judge should not be appointed
as a master to discharge duties that could be discharged in the
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capacity of magistrate judge. 28 U.S.C. 8 636(b)(2) provides for
designation of amagistratejudgeto serve asaspecial master pursuant
to the Federal Rules of Civil Procedure. This provision was adopted
before later statutes that expanded the duties that a magistrate judge
may perform as magistrate judge. Subdivision (i) recognizes this
expansion, and implements the statutory purpose to have magistrate
judges function as magistrate judges whenever authorized by § 636.
Specific provisionsin other statutesthat authorize the appointment of
a magistrate judge as special master, however, may be implemented
according to their terms; an example is provided by 42 U.S.C. 8§
2000e-5()(5). See the discussion in subdivision (a). Because the
magistrate judge remains ajudicial officer, the parties cannot consent
to waive disqualification under 28 U.S.C. § 455 in the way that Rule
53(a)(2) permitswith respect to amaster who isnot ajudicia officer.

Rule 54. Judgments; Costs

* % % * %

(d) Costs; Attorneys Fees.

* % % * %

(2) Attorneys Fees.

* % % * %
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(D) By local rule the court may establish special
procedures by which issues relating to such fees
may be resolved without extensive evidentiary
hearings. In addition, the court may refer issues
relating to the value of services to a special master
under Rule 53 without regard to the provisions of
sabetvision tby Rule 53(a)(1) thereof and may refer
a motion for attorneys fees to a magistrate judge
under Rule 72(b) asif it were a dispositive pretrial

matter.

* % % * %

Committee Note

Rule 54(d)(2)(D) is revised to reflect amendments to Rule 53.
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Rule 71A. Condemnation of Property

* % % * %

(h) Trial.

* % % * %

In the event that a commission is appointed the court
may direct that not more than two additional persons serve as
dternate commissioners to hear the case and replace
commissionerswho, prior to thetime when a decisionisfiled,
are found by the court to be unable or disqualified to perform
their duties. An aternate who does not replace a regular
commissioner shall be discharged after the commission
rendersitsfinal decison. Before appointing the members of
the commission and aternates the court shall advise the
parties of the identity and qualifications of each prospective

commissioner and aternate and may permit the parties to
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examine each such designee. The parties shal not be
permitted or required by the court to suggest nominees. Each
party shall have the right to object for valid cause to the
appointment of any person asacommissioner or aternate. If
acommission is appointed it shall have the pewers authority
of amaster provided in subetvision Rule 53(c) efRute-53 and
proceedings before it shall be governed by the provisions of
paragraphs(1)-aneH{2)-of subelivison Rule 53(d) of Rute 53.
Its action and report shall be determined by a majority and its
findings and report shall have the effect, and be dealt with by
the court in accordance with the practice, prescribed in

paregraph-(2)-of-subeivision Rule 53(e), (f), and (q) ef Rute

53. Trial of all issues shall otherwise be by the court.

* % % * %
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Committee Note

The references to specific subdivisions of Rule 53 are deleted or
revised to reflect amendments of Rule 53.



