UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRANE COMBMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Nocket No., 9299

I|--"‘---’l‘—''---"I---""--"I

a corporation.

}

MSC’S MOTION FOR1EAVE TO FILE DECTARATION OF COLIN R, KASS IN
RESPONSE TO THIRD-PARTY HARRY SCHAFEFFER'S SUPPLEMENTAL

AFFIGAYITS AND IN FURTHER SUPFORT OF MSC'S OPPOSITION TO HARRY
SCHAEFFER'S MOTION TQ QUASH DEPOSITION SUBPOENA

MSC requests leave to file the attached Declaration of Colin R, Kass. This Declaration
responds to the Supplemental Alfdavits of Paul M, Porter, Esq. and Alfred M. Clark, FEsq. 1his
Court should permit MSC to file this Declaration beeause the allidavits of Messrs. Potter and
Clerk raise new issues that they failed to address in Dr. Schaeffer's Motion to Quash MSC’s

Depaosition Subpocna and misrepresent relevant facts.

Respectfully submitied,

Corf_ L

Tellt W. Smith {Bar No. 438441)
Murimzchael 0. Skubel (Bar No. 294934)
Michael 8. Becker {Bar No. 117432}
Bradford E. Biegon {Bar No. 453766)
L.arizsa Paule-Carres (Bur WNo. 467907)
KIRKLAND & FLLIS

655 150 Street, N.W._, 12% Floor
Washinglon, DC 20005

(202) 879-5000 (Phonc)

{202) $79-5200 (Facsimile)




Counsel for Respondent
HSC. Safivare Corporation

Dated: April 15, 2002



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF NON-PUBLIC VERSION

MSC.SOFTWARE CORFORATION, Docket No. 9299

a corporation.

e e L S e

DECLARATION OF COLIN R. KASS

I, Colin R. Kass, hereby declare as follows:

1. I submit this affidavit in response to lwo near identica) affidavits of Paul Porter and
Alfred Clark, attormeys for Hamny Schaetfer.

2, Put simply, Messrs. Porter and Clark misrcpresent the facts of owr negotiations
concerning the possibilily of inlerviewing Dr. Schaeffer. The correct chronology of events is as
MAC explaimed in its Opposition (o Harry Schaeffer’s Motion to Quash Deposition Subpocna.

3. T have reviewed my contcmporaneous notes of my conversations with Messrs. Porter
or Clark. Those notes reflect that Mr. Porter was willing to “give [me] a couple of hours with
Schacffer.” 1 later spoke with both Messrs. Porter and Clark and told theim that MSC wanled lo take
Dr. Schaeffcr up on his offer, and requested dates, which they agreed to provide, Both of ihese
conversations occurted prior Lo the May 16™ conversation referenced in MSC's Opposition.

4 As explained in MSC’s Opposition, on May 16™, I called Mr. Potter to follow-up to
find out if they had obtaincd dates for the interview, They then told mc they were not going to make
Dr, Schaeffer available and that, the only way MSC would obtain access to Dr. Schaeffer, would be
through a deposition. 1immediately requested deposition dates, and Mr. Parlér agreed to look inte
possible dates.

5. In their near identical aflidavats (which apparcnily Paul Porter did not read, since the
search and replace function they used failed to replace “Paul Porters” mamw in his affidavit), Mcssrs,
Porter and Clark assert that they did not, in fact, renege on any agreement. But this is a new-tounded
“defense.” In my March 21* letler lo Paul Porter, I stated as follows:

“I write in response lo your letter of carlier today, which T am encloging for
Complaint Counscl’s benefit. As [ indicated in my voicemail to you yesterday, J
issued the subpoena because you indicated last Thursday that you wonld not be
making Mr. Schueffer availuble, despite yowr carlier representations that you
wauld make liime gvailable. During that discussion on Thursday, vou indicated that



Mr. Schaeffer’s current position was that he would only make himself available if
subpocnacd for a deposition. At that point, { asked you to provide possible dates to
hold that deposition. Hearing nothing, | issued the subpocha for the lagi day of the
fact discovery penod.”

{See Exhibit 12 to MSC’s Opposition). Neither Messrs. Porter or Clark contradicted this recitation
of the facts, cither m any letter or in its Motion to Quash, which they filcd the next day.

6. Morecver, the affidavits of Messrs. Porter and Clark leave the impression that MSC
was unwilling 1o hold the depositions after the close of discovery or lo work with Complaint Counsel
tx try to obtain a posi-discovery deposition. That is not the case. As I explained to Mr. Porter,
Complaint Counsel was being incredibly difficult in allowing post-discovery depositions. The one
they allowed, the deposition of Mr. Cashman, was duc to Mr. Cashman’s letter.to Complaint
Counscl that demonstrated good cause to Complaint Counsel’s salisfuction. Thus, it was my view
that Complami Counsel would only agree to a post-discovery deposition in response to a showing
of good causc by Dr. Schaeffer, which they had not proffered at the time.

7. When I called Mr. Porter on May 22™ 10 follow-up on my May 21% letter, he informed
me that he was faxing me their Motion to Quash, T asked why they were doing so, amd he explained
that he did not want to pel m the middle of a discussion with Complaint Counsc! about when to hold
the deposition requested by MSC. T then offered to called Complaint Counsel to see if the entire
l1ssue could be obviated by Complaint Counsel’s agreement to hold the deposition post-close of
discovery. {As explained in MSC’s opposition, Complaint Counsel refused). This May 22°
discussion with Paul Porter, however, was the first time that Dr. Schaeffer’s counsel requested that
T coordinate with Complaint Counsel to obtain datcs post-close of digcovery. Had he raised the issue
earlier, [ would have told him T was willing 1o ask Complaint Counsel for an acconimeodation, i he
could first establish “good canse,” as required hy this Court and as insisted upon by Complaint
Counse!l.

F declare under penaity of perjury that the above is true and aceurate.

Carzm A
Colm R. Kass {Bar No. 460630)
ETRKLAND & ELILIS
£55 15" Street, N.W., 12% Iiloor
Washington, DC 20005
(202) 879-5000 (Phone)

(202} 879-3200 (l'acsimilc)

Connse! for Respondent
MSC. Seftware Corporation
Dated: May 23, 2002



CERTIFICATE OF SERVICE

This is to certily that on May 24, 2002, T caused a copy of MSC’s Molion For Leave to

File Declamh-:m of Colin R. Kass in Response to Third-Pariy Harry Schaeffer’s Supplemental
A : And in Further Support of MSC’s ili Schaetfor’s Motion to Quash

Leposition Subpoena 1o be served upon the following persens by hand delivery:

I lonorable D. Michael Chappell
Administrative Law Judge

Federat Trade Commission

600 Pennsylvania Av Avenue, NW.,
Washingtlom, DC 20580

Richard B. Dagen, Esq.

Federal Trade Commission

601 Pennsylvania Avenue, N. W,
Washington, DC 20580

P. Abbott McCartney, Fsq.
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

Karen Mills, Esqg.

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Waushington, DC 20580

and that 1 caused MSC’s Motion For Leave to File Declaration of Cotin R, Kass in Response to

Third-Party Harry Schaeffer’s Supplemental Affidavils And in Further Support of MEC’s
osition to Hlarry Schacfier’s Motion to Quash Depesition Subpoena to be served upon the
following person by facsimile and overnight munl:

Paut Porter, Esqg.

Iiill, Farrer & Burrill LLP

ik} South Grand Avenue

37" Floor

Loz Anscles, Califormua 90071 ff"/

_ﬂc::"::f,ffi—“"f i

David $. Shotlander
EIRKLAND & FLIIS

655 15™ Street, NW
Washington, D.C. 20005



