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COMPLAINT COUNSEL’S MOTION TO COMPEL DEPOSITIONS AND

IO SHORTEN THE TIME FOR RESPONDING TO THIS MOTION

Complaint Counsel file this Motion secking Your Honor’s intervention in order to depose
six executives from MSC Software Corporation {“MSC™) and the former CEQ of Computerized
Structurel Analysis Research Corporation (“CSAR™, w: . 1 MSC’s counsel, Kirkland and Ellis,
now represents. MSC counsel has been unwilling fo make these witnesses available for
depositions. Additionally, MSC has sought to limit the duration of any depositions, if conducted,
With so little time remaining io take these depositions, Complaint Counsel also seek by this
| Motion to shorten the time for Respondent to answer this Maotion, namely, (o May 2, 2002, For
this reason, Your Honor's assistance 15 necessary.

I Complaint Counsel Seek to Depose Six MSC Executives and the Former CSAR

CEO.

On April 15, 2002, Complaint Counsel first raised with M3C counsel scheduling the
following top executives from MSC and the former CEO of CSAR, before the clese of discovery

on May 28, 2002:



WITNESS TITLE
Frank Pema Chairman & CEQ of M3C
Ken Blakely, Sr. MSC's Vice President & General
Manager
Lou Greco MSC’s Chief Financial Officer |
Rick Murphy MSC’s V.P. of America’s
Operations
JefT Morgan MSC's V_P. of Software & Business
Development, and former CEQ of
UAI
Ron Dyer MSC’s Director of Aercspace
Corporate Accounts
|| R. Swami Narayanaswemi f—::frmler CEQ of CSAR

Since the matter was first raised, MSC ;;)unsfnl has rcﬁ.tsed 10 confirm that the wimesses will be
available for depositions. See Statement of P, Abbott McCartney pursuant to 16 C.E.R, § 3.22(5.
II. Complaint Counsel Has the Right and Need to Depose These Witnesses,

In accordance with Rule 3.35 of the Federal Trade Conumnission’s Eules of Practice, 16
CTI.R. §3.35 Complaint Counsel “[mlay take a deposition of a named person or of a person or
persons described with reasonable particularity, provided that such deposition 15 reasonably
expected to yield information within the scope of discovery under § 3.31(e}{1).” Each of these
depositions will clearly yield information that is relevant to the ailegations in the Ceomynission’s
complaint, to the proposed remedy, and to the Respondent’'s defenses.

First, all of these MSC executives and Dr. Narayanaswami are on MSC’s March 1, 2002,
witness list. Complaint Counsel has an obvious need to determine the knowladge that each of

these witnesses has reparding the complaint allepations, the proposed remedy and any defenses



Respondent might offer at trial.

Second, even if MSC were o remove these persons from ifs witness list, Complaint
Counsel still need to depose them because each possesses information relevant to the issues in
the proceeding. Each of the MSC executives has heen directly invalved in MSC's pricing and
praduct development decisions, custemers relabonships, and MSC's competifive stratepies.
Many of these witnesses also directly participated in the acquisitions of UAI and CSAR.

The participation of these executives in pricing decisions includes recent changes that
MSC has made in its pricing policy since the acquisitions: MSC no longer plans to offer annual
leases for MSC Nastran, and has adopted a policy to force its customers to purchase paid-up
licenses. This change in pricing policy is asignificant shift i, IC’s post-acquisition business
+aclivities and clearly affects customers and Complaint Counsel’s proposed remedy. The change
occurred long after Complaint Counsel condueted investigational hearings with some of ihese
MBSC executives, so Complaint Counsel have not had an opportunity to address this particular
issue, amang others, with the MSC executives.

Another example that these persons possess relevant information, is MSC’s announced
2001 strategic alliance with Dassault Systemes, the supplier of a standalone solver called Elfini
as well as CAD-embedded solver with the same name. MSC has claimed that MSC Nastran
competes with Elfini. However, Dassault became a nine percent owner of MSC as part of the
strategic alliance. MSC announced its strategic alliance with Dassault and Dassault's acquisition
of an ownership interest in MSC after M8C acquired UAJ and CSAR. Complaint Counsel ars
entitled 10 inquire of each these witnesses whether and what knowledge they have regarding the

strategic alliance.



Third, MSC has recently turned over, and is still in the process of turing over,
documents from these seven witnesses. Many of the documents pre-date the acquisitions but
were never produced by MSC during the investigation in this case. Complaint Counse! should be
given the opportunity to address these racenﬂ},r-pmduceﬂ dacuments with the witnesses.

Therefore, Complaint Counsel request that Your Bonor order these seven persons to
appear for depesitions before the end of the discovery period.!

1.  Length of the Depasitions.

Complaint Counsel may need more than one day to depose some of these witnesses.
There are nuwmerous issues and documents that need to be explored with sach witness as noted
aboyy, Additionally, MSC’s recent change in policies has broader. .. the issues that Complaint
Counsel needs to explore with each of these witnesses. Thus, Campiaint Counsel neads to
continue the depositions into a second day if needed.

Complaint Counsel had proposed a one-day cap cn all depositions, including expert
wititesses, a5 an affort to resolve the matter. However, MSC counsel rejected the proposal.

IV.  Request for Expedited Response.

Complaint Counsel requests that Your Honor require M5C to respond to this Motion by

" MSC guestions whether Complaint Counsel need to depose the MSC execulives who
were questioned in investigational hearings prior to the Complaint in this case. These
nvestigational hearings occurred cightcen to twenty-rwo months ago, and Complaint Counsel
has not had an opportunity to question these witnesses regarding the acts, events, or evidence that
have come to our attention in the peried since. (Morgan, July 28, 2000; Dr. Narayanaswami,
August 30, 2000, Ron Dyer, October 19, 2008, Ken Blakely, November 9, 2000 and Frank Pemna,
November 10, 2000). For example, since these investigational hearings, MSC has produced
several hundred additional boxes of documents. Additionaily, Complaint Counsel have not had
&n opportunity 10 question these executives about the Complaint’s allepations, the proposed
relief, and Respondent’s defenses.
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5:00 pm on Thursday, May 2, 2002. This Motion addresses a crucial discovery request, and a
promypt response by Respondent is necessary in order to allow the mater to be resolved quickly.
MSC has been engaged for several weeks in discussions with Complaint Counsel regarding the
scheduling of these depositions, has been informed that Complaint Counsel intends to file a
motion addressing these issues, and should not need additional time i respond.

Y. Conclusion
For the reasons set forth above, Complaint Counsel request that their Motion be granted,

Respectfully Snbmitted,

| Pk I aue,

P. Abbott MeCartney
Papey D. Bayer

Michael GG. Cowie

Kenl E. Cox

Karen A. Mills

Nancy Park

Patrick J. Roach

Counsel Supporting the Complaint
Bureau of Competition
Fedetal Trade Commission
Washington, D.C. 20580
(202} 326-2695

Facsimile (202) 326-3496

Dated: April 30, 2002
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Pursuant to 16 C.F.R. § 3.22(f), P. Abbott McCartney states as follows:

1.

T am an attorney for the Federal Trade Commission. I serve as cne of the Complaint
Coungel in MSC Sofrware Corporation, Docket No. 9299. T submit this declaration to
tepresent that I conferred with Counse? for Respondent, Tefft Smith, numerous times
between April 15, 2002 and the present bothiby phone and in o, zq, in a good faith
eifort to reselve by agreement the issues raised in Complaint Connsel’s Motion to
Compel Depositions and to Shorten the Time for Responding te this Motion.

I met with Mr. Smith on April 15, 2002, to discuss, among other issues, the scheduling of
depositions for MSC executives and experts. At that time, we sought to schedule the
depositions of Lou Greco, Rick Murphy, Ron Dyer, Ken Blakely, Feff Morgan, Frank
Perna, and Dr. Naravanaswami. We stated that there might be ather people at MSC that
we may need to depose.

By letter dated April 17, 2002, we confirmed our request to schedule dates for those
depositions as well as three additional persons. We also requested that MSC identify any
other MSC employees that MSC would eall at trial so that we could also schedule their
depositions.

Thereafter, I communicated with Marimichael Skubel, another of Respondent’s Counsel,
and discussed dates for the depositions of Lou Greco, Rick Murphy, Fon Dyer, Ken
Blakely, Jeff Morgan, and Frank Perna. Ms. Skubel suggested possible dates for the
depositions as foilows: Lou Greco (May 2), Rick Mwrphy {May 7), Ron Dyer (May 23),
Ken Blakely (May 16), Jeff Morgan (May 21), Frank Perna (May 293, We subsequently
responded with alternative dates.

Despite these discussions, MSC has been unwilling to confirm the availability of these
witnasses for the depositions.



Complaint Counsel sent subpoenas to MSC’s counss! for depositions of these persens on
April 26, 2002. Additionally, during a telephone conversation on April 26, 20032,
Complaint Counsel proposed a one-day ¢ap on all depositions, including expert
witnesses, as an effort to resolve any dispuie regarding the length of the depositions.
However, MSC counsel rejected the proposal.

On April 26, 2002, Respondent’s counsel faxed a short letter to Complaint Counsel. The
letter stated that MSC would be unwilling to make the executives available on & voluntary
hasis unless certain conditions were met, ameng other things, including a limitation that
the depesitions would not be longer than one day.

On April 29, 2002, I cailed Respondent’s counsel, Tefft Smith, to try again to set up dates
for the depositions of the six MSC executives and Dr. Narayanaswami., Respondent’s
counse] stated that he was wailing io receive instructions from his client, and could not
make any decisions at this time, including whether or not the deposition tentatively
scheduled for Thursday, May 2, 2002, would proceed as scheduled.

Al the end of the day on April 29, 2002, we spoke further, Mr. Smith stated that he was
still waiting to receive instructions from his client. He atated that I, :xpected to hear
from his client on Tuesday, April 30, 2002. He stated that he would let us know at 6:00
pm. Istated that I would telephone in the afternoon to learn of his client’s plans so that
we could file cur motion in the event that MSC was not making the witnesses available,
Druring the conversation, Mr. Smith also stated that Mr. Greco was otherwise occupied on
May 2, 2002, and that he would leck for another day, presuming that M3C was going to
tnake Grgco available for a deposition. He stated that he was not saying that MSC would
not make him available.

[ spoke with Tefft Smith and Marimichael Skubel on the afternoon of April 30, 2002,
who stated that Respondeni was moving for a protective order to limit the scope and

duration of the depositions.

P. Abbott MeCartney




CERTIFICATE OF SERVICE

This is to certify that on April 30, 2002, I caused a copy of Complaint Counsel’s Motion
to Compel Depositions and to Shorten the Time for Responding to this Motion to be served by
hand-delivery to the following person:

The Honorable Dy, Michael Chappell
Federal Trade Conuniseion

600 Pennsylvania Avenue, N.W.
Washington, DC fﬁ___ﬂﬂﬂ

and by facsimile transmission with hand-delivery of a copy the next business day 1o the following

person.

Tefft W. Smith, Esquire ’ 4
Marimichacl O, Skubel, Esquire

KIRKLAND & ELLIS

6535 Fifteenth Strest, N.W.

Washington, D.C. 20005

{202) 879-5034

Fax (202} 879-5200

Counsel fer MSE&«&Xiware Corporation
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P. Abbott McCartney



