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UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Robert Pitofsky, Chairman

TimeWarner Inc.,
a corporation.

ShellaF. Anthony
Mozdlle W. Thompson
Orson Swindle
Thomas B. Leary
)
In the Matter of )
)
AmericaOnling, Inc., )
acorporation, )
) Docket No. C-3989
and )
)
)
)
)

DECISION AND ORDER

The Federd Trade Commission (“Commission”) having initiated an investigetion of the
proposed merger of Respondent America Online, Inc. (“AOL”) and Respondent Time Warner Inc.
(“Time Warne™), and Respondents having been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for its congderation and which, if issued
by the Commission, would charge Respondents with violations of Section 5 of the Federa Trade
Commission Act, as amended, 15 U.S.C. § 45, and Section 7 of the Clayton Act, as amended, 15
U.S.C. §18; and

Respondents, their attorneys, and counsdl for the Commission having thereafter executed an
Agreement Containing Consent Orders (* Consent Agreement”), containing an admission by
Respondents of al the jurisdictiona facts set forth in the aforesaid draft of Complaint, a statement that
the signing of said Consent Agreement is for settlement purposes only and does not congtitute an
admission by Respondents that the law has been violated as dleged in such Complaint, or that the facts
as aleged in such Complaint, other than jurisdictiond facts, are true, and waivers and other provisons
as required by the Commisson’s Rules; and



The Commission having thereafter congdered the matter and having determined that it had
reason to believe that Respondents have violated said Acts, and that a Complaint should issue gating its
chargesin that respect and having thereupon issued its Complaint and its Order to Hold Separate, and
having accepted the executed Consent Agreement and placed such Consent Agreement on the public
record for aperiod of thirty (30) days for the receipt and consideration of public comments, and having
duly considered the comments filed thereafter by interested persons pursuant to Rule 2.34 of its Rules
(16 C.F.R. 8 2.34), and having modified the Decision and Order (“Order”) in certain respects, now in
further conformity with the procedure described in Commission Rule 2.34, the Commission hereby
meakes the following jurisdictiond findings and issues the following Decison and Order:

1.

Respondent AOL is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its office and principa place of
business located at 22000 AOL Way, Dulles, Virginia 20166.

Respondent Time Warner is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its office and principa place of
business located at 75 Rockefeller Plaza, New Y ork, New Y ork 10019.

The Federa Trade Commission has jurisdiction of the subject matter of this proceeding
and of Respondents, and the proceeding isin the public interest.

IT ISORDERED that, as used in this Order, the following definitions shal gpply:

A.

“AOL” means America Online, Inc., its directors, officers, employees, agents,
representatives, successors, and assigns, its subsidiaries, divisons, groups and affiliates
controlled by America Online, Inc., and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

“Time Warner” means Time Warner Inc., its directors, officers, employees, agents,
representatives, successors, and assigns, its subsidiaries, divisons (including, but not
limited to, Time Warner Entertainment Company, L.P.), groups and &ffiliates controlled
by Time Warner Inc. and the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

“Access’ means the provision of a connection point a the connection points within each
Cable Divison where Respondents are providing connections for Respondents’ 1SPs
and where Respondents have provided dl of the technology required to enable Non-
affiliated 1SPs to reach Subscribers over Respondents Cable Holdings.
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“Adedphia’ means Add phia Communications Corporation, incorporated in Delaware,
with its principa place of business located a One North Main Street, Coudersport, PA
16915-1141, and its subsidiaries, divisons, groups and affiliates controlled by
Adelphia, and the successors and assigns of each.

"Affiliated Cable Broadband |SP Service’” means a Cable Broadband |SP Sarvice
Affiliated with Respondent, excluding Road Runner.

“Affiliated” means having an attributable interest as defined in 47 C.F.R. § 76.501 (and
accompanying notes), as that rule read on July 1, 1996.

“Alternative Cable Broadband | SP Service Agreement” means an agreement between
Respondents and a Non-affiliated | SP to provide Cable Broadband ISP Service on
Respondents Cable Holdings.

"AT&T" means AT& T Corp., incorporated in New Y ork, with its principa place of
business located at 32 Avenue of the Americas, New York, New Y ork 10013-2412
and its subsidiaries, divisons, groups and ffiliates controlled by AT& T, and the
successors and assigns of each.

“Available’” means ready for immediate use at the request of a Subscriber.
“Bandwidth” means the measure, in bits per second, of the speed of data transmission.

“Broadband” means Bandwidth designed to operate at rates greater than 128 kilobits
per second.

“Cable Broadband | SP Service’” means any | SP Service provided via Broadband over
cable.

“Cable Divison™ means each collection of localized communication networks,
comprising one or more cable systems, that transmits multi-channe video, aswell as
other Content and services, by means of coaxia cables and/or fiber optics, that is
located in the United States and is Controlled by Respondents.

“Cablevison” means Cablevison Systems Corporation, incorporated in Delaware, with
its principal place of businesslocated at 1111 Stewart Avenue, Bethpage, NY 11714,
and its subsidiaries, divisons, groups and &ffiliates controlled by Cablevison, and the
successors and assigns of each.
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“Charter” means Charter Communications Holdings, LLC, incorporated in Delaware,
with its principa place of businesslocated at 12444 Powerscourt Drive, Suite 100, S
Louis, Missouri 63131, and its subsdiaries, divisons, groups and affiliates controlled by
Charter, and the successors and assigns of each.

"Comcagt" means Comcast Cable Communications, Inc., incorporated in Delaware,
with its principa place of business located at 1201 Market Street, Suite 2201,
Wilmington, Delaware 19801 and its subsidiaries, divisons, groups and affiliates
controlled by Comcast, and the successors and assigns of each.

“Commisson” means the Federd Trade Commission.

“Content” means data packets carrying information including, but not limited to, links,
video, audio, text, email, message, interactive sgnds, and interactive triggers.

"Control" means (1) ether (i) holding 50% or more of the outstanding voting securities
of aPerson or (i) in the case of a Person that has no outstanding voting securities,
having the right to 50% or more of the profits of the Person, or having the right in the
event of dissolution to 50% or more of the assets of the Person or (2) having the
contractual power presently to designate 50% or more of the directors of a Person that
isacorporation, or in the case of unincorporated Persons, of individuas exercisng
gmilar functions

“Costs’ means the prices charged (1) by aprovider of DSL Services for accessto a
dataline, including for any locd data traffic aggregation, from a centrd office or remote
terminal to a Subscriber's home, (2) by aprovider of DSL Services or athird party for
ingtalation of DSL Services a a Subscriber's home, and (3) by a provider of DSL
Services or athird party for customer premise equipment (such asaDSL modem)
required to use such DSL Services by a Subscriber.

"Cox" means Cox Communications, Inc., incorporated in Delaware, with its principa
place of business located a 1400 Lake Hearn Drive, Atlanta, Georgia 30319 and its
subsdiaries, divisons, groups and affiliates controlled by Cox, and the successors and
assigns of each.

“DSL” meansadigitd subscriber line or amodem technology that provides Broadband
trangport over telephone lines.

“DSL Sarvices' means Broadband ISP Sarvices ddivered viaDSL.
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AA.

BB.

CC.

DD.

EE.

FF.

GG.

HH.

“Earthlink” means Earthlink, Inc., incorporated in Delaware, with its principa place of
business located at 1430 West Peachtree Street, Suite 400, Atlanta, Georgia 30309
and its subsdiaries, divisons, groups and effiliates controlled by Earthlink, and the
successors and assigns of each.

“Earthlink Agreement” means the High-Speed Service Agreement effective as of
November 18, 2000, between Earthlink, Inc., and Time Warner Entertainment
Company, L.P.

“Identified Cable Divison” means each of the Cable Divisonsidentified in Appendix A,
aswell as any other Cable Divison with 300,000 Subscribers or more, that, after the
date Respondents execute the Consent Agreement, is, through acquisition or otherwise,
Controlled by Respondents.

“ILEC” meansincumbent locd exchange carrier, and has the same meaning specified in
47 U.S.C. 8§ 251(h).

“ISP’ means a provider of ISP Service.

ISP Service" means the provision of connectivity to and services that enable the use of
the Internet by an end-user.

“ITV" meansinteractive tdevison.

“Merger” means the transaction contemplated by the Second Amended and Restated
Agreement and Plan of Merger, dated as of January 10, 2000, anong AOL Time
Warner Inc., America Online, Inc., Time Warner Inc., America Online Merger Sub
Inc., and Time Warner Merger Sub Inc.

“MSO” means a multiple system operator, which isamgor cable television
organization that has franchises in multiple locations.

“MSO Agreement” means an agreement between Respondents and any one of
Addphia, AT&T, Cablevison, Charter, Comcast, or Cox, pursuant to which
Respondents provide Cable Broadband 1 SP Service over any of such MSO's cable
sysems.

“Monitor Trusteg’ means any Person gppointed by the Commission pursuant to

Paragraph V. of this Order to monitor Respondents compliance with their obligations
pursuant to this Order and, if the Commission so determines, to monitor compliance
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with Respondents obligations pursuant to the Order to Hold Separate issued in this
matter.

. “Non-affiliated Cable Broadband | SP Service” means any Cable Broadband ISP
Searvice that is not Affiliated with or Controlled by Respondents.

JJ. “Non-éffiliated ISP’ means any ISP that is not Affiliated with or Controlled by
Respondents.

KK. “Offa” meansin any way proffering, including, but not limited to, advertisng,
promoting, or announcing the current or future availability of service or its price.

LL. “Person” meansany natura person, corporate entity, partnership, association, joint
venture, government entity, or trust.

MM. Dfinition deleted.

NN. Definition deleted.

00. “Respondents’ means AOL and Time Warner.

PP.  “Respondents Cable Holdings’ means each and every Cable Divison.

QQ. “Respondents ISP’ meansany ISP Controlled by or Affiliated with Respondents.

RR.  “Road Runner” means Road Runner LLC, organized in Delaware, with its principa
place of businesslocated at 13241 Woodland Park Road, Herndon, Virginia 20171,

and any successor thereto.

SS.  “Subscriber” means the end-user that has entered into an agreement for the provision of
asavice.

IT ISFURTHER ORDERED that:
A. In each Identified Cable Division:
1 Respondents shdl not make Available to any Subscriber any Affiliated Cable

Broadband ISP Service until such time as Non-affiliated Cable Broadband ISP
Service provided by Earthlink pursuant to the Earthlink Agreement (which
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agreement shdl not vary from or contradict or be construed to vary from or
contradict the terms of this Order) is Available to Subscribersin that 1dentified
Cable Divison. Respondents shal not Offer to any Subscriber in that Identified
Cable Divison any Affiliated Cable Broadband ISP Service until: (x) the Non-
Affiliated Cable Broadband ISP Service provided by Earthlink is Avallablein
that I1dentified Cable Divison or (y) Earthlink Offersits Non-affiliated Cable
Broadband | SP Service to Subscribersin that Identified Cable Division,
whichever occurs earlier. For purposes of this Paragraph I1.A.1., the terms
"make Avallable" and "Offer" shdl not include tests thet (i) involve alimited
number of Subscribers, (i) are for alimited period of time, and (iii) are not for
commercid purposes but are conducted only for technologica and operationd
implementation purposes; provided, however, that Respondents shall engage
in no promotiond activity in connection with such tests.

Within ninety (90) days after the date that Respondents make Available to any
Subscriber an Affiliated Cable Broadband | SP Service, Respondents shdll
enter into Alternative Cable Broadband ISP Service Agreements that have
received the prior gpprova of the Commission with at least two (2) Non-
affiliated | SPs (other than the Non-affiliated 1SP that is party to the Alternative
Cable Broadband 1SP Service Agreement approved by the Commission
pursuant to Paragraph [1.A.1. of this Order in that Identified Cable Divison)
that have recelved the prior gpprova of the Commission to make Available
additiona Non-affiliated Cable Broadband ISP Services to Subscribersin that
|dentified Cable Divison.

If Respondents fail to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph [1.A.2 of this Order within the time
required, then the Commission may gppoint atrustee pursuant to Paragraph VI
of this Order who, for an additiond ninety-day (90-day) period, shdl havethe
authority to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph 11.A.2.of this Order. Such agreements shall
be subject to the prior gpprova of the Commission and entered into with Non-
affiliated |1 SPs that receive the prior gpproval of the Commission. With respect
to a specific Identified Cable Division, these agreements shal be (a) on terms
that, taken as awhole, are comparable to ether (i) the Earthlink Agreement or
(i) any MSO Agreement; and (b) in any event, on terms with respect to
technologicd and operationd implementation for the provison of service that
could not reasonably be expected to adversdy affect in any significant respect
the Cable Broadband | SP Services or any other services provided by such
Identified Cable Divison. The trustee shdl consult with Respondents during the
course of negotiations relating to any Alternative Cable Broadband ISP
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B.

Agreement and shdl congder in good faith any business, technologica or
operationa consderations expressed by Respondents relating to such
negotiaions.

In each of Respondents Cable Divisions, excluding the Identified Cable Divisons:

1.

Within ninety (90) days after the date that Respondents make Available to any
Subscriber an Affiliated Cable Broadband ISP Servicein that Cable Division,
Respondents shall enter into Alternative Cable Broadband 1SP Service
Agreements that have received the prior gpprova of the Commission with at
least three (3) Non-affiliated 1SPs that have received the prior approva of the
Commission to make Available Non-affiliated Cable Broadband 1SP Services
to Subscribers throughout that Cable Divison. For purposes of this Paragraph
11..B.1., the term "make Available" shdl not include teststhat (i) involve a
limited number of Subscribers, (ii) are for alimited period of time, and (iii) are
not for commercia purposes but are conducted only for technologica and
operaiond implementation purposes, provided, however, that Respondents
shdl engage in no promotiond activity in connection with such tests. For
purpaoses of this Paragraph 11.B.1., the Earthlink Agreement is an Alternative
Cable Broadband 1SP Service Agreement that has received the prior gpproval
of the Commission, and Earthlink is a Non-affiliated | SP that has received the
prior gpprova of the Commission.

If Respondents fail to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph 11.B.1. of this Order within the time
required, then the Commission may gppoint atrustee pursuant to Paragraph VI
of this Order who, for an additiond ninety-day (90-day) period, shdl havethe
authority to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph 11.B.1. Such agreements shall be subject to
the prior gpprova of the Commission and entered into with Non-affiliated 1SPs
that receive the prior gpproval of the Commisson. These agreements shdl be
(a) on termsthat, taken as awhole, are comparable to either (i) any other
Alternative Cable Broadband | SP Service Agreement between Respondents
and a Non-&ffiliated 1SP to provide Cable Broadband ISP Service in any of
Respondents Cable Holdings, or (ii) any MSO Agreement; and (b) in any
event, on terms with respect to technologica and operationd implementation
for the provison of service that could not reasonably be expected to adversely
affect in any significant respect the Cable Broadband 1 SP Services or any other
sarvices provided by such Cable Divison. The trustee shdl consult with
Respondents during the course of negotiations reating to any Alternative Cable
Broadband 1SP Agreement and shal consider in good faith any business,
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technologica or operational considerations expressed by Respondents relating
to such negotiations.

Respondents shdl include in dl Alternative Cable Broadband ISP Service Agreements
submitted to the Commission for the Commission’s gpprova pursuant to Paragraphs
IILA.and I1.B.:

1.

a"mog favored nation clause" requiring that, in the event that Respondents
execute an MSO Agreement, Respondents shall: (1) within five (5) business
days of execution of the MSO Agreement, notify the Monitor Trustee of the
execution of the MSO Agreement and, at the same time, provide the Monitor
Trustee with a copy of the MSO Agreement, (2) within five (5) business days
of execution of the MSO Agreement, notify each Non-affiliated ISP that is
party to an Alternative Cable Broadband ISP Service Agreement to provide
Non-affiliated Cable Broadband | SP Service to Subscribers on any of
Respondents Cable Holdings that was approved by the Commission pursuant
to this Order of the execution of the MSO Agreement, and (3) give such Non-
affiliated 1SPs, for aminimum of thirty (30) days from the day the Non-affiliated
ISP is naotified of the execution of the MSO Agreement, the ability to convert to
al of therates and termsin the MSO Agreemert.

arequirement that, if Respondents make available different levels of service
(including, but not limited to, quaity of service guarantees, maximum and
minimum throughput capacity, and byte consumption per Subscriber) to
Respondents' 1SPs, Respondents shall make those levels of service available to
Non-affiliated | SPs,

arequirement that, if Respondents make any network flow monitoring data
(regarding data transport between the ISP s connection point to the cable
network and the Subscriber’ s location) or usage accounting available to any of
Respondents' 1SPs, then Respondents shal make that same data or accounting
available to Non-affiliated 1SPs; and

at the option of the Non-affiliated ISP, arequirement that disputesin
connection with compliance with any of the rates, terms, and conditionsin the
Alternative Cable Broadband ISP Service Agreement shdl be submitted to
binding arbitration; provided, however, that the arbitrator shal have no
responsbility or authority to resolve issues concerning Respondents
compliance with this Order; and provided, further, however, that any non-
monetary remedies granted by the arbitrator shal be subject to judicia review,
and monetary remedies (including, but not limited to, the establishment of price
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terms for different levels of service and percentage splits) shdl not be subject to
judicid review.

D. In the event that any one of the Alternative Cable Broadband | SP Service Agreements
approved by the Commission pursuant to Paragraphs11.A. or I1.B,

1.

isfor aterm that terminates prior to expiration of this Order, then Respondents
shall enter into an additiona Alternative Cable Broadband ISP Service
Agreement approved by the Commission, with a Non-affiliated | SP approved
by the Commission, to provide Non-affiliated Cable Broadband ISP Service,
asrequired by Paragraph I1.A. or I1.B. of this Order, as applicable, no later
than ninety (90) days prior to termination of the origind agreement, the term of
which, if approved by the Commisson, shdl take effect immediatdly upon
expiraion of the originad agreement; provided, however, that with respect to
any such Alternative Cable Broadband I SP Service Agreement that isfor a
term that terminates prior to the expiration of this Order but isfor aterm of at
least three (3) years, Respondents shdl offer the Non-affiliated 1SP that is party
to such Alternative Cable Broadband | SP Service Agreement an option to
renew such Alternative Cable Broadband | SP Service Agreement for at least
two (2) years;

is terminated by Respondents prior to expiration of this Order, Respondents
shal enter into an additional Alternative Cable Broadband ISP Service
Agreement approved by the Commission, with a Non-affiliated | SP approved
by the Commission, to provide Non-affiliated Cable Broadband ISP Service,
asrequired by Paragraph I1.A. or 11.B. of this Order, as applicable, no later
than ninety (90) days prior to termination of the origind agreement, the term of
which, if approved by the Commission, shdl take effect immediatdly upon
expiration of the origind agreement; and

is terminated by the approved Non-affiliated ISP or the approved Non-
affiliated | SP ceases to make its Non-affiliated Cable Broadband | SP Service
Available to Subscribersin a particular Identified Cable Divison, then
Respondents shdl enter into an additiona Alternative Cable Broadband ISP
Service Agreement, approved by the Commission, with a Non-affiliated | SP,
approved by the Commission, as required by Paragraph 11.A. or 11.B. of this
Order, as gpplicable, within ninety (90) days after the Non-affiliated Cable
Broadband ISP Service is no longer Available to Subscribersin that Identified
Cable Dividon.
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Throughout Respondents Cable Holdings, Respondents shdl negotiate and enter into
ams length, commercia agreements with any Non-affiliated |SP (in addition to Non-
affiliated 1SPs approved by the Commission pursuant to Paragraphs 11.A and 11.B. of
this Order) that seeks to provide Cable Broadband ISP Service; provided, however,
that Respondents may (1) decline to negotiate or decline to enter into such agreements
based on cable broadband capacity constraints, other cable broadband technical
limitations, or cable broadband business consderations or (2) impose rates, terms, or
conditions based on cable broadband capacity congtraints, other cable broadband
technical limitations, or cable broadband business consderations but, asto ether
subparagraph E.(1) or E.(2), only so long as such determinations are made without
discrimination on the basis of affiliation with respect to dl 1SPs that enter into or seek to
enter into or negotiate agreements with Respondents to provide Cable Broadband 1SP
Service to Subscribers on Respondents' Cable Holdings and are not based, in whole or
in part, on the impact or potential impact on Respondents 1SPs (including but not
limited to a decrease or potentia decrease in Subscribers on Respondents' 1SPs).

The purpose of this Order is to ensure the provison and availability of afull range of
Content and services by Non-affiliated | SPs; to prevent discrimination by Respondents
asto Non-affiliated | SPs on the basis of ffiliation, which would interfere with the ability
of the Non-affiliated 1SPs to provide afull range of Content and services, and to
remedy the lessening of competition in the market for broadband ISP Service as dleged
in the Commission’s Complaint.

IT ISFURTHER ORDERED that:

A.

Respondents shdl not interfere in any way, directly or indirectly, with Content passed in
ether direction along the Bandwidth contracted for and being used by any Non-
affiliated ISP in compliance with the Non-affiliated | SP' s agreement with Respondents.

For any Non-affiliated 1 SP offering Cable Broadband | SP Service to Subscribers on
any of Respondents Cable Divisons, Respondents shall, upon the request of the Non-
affiliated ISP, provide Access.

Asto any of Respondents Cable Holdings, Respondents shdl not interfere with the
ability of a Subscriber to use, in conjunction with 1TV services provided by a Person
that is not Affiliated with Respondent, interactive sgndls, triggers, or other Content that
Respondents have agreed to carry.
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Respondents shdl not discriminate on the basis of ffiliation in the transmisson or
modification of Content that Respondents have contracted to deliver to Subscribers
over their cable systems.

Respondents shdl not enter into any agreement with any MSO that would interfere with
the ability of such MSO to enter into agreements with any other ISP or provider of
ITV services.

V.

IT ISFURTHER ORDERED that within each separate geographic area served by an ILEC:

A.

Respondents shdl offer DSL Services to Subscribers in those geographic areasin
which any of Respondents Cable Holdings are located and Affiliated Cable Broadband
ISP Service or Road Runner is Avallable a retall pricing, terms, and conditions that are
the same as or comparable to those at which Respondents offer DSL. Servicesto
Subscribers in those geographic areas in which neither Affiliated Cable Broadband ISP
Service nor Road Runner is Available; provided, however, that Respondents’ pricing
may reflect any actud differencesin Cogts to Respondents charged by the provider of
DSL Services. To the extent that Respondents' pricing reflects differencesin Costs,
Respondents shdl include a description of these Cost differences in the reportsthey are
required to submit to the Commission (and the Monitor Trustee) pursuant to Paragraph
VII. of this Order.

Respondents shdl market and promote DSL Services to Subscribersin those
geographic areas in which any of Respondents Cable Holdings are located and
Affiliated Cable Broadband ISP Service or Road Runner is Available at the same or
comparable level and in the same or comparable manner as Respondents market and
promote DSL Services to Subscribersin those areasin which neither Affiliated Cable
Broadband ISP Service nor Road Runner is Available.

V.

IT ISFURTHER ORDERED that, any time after Respondents execute the Consent
Agreement, the Commission may appoint a Monitor Trustee to monitor Respondents' compliance with
their obligations under this Order, which Monitor Trustee shal have the necessary rights, duties, and
respongbilities as described below:

A.

The Commission shall select the Monitor Trustee, subject to the consent of
Respondents, which consent shal not be unreasonably withheld. 1f Respondents have
not opposed, in writing, including the reasons for opposing, the selection of any
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proposed Monitor Trustee within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any proposed Monitor Trustee,
Respondents shdl be deemed to have consented to the selection of the proposed
Monitor Trustee. Within ten (10) days after the gppointment of the Monitor Trustee,
Respondents sha | execute atrust agreement that, subject to the prior approva of the
Commission, confers on the Monitor Trustee dl the power and authority necessary to
permit the Monitor Trustee to monitor Respondents' compliance with the terms of this
Order in amanner consistent with the purposes of this Order.

The Monitor Trustee shal have the power and authority to monitor Respondents
compliance with the terms of this Order and shal exercise such power and authority
and carry out the duties and respongbilities of the Monitor Trustee in a manner
consigtent with the purposes of this Order in consultation with the Commission.

The Monitor Trustee shall have full and complete accessto al personne, books,
records, documents and facilities of Respondents related to compliance with this Order
or to any other relevant information, as the Monitor Trustee may reasonably request,
including but not limited to al documents and records kept in the normal course of
businessthat relate to Respondents obligations under this Order. Respondents shall
develop such financid or other information as such Monitor Trustee may reasonably
request and shal cooperate with the Monitor Trustee. Respondents shdl take no
action to interfere with or impede the Monitor Trustee's ahility to perform his or her
responghilities or to monitor Respondents compliance with the Order.

Respondents may require the Monitor Trustee or any of the Personsreferred to in
Paragraph V .E. to Sgn a confidentiaity agreement prohibiting the disclosure of any
information gained as aresult of hisor her role as Monitor Trustee to anyone other than
the Commission.

The Monitor Trustee shdl have the authority to employ, at the cost and expense of
Respondents, such consultants, accountants, attorneys, and other representatives and
assstants as are reasonably necessary to carry out the Monitor Trustee's duties and
responsbilities. The Monitor Trustee shal account for al expenses incurred, including
feesfor hisor her services, subject to the gpprova of the Commission.

The Monitor Trustee shdl serve, without bond or other security, a the cost and
expense of Respondents, on reasonable and customary terms commensurate with the
Monitor Trusteg's experience and responsihilities. Respondents shal indemnify the
Monitor Trustee and hold the Monitor Trustee harmless againgt any losses, daims,
damages, liahilities, or expenses arising out of, or in connection with, the performance
of the Monitor Trustee's duties, including al reasonable fees of counsd and other
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expenses incurred in connection with the preparation for, or defense of any claim,
whether or not resulting in any liability, except to the extent that such ligbilities, losses,
damages, clams, or expenses result from misfeasance, gross negligence, willful or
wanton acts, or bad faith by the Monitor Trustee.

G. The Monitor Trustee shdl have no respongbility or obligation for the operation of
Respondents’ businesses.

H. The Monitor Trustee shdl serve for the duration of this Order.

l. If the Commission determines that the Monitor Trustee has ceased to act or failed to
act diligently, the Commission may appoint a subgtitute Monitor Trustee who shdl have
al therights, duties, powers, authorities, and respongbilities described in this
paragraph. The Commission shdl select the subgtitute Monitor Trustee, subject to the
consent of Respondents, which consent shall not be unreasonably withheld. If
Respondents have not opposed, in writing, including the reasons for opposing, the
selection of any proposed substitute Monitor Trustee within ten (10) days after notice
by the staff of the Commission to Respondents of the identity of any proposed
substitute Monitor Trustee, Respondents shal be deemed to have consented to the
selection of the proposed substitute Monitor Trustee. Within ten (10) days after the
appointment of the subgtitute Monitor Trustee, Respondents shdl execute a trust
agreement that, subject to the prior approva of the Commission, confers on the
subgtitute Monitor Trustee dl the power and authority necessary to permit the substitute
Monitor Trustee to monitor Respondents' compliance with the terms of this Order ina
manner cond stent with the purposes of this Order.

J. The Commission may on its own initigtive or a the request of the Monitor Trustee issue
such additiond orders or directions as may be necessary or appropriate to assure
compliance with the requirements of this Order.

K. The Monitor Trustee shal report in writing to the Commission concerning Respondents
compliance with this Order thirty days after execution of the trust agreement and every
ninety days thereafter until the Order terminates.

VI.
IT ISFURTHER ORDERED that:
A. If Respondents have not entered into the Alternative Cable Broadband |1SP Service

Agreements as required by Paragraphs 11.A.2. and 11.B.1 of this Order in any Cable
Divison, the Commission may appoint a trustee (who may be the same individua
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named in Paragraph V of this Order), to enter into the Alternative Cable Broadband
ISP Service Agreements as described in Paragraphs 11.A.3. or 11.B.2., as applicable to
that Cable Divison. In the event that the Commission or the Attorney Generd brings
an action pursuant to 8 5(1) of the Federal Trade Commission Act, 15 U.S.C. 8 45(1),
or any other statute enforced by the Commission, Respondents shdl consent to the
gppointment of atrustee in such action. Neither the gppointment of atrustee nor a
decison not to appoint atrustee under this Paragraph shdl preclude the Commission or
the Attorney Generd from seeking civil pendties or any other relief availabletoit,
including a court-appointed trustee, pursuant to 8 5(1) of the Federd Trade
Commission Act, or any other statute enforced by the Commission, for any failure by
the Respondents to comply with this Order.

If atrustee is gppointed by the Commission or a court pursuant to Paragraph VI.A. of
this Order, Respondents shdl consent to the following terms and conditions regarding
the trustee's powers, duties, authority, and respongbilities:

1 The Commission shdl select the trustee, subject to the consent of Respondents,
which shall not be unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the sdlection of any proposed
trustee within ten (10) days after notice by the staff of the Commission to
Respondents of the identity of any proposed trustee, Respondents shal be
deemed to have consented to the selection of the proposed trustee.

2. Within ten (10) days after gppointment of the trustee, Respondents shall
execute a trust agreement that, subject to the prior gpprova of the Commission
and, in the case of a court-appointed trustee, of the court, transfersto the
trustee dl rights and powers necessary to permit the trustee to enter into the
Alternative Cable Broadband | SP Service Agreements described by Paragraph
[1.A.3. and 11.B.2 of this Order for the applicable Cable Divison.

3. Subject to the prior gpprova of the Commission, the trustee shdl have the sole
power and authority to enter into the Alternative Cable Broadband |SP Service
Agreements as required by Paragraph 11.A.2 and 11.B.1. and as described in
Paragraph 11.A.3 and 11.B.2 of this Order for the applicable Cable Divison.

4, The trustee shall have an additiona ninety days after the period alowed by
Paragraphs 11.A.2 or 11.B.1. has expired in the applicable Cable Division to
enter into the Alternative Cable Broadband 1SP Services Agreements, required
by Paragraphs[1.A.2 or I1.B.1, gpplicable to that Cable Division; the Non-
affiliated 1SP and the Alternative Cable Broadband | SP Services Agreement
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shdl be subject to the applicable requirements of Paragraph 11.A. and I1.B.,
and shdl be subject to the prior gpprova of the Commission.

The trustee shdl have full and complete access to the personnel, books,
records and facilities related to the Cable Broadband 1SP Services
Agreements required by Paragraph I1. of this Order or to any other relevant
information, as the trustee may request. Respondents shdl develop such
financid or other information as such trustee may reasonably request and shal
cooperate with the trustee. Respondents shd |l take no action to interfere with
or impede the trustee's ability to perform his or her respongbilities under this
Order. Any ddays caused by Respondents shdl extend the time for entering
into the Cable Broadband 1SP Services Agreements as required by Paragraph
1. of this Order in an amount equd to the ddlay, as determined by the
Commission or, for a court-gppointed trustee, by the court.

The trustee shal serve, without bond or other security, at the cost and expense
of Respondents, on such reasonable and customary terms and conditions as the
Commission or acourt may set. The trustee shal have the authority to employ,
at the cost and expense of Respondents, such consultants, accountants,
attorneys, and other representatives and assistants as are necessary to carry out
the trusteg's duties and respongbilities. The trustee shdl account for al
expensesincurred, including feesfor his or her services, subject to approval of
the Commission.

Respondents shdl indemnify the trustee and hold the trustee harmless against
any losses, clams, damages, ligbilities, or expenses arisng out of, or in
connection with, the performance of the trustee's duties, including al reasonable
fees of counsdl and other expensesincurred in connection with the preparation
for, or defense of any clam, whether or not resulting in any liability, except to
the extent that such liabilities, losses, damages, clams, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by the
trustee.

If the trustee ceases to act or failsto act diligently, a substitute trustee shal be
gppointed in the same manner as provided in Paragraph VI.A. and VI.B.1. of
this Order.

The Commission or, in the case of a court-appointed trustee, the court, may on
itsown initiative or a the request of the trustee issue such additiona orders or
directions as may be necessary or appropriate to accomplish the requirements
of Paragraph Il. of this Order.
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10.  Thetrustee shdl report in writing to Respondents and the Commission every
thirty (30) days concerning the trustee's efforts to accomplish the requirements
of Paragraph 11.

VII.

IT ISFURTHER ORDERED that

A.

Within thirty (30) days after the date Respondents execute the Consent Agreement,
every thirty (30) days thereafter until Respondents have complied with their obligations
pursuant to Paragraphs 11.A. and [1.B. of this Order, and every ninety (90) days
thereafter until termination of this Order, Respondents shal submit to the Commisson
(with acopy to the Monitor Trustee) a verified written report setting forth in detall, the
manner and form in which they intend to comply, are complying, and have complied
with this Order. Respondents shdl include in their compliance reports a full description
of the efforts being made to comply with this Order, including, but not limited to:

(1) alist by Cable Division of (i) dl 1SPs with whom Respondents have entered
into a Cable Broadband | SP Service Agreement, including name of ISP and the
telephone number of contact person, (ii) the date of execution of the agreement
with the ISP, (iii) the date service is made Available to Subscribers by ISP, (iv)
the date Respondents Offer Affiliated Cable Broadband ISP Service to
Subscribers, (v) the identity of al 1SPs with whom Respondents are negotiating
Cable Broadband ISP Service Agreements, al who have expressed interest in
negotiating Cable Broadband | SP Service Agreements with Respondents but
with whom Respondents have refused to negotiate, including the reasons why
Respondents have refused to negotiate, and all whom Respondents have
contacted but have expressed no interest in negotiating or entering into a Cable
Broadband 1SP Service Agreement, (vi) the identity of al 1SPswith whom
Respondents have declined to negotiate or to enter into an agreement to
provide Cable Broadband ISP Service, including the reasons why Respondents
declined to do so;

(2) adescription of the negotiations with each ISP, including submission of the
latest draft of any Cable Broadband ISP Service Agreement; and

(3) copies of al agreements with |SPs to provide Cable Broadband 1SP
Service on Respondents Cable Holdings (other than Cable Broadband 1SP
Service Agreements approved by the Commission pursuant to Paragraphs11.A.
and 11.B.).
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B. One (1) year from the date this Order becomes fina, annudly for the next succeeding
four (4) years on the anniversary of the date this Order becomes find, and at other
times as the Commission may require, Respondents shdl ether include in the report
submitted pursuant to Paragraph VI1.A. above or submit to the Commission (with a
copy to the Monitor Trustee) an additiona verified written report setting forth in detail a
description of dl complaints from any Non-affiliated Broadband 1SP or television
programmer made in writing to the Generd Counsd of Respondents relating to the
failure of Respondents to make available content, or to carry interactive Sgnds, triggers
or content, including a copy of al such written complaints, the identification of the Non-
affiliated Broadband ISP or televison programmer, the name of a contact person from
the Non-affiliated Broadband ISP or television programmer, a description of the
origina request if not contained in the written complaint, and Respondents response to
the origina request.

VIII.

IT ISFURTHER ORDERED tha Respondents shdl notify the Commission at least thirty
(30) days prior to any proposed change in the corporate Respondents such as dissolution, assignment,
sde reaulting in the emergence of a successor corporation, or the creation or dissolution of subsidiaries
or any other change in the corporation that may affect compliance obligations arising out of the Order.

IX.

IT ISFURTHER ORDERED that, for the purpose of determining or securing compliance
with this Order, and subject to any legdly recognized privilege, upon written request with reasonable
notice to Respondents, Respondents shal permit any duly authorized representatives of the
Commisson:

A. Access, during office hours upon reasonable notice and in the presence of counsd, to
inspect and copy al books, ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control of Respondents relating
to any matters contained in this Order; and

B. Upon five (5) business days notice to Respondents and without restraint or interference

from Respondents, to interview officers, directors, or employees of Respondents, who
may have counsel present, regarding such matters.
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IT ISFURTHER ORDERED tha:

A. This Order shdl terminate on April 17, 2006; provided, however, that if Respondents
abandon their plans to consummate the proposed Merger and so notify the
Commission, this Order shdl terminate on the day after the date Respondents withdraw
their respective Notification and Report Forms filed pursuant to Section 7A of the
Clayton Act, 15 U.S.C. § 18a, and the regulations promulgated thereunder, 16
C.F.R.88 800 et seqg. in connection with the proposed Merger.

B. Obligations in this Order gpplicable to any Cable Divison shdl terminate upon the
dispostion of Respondents Control over such Cable Division.

By the Commission.

Dondd S. Clark
Secretary
SEAL

ISSUED: April 17, 2001
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New York City
Tampa Bay
Centrd Horida
Houston

Rdeagh/Fayeteville

Western Ohio
Northeast Ohio
Charlotte

Los Angeles
Milwaukee
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Hawaii
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San Antonio
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Kansas City
South Carolina
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Rochester

Albany

IDENTIFIED CABLE DIVISIONS
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