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MEMORANDUM IN SUPPORT OF DEFENDANT' S
MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION

INTR DUCTION

In this case, the States of Connecticut, 1 aine and Massachusetts ("Plaintiffs") ask the Court

to compel the United States Environmental Prot otion Agency ("EPA") to add carbon dioxide

(CM2 ") to the list of so-called "criteria" air pollutants under section 1Q8(a)(l) of the Clean Air Act

("CAA" or the "Act"1), 42 U.S.C. § 7408(a)(I) Plaintiffs contend the Court has jurisdiction to grant

this relief under the Act's citizen suit provision, 12 U.S.C. § 71604(a)(2), because, in Plaintiffs' view,

EPA's duty to so list CO 2 is not "discretionary." See Complaint ¶ST 5, 6.

In reality, however, the complex technic 1l, legal, and policy determninations that EPA must



make before deciding whether to add any subst nce to the list of criteria pollutants are discretionary,

and are not the type of clear-cut, ministerial acti ns that can be compelled in a citizen suit alleging

failure to perform a non-discretionary duty. EPA has not made any of these discretionary decisions

for C02, and cannot be compelled to do so in th s action. Indeed, EPA determined in a recent action

that it does not have the authority to regulate C 12 or other greenhouse gases under the CAA for

purposes of addressing global climate change, i cluding listing under CAA section 108. For these

reasons, pursuant to Rule 12(b)(l), Fed. R. Civ. '., the Complaint should be dismissed for lack of

subject matter jurisdiction.

STATUTORY AND REGULATORY BACKGROUND

The CAA makes "the States and the F deral Government partners in the struggle against

air pollution." General Motors Cowp. v. United States, 496 U.S. 530, 532 (1990). Sections 108

and 109 of the CAA authorize EPA to establis i, review and revise national ambient air quality

standards ("NAAQS"). Section 108(a) directs EPA to create, and revise "from time to time

thereafter," a list of certain air pollutants' that, "in [the Administrator's] judgment, cause or

contribute to air pollution which may reasonably be anticipated to endanger public health or welfare."

42 U.S.C. §§ 7408(a)(1), 7408(a)(l)(A). Anothe prerequisite to listing is that the presence of such

pollutants "in the ambient air results from nume ous or diverse mobile or stationary sources." 42

U.S.C. §§ 7408(a)(1)(B). Once EPA places a pollutant on this list, it then develops air quality criteria

The Act generally defines "air pollutant' to mean "any air pollution agent or combination of
such agents, including any physical, chemical, bi )logical, radioactive . .. substance or matter which is
emi~tted into or otherwise enters the ambient air.' 42 U.S.C. §7602(g).
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for the pollutant. Id. § 7408(a)(2). These crite *a must "accurately reflect the latest scientific

knowledge useful in indicating the kind and ex ent of all identifiable effects on public health or

welfare which may be expected from the prese ice of [a] pollutant in the ambient air. . . ."- Id.

Under CAA section 109, EPA is to pro mulgate " primary " and " secondary " NAAQS to

protect against adverse health and welfare effe ts for each pollutant identified under section 108,

based on the air quality criteria. Id. §§ 7409(a) 1), 7409(b)(l)&(2).2 Pursuant to these provisions,

EPA has to date promulgated NAAQS for seven "criteria" pollutants -- ozone, sulfur dioxide,

lead, particulate matter, carbon monoxide, h drocarbons, and nitrogen dioxide -- that specify the

maximum permissible concentrations of tho, e pollutants in the ambient air .3 Each State adopts

control measures and other requirements nec ssary to implement, maintain and enforce the

NAAQS for each criteria pollutant through s ate implementation plans ("SIPs"). 42 U.S.C. §

7410(a)(1). Each SIP or revision thereto mu t besubmitted to the Administrator for approval.

42 U. S. C. § 74 10(k).

2 "Primary" standards are set at levels 1 hich, "in the judgment of the Administrator" are
"requisite" to protect public health with "an deut agnof safety;" "secondary" standards
are set at levels which, "in the judgment oft diitao, are "requisite" to protect public
welfare. 42 U.S.C. § 7409(b)(l)&(2).

3 The NAAQS for hydrocarbons were later rescinded.
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Among the general provisions of the Act are those pertaining to citizen suits and judicial

review. 42 U.S.C. §§ 7604 (citizen suits), 76 7(b) (judicial review). Two general types of

citizen suits are authorized under the Act - direct suits against violators of applicable emission

standards and other CAA requirements, id. §§ 7604(a)(1)&(3), and suits to compel the

Administrator of EPA to "perform any act or iuty... which is not discretionary with the

Administrator." Id. § 7604(a)(2). Pursuant to the last two sentences of CAA section 304(a), which

were added in the 1990 CAA amendments, dist ict courts are also granted jurisdiction to hear claims

that agency action has been unreasonably delay d. See 42 U.S.C. § 7604(a) ("The district courts of

the United States shall have jurisdiction to corn el (consistent with [CAA section 304(a)(2), 42 U.s.c.

§ 7604(a)(2)]) agency action unreasonably dela ed....").' Such unreasonable delay claims may,

however, only be brought in a district court in t e same judicial circuit in which judicial review could

be obtained of the final action in question. Id.' The United States Court of Appeals for the District

of Columbia Circuit has exclusive jurisdiction to hear petitions for review of nationally

applicable EPA regulations and other final E A actions, while other locally or regionally

applicable EPA decisions are reviewable in tI e courts of appeals "for the appropriate circuit." 42

U.S.C. § 7607(b)(l). Other means of obtaini g judicial review of EPA regulations or other

4See also American Lun= Ass'n v. Reilly 962 F.2d 258, 262-63 (2d Cir. 1992) (distinguishing
nondiscretionary duty cases from unreasonable delay cases).

5 To the extent a party's claim is that new information justifies a revision to an existing
regulation, the D.C. Circuit requires parties to first petition the agency to make the requested revision
before pursuing judicial remedies. See Oliat Capter of Navajo Tribe v. Train, 515 F.2d 654, 666-67
& n.20 (D.C. Cir. 1975). In this case, as noted below, neither Plaintiffs nor any other parties have
filed an administrative petition with EPA seeking the addition Of CO2 to the CAA list of criteria
pollutants.
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orders are expressly precluded. 42 U.S.C. § ',607(e).

LITIGATION AND FACTUAL BACKGROUND

The Complaint in this matter was filed on June 4, 2003, and generally alleges that EPA

should be deemed to have violated a nondiscretionary duty to list CO2 as a criteria air pollutant,

since, according to Plaintiffs, various gove ental reports, testimony, and other materials

allegedly satistfyall the statutory prerequisite ~for such an action. ComplaintT¶¶115-21.

Plaintiffs first cite 1998 and 1999 congressio ial testimony by EPA's former Administrator and

General Counsel, as well as a 1998 EPA leg opinion, for the proposition that CO2 can be

classified as an "air pollutant" under the Act. Id. ¶¶ 32-35. Plaintiffs also contend that a speech

by former EPA Administrator Christine Todd Whitman, combined with statements made by the

United States government in a report to the nited Nations, should be deemed to constitute a

formal 'judgment" by the EPA Administrator under section 108(a)(1)(A) of the Act, 42 U.S.C. §

7408(a)(1)(A), that CO 2 emissions "cause or contribute to air pollution which may reasonably be

anticipated to endanger public health or welf ie." See Complaint ¶¶ 36-58. Plaintiffs do not

contend that EPA has determined that the pr sence Of CO2 in the ambient air results from

"numerous or diverse mobile or stationary sc urces," but instead simply assert this proposition as

fact. Complaint T¶ 24, 119-21. Based on th se allegations, Plaintiffs ask the Court to "[o]rder

the Administrator to revise the list of air poll tns pursuant to Section 108(a)(1) of the Act, 42

U.S.C. § 7408(a)(1), to include carbon dioxi e." Complaint at 31, Prayer for Relief¶~ 1.

Contrary to Plaintiffs' suggestions, EI A has not made any 'judgment" or otherwise

exercised its discretion to decide, for purpos s of section 108(a)(1), whether CO2 should be listed

as a criteria air pollutant. Furthermore, the 1998 and 1999 EPA legal opinion and statements
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relied on by Plaintiffs have been, withdrawn ard superseded by a legal opinion issued in

conjunction with a recent EPA action finding that the CAA does not authorize regulation Of CO2

(or any other greenhouse gas) for purposes of addressing global climate change, including listing

under section 108. See Memorandum, R. Fabricant to M. Horinko (Aug. 28, 2003) (Attach. A

hereto) (hereinafter "2003 Fabricant Legal 0inion",)i Therefore, Plaintiffs are simply wrong

when they allege that nothing but purely min sterial and nondiscretionary determinations need to

6 The 2003 Fabricant Legal Opinion was prepared in connection with EPA's response to

administrative petitions for rulemaking filed by the International Center For Technology Assessment
Q(ICTA") and other organizations, which asked EPA to regulate emissions Of CO2 and other
greenhouse gases by motor vehicles under the CAA. See Notice of Denial of Petition for
Rulemaking, Control of Emissions from New Ilghway Vehicles and Engines (Aug. 28, 2003)
(Attach. B hereto) (hereinafter "2003 Motor V hidle Rulemaking Denial"). In denying the petitions,
EPA's Assistant Administrator for Air and Rad ation, Jeffrey Holmstead, formally adopted the 2003
Fabricant Legal Opinion "as the position of t e Agency for purposes of deciding this petition and
for all other relevant purposes under the C ." Id. at 8. Both the rulemaking denial and the 2003
Eabricant Legal Opinion expressly overruled a id w~it-hdrew the prior EPA General Counsel opinion
and statements, relied on by Plaintiffs here, as io longer representing the views of the agency. See
2003 Fabricant Legal Opinion at 1-2 & n.l1, 10 -11; 2003 Motor Vehicle Rulemaking Denial at 8. The
substance of these determinations cannot be challenged in this Court. Instead, the exclusive forum for
petitions for review of final EPA actions of nationwide applicability (such as the 2003 Motor Vehicle
Rulemaking Denial and the findings on which hat action is based) is the United States Court of
Appeals for the District of Columbia Circuit, p irsuant to the procedures and limitations of 42 U.S.C. §
7607(b).
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be made before CO2 is added to the CAA's Ii of criteria pollutants. Not only would a number of

discretionary determinations need to be made by EPA even if it the agency believed it

appropriate to SO list C0 2 , but in light of the :003 Fabricant Legal Opinion and the 2003 Motor

Vehicle Rulemaking Denial, it is clear that El 'A has concluded that the CAA does not authorize

regulation Of CO2 or other greenhouse gases ]or the purpose of addressing global climate change.

STANDAR OF REVIW

On a motion to dismiss pursuant to R le 12(b)(1), Fed. R. Civ. P., Plaintiffs bear the

burden of proving the existence of subject m ,tter jurisdiction. Moser v. Pollin, 294 F.3d 335,

339 (2d Cir. 2002); Luckett v. Bure, 290 F.3c 493, 496-97 (2d Cir. 2002); Makarova v. United

States, 201 F.3d 110, 113 (2d Cir. 2000). Al bough a court considering a motion to dismiss must

"accept as true all material factual allegation. in the complaint," this does not relieve Plaintiffs of

their "affirmative[]" obligation to demonstra e the existence of jurisdiction, "and that showing is

not made by drawing from the pleadings inferences favorable to the party asserting

[jurisdiction]." ShippingFin. Srv or.D.rakos, 140 F.3d 129, 131 (2d Cir. 1998); see also

In re Amnerican Express Co. Shareholder Liti ., 39 F.3d 395, 400-01 n.3 (2d Cir. 1994)

("[C]onclusory allegations of the legal status of the defendants' acts need not be accepted as true

for the purposes of ruling on a motion to dis iss."); Atlantic Mut. Ins. Co. v. Balfour Maclamne

Infl, Ltd., 968 F.2d 196, 198 (2d Cir. 1992) ("argumentative inferences favorable to the party

asserting jurisdiction should not be drawn"). The court may refer to evidence outside the

pleadings in resolving the question of jurisdi tion on a Rule 12(b)(1) motion. Moser, 294 F.3d at

339; Luckett, 290 F.3d at 496-97; Makarova 201 F.3d at 11i3.

SUMMARYOF ARGUMENT
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EPA agrees that global climate change is a senious issue that involves important questions

of science and policy. As the materials cited by Plaintiffs in fact make clear, EPA and other

federal agencies are devoting considerable resources to scientific studies and policy initiatives to

address these complex issues.

However, this is not a case about the science of climate change or greenhouse gas

emissions. Instead, it is fundamentally a case about the nature of the federal/state partnership

established decades ago in the Clean Air Act. It is EPA 'sresponsibility to decide what

substances warrant regulation under the Act, adto decide whether and when to list these

substances and establish air quality criteria adNAAQS for them - standards that are then to be

achieved through implementation plans deve loped by individual States. The Act is designed to

allow EPA the opportunity to study, weigh, adassess the various legal, public health, welfare,

and other policy concerns that attend the setting of nationally-applicable CAA requirements and

standards, and then to make the formal deteripination, in the first instance, as to whether listing

of any particular substance under section 108(a) is warranted. The Act was not designed to allow

three individual States to force on EPA - aixl the rest of the nation - a sweeping new regulatory

regime for emissionsof CO2 simnply because tey believe such action to bewarranted.

The Clean Air Act allows citizen suits to be maintained against the EPA to compel the

performance of duties that are "not discretionr with the Administrator." 42 U.S.C. §

7604(a)(2). To be nondiscretionary, the alle ed duty must be "purely ministerial," such as an

express statutory duty to take a specified action by a date certain. Environmental Defense Fund

v. Thomas, 870 F.2d 892, 899 (2d Cir. 1989) (hereinafter "EDE v. Thomas"). Even in that

situation, however, acourt exercising citizen suit jurisdiction may only order EPA to take some
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action by the specified deadline, and may not direct the substance of the agency's decision. Id. at

89-0;see also Natural Res. Defense Counslil v. Thomas, 885 F.2d 1067, 1070 (2d Cir. 1989)

(hereinafter "NRDC v. Thomas").

Plaintiffs' attempt to compel the listin Of CO 2 as a criteria pollutant runs afoul of these

restrictions on CAA citizen suit jurisdiction. Section 108(a)(l) of the Clean Air Act, 42 U.S.C. §

7408(a)(l), does not require EPA to add new substances to the list of criteria air pollutants until

after EPA has, inter alia, determined whether a substance is an "air pollutant," made a

'judgment" as to whether emissions of the polIlutant "cause or contribute to air pollution which

may reasonably be anticipated to endanger public health and welfare," and determined that the

presence of the pollutant in the ambient air results "from numerous or diverse mobile or

stationary sources." In addition, revisions to the list of criteria pollutants are not required to be

made at any specified date, but instead only "from time to time." Id. Applicable precedent

makes clear that these determinations are inhernty discretionary, both in terms of their content

and their timing, and thus cannot properly be te subject of amandatory duty citizen suit.

Nor is there support (either in the case law or in the snippets of governmental reports and

statements cited by Plaintiffs) for the allegatio n that EPA should, by implication, be deemed to

have already made the required threshold determinations under section 1O8(a)(1). Controlling

Second Circuit precedent makes clear that noll of the speeches, reports, and other general

actions Plaintiffs cite can constitute, in whole or in part, the legal equivalent of the specific

statutory findings that are a prerequisite to the addition of a substance to the list of critenia

pollutants under section 108(a) of the Act. See NRDC v. Thomas, 885 F. 2d 1067, 1073-75 (2d

Cit. 1989). This conclusion is reinforced by te fact, notedaoe that EPA has determined that
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it does not have the authority to regulate CO2 and other greenhouse gases under the CAA for the

purpose of addressing global climate change. Although the substance of this determination

cannot be examined in this case, see 42 U.S.C. § 7607(b) (United States Court of Appeals for the

D.C. Circuit has exclusive jurisdiction over pettons for review of "final" EPA actions under the

CAA of nationwide applicability), it is appropriate to acknowledge that EPA has made such a

determination, for the limited purpose of undercoig h point that EPA has not conceded, or

implicitly made, all the substantive findings that would be a prerequisite to listing CO2 as a

criteria pollutant, as Plaintiffs claim.

Finally, in light of EPA's recent determination that it does not have the authority to

regulate CO2 and other greenhouse gases und er the CAA for the purpose of addressing global

climate change, this case is now moot. Simrpiy put, it would be impossible for the Court to grant

Plaintiffs the relief they seek, because to do so would be to require EPA to take administrative

action that it has determined is beyond the limits of its authority.

For all of these reasons, and as will be discussed in more detail below, this case should be

dismissed for lack of subject matter jurisdictio.

7 While not the focus of this motion to dismiss, we note for the record that there are other
jurisdictional defects in the Complaint as well. IMost obviously, Plaintiffs premise a significant part of
thefr claim of standing on their status as parenslpatriae for the citizens of their respective States.
Complaint ¶ 8. However, it is well-settled that~with regard to claims grounded in a federal statute,
" [a] State does not have standing as parens patriae to bring an action against the Federal
Government." Alfred L. Snapp & Son. Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 610 n.16
(1982)); see also, gEstados Unidos Mexicafios v. DeCoster, 229 F.3d 332, 338 n.7 (1st Cit. 2000);
State ex rel. Sulflivan v. Lujan, 969 F.2d 877, 883 (l0th Cir. 1992); Nevada v. Burford, 918 F.2d 854,
858 (9th Cir. 1990); Iowa ex rel. Miller v. Blocik,771 F.2d 347, 354 (8th Cir. 1985); Pennsylvania v.
Kieppe, 533 F.2d 668, 678-81 (D.C. Cir. 1976)1 The rationale is that with regard to federal interests
(such as those at issue here), "it is the United States, and not the state, which represents [the State's
citizens] as parens patriae, when such representation becomes appropriate; and to the former, and not
the latter, they must look for such protective measures as flow from that status." Massachusetts v.
Mellon, 262 U.S. 447, 486 (1923). The Court does not need to reach these issues, however, insofar as
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ARGUMENT

I. EPA'S AUTHORITY TO REVISE THE LIST OF CRITERIA AIR POLLUTANTS
UNDER SECTION 108fa)(1) OF THE ACT IS DISCRETIONARY

The CNA's mandatory duty citizen sui t provision does not provide jurisdiction for this

suit, regardless of whether the Complaint is understood to be seeking an order directing EPA to

add CO 2 to the list of criteria pollutants, or meel directing EPA to make a decision whether or

not to do so by a time certain. As will be explained herein, the Act grants EPA discretionary

authority over both the substance and timing of revisions to the CAA list of criteria air pollutants,

and does not impose on EPA the type of mandatory duties that can be compelled through a

citizen suit in district court.

A. The Health and Welfare "Judgment" Referenced In CAA Section 108(a)(l)(A) is
Discretionary.

the iurisdictional issues addressed in this memo~randum should be fully dispositive. However, should
this motion to dismiss be denied, EPA reserves lits right to raise this and other additional iurisdictional
concerns as may be appropriate, as well as all defenses to the merits of Plaintiffs' claims.



EPA has no duty to add any particular substance to the section 108(a) list of criteria air

pollutants until after it has, among other things,8 made a "judgment" that emissions of the

pollutant in question "cause or contribute to arpollution which may reasonably be anticipated to

endanger public health or welfare." 42 U.SI. § 7408(a)(1)(A). Common sense and controlling

Second Circuit precedent make clear that thrishold regulatory determinations such as this, which

require consideration of a host of technical, legal and policy issues, are discretionary, and may

not be compelled through a mandatory duty ctzen suit.

To be eligible for inclusion on the list of criteria air pollutants, the substance also must be an
"air pollutant" as defined in the Act, see 42 UJIS.C. §§ 7408(a)(1), 7602(g); must be present in the
ambient air as a result of emissions from "numerous or diverse mobile or stationary sources," id. §
7408(a)(1)(B); and must be a pollutant for whidh air quality criteria will be issued. Id. §
7408(a)(1)(C). As explained below, EPA has riot made any of the findings which are-required if C02
is to be added to the CAA section 108(a) list of criteria pollutants.

-12 -



For example, in NRDC v. Thomas, the Second Circuit rejected a citizen suit seeking to

compel EPA to add certain substances to the AAlsofhzrus air pollutants. In that case,

the relevant statutoryprovision was sectionl 11(a)(l) of the Act, 42 U.S.C. §7412(a)(1) (1982),

which at the time authorized EPA to regulate as a "hazardous air pollutant" any pollutant not

currently subject to a NAAQS that "in the judgment of the Administrator causes, or contributes

to, air pollution which may reasonably be aniipae treutianincrease in mortality or an

increase in serious irreversible, or incapacitatin irreversible, illness." See NRDC v. Thomas,

885 F.2d at 107O.' In reaching its decision, tecourt focused on the statutory language relying

on "the judgment of the Administrator as to hialth effects," and stressed that "[iln rendering this

judgment, the Administrator must have the flexblity to analyze a great deal of information in an

area which 'is on the frontiers of scientific knowledge."' Id. at 1075 (emphasis in original)

(citation omitted). For these reasons, the Second Circuit held that EPA's "judgment" as to what

compounds should be added to the list of haza rdous pollutants was discretionary, and could not

be compelled through a mandatory duty citize n suit.

Most recently, in New Yo rk Public ILnterest Research (Grouip v. Whitman, 321 F.3d 316

(2d Cir. 2003) (hereinafter "NYPIRG v. Whiitman"l), the Second Circuit considered the nature of

the Administrator's duties under a CAA provison that requires EPA to issue a notice of

deficiency to State air pollution permitting atoiies "[w]henever the Administrator makes a

determination that a permitting authority is not adequately administering and enforcing a

It is noteworthy that the statutory provision at issue in NRDC v. Thomas, which is quoted in
the text, is very similar in relevant respects to section 108(a)(1) of the Act, the provision at issue in
this case, which authorizes EPA to list, as criteI a air pollutants, those pollutants "emissions of which,
in [the Administrator's] judgment, cause or contiute to air pollution which may reasonably be
anticipated to endanger public health or welfare? 42 U.S.C. § 7408(a)(1)(A).
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program, or portion thereof, in accordance wit the requirements of [the Act]." Id. at 330

(quoting CAA § 502(i)fl), 42 U.S.C. § 766la(i')Q)). In rejecting a public interest group's

argument that certain admitted "implementatio deficiencies" in New York's program left EPA

with no choice but to issue a notice of deficiency, the court explained that "the key phrase of §

502(i)(1) is the opening one, Whenever the Admnsrtrmakes a determination,' and this

language grants discretion." NYPTRG v. Whta,321 F.3d at 330. The court went on to

conclude that "[b]ecause the determination is io occur whenever the EPA makes it, the

determination is necessarily discretionary." I.at 33 1.

In the NAAQS context itself, the Second Circuit has stated that when the Act leaves a

determination "to the 'judgment of the Administrator,' it is difficult to read it as imposing non-

discretionary duties." EDF _v.Thomas, 870 F. 2d at 898. Similarly, Congress' use of "[t]he

words 'as may be appropriate' clearly suggest thtthe Administrator must exercise judgment."

Id. The court thus rejected claims that the statutory directive to revise the NAAQS at five year

intervals "as may be appropriate" gave rise to a nondiscretionary duty on the part of the EPA

Administrator to revise the NAAQS for sulfur dioxide to address the effects of acid deposition.

EDF v. Thomas, 870 F.2d at 899. The only nandatory duty created was to "make some formal

decision whether to revise the NAAQS" at the statutorily-prescribed five year intervals. Id. at

899 (emphasis in original).

There simply is no principled basis on which to distinguish the EPA "judgment" called

for under CAA section 108(a)(1)(A), 42 U.S.C. §7408(a)(1)(A), from the other CAA judgments

and determinations, discussed above, that the Second Circuit has found to be discretionary, and

therefore beyond the scope of the Act's mandaoydtctznsit provision.
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B. Othe-r Determinations Under S ction lO(1 l AeAs iscretionary With EPA.

Under CAA section lC8(a)(l), 42 U.S.C. § 7408(a)(1), a determination by the Administrator,

based on his or her judgment, that a substance causes or contributes to air pollution that may

reasonably be anticipated to endanger public health or welfare, is not the only discretionary finding

that is a prerequisite to listing a pollutant. For example, the Administrator must also determine that

the substance's presence in the ambient air results from numerous or diverse mobile or stationary

sources. 42 U.S.C. § 7408(a)(1)(B). This determnination, like the health and welfare determination

under CAA section 108(a)(l)(A), inherently requires the Administrator to apply his or her judgment to

the technical and factual issues relevant to the stattory standard. Hence, this determination also is

not purely ministerial, and thus cannot be compeld by this citizen suit.

C. EPA Also Has Discretion To Deide When To Revise The List of Critenia Air

Pollutants.

As noted above, the Second Circuit has, in some cases, allowed a CAA mandatory duty

citizen suit to proceed with regard to the timing (as opposed to the substance) of a specified EPA

decision. See EDF v.. Thomas, 870 F.2d at 899 However, even this limited avenue of relief is

available only in cases where the statute expressly sets forth a specific deadline for agency action.

See NRDC v. Thomas, 885 F.2d atI1075( (llaining that ths aspect of EDF v. Thomas was

premised on the distinction "between those rvsion provisions . .. that include stated deadlines

and those that do not, holding that revision prvisions that do include stated deadlines should, as
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a rule, be construed as creating non-discretionr duties") (citations omitted).

In this case, section 108(a)(1) of the Atdoes not require revisions on any stated deadline,

but instead, merely directs EPA to revise the lst of criteria pollutants "from time to time." 42

U.S.C. § 7408(a)(l). The Second Circuit has specifically held that this type of language does not

give rise to anondiscretionary duty that can be compelled in acitizen suit. See Ameria Ln

Ass'n v. Reilly, 962 F.2d 258, 263 (2d Cir. 1992) (distinguishing statutorily-prescribed

"indefinite intervals, such as 'from time to time"' from "bright-line deadlines" such as "at five-

year intervals"); see also NRDC v. Thomas, 85 F.2d at 1075 (similar). instead, where, as here,

the CAA merely directs EPA to take action "rmtime to time," and does not specify a date-

certain deadline, a party may only challenge Igency inaction relating to determinations of

nationwide applicability by bringing an "unreaoal dly ase in the United States Distn~ct

Court for the District of Columbia. See AmercnLn s',962 F.2d at 263; see also 42

U.S.C. §§ 7604(a), 7607(b).'0

For all of the foregoing reasons, the CAs mandatory duty citizen suit provision cannot

be used to compel either the substance or the timing of revisions to the list of criteria air

pollutants.

10 As discussed above, see supra at 3-4, section 304(a) of the Clean Air Act, 42 U.S.C. §

7604(a), only allows "unreasonable delay" claims to be brought in a district court in the same judicial

circuit where a petition for judicial review of the allegedly overdue agency action could be brought,

once it is "final," pursuant to section 307(b) df the Act, 42 U.S.C. § 7607(b). Section 307(b) of the

Act, in turn requires that petitions for review o+ " final " EPA actions that are " nationally applicable"

may only be brought in the United States Court of Appeals for the District of Columbia Circuit. 42

U.S.C. § 7607(b). To EPA's knowledge, Plaintiffs have not sought to bring an unreasonable delay

claim in the United States District Court for th,~ District of Columbia pertaining to the listing Of C02

as a criteria pollutant under section 108(a) of teCAA; nor have they, as a basis for such a challenge,

filed an administrative petition with EPA seeking to add CO2 to the list of critenia air pollutants.
See note 5, supra.
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HI. EPA HAS NOT MADE ANY OF TH: THRESHOLD DETERMINATIONS THAT
ARE A PREREQUISITE TO THE ADITION OF CO2 TO THE LIST OF CRITERIA
AIR POLLUTANTS

EPA has simply not made any of the above-referenced threshold determinations that are

required by section 108(a) of the Act, 42 U.S.C. § 7408(a). Plaintiffs do not allege (nor could

they) that EPA has made any such formal section 108(a) determinations, but instead claim that

the combined effect of isolated statements mad by EPA and other federal agencies, in non-

section 108(a) contexts, should constructively be deemed to constitute the determination

referenced under CAA section 108(a)(1)(A). Se Complaint TT 36-58, 118. By employing this

approach, Plaintiffs apparently are trying to shoehorn this case into the mold of Natural

Resources Defense Council v. Train, 545 F.2d 320 (2d Cir. 1976) ("NRDC v. Train"), where the

Second Circuit upheld a district court decision in a citizen suit case requiring EPA to add lead to

the list of criteria air pollutants. This strained arguiment should be rejected.

To begin with, decisions as signifficani as the expansion of the list of criteria pollutants

under seCtion 108(a) of the Act simply cannot be made by implication, as Plaintiffs suggest. At a

minimum, EPA would need to make an expre ss and specific determination, in the context of

section 108(a)(1), on all the factors required toadd CO2 to the list of criteria air pollutants. This

would need to be accompanied by a statement of the agency's rationale and a complete

administrative record.11 Such aformal determcination in turnallows interested parties afair

Section 307(d)(1) of the Act, 42 U.S.C. § 7607(d)(l), lists a number of specific agency actions
that must be undertaken using the special rulemtaking requirements set forth in that section of the Act.
While this list includes, for example, promulgdtion of a NAAQS (National Ambient Air Quality
Standard) under section 109 of the Act, 42 U.S.tC. § 7409, it does not include establishment of, or
additions to, the list of criteria air pollutants under section 108(a) of the Act, 42 U.S.C. § 7408(a).
Therefore, while EPA could choose, in its discretion, to follow the Act's rulemaking procedures for
listing decisions under section 108(a), see 42UdS.C. § 7607(d)(1)(V), it also could choose to make
such a deternmiation pursuant to informal adjudication.
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opportunity to exercise their right under the Act to seek judicial review, see 42 U.S.C. § 7607(b)

(petitions for review of "final" EPA CAA actions "of nationwide scope or effect" can be brought

within 60 days only in the United States Cour of Appeals for the D.C. Circuit), and allows the

agency the opportunity to prepare the type of rcord and statement of rationale that would make

such judicial review meaningful. On the other hand, were EPA simply deemed to have made the

findings required under CAA section 108(a), hiowever unintentionally, in the course of other

proceedings, speeches, or reports, there would be little assurance that the agency decision and

administrative record (if any) would reflect a ihorough consideration, in the context of section

108(a)(1), of all pertinent CAA-specific legal, technical, and policy issues, and interested parties

might well be deprived of a meaningfuil opporuiyto exercise teir rights to judicial review. 1

12 In this regard, Plaintiffs' observation th, t public comment was solicited on the United States'

submission to the United Nations, Complaint Itl 44-46 & Exhs. E&F, is inapposite, as neither that

report, nor the public notice p~ertaining to it, was addressed to the issue raised in this case - the

possible listing Of CO2 as a criteria pollutant un'der the Clean Air Act. Quite obviously, parties may

have more or different views on, and potential Kbections to, the listing Of CO2 under section

108(a)(1) of the CAA than they would on a mo re general report to the United Nations on climate

change issues. For notice to be effective, the ~ulic must understand the nature of the agency action

being proposed, if indeed potential action is b~n proposed at all.
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hinL NIC v. Trai~n, the court's decision was driven by EPA's express concession that lead

"meets the conditions of §§ 108(a)(1)(A) and (B) [in] that it has an adverse effect on public

health and welfare, and that the presence of lead in the ambient air results from numerous or

diverse mobile or stationary sources." Id. at 324; compare NRDC v. Thdomas, 885 F.2d at 1074

(distinguishing NRDC v. T~rain on the basis oi~ these EPA concessions). The NRDC v. Train

court found that once EPA had made these trshold concessions, its remaining duty to actually

add lead to the list of criteria pollutants "beco nels] mandatory." Id. at 328. EPA has made no

such concessions here, and Plaintiffs' argumenit that isolated actions made outside the context of

section 108(a) are the "functional equivalent" of the required threshold statutory determinations

under section 108(a)(1) fails as a matter ofa . See NRDC v. Thomas, 885 F.2d at 1075. 13

'~Further, while we acknowledge that this Court is bound to follow applicable Second Circuit

precedent, it is worth noting that certain aspecs of N RDC v. T~rain appear questionable in light of

subsequent precedent over the almost 27 year ince that case was decided. For example, the Second
Circuit described its rationale in ND v.Tansetily"one of statutory construction," 545 F.2d

at 324, but this statutory analysis icungteocusion that CAA section 10S(a)(1)(C), 42 U.S.C.
§ 7408(a)(l)(C), did not present a a otecutsdecision, was not conducted under the now-
famidliar deferential standard announced by teSpmeCuteight years later in Chevron, U..S.A. v.

NRDC, 467 U.S. 837 (1984). In addition, iNRCvTrnteSecond Circuit did not address the
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question of whether its-decision - which compelld EPA to take a substantive final action of

nationwide applicability - improperly intrude onthe exclusive jurisdiction of the D.C. Circuit, a

topic that came to be addressed by the D.C. Crutmore extensively in cases decided after NRDC v.

Train. See, L.L, Sira Cu .Toa,88 F2d 783 (D.C. Cir. 1987). Nor did the Second
Circuit a~ddress the somewhat related questio ofhow a revision to the list of criteria pollutants could

be mandated, based solely on EPA "concessiohs in the course of litigation, without regard for the

effect that such an order would have on the fghts, of interested parties to seek judicial review, a point

we discuss in the text. While this Court doe not need to reach any of these issues, EPA reserves its

right to address them in more detail, to the ext~ appropriate, in any future proceedings before this

Court or the Second Circuit.
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Even if it were assumed, arg-uendo, that CO2 could be regulated under the Act for

purposes of addressing global climate change, nohere in any of the materials cited by Plaintiffs

is there any determination by EPA, pursuant to CAA section 108(a), that emissions Of CO2 in the

ambient air cause or contribute to air pollution which "may reasonably be anticipated to endanger

public health or welfare," or that emissions Of CO2 come from numerous or diverse mobile or

stationary sources. Plaintiffs in fact cite no EPA statement from ~!Ry context that CO2 Meets the

criteria set forth in sections 108(a)(1), and only two of the Exhibits discussed by Plaintiffs in

their Complaint -- the now-withdrawn legal opinion and statements of EPA's prior General

Counsels -- directly address the possible reguation of CO2 under the Clean Air Act at all.

However, even these documents stressed that EPA has not made any determination that CO 2

emissions satisfy the criteria set forth in section 108(a)(1) of the Act, a critical point that

remains true today. 14

14The legal opinion and statements relied on by Plaintiffs, which have now been withdrawn by

EPA, made clear that EPA had yet to determine that regulation Of CO2 as a criteria pollutant under

section 108(a) of the Act was appropriate, evenlif it could more generally be considered an "air

pollutant" under the Act. See Memorandum, Jonathan Z. Cannon to Carol M. Browner, at 4-5

("While C02, as an air pollutant, is within EPA's scope of authority to regulate, the Administrator has

not yet determined that CO2 meets the criteria for regulation under one or more provisions of the

Act.") (Plaintiff s Exhibit A); Testimony of Gaiw S. Guzy, at 5-6 (referencing quoted portion of

Cannon memorandum and reiterating that "T'hat statement remains true today. EPA has not made

any of the Act's threshold findings that would lead to regulation Of CO2 emissions from electric

utilities or, indeed, from any source.") (Plaintiffs' Exhibit B).
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As "evidence" that EPA has construct ively, if not expressly, made the required CAA

section 108(a)(l)(A) 'judgment" regarding the health and welfare effects Of CO2 emissions,

Plaintiffs cite portions of a speech by former LPA Administrator Christine Todd Whitman, which

expresses general concern about greenhouse las emissions and climate change, Complaint ¶ 36

& Exh. C, and portions of a report that the United States submitted to the United Nations,

discussing the range of possible impacts of gloal warming in the United States. Id. ¶¶ 55-58."

However, these general materials clearly canno take the place of the specific findings required

by the Clean Air Act.

Even taken at face value, the cited materials were not made in the context of CAA section

108(a), and do not constitute the sort of definitive findings by the Administrator that Plaintiffs

suggest. For example, the cited report to the United Nations is not even an EPA document.

Instead, the report is described in its title as a communication of the "United States of America Under

the United Nations Framework Convention on CiaeChange," Complaint, Exh. D at 1, and as

Plaintiffs themselves acknowledge, the report rpresene teclaorative work of "at least 12

federal agencies or departments," Complaint ¶!47, and was issued by the State Department. Id. ¶

43.16 Moreover, the report emphasizes, in its opening section, the substantial uncertainties

'5 It should also be noted that Plaintiffs do not even allege that EPA has made a functional

equivalent of the required CAA section 108(a)d1)(B) finding that CO 2 "in the ambient air results from
emissions from numerous or diverse mobile or stationary sources."1 42 U.S.C. § 7408(a)(1)(B); see
also Complaint ¶¶ 24, 119-21.

16 EPA has taken a consistent view on the lineage of the Climate Action Report. For example,

on May 16, 2003, EPA denied a request for correction submitted by the Competitive Enterprise
Institute to EPA under EPA's Guidelines for Ehsuring and Maximizing the Quality, Objectivity,
Utility, and Integrity of Information Disseminated by the Environmental Protection Agency
("Information Quality Guidelines"), regardinP the Climate Action Report, explaining that CEI's
request was most appropriately presented to tbState Department, not EPA. On May 21, 2003, CEI
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surrounding its observations:

While current analyses are unable to predict with confidence the

timing, magnitude, or regional d1istribution of climate change, the

best scientific information indicaes that if greenhouse gas

concentrations continue to increase, changes are likely to occur.

The U.S. National Research Council has cautioned, however, that

"because there is considerable mcrainty in current understanding

of how the climate system vans naturally and reacts to emissions

of greenhouse gases and aerosols, current estimates of the

magnitude of future warmings should be regarded as tentative and

subject to future adjustments (either upward or downward)."

Moreover, there is perhaps eve greater uncertainty regarding the

social, environmental, and econmc consequences of changes in

climate.

U.S. Climate Action Report 2002, at 4 (Plaintffs' Exhibit D). Particularly in light of such

important caveats about our current understanigof global climate change science and potential

effects, statements in the U.S. Climate Actioni Report simply are not the functional equivalent of

a formal and definitive 'judgment" by the EP A Administrator that CO2 emissions "cause or

contribute to air pollution which may reasonably be anticipated to endanger public health or

welfare," 42 U.S.C. § 7408(a)(l)(A), reached after considering, in the context of section 108(a),

all the complex and multi-faceted informiatio relating to global climate change.

Second Circuit precedent also makes clear that generalized reports and statements, such

as those cited by Plaintiffs, simply canno beeutdwth formalized findings tied expressly to

the statutory provisions at issue. In ND v.Toafor example, EPA had issued notices in

submitted a request for reconsideration, and tla reconsideration request is still pending. Information

on EPA's Information Quality Guidelines, CEI's request for correction, EPA's response thereto, as

well as the pertinent documents, can be found on EPA's Internet website at
ww~p.~voi ~ai i~lns
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the Federal Register indicating, based on risk assessments and other studies, that certain

pollutants were "known or probable carcinogen[s]." NRDC v. Thomas, 885 F.2d at 1069, 107 1-

72. In most of the notices, "EPA said that it in tended to add the relevant Pollutant to the List [of

hazardous air pollutants] at some unspecified time in the future, but would make a final decision

whether to act upon that intention only after making further studies of emission control

techniques and health risks." Id. at 1072. PlIntff environmental groups argued that EPA's

"characterization of the Pollutants as 'likely or known carcinogens' was the functional equivalent'

of a statutory finding that they were 'hazardou air pollutants,' and therefore required immediate

listing." Id. The Second Circuit flatly rejece this claim, agreeing with the district court that the

dispositive factor was that EPA "resolutely mitns that it has made no final determination as

to the degree of risk posed by each of the pollutns and specifically denies that it has found any

of the pollutants to be hazardous air pollutants under the terms of the statute." Id. at 1074

(quoting NRDC v. Thomas, 689 F. Supp. 246, 254 (S.D.N.Y. 1988)). Similarly, in EDF v.

Thomas, the Second Circuit rejected an argument that EPA studies of the adverse effects of

sulfur oxides ("SOy"), the results of which wer published in a 1982 Federal Register notice

issuing revised air quality criteria for SO.<, as Keli as in a three-volume report in 1984 and 1985,

were "the equivalent of the EPA's explicit concession in Train concerning the adverse effects of

lead." EDF v. Thomas, 8'70 F.2d at 899.

Indeed, the record in this case presents a far stronger basis on which to distinguish NRDC

v. Train than did the record in either EDF v. Thomas or NRDC v. Thomas. hin both NIRDC v.

Thomas and EDF v. Thomas, the court rejecte plaintiffs"'"constructive determination"

arguments, even though EPA itself had documented adverse effects from the pollutants in



question in Federal Register notices (and other documents) directly relating to regulation of the

pollutants uiider the very CAA provisions at issue. In this case, by contrast, the only EPA

statements cited by Plaintiffs that directly coniecn the possible regulation Of CO2 under the Act

in fact stress that the Agency has not made any of the requisite threshold determinations. While

other publications and statements cited by Plaintiffs do document the government's concerns

about potential global climate change, they aJ~o stress the complexities and uncertainties

associated with assessment of the extent and timing of any change and the health and welfare

impacts that may occur.1 7

This conclusion is, of course, renocd by EPA's recent denial of a rulemaking petition

to regulate CO2 emissions under the CAA's mobile source provisions, and the extensive analysis

the agency supplied in connection with that deil weinEPA has stated expressly that it does

not have the authority under the CAA to reguaeCO2 or other greenhouse gases for purposes of

addressing global climate change. See 200 MtrVehicle Rulemaking Denial (Attach. B

hereto); 2003 Fabricant Legal Opinion (Attach A hereto). Although any detailed discussion of

the substance of these issues is beyond the sepe of this proceeding and this memorandum, see

42 U.S.C. § 7607(b) (United States Court of Appeals for the D.C. Circuit has exclusive

jurisdiction over petitions for review of any "tFinal" EPA actions under the CAA of nationwide

applicability), the mere fact that EPA has made these determinations clearly underscores the

point that EPA has not conceded, or implicitl made al the sbtantive findings that would be a

17 See NRDC v. Thomas, 885 F.2d at 1074-7 (tressing ta PA was still continuing to assess

the extent ofnrsk -posed by emission of the pollihtants at issue).
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prerequisite to listing CO2 as a criteria pollutant, as Plaintiffs claim in this case.

If, as in the prior Second Circuit cases, "constructive determination" cannot be deemed

to arise out of formal EPA documents documenig pertinent health concerns and findings in the

context of the particular CAA statutory provision at issue, then such a determination certainly

cannot be deemed to arise from non-definitive statements in a government report that was not

issued by EPA, and that was not intended to adrss CAA regulatory issues. Instead, any

addition to the list of criteria pollutants can be made only after a formal and express

determination, supported by a CAA-specific administrative record, that preserves interested

parties' fights to a meaningful opportunity for jdca eiw

I111. IN THE ATRNATIVE. THIS CAS1ISNWMO

A case is moot when it is impossible frthe Court to grant any effectual relief to the

prevailing party. in re Kurtzman, 194 F.3d 54 58 (2d Cir. 1999). As discussed above, EPA has

made a formial determination -- adopted as the agency's official position in the 2003 Motor

Vehicle Rulemaking Denial -- that it lacks auhrty under the Clean Air Act to regulate CO2 Or

other greenhouse gases for purposes of addressing global climate change, including action under

CAA section 108. The United States Court of Appeals for the D.C. Circuit is, by statute, the

exclusive forum for any challenges to this det ermination of nationwide applicability. 42 U.S.C. §

7607(b); see also n.6, supra. As a result, EPA s determination of its own authority must be

presumed to be valid by this Court in the context of this citizen suit.1 8 Therefore, at this time, the

IS See, g.,Train v. NRDC, 421IU.S. 60 92 (1975) (regulated entity required to follow

existing Clean Air Act regulations during pellec of judicial challenge to denial of variance

fromr regulations); US West Communications Inc. v. Jerinin, 30 F3 950, 958 & n.2 (9th Cit.

2002) (where courts of app~ealfs have TexclusiNe jursditon torve aidly-issued FCC

regulations, regulations must be presumed valid by district court in relatd proceeding).
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Court clearly lacks the ability to grant th e relief sought by Plantiffis - ordering EPA to list CO 2

as a criteria air pollutant under section 108() of the Act, based the alleged relationship Of CO2

emissions to global climate change - since this relief would require the agency to take

administrative action that exceeds its authon~y

CONCLUSION

For all the foregoing reasons, the CourInt should dismiss the Complaint for lack of subject

matter jurisdiction.
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