The FTC’s Procedural Advantage in Discovering Concerted Action
William H. Page”

This panel* considers whether Section 5 of the Federal Trade Commission Act?
can or should be interpreted to reach more conduct than Section 1 of Sherman Act.®
Rather than attempt to formulate a general answer to this question, I will limit my
remarks to conscious parallelism and its relationship to unlawful concerted action. |
argue that Section 1 and Section 5 have the same substantive reach within this domain,
but that the FTC may have a procedural advantage over private plaintiffs in discovering
concerted action, particularly after the Supreme Court’s 2007 decision in Bell Atlantic
Corp. v. Twombly.*

The dilemma in the treatment of conscious parallelism is often posed by some
version of the following hypothetical:> There are four independently owned gas stations
at the same street corner in a remote town. Without a wholesale price increase, one
station owner decides to raise his prices in the hope that the others will follow. When the

first mover posts the new prices, his rivals realize they have an opportunity to increase
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sales at the old price. Nevertheless, each decides to match the price increase, in the belief
that doing so is more likely to enhance long-run profit. The stations have achieved a
noncompetitive price by a series of consciously parallel decisions.

You might say that the gas stations in this scenario have formed *“contract,
combination . . ., or conspiracy” under Section 1. The first station’s price increase is
arguably an offer and the other stations’ matching price increases are arguably
acceptances.®  Moreover, some of the Supreme Court’s traditional definitions of
concerted action under Section 1—a “conscious commitment to a common scheme”’ or a
“meeting of minds”®— might literally apply, because the station owners come to share a
common goal in taking their respective actions.® Courts have not, however, interpreted
Section 1 in this way. Under Matsushita, evidence of consciously parallel conduct, by
itself, is not enough to avoid summary judgment. The plaintiff must produce evidence
that tends to exclude the possibility that the defendants’ parallel actions were the product
of either independent or merely interdependent decisions.”* They must, in other words,
produce some evidence that is consisted only with agreement or concerted action. In
reaching this result, the courts have agreed with Donald Turner that simple conscious

parallelism is (a) not culpable, because firms that engage in the practice are only acting
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rationally by taking account of each other’s likely responses to their respective actions;
and (b) not regulable, because the courts could only interdict the practice by direct price
regulation.’? Contrary to Turner, the courts have reached upheld conscious parallelism
even if the firms have achieved a noncompetitive result with the assistance of
independently adopted “facilitating practices,” like delivered pricing or most favored
customer clauses.*

Courts have also refused to extend Section 5 of the FTC Act to consciously
parallel conduct, with or without facilitating practices, for similar reasons.™ Unlike
Section 1, Section 5 does not require an agreement; it requires only that the defendants
have engaged in an unfair method of competition. But, as the previous paragraph shows,
courts have refused to extend Section 1 to consciously parallel conduct because they
believe that to do so would represent bad antitrust policy, not because they believe that
the literal language of the statute forecloses that result. The same antitrust policy
concerns apply in the interpretation of the broad language of Section 5. There is no
reason to think conscious parallelism is “incipient” concerted action.® Consequently,
both Section 5 and Section 1 are properly interpreted to require proof of concerted action.

There is no substantive gap.
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After Twombly, however, there may be a procedural gap between Section 5 and
Section 1, as those statutes are most commonly enforced. Twombly extends Matsushita’s
rationale to pleading Section 1 claims. Under Twombly, a private plaintiff must plead
more than simple conscious parallelism to avoid dismissal; it must allege enough factual
detail about the defendants’ conduct to make it “plausible” to believe that they
conspired.*® The Court rested this pleading standard on its fear of discovery: “it is only
by taking care to require allegations that reach the level suggesting conspiracy that we
can hope to avoid the potentially enormous expense of discovery in cases with no
reasonably founded hope that the [discovery] process will reveal relevant evidence to
support a § 1 claim.”*” Justice Stevens, in dissent, condemned this rationale because the
evidence necessary to allege agreement is usually in the possession of defendants, and
thus only accessible through discovery.*® Thus, the Court’s standard might shield some
unlawful conduct.

The decisions of the lower federal courts since Twombly lend some support to
Justice Stevens’ concerns, because they generally require allegations of fairly specific

communications among rivals in order to state a Section 1 claim.”® Those kinds of

16 Twombly, 127 S. Ct. at 1965.
171d. at 1966-67.

8 1d. at 1975 (Stevens, J., dissenting) (quoting earlier decisions holding that “in antitrust cases,
where ‘the proof is largely in the hands of the alleged conspirators,” . . . dismissals prior to giving the
plaintiff ample opportunity for discovery should be granted very sparingly”) (citations omitted).

19 See, e.g., In re Elevator Antitrust Litig., 502 F.3d 47, 50 (2d Cir. 2007) (requiring allegations
that identify “specific actions by a particular defendant at a particular time”); In re Parcel Tanker Shipping
Servs. Antitrust Litig., 541 F. Supp. 2d 487, 492 (D. Conn. 2008) (“Although the complaint repeatedly
refers to these alleged ‘clandestine meetings’ among certain defendants, it states no specific examples of
the defendants’ conduct in the meetings, other than general allegations of conspiracy.”). See generally
William H. Page, Twombly and Communication: Tthe Emerging Definition of Concerted Action Under the
New Pleading Standards, (October, 19 2008) (examining 19 post-Twombly rulings on motions to dismiss
Section 1 claims), available at SSRN: http://ssrn.com/abstract=1286872.

4



communications will usually only be available through discovery. Some courts do allow
some pre-answer discovery on the merits.?® | have argued elsewhere that this sort of
discovery is appropriate, particularly where the allegations suggest that a focused factual
inquiry might confirm whether the plaintiff could make sufficient allegations. But, to the
extent that courts do not allow sufficient pre-answer discovery, the FTC might fill the
procedural gap in appropriate cases by exercising its administrative powers of
investigation.

Private parties who believe that they have been injured by concerted action, but
who lack sufficiently detailed information to plead a violation of Section 1 under
Twombly, can bring their evidence to the FTC either before filing suit or after dismissal
of their action in federal court. The FTC, using its expertise in evaluating both economic
and economic evidence, can decide whether to conduct further investigation. The FTC
“was granted in its enabling statute broader powers of investigation than almost any other
department or agency in the federal government.”* For example, the FTC can informally
request information from firms.? More important, under Section 9 of the FTC Act, the
Commission may “require by subpoena the attendance and testimony of witnesses and

the production of all such documentary evidence relating to any matter under
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investigation.”®  This provision allows the FTC to conduct what amounts to civil
discovery before it has issued a complaint. Obviously, such a sweeping power raises risk
of imposing undue costs on businesses. The FTC’s own internal standards, however,
provide procedural safeguards, which should be used to avoid abuses.*

If the FTC finds evidence of concerted action, it can file a complaint® or, in the
case of naked price fixing or market allocation, refer the case to the Antitrust Division for
possible criminal prosecution.?® Private parties may, in appropriate cases, file follow-on
suits, relying on the additional information the FTC developed in order to satisfy the
demands of Twombly.?” One might argue that this division of responsibility is efficient.
Twombly may provide a useful screen against “impositional discovery”? by private
plaintiffs, who necessarily consider only their private interest in deciding whether to
sue.” If, however, Justice Stevens is correct that the screen will catch legitimate
lawsuits, the FTC provides a forum to decide whether further discovery is justified on

public interest grounds.
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