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Negative Option Workshop:

m Negative Option = Advance Consent



Negative Option Workshop:

m Key Considerations:

\ When during the Ordering Process do various
WHEN )
disclosures need to be made

WH AT What terms and conditions need to be disclosed for
Advance Consent Offers

”~
How do the disclosures need to be made



FTC Guidance

m Section 5 of the Federal Trade
Commission Act:

€ Prohibits Unfair and Deceptive Acts or Practices
Standard

Flexible

€ Requires Clear and Conspicuous Disclosure of
Material Terms and Conditions-Failure to disclose
material terms-violates Section 5




FTC Guidance

m Dot Com Disclosures:
€ Online disclosure must be unavoidable
AND

€ Presented prior to the consumer incurring any
financial obligation

® Use of hyperlinks may be appropriate when properly
labeled



ERA Advance Consent Guidelines:

m Two fundamental principles
€ Notice And Consent

& All material terms and conditions of the offer must be
disclosed In a clear and understandable manner

Consent

€ The consumer must clearly and affirmatively consent
to the offer after all material terms and conditions
have been disclosed:



ERA Advance Consent Guidelines:

m Content/Notice: The What

¢ |ldentity of seller-including separate identity for up-sells
® Cost of goods/services

€ Manner in which consumer will be charged

€ When/how frequently the consumer will be charged

¢ Affirmative obligation to cancel- e.g. consumer will be
charged unless canceled

€ Instructions on how to cancel



ERA Advance Consent Guidelines:

m Content/Notice: The What
& Free To Pay:

m Fact that service will continue unless consumer
cancels

= Length of subsequent renewal/billing term
m Cost after free trial period
= Length of free trial period



ERA Advance Consent Guidelines:

m Content/Notice: The What

€ Automatic Renewal:
m Cost for subsequent renewal period
= Length of renewal/billing period
m Fact that consumer will be billed or charged



ERA Advance Consent Guidelines:

m Consent: The When and How:

€ Consumer must clearly and affirmatively consent to
the offer

¢ All material terms and conditions must be disclosed
before the consumer provides consent/incurs
financial obligation



Negative Option Marketing/Online:

m [mportant Considerations/Caveats:

€ Existing laws and regulations are sufficient —
no additional regulation is necessary

€ Section 5 of FTC Act, Telemarketing Sales Rule,
Dot Com Disclosure Guidelines and Consent
Decrees provide Adequate Guidance

€ There is no one size fits all approach-Strict
performance standards will undermine the inherent
flexibility of the medium

€ Pop-ups and hyperlinks when properly used and
labeled provide unique vehicles for disclosure

€ Regqulation should encourage rather than discourage
Innovative uses of the medium



Negative Option Marketing:

Unique Online Considerations
m \Web pages are not distinct solicitations but part of a continuous
ordering processing
m Entire order stream must be viewed in its entirety

m Clicking the “Continue” button on a web page is akin to turning a
page in direct malil

m Key point of disclosure is point at which consent is provided/financial
obligation is incurred

m Consent is provided/obligation is incurred when consumer transmits
the order

m Consumer Hitting the “Submit” button constitutes affirmative act of
consent

m Pop-ups are an effective means of disclosure where their use Is
“unavoidable”

m |[mportant Distinctions from Telephone Sales

€ No sales pressure
€ Consumer can review terms at leisure

¢ Nature of media inherently requires affirmative action—assumptive content is not possible



Fle Edt \View Favoites Tools

e Consumers are informed at
“outset” of offer that purchase
includes the club membership

* Automatic renewal feature is
disclosed to avoid

misimpression that membership

is only for free thirty day period

*Because price of pan is
disclosed, the monthly
membership fee has also been
disclosed

« Disclosure of full terms should
not be required this early in the
process:

» Consumer has shown no
evidence yet of intent to
purchase or interest in the
offer

e Consumer is not being
asked for payment
information or for consent to
the offer

e Purchase
commitment/involvement at
this point is low

» Focus on club will
unnecessarily detract from
primary offer

» Optional Disclosure is
appropriate-Consumers
who are interested can view
full terms

» Hyperlink is properly labeled

to indicate nature of
information contained within

- & X

Closet Gourmet Cook’s

Club Membership
4 . .
el ' Along with your shipment you'll ]
=Y ‘lr‘,f receive a 30 day free trial membership
For in the Closet Gourmet Cook’s Club. i
> As a club member you'll enjoy three [}
= new recipes e-mailed to you each i

month and discount coupons good for
valuable savings at some of your
favorite restaurants.

er the 30 day free trial, unless you cancel, your

mbership will continue for just $4.95/month automatically
irged by Closet Gourmet to the credit card you used to buy
Ir pan. You may cancel at any time by calling 1-800-xxxx or
ne at www.cooksclub.com but the recipe box is yours to

ep as a free gift from the Closet Gourmet. are

EITI?;"

| afr

> Close Window

joy a 30 day free trial member
ok’s Club with automatic renewal at $4.99/

» Click here for details

*The disclosure pop up
contains all material terms
and conditions consistent
with ERA Guidelines for
free trial and automatic
renewal:

» Reference to “The
Closet Gourmet’s
Club- denotes a
separate third party-

* Length of free trial
period

* Membership benefits-
including express
reference to e-mail
delivery of recipes

» Automatic renewal
feature including
affirmative obligation to
cancel (e.g. “unless
you cancel”)

» Cost per month after
the free trial

* Disclosure of how the
consumer will be
billed/charged — e.g.
automatically to credit
card

 Disclosure of third
party billing

* Disclosure of
when/how you can
cancel including toll
free number and URL




N Fantastique Cuisine - Shop
O & 1

IS s

Address |

http: Aas FaNtastigUeCUising camdshoppingcart

Fantastjgque
Cuisine

Shop ' GiftRegistry

Store Locator Contact D=

You have added the following item(s) to your shopping cart:

Al-Purpoze Saute Pan [oohal bUgl .. seesssssssssssssemsessans 1 i
{3 Wikap? [

Total: $89.95

+ (S8H)7.95

$97.90

» Change Order

» Cancel Order Checkout

*nchudes 30 day free tial membership in Clozet Gourrmet Cook's Club with
autornatic renewal at $4 90month . Click here for details

Terms & Conditions | Site Map | Prvacy Policy | Contact Us | Fantas

*Disclosure of fact that pan
includes Club Membership
has been made to avoid
“misimpression” that
consumer is purchasing the
pan alone

*Disclosure of monthly fee
after thirty day free trial has
been made because the
consumer will incur
additional costs if
membership is not
cancelled

*Optional disclosure of
remaining offer terms is
appropriate at this stage of
the process as consumer is
not being asked to consent
and clicking on “checkout”
does not result in any
financial obligation




Three Alternatives to Ordering
Sequence
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Fantastique Cuisine - Shop

m\\Ve have included full
disclosure of offer terms
because payment
information is being
requested

mPlacement of disclosure is
in immediate proximity of
payment information and
unavoidable

m|n addition to disclosure of
full offer terms we have
included explicit
“authorization” language for
the third party billing

mNote: although consumer is
providing billing information
no financial obligation is
incurred.

m\\Vhile we have elected to
disclose full offer terms
here, it would also be
appropriate to split the
disclosure between this and
the order page.
@ Cancellation details —e.g. toll

free number, URL could be
moved to next page
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Fantastjque

C | .
Shop , GiftRegistry Store Locator Contact s

Shipping Information

Ship my orderto:

Mame*
» Change Order
Auddress® » Cancel Order

You understand that
your purchase includes
. ' — a 30 day free trial
City* State™ 4 Fp Code* membership in the
: ; = x Closet Gourmet Cook’s
Daytitne Phone® Club and a free recipe
L box. As a club member

. you'll enjoy three new
Evening Phone recipes emailed to you
each month and
Etnail* discount coupons good
L for valuable savings at
. some of your favorite
Confirm Email* restaurants. After your
e free trial, unless you
Shipping MWethod* %‘ The shipping address iz alzo my biling address. cancel, your
! s membership will
. automatically continue
Pa for just $4.95 each
month which you
oh Werfication Murnber authorize the Closet
| | | = Gourmet Cook’s Club to
| tenth l | ey l! | S charge to the credit card
you are providing. You
can cancel anytime by
calling 1-800-xxxx or
Contitne online at
www.cooksclub.com but
keep the recipe box as a
free gift from Closet
Gourmet

Terms & Condiions | Site Map | Privacy Policy | Contact Us | Fantastique Cuisine Horme




) Fantastique Cuisine - Shop

Fle ER View Favoiles Tools Help El
wBack + = - () 2] 4} ‘QSemch _ijFavoites ‘TiMeda (F N\~ 8 S =

ﬁmessl hittp: /A FaNtastiqUECUISInE com/reyview

m\\Ve believe this page should
more appropriately be
labeled, PLACE ORDER
since this is the point at

Fantastique | g%t
Cuisine il s popte

their purchase includes the
Home Shop , GiftRegistry Store Locator Contact Oz

club membership.

mSince full disclosure of offer
terms was made on the

Place Order preceding page, further
Ship to: disclosure is not required

Federal Tracle Commission = i

600 Pennsylvania Ave., NV¥ Shipping Method: Standard Consu_mer has been given
Viashington, D 20580 Billing address: Same as Shipping address the Optlon to review the club
(202) aon-A12E terms again by clicking
tem Price Quantity Total button at the bottom
AllPurpose Saute Pan feobat bue) W% 1 5995 containing a link to full
with Clozet Gourmet Cook's Club Free Tial Menbership disclosure terms.
Gift vurap: ez

R mClicking Place My Order

Tax after full disclosure has

been made is sufficient to
evidence consent.

Total: $98.95

Review Club Details Place My Order
e i v i ——————
Click button QONGE to present

» Change Order duplicate arders
» Cancel Order

Ternz & Conditions | Site Map | Privacy Policy | Corfact Us | Fantastiqus C




Fantastique Cuisine - Shop

= This technique
demonstrates that a Pop
Up window can be used
effectively to make
requisite disclosures

m |n this case, the Pop-Up
window and the
disclosures are
unavoidable and occur:

» Before the consumer
provides billing information

» Before the consumer incurs
any financial obligation

-|F| X

Closet Gourmet Cook’s
Club Membership

Your shipment includes a 30 day free | |
trial membership in the Closet

Gourmet Cook’s Club and free recipe l
file box. As a club member you'll enjoy
three new recipes each month l
emailed to you and discount coupons

for savings at your favorite

restaurants.

After the free trial, unless you cancel, your membership will
continue for just $4.95 automatically billed to your credit card
by Closet Gourmet. You can cancel anytime by calling 1-800-
Xxxx or online at www.cooksclub.com but the recipe box is

yours to keep for free just for trying Cook’s Club.

> Close Window

Contiriae ]

Terms & Condiions | Site Map | Privacy Policy | Contact Us | Fantazstique Cuisine Horme




Fantastique Cuisine - Shop

Fle Edt View Favoites Tools Help

wBack + = - ) 2] A} ‘QSeach [sjFavotes ‘TPMeda (P N+ b S =)

MB‘S‘SI http: A Fantastiguecuisine comdreview

Fantastjque

Cuisine

Home Shop , GiftRegistry Store Locator Contact s

Place Order
Ship to:

Federal Trade Commission

Shipping Methad: Standard
600 Pennsylvania Ave., NV i

Viashington, D 20530 Billing address: Same az Shipping address
{202) 326-0123
tem Price Quantity Total
All-Fumose Saute Pan (cobalt lue) $59.95 1 13993
Gift vurap: ez
Shipping & Handling: TH
Tax .00
Total: $98.95
Payment Information
Payment Type  Card Murber  Expiraion  “erfication Murmber
| [Manth W e W | ST

By slickitug “Flace My Grder” below, you agree to the following:

& Your purchase includes a 20-day free tial membership in Closet Gourmet Cook's Club
& Yoy authotize Cook's Gourmetto abisin your acsourt information friom Fartsstigue Cuisine and to charge your card
$a5morith after the frae frial unless you cancel.

» Change Order Place My Order |
» Cancel Order _—.—I
Click button OMCE to prewent

duplicate arders

Termz & Condiions | Site Map | Privacy Palicy | Contact Us | Fartastique C

m Although full terms have been
previously disclosed on pop-
up, clear consumer
authorization is required

m Disclosure includes clear
authorization for third party
recurring billing.

= Clicking the Place My Order
button is sufficient to
evidence consent




Fantastique Cuisine - Shop

Fle Edt View Favoies Tools Help El
wBack v = - () 2] A ‘QSemch _sjFavoites ‘TMeda F N b A =
Adciass| btk A Fantastigue cuisine comsshipping j ¢Go Links 2 & ~

Fantastjque

C | .
Shop l GiftRegistry Store Locator Contact s

Shipping Information

Ship my orderto:

Marme®

Adddress® |

City* State®

] 4

Jip Code®

Daytitne Phone®

Evening Phore

Ermail*

Corfirrn Email®

Shipping MWethod® . ﬂ [ The shipping address iz alza my billing address.

Shipment includes the 30 day free trial membership in the Closet Gourmet Cook’s Club
with automatic renewal at $4.95 month

P Change Order
B Cancel Order Continue

Condiionz | Site Map | Py 0 Cortact Us | Fantastique Cuisine Home



Fantastique Cuisine - Shop
Fle Edt View Favoiles Tooks Help Ea

“Back » =& - () () A Qsemch ijFavoites ‘FMeda F N b A 5

MBSSI http: v Fantastiguecuisine .com/reyiew m Full disclosure has been

Fant_astque
cuisine

information is obtained
and consent is provided.

= The disclosure language
includes express
authorization for third

party billing.
Home Shop , GiftRegistry Store Locator Contact s
= Clicking on “Submit my
Order” is sufficient in
Place Order light of the disclosure to

evidence consent to the

Ship to:
transaction.

Federal Tracle Commission Shipping Method: Standand
B i Vif Bt S i o o

/I understand that my purchase includes a free 30 day trial membership in Closet Gourmet Cook’s Club
and free recipe box. As a club member, I'll enjoy three new recipes emailed to me each month and
discount coupons for savings at my favorite restaurants. After the free trial unless | cancel, my
membership will automatically continue for just $4.95 month which | authorize Closet Gourmet to charge
to the credit card I'm providing. | can cancel at anytime by calling 1-800-xxxx or online at

waw.cooksclub.com, but no matter what | decide the recipe box is mine to keep. Y.

Ry T T T
Payiment Type  Card Mumber  Expirstion  “erfication Mumber
v | Manth W | Year W | it e

lundersand thatmy purchase includes a free 30 day bial membership in Closet Gourmet Cook's Club ahd free recipe boz.
Bz & club member, FIl enjoy three new recipes emailed o me each morth and diseourt coupons for savings ot my favorbs
resmurants. Gerthe free tial unless | cancel, my membership will automatically cordinue for just $4.95 morth which |

authorize Closet Gourmetto charge to the credit card Fm providing, | can cancel at anptime by salling 1-200-00 or
online at wum.sooksclub.com, but no mater what | decide the recipe box is mine to keep.

» Change Order Place My Order
» Cancel Order ..—J
Click button ONGE to present
duplicate arders

Terms & Condiions | Site Map | Privacy Policy | Contact Us | Fantastique C




Some Final Thoughts:

m There is no one size fits all approach
m |[t's the NET IMPRESSION that counts

® |n determining net impression full order
sequence must be viewed In its entirety- and alll
disclosures must be viewed together

m Key Guiding Principles:
¢ Full disclosure of all material terms and conditions

® Disclosures can be made at any time BEFORE consumer
consents and incurs a financial obligation

¢ Clicking a SUBMIT button constitutes affirmative informed
consent provided disclosures have been previously made
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