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INTRODUCTION

PREFACE

I am pleased to introduce this revised edition of the National Labor Relations
Board Casehandling Manual for Unfair Labor Practice Proceedings. Last revised in June
1989, this comprehensive revision is more accessible and useful, increasing its value as a
resource for the Agency and the public. This edition incorporates straightforward
language to clarify instruction concerning ULP case processing; expands the scope of
guidance in many areas and reorganizes the material to facilitate its use. In addition,
several new sections address existing casehandling procedures and recent developments
and update existing sections to reflect current case law and General Counsel policies.

| anticipate that the guidelines set forth in this revision will enhance the quality of
casehandling and assist the Agency in its mission to fairly and efficiently process and
resolve unfair labor practice cases.

This revised manual was prepared by a field committee composed of Richard
Ahearn, Regional Director in Region 9; Michael C. Joyce, Assistant to the Regional
Director in Region 6; Rik Lineback, Regional Attorney in Region 25; and Mark
Carissimi, Deputy Regional Attorney in Region 8. Ellen Farrell, Deputy Associate
General Counsel, Division of Advice made a significant contribution to the Manual in
several areas. Individuals in Special Litigation Branch, Contempt Litigation and
Compliance Branch and Regional Offices also played important roles in this project. As
Chairman of the Committee Richard Ahearn deserves special recognition for his
leadership and coordination of the Committee’s work. Christina Stadtlander, Assistant
Office Manager, Region 9, rendered invaluable assistance to the Committee in preparing
this revision. Assistant General Counsel Nelson Levin coordinated this substantial
project for the Division of Operations-Management. In closing, | wish to thank all the
individuals who contributed to revising this Manual.

Arthur Rosenfeld
General Counsel
September 2003



PURPOSE OF THE MANUAL

The Casehandling Manual is intended to provide procedural and operational
guidance for the Agency’s Regional Directors and their staffs when making decisions as
to unfair labor practice and representation matters under the National Labor Relations
Act. The Manual consists of three volumes: Part One—Unfair Labor Practice
Proceedings; Part Two—Representation Proceedings; and Part Three—Compliance
Proceedings.

This Manual has been prepared by the General Counsel for use by Agency
personnel, pursuant to authority under Section 3(d) of the Act and as delegated by the
Board. The Manual has been neither reviewed nor approved by the Board.

As to matters on which the Board has issued rulings, the Manual seeks to
accurately describe and interpret Board law; while the Manual can thus be regarded as
reflecting Board policies as of the date of its preparation, in the event of conflict, it is the
Board’s decisional law, not the Manual, that is controlling. Similarly, while the Manual
reflects casehandling policies of the General Counsel as of the date of its preparation,
such policies may be revised or amended from time-to-time.

The Manual is not a form of binding authority, and the procedures and policies set
forth in the Manual do not constitute rulings or directives of the General Counsel or the
Board. The Manual is also not intended to be a compendium of either substantive or
procedural law, nor can it be a substitute for a knowledge of the law.

Although it is expected that the Agency’s Regional Directors and their staffs will
follow the Manual’s guidelines in the handling of cases, it is also expected that in their
exercise of professional judgment and discretion, there will be situations in which they
will adapt these guidelines to circumstances. Thus, the guidelines are not intended to be
and should not be viewed as binding procedural rules. Rather, they provide a framework
for the application of the Board’s decisional law and rules to the facts of the particular
situations presented to the Regional Directors and their staffs, consistent with the
purposes and policies of the Act.

MANUAL FORM

This Manual is available in printed form from the U.S. Government Printing
Office (GPO) and in electronic form at the Agency’s web site (www.nlrb.gov). (Agency
employees also have access to the Manual on an Agency electronic Bulletin Board.)
Periodic revisions to the Manual can only be obtained electronically through the
Agency’s website, not through the GPO.

MODIFICATIONS TO THE MANUAL

Modifications to the Manual will be announced through memoranda issued by the
Division of Operations-Management. These memoranda are available to the public



through the Agency’s publication “Weekly Summary of NLRB Cases.” At the time of
announcement, the electronic versions of the Manual maintained on the Agency’s web
site (www.nlrb.gov) and internal Bulletin Board will be revised in accord with the
modifications. All memoranda announcing modifications will be retained for one year at
the website and Bulletin Board UPDATE PAGE.

Printed versions of the Manual available in Agency libraries will be kept current.
Printed compilations of modifications will be prepared annually. Printed copies of the
Manual distributed following its original publication date will contain the original
Manual as well as all annual compilations.

INSTRUCTIONS

The Casehandling Manual consists of three volumes: Part One—Unfair Labor
Practice Proceedings; Part Two—Representation Proceedings; and Part Three—
Compliance Proceedings. The Compliance Manual was revised in 1993. The
Representation Casehandling Manual was revised in 1999.

This Unfair Labor Practice Casehandling Manual revision was issued in 2002.
This revision has updated the Common to All Cases Sections 117000-11886, which
appear in both the Unfair Labor Practice Casehandling Manual and the Representation
Casehandling Manual.  Accordingly, the Common to All Cases portion of the
Representation Casehandling Manual must be replaced with the version contained in this
revision.


http://www.nlrb.gov/

10040 INITIAL NOTICE TO PARTIES UPON FILING OF CHARGE

10010-10040 INITIATION OF CASES

10010 Generally

The Agency can investigate unfair labor practice allegations only upon the filing
of an appropriate charge. Sec. 101.2, Statements of Procedure and Sec. 10018.

10012 Prefiling Assistance/Information Officer

The Agency provides prefiling assistance to the public primarily through the
Information Officer (1.0.) program. Under this program, Board agents are available daily
in each field office to answer inquiries and, upon request, to assist members of the public
who visit, telephone, or write the Regional Office in filing unfair labor practice charges
and representation case petitions.

10012.1 Information

Board agents should answer public inquiries regarding the Act and the Agency
accurately, completely, and as concisely as possible. Although Board agents are
obligated to provide information, they may not give legal advice and should explain that
advice cannot be given.

In this regard, Board agents must be cautious and consult with Regional Office
management as appropriate when responding to questions, particularly during an
organizational campaign or a highly publicized labor dispute. Thus, an agent should not
offer an opinion as to whether any specific conduct violates the Act. Rather, the Board
agent should describe the types of conduct which, depending on all of the surrounding
circumstances, may constitute a violation of the Act.

Furthermore, the Board agent should inform the individual that statements of the
agent cannot be considered as an official pronouncement of law binding on the Agency.
In circumstances where an individual is essentially seeking legal advice, the Board agent
may suggest that the individual seek private counsel. Although under no circumstances
should a specific attorney be recommended, the Board agent may direct an individual to
an appropriate local bar association referral service.

10012.2 Assistance in Filing a Charge

If an individual describes circumstances which may indicate a violation of the
Act, the Board agent should advise such individual of the right to file a charge. The
Board agent should assist in the preparation of any charge to the extent necessary. Such
assistance may include identifying the sections of the Act involved and the basic theory
of the allegations, furnishing the appropriate charge form and reasonable clerical
assistance, and drafting the language of the charge itself.
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10012.3 Situation Not Covered by the Act

If an individual presents a situation that is clearly not covered by the Act, the
Board agent should so indicate and discourage the filing of a charge. If an individual
asserts, however, the right to file a charge, the Board agent should take a charge. In all
situations where an individual chooses not to file a charge, the Board agent should
specifically describe the 6-month statute of limitations set forth in Section 10(b) of the
Act. Sec. 10052.2. If, however, the individual describes a situation that appears to come
within the purview of other laws, the Board agent should direct the individual to the
appropriate agency.

10012.4 Website

For additional information concerning the Act and the Agency, including charge
and petition forms, as well as references to Federal and State agencies dealing with
employment-related matters, individuals should be referred to www.nlrb.gov.

10012.5 Case Activity Tracking System (CATS) Records

Each Board agent must record in CATS all prefiling assistance and inquiries from
the public and other Government agencies.

Promptly after providing assistance, whether in person, by phone, mail or
electronically, the Board agent should enter all information required in the appropriate
CATS window. Normally, the Board agent should include a concise description of the
inquiry in the summary section.

10012.6 Obtaining an Affidavit During Visit to Information Officer

In appropriate circumstances, the Board agent serving as Information Officer or
another Board agent should take an affidavit from available charging party witnesses at
the time a charge is filed in order to expedite processing the case. Such circumstances
include:

e The witness has traveled a substantial distance to the field office
e The witness will be otherwise unavailable for a considerable period

e The nature of the charge requires immediate investigation

10012.7 Assistance in Remedying Defects in Charge

If the Regional Office receives a charge that is facially incorrect (e.g., a charge
that uses the wrong numbers of the sections alleged to have been violated or that
incorporates supporting affidavits by reference), the Regional Office should assist the
charging party in remedying the defect.

In such cases, docketing should be delayed pending a prompt communication with
the charging party. If, however, the filing party insists that the charge be docketed as is
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or delay will render the filing of the charge untimely under Section 10(b) of the Act, the
Regional Office should docket and serve the charge.
10012.8 Service of Charge on Charged Party

Although the Regional Office will routinely serve a copy of a charge on the
charged party following docketing of the charge, delays may occur before service is
accomplished. Therefore, the Regional Office should advise the charging party that the
primary responsibility in serving the charge on the charged party rests with the charging

party.

10014 Case Designations

Each unfair labor practice charge is assigned a case number which includes the
number of the Regional Office in which the charge is filed, followed by two letters which
represent the sections of the Act alleged to have been violated, as set forth below:

e CA 8(a)1). (2).(3), (4, and (5)

e CB  8(b)(1)(A)or(B), (2), (3), (5), and (6)
e CC 8(b)@(i)or(ii)(A), (B), and (C)

e« CD  8(b)(4)i) or(ii)(D)

e CP  8(b)(7)(A), (B) and (C)

e« CE 8(e)

e CG  8(9)

10016 Charge Forms

The following charge forms are available in all field offices and on the Agency’s
website (www.nlrb.gov) and are used for the purpose of filing unfair labor practice
charges.

NLRB-501  Charge Against Employer CA
NLRB-508 Charge Against Labor Organization CB, CC, CD, CG,
or Agent and CP

NLRB-509  Charge Alleging Unfair Labor Practices CE
Under Section 8(e) of the NLRA
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The forms are self-explanatory and all sections of the forms should be completed
before filing. As to CG charges, paragraph 1(e) of Form NLRB-508 should be modified
by deleting reference to Section 8(b) and inserting reference to Section 8(g). The
charging party must sign and date the charge. Sec. 102.12, Rules and Regulations.

10018 Charge Filing

A signed original charge and four copies should be filed, together with one copy
for each additional charged party named, unless filed by facsimile. Sec. 102.11, Rules
and Regulations.

10018.1 Facsimile Filing

A party may file a charge by facsimile pursuant to Sec. 102.114(f), Rules and
Regulations. In such circumstances, the party should also file an original for the
Agency’s records. However, failure to do so shall not affect the validity of the filing by
facsimile, if otherwise proper. Sec. 102.11, Rules and Regulations.

10018.2 Who May File

Any person or organization may file a charge. Sec. 102.9, Rules and Regulations.
Care should be taken that the charge form set forth the proper identity and correct legal
names of the charging party and of the charged party.

10018.3 Where to File

A charge is normally filed in person, by mail or by facsimile at a field office in
the Region in which the unfair labor practices are alleged to have occurred. If the alleged
unfair labor practices occurred in more than one Regional Office, the charge may be filed
in any of such Regional Offices. Sec. 102.10, Rules and Regulations. For filing with the
General Counsel, see Sec. 102.33, Rules and Regulations. In addition, a charge may be
filed with a Board agent away from the Regional Office, in which case the Board agent
should indicate the date of receipt and notify the Regional Office for assignment of a case
number.

10020 Charge Allegations

In all C cases, the facts alleged in a charge to constitute the unfair labor practices
should be set forth with some specificity but should not contain detailed evidentiary
matter. In this connection, a charge should not normally incorporate by reference
affidavits or other documents submitted in support of the charge. Suggested charge
language for alleged violations of the Act is available in CATS and through Regional
Office reference material.

10020.1 CA and CB Allegations

CA and CB charges should set forth the section of the Act alleged to have been
violated and describe with adequate specificity the conduct alleged to be an unfair labor
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practice, including allegedly violative statements. For instance, where discriminatory
acts are asserted, all known alleged discriminatees should be named when practicable.
Where, however, the names of all alleged discriminatees are not known, the charge
should expressly state those known and add “and others whose names are presently
unknown.”

10020.2 CC or CD Allegations

CC or CD charges should set forth the specific subsection(s) of 8(b)(4)(i) and/or
(ii) alleged to have been violated. Even though CC allegations may involve numerous
secondary employers, such allegations may be set forth in a single charge. See Secs.
10202-10204 regarding CC cases and Secs. 10206-10220 regarding CD cases.

10020.3 CE Allegations

In a CE charge, which may be filed against a labor organization, an employer or
both, the allegations should include: the parties to the contract; the language of the clause
at issue; and the date the clause was entered into or invoked. Secs. 10222-10224.

10020.4 CP Allegations

CP charges should set forth the specific subsection(s) of Section 8(b)(7) alleged to
have been violated. Sec. 10230-10236.

10022 Assignment of Case

After a case has been docketed, it is categorized under Impact Analysis and
assigned to a Board agent for investigation. Assignments should be made to provide for
the most efficient and expeditious handling of cases. Among the factors that should be
considered in the assignment of cases are the following:

e Impact Analysis Category. See Sec.11740
e Complexity of the case, relative to the respective skills of Board agents

e Auvailability of Board agents, including scheduled appointments, travel
plans and proximity to witnesses and location of dispute

e Respective workloads of Board agents

e Location of alleged unfair labor practices, relative to cases presently
assigned respective Board agents

e Familiarity with background of the case
e Regional Office specialization of work

e Need to interview non-English speaking parties or witnesses
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Every effort should be made to assign a case so that the investigation can be
concluded within time frames consistent with Impact Analysis.

A case may be assigned by telephone or other means to a Board agent who is out
of town so that an investigation may begin immediately.

10024 Notification to Board

When an R case is pending at the Board, the Regional Office should notify the
Office of the Executive Secretary or the Office of Representation Appeals, as appropriate,
of any significant developments that occur regarding the processing of a related C case.
Examples of such developments include:

e The filing of a blocking charge when an R case with a scheduled election
is pending in Representation Appeals. See Sec. 11730

e A settlement in a C case which, by its terms, would result in the
withdrawal of an appeal in an R case pending before the Board

e The withdrawal of a charge which is blocking the processing of an R case
pending before the Board

10025 Test of Certification Summary Judgment Cases

All Board agents, and particularly supervisory personnel assigning or otherwise
processing incoming cases, must be alert to recognize test of certification cases which
may lead to summary judgment proceedings and take appropriate steps from the outset to
ensure that the expedited procedures described below are followed. Such cases involve
an employer’s general refusal to recognize and bargain with a union, which has been
certified by the Regional Office or the Board after an election is conducted pursuant to
Section 9 of the Act.

Once a summary judgment case is identified and the investigation establishes that
respondent is refusing to recognize and bargain with the charging party union in order to
test the certification, the complaint should be issued promptly. Absent extenuating
circumstances, such complaints should issue within 14 days from filing of the charge.
Since Motions for Summary Judgment in such cases follow the same general pattern and
require similar attachments, such motions may be drafted prior to receipt of respondent’s
answer. Normally, a Regional Office should file its Motion for Summary Judgment
within 7 days after respondent files its answer. See Sec. 10282 for procedures when
filing a Motion for Summary Judgment.

10026 Interim 8(a)(5) Charges

When a new 8(a)(5) charge (herein an interim charge) is filed after the Regional
Office has issued complaint seeking to compel the employer to recognize and bargain
with the union, the following procedures should be followed:
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(@) Charge Seeking Only Bargaining Order: An interim 8(a)(5) charge that
simply alleges a continuation of the refusal to recognize and bargain with the union does
not warrant the issuance of a new complaint. As the Board pointed out in Canton Sign
Co., 186 NLRB 237 (1970), no useful purpose can be served by an order based on such
an interim charge where the employer is already subject to an order to bargain. Thus,
enforcement of the bargaining order sought in an outstanding complaint will provide an
early and effective remedy for the violations alleged in the interim charges. Accordingly,
the Regional Office should dismiss such charges.

(b) Charge Seeking Additional Remedial Action: If, however, the interim charge
is meritorious and alleges a violation that would require a remedy beyond the bargaining
order sought in the first case (e.g., furnish information, rescind a unilateral change, make
whole employees who suffered a loss by reason of such change), then a new complaint
should issue. Clark United Corp., 319 NLRB 328 (1995).

However, if respondent’s sole defense is that no final bargaining order can be
obtained in the first case, the Regional Office may suggest that litigation of the interim
allegations can be avoided by a stipulation. Under such a stipulation, respondent would
agree to remedy the interim violations if its position is ultimately rejected in the first case.
Such a stipulation can be in the form of an informal or a formal settlement agreement, at
the discretion of the Regional Office. In the former, respondent would agree with the
Regional Director to take the remedial steps immediately after the court enforces the
Board’s order in the first case. In the latter, the respondent would agree that a Board
order and court judgment providing such agreed upon remedial action can be entered
immediately after the court enforces the Board’s order in the first case. For its part, the
Regional Office would agree to dismiss the charges if the Board’s position in the first
case is ultimately rejected.

10028 Communications with Parties

Agency policy concerning correspondence and communications with parties,
including those involved in unfair labor practice proceedings, is set forth in Secs. 11842—
11844. Specific directions concerning guidelines in communicating with represented
parties is set forth in Sec. 10058. For guidance regarding attorney representatives, see
Sec. 10058.2; for guidance regarding nonattorney representatives, see Sec. 10058.3.

10030 Public Access to Filings

All field offices will maintain and make readily available files containing copies
of all charges for inspection by members of the public. However, absent unusual
circumstances, charges will not be made available to the public until the day after they
have been served on the charged party. Copies of charges should be maintained for the
current and immediately preceding calendar years.
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10040 Initial Notice to Parties Upon Filing of Charge

10040.1 Acknowledgment of Receipt

Immediately upon docketing of a charge, the Regional Office sends initial letters
by regular mail to the charging party (Sec. 10040.4) and to the charged party (Sec.
10040.5) which provide notice and acknowledgment of the filing and the name of the
assigned Board agent. The initial letters should enclose copies of Forms NLRB-4541 and
4701, the Agency’s Policies and Procedures for Electronic Communications and refer the
parties to the Agency’s Website for customer service standards.

10040.2 Right to Counsel and Notice of Appearance

Form NLRB-4541 advises a party of the right to be represented by counsel and
summarizes the Board procedures with respect to the charge. Form NLRB-4701, Notice
of Appearance, permits a party to conveniently notify the Agency of the name and
address of its counsel or other representative. Sec. 10058.1(b).

10040.3 Updating Service Sheet

The service sheet maintained in the file and in CATS should be updated to reflect
the current and correct representatives of the parties as well as their addresses and
telephone numbers.

10040.4 Obtaining Facts from Charging Party

The Regional Office’s initial letter to the charging party, as described in Sec.
10040.1, should also request prompt submission of a complete written account of all the
facts and circumstances on which the charge is based, copies of all relevant contracts
and/or other documents and the names and addresses of witnesses. In statutory priority
and other appropriate cases, the Board agent may make such a request telephonically, by
e-mail or by facsimile; the nature and form of the request should be tailored to fit the
urgency of the situation. If the charging party is an employer, the initial letter should also
request appropriate commerce information.

10040.5 Initial Letter to Charged Party and Service of Charge

The Regional Office’s initial letter to the charged party, as described in Sec.
10040.1, serves a copy of the charge with an affidavit of service retained in the file. The
initial letter also advises the charged party of the right to counsel and invites full and
complete cooperation. If the charged party is an employer, the letter also requests
appropriate commerce information. If the charged party is not an employer, a letter to the
employer should request commerce information.

The initial letter should specifically request that the charged party submit a
statement regarding the facts and circumstances that form the basis of the charge and
should advise the charged party that full and complete cooperation includes, where
relevant, timely providing all material witnesses under its control to a Board agent so that
witnesses’ statements can be reduced to affidavit form and providing all relevant
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documentary evidence requested by the Board agent.. The letter should also advise that
the Regional Office will accept no limitation on the use of any statement of position
submitted by the charged party in response to the charge. Sec. 10054.6. Further, the
letter should assure the charged party that no organization or person seeking to represent
them has any “inside knowledge” or favored relationship with the Agency and
information regarding this matter is only that which must be made available to any
member of the public under the Freedom of Information Act (FOIA).

Upon docketing a CD charge, the Regional Office serves a copy of the charge and
the Notice of Charge Filed by regular mail on all parties, with an affidavit of service
retained in the file.

10040.6 Notification to Potential Parties in Interest

In addition to the initial contacts with the charging party and the charged party
described above, a copy of the charge should be served by regular mail on potential
parties in interest, as soon as their identity becomes known, with an affidavit of service
retained in the file. In such circumstances, the parties in interest should be advised of the
right to be represented and sent copies of Forms NLRB-4541 and 4701 and the Agency’s
Policies and Procedures for Electronic Communications.

Examples of such parties include:
e Any labor organization alleged to be dominated or assisted in an 8(a)(2)
charge
e Any employer involved ina CC or CD case

e Any labor organization involved in a CD case

e Inan 8(b)(2) case, any employer whom the charged union is allegedly
causing or attempting to cause to violate Section 8(a)(3)

e Any party to a collective-bargaining agreement alleged to be invalid or
unlawful, including CE situations

e Any business entity that is performing work alleged to have been
subcontracted unlawfully

If appropriate, the Regional Office should also send a letter to such parties in
interest requesting a written account of the pertinent facts and circumstances.

10040.7 Authorized U.S. Postal Service Representatives

The U.S. Postal Service designates authorized representatives to receive exclusive
service of all charges arising in specified areas. Service of charges should be made on
these agents and constitutes service within the meaning of Sec. 102.114 of the Rules and
Regulations. This designation shall remain valid until a written revocation, signed by an
appropriate official of the Postal Service, is filed with the General Counsel.
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10050-10070 INVESTIGATION

10050 Obijective of the Investigation and Role of Board Agent

The purpose of the investigation is to ascertain, analyze, and apply the relevant
facts and law in order to arrive at the proper disposition of the case. The case may be as
simple as ascertaining whether certain statements were made and, if so, whether they
constitute violations of Section 8(a)(1) or 8(b)(1)(A). Or, the case may be as complex as
ascertaining whether the parties’ overall conduct over the course of protracted contract
negotiations violated Section 8(a)(5) or 8(b)(3). In either situation, the Board agent is
required in the course of the investigation to:

e |dentify the appropriate theory of the case

e Prepare and modify, as necessary, an investigative strategy to obtain
material evidence

e Execute the investigative strategy
e Perform necessary legal research
e Analyze the facts and law

e Make recommendations to the Regional Director as to the disposition of
each element of the case and

e Effectuate, to the extent assigned to do so, the Regional Office
determination

The planning and organization of Board agents’ approach to each case must be
guided, at least in part, by the application of the principles set forth in the Agency’s
Impact Analysis program. Sec. 11740. Thus, Board agents should prioritize and balance
their casework to ensure the time goals set for the disposition of each case are met to the
extent possible. Appropriate supervisory direction should be sought.

As impartial investigators, Board agents should identify themselves as agents of
the Board to all witnesses and parties, should explain the purpose of the investigation and
should avoid conveying a prosecutorial image. Although Board agents should not
provide advice to the parties and must remain neutral throughout the investigation, Board
agents should freely identify and discuss the theories underlying the charge with both
parties. This is particularly true with respect to individual charging parties who do not
typically have any expertise in Agency law and procedures. Throughout the
investigation, Board agents should assertively seek out all material evidence in the spirit
of providing the Regional Director with a complete picture of the events so as to permit
an informed decision on the case.
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10051 Guidance for High Quality Investigations

In order to consistently maintain the highest quality investigations, Regional
Offices and Board agents should routinely consult this Manual, the Rules and
Regulations, Board and Court decisions, and OM and GC memoranda. In particular the
Agency’s quality committee periodically reviews field office performance in the various
facets of casehandling throughout the country and issues memoranda recommending
practices for ensuring the highest quality investigations. See OM Memos 06-16, 06-91,
07-84 and subsequent memoranda. Regional Offices and Board agents should be guided
by these recommendations in conjunction with their own experience and should follow
the practices set forth in the memoranda.

10052 Preliminary Review and Contacts

10052.1 Initial Review of Charge and Preparation for Investigation

Upon receipt of an unfair labor practice assignment for investigation, the Board
agent should follow the procedures set forth below.

e Review the charge form to assure that it is correct on its face, i.e., that the
charge contains the correct and full name of the parties and that the text
corresponds to the sections of the Act alleged to have been violated

e Review Regional Office records to determine whether there is any relevant
history of charges or petitions involving the parties

e Initially consider whether the Agency has jurisdiction over the dispute
giving rise to the charge and

e Perform preliminary legal research on issues raised in the charge to
become familiar with the appropriate areas of the law

10052.2 Statute of Limitations/Section 10(b)

The Board agent, with appropriate supervision, must make an initial assessment
as to whether the charge is filed in a timely manner with respect to Section 10(b) of the
Act. Section 10(b) provides that no complaint may issue on matters occurring over 6
months prior to the filing of a charge and the service of a copy of the charge on the
charged party, unless the charging party is prevented from filing because of service in the
armed forces. Board agents should be alert to 10(b) issues and promptly advise charging
party of such issues and provide an opportunity to amend the charge as appropriate. The
following considerations apply to determining application of Section 10(b):

e The 10(b) period does not begin to run until the aggrieved party has
received actual or constructive notice of the conduct that constitutes the
alleged unfair labor practice, unless the aggrieved party has failed to
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exercise “reasonable diligence” which would have discovered the unfair
labor practice. See, e.g., Concourse Nursing Home, 328 NLRB 692, 693—
694 (1999); R. G. Burns Electric, 326 NLRB 440, 441 (1998).

e If the individual is in the armed forces, the 6-month period commences on
the day of discharge from the service. See Section 10(b) of the Act.

e “Closely related” amendments to a charge relate back to the initial 10(b)
period. Ross Stores, 329 NLRB 573 (1999). Redd-I, Inc., 290 NLRB
1115, 1118 (1988).

e In circumstances where the charging party is attempting to reopen a
dismissed case by the filing of an untimely charge, see Sec. 10123.

e In cases where the charged party has engaged in “fraudulent
concealment,” the 10(b) period begins to run from the date the charging
party obtains actual notice of the event giving rise to the charge. Brown &
Sharp Mfg. Co., 312 NLRB 444 (1993); Kanakis Co., 293 NLRB 435
(1989).

e In cases where the Board views the violation as continuing in nature,
Section 10(b) does not preclude further processing. Chesapeake &
Potomac Telephone Co., 259 NLRB 225 (1981), enfd. 687 F.2d 633 (2d
Cir. 1982).

If the Regional Office determines that the charge was filed untimely, it is
appropriate to promptly solicit withdrawal.

10052.3 Initial Telephone Contact with Charging Parties

At the earliest possible date consistent with other casehandling priorities, the
Board agent should:

e Determine the appropriate charging party representative to contact. Sec.
10058.

e Contact the charging party or, if appropriate, the charging party
representative by telephone and inquire about the allegations of the
charge, the background, the facts and the names of witnesses. Such a
conversation should be sufficiently detailed to permit the Board agent to
gain a preliminary understanding of the case.

The Board agent should at that time schedule an appointment to obtain an
affidavit from the charging party and/or its witnesses. The Board agent should emphasize
that it is imperative for the charging party to bring all relevant documents to the interview
and should assist the charging party in identifying those documents. The Board agent
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should also ask the charging party to assist in scheduling other witnesses in a manner
which will allow adequate time to conduct the interviews. Sec. 10054.1.

10052.4 Questionnaires

In limited circumstances, questionnaires may be used as a helpful initial screening
device. If the witness is represented, the questionnaire should be sent to the attorney or
other representative. A questionnaire may assist in directing the course of the
investigation and, in some situations, may obviate the need for further investigation. As
issues of literacy, English fluency, ability and willingness to complete a narrative may
affect the accurate completion of a questionnaire, caution should be exercised in relying
upon the responses. Absent extraordinary circumstances, a case should not go to trial
without sufficient sworn testimony received in affidavit form setting forth the evidence to
support the complaint.

Questionnaires may also assist in cases where there is a large number of witnesses
from whom similar types of evidence is needed, for instance, when authenticating
authorization cards (Sec. 10066.1) and in salting and refusal to hire successor cases.

10052.5 Initial Contact with Charged Parties

After obtaining a preliminary understanding of the case from the initial contact
with the charging party, it is often helpful for the Board agent to telephone the
appropriate charged party representative, as set forth in Sec. 10058, to make certain
inquiries. The Board agent should broadly describe the allegations of the charge and
solicit the charged party’s position. Sufficient details regarding such position should be
sought to enable the Board agent to examine the charging party regarding the charged
party’s position. The charged party should be informed that the investigation is at its
earliest stages and that it will be advised of any additional developments. It is often
helpful to also request that the charged party submit a written statement of position.
Additionally, in an appropriate case, the Board agent should seek to schedule an
interview with the charged party’s witnesses.

Early contact with the charged party frequently leads to a prompt resolution of the
charge, which experience has shown is beneficial to all parties and the public interest.
Thus, prompt determination of a nonmeritorious charge ends the dispute in a cost
effective and efficient manner, without the need for a protracted investigation. On the
other hand, prompt determination of a meritorious charge provides an opportunity for a
timely remedy before resolution becomes more costly or more difficult.

10052.6 Strategy for Investigation

Following the initial contacts with the parties, the Board agent, with appropriate
supervision, should develop a strategy for the investigation, which normally would
include:

e ldentification of specific allegations and issues

e The theory of the case
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e Areas of inquiry

e Areas of legal research

e A list of witnesses to contact

e A list of documents to obtain

e Approaches to reluctant witnesses

e Appropriate remedies, including consideration of 10(j) relief
e A schedule in which the above tasks will be completed

The strategy should be reviewed and revised on an ongoing basis in order to
adjust to developments in the investigation.

10052.7 ldentification of Issues

Although the charging party should be asked to specify the allegations of the
charge and the facts in support of them, many individual charging parties and others do
not possess the knowledge or expertise to identify all possible issues. While the Board
agent must remain neutral and not be an advocate for either party, the agent should
provide assistance in identifying issues. In this regard, the Board agent should candidly
apprise the charging party of any potential issues and provide the charging party an
opportunity to amend the charge in a timely fashion, if necessary, in order to pursue
additional allegations. Sec. 10062.

10052.8 Legal Research

As soon as the Board agent recognizes that a case raises legal issues with which
the agent is not thoroughly familiar, the agent must, with appropriate supervision, begin
to research the appropriate case law and Agency procedural memos. It is necessary for
the Board agent to be knowledgeable in the areas of the law raised by the investigation in
order to properly direct the investigation, adduce all necessary evidence and develop a
thorough understanding of the case.

10052.9 Injunctive Relief Under Section 10(j)

As part of the initial review of the case, the Board agent should be alert to the
possible appropriateness of injunctive relief under Section 10(j) of the Act. Such relief
may be requested by the charging party or considered by the Regional Office on its own
initiative. Sec. 10310. If 10(j) relief is being seriously considered, the charge must be
classified as a category Il case under Impact Analysis and given the highest priority and
the charged party must be so notified in writing. Sec. 11740. In such circumstances, the
Board agent, when initially meeting with the charging party’s witnesses, generally must
obtain evidence as to whether injunctive relief is “just and proper.”
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10052.10 Repeat Violators-New Charge Filed (Contempt)

When a charge is filed against a respondent named in, or subject to, an out-
standing court judgment, the question of possible contempt action should be examined.

If the charge is meritorious and the allegations are arguably encompassed by the
provisions of the judgment, the case should be referred to the Contempt Litigation and
Compliance Branch for consideration. Secs. 10590.1, 10590.3, and 10590.4, Compliance
Manual. The Regional Office should not proceed administratively to issue complaint or
to settle the case without the authorization of the Contempt Litigation and Compliance
Branch.

10052.11 Electronic Notice Posting

In certain cases, it may be appropriate to seek electronic notice posting in addition
to a traditional posting where the charged party customarily communicates with its
employees or members electronically and/or where the charged party utilized its e-mail
and/or intranet systems in committing an unfair labor practice. Accordingly, the Board
agent should investigate the related facts and circumstances during the initial
investigation. OM Memo 06-82 and Sec.10132.4(b). Such an inquiry should include
testimony and documentation regarding:

e The existence of the charged party’s intranet and the frequency and types
of postings included on that site

e The existence of the charged party’s e-mail system, use of that system to
make broadcast e-mails to groups of employees or members and the
subject matters covered by such

e The number and accessibility of traditional notice-posting areas at the
worksite and the degree to which employees work off-site or would
otherwise be unlikely to see traditional notices.

Of course, the Regional Office should solicit the parties’ positions as to the
propriety of electronic notice posting in addition to the traditional posting sites.

10052.12 Social Security Numbers

In order to protect the privacy rights of individuals, Regional Offices should not
include social security numbers on any document that is or may become public, unless
required to do so. Thus, social security numbers should be omitted from documents such
as affidavits, proofs of claim and compliance specifications, as well as any attachments
thereto. To the extent it is necessary to identify claimants by social security numbers in
any such document only the last four digits of the social security numbers should be used,
I.e., XXX-XX-___ . Board agents should, however, make notations in the case files of
potential claimants’ social security numbers.

Social security numbers may be used in documents and correspondence sent to
claimants, employer respondents and the Social Security Administration and in inquiry
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letters to the Internal Revenue Service, state agencies and outside contractors when
searching for missing claimants.

If a document containing a social security number must be released to the public,
the Regional Office should redact the number from the document. See OM Memo 04-16.

10054 The Investigation

Since the investigation serves as the basis for all action eventually taken in a case,
it must reveal the totality of the circumstances, including relevant background
information. Initially, wherever possible, the investigation should focus on interviews
with the charging party and with witnesses offered by the charging party. While the
charging party may suggest other witnesses or sources of information, the Board agent
should contact those witnesses only if they appear to have material evidence, as it is the
responsibility of the Board agent to avoid unnecessary expenditure of time and energy.

On the other hand, it is the responsibility of the Board agent to take steps
necessary to ascertain the truth of the allegations of a charge and all promising leads
should be followed. The Board agent should exhaust all lines of pertinent inquiry,
whether or not they are within the control of, or are suggested by, the charging party.

Throughout the investigation, the Board agent should maintain a current record in
the case file of the agent’s activities and contacts.
10054.1 Responsibility of the Charging Party

(a) Cooperation Required: It is the responsibility of the charging party to comply
with the Board agent’s requests to:

e Identify the conduct claimed to be violative of the Act

e Meet with the Board agent at a reasonable time and place

e Fully cooperate in the preparation of an affidavit(s) by a Board agent
e Provide all relevant documents within its possession

e Comply with all other reasonable requests necessary to complete the
investigation

In addition, institutional charging parties are responsible for presenting all
witnesses within their control to the Board agent for the purpose of taking affidavits.
However, if, despite reasonable and diligent efforts, the charging party is unable to
present witnesses who possess relevant evidence, the Board agent should independently
contact such witnesses, with the assistance of the charging party, where possible. Sec.
10054.3.

(b) Lack of Cooperation: The charging party should be ready to promptly submit
evidence in support of the charge. If the charging party delays in presenting evidence
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without good cause, the Board agent should send written notice to the charging party or
to counsel of the obligation to promptly present evidence and of the duty to cooperate in
the investigation. The notice should include a deadline for the submission of evidence
and should advise that if the deadline is not met, the charge will be subject to dismissal
for lack of cooperation, absent withdrawal.

10054.2 Charging Party Interview

(a) Generally: In Category Il and Il cases, the preferred method of obtaining
affidavits is through a face to face meeting. See Sec. 11740 for a discussion of Category
Il and 11l cases. On the other hand, in Category | cases where the issues are generally
more straightforward, telephone affidavits may be appropriate. Sec. 10060.

The affidavit should cover the topics set forth below and may be developed in the
following order:

e Information relative to the identity of the affiant, the employer and the
union if appropriate

e Job information
e Background information
e Chronological account of the events

e Other evidence, i.e., alleged disparate treatment, facts concerning disputed
supervisory status of individuals, etc.

e Charging party’s response to charged party’s expected defenses
e Backpay and/or remedy information

During the course of the interview, the Board agent should probe the testimony of
the witness as to statements which appear to be unreliable, improbable or contrived and
seek documentation which would support or refute assertions made by the affiant.
Indeed, all relevant and available documents should be obtained from the affiant during
the interview. If necessary, specific arrangements should be made for submission of such
documents immediately following the interview.

With respect to all aspects of the investigation, the Board agent should consider
whether proffered evidence may be privileged. The Regional Office should direct any
questions regarding possible privileges to the Special Litigation Branch.

The Board agent should also review with the affiant the identity of other
witnesses, the degree of anticipated cooperation from them, when and where to reach the
additional witnesses and other information which may be helpful to develop an approach
to achieve cooperation of the witnesses. Such information should not be contained in the
affidavit but rather memorialized in a file memorandum.
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(b) Backpay and Other Remedy Information: During the initial investigation,
unless the case is clearly nonmeritorious, the Board agent should inquire of each alleged
discriminatee concerning interim earnings and search for work and should place this
information in the file for use in settlement or compliance efforts. Further, the Board
agent should obtain for the file the address, telephone number and other means of
communicating with each alleged discriminatee. Potential discriminatees should be
advised of their obligation to search for work and to report all interim earnings, inasmuch
as a failure to do so may result in a loss or reduction of any backpay to which they might
be entitled in the event that their case is found to be meritorious. They should also be
advised to keep written records of their search for work and interim earnings. In
potentially meritorious cases, the investigative file should contain for each alleged
discriminatee information relevant to backpay and reinstatement, such as rate of pay,
wage history, job classification and duties, job history, shift, average hours worked and, if
possible, the name of a coworker similarly situated to each alleged discriminatee.

(c) Identification of Other Parties and Derivative Liability: The Board agent
should also explore with the charging party whether any entities other than those already
named in the charge may be liable to remedy the alleged unfair labor practices. Thus, in
certain circumstances where an unnamed party, such as an alter ego, successor, partner,
individual or trustee in bankruptcy, may be derivatively liable for remedying the alleged
unfair labor practices, amendment of the charge should be sought to reflect such party as
derivatively liable. Sec. 10062 and Sec. 10596, Compliance Manual. Prompt action,
including the filing of a proof of claim, is particularly important when a party is in
bankruptcy, since failure to file such a claim may preclude the Regional Office from
obtaining a full remedy.

(d) Supervisory Status: The Board agent should fully explore the supervisory
status of possible supervisors and alleged discriminatees whose supervisory status may be
in dispute. GC Memo 07-05 sets forth comprehensive casehandling guidance regarding
issues addressed by the Board in Oakwood Healthcare, Inc., 348 NLRB No. 37 (2006),
and related cases, including:

e The Board’s definitions of certain terms and phrases contained in
Section 2(11), including “assign,” “responsibly to direct” and “the use of
independent judgment”

e Quality of evidence necessary to meet the burden of proof to establish
Section 2(11) status

e Status dependent on supervisory assignments made on a rotating basis

10054.3 Third-Party Witnesses

Witnesses who are not parties to the case or whose testimony cannot bind a party
are often critical and necessary sources of information. These may include other
employees, contractors, customers and suppliers of the employer, representatives of other
labor organizations and representatives of other Government agencies, with the exception

Revised 5/08



10060 CONTACTS WITH REPRESENTED PARTIES AND WITNESSES

of representatives of the Federal Mediation and Conciliation Service, who are prohibited
from testifying in Board proceedings.

If witnesses offered by the charged party are not supervisors or agents, Board
agents should exercise caution in evaluating the appropriate location for interview. For
instance, interviews with employees of the charged party at its facility should be avoided.
Sec. 10054.4

Third-party witnesses also have a right to be represented by their individual
attorney or other representative but normally should not be interviewed in the presence of
a representative of a party to the case. For further discussion and exceptions, see Sec.
10058.4.

Due to a variety of circumstances, including fear, bias or disinterest, the Board
agent often faces significant challenges in fulfilling the responsibility of obtaining a
complete and truthful affidavit from third party witnesses.

(@) Cooperative Witnesses: If it is anticipated that a prospective witness will
cooperate, the Board agent should arrange an appointment at a mutually convenient time
and place.

(b) Reluctant Witnesses: If it is anticipated that a witness may be reluctant to
cooperate, the Board agent should carefully consider whether initial contact by telephone
would be effective in obtaining the witness’ cooperation. Thus, in certain circumstances,
an unannounced personal visit by the Board agent may be most effective. However, if a
witness is represented by an attorney or other representative for the purpose of giving
testimony in the case under investigation, arrangements for an interview of such a witness
must be made through the attorney or other representative.

Upon meeting the witness, the Board agent should carefully assess the witness’
sympathies in the case, reason(s) for the reluctance, if any, and the approaches which are
likely to result in cooperation. For instance, if the witness fears reprisal from one of the
parties to the case, informing the witness of the confidentiality and protection afforded
witnesses under the Act may be helpful.

(c) Refusal to Swear to Affidavit: When a witness refuses to swear to an
affidavit, the Board agent should seek to have the witness sign or initial the affidavit
without taking an oath. Sec. 10060.7.

(d) Uncooperative Witnesses: If all informal efforts fail to achieve cooperation,
the Regional Office should assess whether issuance of an investigative subpoena is
appropriate. Regional Directors and their designees are authorized to issue subpoenas ad
testificandum and duces tecum to third-party witnesses whenever the evidence sought
would materially aid in the determination of whether a charge allegation has merit and
whenever such evidence cannot be obtained by reasonable voluntary means. Sec. 11770
and GC Memo 00-02.

10054.4 Subsequent Charged Party Contact and Interview

If consideration of the charging party’s evidence and the preliminary information
from the charged party suggests a prima facie case, the appropriate charged party
representative should be contacted to provide additional and more complete evidence.
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Sec. 10058. The Board agent should seek a meeting with the charged party in order to
take affidavit testimony from individuals identified by the Board agent and supervisors or
agents offered by the charged party in support of its position. With respect to those
witnesses offered by the charged party who are not supervisors or agents and are thus
third-party witnesses (Sec. 10054.3), Board agents should exercise caution in evaluating
the appropriate location for such interviews. For instance, interviews with employees of
the charged party at its facility should be avoided.

The arrangements for the presentation of the charged party’s evidence and
position should be documented in a letter from the Board agent to the charged party’s
representative setting forth the due date for the presentation of the information. If the
charged party declines to provide witnesses for the Board agent-prepared affidavits, the
letter should also state that the Board agent’s request for such had been rejected and that
such refusal constitutes less than full cooperation. See Sec. 10054.5 and GC Memo 07-
06.

When communicating with the appropriate charged party representative to obtain
evidence, Board agents should relate the basic contentions that have been advanced with
regard to all violations alleged. For example, when the charging party’s evidence points
to a prima facie 8(a)(1) violation involving threats of discharge, the Board agent normally
would disclose such information as the general nature of the conduct (e.g., threat of
discharge), the general locale, the identity of the supervisor involved, and the date of the
conduct. Although such disclosure may be a decisive factor resulting in the charged
party’s full cooperation, the degree of disclosure should be commensurate with the level
of cooperation anticipated from the charged party. Since the identity of a witness should
be protected, the Board agent should, whenever possible, avoid providing details that
would likely disclose the identity of the witness.

Particularly when the case includes pivotal questions of law, the Board agent
should candidly disclose the legal theories under consideration and invite the charged
party to file a statement of position or memorandum of law regarding such matters,
provided it is submitted consistent with the time goals for the case.

Board agents should probe the testimony of charged party witnesses to the same
degree as charging party witnesses. Sec. 10054.2.

10054.5 Full and Complete Cooperation by Charged Party

(a) Cooperation Defined: It is Agency policy that full and complete cooperation,
as that term is used in EAJA litigation, from a charged party includes, where relevant,
timely providing all material witnesses under its control to a Board agent so that the
witnesses’ statements can be reduced to affidavit form and providing all relevant
documentary evidence requested by the Board agent. The submission of a position letter
or memorandum, or the submission of affidavits not taken by a Board agent, does not
constitute full and complete cooperation. Unless the Board agent is certain that the
charged party will extend full and complete cooperation, the Board agent should
document in a letter to the appropriate charged party representative details of the
Regional Office’s request for such cooperation, including a deadline for compliance.
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(b) Lack of Cooperation: If the charged party fails to provide full and complete
cooperation, the Regional Office may, depending upon a careful assessment of all the
circumstances:

Decide the case on the basis of all evidence obtained

e Issue investigative subpoena(s) to obtain relevant and necessary
evidence

e If the charged party is not represented by an attorney, contact and
obtain sworn testimony from material witnesses. Sec. 10058.3(c)

e If the charged party is represented by an attorney, contact and obtain
sworn testimony from material witnesses in the limited circumstances
set forth in Secs. 10058.2 and 10058.5

10054.6 Conditional Position Statements

Pursuant to OM 99-35, Regional Offices should ensure that docketing letters
specifically inform charged parties that the evidence and statements of position submitted
by the parties will be used without qualification or condition. See also Federal Rules of
Evidence 801(d)(2)(C).

10054.7 HIPAA'’s Privacy Rule Disclosure Procedures for Medical Information

Before attempting to secure medical information, Board agents should consult
OM Memos 07-60 and 08-34, which contain a comprehensive treatment of issues relative
to the Health Insurance Portability and Accountability Act of 1996 (HIPAA).

HIPAA and a set of implementing regulations promulgated by the Department of
Health and Human Services, known as the Privacy Rule, establish a legal protocol
governing the use and disclosure of individually identifiable health information from
“covered entities”. Covered entities include most doctors and other health care providers,
health plans and health care clearinghouses that transmit health information
electronically. “Health care provider” is further defined to include a “provider of health
and mental services...and any other person who furnishes, bills, or is paid for health
care.”

HIPAA and the Privacy Rule prohibit covered entities from disclosing
individually identifiable health information unless the request complies with an
applicable exception. As set forth below, there are two exceptions that most typically
arise in NLRB investigations:

e Valid written authorization for disclosure of protected health care
information from the individual. See medical and psychotherapy notes
authorization patterns attached to OM Memo 08-34, which revise those
patterns provided in OM Memo 07-60.
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e Subpoenas which are subject to special requirements set forth in the
Privacy Rule under its law enforcement standard, which applies to the
Agency. The subpoena must:

0 Be specific and limited in scope

o Seek only information that is relevant to a legitimate law
enforcement inquiry, and

0 Request protected health care information only because de-
identified health information could not reasonably be used

De-identified information is by definition not covered by HIPAA or the Privacy
Rule restrictions because it is not protected health care information. Information is de-
identified if:

e Identifiers such as name, street address, birth date, and social security
number of the individual or of relatives, employers, or household
members of the individual, are removed and

e “The covered entity does not have actual knowledge that the [remaining]
information could be used alone or in combination with other information
to identify an individual who is a subject of the information.” 45 C.F.R.
Section 164.514(b)(2)(ii)

The exceptions to, and procedures under, the Privacy Rule are complex and,
therefore, Regional Offices should carefully comply with guidance provided in OM
Memos 07-60 and 08-34. Of special concern is that willfully flouting HIPAA’s
disclosure rules could expose Board agents to *“aiding and abetting” liability under
HIPAA’s criminal provisions and could also expose Board attorneys to sanctions for
breach of the ethical responsibility to honor “legal restrictions on methods of obtaining
evidence from third parties.” See Model Rules of Prof’l Conduct R. 4.4 cmt. 1.

10054.8 Review and Completion of Investigation

Following completion of the affidavits and receipt of the evidence and positions
of all parties and witnesses, the Board agent should carefully review the investigative file
to identify any gaps or conflicts in the evidence in light of applicable legal precedent.
The Board agent should make every reasonable effort to resolve any material issues,
including credibility (see Sec. 10064) by re-interview of any party or witness for
additional testimony and/or documents.

10056 Ability to Comply with Remedy

Unless the charge is clearly nonmeritorious, Board agents should be alert to, and
continually assess, the charged party’s ability to comply with any remedy which may be
sought by the Agency. Any issues of potential inability to remedy the alleged unfair
labor practices should be promptly and thoroughly investigated. Such investigation may
be triggered by the circumstances set forth in Sec. 10600.2, Compliance Manual.

Following the investigation of these issues, it may be appropriate to seek
protective relief (see Sec. 10594.2, Compliance Manual) or take other appropriate action,

Revised 5/08



10060 CONTACTS WITH REPRESENTED PARTIES AND WITNESSES

such as to seek amendment of the charge to name other charged parties, including any
alter ego, successor or individual, as derivatively liable for remedying the alleged unfair
labor practices. Charging party and witnesses should be advised to notify the Board
agent immediately of any significant change in the charged party’s operation, identity or
financial condition so that appropriate action can be taken.

10058 Contacts with Represented Parties and Witnesses

All parties and witnesses are entitled to be represented by attorneys or other
representatives. The Agency’s policies regarding contacts with represented parties and
witnesses and guidance for compliance with those policies are set forth in this section and
may be revised as new developments occur.

The Agency’s policies have been formulated in consideration of both the ethical
standards applicable to Agency attorneys as members of the bar, particularly the
American Bar Association’s Model Rule of Professional Conduct 4.2 (MR 4.2) (formerly
Sec. 7-104(A)), and the Board’s Rules and Regulations, while permitting vigorous and
orderly administration of the Act. As a general rule, unless otherwise authorized by law,
all attorneys, including Agency attorneys, must comply with the ethics codes adopted by
their licensing State or States and/or those adopted by the state in which their contact
with the witness occurs, and with the ethics codes adopted by the Federal courts before
which they appear. Although ethics rules may vary from jurisdiction to jurisdiction, all
State bar and Federal court ethics codes contain essential elements of MR 4.2.

MR 4.2 prohibits contact with a person whom an attorney knows to be
represented by an attorney in the ULP case, without the prior consent of that attorney. As
a matter of Agency policy, all Board agents, including field examiners, will be held to the
same standards as attorneys. Further, because MR 4.2 does not apply to representatives
who are not attorneys, at times the instructions contained herein for communicating with
parties may differ significantly depending on whether the parties are represented by
attorneys or by individuals who are not attorneys.

Since the interpretation of ethics rules varies from jurisdiction to jurisdiction and
may result in disciplinary sanctions against Agency attorneys who violate ethics rules, the
Regional Office must contact the Special Litigation Branch in the circumstances set forth
in Secs. 10058.2(b) and (d), 10058.4(c), and the first of the options set forth in Secs.
10058.5(a) and (b).

For jurisdiction-specific ethics questions, Special Litigation must determine
which ethics rules govern the Regional Office’s investigation of the case. Specifically, in
determining the relevant ethics rules for purposes of a Rule 4.2 analysis, Special
Litigation examines the ethics rules of the licensing jurisdiction of the Board attorney
conducting the investigation, or of the supervisory attorney if the investigation is being
conducted by a field examiner. Also relevant are the ethics rules of the situs of the
contact and of any eventual trial. Special Litigation first determines which jurisdiction(s)
would assert disciplinary authority over the contact and second, as a choice-of-law
matter, which jurisdiction’s ethics rules would apply.
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If a case in which a skip counsel issue arose during investigation is appealed to
the Office of Appeals or submitted to the Division of Advice, the Regional Office should
note the following in its Comment on Appeal or Advice submission:

e The precise skip counsel issue or issues.

e How such issue(s) was/were resolved, with reference to any ethics
guidance given by Special Litigation and inclusion of that guidance in the
case file.

e Which jurisdiction or jurisdictions’ ethics rules governed the investigation.

e Any witnesses the Regional Office either was told it could not interview
ex parte or was aware that it could not interview ex parte based on Special
Litigation’s guidance distributed agency-wide.

e Whether the Regional Office was proffered a witness statement that it
could not use in the investigation. Such statements that are part of the case
file should be segregated in sealed and clearly marked envelopes before
sending the file with such statements to Appeals or Advice.

If, while the case is in Appeals or Advice, any party proffers a witness who is a
former or current supervisor/agent of an organization represented by counsel, Appeals or
Advice will assess the appropriate course of action and, if necessary, consult with Special
Litigation. See generally OM Memo 05-63. As a choice-of-law matter, for purposes of
considering ethics obligations of attorneys in Appeals in connection with an appeal of the
dismissal of a charge or Advice in connection with a case submitted to Advice, the
relevant ethics rules to be followed are those that governed the Regional Office’s
investigation of the case. See generally OM Memo 05-63 and also Secs. 10122.8 and
11750.1.

10058.1 Notice for Receipt of Documents/Notice of Appearance

(@) Notice for Receipt of Documents: An attorney or other representative may
submit to a Regional Office an Annual Notice for Receipt of Charges and Petitions (Form
NLRB-4702), or its equivalent, for all matters involving a particular client coming before
the Regional Office. Such a notice should be honored by the Regional Office for the 12-
month period specified.

If an individual wishes to represent a party in a specific case, a specific Notice of
Appearance, Form NLRB-4701, or its equivalent, must be filed with the Regional
Director.

(b) Notice of Appearance: Regional Offices should provide parties Form NLRB-
4701 with the service of all charges filed. Upon receipt of a completed Form NLRB-
4701, or its equivalent, signed by an attorney or other representative, or sent
electronically through the Agency’s website (see Sec. 11846.4), all communications with
the party should be through such attorney or representative, except:
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e If the party’s representative is an attorney, the Regional Office may
communicate with and/or serve documents on the party with the consent
of the attorney.

e Even absent such consent from the attorney, the Regional Office should
serve on the party certain documents as set forth in Sec. 11842.3. Further
guidance in this regard is provided in Secs. 11842 through 11844.3.

e If the party’s representative is not an attorney, the Regional Office may
serve documents and other correspondence on both the representative and
the party but should otherwise communicate with the party and its
supervisors/agents in accordance with the guidelines set forth in Secs.
10058.3 and 10058.5.

10058.2 Supervisors/Agents of Parties Represented by Attorneys

The following policies apply to contacts by Board agents, whether attorneys or
field examiners, with supervisors or agents of a party represented by an attorney. For
situations where a party is not represented by an attorney, i.e., where MR 4.2 does not
apply, see Sec. 10058.3.

(@) Current Supervisors/Agents of Party: Where the Regional Office has been
advised that a party is represented by an attorney, a Board agent must contact and obtain
consent from the party’s attorney before initiating contact with or interviewing a current
supervisor or agent, except for the circumstances described in (b), (c), and (e) below.
Absent such circumstances, if the party’s attorney refuses to make a current
supervisor/agent available for questioning, the Board agent cannot proceed with the
interview. The Regional Office may, however, exercise any of the appropriate options
set forth in Sec. 10058.5 respecting uncooperative conduct by parties.

(b) Current Supervisors/Agents Who Come Forward Voluntarily: If current
supervisors or agents come forward voluntarily and indicate that they do not wish to have
the party’s attorney present, the Regional Office must contact the Special Litigation
Branch before interviewing or taking a statement from such a witness.

(c) Uncertain Supervisory/Agency Status: In cases involving individuals whose
supervisory or agency status is initially uncertain, a Board agent should inquire about the
individual’s status prior to conducting a substantive interview and proceed as follows:

e If it becomes clear that the individual is a supervisor or an agent of a party,
the Board agent cannot proceed with the interview without the consent of
the party’s attorney.

e If it remains unclear whether the individual is a supervisor or an agent of a

party, the Board agent should interrupt the interview and consult with the
Regional Office.
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e If the Regional Office concludes that the individual is a supervisor or
agent of a party, the Board agent may not resume the interview without the
consent of the party’s attorney.

e If, on the other hand, it becomes clear either through the preliminary
interview or through consultations with the Regional Office that the
individual is not a supervisor or agent of a party, the Board agent may
conduct the substantive interview of the witness without informing or
obtaining consent from the party’s attorney.

(d) Former Supervisors/Agents: Jurisdictions have differing approaches with
respect to ex parte communications with former supervisors or agents of a party
represented by an attorney. The Special Litigation Branch will authorize Regional
Offices to contact and interview witnesses ex parte where permitted by the applicable
jurisdiction(s). If the proposed interview would occur in a jurisdiction and under
circumstances in which Special Litigation guidance distributed agency-wide has
authorized such contacts, prior clearance is not required before interviewing former
supervisors or agents of a represented party without consent of the party’s attorney. In all
other cases, the Regional Office must contact the Special Litigation Branch before
conducting such interviews.

(e) Supervisors/Agents as Charging Parties and Alleged Discriminatees: When
current or former supervisors or agents of the charged party are charging parties or
alleged discriminatees named in a charge, Board agents may contact and interview them
about matters relating to their claim, without contacting or obtaining consent from the
charged party’s attorney.

If the Regional Office has any questions about the application of the above
guidance, it should contact the Special Litigation Branch.

10058.3 Supervisors/Agents of Parties Not Represented by Attorneys

The following policies apply to contacts by Board agents with supervisors or
agents of a party either not represented or represented by a nonattorney. For situations
where a party is represented by an attorney, i.e., where MR 4.2 applies, see Sec. 10058.2.

(@) Current Supervisors/Agents: Where the party is not represented by an
attorney and cooperation is being extended to the Regional Office in its investigation, the
party’s representative should be contacted and afforded the opportunity to make available
for interview any current supervisor or agent of the party. This policy will normally
apply in circumstances where:

e The Regional Office is receiving cooperation from the party and its
representative, if any

e The party and such representative make the individual to be interviewed
available with reasonable promptness so as not to delay the investigation
and
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e During the interview the party and such representative do not interfere
with, hamper or impede the Board agent’s investigation

(b) Uncertain Supervisory/Agency Status: Where the party is not represented by
an attorney and a witness’ supervisory or agency status is initially uncertain, a Board
agent should inquire about the individual’s status prior to conducting a substantive
interview and proceed as follows:

e If it becomes clear that the individual is a supervisor or an agent of a party,
the Board agent should not proceed with the interview without affording
the party’s representative the opportunity to be present if such party is
cooperating.

e If it remains unclear whether the individual is a supervisor or an agent of a
party, the Board agent should interrupt the interview and consult with the
Regional Office.

e If the Regional Office concludes that the individual is a supervisor or
agent of a party and the party is cooperating, the Board agent should not
resume the interview without affording the party’s representative the
opportunity to be present.

e If, on the other hand, it becomes clear either through the preliminary
interview or through consultations with the Regional Office that the
individual is not a supervisor or agent of a party, the Board agent may
conduct the substantive interview of the witness without informing the
party or its non-attorney representative.

(c) Party Not Cooperating: If the party not represented by an attorney is not
cooperating in the investigation within the meaning of Secs. 10054.1, 10054.5, and
10058.3(a), the Board agent may contact and obtain sworn testimony from individuals
regardless of their supervisory or agency status without informing the party or its
representative.

(d) Former Supervisors/Agents of Parties: Board agents may initiate contact
with former supervisors and agents of parties who are not represented by an attorney and
obtain affidavits from such individuals without informing the party or its representative.
However, where the party is represented by an attorney, see Sec. 10058.2(d).

(e) Current Supervisors/Agents Come Forward Voluntarily: Where the party is
not represented by an attorney, Board agents are also free to interview and obtain an
affidavit from current supervisors or agents who come forward voluntarily and indicate
that they do not wish to have the party or its representative present, without informing the
party or its representative.

10058.4 Third-Party Witness and Attorney/Representative

Witnesses who are not supervisors or agents of a party (herein third-party
witnesses) have a right to be represented in Board agent interviews, as set forth herein.

Revised 5/08



10060 CONTACTS WITH REPRESENTED PARTIES AND WITNESSES

Thus, following notice to the Regional Office that a third-party witness is represented in
the proceeding before the Agency, Board agents should follow the procedures described
below.

(a) Witness Represented by Nonparty Attorney: Where the Regional Office has
notice that a third-party witness is represented by an attorney who does not represent a
party, Board agents must contact and obtain consent from the attorney before contacting
or interviewing the witness. If the attorney refuses to consent, the Board agent cannot
proceed to either contact or interview the witness, absent issuance of an investigative
subpoena with notice to the attorney.

(b) Witness Represented by Nonparty Representative: Where a third-party wit-
ness is represented by an individual who is not an attorney and who does not represent a
party, such representative should be afforded the opportunity to be present for the
interview, so long as the representative’s presence does not unduly delay or hamper the
interview. If the presence of the representative unduly delays or hampers the interview,
the Board agent may attempt to continue the interview without the representative or
terminate the interview. In addition, the Regional Office may issue an investigative
subpoena to the witness and exercise its discretion, considering all the circumstances,
whether to give notice to the representative and/or allow the representative to be present
at the interview.

(c) Third-Party Witness and Party Attorney/Representative: Longstanding Board
policy provides that the attorney or other representative of a party to the case will not
normally be allowed to be present at an interview of a witness who is not a supervisor or
agent of that party. If the witness insists on the party attorney or representative being
present, the Regional Office should exercise discretion whether to proceed with such an
interview. If the Regional Office declines to proceed with the interview of the witness in
the presence of such attorney or other representative, the Regional Office may issue an
investigative subpoena to the witness without notice to the party’s attorney or
representative. Alternatively, the Regional Office may permit the witness to submit
documentary evidence or a statement that, if timely submitted, will be considered.

If, however, it is asserted that an attorney of a party to a case also represents a
third-party witness as an individual, both the attorney and the witness should be directed
to provide written notice that the attorney represents the witness. If the circumstances
raise questions as to whether a consensual attorney-client relationship exists or whether
the attorney's interactions with an employee witness were consistent with employee
Section 7 rights, including the dictates of Johnnie’s Poultry Co., 146 NLRB 770 (1964),
or if the Regional Office has a substantial basis to believe that the presence of an attorney
of a party would impede the Agency's investigation, the Regional Office should consult
with the Special Litigation Branch on how to proceed. See also Sec. 10058.6, regarding
the Board’s rules requiring attorneys and other representatives at all stages of any Agency
proceeding to conform to the standards of ethical and professional conduct required
before the Courts.

If, however, the Regional Office is satisfied that there is a consensual attorney-
client relationship, that the attorney has not violated the employee witness’s Section 7
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rights, and that the presence of the attorney would not impede the investigation, then the
Regional Office, in its discretion, may decide to interview the witness, but it may do so
only with the attorney present. Where appropriate, the Regional Office may issue an
investigative subpoena with notice to the attorney. If, on the other hand, the attorney
consents to an interview without the attorney’s presence, the Board agent may proceed to
interview the witness

If it is asserted that a non-attorney representative of a party also represents a third-
party witness as an individual, the Regional Office may exercise its discretion whether or
not to conduct the interview in the presence of such non-attorney representative.
Alternatively, the Regional Office may issue an investigative subpoena to the witness
without notice to the non-attorney representative.

10058.5 Response to Uncooperative Conduct by Parties

(a) Charging Party: If the charging party’s attorney refuses to make a current
supervisor/agent available for questioning, or if the Regional Office concludes that the
charging party, its attorney or representative has interfered with, unduly delayed, or
impeded the investigation, including the Board agent’s interview, the Regional Office
may:

e Contact the Special Litigation Branch to determine whether ex parte
contacts and interviews are permitted by the applicable jurisdiction(s)

e Dismiss all or part of the charge for lack of cooperation
e Decide the case on the basis of the evidence otherwise obtained

e In limited circumstances, such as when the rights of others may be
dependent upon the testimony or evidence from a charging party, issue an
investigative subpoena for necessary documents or for an interview under
oath with notice to the attorney or representative

e If a party is not represented by an attorney, the Board agent may directly
contact and obtain sworn testimony from supervisors and agents. Sec.
10058.3.

(b) Charged Party: If the charged party’s attorney refuses to make a current
supervisor/agent available for questioning, or if the Regional Office concludes that the
charged party, its attorney or representative has interfered with, unduly delayed, or
impeded the investigation, including the Board agent’s interview, the Regional Office
may:

e Contact the Special Litigation Branch to determine whether ex parte
contacts and interviews are permitted by the applicable jurisdiction(s)

e Decide the case on the basis of the evidence otherwise obtained
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e Issue an investigative subpoena for necessary documents or for an
interview under oath with notice to the attorney or representative

e If a party is not represented by an attorney, the Board agent may directly
contact and obtain sworn testimony from supervisors and agents. Sec.
10058.3.

(c) The Use of Subpoenas in the Above Circumstances: An investigative
subpoena for an interview under oath with notice to the attorney or other representative in
the circumstances set forth above in (a) or (b) permits the Regional Office to conduct the
interview in a formal setting by questions and answers. Sec. 11770.2.

10058.6 Misconduct by Attorneys or Party Representatives

The Board’s Rules require attorneys and other representatives at all stages of any
Agency proceeding to conform to the standards of ethical and professional conduct
required before the courts. Sec. 102.177, Rules and Regulations and OM 97-2. Where
appropriate, a Board agent should advise an attorney or other representative of the
Board’s Rules requiring that their conduct conform to the above noted standard.

Misconduct by attorneys or other representatives should, where appropriate, be
referred to the Division of Operations-Management. Sec. 102.177(e), Rules and
Regulations, OM 97-2 and OM 01-80. The range of consequences for violations of the
Board’s ethical and professional standards and for other misconduct include:

e Suspension and/or disbarment from practice before the Agency and/or
other sanctions for misconduct of an aggravated character.  Sec.
102.177(d), Rules and Regulations.

e Summary exclusion from a hearing for misconduct at a hearing before an
Administrative Law Judge, hearing officer or the Board. Sec. 102.177(b),
Rules and Regulations.

e Notification to the appropriate state bar(s), with additional notice to the
ABA National Lawyer Regulatory Data Bank, of any disciplinary
sanctions imposed on an attorney pursuant to the Board’s Rules.

e Referral of the allegations to the state bar(s) in which an attorney
practices, rather than pursuing action under the Board’s misconduct Rules.

10058.7 Attorney-Client Privilege

Ethics rules generally prohibit eliciting attorney-client privileged information,
absent an appropriate waiver by the client. When an organization is represented by an
attorney, the relevant privilege exists between the organization and the attorney and,
therefore, certain individuals, although 2(11) supervisors or 2(13) agents, may not be able
to effectively waive the organization’s privilege. If a Regional Office has a question
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about the application of this rule, any waiver or whether any exception applies, it should
contact the Special Litigation Branch.
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10060 The Affidavit

The face-to-face affidavit taken by a Board agent is the “keystone” of the
investigation and is the preferred method of taking evidence from witnesses, particularly
in category Il and 11l cases. Affidavits set forth exactly what each witness recalls and
provide a permanent record of the testimony, which can be relied upon in making a
decision regarding the case. In taking an affidavit, the Board agent should record the
testimony of the witness as accurately and in as much detail as is possible and
appropriate. See also Secs. 10051 and 10054.2.

10060.1 Non-Board Affidavits or Statements

Except in category | cases or other situations determined appropriate by Regional
management, when affidavits or statements have been prepared and submitted by non-
Board personnel (e.g., by the charging party), the witnesses should be re-interviewed on
all pertinent points; they should not be asked merely to reswear to the accuracy of the
previously submitted materials.

10060.2 Avoid Group Interviews

Even though a number of witnesses might have knowledge of the same incident,
group interviews and mass affidavits should be avoided. The degree to which concerted
questioning may serve to eliminate minor discrepancies is usually outweighed by the
“corrective’” pull on each participating witness and by the possibility that any such
witness will fail to make an individual contribution that would be offered if interviewed
privately.

10060.3 Achieving Confidence

Initially, Board agents should introduce themselves and explain the purpose of the
interview. Board agents must clearly convey their complete neutrality, that they are
merely seeking the truth and otherwise create an atmosphere conducive to achieving
confidence. Board agents should develop a rapport with the witness, and, if appropriate,
should appeal to the witness’ sense of civic pride and remind the witness that the ability
of the Agency to enforce the law is dependent upon their full cooperation.

10060.4 Site of Interview

Board agents should select interview sites which:

e Maximize privacy
e Enhance cooperation

e Avoid locations where employees might be unlikely to provide full and
candid testimony, e.g., charged party’s facility

e Avoid circumstances which could result in the interview being used as a
pretext for a general employee or membership meeting and
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e Provide a safe and appropriate environment for the Board agent and
witness

10060.5 Assurances of Confidentiality

Affidavits taken by Board agents should contain the following statement
regarding confidentiality:

I have been given assurances by an agent of the National
Labor Relations Board that this affidavit will be considered
confidential by the United States Government and will not
be disclosed unless it becomes necessary for the Govern-
ment to produce the affidavit in connection with a formal
proceeding.

An affidavit may be disclosed pursuant to Sec. 102.118(b), Rules and Regulations
(Jencks Act) after a witness has testified in a Board proceeding and in some instances the
affidavit may become public without the necessity of proceeding to a formal hearing
(e.g., where the affidavits are attached to a petition for injunctive relief or where they are
attached to a Motion for Summary Judgment). Where the witness has particular concerns
about the consequences of providing an affidavit, the Board agent should explain that the
Act proscribes retaliation against witnesses by either employers or labor organizations.
Where the witness expresses a willingness to testify truthfully but wishes to avoid the
appearance of favoring one side, the Regional Office should consider issuance of an
investigative subpoena.

Board agents should not tell a witness that it will never be necessary to testify or
that the Agency could provide “protection” under all circumstances.

10060.6 Testimony Reduced to Writing

The testimony should be reduced to writing at an appropriate time during the
interview. Generally, the Board agent should review the witness’ testimony before
reducing it to writing. The witness should understand that the Board agent is
memorializing the facts as the witness knows them and that the witness will be asked to
sign and swear to the truth of what is being said. Affidavits should be written in the first
person. Although they need not be verbatim, they should, to the degree possible, contain
language used by the witness.

A typical affidavit opens with “I [name] being first duly sworn upon my oath,
hereby state as follows.”” It then recites the confidentiality assurances and sets forth the
witness’ employer, home address, phone number, fax number, and e-mail address, if any.
The affidavit concludes with “I have read this statement [have had this statement read to
me], consisting of pages, including this page, | fully understand its contents and |
certify that it is true and correct to the best of my knowledge and belief.” When
completed, the witness should read the affidavit or, if necessary, the Board agent or other
individual should read the affidavit to the witness. The witness should be encouraged to
make or point out any necessary corrections and should initial each page and each
correction and sign the affidavit.
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10060.7 The Oath

After the witness has read and, if necessary, corrected the affidavit, the Board
agent should formally administer the oath. Section 11(l) of the Act. With both
individuals® right hands upraised, the Board agent should ask, “Do you solemnly
swear/affirm that the affidavit you have just given is the truth, the whole truth and
nothing but the truth, so help you God?’’

Upon receiving an affirmative answer, the Board agent should complete and sign
the jurat—“Subscribed and Sworn to Before me at this
day of ,”’In the presence of the witness.

If the affiant refuses to execute the affidavit under oath, the affiant should be
advised of the option to affirm and sign the affidavit. Finally, if the affiant declines to
sign the affidavit, the Board agent should prepare a file memo outlining the
circumstances of the interview and the reasons for the refusal to sign.

10060.8 Translation/Certification of Affidavits Taken in a Foreign Language

When an affidavit is taken in a foreign language and the Regional Office has it
translated into English, the translator should add the following certification at the end of
the affidavit:

I hereby certify that I am fluent in English and [insert name of
foreign language being translated] and that the attached
English language translation is an accurate translation of the
attached [insert name of foreign language that was translated]
language original affidavit.

Date [Type name of translator]

10060.9 Copies of Affidavits

The Board agent, on request, should give a copy of the signed affidavit to the
witness and obtain written acknowledgement of receipt. Except as set forth below, prior
to the hearing, copies of affidavits should not be given to persons other than the
respective affiants. For production of affidavits during the hearing, see Sec. 10394.7.
Copies of affidavits may be provided to counsel or other representative in the following
circumstances:

e When a party to the case is represented by counsel or other representative
and a witness who is an agent of such party, or the counsel or other
representative, makes a written request to provide a copy of the affidavit
to their counsel or representative

e When a witness who is not a supervisor or an agent of any party provides
a written designation of counsel or other representative and the witness or
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counsel or other representative makes a written request that a copy of the
witness’ affidavit be provided to that counsel or representative

When an unrepresented affiant requests that a copy of his/her affidavit be
provided to a counsel or other representative who also represents a party to the case, that
request will normally not be honored. However, Regional Directors have discretion to
honor such a request when they deem it appropriate.

10060.10 Telephone Affidavits

In category | cases, telephone affidavits are generally appropriate. In category Il
and 11l cases, face-to-face interviews are the preferred method for obtaining affidavits,
although instructions may change due to budgetary considerations. OM Memos 99-75
and 06-54. As to the latter categories of cases, Board agents may take telephone
affidavits only with supervisory authorization and should prepare file memoranda setting
forth the justification. When a telephone affidavit is taken, the Board agent interviews
the witness by telephone, prepares a written affidavit and then sends the affidavit by mail,
e-mail or facsimile to the witness for reading, correction, and signature. In all
circumstances, the Board agent should instruct the witness to:

e Read the affidavit carefully

e Make any necessary corrections

e Initial all changes and each page

e Sign and date the affidavit and

e Return the affidavit to the Regional Office promptly.

Where appropriate, the Board agent should make arrangements to contact the
witness after the witness has received and reviewed the affidavit. At that time, the Board
agent should administer the oath after the affiant has made any changes, but before he/she
signs it. The Board agent should then ask, “Do you solemnly swear/affirm that the
affidavit you have just given is the truth, the whole truth and nothing but the truth, so
help you God?” To accurately reflect that the affidavit has been taken and sworn by
telephone, the Board agent should use the following jurat language, “Subscribed and
Sworn to before the Board Agent by Telephone on (date),” followed by the signature line
and the Board agent’s name. The date of the jurat should be the date the Board agent
administers the oath and the location of the affidavit should reflect the location of the
witness. The witness should then be instructed to immediately return the affidavit to the
Regional Office. See GC Memo 07-06.

In the alternative, the Board agent may administer the oath by telephone during
the interview process or may change the normal concluding paragraph of the affidavit so
that instead of the witness certifying that the affidavit is true and correct to the best of the
witness’ knowledge and belief, it provides: “I state under penalty of perjury that the
foregoing is true and correct.”
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10062 Amendments to the Charge

10062.1 Preparation

A charge is amended by typing “Amended’’ (or “Second Amended,”” “Third
Amended’’) before the word “Charge’” on the regular charge form and by rewriting the
contents of the charge to include the desired changes.

10062.2 Service of Copies

Copies of amended charges must be served on the charged party and other
interested parties and appropriate counsel and other representatives for whom service is
necessary. Service may be by regular mail and proof of service should be placed in the
file. Sec. 11842.

10062.3 Assistance

The charging party, prior to Regional Office action, may file an amended charge.
Board agents should, upon request, assist charging parties with the filing of such
amendments. Sec. 10012.2.
10062.4 Filed after Dismissal

An amendment received after dismissal of a charge should be docketed as a new
charge and assigned a new number.
10062.5 Allegations not Contained in Charge

Where the investigation uncovers evidence of unfair labor practices not specified
in a charge, Board agents, with appropriate supervision, must determine whether the
charge is sufficient to support complaint allegations covering the apparent unfair labor
practices found. For example, the charge should allege the type of conduct, such as:

e Interrogation

e Threats of discharge

e Threats of violence

e Mass picketing

If the allegations of the charge are too narrow, not sufficiently specific or

otherwise flawed, the charging party or its representative should be apprised of the
potential deficiency in the existing charge and given the opportunity to file an amended
charge. The charging party should also be advised that failure to file the amended charge
may affect the Regional Office determination of the case and that any complaint can

cover only matters closely related to the allegations of the charge.

10062.6 Amend to Correct Names and Delete Allegations
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The Board agent should seek an amended charge when necessary to correct the
names of parties or alleged discriminatees or to delete allegations which the Regional
Office determines are without merit. With respect to amending charges after a Regional
Office decision to issue a complaint, see Sec. 10264.1.

10064 Credibility Resolutions in Investigations

Regional Offices are expected to resolve factual conflicts only on the basis of
compelling documentary evidence and/or an objective analysis of the inherent
probabilities in light of the totality of the relevant evidence. In order to reduce credibility
conflicts and permit administrative resolution of certain factual conflicts, the following
observations may be helpful.

Factual conflicts may arise from a misunderstanding of the Board agent’s
questions or from the nature of the questions asked or the lack of specificity in the
answers given. Asking the question in plain language may help resolve the conflict.
Board agents should obtain factual details rather than the opinions and conclusions of the
witnesses. Probing into details is appropriate in order to determine the reliability of a
witness’ memory. Board agents should stress the need for witnesses to testify to the
specific language used in critical conversations, such as those involving 8(a)(1) or
8(b)(1)(A) statements. When a witness is contradicted regarding relevant testimony and
further interview of the witness might help resolve the issue(s) administratively, the
Board agent should re-interview the witness.

Third-party witnesses may often be helpful in providing evidence to assist in an
administrative resolution of factual conflicts or credibility disputes. Thus, Regional
Offices should, where appropriate, contact such witnesses and consider issuance of an
investigative subpoena where necessary.

If, after applying the principles set forth above, the Regional Office is unable to
resolve credibility conflicts on the basis of objective evidence regarding matters which
would affect the Regional Office’s merit determination, a complaint should issue, absent
settlement.

10066 Remedial Bargaining Order Cases

The Regional Office should be aware that cases that involve a possible remedial
bargaining order, such as Gissel type cases (NLRB v. Gissel Packing Co., 395 U.S. 575
(1969)), present special investigation concerns, particularly with respect to proof of
majority status.

10066.1 Authenticity of Cards or Other Documents

In all cases where an employer’s alleged unfair labor practices are sufficient to
require a remedial bargaining order, the Regional Office must determine the authenticity
of authorization cards or other proof of majority status before issuance of a complaint
seeking such an order. Thus, the Regional Office should obtain evidence from the
charging party regarding the facts and circumstances concerning the solicitation and
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procurement of cards or other documents (e.g., a petition), including the names of
solicitors, such as union agents, who can authenticate such cards or other documents.
Thereafter, the Regional Office should obtain affidavits from such persons relating to the
cards or other documents that they can authenticate.

Alternatively, and particularly where a question concerning the circumstances of
the signing arises, individual card signers may also be contacted and an affidavit taken
from each of them. If the card signers are so numerous that it is not possible or practical
to take an affidavit from each one, a questionnaire mailed to each card signer should be
considered. Responses to such questionnaires would determine the particular witnesses
from whom affidavits should be taken. Where, despite diligent effort, the Regional
Office cannot locate card signers or qualified witnesses, it may be necessary to use expert
testimony to determine the validity of the cards. Whatever the method, it is incumbent on
the Regional Office in every case to undertake whatever investigation is reasonably
required to determine the validity of the cards.

In order to ensure authenticity, Regional Offices should place a date-stamp on the
reverse side of cards or other documents when received. In addition, all undated cards
should be stamped “UNDATED” in the space for the date.

10066.2 Payroll Records

In order to determine the names of all unit employees and the potential majority
status of the union at the relevant time, the Regional Office should seek appropriate
payroll records from the employer. If the employer refuses the Regional Office’s request
to submit such records and the Regional Office has been unable by alternative means to
determine the names of all unit employees, it should issue an investigative subpoena for
the payroll records and other relevant documents bearing on the unit issue.

10066.3 Evidence of Forgery

Whenever investigation as to the authenticity of authorization cards discloses
evidence of forgery, the Division of Operations-Management should be notified for the
consideration of referral to the Department of Justice for further appropriate action.
Depending upon the circumstances, further processing of the case may be suspended
pending advice from Operations-Management with respect to further handling of the
case. GC Memo 00-03.

10067 Where Unlawful Union-Security Clause Disclosed

An investigation of a charge alleging a discriminatory discharge or refusal to hire
may also disclose the existence of a union-security clause in a contract which is unlawful
on its face without referring to any extrinsic evidence. The Regional Office should,
absent settlement, allege the unlawful clause in a complaint, provided that the allegations
of the charge are sufficiently broad. The Regional Office should so proceed even though
the charging party will not amend and the matters specifically alleged lack merit.
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Where, on the other hand, an apparently unlawful but unwritten union-security
practice is found in such a case, the charging party should be informed of this fact; if the
party refuses to amend, the Regional Office should not pursue that issue.

10068 Conclusion, Report, Decision and Implementation

10068.1 Review and Supplemental Investigation

Prior to presenting the case for Regional Office decision, the Board agent, with
appropriate supervision, must carefully review the case file to be certain that all relevant
evidence is contained therein, including that bearing on material credibility conflicts. If
additional evidence is required, the agent must expeditiously obtain it prior to presenting
the case for Regional Office determination. In addition, the Board agent must also
complete legal research to address all issues raised by the case to the extent necessary to
make reasoned recommendations as to the disposition of all issues.

10068.2 Report and Determination

Cases may be presented for Regional Office determination at the conclusion of an
investigation either by written or oral report to the Regional Director or other Regional
Office official, pursuant to Regional Office policy. The Regional Director has the final
authority and responsibility to make all casehandling decisions within the Regional
Office.

(@) Written Report: The formats for written reports vary but all require a
recitation of the allegations of the charge, the facts of the case, identification of the issues
in dispute, an analysis of the facts and law and a recommended disposition. The
Regional Office determination should be memorialized in writing. See GC Memo 07-06
for guidance concerning length and organization of FIRs and other decisional documents.

(b) Oral Agenda: In lieu of a written report, a case may, depending upon
Regional Office policy, be presented for determination orally to the appropriate
designated Regional Office official. The presentation must contain the same elements
described in (a) above and the determination should be memorialized in writing.

10068.3 Implementation of Determination

The Board agent normally is responsible for notifying the parties of the Regional
Director’s determination.

(@) Meritorious Charge: If the charge is determined to have merit, the Board
agent must notify the parties and solicit settlement of the charge before complaint issues.
Secs. 10124-10142.

(b) Nonmeritorious Charges: If no merit is found to the charge, the Board agent
need inform only the charging party of the determination and the basis for it, and provide
the charging party with an opportunity to withdraw the charge. Sec. 10120. If the
charging party elects to withdraw, the charged party generally should not be informed of
the Regional Office’s determination. If the charging party declines to withdraw, the
charge should be dismissed promptly. Sec. 10122.
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(c) Deferral Charges: If the Regional Office determines that the charge should
be deferred, the Board agent should inform the parties and take the necessary steps to
implement the Regional Office’s determination. Sec. 10118.

10070 Violations of Other Statutes and Misconduct

Persons who bring to the attention of any member of the Regional Office staff
evidence of a possible violation of other Federal statutes, independent of our processes
and not uncovered during the investigation of a case, should be referred to appropriate
authorities.

When potential violations of other statutes are uncovered during an investigation,
Regional Offices are not required to obtain clearance from the Division of Operations-
Management before referring such conduct to the appropriate agency. However, when
the potential violation concerns possible criminal conduct related to Board proceedings
(e.g., fraudulent authorization cards, perjury or obstruction of justice in connection with
NLRB proceedings) and when referral of alleged unethical conduct of attorneys is
involved, clearance from Operations-Management is required. Sec. 10058.6.

10070.1 Titles I-VI of Labor-Management Reporting and Disclosure Act

When possible violations of Titles I-VI of the Reporting and Disclosure Act are
brought to the attention of a Board agent, the Regional Office should refer the matter to
the nearest field office of the Office of Labor Management Standards, U.S. Department
of Labor. The Region should notify the Division of Operations-Management of such
referral.

10070.2 OSHA and MSHA

Certain conduct protected under the Act as union or concerted may also be
protected under the Occupational Safety and Health Act and the Mine Safety and Health
Act. Such situations arise most commonly in charges alleging retaliation for reporting
safety concerns. The General Counsel has entered into agreements with both the
Occupational Safety and Health Administration (OSHA) and the Mine Safety and Health
Administration (MSHA) setting forth procedures for handling such overlapping
jurisdiction. GC Memos 75-29, 76-14, and 79-4 and OM 80-10.

10070.3 Obstruction of Justice and Perjury

Board agents should be sensitive to acts of obstruction of justice or perjury by
individuals involved in Board proceedings. The Regional Office should report
immediately any acts of alleged obstruction of justice or perjury to the Division of
Operations-Management. Appropriate cases will be referred by Operations-Management
to the Department of Justice for its consideration.
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10118-10123 DEFERRALS, WITHDRAWALS,
DISMISSALS, AND APPEALS

10118 Deferrals

Under certain circumstances, it may be appropriate for a Regional Director to
defer making a determination on the merits of a charge pending the outcome of
proceedings on related matters. Such matters may be pending in the parties’ contractual
grievance procedure or before the Agency or other Federal, State, or local agencies or
courts. Whenever a Regional Director decides to defer action on a case, all parties should
be notified of that decision and the basis for it.

10118.1 Deferral to Contractual Grievance Procedure

Upon a determination of arguable merit, a Regional Director generally will be
required to defer a charge to an available grievance procedure. If the charging party fails
to process the ULP issue through the grievance procedure, deferral will generally not be
appropriate and dismissal of the charge will be required. Deferral is generally not
appropriate in certain circumstances, such as:

e Where the charge alleges a violation of Section 8(a)(4). Food &
Commercial Workers Local 1776, 325 NLRB 908 (1998).

e Where the charge alleges a party has failed to supply information in
violation of Section 8(a)(5) or 8(b)(3). Clarkson Industries, 312 NLRB
349, 353 (1993).

e Where the charged party’s defense is not reasonably based on an
interpretation of the collective-bargaining agreement. Oak Cliff-Golman
Baking Co., 202 NLRB 614, 616-617 (1973). (But see GC Memo 02-05
regarding collection cases.)

e Where the case involves the resolution of unit determination or other
representation type issues. St. Mary’s Medical Center, 322 NLRB 954
(1997).

(@) Collyer Deferral: Under the Board’s policy set forth in Collyer Insulated
Wire, 192 NLRB 837 (1971), and United Technologies Corp., 268 NLRB 557 (1984),
certain charges must be deferred to the contractual grievance procedure if the conduct is
cognizable under the grievance procedure, the grievance procedure culminates in final
and binding arbitration and the charged party waives all timeliness defenses to the
grievance. The Board’s policy and the procedures implemented in furtherance of this
policy by the General Counsel are complex. Thus, current Board decisions, Advice
memos, Appeals memos, and OM and GC memos should be consulted as needed. See
generally General Counsel’s Memorandum, Arbitration Deferral Policy under Collyer—

Revised 5/08



10123 REOPENING OF DIsMISSED OR WITHDRAWN CASES

Revised Guidelines, May 10, 1973 (Deferral memorandum). Also see Pattern for Collyer
Deferral letter at Sec. 10118.6.

(b) Dubo Deferral: Where a deferral under Collyer is inappropriate, the Regional
Office may, in appropriate circumstances, defer a charge pursuant to the Board’s decision
in Dubo Mfg. Corp., 142 NLRB 431 (1963). See generally GC Memo 79-36.

Under the Board’s Dubo policy, unlike the Collyer policy, a charging party is not
required to utilize a grievance procedure or face dismissal of its charge and is not entitled
to appeal the Dubo deferral to the General Counsel. Thus, the Regional Office will defer
under Dubo only if the charging party has initiated and continues to process a grievance
involving the same issue. See General Counsel’s Memorandum, Arbitration Deferral
Policy under Collyer - Revised Guidelines, May 10, 1973 at page 38.

10118.2 Review Following Arbitration

Following issuance of an arbitration award, the Regional Office should determine
whether the award meets the Board’s standards as set forth generally in Spielberg Mfg.
Co., 112 NLRB 1080 (1955), and Olin Corp., 268 NLRB 573 (1984). If the award meets
the Board’s standards, the charge should be dismissed, absent withdrawal. If the award
does not meet the standards, the Regional Office should not defer to the award and should
proceed to complete the investigation.

10118.3 Review Following Grievance Adjustments

Following an adjustment of a grievance, the Regional Office may, in appropriate
circumstances, dismiss the charge, absent withdrawal, based on the grievance adjustment.
See generally Catalytic, Inc., 301 NLRB 380 (1991); Alpha Beta Co., 273 NLRB 1546
(1985).

10118.4 Administrative Deferral

A Regional Office may postpone determination of a ULP charge due to the
pendency of closely related matters in other proceedings. In these circumstances, the
Regional Office should notify the parties of such decision and the basis for it. Although
the Regional Office will normally consider the disposition of the related matter in its
eventual determination, the Regional Office is not generally required to defer to the result
in the related matter, except for controlling General Counsel determinations or Board
decisions. Administrative deferral of a charge may be appropriate in the following
circumstances:

(@) Other Charges: The Regional Office may postpone determination where the
outcome of a closely related ULP charge may affect the disposition of the charge to be
deferred. Common circumstances include cases pending administrative appeal and where
complaint has issued.

(b) Representation Cases: The Regional Office may postpone determination of a
ULP charge where the disposition of representation cases before the Regional Office or
the Board may impact significant issues raised in the ULP case. Such issues may include
supervisory status, appropriate unit or unit clarification issues.
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(c) Other Government Agencies and Courts: The Regional Office may postpone
making a determination of a ULP case where the outcome of a closely related matter
pending before other Federal, State, or local Government agencies may significantly
impact the disposition of the case to be deferred. For examples, see Sec. 10070. See also
Sec. 10118.5.

(d) Collection Cases: These cases involve an allegation that an employer has
failed, in violation of Section 8(a)(5), to make contractually-required contributions such
as payments to pension funds, health and welfare funds, and vacation funds. In such
cases, the Regional Office should follow the guidance in GC Memos 02-05 and 95-8 in
order to determine if it is appropriate to postpone the processing of the charge. See also
Sec. 10670.4(b) of the Compliance Manual.

10118.5 Periodic Review of Status of Deferred Cases

In order to determine whether deferral remains appropriate, the Regional Office
should, on a quarterly basis, ascertain from the parties the status of the proceedings to
which the Regional Office has deferred. Once a response is received, the Regional Office
should determine whether all parties are meeting their obligations imposed as conditions
for deferral by the Region and what action, if any, should be taken. Upon resolution of
the related proceedings, the Regional Office must promptly review the disposition of the
related proceedings and take whatever action is appropriate.

10118.6 Pattern for Collyer Deferral Letter

The following pattern should be used for deferral under Collyer and addressed to
both parties as follows:

e If an attorney represents a party, the letter should be addressed to the
attorney with a copy to the party.

e |If the party is not represented by an attorney, the letter should be
addressed to that party with a copy to its representative.

Collyer Deferral Letter

[Charging Party’s and Charged Party’s Attorneys—
otherwise, list the party if not represented by an attorney.]

Re: [Case Name]
[Case Number]

Appropriate Salutation:
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The Region has carefully considered the charge filed against
[Charged Party name] alleging it violated the National Labor Relations
Act. As explained below, | have decided that further proceedings on
that charge should be handled in accordance with the Board’s deferral

policy.

Deferral Policy: The Board’s deferral policy provides that this
Agency withhold making a final determination on certain unfair labor
practice charges when a grievance involving the same issue can be
processed under the grievance/arbitration provisions of the applicable
contract. Collyer Insulated Wire, 192 NLRB 837 (1971), and United
Technologies Corp., 268 NLRB 557 (1984). This policy is based, in part,
on the preference that the parties should resolve certain issues through
their contractual grievance procedure in order to achieve a prompt, fair
and effective settlement of their dispute. Therefore, if an employer
agrees to waive contractual time limits and process the related
grievance through arbitration if necessary, the Regional Office will
defer the charge. However, this policy requires that a charge be
dismissed if the charging party thereafter fails to promptly file and
attempt to process a grievance on the subject matter of the charge.

Decision to Defer: Based on our investigation, I am deferring
further proceedings on [(the charge) or (that portion of the charge described
below)] to the grievance/arbitration process for the following reasons:

1. The charge alleges: [Describe allegations being deferred.]

2. The Employer and the Union have a collective-bargaining
agreement currently in effect that provides for final and binding
arbitration.

3. The Employer is willing to process a grievance concerning the
above allegations in the charge and will arbitrate the grievance if
necessary. The Employer has also agreed to waive any time
limitations in order to ensure that the arbitrator addresses the
merits of the dispute.

4. Since the above allegations in the charge appear to be covered by
certain provisions of the collective-bargaining agreement, it is
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likely that such allegations may be resolved through the
grievance/arbitration procedure.

Further Processing of the Charge: As explained below, while the
charge is deferred, the Region will monitor the processing of the
grievance and, under certain circumstances, will resume processing the
charge.

Charging Party’s Obligation: Under the Board’s Collyer deferral
policy, the Charging Party has an affirmative obligation to file a
grievance, if a grievance has not already been filed. If the Charging
Party fails either to promptly file or submit the grievance to the
grievance/arbitration process, or declines to have the grievance
arbitrated if it is not resolved, | will dismiss the charge.

[Note: If charge is filed by an individual, add the following paragraph.]

Union/Employer Conduct: If the Union or Employer fails to
promptly process the grievance under the grievance/arbitration process;
declines to arbitrate the grievance if it is not resolved; or if a conflict
develops between the interests of the Union and Charging Party, | may
revoke deferral and resume processing of the charge.

Charged Party’s Conduct: If the Charged Party prevents or
impedes resolution of the grievance, raises a defense that the grievance
Is untimely filed or refuses to arbitrate the grievance, | will revoke
deferral and resume processing of the charge.

Inquiries and Requests for Further Processing: Approximately
every 90 days, the Regional Office will ask the parties about the status
of this dispute to determine if the dispute has been resolved and whether
continued deferral is appropriate. However, | will accept and consider
at any time requests and supporting evidence submitted by any party to
this matter for dismissal of the charge, for continued deferral of the
charge or for issuance of a complaint.

Notice to Arbitrator Form: If the grievance is submitted to an
arbitrator, please sign and submit to the arbitrator the enclosed “Notice
to Arbitrator” form to ensure that the Region receives a copy of an
arbitration award when the award is sent to the parties.
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Review of Arbitrator’s Award: If the grievance is arbitrated, the
Charging Party may request that this office review the arbitrator’s
award. The request must be in writing and addressed to me. The
request should discuss whether the arbitration process was fair and
regular, whether the unfair labor practice allegations in the charge were
considered by the arbitrator, and whether the award is clearly
repugnant to the Act. Further guidance on the nature of this review is
provided in Spielberg Mfg. Co., 112 NLRB 1080 (1955), and Olin Corp.,
268 NLRB 573 (1984).

Charging Party’s Right to Appeal: The National Labor Relations
Board Rules and Regulations permit the Charging Party to obtain a
review of this action by filing an appeal with the GENERAL COUNSEL
of the National Labor Relations Board. Use of the Appeal Form (Form
NLRB-4767) will satisfy this requirement. However, the Charging
Party is encouraged to submit a complete statement setting forth the
facts and reasons why the Charging Party believes that the decision to
defer the charge was incorrect.

The appeal may be filed by regular mail addressed to the General
Counsel at the National Labor Relations Board, Attn: Office of Appeals,
1099 14th Street, N.W., Washington D.C. 20570-0001. A copy of the
appeal should also be mailed to me.

An appeal may also be filed electronically by using the E-filing
system on the Agency’s Website. In order to file an appeal
electronically, please go to the Agency’s Website at www.nlrb.gov and
select the E-Gov tab and click on E-Filing. Scroll to the General
Counsel’s Office of Appeals. Select the type of document you wish to file
electronically and you will navigate to detailed instructions on how to
file an appeal electronically.

The appeal MAY NOT be filed by facsimile transmission.

Appeal Due Date: The appeal must be received by the General
Counsel in Washington D. C. by the close of business at 5:00 p.m. (ET)
on [14 days from issuance]. If the appeal is mailed, it will be considered
timely filed if it is postmarked no later than one day before the due date
set forth above. If the appeal is filed electronically, it also must be
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received by the General Counsel by the close of business at 5:00 p.m.
(ET) on the due date set forth above. A failure to timely file an appeal
electronically will not be excused on the basis of a claim that
transmission could not be accomplished because the receiving machine
was off-line or unavailable, the sending machine malfunctioned, or for
any other electronic-related reason.

Extension of Time to File Appeal: Upon good cause shown, the
General Counsel may grant an extension of time to file the appeal.
Charging Party may file a request for an extension of time to file by
mail, facsimile transmission, or through the Internet. The fax number
Is (202) 273-4283. Special instructions for requesting an extension of
time over the Internet are set forth in the attached Access Code
Certificate. While an appeal will be accepted as timely filed if it is
postmarked no later than one day prior to the appeal due date, this rule
does not apply to requests for extension of time. A request for an
extension of time to file an appeal must be received on or before the
original appeal due date. A request that is postmarked prior to the
appeal due date but received after the appeal due date will be rejected
as untimely. Unless filed through the Internet, a copy of any request for
extension of time should be sent to me.

Confidentiality/Privilege: Please be advised that we cannot accept
any limitations on the use of any appeal statement or evidence in
support thereof provided to the Agency. Thus, any claim of
confidentiality or privilege cannot be honored, except as provided by
the FOIA, 5 U.S.C. 552, and any appeal statement may be subject to
discretionary disclosure to a party upon request during the processing
of the appeal. In the event the appeal is sustained, any statement or
material submitted may be subject to introduction as evidence at any
hearing that may be held before an administrative law judge. Further,
we are required by the Federal Records Act to keep copies of documents
used in our case handling for some period of years after a case closes.
Accordingly, we may be required by the FOIA to disclose such records
upon request, absent some applicable exemption such as those that
protect confidential sources, commercial/financial information or
personal privacy interests (e.g., FOIA Exemptions 4, 6, 7(C) and 7(D), 5
U.S.C. 8 552(b)(4), (6), (7)(C), and 7(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or
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supporting evidence beyond those prescribed by the foregoing laws,
regulations, and policies.

Notice to Other Parties of Appeal: The Charging Party should
notify the other party(ies) to the case that an appeal has been filed.
Therefore, at the time the appeal is mailed to the General Counsel,
please complete the enclosed Appeal Form (NLRB-4767) and send one
copy of the form to all parties whose names and addresses are set forth
in this letter.

Very truly yours,

Regional Director

Enclosures

cc: Charging Party (unless addressed above because not represented
by an attorney)
Non Attorney Representative of any Party
Charged Party (unless addressed above because not represented
by an attorney)
Union and Representative (unless Union is the Charging Party)
General Counsel, Office of Appeals

10120 Withdrawals

A charging party may submit a request to withdraw an unfair labor practice
charge or any portion thereof at any time. However, the Regional Director has discretion
whether to approve the withdrawal request. Upon receipt of a withdrawal request, the
Board agent, with appropriate supervision, should promptly prepare and submit to the
Regional Director a recommendation regarding approval of the withdrawal.

10120.1 Unsolicited Withdrawals

The charging party may initiate the withdrawal of the entire charge or any portion
of it. The Agency’s withdrawal request form may be used to request withdrawal but any
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unequivocal written or, under certain circumstances, oral expression of a desire to
withdraw is sufficient.

When the charging party makes an unsolicited request to withdraw the charge or a
portion of it, the Board agent should ascertain the reasons for withdrawal, which should
be included in the Board agent’s recommendation to the Regional Director.

Although the Regional Director otherwise has discretion to approve a withdrawal,
where complaint has been authorized by the Office of Appeals or Division of Advice,
clearance should be obtained from the appropriate branch.

10120.2 Solicited Withdrawals

Following a Regional Office determination to not issue complaint, the Board
agent should give the charging party the opportunity to withdraw any allegations of the
charge determined to be non-meritorious. The Board agent should advise the charging
party orally or otherwise of the reasons for the Regional Office’s determination in detail
and that, unless the charge is withdrawn by a reasonable deadline, the charge will be
dismissed. If the charging party declines to withdraw, the charging party must be
informed that a detailed explanation of the reasons for dismissal will be included in the
dismissal letter, commonly referred to as a long-form dismissal, unless the charging party
requests that the detailed explanation be excluded. The charging party must also be
informed that the charged party will receive a copy of any dismissal letter. See also Secs.
10122.1-10122.3.

10120.3 Oral Withdrawal Requests

Regional Directors are authorized to approve oral withdrawal requests from any
charging party. However, if there are potential 10(b) problems and/or the Regional
Office has concerns about whether the oral withdrawal request should be relied upon, the
Regional Office may require that the request be in writing. Absent such concerns, an oral
withdrawal request generally should be processed in the same manner as a written
request.

10120.4 Adjusted Withdrawals

Whenever a charging party requests withdrawal of a potentially meritorious
charge, the Board agent should ascertain if there was an adjustment of the underlying
dispute after the charge was filed. If there has been such an adjustment, the Board agent
should include the details of the resolution, particularly the amount of any backpay, in the
recommendation regarding approval of the withdrawal. A closed case report should then
be completed.

10120.5 Conditional Withdrawals

The Regional Office may also approve withdrawals conditioned on the charged
party fulfilling its obligations under a non-Board adjustment. Sec. 10142.3.

10120.6 Positions of Other Parties
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Upon receipt of a withdrawal request, it is unnecessary to ascertain the position of
the charged party. However, the Board agent should contact and solicit the position of
any alleged discriminates and other individuals or entities who may be adversely affected
by approval of the request. The Regional Director should carefully consider the positions
of such persons and all relevant circumstances in considering whether to approve the
withdrawal of the charge. The Regional Director’s discretion in this regard is governed
by the standards set forth in Independent Stave Co., 287 NLRB 740 (1987), and Alpha
Beta Co., 273 NLRB 1546 (1985).

10120.7 Refiling of Same Allegation

A closing of an unfair labor practice case pursuant to a withdrawal request
constitutes a disposition of the issues without prejudice to filing a new charge over the
same matter. The filing of a new charge does not constitute a reopening of the withdrawn
charge. Moreover, the 10(b) period is not tolled by the initial filing and will apply with
respect to any refiling of the same allegations. Sec. 10052.2.

10120.8 Withdrawal Request after Dismissal

If a withdrawal request is received after the charge has been dismissed but before
the date the appeal must be received, the dismissal should be revoked and the withdrawal
request approved. If a withdrawal request is received while the case is pending on
appeal, the Regional Director should consult with the Office of Appeals before revoking
the dismissal and approving the withdrawal. See Pattern at Sec. 10122.14(c).

10120.9 Notification to Parties

On approval of a withdrawal request, the Regional Office must notify all parties
by letter that the charge, or a portion thereof, with the Regional Director’s approval, has
been withdrawn. No reasons for the withdrawal of the approval should be given in the
notification.

On the other hand, if the charging party requests withdrawal before service of the
charge, the Regional Office may approve the withdrawal without service of the charge or
any other notification to the parties.

10122 Dismissals/Appeals

Following a determination not to issue complaint and absent withdrawal of the
charge by the charging party, the Regional Director will, except for certain CD cases,
dismiss the charge, which may be appealed to the General Counsel. For the disposition
of CD charges, see Secs. 10206-10220.

10122.1 Notification

Having first given the charging party an opportunity to withdraw, as set forth in
Sec. 10120.2, the Regional Director should issue a dismissal letter by regular mail to
charging party, with a copy to the charged party, providing notification of the
determination not to issue complaint. The dismissal letter should contain a detailed
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explanation of the reasons for refusing to issue complaint, unless the charging party has
specifically rejected the long-form dismissal, as described in Sec. 10122.2(a).

10122.2 Dismissal Letter

(@) Long Form: A long-form dismissal letter must provide a detailed summary of
the basis for the Regional Office determination. A dismissal letter should be sufficient to
permit the charging party to direct an appeal to the dispositive aspects of the dismissal
and should not be merely a statement of the ultimate conclusion. Thus:

e The particular reason(s) for a determination should be set forth, e.g., the
charging party was notified of the discipline on a specific date, more than
6 months before the filing of the charge.

e The material element of the charge that was found unsupported should be
clearly identified, such as lack of evidence of disparate treatment or
knowledge of union activity.

e When there are alternatives or multiple bases for disposition, they should
all be listed, e.g., the alleged unilateral change was not material and
substantial and, moreover, the union had waived its right to bargain over
the issue.

See Pattern at Sec. 10122.14(a) for dismissal letter.

(b) Short Form: Where a detailed explanation has been rejected by the charging
party, a short-form dismissal letter should issue which follows the pattern set forth at Sec.
10122.14(a) with the decision to dismiss language limited to a brief statement. Such a
statement should be concise and based on specific grounds such as the following:

e Lack of cooperation by charging party

e Lack of jurisdiction

e Charge filed outside 10(b) period

¢ Insufficient evidence to establish a violation

e Formal proceedings will not effectuate the purposes of the Act (e.g.,
isolated unlawful conduct, policy determinations)

(c) Merit Dismissal: In certain circumstances, such as when an otherwise
meritorious allegation is isolated and/or the remedy available does not warrant formal
proceedings, a merit dismissal letter may be appropriate. See GC Memos 02-08 and 95-
15 and OM 02-15. See Patterns at 10122.14(d) and (e).

10122.3 Service

The names and addresses of all interested parties and counsel who have entered
appearances on their behalf during the investigation should be listed on the dismissal
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letter and copies mailed to such persons. At the time the dismissal letter is mailed to the
parties, the Regional Office should electronically transmit the dismissal letter to the
Office of Appeals.

10122.4 Appeal Rights

All dismissal letters must provide instructions for filing an appeal with the
General Counsel and may include Form 4938 for this purpose. Normally, the charging
party must be given 14 days in which to file an appeal. Sec. 102.19, Rules and
Regulations. For computation of time periods, see Sec. 102.111, Rules and Regulations.

However, the charging party is given only 7 days in which to file an appeal when
an 8(b)(7)(C) charge is dismissed and an expedited election is directed. Sec. 102.81(a),
Rules and Regulations and Sec. 10232.2(c). The 7-day appeal period also applies to any
other charges that are dismissed in connection with the 8(b)(7) proceeding. Sec.
102.81(c), Rules and Regulations.

All dismissal letters should include Form NLRB-4767, Appeal Form, and request
that the person filing an appeal use such forms to notify the other parties. The General
Counsel’s acknowledgment of the filing of an appeal, as well as any ruling on a request
for extension of time to file an appeal, will be served on all parties. Sec. 102.19, Rules
and Regulations.

10122.5 Partial Dismissal

Where the Regional Office determines that only a portion of the charge lacks
merit, the nonmeritorious allegations should be dismissed, absent withdrawal. In such
situations, the partial dismissal letter should clearly identify those allegations being
dismissed and provide the usual opportunity to file an appeal. This letter must also state
that the remaining allegations are being retained for such further disposition as may be
appropriate.

(@) Complaint on Meritorious Allegations: Although complaint may issue as to
the meritorious allegations, if the partial dismissal is appealed, the hearing should not be
held until after disposition of the appeal, absent unusual circumstances.

(b) Settlement of Meritorious Allegations: Although a settlement agreement may
be entered into as to the meritorious allegations, approval of the settlement should be
withheld until after the expiration of the time for filing an appeal or the disposition of an
appeal.

10122.6 Countercharges

Countercharges involve circumstances arising out of the same situation where
each party has filed a charge(s) against the other, e.g., 8(a)(5) and 8(b)(3) or 8(b)(7) and
8(a)(5) charges. Often the disposition of one charge affects the processing of the related
countercharge. Therefore, where the Regional Office finds merit to one of the charges
but dismisses the other, the issuance of complaint may be withheld until after the
expiration of the time for filing an appeal or the disposition of an appeal.

10122.7 Extension of Time to File Appeal
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On receipt of a copy of request for extension of time to file an appeal, the
Regional Director should, if compelling circumstances exist, immediately advise the
Office of Appeals if the Regional Office objects to granting the request and the basis for
such objection. If the charge is partially dismissed, see Sec. 10122.5 for permissible
action during the appeal period or while the appeal is pending.

10122.8 Regional Office Action Upon Receipt of Appeal

Upon receipt of an appeal, the Regional Office should carefully review the appeal
and determine whether reconsideration of the dismissal or further investigation is
warranted.

(a) Submission to Appeals: If the appeal does not raise new issues or evidence,
the Regional Office may so state and need not comment further regarding the appeal,
unless it would be instructive to the Office of Appeals in its review. If the appeal raises
issues or evidence the Regional Office has not previously considered, the Regional Office
should analyze the new material in its comment on appeal. If the Regional Office
concludes that the appeal raises issues requiring further investigation, the Office of
Appeals should be notified and the investigation promptly completed. If the additional
investigation leads the Regional Office to conclude that dismissal of the charge continues
to be warranted, the Regional Office should prepare a written document memorializing
that determination. Sec. 10068.2. The Regional Office should then note the results of its
additional investigation in its comments on appeal. Before sending the Regional Office
file to Appeals, the file should be examined to assure that memos and reports are accurate
and legible and that the file contains all relevant information.

If any skip counsel issues arose during the investigation, the Regional Office’s
comment on appeal should note the information listed in Sec. 10058.

(b)  Revocation of Dismissal by Regional Office: If the appeal or further
investigation leads the Regional Office to conclude that allegations in the charge warrant
complaint, it should telephonically or electronically notify the Office of Appeals, prior to
revocation, of its intention to revoke the dismissal. The Regional Director should then
revoke the dismissal letter and take appropriate action. See Pattern at Sec. 10122.14(b).

10122.9 Submission of Case File to Office of Appeals

The Regional Office should submit the case file to the Office of Appeals within
14 days of the Regional Office’s receipt of the appeal. If the Regional Office is unable to
submit the case file within 14 days, the Regional Office should forward a memo to
Appeals explaining the reason for the delay and the estimated date of submission.

The Regional Office’s transmittal memo should set forth the Impact Analysis
category of the case and whether there are any related pending cases. In such
circumstances, the case number, filing date and current status of such cases should be
noted.

10122.10 Request for Expedited Processing of Appeal
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Under certain circumstances, the Regional Office may request expedited
processing of an appeal. The transmittal memo or the comment on appeal should set
forth the basis for such request, such as:

e Trial is scheduled in a related case (include date of hearing)

e Complaint has issued on other allegations in the case pending before the
Office of Appeals

e Unilateral settlement in a related case is pending approval or on appeal
e Charge is blocking a representation petition

e Related matters are currently pending before the Board (e.g., a report on
objections) or

e Related picketing or other economic action continues

10122.11 Notification to Office of Appeals of New Developments

If, after the Regional Office sends the transmittal memo or comment to the Office
of Appeals, a new related charge is filed or other relevant developments occur, a memo
containing that information should be forwarded to Appeals. In such circumstances, the
Regional Office should notify Appeals of any changes in the status of the new related
charge during the pendency of the appeal. Notification may be made by telephone,
facsimile, memorandum or electronically, depending on the urgency of the situation.

10122.12 Appeal Sustained

If the appeal is granted, the Regional Office should issue complaint or take other
appropriate action directed by the Office of Appeals. While the Regional Director has
the authority to settle according to existing guidelines, the Director should contact the
Division of Operations-Management if there are questions regarding the appropriateness
of accepting a particular settlement.

10122.13 Appeals Remanded to Regional Offices for Further Investigation

Upon remand by the Office of Appeals to the Regional Office for further
investigation, the Regional Office should promptly conduct the investigation and return
the remanded case to Appeals within 7 days after receipt. If the nature or extent of the
investigation or a conflict with other pressing matters of a higher Impact Analysis
category prevents prompt resubmission, the Regional Office should promptly notify
Appeals of the reason for the delay and give an estimate of the additional time required.
The information requested may be transmitted by telephone, facsimile, memorandum, or
electronically.
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10122.14 Patterns Related to Dismissals

The following patterns related to dismissals of unfair labor practice charges
should be served as follows:

e |f the charging party is represented by an attorney, the letter should be
addressed to the attorney with a copy to the charging party.

e If the charging party is not represented by an attorney, the letter should be
addressed to the charging party with a copy to its representative.

e Copies of the letter should also be sent to the charged party and its
representative.

(a) Pattern for Dismissal of Charges: The following pattern should be used for
dismissal of an unfair labor practice charge. The normal appeal period is 14 days; see,
however, Sec. 10122.4 for circumstances relating to Section 8(b)(7) in which the appeal
period is reduced to 7 days.

[Charging Party’s Attorney—otherwise,
Charging Party if not represented by an attorney.]

Re: [Case Name]
[Case Number]

Appropriate Salutation:
The Region has carefully investigated and considered your charge

against alleging violations under Section 8 of the
National Labor Relations Act.

Decision to Dismiss: Based on that investigation, | have concluded
that further proceedings are not warranted, and I am dismissing your
charge for the following reasons:

Your charge alleges [, among other things,] that [Briefly describe
closely related allegations and reasons for dismissal in the same paragraph.]

Your charge also alleges that. . . .

Finally, your charge also alleges that. . . .

Revised 5/08



10123 REOPENING OF DIsMISSED OR WITHDRAWN CASES

Your Right to Appeal: The National Labor Relations Board
Rules and Regulations permit you to obtain a review of this action by
filing an appeal with the GENERAL COUNSEL of the National Labor
Relations Board. Use of the Appeal Form (Form NLRB-4767) will
satisfy this requirement. However, you are encouraged to submit a
complete statement setting forth the facts and reasons why you believe
that the decision to dismiss your charge was incorrect.

The appeal may be filed by regular mail addressed to the General
Counsel at the National Labor Relations Board, Attn: Office of Appeals,
1099 14th Street, N.W., Washington D.C. 20570-0001. A copy of the
appeal should also be mailed to me.

An appeal may also be filed electronically by using the E-filing
system on the Agency’s Website. In order to file an appeal
electronically, please go to the Agency’s Website at www.nlrb.gov and
select the E-Gov tab and click on E-Filing. Scroll to the General
Counsel’s Office of Appeals. Select the type of document you wish to file
electronically and you will navigate to detailed instructions on how to
file an appeal electronically.

The appeal MAY NOT be filed by facsimile transmission.

Appeal Due Date: The appeal must be received by the General
Counsel in Washington D. C. by the close of business at 5:00 p.m. (ET)
on [14 days from issuance]. If you mail the appeal, it will be considered
timely filed if it is postmarked no later than one day before the due date
set forth above. If you file the appeal electronically, it also must be
received by the General Counsel by the close of business at 5:00 p.m.
(ET) on the due date set forth above. A failure to timely file an appeal
electronically will not be excused on the basis of a claim that
transmission could not be accomplished because the receiving machine
was off-line or unavailable, the sending machine malfunctioned, or for
any other electronic-related reason.

Extension of Time to File Appeal: Upon good cause shown, the
General Counsel may grant you an extension of time to file the appeal.
You may file a request for an extension of time to file by mail, facsimile
transmission, or through the Internet. The fax number is (202) 273-
4283. Special instructions for requesting an extension of time over the

Revised 5/08


http://www.nlrb.gov/

10123 REOPENING OF DIsMISSED OR WITHDRAWN CASES

Internet are set forth in the attached Access Code Certificate. While an
appeal will be accepted as timely filed if it is postmarked no later than
one day prior to the appeal due date, this rule does not apply to requests
for extension of time. A request for an extension of time to file an
appeal must be received on or before the original appeal due date. A
request that is postmarked prior to the appeal due date but received
after the appeal due date will be rejected as untimely. Unless filed
through the Internet, a copy of any request for extension of time should
be sent to me.

Confidentiality/Privilege: Please be advised that we cannot accept
any limitations on the use of any appeal statement or evidence in
support thereof provided to the Agency. Thus, any claim of
confidentiality or privilege cannot be honored, except as provided by
the FOIA, 5 U.S.C. 552, and any appeal statement may be subject to
discretionary disclosure to a party upon request during the processing
of the appeal. In the event the appeal is sustained, any statement or
material submitted may be subject to introduction as evidence at any
hearing that may be held before an administrative law judge. Further,
we are required by the Federal Records Act to keep copies of documents
used in our case handling for some period of years after a case closes.
Accordingly, we may be required by the FOIA to disclose such records
upon request, absent some applicable exemption such as those that
protect confidential sources, commercial/financial information or
personal privacy interests (e.g., FOIA Exemptions 4, 6, 7(C) and 7(D), 5
U.S.C. § 552(b)(4), (6), (7)(C), and 7(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or
supporting evidence beyond those prescribed by the foregoing laws,
regulations, and policies.

Notice to Other Parties of Appeal: You should notify the other
party(ies) to the case that an appeal has been filed. Therefore, at the
time the appeal is mailed to the General Counsel, please complete the
enclosed Appeal Form (NLRB-4767) and send one copy of the form to
all parties whose names and addresses are set forth in this letter,

Very truly yours,

Regional Director

Revised 5/08



10123 REOPENING OF DIsMISSED OR WITHDRAWN CASES

cc:  Charging Party (unless addressed above because not
represented by an attorney)
Non Attorney Representative of Charging Party
Charged Party and Representative
Other Parties and Representatives
General Counsel, Office of Appeals

(b) Pattern for Revocation of Dismissal While Appeal is Pending:

[Charging Party’s Attorney—otherwise
Charging Party if not represented by an attorney]
Re: [Case Name]
[Case Number]

Appropriate Salutation:

By letter dated [date], | dismissed the charge [you/charging party] filed
against [name of charged party]. On [date] [you/charging party] appealed the
dismissal of your charge to the General Counsel.

Revocation _of Dismissal: After further review, | have
reconsidered my conclusion and have now determined that additional
proceedings on [your/the] charge are warranted. In view of my
reconsideration, on behalf of the General Counsel, I am informing you
that [your/the] charge is being returned to the Regional Office for further
processing. Since | have determined that further proceedings are
warranted on [your/the] charge, I am revoking my earlier dismissal of
[your/the] charge.

[An opportunity to settle in absence of complaint can be set forth here.]

Very truly yours,

Regional Director

cc: Charging Pary (unless addressed above because
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not represented by an attorney)

Non Attorney Representative of Charging Party
Charged Party and Representative

Other Parties and Representatives

General Counsel, Office of Appeals

(c) Pattern for Approval of Request to Withdraw Appeal and Charge:

[Charging Party’s Attorney—otherwise,
Charging Party if not represented by an attorney.]

Re: [Case Name]
[Case Number]

Appropriate Salutation:

By letter dated [date], | dismissed the charge [you/charging party] filed
against [name]. On [date] you appealed the dismissal of your charge to
the General Counsel. On [date] you requested to withdraw the charge in
this matter.

Because of the pending appeal, [your/that] request to withdraw the
charge is considered to be a request to withdraw both [your/the] appeal
and the charge in this matter. Accordingly, on behalf of the General
Counsel, | approve [your/the] request to withdraw the appeal. 1 also
approve [your/the] request to withdraw the charge in this matter.

Very truly yours,

Regional Director

cc: Charging Party (unless addressed above because
not represented by an attorney)
Non Attorney Representative of Charging Party
Charged Party and Representative
Other Parties and Representatives
General Counsel, Office of Appeals
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(d) Pattern for Merit Dismissal — Conditional Decision to Dismiss:

[Charging Party’s Attorney—otherwise
Charging Party if not represented by an attorney.]

Re: [Case Name]
[Case Number]

Appropriate Salutation:

The Region has carefully investigated and considered your charge
against alleging violations under Section 8 of the
National Labor Relations Act.

Conditional Decision to Dismiss: | have concluded that further
proceedings on the arguably meritorious allegations disclosed by the
investigation are not warranted at this time. For the reasons set forth
below, I have conditionally decided to dismiss your charge 6 months
from this date.

Your charge alleges [Describe the arguably violative conduct. ]

I have conditionally decided to dismiss because there were no
prior meritorious unfair labor practice charges against the Charged

Party within the past several years, and [Set forth additional circumstances
which make the conditional decision to dismiss appropriate, such as:

e the conduct is isolated in nature; or

e there is no ongoing unlawful effect on an employee’s terms and conditions of
employment; or

e there is neither impact on other employees nor other accompanying violations
which require a Board remedy; or

e the conduct has minor group impact; or

e the conduct is of limited duration.]

| intend to dismiss your charge 6 months from this date unless a
new meritorious charge is filed within that time alleging that the
Charged Party has engaged in other unfair labor practices that make
dismissal of your charge inappropriate. Accordingly, I will hold your
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charge in abeyance for 6 months from the date of this letter. If a
meritorious charge involving other unfair labor practices is filed against
the Charged Party during that period, I will reconsider whether further
proceedings on this charge are warranted.

Your Right to Appeal: The National Labor Relations Board Rules
and Regulations permit you to obtain a review of this action by filing an
appeal with the GENERAL COUNSEL of the National Labor Relations
Board. Use of the Appeal Form (Form NLRB-4767) will satisfy this
requirement. However, you are encouraged to submit a complete
statement setting forth the facts and reasons why you believe that the
decision to dismiss your charge was incorrect.

The appeal may be filed by regular mail addressed to the General
Counsel at the National Labor Relations Board, Attn: Office of Appeals,
1099 14th Street, N.W., Washington D.C. 20570-0001. A copy of the
appeal should also be mailed to me.

An appeal also may be filed electronically by using the E-filing
system on the Agency’s Website. In order to file an appeal
electronically, please go to the Agency’s Website at www.nlrb.gov and
select the E-Gov tab and click on E-Filing. Scroll to the General
Counsel’s Office of Appeals. Select the type of document you wish to file
electronically and you will navigate to detailed instructions on how to
file an appeal electronically.

The appeal MAY NOT be filed by facsimile transmission.

Appeal Due Date: The appeal must be received by the General
Counsel in Washington D. C. by the close of business at 5:00 p.m. (ET)
on [14 days from issuance]. If you mail the appeal, it will be considered
timely filed if it is postmarked no later than one day before the due date
set forth above. If you file the appeal electronically, it also must be
received by the General Counsel by the close of business at 5:00 p.m.
(ET) on the due date set forth above. A failure to timely file an appeal
electronically will not be excused on the basis of a claim that
transmission could not be accomplished because the receiving machine
was off-line or unavailable, the sending machine malfunctioned, or for
any other electronic-related reason.
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Extension of Time to File Appeal: Upon good cause shown, the
General Counsel may grant you an extension of time to file the appeal.
You may file a request for an extension of time to file by mail, facsimile
transmission, or through the Internet. The fax number is (202) 273-
4283. Special instructions for requesting an extension of time over the
Internet are set forth in the attached Access Code Certificate. While an
appeal will be accepted as timely filed if it is postmarked no later than
one day prior to the appeal due date, this rule does not apply to requests
for extension of time. A request for an extension of time to file an
appeal must be received on or before the original appeal due date. A
request that is postmarked prior to the appeal due date but received
after the appeal due date will be rejected as untimely. Unless filed
through the Internet, a copy of any request for extension of time should
be sent to me.

Confidentiality/Privilege: Please be advised that we cannot accept
any limitations on the use of any appeal statement or evidence in
support thereof provided to the Agency. Thus, any claim of
confidentiality or privilege cannot be honored, except as provided by
the FOIA, 5 U.S.C. 552, and any appeal statement may be subject to
discretionary disclosure to a party upon request during the processing
of the appeal. In the event the appeal is sustained, any statement or
material submitted may be subject to introduction as evidence at any
hearing that may be held before an administrative law judge. Further,
we are required by the Federal Records Act to keep copies of documents
used in our case handling for some period of years after a case closes.
Accordingly, we may be required by the FOIA to disclose such records
upon request, absent some applicable exemption such as those that
protect confidential sources, commercial/financial information or
personal privacy interests (e.g., FOIA Exemptions 4, 6, 7(C) and 7(D), 5
U.S.C. 8 552(b)(4), (6), (7)(C), and 7(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or
supporting evidence beyond those prescribed by the foregoing laws,
regulations, and policies.

Notice to Other Parties of Appeal: You should notify the other
party(ies) to the case that an appeal has been filed. Therefore, at the
time the appeal is mailed to the General Counsel, please complete the
enclosed Appeal Form (NLRB-4767) and send one copy of the form to
all parties whose names and addresses are set forth in this letter.
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Very truly yours,

Regional Director

cc: Charging Party (unless addressed above because
not represented by an attorney)
Non Attorney Representative of Charging Party
Charged Party and Representative
Other Parties and Representatives
General Counsel, Office of Appeals

(e) Pattern for Merit Dismissal Following Conditional Decision to Dismiss:

[Charging Party’s Attorney—otherwise,
Charging Party if not represented by an attorney.]

Re: [Case Name]
[Case Number]

Appropriate Salutation:

The Region has carefully investigated and considered your charge
against alleging violations under Section 8 of the
National Labor Relations Act.

Decision to Dismiss: On [date], | informed you of my intention to
dismiss this charge in 6 months unless a new meritorious charge was
filed within that time alleging that the Charged Party has engaged in
other unfair labor practices that make dismissal of your charge
inappropriate. No such charge has been filed. Accordingly, I have
concluded that further proceedings are not warranted and | am
dismissing your charge.

Your Right to Appeal: The National Labor Relations Board
Rules and Regulations permit you to obtain a review of this action by
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filing an appeal with the GENERAL COUNSEL of the National Labor
Relations Board. Use of the Appeal Form (Form NLRB-4767) will
satisfy this requirement. However, you are encouraged to submit a
complete statement setting forth the facts and reasons why you believe
that the decision to dismiss your charge was incorrect.

The appeal may be filed by regular mail addressed to the General
Counsel at the National Labor Relations Board, Attn: Office of Appeals,
1099 14th Street, N.W., Washington D.C. 20570-0001. A copy of the
appeal should also be mailed to me.

An appeal may also be filed electronically by using the E-filing
system on the Agency’s Website. In order to file an appeal
electronically, please go to the Agency’s Website at www.nlrb.gov and
select the E-Gov tab and click on E-Filing. Scroll to the General
Counsel’s Office of Appeals. Select the type of document you wish to file
electronically and you will navigate to detailed instructions on how to
file an appeal electronically.

The appeal MAY NOT be filed by facsimile transmission.

Appeal Due Date: The appeal must be received by the General
Counsel in Washington D. C. by the close of business at 5:00 p.m. (ET)
on [14 days from issuance]. If you mail the appeal, it will be considered
timely filed if it is postmarked no later than one day before the due date
set forth above. If you file the appeal electronically, it also must be
received by the General Counsel by the close of business at 5:00 p.m.
(ET) on the due date set forth above. A failure to timely file an appeal
electronically will not be excused on the basis of a claim that
transmission could not be accomplished because the receiving machine
was off-line or unavailable, the sending machine malfunctioned, or for
any other electronic-related reason.

Extension of Time to File Appeal: Upon good cause shown, the
General Counsel may grant you an extension of time to file the appeal.
You may file a request for an extension of time to file by mail, facsimile
transmission, or through the Internet. The fax number is (202) 273-
4283. Special instructions for requesting an extension of time over the
Internet are set forth in the attached Access Code Certificate. While an
appeal will be accepted as timely filed if it is postmarked no later than
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one day prior to the appeal due date, this rule does not apply to requests
for extension of time. A request for an extension of time to file an
appeal must be received on or before the original appeal due date. A
request that is postmarked prior to the appeal due date but received
after the appeal due date will be rejected as untimely. Unless filed
through the Internet, a copy of any request for extension of time should
be sent to me.

Confidentiality/Privilege: Please be advised that we cannot accept
any limitations on the use of any appeal statement or evidence in
support thereof provided to the Agency. Thus, any claim of
confidentiality or privilege cannot be honored, except as provided by
the FOIA, 5 U.S.C. 552, and any appeal statement may be subject to
discretionary disclosure to a party upon request during the processing
of the appeal. In the event the appeal is sustained, any statement or
material submitted may be subject to introduction as evidence at any
hearing that may be held before an administrative law judge. Further,
we are required by the Federal Records Act to keep copies of documents
used in our case handling for some period of years after a case closes.
Accordingly, we may be required by the FOIA to disclose such records
upon request, absent some applicable exemption such as those that
protect confidential sources, commercial/financial information or
personal privacy interests (e.g., FOIA Exemptions 4, 6, 7(C) and 7(D), 5
U.S.C. 8 552(b)(4), (6), (7)(C), and 7(D)). Accordingly, we will not honor
any requests to place limitations on our use of appeal statements or
supporting evidence beyond those prescribed by the foregoing laws,
regulations, and policies.

Notice to Other Parties of Appeal: You should notify the other
party(ies) to the case that an appeal has been filed. Therefore, at the
time the appeal is mailed to the General Counsel, please complete the
enclosed Appeal Form (NLRB-4767) and send one copy of the form to
all parties whose names and addresses are set forth in this letter.

Very truly yours,

Regional Director
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cc: Charging Party (unless addressed above because
not represented by an attorney)
Non Attorney Representative of Charging Party
Charged Party and Representative
Other Parties and Representatives
General Counsel, Office of Appeals

10123 Reopening of Dismissed or Withdrawn Cases

Pursuant to the General Counsel’s authority under Section 3(d) of the Act,
Regional Directors may reopen a case within the 10(b) period. In such circumstances, the
Regional Director should issue a letter to all parties advising that the prior dismissal of
the charge or the prior approval of the withdrawal request has been revoked and that the
charge is reinstated.

10123.1 Cases After 10(b) Period

In certain limited circumstances, a timely filed charge that was dismissed or
withdrawn may be reinstated after the expiration of the 10(b) period. Thus, a Regional
Director may, in appropriate circumstances, revoke a dismissal or approval of a
withdrawal, reopen a case for reconsideration and issue complaint regarding events
occurring within 6 months of the date the charge was filed. Such circumstances include:

(@) Fraudulent Concealment: Where the charged party has fraudulently
concealed evidence. Kanakis Co., 293 NLRB 435 (1989); cf. Brown & Sharpe Mfg. Co.,
312 NLRB 444 (1993); Morgan’s Holiday Markets, 333 NLRB No. 92 (2001).

(b) Subterfuge in Non-Board Adjustments: Where the charged party has
fraudulently entered into a non-Board adjustment as a subterfuge to avoid its liability
under the Act. Norris Concrete Materials, 282 NLRB 289 (1986).

(c) Equitable Considerations: Where equitable considerations exist, e.g., an
error was made in an initial failure to assert jurisdiction. Airport Connection, 243 NLRB
1076 (1979).

In all circumstances other than those set forth above, the Regional Office must
obtain authorization from the Division of Advice if reinstatement of the charge would
occur outside the 10(b) period.

10123.2 After Appeal Filed or Denied

When an appeal is pending, the Regional Office should, prior to revocation,
telephonically or electronically notify the Office of Appeals of its intention to revoke the
dismissal. When the Regional Office’s dismissal has been sustained on appeal, the
Regional Office must obtain clearance from Appeals in order to revoke the dismissal.
The reinstatement of such charges may not be utilized in order to permit withdrawal of
those charges. Sec. 10122.8.
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10123.3 Conditionally Withdrawn Cases

If the Regional Office determines that the charged party failed to comply with its
obligations pursuant to a non-Board adjustment in which the charge has been withdrawn
conditionally (Sec. 10120.5), the Regional Office should revoke approval of the
conditional withdrawal and reinstate the charge.
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10124-10170 SETTLEMENTS

10124-10142 SETTLEMENTS/NON-BOARD ADJUSTMENTS

10124 Settlements/Non-Board Adjustments

Unfair labor practice cases may be resolved through informal or formal Board
settlement agreements or through non-Board adjustments. Regional Offices should seek
to obtain an informal or, where appropriate, a formal settlement agreement, which carry
with them the Agency’s imprimatur, including compliance policed by the Agency. Non-
Board adjustments, which are an important settlement tool, are agreements between the
parties that result in the withdrawal of the charge.

10124.1 Policy

It is the policy of the Board and the General Counsel to actively encourage the
parties to reach a mutually satisfactory resolution of issues at the earliest possible stage.
Moreover, the Administrative Procedure Act (Sec. 5(b)) requires that the Agency
consider “offers of settlement, or proposals of adjustment where time, the nature of the
proceeding, and the public interest permit.” (5 U.S.C. 8 554(c)(1)). Since voluntary
remedial action is a high priority, diligent settlement efforts should be exerted in all
meritorious cases. Settlement of a meritorious case is the most effective means to: (1)
improve relationships between the parties; (2) effectuate the purposes of the Act; and (3)
permit the Agency to concentrate its limited resources on other cases by avoiding costly
litigation expenses.

10124.2 Principal Factor in Achieving Settlement

The principal factor affecting a Regional Office’s success in achieving settlement
is the confidence of the public in the ability, impartiality and integrity of the Regional
Office. When the public is satisfied that the Regional Office, when proposing or
negotiating settlement, has fully investigated and considered the facts of the case and is
convinced that the formal prosecution of the case would result in the finding of unfair
labor practices, the chances of settlement are considerably increased.

10124.3 Scope of Remedy

Public confidence is also nurtured by the history of the nature and extent of the
settlements sought and obtained by the Regional Office. The Regional Office should
seek a settlement agreement which substantially remedies all unfair labor practices
deemed meritorious. The proposed remedy generally should not exceed that which
would be expected from a fully favorable Board decision, except in areas where the
General Counsel has announced initiatives in seeking more effective remedies, including
first contract bargaining cases. See Sec. 10131.1 and .4 and GC Memo 07-08. Practical
considerations, such as the quality of the evidence regarding certain allegations or the
desires of the charging party, may, however, result in the approval of a settlement
agreement with a lesser remedy if it will effectuate the policies of the Act to do so.
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Although settlement of a charge is limited to securing compliance with the Act,
the parties should be encouraged to resolve other collateral disputes as well if it would
assist in settling the case before the agency. In this regard, it should be noted that the
unfair labor practice charge might be only one element of a broader dispute between the
parties.

10124.4 Limitations on Regional Office Authority

In any case where the Regional Office is considering approval of a settlement
agreement which is based on new or novel remedies, or where the notice posting is
waived or is for less than 60 days, clearance should be sought from the Division of
Advice. Regional Offices may also be directed to obtain clearance before approving
settlement agreements in cases in which complaint has been authorized by Advice or the
Office of Appeals.

10126 Timing of Settlement Attempts

10126.1 Prior to Regional Office Determination

Voluntary resolution at an early stage in the processing of a charge is highly
desirable. Thus, if it becomes apparent to the Regional Office, even as early as the initial
contacts with the parties, that a settlement or non-Board adjustment might quickly be
achieved, resolution should be explored, consistent with Regional Office policy. A
Regional Director must exercise care in the delegation of settlement responsibility to
Board agents and supervisors, particularly before Regional Office determination on the
merits of a case. Parameters may be established regarding the scope of settlement
responsibility for individual Board agents, eg., requiring advanced telephonic
authorization or any other appropriate limitations. The processing of the charge should
not, however, be unduly delayed while settlement is pursued.

10126.2 After Regional Office Determination

Following a Regional Office determination as to the merits of a case, the Board
agent should pursue settlement before issuance of complaint. Indeed, experience
indicates that action taken during this period is critical in obtaining settlements.

The investigative agent is directly responsible for making these settlement efforts.
In light of the effectiveness of Regional Office settlement coordinators, it is anticipated
that coordinators will participate directly in settlement efforts, when appropriate, thereby
increasing the likelihood of achieving settlement. In addition, other Regional Office
managers, including the Regional Director, may also directly participate in settlement
negotiations when warranted.

The Regional Office should carefully assess the impact that issuance of complaint
will have on the likelihood of achieving a settlement. Thus, the Regional Director may
choose to delay issuance for a short period, if such would be helpful. However, issuance
of complaint should not be unreasonably delayed. Where it is clear that settlement at this
stage will not be achieved, complaint should issue immediately.
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Prior to the submission of a proposed settlement agreement to the parties, the
Board agent must be certain that the proposal, if accepted by the parties, will be approved
by the Regional Director. Absent unusual circumstances, the amount of backpay should
be calculated at the outset of negotiations and should be specified in the proposed
settlement agreement. In an informal settlement, listing the amount of backpay in the
notice is in the Regional Director’s discretion; in a formal settlement agreement, consult
Sec. 10164.6 as to this issue.

If the settlement proposal is modified during negotiations, the Board agent should
caution the parties that all changes are subject to review and approval by the Regional
Director. The Board agent should also stress that the Regional Office may take a
different position as to settlement terms should settlement efforts fail.

10126.3 Postcomplaint

Settlement efforts should, of course, continue at all stages of the proceeding,
including after the hearing opens. Settlement efforts after complaint should be continued
in accordance with Regional Office practice by either the investigative agent, the attorney
assigned to the case or the settlement coordinator. The person assigned to continue
settlement negotiations should review all previous efforts and be flexible in exploring
additional approaches which may lead to a settlement.

If the Regional Office has not already done so, it should submit a proposed
settlement agreement in writing to the charged party promptly after issuance of
complaint. The charged party should also be invited to meet with the Regional Office
settlement coordinator or other appropriate Regional Office supervisory or managerial
officials to discuss settlement.

10128 Techniques of Settling

10128.1 Knowledge of the Case and the Law

A complete and thorough knowledge of the facts of the case and the underlying
law is essential to successful settlement efforts. Such knowledge will enable the Board
agent to display the necessary confidence to represent the Regional Office effectively.

10128.2 Conduct of Board Agent

The charged party’s reaction to the Board agent’s initial approach to settlement of
a case is important in achieving a resolution. Therefore, at all stages of settlement
negotiations, particularly during the initial conference with the charged party, the Board
agent should display objectivity and professionalism.

10128.3 Limitation of Disclosure During Settlement Discussions

In attempting to settle a meritorious case, the Board agent must reveal only
enough information to demonstrate the merits of the Regional Office’s position, but must
not endanger successful prosecution of the case should settlement negotiations fail. In no
event should the Board agent reveal names of witnesses or other confidential sources of
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information. In sum, the Board agent should focus on the complaint allegations and
indicate in general terms the nature of the evidence that supports those allegations.

The following are examples of the type of information that, in appropriate
circumstances, may be revealed to the charged party:

e With respect to an allegation of surveillance, inform the charged party that
there is evidence from more than one witness that a supervisor [give
name] was observed on the night of [give date] about [give time] in an
automobile [describe] and further indicate that our witnesses have been
able to describe the manner in which the supervisor was dressed.

e Inan 8(a)(3) case where the charged party is asserting that the alleged
discriminatee was discharged because of absenteeism, indicate that there is
evidence that the supervisor orally excused the absences of the alleged
discriminatee and that there is evidence from several employee witnesses
that absences of a similar nature were also excused by several employer
supervisors.

e Inan 8(b)(7)(C) case, indicate that witnesses overheard, on a particular
date and at a particular place, the business representative explaining to the
steward that the purpose of picketing was not area standards, but was
recognitional and organizational.

In determining the specificity of the evidence which the Regional Office may
reveal, consideration should be given to the likelihood that disclosure of such information
will advance the opportunity for settlement.

10128.4 Contact with the Charged Party

The Board agent should approach the charged party with a positive attitude,
conveying the Regional Office’s desire to resolve the dispute. In cases where the charged
party is open to settlement, it may be achieved by the submission of the proposed
settlement agreement followed by brief discussions. In other situations, a settlement
meeting as described below should be considered and employed, where appropriate.

10128.5 Settlement Meeting with the Charged Party

Absent unusual circumstances, the initial settlement meeting should include only
the charged party and its representatives. Since it is necessary to convince both the
charged party and its representative of the benefits of settlement, it may be appropriate to
request through the representative that both be present during settlement discussions.
Although experience with a particular charged party or its representative may suggest that
settlement is unlikely, it is, in most instances, worthwhile to have such a meeting to
ensure that there is no misunderstanding as to the terms of the proposed settlement and
the benefits of settling.

The Regional Office’s representative should begin with a summary of the scope
of the allegations deemed meritorious, the theory of the case and a brief description of the
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facts and the law supporting the Regional Office’s position. As noted, the Regional
Office’s representative should be careful not to reveal more than is necessary about the
facts of the case; however, a sufficient degree of detail should be provided in order to
persuade the charged party of the soundness of the Regional Office’s case. The ability to
convincingly articulate the Regional Office’s position is critical at this juncture,
particularly if the principals of the charged party are present during the discussions.
However, the discussion should focus on settlement and should not be allowed to evolve
into a protracted debate over the merits of the case.

The Regional Office’s representative should explain the substance of the
settlement, noting that the elements of the proposal are based upon standard Board
policies with respect to the types of allegations found to be meritorious. The Regional
Office’s representative should listen carefully to the charged party’s position and
consider whether any accommodation can be made to address objections raised to the
proposal.

10128.6 Factors Favoring Settlement

No matter how experienced the representatives of the charged party are, the
advantages of settling versus the risk of litigation should almost always be frankly
discussed. Certain common factors which may be discussed at the discretion of the
Regional Office’s representative are set forth below:

e The cost of litigation is often significant and it is appropriate to ask the
charged party to estimate for itself such cost

e Prompt settlement allows the parties to put the dispute behind them,
avoids ongoing disruption to the parties’ operations and relationship and
provides certainty in terms of timing and outcome

e |t is advantageous to the charged party to “voluntarily” post a notice to
employees pursuant to a settlement agreement, rather than posting a notice
to employees pursuant to a Board Order or a Court Judgment

e Settlement avoids the emotional impact of a trial on all participants

e The charged party should be invited to assess the impact on it if the
testimony of top officials is discredited or if an adverse decision is
rendered

e Most often, the amount of the backpay is substantially less at the
settlement stage than following protracted litigation, which could take
more than a year

e Prompt settlement will allow a charged party to take advantage of current
circumstances and cut off future liability, e.g., an alleged discriminatee
employed elsewhere may be subsequently laid off, causing backpay
liability to resume

Revised 5/08



10142 PROCESSING OF NON-BOARD ADJUSTMENTS

10128.7 Contact with Charging Party

The Regional Office should keep the charging party apprised of the status of
settlement efforts. The Regional Office should also inform the charging party of the
advantages of settlement as well as other factors, as set forth below:

e The Regional Office’s representative should discuss with the charging
party the scope of the allegations deemed meritorious, the theory and the
strengths and weaknesses of the case. It is particularly important that the
charging party understands the scope and the limitations of the remedies to
be sought in litigation.

e Alleged discriminatees should be encouraged to provide full, complete,
and accurate interim earnings information.

e Anindividual entitled to reinstatement under the General Counsel’s theory
of the case should not be pressured in any way to waive reinstatement,
since reinstatement is one of the most effective remedies available under
the Act. Of course, for a variety of reasons, individuals may elect to
waive reinstatement in response to a settlement offer from a charged party.

10130 Substance of Settlement Agreement

10130.1 Generally

Since settlements are as varied as the circumstances of cases, the principles
appearing in this subsection are offered as guidelines.

Issues involving reinstatement; computation of backpay, interest, deductions and
withholdings; and lump sum settlements are substantially the same as those encountered
when dealing with compliance with formal Board or court decisions and orders.
Accordingly, substantially the same principles described in the Compliance Manual
should be applied.

Unless the amount of interest is set forth in the agreement, both formal and
informal settlement agreements that provide for interest on backpay should include the
following:

Interest shall be added to [here insert backpay, dues, fees
and/or assessment, as appropriate] to be computed in the
manner set forth in New Horizons for the Retarded, 283
NLRB 1173 (1987).

10130.2 Backpay and Interest

(a) Backpay: The backpay calculations should be made consistent with Agency
policy and methods as set forth in the Compliance Manual and relevant General Counsel
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memoranda. For guidance, including clearance from the Division of Operations-
Management, concerning backpay settlements amounting to less than 80 percent or more
than 100 percent of net backpay, see Sec. 11752 and Secs. 10592.1, .4, and .8 of the
Compliance Manual. The Board agent should be alert to include all appropriate losses in
computing gross backpay, as set forth in the Compliance Manual, Secs. 10540—-10546.
The procedures for calculating the offsetting interim earnings and adjustments thereto are
set forth in the Compliance Manual, Secs. 10550-10560. The parties should be advised
that the standard employee Social Security contribution and payroll tax deductions must
be made from the net backpay owed to the alleged discriminatees, but not from any
interest or reimbursement of medical expenses.

(b) Interest: Interest is charged on net backpay and other monetary liabilities due
in an unfair labor practice case and should routinely be included in all settlements. In
certain circumstances, such as where the backpay period is short, the monetary liability is
relatively small regardless of the length of the backpay period and/or there are particular
risks of litigation, the Regional Office may exclude interest in order to facilitate
settlement. Accordingly, Regional Directors have the authority to accept settlements of
backpay without interest if the settlement otherwise effectuates the purposes of the Act.

10130.3 Reinstatement Not Immediately Available

Where, because of lawful changes in the employer’s operations, reinstatement to
an alleged discriminatee’s former position is not feasible, it may be agreed that there will
be reinstatement to another position or that employment will be offered at some time in
the future. Compliance Manual, Sec. 10528. In such cases, the settlement agreement
should set forth specific details in order to avoid future misunderstandings.

10130.4 Reinstatement Declined or Not Desired

If an offer of reinstatement is declined or the alleged discriminatee does not desire
reinstatement, the settlement agreement should so state. In such circumstances, any
alleged discriminatee who is not a charging party should execute a separate waiver of
reinstatement.

10130.5 Joint and Several Liability

In companion CA-CB cases growing out of the same acts of discrimination, the
settlement agreements may require the charged employer and the charged union jointly
and severally to make whole the alleged discriminatees. Under the concept of joint and
several liability, if one party fails to meet its obligation, the other party is responsible for
the entire amount. It is advisable to ascertain the exact amount of the liability and to
apportion it appropriately within the settlement agreement so long as there is no concern
about either party fulfilling its commitment. Where there is such concern, the agreement
should not attempt to apportion the liability between the employer and the union.

In cases in which all charged parties indicate a desire to settle, each should pay its
equal share. If one charged party is willing to settle, but the other insists on trial of the
case, a settlement agreement may be taken from the party willing to settle. Appropriate
provisions should, however, assure that the settling charged party will bear only its
proportionate share of the backpay liability, unless efforts to obtain payment of the
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remaining portion of the backpay from the other respondent(s) should fail following
successful prosecution of the case. It is suggested that the full amounts of backpay
(including the portion owed by the party refusing to enter into the settlement) be set
opposite the names of the alleged discriminatees in the “make-whole” provisions of the
agreement and that language similar to the following be inserted in another paragraph of
the agreement:

For purposes of this agreement [stipulation], the respective
amounts of backpay set forth herein represent the full loss of
earnings of these employees respectively to this date. Upon
[approval of this agreement] [entry of a Board order pursuant
to this stipulation], [the settling charged party] will pay
immediately to each of said employees one half of the amount
set forth opposite that individual’s name. If the General
Counsel succeeds in litigation against [the other charged
party], [the settling charged party] will pay the remaining
portion of each such amount on being informed by the
Regional Director that reasonable efforts to obtain payment
from [the other charged party] have failed.

10130.6 Departure from Equal Proportions Basis

One of two potential joint-and-several charged parties may be willing to settle by
paying its share of the backpay, as well as the share of the other charged party. Such
offer should not be solicited as part of the settlement agreement. However, if such desire
is a voluntary one and all reasonable efforts to obtain settlement from the other charged
party have failed, full payment may be accepted from one in order to avoid hardship to
the individuals involved. Any such agreement should provide the following:

e The Regional Office may, in all other respects, process the case further
against the other charged party

e The payment satisfies the make whole requirements

e The Regional Office will not seek any payment from the other charged
party

In certain circumstances, including where the acceptance of such a settlement
offer is contrary to the public interest, the Regional Office should reject the offer.

For a period when only one charged party is liable, the agreement should provide
for backpay liability only for the one charged party. For example, a labor organization
may toll its liability for backpay by giving notice to the employer and the employee
involved that it no longer objects to the employment of the alleged discriminatee by the
charged employer. Under these circumstances, backpay liability should not be
apportioned for the period after the charged union has tolled its liability.
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10130.7 Insolvent Charged Parties

When there are several charged parties involved in a case and one or more
becomes insolvent before paying its share, the unpaid amount should be solicited without
delay from the other charged parties. (See Compliance Manual, Secs. 10596 and 10600
regarding issues of derivative liability and charged party’s inability to comply,
respectively.)

10130.8 Nonadmission Clauses

Nonadmission clauses should not be routinely incorporated in settlement
agreements. A nonadmission clause may be incorporated in a formal settlement only if it
provides for a court judgment. Sec. 10168, par. 10. It is Board policy that nonadmission
clauses should not be included in notices. See Independent Shoe Workers of Cincinnati,
Ohio (U.S. Shoe Corp.), 203 NLRB 783 (1973). If it comes to the Regional Office’s
attention that the charged party intends to post a settlement agreement containing a
nonadmission clause along with the notice, the Regional Office may wish to consider
denying the charged party’s request for the nonadmission clause. See Bangor Plastics,
Inc., 156 NLRB 1165 (1965), enf. denied 392 F.2d 772 (6th Cir. 1967). In the
alternative, the Regional Office may require a clause in the settlement agreement that
prohibits the Charged Party from posting such a settlement agreement with the notice.

10130.9 Position of Alleged Discriminatees

If the charged party wishes to know whether alleged discriminatees desire
reinstatement and the amount of backpay due, every effort should be made to ascertain
and convey this information. = However, experience demonstrates that alleged
discriminatees often defer taking a position on reinstatement until the charged party
makes a bona fide offer of settlement. Moreover, no effort should be made to persuade
the alleged discriminatees to waive reinstatement for the purposes of obtaining a
settlement.

10131 Specific Remedies

Specific remedies may be appropriate in particular circumstances such as those
described below.

10131.1 Remedies in First Contract Bargaining Cases

Serious harm to the collective-bargaining process may result from violations
committed during initial contract bargaining and may warrant additional remedies. See
GC Memo 06-05 and GC Memo 07-08. In order to directly and effectively address the
consequences of bad-faith bargaining and other violations during first contract
negotiations and restore the pre-violation conditions and relative positions of the parties,
additional remedies should be considered, such as:

e Requiring bargaining on a prescribed or compressed schedule
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e Requiring periodic reports on bargaining status
e A minimum six-month extension of the certification year

e Reimbursement of bargaining costs

10131.2 Beck Remedies

Cases involving Beck objectors, that is, nonmembers covered by a contractual
union security clause who object to paying fees for union activities unrelated to collective
bargaining, contract administration or grievance adjustment, often raise complex remedy
issues. See e.g., Communications Workers v. Beck, 487 U.S. 735 (1988), and California
Saw & Knife Works, 320 NLRB 224 (1995), enfd. sub nom. Machinists v. NLRB, 133
F.3d 1012 (7" Cir. 1998), cert. denied sub nom. Stang v. NLRB, 119 S.Ct. 47 (1998). The
Regional Office should take care to follow the most recent Board decisions in
formulating proposed settlements. See GC Memo 98-11 and any subsequent GC and OM
Memos in this developing area.

10131.3 Exclusive Hiring Hall Remedies

In many instances, referrals to jobs pursuant to an exclusive hiring hall
arrangement are made from a list based on seniority, the number of hours worked or other
criteria. Careful consideration should be given to the hiring hall standing of the alleged
discriminatee in settling this type of case. The settlement agreement, in addition to
backpay, should provide that the alleged discriminatee be given credit in the hiring hall
formula based upon the employment allegedly denied.

10131.4 Remedial Initiatives

The Agency has a responsibility to periodically reexamine and update its remedial
strategies. Accordingly, the Regional Office should be alert to any remedial initiatives
which the General Counsel has decided to pursue. Under most circumstances, before
seeking a nontraditional remedy the Regional Office must first seek authorization from
the Division of Advice. See GC Memos 00-03, 06-05, 07-07, and 07-08, and OM
Memos 99-79 and 06-82.

10131.5 Decertification Petitions and Settlement Agreements

In settling unfair labor practice charges, Regional Offices should follow the
guidance set forth below regarding pending or potential decertification petitions:

(@) Section 8(a)(5) Settlement and Affirmative Bargaining Provision: If a charge
alleges a violation of Section 8(a)(5), particularly a unilateral change, and under the
circumstances the remedy should include a reasonable period to bargain, the settlement
agreement should require the employer to affirmatively bargain with the union. In the
absence of such a requirement, the settlement may not serve as a basis for the dismissal
of any decertification petition even if filed before the parties have had a reasonable period
to engage in meaningful bargaining. See OM Memo 07-24.
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(b) Pending Decertification Petition and Taint: Following the investigation of an
unfair labor practice charge alleging that a pending decertification petition was tainted by
employer conduct, such as a claim that the employer instigated the filing of the petition or
solicited employees’ support of the petition, the Regional Office should make an
administrative determination as to the taint allegations. If the Regional Office decides
that employer conduct tainted the petition, the Region should:

e Involve the petitioner in the settlement process in an attempt to obtain a
withdrawal of the petition and/or

e Seek an admission of liability from the employer as a condition of
settlement.

Absent withdrawal, the Regional Office should dismiss the petition setting forth the taint
found in the administrative investigation. Such action is appropriate whether a settlement
of the related unfair labor practice charge, with or without an admission of employer
liability, is reached or the Regional Office issues a complaint. See OM Memo 07-69,
Sec. 11733.2(a)(1), Canter’s Fairfax Restaurant, 309 NLRB 883 (1992), and Truserv
Corp., 349 NLRB No. 23 (2007).

(c) Pending Decertification Petition and Causal Nexus: In the absence of taint, if
the administrative investigation nevertheless establishes a causal nexus between a
meritorious unfair labor practice allegation and a decertification petition, the Regional
Office should:

e Involve the petitioner in the settlement process in an attempt to obtain a
withdrawal of the petition and/or

e Seek an admission of liability from the employer as a condition of
settlement.

If the settlement does not address the Regional Office’s determination that the unfair
labor practices were causally connected to the petition, the Region may decline to
approve the settlement based on a finding that it would not effectuate the purposes of the
Act. In such event, a subsequent Saint Gobain hearing to establish whether a causal
nexus exists between the allegedly unlawful conduct and the petition may be necessary to
determine whether the petition should be dismissed. Where a causal nexus has been
administratively determined and the Regional Office intends to approve a settlement
which would result in the processing of the petition, it should consult with Division of
Operations-Management before approving the settlement. See OM Memo 07-69, Secs.
11730.3(c) and 11733.2(a)(3), and Truserv Corp., 349 NLRB No. 23 (2007).

10132 Notices to be Posted

10132.1 Generally

Settlement agreements should provide for posting of a notice to employees or
union members that reassures employees or employees and members of their rights under
Section 7 and that outlines the action taken in connection with the settlement. The
posting should be for 60 consecutive days, unless prior clearance has been obtained from
the Division of Advice. GC Memo 00-03.
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10132.2 Preparation and Forms

The notices to be posted should be prepared by the Regional Office on approved
notice forms. OM 02-44. Posting of photocopies in lieu of the Agency furnished notice
is not acceptable, as such would detract from the formality of the settlement.

Informal Settlement

Forms NLRB-4722 and 4724 (Notice to Employees)
Forms NLRB-4781 and 4782 (Notice to Employees and Members)

Formal Settlement

Forms NLRB-4727 and 4728 (Notice to Employees)
Forms NLRB-4758 and 4759 (Notice to Employees and Members)

The caption of a notice in a formal settlement should contain the following as
appropriate:

“Pursuant to a stipulation providing for a Board Order” or
“Pursuant to a stipulation providing for a Board order and a
consent judgment of any appropriate United States Court of
Appeals”

10132.3 Notice Language

While there is considerable latitude in language to be used in the notice, Regional
Offices should, in general, follow the substance of notices in Board orders in comparable
cases. The notice language should be readily understandable to employees. See
Ishikawa Gasket America, Inc., 337 NLRB 175 (2001), and OM 02-43. Although it is
proper to require the posting of a notice that declares publicly that a party will conform in
the future to the mandates of the Act, it is improper to force a party to confess past guilt.
NLRB v. Express Publishing Co., 312 U.S. 426, 438-439 (1941). Thus, notices may not
be phrased so as to require a charged party to admit a violation of the Act, either directly
(e.g., “We violated the law when we fired John Smith.”) or by implication (e.g., “We will
not fire anyone for union activity again.”).

10132.4 Posting/Dissemination of Notices

The appropriate method for traditional posting, electronic posting, mailing, and/or
publication of notices depends on the type of charge and the circumstances as set forth
below:

(a) Traditional Posting: During settlement discussions, the Board agent should
obtain the charged party’s commitment to post the notices at specific places consistent
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with posting requirements set forth in NLRB Form 4775, Settlement Agreement. The
number of notices to be posted and the location of the posting will depend on various
factors, including the size of the facility, the type of alleged violation and the extent to
which knowledge of the alleged conduct was disseminated.

If the charged party is a union, notices should be posted by the union, both on
bulletin boards located at its office and meeting halls, as well as at the facility of the
employer involved, if possible. Signed copies of the notices should also be supplied for
the employer to post at its facility, if willing.

Settlement agreements entered into in related CA and CB cases (where the
employer and the union are jointly and severally liable) should provide for posting of
both the charged union’s notice and the charged employer’s notice at the same places and
under the same conditions.

(b) Electronic Notice Posting: In certain cases, it may be appropriate to seek
electronic notice posting in addition to a traditional posting where the charged party
customarily communicates with its employees or members electronically and/or where
the charged party utilized its e-mail or intranet system in committing an unfair labor
practice. OM Memo 06-82. Under such circumstances, the electronic posting would be
considered an additional site where the charged party normally posts work-related
notices. The following factors should be considered in this regard:

e The existence of a charged party’s intranet and the frequency and types of
postings included on that site

e The existence of a charged party’s e-mail system, the frequency of the use
of that system to make broadcast e-mails to groups of employees and the
subject matters covered

e The number and accessibility of traditional notice-posting areas at the
worksite and the degree to which employees work off-site or would
otherwise be unlikely to see traditional notices

Such a posting would require the charged party to disseminate the notice
electronically in the same manner as it communicates with employees or members. For
instance, if the charged party routinely sends broadcast e-mails to employees or members
it should notify all employees or members of the electronic posting via e-mail with the
Board notice attached. If issues arise which require further analysis (e.g., the extent of an
appropriate electronic posting where the charged party has multiple locations, all privy to
same intranet, and the violations did not occur at all facilities), the Regional Office
should contact the Division of Advice.

(c) Mailing of Notice: If it is apparent that a posting will not effectively reach

the employees or members, consideration should be given to requiring the mailing of the
notice to them at the charged party’s expense.
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(d) Publication of Notice: In unusual circumstances, the posting and/or mailing
of the notice may be viewed as insufficient. Examples of such cases include an unlawful
hiring hall that affected employment of persons who are widely scattered or unidentified,
or where the unlawful activities involve general or widespread practices. In such cases,
publication in a daily newspaper of general circulation, as opposed to publications
serving only specialized groups of readers, should be required. Such publication should
be at the charged party’s expense and on 3 separate days within a 1-week period
designated by the Regional Office. Such publication should be in addition to, not a
substitute for, such other notice posting as is required by the circumstances.

10134 Parties to Informal or Formal Settlements

10134.1 Charged Party
The charged party is a necessary signatory to any informal or formal settlement.

10134.2 Charging Party

In all cases, it is desirable to have the charging party enter into a settlement, since
a bilateral settlement reflects mutual satisfaction with resolution of the dispute and avoids
delay in the implementation of the settlement resulting from dismissal of the charge and
possible appeal.

If the charging party is unwilling to execute the proposed settlement agreement
but the Regional Office nonetheless concludes that it is appropriate to accept it, the
Regional Director or the Administrative Law Judge may approve a unilateral settlement.
See Secs. 10150 and 10164.7 on informal and formal settlements, respectively.

A charging party which does not wish to enter into the agreement but has no real
objections to the remedial action proposed may be willing to sign a separate document in
which it acknowledges the contents of the agreement and that it has no objections to the
agreement or will not appeal from a dismissal based on the settlement.

10134.3 Necessary Parties to Settlement

In every case in which the contemplated settlement provides for the disestablish-
ment of a labor organization, or for the withdrawal and/or withholding of recognition
from a labor organization, or for ceasing to give effect to part or all of an existing
collective-bargaining agreement, both the employer and labor organization should be a
party to the settlement. Thus, a necessary entity not charged in the case should execute
the settlement as a party in interest.

Should such a party in interest decline to execute the settlement agreement, the
agreement should not be approved unless:

(@) The party in interest files with the Regional Director a letter or other
document stating that it has knowledge of the proceedings and of the contemplated
settlement and that it waives any right to be a party to the proceedings or to contest the
settlement or
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(b) In the case of a dissolved labor organization, the last executive officer of that
organization files with the Regional Director a statement certifying that the organization
is dissolved and out of existence and that it does not claim to represent any of the
employees in the unit involved.

Where, in a formal settlement, the actions set forth in either (a) or (b) has
occurred, the letter, document or statement must be made part of the record. Sec.
10166.3.

10134.4 Nonparticipation of Necessary Parties

Where the participation of other necessary parties cannot be obtained, it is
necessary that the counsel for the General Counsel proceed formally. The allegedly
dominated organization, for example, should be served with complaint and notice of
hearing. If it fails to appear, only the respondent, charging party, and the General
Counsel remain as participants in the case. Under such circumstances, they may enter
into a settlement stipulation reciting the facts of service on, and nonappearance of, the
8(a)(2) union.

10134.5 Decertification Petitioner as Party in Interest

If the administrative investigation establishes either taint of a decertification
petition or a causal nexus between a meritorious unfair labor practice charge and a
decertification petition, the Regional Office should involve the petitioner in the
settlement process in an attempt to secure a withdrawal of the petition. See Sec.
10131.5(b) and (c).

10136 Settlement Issues in Priority Cases

Certain unique issues that may arise in settlement of CC, CD, and CE cases are
addressed herein as indicated below.

e Notices in CC Cases: Sec. 10204
e Settlements and Disclaimers in CD Cases: Sec. 10220
e Settlements in CE Cases: Sec. 10224

e Nonparticipation of Necessary Parties in CE Cases: Sec. 10224.2

10140 Non-Board Adjustments

In addition to Board settlements, unfair labor practice charges may be resolved
through a specific agreement between the parties, including grievance settlements, or as a
result of unilateral action taken by the charged party which satisfies the charging party.
Non-Board adjustments result in the withdrawal of the charge or, in limited
circumstances, dismissal.

10140.1 Policy
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It is well-established Board policy, consistent with the preamble of the Act, to
encourage voluntary resolutions of disputes between employers and unions.
Accordingly, the Regional Office should encourage the parties to resolve unfair labor
practice issues between themselves. However—and this is particularly important where
rights of individuals are involved—the parties should be informed that any withdrawal
request based upon such resolutions will be subject to the Regional Director’s approval.

(a) The Board’s Established Factors: In Independent Stave Co., 287 NLRB 740
(1987), the Board reconfirmed that the Board’s jurisdiction over settlement agreements
requires it to enforce public interests, not private rights, and to reject private settlements
that are repugnant to the Act or Board policy. Id at 741. In view of Independent Stave,
the Regional Office should consider, among other factors, whether:

e The settlement is reasonable in light of the alleged violation, the risks
of litigating the issue, and the stage of litigation

e The charging party, the charged party, and the alleged discriminatees
have agreed to be bound

e Fraud, coercion, or duress were present

e The charged party has engaged in a history of violations of the Act or
has breached previous settlement agreements resolving unfair labor
practice disputes

(b) The General Counsel’s Policy Considerations: In order to permit the
Regional Office to exercise proper review pursuant to the policy set forth in Independent
Stave Co., the Board agent should ordinarily obtain the terms of the non-Board
adjustment in writing. The Board agent should also obtain the position of any alleged
discriminatees and any other individuals or entities who may be adversely affected by
approval of the request for withdrawal of the charge. In addition to exercising a higher
level of scrutiny in cases where a merit determination has already been made, the Region
should generally not approve a withdrawal request based upon a non-Board adjustment
which:

e Includes a provision requiring an employee to release future rights,
such as the right to file NLRB charges, with the exception that an
employee may knowingly waive the right to seek employment with a
named employer in the future.

e Prohibits an alleged discriminatee from providing assistance, such as
testimony, to other employees.

e Absent special circumstances, prohibits an alleged discriminatee from
engaging in discussions about the charged party or the terms of the
settlement with other employees, except that defamatory statements
may be prohibited. However, the non-Board adjustment may contain a
provision limiting the disclosure of the amount of money received
pursuant to the terms of the non-Board adjustment.
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e Specifies unduly harsh penalties for breach of the agreement, such as
repayment of backpay or a requirement that the charging party or
alleged discriminatee pay attorneys’ fees or costs for enforcing the
agreement. A provision that seeks damages that are directly related to
the breach of the agreement would not be considered an unduly harsh
penalty.

e Appears to violate tax laws or regulations.
For more detailed discussion see generally OM Memo 07-27.

10140.2 Backpay

For guidance, including clearance from the Division of Operations-Management,
concerning non-Board adjustments with backpay amounting to less than 80 percent or
more than 100 percent of net backpay, see Sec. 11752 and Secs. 10592.1, .4, and .8 of the
Compliance Manual.

10140.3 Unrepresented Individuals

In cases involving individuals not represented by a union or an attorney, the
Board agent should make known to the charging party the Regional Office’s willingness
to participate in any settlement discussions and its availability for consultations as to the
requirements of a Board settlement, the relative strength of the case, and the impact of
any proposed non-Board adjustment on further proceedings in the case.

10140.4 Not Policed by Agency

The parties should be advised that non-Board adjustments do not have the Board’s
approval and are not policed by the Agency.

10142 Processing of Non-Board Adjustments

Upon being notified of a charging party’s desire to withdraw a case based on a
non-Board adjustment, the Board agent should obtain the terms of the adjustment.

The approval of the withdrawal request should be granted or withheld in
accordance with criteria set forth in Sec. 10142.4. In those situations where alleged
discriminatees are not represented by counsel, caution should be exercised to ensure that
the non-Board settlement is not repugnant to the purposes of the Act or that advantage
has not been taken of an individual in the private negotiations.

A Regional Director’s discretion to reject a settlement reached between the parties
is governed by the standards set forth in Independent Stave Co., 287 NLRB 740 (1987),
and Alpha Beta Co., 273 NLRB 1546 (1985).

10142.1 Section 10(b) and Non-Board Adjustments

Generally, Board policy does not permit the reinstatement of charges, which have
been withdrawn with Regional Director approval, outside the statue of limitations set

Revised 5/08



10142 PROCESSING OF NON-BOARD ADJUSTMENTS

forth in Section 10(b) of the Act. Winer Motors, 265 NLRB 1457 (1982). Accordingly,
the Regional Office should take into consideration the strictures of Section 10(b) in
deciding whether to approve a withdrawal request before all of the requirements
contemplated by the non-Board adjustment have been carried out. Approval may be
withheld or granted conditionally, pending full performance of the requirements of the
parties’ private adjustment.

10142.2 Approval of Withdrawal

In the normal situation, when all of the requirements of the non-Board adjustment
have been carried out, the Regional Office should issue a letter approving the withdrawal
request.

If approval is granted, a determination should be made as to whether the case
should be closed as adjusted, i.e., if the terms of the resolution provide for a substantial
remedy, consistent with the purposes of the Act.

If approval of a withdrawal request, proffered on the basis of a non-Board
adjustment, is withheld, the parties should be so notified and the investigation should
continue. Procedures for approval of a withdrawal based upon a non-Board adjustment
after a hearing opens are set forth in Secs. 10154.5 and 10154.6.

10142.3 Conditional Withdrawals

The Regional Office may also choose to approve a withdrawal conditioned upon
the charged party carrying out its obligation under the non-Board adjustment. In such
circumstances, the following language should be used in the letter conditionally
approving the withdrawal:

Your request to withdraw the charge you filed against
[charged party] is based upon a private agreement between the
parties on the matters underlying this charge. | have approved
this withdrawal request, conditioned on the performance of the
undertakings in the private agreement between the parties.
The charge is subject to reinstatement for further processing if
the charging party’s request for reinstatement is supported by
evidence of noncompliance with the undertakings in the
private agreement.

Since the Regional Office may be called upon to determine whether there has
been a breach of the private non-Board adjustment, care must be taken by the Board
agent to insure that the terms of the resolution are clear and understood by all parties.

10142.4 Withdrawal or Dismissal Based on Unilateral Action

A charged party may, on occasion, take adequate remedial action without being
willing to enter into a written settlement agreement or to acknowledge by a posted notice
that the action is being taken pursuant to settlement of a charge. Some examples include:
interrupted bargaining negotiations that resume; an alleged discriminatee who is offered
reinstatement with backpay; and a union that ceases striking for an illegal objective.
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In such circumstances, the case may be disposed of administratively as set forth
below:

(a) Withdrawal: When unilateral remedial action is accompanied by a voluntary
withdrawal request from the charging party, approval of the request should ordinarily be
granted. The case may be closed as adjusted and the parties should be sent a letter
approving the withdrawal request.

(b) Dismissal: When unilateral remedial action is not accompanied by a
withdrawal request, the Regional Director must then determine whether effectuation of
the purposes of the Act calls for further proceedings. If the action taken is a full or
substantial remedy in fact, if there is no history of prior similar practices by the same
charged party and if there is no likelihood of recurrence, the charge may be dismissed on
the ground that effectuation of the purposes of the Act does not warrant further
proceedings. The case, when closed, should be considered adjusted.

10142.5 Representation Case Implications of Non-Board Adjustments

The Board agent should consider the impact of a non-Board adjustment on related
representation cases. For example, a non-Board adjustment which encompasses the
obligation to bargain and an extension of the certification year is recognized by the
Board. Straus Communications v. NLRB, 625 F.2d 458 (2d Cir. 1980); Gulf States
Manufacturers v. NLRB, 598 F.2d 896 (5th Cir. 1979); Vantran Electric Corp., 231
NLRB 1014 (1977), enf. denied 580 F.2d 921 (7th Cir. 1978). Cf. Deister Concentrator
Co., 253 NLRB 358 fn. 2 (1980). Therefore, in order to avoid disputes as to the terms of
the adjustment, the parties should memorialize in writing any agreement to extend the
certification year. See Mar-Jac Poultry Co., 136 NLRB 785 (1962).

The non-Board settlement of unfair labor practice charges involving allegations of
employer misconduct concerning the filing of a decertification petition, improper
withdrawal of recognition, or repudiation of a bargaining obligation requires the
dismissal of any decertification petition filed after the alleged conduct. Liberty Fabrics,
Inc., 327 NLRB 38 (1998); Supershuttle of Orange County, Inc., 330 NLRB 1016 (2000).
Sec. 11733.2.

In postelection proceedings, the impact of a non-Board adjustment of 8(a)(3)
allegations on the resolution of a determinative challenged ballot or timely-filed
objections relying upon an 8(a)(3) finding must be considered. For example, the parties
should stipulate in the R case whether or not the employee whose discharge was resolved
in the C case was eligible to vote in the election.
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10146-10154 INFORMAL SETTLEMENT AGREEMENTS

10146 Nature of Informal Settlement Agreements

10146.1 Generally

An informal settlement agreement is a Board document providing that the charged
party will take certain action to remedy the unfair labor practices deemed meritorious. It
requires approval of the Regional Director or, after the record opens and evidence is
adduced in a C case trial, an Administrative Law Judge. Unlike a formal settlement, an
informal settlement agreement, except as provided in Sec. 10146.7 regarding default
language, does not provide for a Board Order or a court decree.

Informal settlement agreements are preferred over non-Board adjustments as a
method of resolving meritorious unfair labor practice charges. Consideration of whether
to accept an informal settlement, rather than require a formal settlement, should include,
inter alia, consideration of whether there is a history of unfair labor practices by the same
charged party.

10146.2 Settlement Agreement Forms

The standard Agency settlement agreement forms should be used in every case
where an informal settlement is proposed. (Form NLRB-4775 is approved by a Regional
Director and Form 5378 is approved by an Administrative Law Judge.) These forms are
applicable regardless of whether the charged party is an employer or a labor organization.
The notice is an integral part of the settlement agreement and should be attached to the
settlement agreement form and initialed by the parties who execute the agreement. Any
changes to the standard language of the form should be clearly identified in an
attachment.

10146.3 Scope of the Agreement/Reservation of Evidence

The standard settlement agreement forms contain language regarding the scope of
the agreement which expressly provides that the settlement agreement applies only to the
specific case involved. The Board held in B & K Builders, 325 NLRB 693 (1998), that
the “Scope of the Agreement” language is sufficiently specific to avoid the “settlement
bar rule” established in Hollywood Roosevelt Hotel Co., 235 NLRB 1397 (1978). In
Hollywood Roosevelt, the Board held that a settlement, if complied with, will be held to
bar subsequent litigation of all prior violations, except where they were not known to the
General Counsel or readily discoverable by investigation or were specifically reserved
from the settlement by mutual understanding of the parties.

The standard scope of the agreement clause also permits the General Counsel to
utilize the evidence obtained in the settled case in the litigation of other cases. The
language of the Scope of the Agreement clause should be included in every settlement
agreement.
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10146.4 Special Provisions in 10(j) and (I) Cases

When a 10(j) or (I) injunction has been obtained prior to the settlement of a case,
the standard provision for withdrawal of the complaint on execution of the settlement
should be altered through an addendum to the settlement agreement form to provide for
withdrawal of complaint upon closing of the matter in compliance. Since an interim
injunction terminates by operation of law upon the Board’s final disposition of a case,
postponing withdrawal of the complaint allows the interim injunction to remain in effect
until the Regional Office is assured that there has been compliance with the settlement.
Such an arrangement ensures that the respondent remains under the legal restraint of the
interim injunction, which is enforceable by contempt proceedings. In the event
respondent breaches the settlement, the settlement is set aside and the complaint is
litigated while the injunction remains in effect. OM 01-62.

In this connection, when settling a case in which a 10(j) or (I) injunction has been
obtained, the Regional Office should strike the final sentence in the paragraph “Refusal to
Issue Complaint” and substitute the following by an attachment:

The Complaint and any Answer(s) in [the captioned
administrative cases and numbers] shall be withdrawn upon
closing of these matters on compliance. Respondent agrees
not to move to vacate, modify, dissolve, clarify or alter the
injunction decree in [caption and case number of the 10(j) or
(I) decree] on the basis that this Settlement Agreement has
been reached. The closing of these matters on compliance
will be considered the final adjudication of these cases before
the Board for the purposes of [caption and case number of the
10(j) or (I) decree]. Until these matters have been closed on
compliance, the injunction in [caption and case number of the
10(j) or (1) decree] will continue in full force and effect for all
purposes.

If a 10(1) decree is obtained prior to the issuance of the ULP complaint, the first
sentence should be modified to provide that the charge will remain pending until the case
is closed on compliance.

If a respondent is unwilling to accept this language as part of a settlement
agreement, the Regional Office should consult with the Injunction Litigation Branch.

10146.5 Settlements to be Patterned After Board Orders

In drafting language for a settlement agreement and notice, Board agents should
be careful to include language readily understandable to employees that is based on
provisions in both Board orders and notices in similar cases. Patterning the settlement
agreement after a Board notice alone may result in the omission of important aspects of
an appropriate remedy.
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10146.6 Partial Settlements in a Single Case

Although partial settlements in a single case are not common, Regional Directors
have discretion, in appropriate circumstances, to approve such settlements.

(a) Partial Settlement and Complaint on Other Allegations: If certain unfair
labor practice allegations in the same charge are not resolved by the settlement and these
remaining allegations are being, or will be, processed further, the settlement agreement
should specifically exclude these allegations from the agreement. For example: “This
settlement does not remedy the allegation [that John Doe was terminated by the Charged
Party on or about January 2, 20_] or [that the Charged Party failed to process John Doe’s
January 2, 20 __ grievance for reasons that are arbitrary, invidious and discriminatory].”
Additionally, the settlement should provide that the evidence bearing on the settled
allegations may be introduced at any hearing on the unsettled allegations. In the case of a
partial unilateral settlement, the portion of the charge that is settled must be dismissed.
Sec. 10150.

(b) Partial Settlement and Dismissal of Other Allegations: If the charged party
agrees to settle all allegations of a single charge deemed meritorious and other allegations
of the same charge are dismissed, the settlement should not normally be approved prior to
the expiration of the appeal period for the dismissed allegations, if no appeal is filed, or
the denial of the appeal on the dismissed allegations. If the appeal is sustained, the
Regional Office should attempt to include in the settlement the allegations found
meritorious on appeal. If such efforts fail, the charged party is still willing to be a party
to the partial settlement, and the Regional Director concludes that under all the
circumstances it would be appropriate to approve the partial settlement, refer to
procedures set forth in paragraph (a) above. Otherwise, all meritorious allegations should
be handled together.

10146.7 Default Language in Settlement Agreements

Regions should include the following default language in informal settlement
agreements where appropriate, such as when there is a substantial likelihood that the
charged party/respondent will be unwilling or unable to fulfill its settlement obligations:

(@) Where Complaint has Issued:

The charged party/respondent agrees that in case of non-
compliance with any of the terms of this settlement agreement
by the charged party/respondent, and after 14 days notice from
the Regional Director of the National Labor Relations Board
of such noncompliance without remedy by the charged
party/respondent, the Regional Director may reissue the
complaint dated [insert date] in this (or these) case(s). The
General Counsel may then file a motion for default judgment
with the Board on the allegations of the complaint. The
charged party/respondent understands and agrees that the
allegations of the reissued complaint may be deemed to be
true by the Board and its answer to such complaint shall be
considered withdrawn. The charged party/respondent also
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waives the following: (a) filing of answer; (b) hearing;
(c) administrative law judge’s decisions; (d) filing of
exceptions and briefs; (e) oral argument before the Board; (f)
the making of findings of fact and conclusions of law by the
Board; and (g) all other proceedings to which a party may be
entitled under the Act or the Board’s Rules and Regulations.

On receipt of said motion for default judgment, the Board
shall issue an order requiring the charged party/respondent to
show cause why said motion of the General Counsel should
not be granted. The Board may then, without necessity of trial
or any other proceeding, find all allegations of the complaint
to be true and make findings of fact and conclusions of law
consistent with those allegations adverse to the charged
party/respondent, on all issues raised by the pleadings. The
Board may then issue an order providing a full remedy for the
violations found as is customary to remedy such violations.
The parties further agree that the Board’s order and U.S. Court
of Appeals judgment may be entered thereon ex parte.

(b) Where Complaint has not Issued:

The charged party/respondent agrees that in case of non-
compliance with any of the terms of this settlement agreement
by the charged party/respondent, and after 14 days notice from
the Regional Director of the National Labor Relations Board
of such noncompliance without remedy by the charged
party/respondent, the Regional Director may issue a complaint
in this [these] case(s) alleging that the following actions
violate the Act:

[List all meritorious allegations of the charge(s).]

The General Counsel may then file a motion for default
judgment with the Board on the above-described complaint
that will issue. The charged party/respondent understands and
agrees that the allegations of such complaint may be deemed
to be true by the Board. The charged party/respondent also
waives the following: (a) filing of answer; (b) hearing;
(c) administrative law judge’s decisions; (d) filing of
exceptions and briefs; (e) oral argument before the Board;
(f) the making of findings of fact and conclusions of law by
the Board; and (g) all other proceedings to which a party may
be entitled under the Act or the Board’s Rules and
Regulations.

On receipt of said motion for default judgment, the Board
shall issue an order requiring the charged party/respondent to
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show cause why said motion of the General Counsel should
not be granted. The Board may then, without necessity of trial
or any other proceeding, find all allegations of the complaint
to be true and make findings of fact and conclusions of law
consistent with those allegations adverse to the charged
party/respondent, on all issues raised by the pleadings. The
Board may then issue an order providing a full remedy for the
violations found as is customary to remedy such violations.
The parties further agree that the Board’s order and U.S. Court
of Appeals judgment may be entered thereon ex parte.

10148 Bilateral Informal Settlement Agreements

Bilateral informal settlement agreements are entered into by both the charged and
the charging party and approved by the Regional Director or an Administrative Law
Judge.

10148.1 Conformance of Settlement Agreement and Charge

If an informal bilateral settlement agreement by its terms does not dispose of all
violations alleged, but is nevertheless intended by the parties to be a full resolution, the
charge should be amended to conform to the settlement. Alternatively, a sentence should
be inserted in the settlement that “This settlement disposes of all unfair labor practices
alleged in the charge.”

10148.2 Action on Approval of Settlement Agreement

The Regional Office should promptly inform the parties of the approval of a
bilateral settlement agreement and instruct the charged party to immediately comply with
it. The charged party, through an attorney or representative, should be requested
immediately to take the action called for in the agreement. The charged party should be
furnished with sufficient copies of the notice and be given whatever other assistance the
Regional Office can render toward carrying out the agreement.

10148.3 Responsibility for Compliance
The Regional Office is responsible for ensuring compliance with the provisions of
settlement agreements.

10148.4 Closing of Case

When the Regional Director is satisfied that the provisions of the informal
settlement agreement have been carried out, including the passage of the notice-posting
period, the case should be closed on compliance and the parties should be so notified.
The notification should specifically state that the closing is conditioned on continued
observance of the terms of the settlement agreement.
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10150 Unilateral Informal Settlement Agreements

Unilateral informal settlement agreements are entered into by the charged party,
but not the charging party, and approved by a Regional Director or an Administrative
Law Judge.

10150.1 Notification to Charging Party

If the Regional Office anticipates that the charging party may not enter into the
settlement, the Regional Office should send to the charging party a copy of the settlement
agreement and a letter briefly explaining why the settlement should be approved. The
charging party should also be informed that any objections to the settlement, together
with supporting argument, should be submitted in writing to the Regional Office within 7
days after service of the letter. This procedure is specifically set forth with respect to
postcomplaint settlements in Sec. 101.9(c)(1), Statements of Procedure.

10150.2 Dismissal of Charge

If the Regional Director concludes that the charging party’s objections do not
preclude approving the unilateral settlement agreement, it should be approved and the
charge should be dismissed based on the terms of the agreement. The dismissal letter
should include a brief statement of the reasons for the approval, address the charging
party’s objections and contain the standard appeal language. The letter should also
include the following paragraph:

In view of the undertakings contained in the attached
settlement agreement, it does not appear that it would
effectuate the purposes of the National Labor Relations Act to
institute further proceedings at this time. | am, therefore,
refusing to issue [reissue] complaint in this matter.

A copy of the approved agreement should be attached to the dismissal letter.

10150.3 Timing for Compliance

After the expiration of the appeal period, if no appeal has been filed, the Regional
Office should instruct the charged party to take the action called for in the agreement. If
an app