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H.R. 5111, THE SERVICEMEMBERS’ CIVIL RE-
LIEF ACT AND H.R. 4017, THE SOLDIERS’
AND SAILORS’ CIVIL RELIEF EQUITY ACT

WEDNESDAY, JULY 24, 2002

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON BENEFITS,

COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:20 a.m., in room
334, Cannon House Office Building, Hon. Michael K. Simpson
(chairman of the subcommittee) presiding.

Present: Representatives Simpson, Miller, Reyes, Evans, and
Davis.

OPENING STATEMENT OF CHAIRMAN SIMPSON

Mr. SIMPSON. Good morning. The hearing will now come to order.
Today we begin a 2-day legislative hearing on H.R. 5111, the

Servicemembers’ Civil Relief Act, and H.R. 4017, the Soldiers’ and
Sailors’ Civil Relief Equity Act.

With our continued military actions both at home and abroad
against terrorism, it is extremely important for our Nation’s active
duty and activated Reserve components to have civil protections.
The Servicemembers’ Civil Relief Act, introduced by Chairman
Christopher Smith, Ranking Democratic Member Lane Evans,
Ranking Member of the Subcommittee on Benefits Silvestre Reyes,
and myself, is a restatement and major updating of the Soldiers’
and Sailors’ Civil Relief Act of 1940, and is truly a bipartisan
effort.

Reservists play a significant role in our Armed Forces today.
Many find themselves called to active duty and earning salaries
considerably lower than they are accustomed to earning in civilian
employment. The families of many of these servicemembers face se-
vere financial hardships while their loved ones are on active duty.
Further, when called to active duty, many reservists are deployed
to new bases, often away from home.

The second bill on the agenda for the next 2 days is the Soldiers’
and Sailors’ Civil Relief Equity Act, introduced by Ranking Mem-
ber Lane Evans. This legislation would protect certain members of
the National Guard under title 32 status who are called up for ac-
tive duty for 30 days or more. They, too, deserve our protections.

With that, I would like to turn to my Ranking Member, Mr.
Reyes, for an opening statement.
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OPENING STATEMENT OF HON. SILVESTRE REYES
Mr. REYES. Thank you, Chairman Simpson. I would also like to

thank you for holding the hearing on H.R. 4017, the Soldiers’ and
Sailors’ Civil Relief Equity Act that has been introduced by our
good friend and colleague, Congressman Lane Evans, who is our
ranking Democratic member on the full committee, also H.R. 5111,
that has been introduced by Chairman Chris Smith to modernize
the Soldiers’ and Sailors’ Civil Relief Act.

I am pleased that most of the witnesses who we will be hearing
from and that will be testifying before our committee today are in
strong support of both bills. Our Nation’s servicemembers deserve
an updated law which will allow them to attend to and provide for,
strengthen, and expedite the national defense and otherwise exer-
cise their military obligations without undue concern as to the im-
pact of their military service on their civil obligations.

I will now direct my remarks to the Department of Defense oppo-
sition to allowing members of the National Guard to receive the
protections of the Soldiers’ and Sailors’ Civil Relief Act.

Mr. Chairman, as you and I have discussed many times, I am
frankly disappointed that as the Nation relies more and more on
members of the National Guard to assist in homeland defense
issues, DOD does not support extending to them the federal protec-
tions afforded to members of the Guard called up for national pur-
pose under title 32.

After the tragic events of September 11th, in my own State of
Texas, over 600 members of the National Guard were called to per-
form service to the Nation under title 32. The lives of these title
32 reservists were disrupted in the same ways as reservists who
were called up to provide similar service under title 10. It is unfair
for title 32 reservists to perform similar services but be ineligible
for similar types of protections.

I support both of these measures that we are considering today.
I hope that following the recess we will be able to mark up these
bills, taking into consideration some of the excellent technical sug-
gestions that will be made to us by the witnesses.

I look forward to the testimony of all our witnesses today. These
are important issue for our country. These are issues that are im-
portant for those that are participating in our Nation’s homeland
defense in uncertain times for our country.

I want to thank you again, Mr. Chairman, for calling this
hearing.

Mr. SIMPSON. Thank you, Mr. Reyes. And I appreciate the work
that your staff has put into this, working in a bipartisan manner
with the majority staff. I think we’ve done an excellent job. Mr.
Miller.

OPENING STATEMENT OF HON. JEFF MILLER

Mr. MILLER. Thank you, Mr. Chairman. I think it’s timely that
we would address these particular issues. I would like to associate
my remarks with Mr. Reyes’ in regards to our reservists. We are
now calling upon them all the time for longer lengths of time. And
I think the thing is that these are the folks that many times are
not able to get their affairs in order when they are called up. Some
of them out there now are up for a 2-year call. And I think that
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as we treat them more and more as members of the active forces,
they are going to be under much more strain than they are accus-
tomed to. So I think it’s important that we do extend these privi-
leges to them as well.

Mr. SIMPSON. Thank you. Mrs. Davis.
Mrs. DAVIS. Thank you, Mr. Chairman. I think our recent trip

to Afghanistan really brought those issues home for me as well.
And in speaking to many people who were in that kind of extraor-
dinary situation, having come to Afghanistan quite quickly, leaving
family, single moms, particularly one that I met with, and so I
know that this is an important issue. Thank you.

Mr. SIMPSON. Thank you. Will the first panel please come
forward.

Mr. Craig Duehring is the Acting Assistant Secretary of Defense
for Reserve Affairs.

I want to just take a moment and acknowledge that the Depart-
ment of Defense was kind enough to prepare as a technical service
certain draft language for the committee. Mr. Duehring, we greatly
appreciate that service from the Department. You may begin your
testimony when you are ready.

STATEMENT OF CRAIG W. DUEHRING, ACTING ASSISTANT SEC-
RETARY OF DEFENSE, RESERVE AFFAIRS, DEPARTMENT OF
DEFENSE

Mr. DUEHRING. Thank you, Mr. Chairman. With your permission,
I will begin with some brief opening remarks.

Mr. Chairman and the members of the subcommittee, thank you
for giving me the opportunity to come before you this morning to
discuss H.R. 5111, the Servicemembers’ Civil Relief Act, and H.R.
4017, the Soldiers’ and Sailors’ Civil Relief Equity Act.

The Department of Defense supports H.R. 5111’s reenactment of
the Soldiers’ and Sailors’ Civil Relief Act as the Serviceman’s Civil
Relief Act. The need to modernize the language of the act, incor-
porate over 60 years of case law, and add generally accepted prac-
tices is evident. The Department of Defense believes H.R. 5111 ac-
complishes this goal and would like to thank the committee and its
staff for their work on this important bill.

The Soldiers’ and Sailors’ Civil Relief Act of 1940 has been an es-
sential ingredient in the total quality of life package for our mili-
tary men and women and their families since its passage. In pass-
ing this act and its Civil War and World War I era predecessors,
Congress recognized that active duty military service may cause se-
vere, often insurmountable problems in handling personal affairs
back home such as frequent and voluntary moves, extended deploy-
ment overseas, long separations from families, sometimes with lit-
tle advance notice.

Congress also recognized the need to have military men and
women focused on their operational mission, free from worry about
the welfare of their families or their personal affairs.

Congress addressed these problems adequately and equitably
through the act’s skillfully crafted balance among the needs of our
Nation for a strong national defense, the needs of Servicemembers
and their families for security in their personal affairs, and the
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needs of those who have dealt with and depend upon
Servicemembers for fulfillment of their obligations.

H.R. 5111 maintain this important balance while addressing
three areas where our experience with the act indicates that
change is needed: Clarifying and simplifying the language; incor-
porating generally accepted procedures; and updating the act to re-
flect 60 years of change in America. With the ongoing war and re-
serve mobilization, now is a good time to update and clarify the act
so it came remain vital and continue to serve the needs of military
members and those with whom they do business.

The questions most frequently asked by Servicemembers, their
families, and those who deal with them reveal that parts of the act
are difficult to read and understand and, therefore, difficult to fol-
low. It is apparent fm these questions that the entire act needs to
be rewritten in plain English and in modern legislative drafting
form. H.R. 5111 redrafts each section, updating the language and
removing much ambiguity.

Additionally, the act fails to provide necessary procedural guid-
ance in many areas. For example, although the act specifically pro-
vides protections for servicemembers in the form of a request for
a stay of proceedings, it does not explain how to go about obtaining
the needed relief. H.R. 5111 provides this missing procedural
guidance.

Finally, the world of 1940 could not have foreseen all the changes
in American life that more than 60 years of technological advance
and business practices would bring. The extensive use of leases for
automobiles and business equipment could not possibly have been
imagined over 60 years ago. H.R. 5111 reflects over 60 years of
progress in America.

The Department of Defense has only a few concerns with H.R.
5111. First, the requirement of Section 105 that all persons in mili-
tary service and entering military service be notified in writing of
the benefits of this act is unnecessary and would impose a signifi-
cant administrative burden that would accomplish little.

As under the current law, Congress should allow the military
services to choose the most appropriate means for notifying
servicemembers of their civil liability protections. Our experience
indicates that handing everyone a list of the many provisions of
this lengthy law would not be effective.

Currently, the most widely used provisions are typically ex-
plained in briefings by legal assistance attorneys and in command
newspapers and other command information forums. Also,
servicemembers having civil legal problems are routinely referred
to a legal assistance office where even the infrequently used provi-
sions of the act are explained if applicable to a servicemember’s
situation.

Additionally, the Department would like the Committee to con-
sider indexing the maximum rental amount covered by Section 301
to account for inflation.

Before moving to H.R. 4017, I would like again to thank the
Committee and its staff for all of the effort that has gone into this
important bill.

The Department of Defense opposes H.R. 4017. Members of the
National Guard called or ordered to duty by a governor under Sec-
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tion 502(f) of title 32 of the United States Code are under the com-
mand and control of State authorities and are subject to the laws
and protections afforded by that State. This is true even though
National Guard members serving in this status are paid with fed-
eral funds.

A congressional determination of which civil liability protections
to provide to Guardsmen serving under State control is inconsist-
ent with our federal system. The Department believes the States
should make this determination.

The Department would support a concurrent resolution in which
Congress would urge the States, territories, and government of the
District of Columbia to enact laws and implement policies to pro-
vide civil liability protections similar to those provided under the
Soldiers’ and Sailors’ Civil Relief Act to members of their respective
National Guard when serving other than on active duty under title
10 of the United States Code.

We recently canvassed the States and territories and found that
21 of them have laws providing some type of SSCRA protections,
with 12 of those States providing protections that are identical or
nearly identical to those provided under SSCRA. Several other
States are currently considering legislation that would extend such
protections to its Guardsmen.

We appreciate this opportunity to discuss these bills with you.
[The prepared statement of Mr. Duehring appears on p. 132.]
Mr. EVANS. May my opening statement be inserted into the

record?
Mr. SIMPSON. Certainly, your opening statement will be included

in the record.
[The prepared statement of Congressman Evans appears on p.

124.]
Mr. SIMPSON. Thank you, Mr. Duehring. I appreciate your testi-

mony.
You said in your testimony that the Department of Defense finds

that notifying the servicemembers in writing is unnecessary and
will pose a significant burden that will accomplish little. We believe
it is necessary for servicemembers to know what protections are af-
forded them, and I am referring to the financial and legal protec-
tions, especially. A brief fact sheet should suffice, I would think, in
notifying them of those protections which are available. The Na-
tional Military Family Association goes even further, stating in
their testimony that the servicemembers’ families should get for-
mal notification.

How can we ensure that servicemembers are aware of those pro-
tections accorded them without creating an administrative burden
for the Department?

Mr. DUEHRING. Mr. Chairman, the Department agrees that
servicemembers should be aware of the act’s protections. And the
military services are continuously engaged in this awareness effort.
Fact sheets on the act’s most common provisions are found
throughout the Department of Defense, in legal assistance waiting
rooms and on websites.

Also, as I mentioned in my statement, servicemembers receive
briefings on these common provisions upon mobilization and at
other times. And the act is the subject of recurring articles in com-
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mand newspapers and other publications. Throughout their time in
the military, servicemembers are advised to go to a legal assistance
office whenever they have a personal legal problem. It is there that
they will learn if one of the more obscure provisions of the act ap-
plies to their situation.

As written, H.R. 5111 could be interpreted to require the Depart-
ment to hand each servicemember a piece of paper describing every
section of this long and complex law, including the provision on
mining claims and desert land entry.

Our experience tells us that such an approach would not be an
effective method of notifying servicemembers of what they need to
know most.

Mr. SIMPSON. Well, I appreciate that. But it seems to me that we
have an obligation to ensure that these individuals are properly no-
tified.

How can you—it seems rather random if you say, well, those
things are available, and there are briefings, and there are maga-
zines and different things like that. How can we be absolutely sure
that each servicemember actually does know what’s available to
him?

Mr. DUEHRING. I would equate this act and the provisions of this
act to many other concerns that a young servicemember would
have either coming into the service or upon receiving orders for mo-
bilization. There is a lot going through his mind. He has medical
problems to be concerned about, these legal problems, other legal
problems perhaps, personnel issues, chaplain’s issues, what have
you. There is so much for these young folks to be concerned about
that we have found over a period of time that the best way is to
highlight what is available much as you might go, let’s say, into a
library. And you wouldn’t know what was in every book, but you
would know where the card catalogue was or you would know
where to seek assistance.

The first step would be for the individual to say I have a concern
in this area. And then people who are informed could refine the in-
formation they give, direct them to the experts, which is exactly
what we want to do. Eventually, they will need legal help anyway
and the help of their commander. It’s best to establish that rela-
tionship right away.

I think picking on one issue like this and saying that this is so
important that we are going to run off a copy of the law and give
it to you could, in fact, be counter-productive in that a person may
just disregard that.

We have found this system to work very well. In years past, we
mobilize—we now have 73,000 people that have been mobilized.
Additionally, we have absolutely 10,000 more in other statuses.
That’s just talking absolutely the Guard and Reserve. The system
is working very well, and we’d like to continue with it.

Mr. SIMPSON. In your statement on H.R. 4017, which I have to
say I’m a little disappointed the Department is opposing, you said
that you would support a concurrent resolution from the House and
Senate encouraging the States to pass protections similar to those
that were guaranteed under the Soldiers’ Sailors’ Civil Relief Act.

You found in your surveys that 21 of the States provide some
type of protection under the SSCRA. How can we be sure that they
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are uniform? And how can one State that has laws relative to, say,
interest rates, control what another State does?

Mr. DUEHRING. Well, from our brief review of State protections,
we are aware that some States have specified interest rate limits
on their State codes. State legislatures will enact those protections
they believe are appropriate and within their authority to enact.

Commenting on the enforceability of specific State and federal
statutes is beyond the purview of the Department. However, the
Department continues to believe in the basic principle consistent
with our federal system of government that when the National
Guard is ordered to duty by a governor to perform duties under the
command and control of State authorities, Guardsmen are subject
to the laws and protection afforded by that State.

Mr. SIMPSON. Well, I suspect I am as sensitive as anybody is to
the issue of States’ rights. It’s been argued that those against add-
ing protections for title 32 active duty to the Soldiers’ and Sailors’
Civil Relief Act will claim that this is a State issue and that title
32 active duty is a State active duty.

There are two reasons this assertion is erroneous. First, title 32
active duty is, by definition, federal active duty. Title 32 is federal
law, not State law. And yes, the governors do have control, but
those men and women on title 32 active duty are being paid federal
dollars and receiving federal benefits and protections, like the Uni-
form Service Employment and Re-employment Rights Act. State ac-
tive duty is regulated by the State and paid for by the State.

I might add that H.R. 4017 is limited to contingency operations
authorized only by the President or the Secretary of Defense. That
sounds really federal to me.

Mr. DUEHRING. The issue is that no duty status under title 32
is included in title 10’s definition of active duty. In fact, the defini-
tion specifically excludes full-time National Guard duty, which is
the status covered by H.R. 4017.

While title 32 is a federal law providing for federal pay and regu-
lation of the National Guard when it is training for its role as a
reserve component of our Armed Forces or performing certain other
duties, Guardsmen in a title 32 status are not under federal com-
mand and are not subject to the full range of federal law they are
subject other while under active duty under title 10.

Most notably, they are not subject to the Uniform Code of Mili-
tary Justice and the Posse Comitatus Act. Just as discipline and
the extent to which Guardsmen in a title 32 status will become in-
volved in law enforcement or State matters, we believe it should be
up to the State legislature to determine what civil liability protec-
tions it wants to provide its Guardsmen knowing that these protec-
tions may impose burdens on other citizens of the State.

A State may decide to provide a somewhat different package of
protections than that provided to active duty servicemembers by
the SSCRA because it has determined that service within the State
does not affect fulfillment of civil obligations in the same way that
active duty service, which is usually out of the State or overseas,
does.

From our brief review of State protections, we are aware that
some States have specified interest rate limits in their State codes.
State legislatures will enact those protection they believe are ap-
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propriate and within their authority to enact. Commenting on the
enforceability of State, a specific State and federal statutes, is
again beyond the purview of the Department. However, the Depart-
ment continues to believe in the basic principle consistent with our
federal system of government that when the National Guard is or-
dered to duty by a governor to perform duties under the command
and control of State authorities, Guardsmen are subject to the laws
and protections afforded by that State.

Mr. SIMPSON. And I appreciate that. I know that you know what
we’re trying to get at here. The Guardsmen who were called to pro-
tect the airports right after September 11th were called up by the
governors at the request of the President. And that certainly was
a federal activity, not a State activity. They weren’t protecting any
State issues there. It was a federal activity. And some of those
Guardsmen had protection depending on what State they lived in
and what ever was enacted in that State’s legislature. Some of
them had no protections because the State hadn’t acted in any way,
and there was a whole list of different protections that different
Guardsmen had all doing the same duty, protecting the airports, a
federal activity. That’s really what we’re trying to get at here, I
believe.

Mr. DUEHRING. Well, the use of the National Guardsmen to per-
form airport security was intended as a short-term expedient
means to accomplish, at federal expense, a requirement that was,
until mid-February, not the responsibility of any federal agency.

The Department of Defense does not think that federal funding
and a Presidential request changed this basic principle. When the
National Guard is ordered to duty by a governor to perform duties
in support of a State function under the command and control of
State authorities, Guardsmen are subject to the laws and protec-
tions afforded by that State.

We believe it should be up to the State legislature to determine
what civil liability protections it wants to provide its Guardsmen
knowing that these protections may impose burdens on other citi-
zens of the State. For example, a State legislature may decide to
provide a different package of civil liability protections than that
provided to active duty servicemembers by the Soldiers’ and Sail-
ors’ Civil Relief Act because it has determined that service within
the State does not affect fulfillment of civil obligations in the same
way that active service, usually out of State or overseas, does.

Mr. SIMPSON. Mr. Reyes.
Mr. REYES. I’m counting to ten. You know, it seems to me that

a fundamental part of the reason for the Department of Defense to
exist is to protect the personnel that comprise the Department of
Defense. How many of our men and women would be willing to
lend service under the reserve component if they are being treated
differently, under different programs, under different States?

What I think makes sense is to be able to provide the same kind
of protection and the same kind of benefits to everyone because
they are wearing the same uniform. We talk about that on this
committee repeatedly, that when you put on the uniform of one of
our military services, you represent this country. This is the United
States Department of Defense. What we’re trying to do here is
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make sure that all of our men and women in uniform are covered
by this umbrella.

You know, the other thing that I would strongly urge the Depart-
ment of Defense to recognize is this is a different world. I don’t
know how many times our current Commander in Chief has to say
that. We are living under very different circumstances today. For
you to sit there and tell us that States perhaps have a philosophy
that one needs more protection—one person serving in the Re-
serves need more protection because they have served out of State
and overseas just belies what our President is saying about the
threat to our homeland. We need to recognize that.

You know, when I hear you talk about the fact that you’re en-
couraging or maybe we ought to encourage the States to pass their
respective packages of protection for their respective citizens, and
then you say 22 have already passed, with 12 passing similar type
packages of benefits—one of the fundamental and inherent rights
of a military person, I think, is the ability to be treated the same
whether they serve in Utah, Idaho, Texas, Florida, New York, or
any of the States or territories of this country, because they all re-
spond to the same challenge. They all, under today’s world and to-
day’s threat, are responding to the same threat against our home-
land.

I find it incredible, Mr. Chairman, that we can’t seem to utilize
common sense in this thing. And I find it very disappointing that
the Department of Defense, which theoretically ought to be stand-
ing up for the men and women that comprise the defense of this
country, are taking issue with interpretation.

When we talk about Section 105, clearly I think it’s an issue of
interpretation. I mean, you’ve got a copy there beside you of the
American Forces Information Service that essentially gives a syn-
opsis of the kinds of protections that are available under this provi-
sion. It’s not rocket science. It’s putting together a pamphlet or a
handout that is authoritative because it comes out of DOD, that is
official because it comes out of DOD.

Websites are a dime a dozen on the Internet. And anybody that
has an axe to grind can put stuff up there. But when we include
Section 105 that says please provide the information to the men
and women in uniform that are going to possibly have to rely on
it for their own information and protection, it’s not something that
hasn’t already been done by other people. But it is something that
would give it the authority of DOD, that would give it the protec-
tion of being an official document that is presented to somebody
who is coming into the military for the first time. That’s all we’re
asking.

I don’t think it’s complex. I don’t think it is something that—lis-
ten, I’m a veteran. I remember going into basic training corps. You
are bombarded with so many things, including different pamphlets
that are provided to you on what to do if there’s a gas attack, what
to do if there is a nuclear attack, and all those kinds of things. If
you can do that, why can’t you do this? I mean, we are provided
that kind of information already when you go into basic training.
This is yet one more thing that is critically essential to the men
and women who wear uniforms.
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I don’t understand the objections by DOD that I think are pretty
straightforward and simple on the part of the committee. I just find
it perplexing.

I don’t know if you’ve got any comment on that, but I hope I have
conveyed my dismay at the position that DOD is taking. It’s a new
world. The threat is to our homeland. I don’t think we should ever
rely on States to do the right thing when it is a federal mandate,
under federal law, that they are activated.

I don’t know if you have any comments.
Mr. SIMPSON. Thank you, sir. Mr. Miller.
Mr. MILLER. I think you’re probably going to get the same com-

ment from most people sitting up here today. And we all travel a
lot, as probably many in the audience do. As you travel from State
to State and you go through airports, you see people in uniform.
I dare say that nobody, except probably a select few, can tell the
difference as to who is standing there guarding that particular air-
port. They think, the traveling public, that those folks are part of
our military in one way, shape, or form.

In your comments, you have said that DOD supports encouraging
the States to do certain things. I was a member of the State legis-
lature in Florida. We did certain things in Florida. However, there
are those that do not get the same protection. And I think that
what we are trying to do here is at least set a minimum standard
of protection that these people, who are serving our country,
deserve.

And so, you now, for DOD to say push it down to the States, I
think the argument that’s being presented here is somewhat
flawed. As my colleagues have already said, we are in a different
time. Sunday morning at church I had a member of the Guard
come up to me in church and hand me a letter because he was
being asked to go back to airport duty again. And he was saying
he did not—he said ‘‘they’re being used for window dressing,’’ and
he went on and on and on and said ‘‘I’m not doing what I think
we should be doing.’’

So I think we’ve got a problem that’s simmering out there that
I don’t know if DOD really understands the gravity of the people
that are out there that are serving that may decide very shortly
that they do not want to re-enlist in one way, shape, or form, and
we are going to have a gap to fill. And as our strength has been
gutted over the last years of active duty men and women, Guard
and reserves have been asked to step into those voids. And if those
Guard and reserve people step out, the United States is going to
be standing there with very few people to do the job that we expect
them to do.

Mr. SIMPSON. Thank you, Mr. Miller. Mr. Evans.
Mr. EVANS. I agree with you that times have changed. And I

think that the military has to be more responsive to those changes
in the legal services that they provide to their men and women.

From my time in the Marine Corps I know that perhaps the most
used provision, at least as far as enlisted men were concerned,
dealt with delaying all types of civil court actions, such as bank-
ruptcies, foreclosures, and even divorces. And I bring the divorce
up because I don’t know who represents who in terms of getting ad-
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vice. A counselor has one approach to the husband, another to the
wife. Can you tell me what’s that about, how it works?

Mr. DUEHRING. I’m not sure of the details. I’m not sure if I un-
derstand completely the question exactly. Could you restate it, sir?

Mr. EVANS. Well, I’m asking—you know, there are two parties to
a divorce. Who would be helped by the legal services attorney?

Mr. DUEHRING. Be helped? Of course, the servicemember has ac-
cess to the family support system, the legal system. And any de-
pendent—whoever has the legal status of a dependent has the right
to contact the same agencies. Now whether that’s in their best in-
terest or how they would handle it, I’m not really in a position to
say beyond that. Certainly, initially, guidance is available both to
the servicemembers and the family members until——

Mr. EVANS. Are there no set rules regarding this, or no suggested
rules?

Mr. DUEHRING. I don’t have that information. I would have to
take that back and——

Mr. EVANS. Would you please do that? Mr. Chairman, I ask that
it be included in the record.

(Subsequently, Mr. Duehring provided the following information:)

LEGAL ASSISTANCE

Question: When a servicemember and spouse each seek military legal as-
sistance with a divorce, how is that situation handled?

Answer: Both the servicemember and the spouse are eligible for legal assistance,
which in divorce cases is usually limited to advice on the applicable law and process.
Legal assistance attorneys generally do not provide in-court representation in these
matters, but some assist with the preparation of court documents.

All legal assistance offices have procedures for avoiding conflicts of interest. At
a minimum, they involve screening clients and assigning them to different attor-
neys. Depending on the facts of a specific situation, a client may be referred to an
attorney in another military legal office or a reserve judge advocate. In divorce
cases, as with all conflict of interest cases, the second party to request assistance
would be the one referred.

Some legal assistance offices provide general information divorce briefings, with
the opportunity to schedule follow-on individual consultation with an attorney. Even
in those cases where one party must be referred outside of the office for individual
consultation, the general information briefing is available to both parties.

Mr. SIMPSON. Thank you, Mr. Duehring. I appreciate your testi-
mony today.

I would like to just point out, though, on Mr. Evans’ bill—and I
point this out for emphasis again—I guess it’s already been pointed
out—is that this covers individuals who have been called up for 30
consecutive days. And only if they are paid for with federal funds
for a contingency operation authorized by the President or Sec-
retary of Defense. This is not just because the governor wants to
call up somebody because they’ve got floods going on in the State
or whatever and they’re going to take care of those.

I think all of us would agree that these people, these National
Guardsmen that were called up to serve at airports, secure air-
ports, that was a national issue not a State issue. And to have
them also subject to all different protections depending on what
airport they were serving at just seems inconsistent to me. So I
hope you will take that under advisement when you re-examine
this.

Mr. DUEHRING. Thank you, Mr. Chairman.
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Mr. SIMPSON. Thank you. And I appreciate your testimony.
Thank you.

Would panel two please come forward.
Panel two is made up of representatives of military and veterans’

service organizations. Ms. Judy Wilson, Deputy Director, Govern-
ment Relations, of The Enlisted Association of the National Guard;
Mr. Bob Manhan, Assistant Director, National Legislative Service
for the Veterans of Foreign Wars of the United States; Mr. Richard
Jones, National Legislative Director for AMVETS; and Ms. Joyce
Wessel Raezer, Director, Government Relations, of The National
Military Family Association, who is here on behalf of Ms. Lilly S.
Cannon, Deputy Director of Government Relations.

Thank you all for appearing here today. If I have butchered your
names so far, I apologize. I’m not very good at that. I was never
much of a phonetic sort of guy. I appreciate you all being here
today. We will hold our questions until each of you have testified.

Mr. Jones.

STATEMENTS OF RICHARD JONES, NATIONAL LEGISLATIVE
DIRECTOR, AMVETS; BOB MANHAN, ASSISTANT DIRECTOR,
NATIONAL LEGISLATIVE SERVICE, VETERANS OF FOREIGN
WARS OF THE UNITED STATES; JUDY WILSON, DEPUTY DI-
RECTOR, GOVERNMENT RELATIONS FOR THE ENLISTED AS-
SOCIATION OF THE NATIONAL GUARD; AND JOYCE WESSEL
RAEZER, DIRECTOR, GOVERNMENT RELATIONS, THE NA-
TIONAL MILITARY FAMILY ASSOCIATION

STATEMENT OF RICHARD JONES

Mr. JONES. Mr. Chairman and Ranking Member Reyes, members
of the panel, thank you for the opportunity to testify before your
subcommittee on the two bills subject to this legislative hearing,
H.R. 5111 and H.R. 4017, bills to revise and amend the Soldiers’
and Sailors’ Civil Relief Act of 1940.

The Soldiers’ and Sailors’ Civil Relief Act was enacted by Con-
gress in 1940 to protect individuals called to active duty. It is in-
tended in large part to promote the national defense by suspending
enforcement of civil liabilities of servicemembers and to enable
servicemembers to devote their entire energies to freedom’s de-
fense. For example, the Act provides for forbearance and reduced
interest on certain obligations incurred prior to service and re-
stricts default judgments against servicemembers and rental evic-
tion of servicemembers and their dependents.

No one must doubt the worry and concern of Reservists or Na-
tional Guard when they are called to active duty. They wonder
about their jobs and whether their employment will still be avail-
able when they return to civilian life. They have questions about
losing seniority, health insurance and other benefits because of
their absence while serving their country.

Current law provides assurances our men and women in uniform
require. They are entitled under Veterans’ Readjustments Rights to
return to their jobs after honorable release from service if they
apply within 90 days of separation. They are also currently entitled
to be treated, for the purpose of seniority, as though they never left
their employment.
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One area overlooked is the case of a member of the National
Guard called to service under the direction of the President or Sec-
retary of Defense. H.R. 4017 would, under certain conditions, cor-
rect this deficiency for members of the Guard. It will pull members
of the Guard under protection of the Soldiers’ and Sailors’ Civil Re-
lief Act and thereby include them as well under the provisions con-
templated in H.R. 5111, the Servicemembers’ Civil Relief Act.
Clearly this type of action is appropriate and timely.

When an individual is called into Guard duty, his earnings may
be reduced by considerable amount. And as a result, the individual
may not be able to meet car, mortgage or personal loan payments.
Take, for example, a member of the Guard or Reserves making
$55,000 with a wife and two children. When called to active duty,
his salary can be reduced up to 50 percent. How is he going to con-
tinue to pay rent, support his family while on active duty?

The answer is simple. He can’t, not without the protections pro-
vided under this act and the update provided in the legislation be-
fore the panel today. For example, H.R. 5111 would adjust the
rental cap on eviction protection. Under current law, this protection
applies only in cases in which the monthly rent is not more than
$1,200. H.R. 5111 lifts the cap to rents not exceeding $1,700, a
more generous protection. Considering the rent paid even by a fam-
ily of three or four for standard quality rental housing, especially
in high-cost areas, the current ceiling is unrealistically low.

AMVETS supports these measures. We call on Members of Con-
gress who recognize the potential for Reservists and guard finan-
cial hardship to move this measure forward expeditiously. We need
to ensure that civil protections for members of the Reserves and
Guard reflect current economic realities. And we need, as well, to
send a clear message that the difficult work of these individuals is
not taken for granted or gone unnoticed.

AMVETS appreciates the opportunity to appear before you today.
And we thank you for your vigilance in improving benefits and
services to veterans and their families.

[The prepared statement of Mr. Jones appears on p. 137.]
Mr. SIMPSON. Thank you. Appreciate that. Mr. Manhan.

STATEMENT OF BOB MANHAN

Mr. MANHAN. Thank you, Mr. Chairman, members of the Com-
mittee. The VFW considers it an honor and privilege to participate
in this very important hearing today. My written testimony I know
is already part of the record. I’ll address just the highlights of the
two bills in chronological order.

First is Mr. Evans’ bill, H.R. 4017. The long title is Soldiers’ and
Sailors’ Civil Relief Equity Act. It’s the sixth word in that title, eq-
uity, that the VFW absolutely, unconditionally supports to enact
federal legislation.

There is no reason to discriminate or differentiate between Na-
tional Guard personnel that may be called up under title 32, USC
today at the discretion of the President or the Secretary of Defense,
as authorized in bill H.R. 4017 to receive the financial assistance
and protection that the present Soldiers and Sailors Act of 1940 al-
ready provides to National Guard personnel activated under title
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10, USC. So this is an expansion of coverage. We absolutely sup-
port it.

The other bill is 5111, which would be the new Soldiers’ and Sail-
ors’ And Airmen’s Act, now called Servicemen’s Civil Relief Act.

First of all, we compliment you and your staff. We know it must
have been a very technical and rather complex administrative re-
write of a law that is 60 years old with many, many case amend-
ments to it. Probably if all of the legislation were laid end to end,
it would cover about 300 pages of text in title 50, USC.

The VFW strongly supports bill H.R. 5111 primarily because it
will clarify definitions and expand protections.

With that, Mr. Chairman, I will close our verbal portion of the
statement and will be very glad to answer any questions you or
any member of the Committee may have. Thank you.

[The prepared statement of Mr. Manhan appears on p. 141.]
Mr. SIMPSON. Thank you, Mr. Manhan. Ms. Wilson.

STATEMENT OF JUDY WILSON

Ms. WILSON. I am grateful to have this opportunity to express
the views of the Enlisted Association of the National Guard of the
United States concerning H.R. 4017 and H.R. 5111.

The National Guard has recently been called, more than any
time in history, to provide peacetime and combat-ready support for
contingencies around the world. Add to that the new homeland de-
fense mission, and it becomes clear that the National Guard will
continue to be called to contribute to this Nation’s defense.

Reserve Component servicemembers have been asked to shoulder
a greater share of responsibility for defending the Nation’s security
at home and abroad. We now have more than 80,000 National
Guard and Reserve troops on active duty to perform vital homeland
defense mission, guarding airports, nuclear facilities, border cross-
ings, and other potential targets of terror across the country.

The SSCRA was passed by Congress to provide protection for in-
dividuals called to active duty in any of the military services. It
suspends certain civil obligations to enable servicemembers to de-
vote full attention to duty. It protects the individual and his or her
family from foreclosures, evictions and installment contracts for the
purpose of real or personal property if the servicemember’s ability
to make payments is materially affected by the military service.

The SSCRA entitles a person called to active duty to reinstate-
ment of any health insurance that was in effect if it was termi-
nated during the period of service. It also protects the
servicemembers against termination of private life insurance poli-
cies during the term of active service.

Currently, the SSCRA only covers members of the National
Guard called to active duty under title 10, United States Code.
Guard members and Reservists called to active service for Oper-
ation Enduring Freedom were called under title 10, United States
Code and, therefore, are entitled to all federal benefits including
protection under SSCRA. However, the majority of National Guard
members called to active service for Operation Noble Eagle were
called up under title 32, United States Code. Although they receive
most federal benefits, they do not qualify for protection under
SSCRA.
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EANGUS believes that all members of the National Guard per-
forming active duty service under title 32, United States Code sta-
tus in support of a contingency operation at the request of the
President should be entitled to protection under the SSCRA. And
EANGUS wholeheartedly supports H.R. 4017.

Those against adding protection for title 32 active duty will claim
that this is a State issue and that title 32 active duty is ‘‘State’’
active duty. There are two reasons this assertion is erroneous.
First, title 32 active duty is by definition federal active duty. Title
32 is federal law, not State. Yes, the governor has control, but
those men and women on title 32 active duty are being paid federal
dollars and receiving federal benefits and protections like the Uni-
formed Services Employment and Re-employment Rights Act
(USERRA). State active duty is regulated by the State and paid for
by the State.

Secondly, only Congress has the power to regulate commerce be-
tween the States. The argument goes that the States must enact
their own SSCRA laws to cover title 32 active duty. Many loans,
credit cards or other installment agreements originate in a State
other than that in the servicemembers resides. One State cannot
regulate the interest rates in another State. If the servicemembers
lives in Virginia, has a credit card from a company headquartered
in New York, a mortgage from a bank with headquarters in Iowa,
and a car loan from New Jersey, how will he be protected with an
interest rate cap in Virginia State law. He will not. All 50 States
would have to enact identical legislation if all National Guard
members were to receive equal protections around the country.

To have servicemembers suffer financially while 50 States and
four territories attempt to pass laws that mean nothing is neither
practical nor necessary. Congress has the power to remedy the situ-
ation immediately and appropriately.

EANGUS applauds the revisions in H.R. 5111 which increase the
dollar amount of rent for eviction protection. Changing the current
amount from $1,200 a month to $1,700 per month will keep up
with inflation and will afford added protection to the families of
military members who income would be adversely affected by mili-
tary service.

EANGUS is also glad to see that leases for personal property
were added. However, we recommend an additional section to allow
the termination of a motor vehicle lease when called to active duty.
Unlike a contract to purchase a motor vehicle, which eventually be-
comes personal property, vehicle leases rent the use of that vehicle.
If called to active duty, the lessee may not have the use of the vehi-
cle for a long period of time and will still be required to make the
payments on the lease. EANGUS believes that the servicemembers
should have the option to terminate a vehicle lease of called to ac-
tive duty for an extended period.

EANGUS also believes that the SSCRA should provide protec-
tions to individuals enrolled in colleges or institutions of higher
learning who are involuntarily called to active duty. Many colleges
do not give credit or refunds to those involuntarily called. Efforts
have been made to get higher learning institutions to provide relief,
and some attempts have been successful. EANGUS believes that
the currently military commitments warrant federal protection.
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The Army and Air National Guard are the United States’ first line
of defense against all enemies foreign or domestic. The men and
women of the National Guard have volunteered to serve their coun-
try. They serve proudly and willingly. Your support in adding these
provisions, as well as amending the SSCRA of 1940 to include title
32, United States Code will send a strong signal of support to our
servicemembers going into harm’s way in foreign countries and
here at home.

EANGUS appreciates the dedication and commitment of the
members of the subcommittee in protecting, defending and restor-
ing the benefits earned by those who have served our Nation in
peace and war. Thank you for the opportunity to submit testimony
on behalf of our membership.

[The prepared statement of Ms. Wilson appears on p. 143.]
Mr. SIMPSON. Thank you, Ms. Wilson. Ms. Raezer.

STATEMENT OF JOYCE WESSEL RAEZER

Ms. RAEZER. Thank you, Mr. Chairman, Ranking Member Reyes.
The National Military Family Association thanks you for this op-
portunity to testify on behalf of military families concerning bills
to strengthen and clarify the provision in the Soldiers’ and Sailors’
Civil Relief Act.

For more than 60 years, this act has helped to ensure that active
duty and reserve component servicemembers would not be finan-
cially penalized or lose important rights as citizens while serving
their country on military orders.

Today’s extraordinary operations tempo, punctuated by more fre-
quent deployments makes the SSCRA protections more critical
than ever. The changing demographics of the military with greater
diversity of family structures coupled with the increasing reliance
on reserve components make a critical evaluation of the protections
offered through the act a priority. NMFA thanks this subcommittee
for your leadership in addressing this priority.

As of July 17th, more than 82,000 National Guard and Reserve
members were on active duty to support our Nation’s security. Al-
though we have heard wonderful stories about how families have
supported each other and how service family support personnel
have worked to provide a safety net for these families, we’ve also
heard from the families about the frustrations when they find they
cannot find information about their benefits and protections or
when they find they can’t take advantage of those protections. H.R.
4017 will help address a significant cause of the frustrations expe-
rienced by families of one segment of the Reserve components, the
National Guard personnel called to active duty under title 32.

Although this category of Guardmembers receives some federal
benefits, they only receive the interest rate reduction and other
SSCRA protections if authorized under their State law and appar-
ently, then, if the State can enforce those provisions.

NMFA supports the provisions of H.R. 4017 as a means of miti-
gating some of the disparity experienced by title 32 National
Guardmembers called to federal service. We also believe that these
provisions should be incorporated into H.R. 5111, the proposed
Servicemembers’ Civil Relief Act.
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We thank the sponsors of H.R. 5111 for recognizing the need to
update the SSCRA of 1940 to reflect the needs of today’s military
force and to restate its provisions in plain language.

As stated in our written statement, we believe this bill as pro-
posed addresses many of the concerns of today’s military force and
their families.

NMFA especially applauds the provision and your statements
today that all persons in military service and those entering mili-
tary service should be provided in writing with an outline of the
benefits they are afforded by the act. We believe this information
should also be provided separately to servicemembers’ spouse, fam-
ily and/or legal representatives. Family members do not attend
those legal briefings on the SSCRA. A Guard family living in Idaho
where the member is a Virginia Guardsman serving in Afghanistan
isn’t going to have access to a military JAG office necessarily. They
need a fact sheet, something they can put in their important pa-
pers’ file that gives not only the outline of the act but the contact
information for where they can get additional help. This is very,
very important, and we do appreciate your advocacy for this kind
of information to all of our servicemembers and families.

Although many provisions of H.R. 5111 reflect the evolving needs
of today’s force, we do believe that more could be done to address
those needs and have, again, provided details in our written state-
ment.

Our biggest concern is that many financial commitments are
made jointly by the member and the spouse. Therefore, the mem-
ber can only be protected from financial harm if that protection ex-
tends to the spouse if necessary. NMFA is particularly grateful for
the expansion of the provision dealing with the termination of real
property leases to include permanent change of station, moves or
deployment order of 90 days. This provision would allow military
members to relocate their families if necessary when the member
deploys.

The many military families who jointly title vehicles in both the
servicemembers’ and spouse’s name without being aware of the tax
consequences will welcome the provision regarding taxes on per-
sonal property to include all forms of property owned by either the
servicemember or jointly by the servicemember and spouse.

Although some provisions in the act recognize the financial part-
nership of the military marriage, NMFA is concerned that other
provisions may not offer the complete protection needed by the
military family. We hope, for example, that provisions enabling
servicemembers to petition for adjustments in child or spousal sup-
port if the call to duty affects their ability to pay would not allow
the responsibility of those payments to be eliminated.

Section 205(b) allows actions against co-defendants who are not
in military service. Because NMFA is concerned that the spouse
could be included in this category, we support a modification to
state that proceedings against the spouse may be stayed when the
servicemember provides the preponderance of the family’s financial
stability.

Section 108 provides that a servicemembers’ application for pro-
tections under the act shall not adversely affect his or her future
financial liability. We believe this stipulation should also be apply
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to the spouse. The spouse should not be penalized because the
servicemember is deployed in support of our country’s national
security.

In conclusion, NMFA thanks the subcommittee for your leader-
ship and insight in making the Soldiers’ and Sailors’ Civil Relief
Act of 1940 easier to understand and, thus, to use. Military life has
changed dramatically since 1940. The benefits and protections
members and their family’s deserve must keep in step with the de-
mands we place on them. The more mobile and transitory military
requires more legal safeguards. Your actions will help to rebuild
military members’ and their family’s trust and eliminate some of
the stressors they experience while performing the critical task of
defending our Nation. Thank you.

[The prepared statement of The National Military Family Asso-
ciation appears on p. 147.]

Mr. SIMPSON. Thank you. Mr. Reyes.
Mr. REYES. Thank you, Mr. Chairman. I’ve got a couple of ques-

tions, one in particular to Ms. Raezer. Where you indicate the no-
tice requirement in H.R. 5111, as you stated, should be provided
to both the servicemember and the servicemember’s family, the
question I had was, are you aware of any other situations in which
the military service provides any kind of notification to members
of the servicemember’s family or legal representatives?

Ms. RAEZER. This is a battle that we’re fighting on a lot of fronts
in terms of healthcare benefits. We are encouraging it, and in some
offices we are seeing the need—we have encouraged Tricare con-
tractors, for example, to provide information to families. DOD, by
putting a lot of the information on the web, is recognizing that they
have to find other means of getting families, especially the Reserve
component families. This is something we’re seeing in bits and
pieces, but it’s very, very difficult especially for Reserve component
families. When you have active duty families who can all come in
to a pre-deployment briefing, they can get a lot of information
straight from the commander. But when you have Reserve compo-
nent families, it’s a lot harder and most of them don’t go to these
briefings or can’t go.

Mr. REYES. Thank you. And each one of you have been given a
copy of this information off the web for the American Forces Infor-
mation Service. The question I had, if you’ve had a chance to
glance at it, in your respected opinions, would the kind of informa-
tion provided in this handout that was printed off the web regard-
ing the Soldiers’ and Sailors’ Civil Relief Act document, does it ade-
quately meet the informational needs of our servicemembers, in
your opinion?

Ms. RAEZER. I’ll go ahead, because I’ve used this. I give this to
families, but I do add some more information contact to attach to
this. I think this kind of summary is very useful because it raises
the awareness. This is the kind of thing I would hope those parents
of a single service member would have as they face dealing with
that servicemember’s financial issues while they are gone.

This is what they need. They don’t need a lot of details to start
off. They need the basic facts, and then where do you go to get
help.
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Mr. JONES. Mr. Reyes, absolutely. Taking a look at this layout,
the bullets are just enormously interesting. This attracts you right
way, reduced interest rates on mortgage payments for instance. If
I’m in the service and my salary’s been cut 50 percent; those points
are very attractive. Look at these bullets, reduced interest rate on
credit card debt, protection from eviction. I’d look at this and say,
‘‘Thank you very much.’’ It’s a very attractive summary, and it
would catch my eye immediately. Frankly, I’d mail it pretty quickly
to the one who is in charge of my wallet—my wife. (Laughter.)

Mr. SIMPSON. Anybody else?
Mr. MANHAN. Mr. Reyes, the VFW agrees, we should always

have this type of information available. Several decades ago, right
after the Korean War, President Eisenhower insisted that every
person on active duty carry what we used to carry a Code of Con-
duct card. It was a tri-fold card. All military recruits could have
something like this issued as a handout when the active duty per-
son goes through basic training. And later, upon reassignment to
any major command, that command could republish the same thing
to update the legal staff and the local phone number. Also, today
because we have the electronic individual personnel record why
not, have a copy of this same information sheet there? Upon being
deployed, whether it’s active duty or in the Guard, the critical as-
sistance information is automatically printed out for each person.
Because there is some small slice of active duty people, primarily
the lower ranking people who are not married, their parents prob-
ably have their power of attorney. These parents would have no
knowledge of the Servicemen’s Civil Relief Act, and they certainly
would not have any idea where to obtain legal military staff assist-
ant to preclude financial problems.

In sum, the VFW strongly supports your idea. It is common
sense.

Ms. WILSON. I completely concur.
Mr. SIMPSON. Thank you.
Mr. Miller?
[No response.]
Mr. SIMPSON. Mr. Evans?
Mr. EVANS. None at this time.
Mr. SIMPSON. I thank you all for your testimony today. It’s very

beneficial as we work through this and make sure that we try and
improve this Act. Let the record reflect that I will submit post-
hearing questions to the Defense Department regarding life insur-
ance protections accorded mobilized servicemembers in H.R. 5111
and other matters.

If there are no further questions for this panel, they are excused.
If there are no further actions before the subcommittee, this hear-
ing stands adjourned until 10 a.m. tomorrow, when we will con-
tinue the hearings on these two important bills. Thank you.

[Whereupon, at 11:23 a.m., the subcommittee was adjourned.]
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H.R. 5111, THE SERVICEMEMBERS’ CIVIL RE-
LIEF ACT AND H.R. 4017, THE SOLDIERS’
AND SAILORS’ CIVIL RELIEF EQUITY ACT

THURSDAY, JULY 25, 2002

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON BENEFITS,

COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
334, Cannon House Office Building, Hon. Michael K. Simpson
(chairman of the subcommittee) presiding.

Present: Representatives Simpson, Reyes, and Evans.

OPENING STATEMENT OF CHAIRMAN SIMPSON

Mr. SIMPSON. Today is the second day of our hearings on H.R.
5111, the Servicemembers’ Civil Relief Act, and H.R. 4017, the Sol-
diers’ and Sailors’ Civil Relief Equity Act.

Our Nation’s active duty and activated reserve components con-
tinue to be involved in military actions against terrorism, both here
and abroad. H.R. 5111, the Servicemembers’ Civil Relief Act, a bi-
partisan bill, revises the Soldiers’ and Sailors’ Civil Relief Act of
1940.

H.R. 4017, the Soldiers’ and Sailors’ Civil Relief Equity Act, adds
coverage under SSCRA for those National Guard members who are
called up by the President or the Secretary of Defense under title
32.

Yesterday’s witnesses provided a wealth of information regarding
the National Guard component and brought forth the idea of fact
sheets for servicemembers regarding their SSCRA rights. I look for-
ward to hearing from each of you today.

Mr. Reyes?

OPENING STATEMENT OF HON. SILVESTRE REYES

Mr. REYES. Well, thank you very much, Mr. Chairman, and
thank you, again, for holding these very important hearings.

This is our second day, as you know, of hearings on H.R. 4017,
The Soldiers’ and Sailors’ Civil Relief Equity Act that was intro-
duced by our good friend and colleague, Congressman Evans, our
ranking Democratic member, and H.R. 5111, introduced by our
chairman, Chris Smith, to modernize the Soldiers’ and Sailors’
Civil Relief Act.

I want to extend a warm welcome to the second day of hearings
to all our panelists today, and thank all of our panelists for their
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hard work and insight into these very important matters for our
veterans and active duty personnel.

The information that we gather from the panelists’ testimony
today is highly important to this committee, and it will enable the
subcommittee to make informed decisions as we go about reforming
and updating the Soldiers’ and Sailors’ Civil Relief Act, and at-
tempt to bring equity to our title 32 National Guard members by
way of the same act.

As I said yesterday, Mr. Chairman, I support both of these bills
and look forward to a markup on them soon after the recess. And
again, I thank you for holding these hearings.

Mr. SIMPSON. Thank you. Will the first panel please come for-
ward? Mr. Robert Hirshon, the president of the American Bar As-
sociation, and Mr. Eugene Fidell, attorney at law.

Mr. Hirshon, I appreciate your being here today. It’s nice to have
the president of the American Bar Association, an important orga-
nization in this country, here today to testify on these bills. If you
would like to introduce the other individual at the head table, we
would be welcome to have him here. Thank you.

Mr. HIRSHON. I would be glad to do so, too. On my immediate
left is Brig. Gen. David Hague, who is the chair of our standing
committee on legal assistance to military personnel.

And to my right is a gentleman whom I have just met, and his
name is Eugene, Gene Fidell, who is a private practitioner in
Washington, DC, an expert on military matters.

Mr. SIMPSON. All right. You may begin when you are ready.

STATEMENTS OF ROBERT E. HIRSHON, PRESIDENT, AMER-
ICAN BAR ASSOCIATION, ACCOMPANIED BY BRIG. GEN.
DAVID HAGUE, CHAIR, COMMITTEE ON LEGAL ASSISTANCE
TO MILITARY PERSONNEL, AMERICAN BAR ASSOCIATION;
AND EUGENE R. FIDELL, ATTORNEY AT LAW

STATEMENT OF ROBERT E. HIRSHON

Mr. HIRSHON. Well, thank you very much, Mr. Chairman and
members of the subcommittee. I am Bob Hirshon, and I am presi-
dent of the American Bar Association.

First of all, I want to thank you. Indeed, I want to commend you
for holding hearings on this issue, of which we believe, in the
American Bar Association, is of absolutely essential and vital
importance.

We support provisions in the Servicemembers’ Civil Relief Act,
H.R. 5111, and the Soldiers’ and Sailors’ Civil Relief Equity Act,
H.R. 4017, and we believe they are going to provide much needed
clarification and modification of the original Soldiers’ and Sailors’
Civil Relief Act of 1940, which I will be referring to as the Act.

The American Bar Association, which has over 400,000 members,
and as such, is the world’s largest professional association, has a
history of partnering with the Armed Forces that dates back to the
1940s. Indeed, to the early 1900s.

For example, we successfully advocated to allow civilian lawyers
to provide free legal services to those in the military, and we suc-
cessfully lobbied for increased recognition and uniform procedural
methods for the execution and recognition of military wills.
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In response to the terrorist attacks of September 11th that
claimed the lives of thousands of innocent Americans, our fellow
citizens, we mobilized to provide free legal assistance to the reserv-
ists and their families who had been called to active duty around
the Nation.

But unfortunately, as this committee and you, as the chair, rec-
ognize, our homeland security is still at issue, and we are still in
a time of conflict. And as a result, we believe that we must provide
protection for our servicemembers who risk their lives every day in
order to protect their fellow citizens.

There are approximately 1.4 million servicemembers and 80,000
reservists currently serving on active duty, many of whom have
families. It is imperative to our homeland security that these brave
men and women devote their full and undivided attention to their
military duties.

The congressional intent behind the act and, indeed, today, is to
give our servicemembers peace of mind by granting special protec-
tions to their rights and property interests while they serve their
country.

Since 1918, the Act has assisted servicemembers and reservists
on active duties and their families by temporarily suspending or
postponing civil proceedings that might prejudice their civil rights.
The Act ensures that a servicemember will not be at a disadvan-
tage—and that’s what we are talking about, leveling the playing
field here—in defending a civil action, due to his or her military
service.

It is important to note that although this hearing is held by the
House Veterans’ Affairs Committee Subcommittee on Benefits,
Congress enacted this Act to provide protections for
servicemembers, and as I stated, to level the playing field, rather
than providing extraordinary or special benefits to our members of
service.

The Act currently applies to any person in military service. Mili-
tary service is defined as someone who is active on federal duty
under title 10 of the U.S. code, with any branch of service, as well
as any member of reserves on active duty. But in response to Sep-
tember 11th, many of those in the National Guard are performing
important full-time functions, such as airport installation security,
pursuant to sections 502(f) of title 32.

Currently, the Act does not provide protection to such Guards-
men. However—and I want to state this unequivocally—the Amer-
ican Bar Association supports the expansion of such protections,
because we believe that these men and women are performing im-
portant functions that warrant such recognition and protection,
and differentiating the Guardsmen is really creating a distinction
without a substance.

Our position is consistent with section 2 of H.R. 4017 that would
extend the Act to the Guardsmen called to active duty for a period
of more than 30 consecutive days, pursuant to 502(f) of title 32.
What we are recommending to you today, Mr. Chair, is that you
consider amending H.R. 5111, in order to achieve the exact same
objective, in making the two acts consistent.

With regard to the rent ceiling and eviction proceedings, the Act
provides that if a servicemember is renting property for $1,200 or
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less per month, and those premises are used chiefly for dwelling
purposes by the spouse or children, or other dependents of a person
in military service, the landlord must obtain a court order—a court
order—to evict those people.

However, the court can allow the eviction to stay if the court
finds that the ability of the tenant to pay the agreed rent is not
materially affected—or allow it to go forward, rather—because of
lack of pay, or same amount of pay. In addition, the court may
delay the eviction proceeding.

So basically, what we are saying is the court has the ability to
take a look at the situation, and make a decision, based upon the
facts.

The $1,200 rent level has remained constant, however, since
1991. And over the past several years, the cost of housing has in-
creased significantly around the country. That’s why we support
the increase to $1,700.

But again, we go a little bit further, and with due respect, sug-
gest that you consider amending the Act so that not only is it tak-
ing into account a more realistic level of $1,700, but we would also
suggest that maybe we ought to tie it to some sort of cost of living.
And so we would recommend amending the section to provide an
escalator provision.

With regard to the stay of proceedings, we think that we must
continue to allow the stay of proceedings, and we believe that the
petition for stay of proceedings, pursuant to the Act, should not be
construed as an appearance before a court for any purpose.

And we are very concerned about that, because some courts have
taken the position that if you come before, then you have appeared
before it, and then if there is a default judgement entered, you
don’t have the right to lift that default judgement. I think we need
to clarify that within the Act, and I note that this amendment at-
tempts to do so.

With regard to administrative proceedings, we think that the Act
should be applied to the administrative proceedings, and we note,
again, that this is the intent of the bill, and we are supportive of
that.

In conclusion, let me simply state that the revision of the Act is
an urgent issue. It should be addressed as soon as possible. We
think that you have a great opportunity, an important opportunity
to make some changes in an Act which, in 84 years, has remained
unchanged, pretty much, and obviously, a lot has happened during
that time.

As John Wigmore, author of ‘‘Wigmore on Evidence’’ once stated,
‘‘You know, we tell our soldiers, ’You drop everything you have, you
drop your relations, drop your business affairs, all the property,
you drop everything, and we are going to take you, and perhaps we
are going to take your life.’’’

We think that this act and these amendments, as proposed, will
provide our servicemen and women with the support that they so
desperately need. Thank you very much for allowing me to testify.

[The prepared statement of Mr. Hirshon appears on p. 154.]
Mr. SIMPSON. Thank you, Mr. Hirshon. Mr. Fidell.
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STATEMENT OF EUGENE R. FIDELL
Mr. FIDELL. Good morning, Mr. Chairman, members of the sub-

committee. My name is Eugene Fidell, I am a lawyer in private
practice, here in Washington. I am with Feldesman, Tucker, Leifer,
Fidell & Bank.

Ordinarily, what witnesses before congressional committees do
when they start their testimony is they throw a few garlands at the
members who are presiding at the session, and thank them for tak-
ing the time from their schedule as to attend to business in this
fashion. I, needless to say, will hereby do that, but I would also like
to throw a garland to the gentleman to my left.

Bob Hirshon’s term as president of the American Bar Associa-
tion—he doesn’t know I am about to say this—is expiring, I think,
on the occasion of the annual meeting that is upcoming. Bob has
done a fabulous job—I speak now as just a member of the ABA—
and he is going out in a blaze of glory, and I think his taking the
time from his schedule to be here is really in keeping with the
highest tradition of the American Bar. I would just like to offer
that for the record.

I would also like to mention that accompanying me today is my
daughter, Hannah, who is 16. She is going into her senior year in
high school. This is the first congressional committee hearing that
she has attended. She is working in politics this summer, and I
hope this affords her a great insight into how the legislative proc-
ess works in a democracy.

Mr. SIMPSON. Hannah, raise your hand. Welcome.
Mr. FIDELL. Thank you, Mr. Chairman. I have testified in the

past on proposed amendments to what has been called the Soldiers’
and Sailors’ Civil Relief Act of 1940. In fact, in going through my
treasure trove, I found the hearings from April 29, 1992. I think
the next time I testify on this subject, I will probably have to be
wheeled in, but it’s a privilege to come back a second time on the
same legislation.

As my prepared testimony indicates, I have been counsel in liti-
gation involving the Civil Relief Act—specifically, a District of Co-
lumbia Circuit case called Detweiler v. Pena.

I appreciated the opportunity to study H.R. 5111, and I would
like to compliment the subcommittee for undertaking this effort.
The Act has never been the kind of legislation that makes lawyers’
pulses quicken. I will be a little surprised if there is much press
coverage of today’s hearing. But it does remain terrifically impor-
tant to military personnel, and this is increasingly so, given the
tempo of military operations we are currently seeing, and unfortu-
nately, that we can expect to see in the foreseeable future.

Military personnel, both active duty and reservist called to active
duty, and I might add National Guard, have to have assurance that
their affairs will not become hopelessly tangled in their absence,
while protecting our Nation.

In this regard, I hope the subcommittee will give favorable con-
sideration to the other pending proposal, H.R. 4017, which would
extend the protection of the Act to National Guard personnel who
are called to active duty for periods of 30 consecutive days or more.

As we come increasingly to rely on the Guard, and if the Guard
is to remain a competitive option for those of our fellow citizens
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who volunteer to help the Nation, this kind of equitable measure
has to be put in place.

I hope H.R. 5111 is reported out and passed in the form in which
it was introduced, plus the equity provision to which Mr. Hirshon
and I have been referring. The legislation does what needs to be
done, it doesn’t try to upset the balance that has been established
in years past. And beyond this, I would encourage the subcommit-
tee to continue to keep an eye on how the legislation works in
practice.

All too often, Congress launches a measure on the legal sea, and
then puts it entirely out of mind until some crisis emerges. I cer-
tainly don’t think Congress should be taking the Civil Relief Act’s
temperature every Monday and Thursday, but I do hope this sub-
committee, at least, will retain a sense of ownership over the stat-
ute, and keep an eye on its brainchild at suitable intervals.

Thank you, Mr. Chairman, for the opportunity to present these
remarks. It is a pleasure to appear before any committee of the
Congress, and I would be happy to entertain any questions you
have.

[The prepared statement of Mr. Fidell appears on p. 159.]
Mr. SIMPSON. Thank you both for being here. It is, I think, a

demonstration of the importance of this hearing that the president
of the ABA would be here to testify, so I certainly do appreciate
your being here.

Your suggestion, Mr. Hirshon, on indexing the maximum rent
level by section 301 of H.R. 5111 is a good one. And in fact, the
subcommittee staff has been working for quite some time on a pro-
vision to do just that and we hope that when we go to full markup,
we will be able to have an indexing provision in there, so I appre-
ciate your comments on that.

On page 4 of your testimony, you state that a servicemember’s
request for a stay has been considered by some courts as an ap-
pearance for jurisdictional or other purposes, and that such a result
is contrary to the SSCRA, or the Act—I like the way you put that,
I don’t have to say that all the time—the Act’s clear intent.

I certainly agree that such a result is contrary to the intent of
the Act. Does section 202(c) of H.R. 5111 adequately address this
issue by providing that an application for a stay under this section
does not constitute a waiver of any substantial or procedural de-
fense, including a defense related to the lack of personal jurisdic-
tion?

Mr. HIRSHON. Yes, sir. I believe it does. But let me tell you that
I am a practitioner in a rural state, the State of Maine. And I go
off to local county judges and district court judges, and I would be
a little more comfortable if there was a statement as part of legisla-
tive history with that, with the intent.

And what this amounts to is a special appearance, which is a
phrase, or term of art used by lawyers, a special appearance, which
all judges know means does not amount to a general appearance,
and an acceptance of the court’s jurisdiction.

Mr. SIMPSON. Mr. Fidell?
Mr. FIDELL. Mr. Chairman, for a court to rule that the act of ap-

plying for a stay constitutes an entry of appearance is a perversion
of the purposes of the Civil Relief Act. And I think the legislative
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history can productively make it perfectly clear, as the language of
the measure does, I think, that simply invoking the statute does
not, itself, constitute subjecting oneself to the jurisdiction of a trial
court.

Mr. SIMPSON. Thank you. For both of you, the committee wants
to make it crystal clear that the provisions of the Act apply to ad-
ministrative, as well as judicial, actions. H.R. 5111 says so in sec-
tion 102, but is the drafting throughout this bill adequate to reflect
its applicability to administrative actions?

Mr. FIDELL. I believe it is, Mr. Chairman.
Mr. HIRSHON. And I agree with that.
Mr. SIMPSON. Thank you.
Mr. HIRSHON. I’m comfortable.
Mr. SIMPSON. The Department of Defense has suggested that it

would be desirable to include in H.R. 5111 a definition of the term
‘‘materially affected,’’ which is a test that appears in many of the
provisions of the Act but which is not defined by the Act.

For example, ‘‘A servicemember must show a material affect from
the military service on the servicemember’s ability to appear in
court.’’ If the servicemember is applying for a stay, should the
meaning of the term ‘‘materially affected’’ be expressly defined, or
should it be left to the judicial interpretation?

Mr. HIRSHON. Our committee looked at that, chaired by Brig.
Gen. Hague, and came to the conclusion that it was not necessary.

Mr. FIDELL. I agree with that. It seems to me ‘‘material affect,’’
like ‘‘reasonable doubt,’’ or ‘‘a reasonable person,’’ is broad and an
intentionally malleable term. And I think you need that kind of
flexibility in a statute that really cuts across all of American litiga-
tion, and a lot of administrative matters, as well.

You don’t want something that could be potentially a cause for
frustration of the purposes of the statute, and I think you would
be doing that if you pick out and define it. I would rather leave it
flexible and trust to the good sense of the people—the judges and
the administrators—who are going to be on the receiving end of
these requests.

Mr. SIMPSON. Mr. Hague, would you care to comment on that?
Gen. HAGUE. Usually it is just a function of reduction in income

as a result of military service. That is usually what ‘‘material af-
fect’’ means. Sometimes it means inaccessibility of the servicemen
to the court process.

But, as Mr. Hirshon mentioned, in our review of it, the commit-
tee on legal assistance for military personnel’s review of the issue,
it seems better to leave it out and allow the court to determine
what material affect is. We have had success with that in the past.
I have every reason to believe we will have it in the future.

Mr. SIMPSON. Thank you. Again, I appreciate your testimony, all
of you, being here today. It is very important to this subcommittee.
And I agree with you, this is something that the subcommittee
needs to keep an eye on, and the implementation of it as it goes
forward, and take some ownership of this Act. So I appreciate your
testimony very much.

Mr. Reyes?
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Mr. REYES. Thank you, Mr. Chairman. I don’t know if our rank-
ing member has a—do you have an opening statement, or any-
thing?

Mr. EVANS. I would just like to include it in the record.
Mr. SIMPSON. The gentleman’s statement will be included in the

record.
[The prepared statement of Congressman Evans appears on p.

124.]
Mr. REYES. Thank you, Mr. Chairman. I had one question on sec-

tion 202. Should we include in the—under that section—the term
‘‘special appearance,’’ and specifically include the term ‘‘special ap-
pearance’’?

Mr. HIRSHON. I would be more comfortable with the inclusion of
‘‘special appearance,’’ either within the Act, or through legislative
history. But at some point—as I say, I know I go off into the coun-
ties, and I argue with some judges who just look at this as if it
was, you know, some foreign language.

And it is very, very helpful to give them code words that they
understand, and that they work with, rather than having to
argue—and I think Gene is absolutely right, you know, it’s appar-
ent to all of us, but we then have to make an argument that we
prefer, quite frankly, not to have to make.

Mr. REYES. Very good. Thank you very much. The Department
of Defense has suggested that states be encouraged to pass individ-
ual acts to provide protection to members of the Guard serving
under title 32 of the United States Code. Other witnesses have tes-
tified that a federal law is needed to protect these servicemembers
in order to address interstate commerce issues such as interest
rates paid to out-of-state lenders.

I was curious to get your opinion as to the effectiveness of a fed-
eral requirement, rather than leaving it up to the individual
States.

Mr. HIRSHON. We certainly would not discourage individual
States from passing legislation, but we don’t think that should be
to the exclusion of federal legislation. Indeed, I hope I made it clear
that we feel very strongly that we need federal legislation to bring
uniformity to this area, and to take care of some of the interstate
commerce issues which States cannot deal with, constitutionally.

Mr. FIDELL. Of the practical wisdom of extending this to the Na-
tional Guard and doing it in an across-the-board fashion, I don’t
think anybody could disagree with the wisdom of that end product.
The question is, can Congress do it?

I have thought, over the relatively short time that I have been
aware of this issue, is there some possibility here of a constitu-
tional question? Could this be beyond the power of Congress? I
have concluded that there is no doubt whatever that Congress has
authority, whether under the national defense powers or under the
commerce power, to achieve this end.

Congress has the authority and has exercised its authority. All
you have to do is take title 32 off the shelf. Congress, for centuries
now, has been passing laws with respect to the militia. And here
you are talking about an integrated national defense package. You
can’t disconnect any element of it. You cannot sort of put your
hand over one eye and pretend that the National Guard, the un-
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federalized National Guard, is not there. They are all integrated,
it’s all an organic whole, and to not have that in place, or to have
some doubt about Congress’s authority, I think, is very misplaced.

Mr. REYES. Thank you. The other issue that I would like for all
of you to give us an opinion on is the fact that the Department of
Defense has opposed requiring written notice of the provisions of
the act.

I would like to know, in your opinion, would compliance with the
notice require a mandate where the Department of Defense has the
interpretation that it would require handing out to everyone a list
of the many provisions of this lengthy law? Or, would just a
summary of the most relevant provisions meet the statutory
requirement?

Mr. HIRSHON. It seems axiomatic to me that if you are going to
create a law which creates benefits and creates rights, that you
ought to notify those individuals of the rights that you are creating,
and the benefits.

I mean, the intent is to provide the benefits, not just to pass a
law and say, ‘‘Ha, ha, we have done something.’’ You want people
to actually feel some substance.

I would like to, if I may—because we discussed this issue last
evening—and ask the brigadier general to talk about what I under-
stand is the very easy and simplified mechanism for which this in-
formation could be passed on to members of the National Guard
and military, if I may.

Mr. REYES. Of course. Gen. Hague?
Gen. HAGUE. The conversation that Mr. Hirshon is referring to

is mention of the requirement under the Uniform Code of Military
Justice that all of our people, when they come on board, receive a
briefing on it. There is an entry made in their service record book
to that effect, that on a certain day they were told about the rules
they have to live by, and so forth. That same process could be fol-
lowed with notification about Soldiers’ and Sailors’ Civil Relief Act.

But I suspect that it’s the mile-long screwdriver concern that the
Department of Defense has, that they are being kind of microman-
aged on the issue. They certainly would do this in its own way,
through a variety of means, through their legal assistance program,
through their base newspapers, through a number of means that
exist that, routinely, they pass this kind of information to people.

But that being said, it’s a fairly easy—I know it is identified as
an administrative burden, but it’s a fairly easy, from my experi-
ence, administrative burden to meet.

Mr. REYES. Thank you. Mr. Fidell, do you have anything?
Mr. FIDELL. I do have something to add. Gen. Hague is abso-

lutely right. The punitive articles of the UCMJ are required to be
brought to the attention of GIs within 14 days of initial entry on
active duty.

And there are other Acts of Congress which call for, for example,
posting of various notices. I think the EEOC provisions and whis-
tle-blower provisions have to be posted in places of employment
with more than a certain number of employees.

The key thing is that the affected people—the beneficiaries of the
statute—ought to have some reasonable shot at actual knowledge
of this. As citizens, we are all charged with knowledge of every-
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thing that is in the U.S. Code, but none of us actually knows that.
You may, I don’t.

So, the question is, as a practical matter, how best to do that
with quite young people who may not be schooled in the ways of
the world, the ways of commerce, the ways of courts, the ways of
agencies that can affect their lives. I would expect that the Defense
Department and the services, that have very robust legal assist-
ance programs, to get creative and effective and find ways to do
this.

What breaks my heart as a practicing lawyer—because my law
firm represents a lot of people who are either in or have been in
the military—is when people come to you and something has hap-
pened when they are 18 or 19, and it’s just gone totally off the
tracks, and it is murder to repair.

So the point is that an ounce of prevention can be so terribly im-
portant here. If we can get that ounce of prevention out to the pa-
tients, so to speak, out to the GI and out to the junior sailor at the
front end by calling it to their attention in some way, that will be
great. It will solve a lot of problems that could otherwise drive you
crazy a year or two or three or four down the road.

Mr. REYES. Thank you very much. The only other thing that I
had, Mr. Chairman, is a note here from one of the observers out
in the audience that wanted us to take note that Mr. Fidell is a
brilliant attorney, signed Hannah. (Laughter.)

Mr. FIDELL. I am going to ask my daughter to come with me to
court next time.

Mr. SIMPSON. Thank you, Mr. Reyes. Following up on what Mr.
Reyes was talking about, some of the testimony yesterday from the
servicemembers’ families organizations suggested that the families
be notified of these benefits, also.

Because sometimes you have a young, single individual, his par-
ents are at home and really taking care of the financial situation
for this individual, and other times their spouses don’t know of
these benefits, and so forth. And if many of them are like me, my
spouse—you know, I don’t know even where I bank, or what the
balance is. All I know is that when they call me and tell me that
I am out of checks, or whatever—but my wife does all of that, be-
cause she is much smarter than I am.

So, it would be good, I think you’re absolutely right. We have an
obligation, if we’re going to pass a law, to notify those individuals
of what the benefits of the law are that we passed. I have a hard
time understanding the Department of Defense’s opposition to this,
I guess.

Mr. Evans?
Mr. EVANS. Nothing.
Mr. SIMPSON. I thank you all for being here today. This is an im-

portant Act, and we will continue to work on it, and I appreciate
your suggestions and comments on that.

And Hannah, have a good time. Thank you for being here today.
The panel is dismissed.
[Recess.]
Mr. SIMPSON. Good morning. Mr. James Murphy, the chairman

of the Mortgage Bankers Association of America, Dr. Henry
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Desmarais, senior vice president of the Health Insurance Associa-
tion of America.

Thank you both for being here today. Again, if you would try and
hold your oral comments to around 5 minutes, we will include your
complete written statement for the record. I appreciate the time
that each of you have taken to be here today, and we will save our
questions until after both of you have testified.

Mr. Murphy.

STATEMENTS OF JAMES M. MURPHY, CHAIRMAN AND CEO,
NEW ENGLAND REALTY RESOURCES, INC., ON BEHALF OF
THE MORTGAGE BANKERS ASSOCIATION OF AMERICA; AND
HENRY R. DESMARAIS, SENIOR VICE PRESIDENT OF POLICY
AND INFORMATION, HEALTH INSURANCE ASSOCIATION OF
AMERICA

STATEMENT OF JAMES M. MURPHY

Mr. MURPHY. Well, thank you very much for the opportunity to
testify on these bills. I am chairman of the Mortgage Bankers Asso-
ciation of America, and a small businessman who runs his own
mortgage banking firm in Boston, Massachusetts.

The MBA currently has 2,600 member firms, employing approxi-
mately 350,000 people in this country. And last year, we provided
over $1 trillion in mortgage debt to Americans.

We are supportive of SSCRA and both of these bills. In fact, we
have gone so far on several occasions as to run ads in military pub-
lications and The Washington Post, notifying military personnel of
their rights under the Act, and asking them to contact their lend-
ers when they proceed to active military duty.

What I would like to take just a couple of minutes to do today
is kind of put today’s environment in context, and I would like to
do that with some personal notes. When my dad came back from
World War II, he went out and got a mortgage. He went about it
in a very different way from the way we do it today. He went to
the local savings bank, sat down with his loan officer, negotiated
a deal, and pretty much that was it. Signed a note, gave the bank
a mortgage on the property. Interest rates at that time were 4.5
percent.

When my brother Bill came back after the Vietnam War, he had
a little different experience. He worked with a mortgage banker,
who then took his loan, shopped it around, got him the best pos-
sible deal in the marketplace, and then that loan, more than likely,
might have been sold into a secondary market.

Today, in the year 2002, we have one of the best functioning sec-
ondary markets in the world today, and our American home fi-
nance system is the envy of the rest of the world. The reason it is
is because of the secondary market. But that has changed the play-
ing field for lenders.

The way the secondary market operates is that, as a lender, I
make a loan. I then proceed to someone such as Fanny Mae, Ginnie
Mae, or Freddie Mac. I offer the loan to them. They put their guar-
antee on that loan, and then pool that loan with many other loans
and sell it as a security.
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What that does, though, today, is it places responsibility on me,
as a lender, to pass through the contract interest rate on that mort-
gage note to the security holders regardless of whether I collect it
from the borrower. The holder of the security today, in many cases,
is a pension fund insurance company or financial institution. Ulti-
mately, the mortgage industry is responsible for passing through
the contract interest rate.

Now, I also want to say that where we are today in the interest
rate environment is a 30-year low. Mortgage rates today are some-
where around 7 percent. And if you looked at 30 years of interest
rate history, you would see that that is very close to an all-time
low over that 30-year period.

As you modernize the bill, there are a couple of things we re-
spectfully ask that you would consider. First, is indexing the cap.
We don’t believe that the original Act intended the cost to be a bur-
den on the private sector. I say this because originally the cap was
set at 6 percent at a time when the underlying mortgage market
rate was 4.5 percent. So, there was a 30-percent margin from what
was the prevailing mortgage rate at that time to the rate at which
the cap was set.

Second, I would ask you to consider whether the intent was post-
ponement or forgiveness of interest. Once again, because the origi-
nal rate was set above the prevailing rates, our belief is that post-
ponement was the intent.

I must add that today, the industry is voluntarily forgiving, rath-
er than postponing, interest to active duty personnel. And you can
count on the industry’s unequivocable support, whatever you de-
cide. And if you decide that interest should be forgiven, we respect-
fully request that you consider how to pay for that forgiveness.

I would like to close by thanking the committee, and our service-
men and women around the world, for what they do for all of us,
and to once again say that the mortgage industry will do whatever
is asked to support them in their efforts overseas.

[The prepared statement of Mr. Murphy appears on p. 161.]
Mr. SIMPSON. Thank you. I appreciate your testimony. Mr.

Desmarais.

STATEMENT OF HENRY R. DESMARAIS

Dr. DESMARAIS. Mr. Chairman, distinguished members of the
subcommittee, my name is Henry Desmarais. I am currently the
senior vice president of policy and information at the Health Insur-
ance Association of America, HIAA. HIAA members provide the full
array of health insurance products to more than 100 million Ameri-
cans, and this includes medical expense, long-term care, dental,
disability, and supplemental coverage.

We are really happy to be here today to talk about H.R. 5111 and
H.R. 4017. H.R. 5111 is intended to restate, clarify, and revise the
Soldiers’ and Sailors’ Civil Relief Act of 1940. Health insurance re-
instatement is among the issues addressed by both the existing Act
and by H.R. 5111.

H.R. 4017 would have the effect of applying the provisions of the
Act, including the health insurance reinstatement rights, to certain
members of the National Guard.
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Both bills cover a great deal of ground, and I am going to focus
only on the health insurance reinstatement provisions in my
remarks.

In section 704 of H.R. 5111, it speaks to the issue of health in-
surance reinstatement. And under that provision, the
servicemember, when they terminate or are terminated from the
military or released, they are entitled to reinstatement of any
health insurance that was in effect on the day before such service
commenced.

The same reinstatement rights also apply to any other people
who are covered by the insurance, by reason of the coverage of the
servicemember. And of course, that would include a spouse or child,
or another dependent.

And further, such reinstatement of health insurance coverage
cannot be subject to any exclusion or any waiting period for a con-
dition, as long as three conditions are met. First, the health or
physical condition arose before or during the period of military
service. Second, an exclusion or waiting period would not have been
imposed for the condition during the period of the coverage. And
three, if the condition relates to the servicemember, the condition
has not been determined to be a disability incurred or aggravated
in the line of duty.

Finally, it’s important to point out that the reinstatement rights
do not apply to a servicemember who is entitled to participate in
employer-provided insurance benefits, as a result of re-employment
rights that are provided under current law.

Except for some fairly modest improvements in the wording, all
of these provisions are essentially identical to those now contained
in the Act. HIAA supports the basic intent of the current health in-
surance reinstatement protections, and so by extension, we also
support the similar provisions contained in H.R. 5111.

We do have a few technical comments, however. First, the health
insurance reinstatement rights are clearly triggered upon termi-
nation or release from military service. However, the statute does
not specify that these rights must be exercised within a specific pe-
riod of time.

And so, we recommend that the provision be amended to limit
the reinstatement rights to a defined period of time of no more
than 90 days. This should give servicemembers an adequate
amount of time to act, would provide incentives for them to reac-
quire their private insurance coverage promptly, and help guard
against the problem of adverse selection.

These kinds of time limitations already apply in the case of other
benefits provided upon separation from military service. For exam-
ple, under the Continued Health Care Benefit Program, eligible in-
dividuals must apply within 60 days. Similarly, the Department of
Veterans Affairs provides one-time dental care for veterans if they
apply within 90 days after separation.

But the military is not the only area where such time limits
apply. For example, a Medicare beneficiary, upon leaving a Medi-
care + Choice plan under certain circumstances, and returning to
traditional Medical coverage, does have up to 63 days to enroll in
a Medicare supplemental insurance policy on a guaranteed issue
basis.
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Since the reinstatement rights in section 704 are triggered upon
termination and release from military service, there would obvi-
ously be a natural opportunity to fully inform every servicemember
about their rights, and any applicable time frames or conditions.

Servicemembers, upon discharge or release, could receive this in-
formation through brochures, through exit-type interviews, and as
I understand it, this kind of thing already goes on under the DOD
transition assistance program.

The second technical point I would make is that the plain read-
ing of both current law and the new sections of H.R. 5111 is that
any condition arising after separation from military service, but be-
fore application for reinstatement of health insurance, could be
subject to exclusion or waiting period. And this is certainly an ap-
propriate policy. Among other things, it provides yet another incen-
tive for prompt exercise of the reinstatement rights.

The last point I would make is that with regard to service-con-
nected conditions, many, if not most insurance contracts have long
contained language that excludes coverage for injury or illness re-
sulting from any war or act of war, or from service in the military.
And H.R. 5111 appears to do nothing to disturb these very long-
standing practices.

With that, I hope these comments are helpful, and I would be de-
lighted to take your questions. Thank you.

[The prepared statement of Dr. Desmarais appears on p. 170.]
Mr. SIMPSON. Thank you. Thank you both for being here today.
Mr. Murphy, in your testimony, you state that the imposition of

a 6-percent cap on mortgage lenders and servicers is significant,
that mortgage servicers incur the cost of the interest rate
reduction.

Couldn’t it be structured by the agreement within the industry
in a way that does not leave the mortgage servicer as the lone per-
son absorbing the cost?

Mr. MURPHY. Well, the way it is actually functioning today, just
to elaborate a little bit, is that the lender is ultimately responsible
as the servicing agent to make the contracted interest payments to
the investor.

Voluntarily, Fannie Mae, Freddie Mac, and Ginnie Mae are reim-
bursing lenders for that lost interest today. But that does not mean
lenders are not incurring costs. The way it practically works is the
lender has to go out and borrow the money it does not collect from
the borrower to advance to the investor. That interest advance is
not immediately reimbursed. So lenders go out and borrow the
money, and eventually get reimbursed by Fannie Mae, Freddie Mac
or Ginnie Mae. In Ginnie Mae’s case, they are theater-specific, in
terms of covered personnel meaning Ginnie Mae only reimburses
for named missions or military operations in specific geographic lo-
cations, but not all SSCRA eligible loans. We would like to spend
some time with Ginnie Mae, talking about how lenders get covered.

But the complexity of the marketplace today is what really sets
up the issue, because when you look at how our mortgage market
functions, and the fact that liquidity is provided in the secondary
markets, and the fact that the ultimate beneficiaries of those secu-
rities in many cases are pension funds, insurance companies, the
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public as a whole, you have to guarantee those people that
payment.

And I don’t know of any way, other than the private sector bear-
ing it today, that you could do that and keep that market function-
ing. Again, I want to state that we have the best functioning home
financing market in the world today. Because of the secondary
market, liquidity it created, which allows lenders to go out and
relend that same money time and time again.

So, I think securitization adds tremendous complexity to SSCRA
and the interest rate cap. And then you must look at the private
labels MBS. Although not every loan is securitized, Wells Fargo
may choose to put its own pool together. Chase may choose to put
its own pool together. Countrywide may choose to put its own pool
together. And when they do that, the issuer may be liable for that
interest. And the people that buy that bond expect that to be the
case.

So I don’t see any way to structure an agreement, other than in-
dexing the cap, that might work. And I would, again, point out that
we are at a 30-year low today. So while there is only a 1 percent
gap today, in my career I have seen single family mortgage rates
in excess of 12 percent.

In terms of quantifying it, it’s roughly $31 million a year today
that is voluntarily being forgiven by the industry.

Mr. SIMPSON. Thank you. Regarding your statement, your sug-
gestion on page 7 of your testimony, I agree that section 207(a)(3)
of H.R. 5111 preventing acceleration of principal could be read to
prevent an increase in allocation to principal with a reduced mort-
gage payment. But could that really be expected to happen in a re-
duced-payment situation?

Mr. MURPHY. Well, as a practical matter, when you reduce the
interest rate, the payment doesn’t necessarily get reduced at the
same time. You can reschedule and re-amortize the mortgage based
on the 6-percent interest rate cap, but keep the same monthly
payment.

But there is actually a benefit to the borrower here, if you main-
tain the payment at the same level, give them the break on the in-
terest rate. The extra amount above what the scheduled payment
is then goes to reduce principal, and in fact, builds equity in the
home for the borrower.

One of the things that I guess is a little concerning in the act,
as a whole, is the fact that the Act also imposes the 6-percent cap
on rental property. And when it comes to rental property, if there
is not a disruption of the rental stream of that property, you would
question whether, in fact, there is hardship on the service people.

Mr. SIMPSON. I appreciate your comments, and I agree that
maintaining a payment, obviously, is a benefit. That’s why my
spouse, again, actually adds to the payment each time, because she
knows it goes to the principal, and reduces it at a more rapid rate.

Mr. MURPHY. Right.
Mr. SIMPSON. But the idea is actually to reduce the overall pay-

ment, because a servicemember has a reduced income. And that’s
really what we are looking at with this.



36

Mr. MURPHY. Right. We would—what we would say is it’s the
eviction and foreclosure stays that are a problem for us, if it’s clear
that the borrower is unable to pay.

But if the interest rate cap applies to all servicemembers includ-
ing career military personnel, and personnel with income-producing
properties—I stress that piece—regardless of their financial situa-
tions provided the servicemembers are on active duty, and the
debts are pre-existing, then we just question whether that is a fair
application of the law.

Mr. SIMPSON. Thank you, I appreciate your testimony. Dr.
Desmarais, I don’t have any questions for you, but I would like to
comment on page 2 of your statement, noting that section 704 of
H.R. 5111 on reinstatement of health insurance does not specify a
specific time period for applying for reinstatement.

I very much appreciate your pointing this out. This is apparently
an omission of the bill, and we will give your discussion of various
similar provisions careful consideration.

I do appreciate that; that’s why we have experts like you coming
and testifying and pointing out drafting errors.

Dr. DESMARAIS. Thank you, Mr. Chairman.
Mr. SIMPSON. I appreciate it.
Mr. Reyes?
Mr. REYES. Thank you, Mr. Chairman.
I have got a question for each of you. The first one, Mr. Murphy,

deals with the fact that you state that the current 6 percent inter-
est rate cap for outstanding mortgages is too low, and suggest Con-
gress increase the rate by indexing it to a margin over a 10-year
Treasury securities rate.

I am kind of curious. By your calculations, what would that rate
be, today?

Mr. MURPHY. Well, if you ask our economists at MBA, they
would probably say that the underlying mortgage rate on a 30-year
loan today correlates fairly closely to a 10-year Treasury bill, some-
where in the neighborhood of 150 basis points, or 1.5 percent over
the 10-year Treasury.

If you go back to the original act and look at the cap at 6 percent,
with a prevailing market of 4.5 at that point in time, that would
say that some margin above what was the prevailing rate would be
appropriate.

So if in fact, 150 basis points, or 1.5 percent above the 10-year
Treasury rate, is the current rate, then there ought to be some ad-
ditional indexing above that, as a cap.

Mr. REYES. Should I repeat that for you, or was that clear?
Mr. SIMPSON. That was clear to me.
Mr. REYES. That was clear as mud to me. (Laughter.)
Mr. SIMPSON. Well——
Mr. REYES. So what—so instead of 6 percent, what would it be?
Mr. MURPHY. Well, in today’s environment, you would take the

current note rate of—let’s say 7 percent. Then apply the cap above
that rate. The cost would be indexed at something above the cur-
rent market rate.

Mr. REYES. Like?
Mr. MURPHY. I really don’t have an exact number for you on this,

I’m just trying to point out a problem, that if you fix the cap at
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any point in time, it will not resolve the problem of interest rate
volatility. Rates vary dramatically over time and a static cap could
be a problem. You could run into it very, very quickly.

Mr. REYES. Would it be possible for you to get back to us with
a recommendation?

Mr. MURPHY. Sure, we can provide you some information
through our economics and research people.

Mr. REYES. Thank you. I understood everything you said, it’s just
for the purposes of the record. (Laughter.)

Mr. MURPHY. I apologize for getting too technical.
Mr. REYES. Mr. Desmarais, you state that most existing insur-

ance contracts contain language that excludes coverage for injury
or illness resulting from any war or act of war, or from service in
the military.

I am curious, because we have heard from the VA that this, in
most cases, this language is no longer language included in most
insurance contracts. So in your expert opinion, are insurance con-
tracts currently being written with that kind of language, still?

Dr. DESMARAIS. Yes. In fact, I have brought today with me a copy
of the insurance policy that applies to HIAA’s own staff, and there
are two exclusions that are relevant, I think, to today’s discussion.

The first one says that health services for treatment of military
service-related disabilities are excluded when the covered person is
legally entitled to other coverage, and facilities are reasonably
available to the covered person.

And a separate exclusion says that in the case of an otherwise
eligible person or a dependent who is on active military duty,
health services received as a result of war, or any act of war,
whether declared or undeclared, or caused during service in the
armed forces of any country, are also excluded from coverage. And
in part, because war is considered an uninsurable event.

Mr. REYES. Very good. Thank you, Mr. Chairman.
Mr. SIMPSON. Thank you. Mr. Evans?
Mr. EVANS. Nothing at this time.
Mr. SIMPSON. I thank you both for being here. Your input is very

important to our discussion on this legislation, and we will take
your comments into consideration. Thank you very much.

Dr. DESMARAIS. Thank you.
Mr. MURPHY. Thank you, again, for having us.
Mr. SIMPSON. Finally, would the third panel please come for-

ward? Ms. Kimberlee Vockel, Director of Legislative Affairs for the
Non Commissioned Officers Association of the United States of
America, Lt. Col. William B. Loper, Director of Government Affairs
for the Association of the United States Army, and Mr. James
Tierney, Deputy Director of Legislative Programs for the National
Guard Association of the United States.

Thank you all for being here today to help us with this important
legislation.

Mr. Loper, we will begin with you.
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STATEMENTS OF WILLIAM B. LOPER, U.S. ARMY, RETIRED, DI-
RECTOR OF GOVERNMENT AFFAIRS, ASSOCIATION OF THE
UNITED STATES ARMY; KIMBERLEE D. VOCKEL, DIRECTOR
OF LEGISLATIVE AFFAIRS, NON COMMISSIONED OFFICERS
ASSOCIATION OF THE UNITED STATES OF AMERICA; AND
JAMES TIERNEY, DEPUTY DIRECTOR OF LEGISLATIVE PRO-
GRAMS, NATIONAL GUARD ASSOCIATION OF THE UNITED
STATES

STATEMENT OF WILLIAM B. LOPER

Mr. LOPER. Mr. Chairman and members of the subcommittee, on
behalf of the 100,000 members of the Association of the United
States Army, thank you for the opportunity to present our associa-
tion’s views concerning H.R. 4017 and H.R. 5111.

The Association of the United States Army is a diverse organiza-
tion representing Army personnel on active duty, in the Army Na-
tional Guard, in the Army Reserve, Department of the Army civil-
ians, retirees, and family members. AUSA wishes to commend the
subcommittee for its leadership in keeping the Soldiers’ and Sail-
ors’ Civil Relief Act of 1940 relevant to the new realities of our
post-9/11 world.

With more than 80,000 National Guard and reserve personnel on
active duty in both homeland security and overseas operations-re-
lated missions, and clear indications that reserve component per-
sonnel will shoulder an ever-increasing share of the defense burden
in the future, it’s essential that the provisions of the SSCRA be re-
viewed and made applicable to the type of service required of to-
day’s reserve component personnel.

H.R. 4017 is a perfect example of legislation that is needed in the
face of today’s new realities. The majority of National Guard sol-
diers and airmen called to active duty to secure airports, nuclear
facilities, border crossings, and other sites were called under the
provisions of title 32 by their governors, at the request of the Presi-
dent.

The SSCRA, as it is currently written, does not provide coverage
to them, but covers personnel called up under title 10. The result
can be that some Guard personnel from the same State performing
similar missions have SSCRA protections and some do not.

H.R. 4017 clearly delineates the criteria under which a title 32-
activated Guard member would be covered by SSCRA. AUSA
wholeheartedly endorses the enactment of H.R. 4017. AUSA is
pleased to see that H.R. 5111 has been introduced to revise the
SSCRA.

It’s important that the SSCRA is seen by servicemembers as
being up to date and capable of protecting them from undue eco-
nomic burdens when they are called to protect our Nation. AUSA
is pleased that in section 301 of the bill, the rental rate ceiling is
increased from $1,200 to $1,700. However, AUSA recommends that,
in lieu of a set amount, the bill provide for an automatic periodic
or annual adjustment to the maximum monthly rent for which the
coverage applies, based on a federal standard for tracking average
monthly rental rates across the Nation.

AUSA suggests that in Title III of the bill, an additional section
be added to authorize the termination of motor vehicle leases for
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personnel who are called to active duty for a period of time not less
than 90 days. Authorization of termination would preclude the
servicemember from losing the use of the vehicle for an extended
period, but being liable for the lease payments, nonetheless.

AUSA further suggests that consideration be given to including
in the SSCRA provisions which would protect servicemembers who
are called to active duty while enrolled to attend college or univer-
sity classes. While there have been many successful efforts to en-
join the institutions of higher learning to provide tuition credits or
refunds voluntarily, protection under the provisions of SSCRA
would remove uncertainty from those servicemembers who wish to
pursue higher education while also serving in the Armed Forces.

AUSA is pleased to note the inclusion of section 703, professional
liability protection. The protections afforded by the inclusion of this
section will help recruit and keep physicians, dentists, and attor-
neys serving in our Armed Forces.

In conclusion, the Association of the United States Army appre-
ciates and supports the work of the subcommittee and its staff to
update, clarify, and improve the provisions of the SSCRA and to
amend the SSCRA in accordance with H.R. 4017. Your tireless ef-
forts to ensure protection of the rights and interests of
servicemembers are critical to military morale and readiness.

Thank you for the opportunity to submit testimony on behalf of
the members of the Association of the United States Army, their
families, and today’s soldiers, who are tomorrow’s veterans. Thank
you.

[The prepared statement of Mr. Loper appears on p. 174.]
Mr. SIMPSON. Thank you. I appreciate that testimony. Ms.

Vockel.

STATEMENT OF KIMBERLEE D. VOCKEL

Ms. VOCKEL. Good morning, Mr. Chairman, members of the sub-
committee. Thank you for this opportunity to present the Non-
Commissioned Officers Association’s comments on H.R. 4017 and
H.R. 5111, both of which are intended to modify the Soldiers’ and
Sailors’ Civil Relief Act.

I would like to take this time to briefly address two issues con-
cerning the SSCRA. First, the National Guard has played an in-
valuable role in the war on terrorism by working to secure our air-
ports and borders.

However, because of an oversight in the current law, members of
the National Guard receive no protection under the SSCRA when
participating in a federal contingency. As a part of the total force,
the National Guard should not be excluded from the protections of
the SSCRA when participating in a federal mission.

The language in H.R. 4017, the Soldiers’ and Sailors’ Civil Relief
Equity Act provides the much-needed coverage for members of the
National Guard, and NCOA recommends that this subcommittee
ensure that such language be included in the final overhaul of the
SSCRA.

Second, H.R. 5111 contains many necessary revisions and addi-
tions to the outdated Soldiers’ and Sailors’ Civil Relief Act, and
NCOA commends Chairman Smith for introducing this bill, and
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this subcommittee for your efforts to ensure that this law accu-
rately protects the modern servicemember.

The Association supports the revisions contained in H.R. 5111,
but I would like to suggest some changes to the provision concern-
ing residence for tax purposes. Recent court cases, which I cite in
my written statement, have brought to light several gaps in the
language concerning servicemembers’ residence and domicile.

In 2000, a Minnesota federal district court determined that the
SSCRA preempted the State from being able to use a
servicemember’s existence in a State solely by reason of his mili-
tary orders as evidence of that servicemember’s residence and
domicile, for tax purposes.

However, the court decided that the word ‘‘solely’’ left the door
open for the States to use other factors, such as location of their
home, driver’s license and registration, and civic involvement, to
determine the servicemember’s residence and domicile.

As a result of this case, NCOA recommends that this subcommit-
tee remove the word ‘‘solely’’ from section 511(a) of H.R. 5111 to
prevent such open interpretation of a servicemember’s residence
and domicile.

Several other cases outlined in my written statement show that
home ownership can be used against a servicemember when their
residence and domicile are in question. Because of the financial
benefits of home ownership, numerous servicemembers purchase
homes when they have transferred to a new location.

NCOA wants to make sure that the States do not discourage
such a practice by using home ownership as a tool to force a
servicemember to change his or her desired residence and domicile.
NCOA recommends that this subcommittee amend section 511 to
include language that would give credence to a servicemember’s
declaration of residence by filing their State of legal residence cer-
tificate if they choose to change it from their home of record.

Acceptance of these recommendations would prevent the States
from overruling a servicemember’s voluntary declaration of resi-
dence. Therefore, servicemembers would be protected from a greedy
State’s manipulation of the SSCRA for its own benefit.

In conclusion, the SSCRA, over its history, provided much-needed
security for members of the Armed Forces. These, and other im-
provements to the SSCRA will allow our servicemembers to focus
on their mission of defending our homeland, and not be concerned
about the personal issues that they had to leave behind.

Mr. Chairman, members of the committee, thank you very much
for this opportunity to appear before you today, and I will be glad
to take any questions you may have.

[The prepared statement of Ms. Vockel appears on p. 179.]
Mr. SIMPSON. Thank you, I appreciate your testimony and your

suggestions. Mr. Tierney.

STATEMENT OF JAMES TIERNEY

Mr. TIERNEY. Mr. Chairman, and distinguished subcommittee
members, good morning. On behalf of the men and women of the
National Guard Association of the United States, I thank you for
the opportunity to provide input and recommendations for improv-
ing the protections provided for members of the Armed Forces
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under the Soldiers’ and Sailors’ Civil Relief Act, as proposed under
H.R. 4017 and H.R. 5111.

In today’s high-demand military environment, the integration of
the active, National Guard, and reserve components has been a
success. The National Guard is deeply engaged across the spectrum
in support of Operations Noble Eagle and Enduring Freedom. The
Guard is present today in Afghanistan, Guantanamo Bay, Bosnia,
providing force protection to our military installations, and sup-
porting the INS, border patrol, and the customs service along our
Nation’s borders.

In addition to that, however, many thousands more have been
called to active duty under command and control of their governors.
Recently, the National Guard completed its mission supporting the
Federal Aviation Administration, by providing interim security at
our Nation’s airports. This successful mission was created and au-
thorized by the President, and was properly executed through the
governors.

In addition, over 4,000 members of the National Guard from sev-
eral States bolstered security at the Winter Olympics in Salt Lake
City.

However, the thousands of volunteer soldiers and airmen were
not protected by the safety net of the SSCRA.

Mobilization of the National Guard is dependent upon the mis-
sion requirements. The three distinct legal authorities available to
mobilize the National Guard provide an important tool for the gov-
ernors and the Department of Defense.

United State Code title 10, often referred to as ‘‘active duty,’’ is
federal active duty under command and control of the President.

U.S. Code title 32 is federally-funded active duty in the service
of the United States, but where command and control remains with
the governors and the adjutants general.

The third authority, State active duty, allows the governor to uti-
lize the National Guard with State funding for State-specific
events.

Unfortunately, many times, title 32 and State active duty are
confused. Soldiers and airmen called to federal active duty in the
service of the United States under title 32 receive federal pay and
allowance, federal benefits, and other federal protections, such as
the Uniformed Services Re-employment Rights Act, USRRA.

As the SSCRA is currently written, only those soldiers mobilized
under title 10 are protected during these activations. Protecting our
men and women while they serve in the service of the United
States is the responsibility of the Federal Government. Currently,
National Guardsmen are performing identical missions across the
country, but are not receiving the same protections.

The growing sentiment is that those soldiers and airmen who
protect our bridges, airports, and even the Olympics, are not as im-
portant as those who have been called to perform the same types
of functions at federal installations.

According to a recent informal poll conducted by the Office of the
Secretary of Defense, approximately 18 States have enacted State
protections for members of the National Guard. While there is a
definite need for States to enact legislation that provides civil pro-
tections when the governors call up the Guard in a State active
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duty status, they are limited by the powers provided to the con-
gress under article 1, section a, clause 3, the commerce clause of
constitution.

One of the major provisions of the Act is the 6-percent cap of in-
terest rates on credit cards, loans, and mortgages. The Supreme
Court rules in 1978 that the interest rate a national bank may
charge is governed by federal law, thereby prohibiting the States
from regulating those rates across State lines.

Under this ruling, any State version of the SSCRA would be pro-
hibited from providing one of the most beneficial protections, the
6-percent cap, to Guardsmen who utilize those national banks.

Additionally, many members of the National Guard travel sub-
stantial distances between their duty stations and their home. It
is not uncommon for a soldier or airmen who reside in one State
to be members of the National Guard of a different State. Any
State version of SSCRA, unfortunately, would be restricted in its
ability to provide civil protections to those servicemembers who
travel across State lines for duty.

The SSCRA is in need of review and modernization. More than
a decade has elapsed since Congress made enhancements to ensure
the protections are relevant. The National Guard Association
strongly urges this committee and the congress to support changes
to the SSCRA to include members of the National Guard called to
duty in the service of the United States under title 32, as provided
under H.R. 4017.

The National Guard Association also supports all provisions of
H.R. 5111, especially the efforts to increase the monthly rent evic-
tion protection, and asks the committee to consider a scaled in-
crease approach for the cap.

Today, members of the National Guard have been mobilized
across the country, protecting our skies, the airports, nuclear power
plants, bridges, the Olympics, and the borders of our Nation. Never
before in the American history has the dual mission capability of
the National Guard merged so effectively to provide the Nation,
State, and community a cost-effective, highly competent force.

This increased reliance upon the National Guard units, its mem-
bers, and their families requires that equitable protections and
benefits be provided, similar to those we serve alongside.

On behalf of the National Guard Association and our soldiers and
airmen, I thank the subcommittee for allowing me the opportunity
to testify before you today, and I look forward to any questions you
might have.

[The prepared statement of Mr. Tierney appears on p. 186.]
Mr. SIMPSON. Thank you. I thank all of you for your testimony

and your suggestions and ideas. We will be looking at those sugges-
tions and then making any improvements we can to the bill. They
are very important.

I do want to say that it does surprise me—we have only heard
the Department of Defense as being opposed to the idea of includ-
ing the National Guard people called up under a national situation
from being included under this, and the protections of this, and it
kind of surprises me.

It almost seems like they are unaware of, or resistant to the
changing nature of our defense of this country, and the important
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role that the National Guard is playing, and how narrowly crafted
this is. You have to be called up for 30 days, and the President or
the Secretary of Defense has to do the call up, and even though
they are under the control of the governors—I mean, it truly is a
national issue, a federal issue, rather than a State issue.

And the fact that they suggest that—they encourage the States
to pass laws protecting these National Guard people who are called
up when every State would have different laws, just seems bizarre
to me. Hopefully, we can get this done. It just makes common sense
to me.

But I appreciate all of your testimony here, and your sugges-
tions. Mr. Reyes?

Mr. REYES. Thank you, Mr. Chairman. And I wholeheartedly
agree with your observation. It certainly is inconsistent with com-
mon sense and the reality of the challenge that we face as a
Nation.

And the integration of our reserve and National Guard compo-
nents is certainly an integral part of our national defense policy,
and therefore, the benefits ought to be commensurate with those
duties, as well. So, I too appreciate the testimony of our panelists.

And I had a question regarding the issue of automobile leases.
I know Mr. Loper, LTC Loper, addressed that issue and made that
recommendation. I was curious, do you agree with that aspect of
it to be included, or do you have some other opinion?

Ms. VOCKEL. No, we do agree. Leasing vehicles is very popular
today, and we want to make sure there is protection for
servicemembers who have entered into a lease.

Mr. TIERNEY. We at the National Guard Association also support
the expansion of automobile leases, as well, into the provision.

Mr. REYES. And the other question that I have is that you have
heard in the previous panel the issue of the Congress considering
raising the cap of 6 percent. I am curious what is your opinion on
that.

Mr. LOPER. Yes, I think our association’s concern, is for fairness
and equity for the soldiers, and I presume that should not come at
the expense of the economy as well.

But the most important thing for us is to ensure that there is
equity and fairness when soldiers, airmen, sailors, and Marines are
serving their county.

Mr. TIERNEY. I would submit that the 6 percent cap would be—
if it is looked at, we want to make sure that it is relevant, and it
is competitive with today, so that if it does provide protections, that
it is consistent with where our economy is going. And if it does
need to be adjusted, then we would support that.

Ms. VOCKEL. We would support an indexing of it, to a certain ex-
tent. I didn’t exactly follow the gentleman on the panel before.

Mr. REYES. The formula was very clear.
Ms. VOCKEL. Right. (Laughter.)
I heard something along the lines of whatever the interest rate

today, it would be capped at something higher than that, and I am
not sure I understand why it would be higher than what it is
today, but I would like to echo Mr. Loper’s comments, that it needs
to be fair for the servicemember, and not there to benefit the mort-
gage companies.
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Mr. REYES. Would you organizationally have the capability to
have somebody look at this, and also make a recommendation to
us, again, based on somebody that really knows what the formula
is, and economic practice?

Mr. TIERNEY. I don’t think the—we don’t have those capabilities
that the previous gentleman had, as far as the economic——

Mr. LOPER. I don’t think we have that expertise, but we can cer-
tainly look into it, and get back to the——

Mr. REYES. Because otherwise, you are placing us at the mercy
of that very complex economic formula.

I just wanted to ask LTC Loper, you testified that currently, Na-
tional Guard members may perform identical missions across the
country, and that however, depending on which State they perform
such activities, they may or may not receive the same kinds of
protections.

And I know Ms. Vockel mentioned the issue of total force. In my
mind, isn’t this a situation that is contrary to the concept of the
total force policy?

Mr. LOPER. Yes, sir. That is the essence of our testimony. We be-
lieve that, indeed, the Guard, the reserve, and the active army are
one force, and they need to be afforded the same protections and
equity, in terms of this Act. And that is not occurring right now.
If it’s left to the States, that could take many, many years, and you
would continue that inequity over a long period of time.

Whereas, if it’s agreed that Congress has the authority to make
the change, it can be made all at once, now, and then you no longer
have that inequity, you have equity immediately.

Mr. REYES. Can you also elaborate on the issue of the statement
you made regarding the limitations that are placed on the States
because of the commerce clause of the Constitution?

Mr. TIERNEY. The Supreme Court ruled in 1978, I believe it was,
that a national bank—there were national banks that were estab-
lished, and there are several States that don’t have interest rate
caps within those States. I think there are about four that don’t
have any level, set level. That’s where you are seeing a lot more
banks are located.

The ability for one State to regulate another State—to restrict it
for a cap, if Virginia has a 10 percent cap on interest rates, it can-
not regulate Nebraska from having a 25 percent cap. So any State
legislation that is passed in Virginia is going to have no impact in
Nebraska, under this ruling.

Mr. REYES. Any other thoughts?
[No response.]
Mr. REYES. If not, thank you so much for your testimony.
Thank you, Mr. Chairman.
Mr. SIMPSON. Mr. Evans?
Mr. EVANS. Nothing at this time.
Mr. SIMPSON. Again, I thank each of you for being here, for your

suggestions, your interest in this. We will continue to work with
you as we develop this, and move toward markup. Thank you all
very much.

Members will have 5 legislative days to submit questions to the
subcommittee to be sent to the witnesses and answered for the
record.
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With no further action before the subcommittee, this hearing
stands adjourned.

[Whereupon, at 11:16 a.m., the subcommittee was adjourned.]
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