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I. INTRODUCTION

The purpose of this memorandum is to address the Commission’s options for responding
to a request by Senator John McCain (‘*Senator McCain”) to be released from his obligations
under the Presidential Primary Matching Payment Account Act (“Matching Payment Act” or
“Matching Payment Program”), and to make a recommendation regarding which option this
Office believes the Commission should adopt. As background, we first present information
about the Commission’s determination of Senator McCain’s eligibility for public financing and
the terms of the loan agreement that has led to questions in this matter; about the procedural
history of Senator McCain’s request to withdraw; and about the previous instances in which the
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Commission has addressed requests by candidates to withdraw from the Matching Payment
Program. To provide the Commission with a thorough understanding of the legal and policy
considerations underlying our recommendation, we then present the strongest arguments for each
of three possible outcomes. The possible outcomes are: (1) the Matching Payment Act prohibits
withdrawal at any time; (2) the Matching Payment Act permits withdrawal up to the point of
actual receipt of public funds; or (3) the Matching Payment Act permits withdrawal unless the
candidate has actually received public funds or pledged them as security for private financing.
After comparing the relative weight of these three arguments as a matter of both law and policy,
we conclude that the Matching Payment Act permits withdrawal unless the candidate has
actually received public funds or pledged them as security for private financing, and recommend
that the Commission determine that Senator McCain may withdraw from the Matching Payment
Program because he did not receive public funds nor pledge public funds as security for private
financing.

1I. BACKGROUND

A. DETERMINATION OF SENATOR MCCAIN’S ELIGIBILITY; TERMS OF
THE LOAN AGREEMENT

The Matching Payment Act and the Commission’s regulations establish the requirements
for a candidate to become eligible for public funds. To be eligible to receive payments, among
other things, candidates must agree in writing that they and their authorized committees will
keep and furnish to the Commission any records, books, and other information it may request,
and agree to an audit and examination by the Commission and agree to any repayments as
determined by the Commission. 26 U.S.C. § 9033(a). Candidates must also certify that neither
they nor their authorized committees will incur qualified campaign expenses in excess of the
expenditure limitation, that they are seeking nomination by a political party to the Office of
President in more than one state, that they have received matching contributions which in the
aggregate, exceed $5,000 in contributions from residents of at least 20 states, and that the
aggregate of contributions certified with respect to any person does not exceed $250. 26 U.S.C.
§ 9033(b). If a candidate qualifies for participation in the program, the Commission will certify
the candidate as “eligible” pursuant to 26 U.S.C. § 9036(a). Pursuant to the procedures of 11
C.F.R. Part 9036, eligible candidates may make additional submissions of contributions they
assert to be matchable. The Commission examines these submissions, and certifies the
additional amounts of matching funds to which the candidate is entitled.

In accordance with 26 U.S.C. § 9033, Senator McCain applied to participate in the
Matching Payment Program, and the Commission determined that he was eligible to receive
public funds for his campaign for the Republican Party nomination for President of the United
States, and certified that he was entitled to $100,000 in Matching Payment Program funds, on
August 28, 2007. The Commission certified an additional $5,812,197.35 in Matching Payment
Program funds to the Candidate on December 19, 2007. Prior to that date, on November 14,
2007, the Committee entered into a business loan agreement, commercial security agreement,
and promissory note with Fidelity and Trust Bank of Bethesda, Maryland for a $3,000,000 line
of credit. On December 17, 2007, the parties executed a loan modification agreement providing
for an additional $1,000,000 line of credit.
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The terms of the loan, loan modification, and security agreements appear to have been
drafted in an attempt to provide Senator McCain the maximum possible flexibility to either stay
in or withdraw from the Matching Payment Program, at his decision, based on prior Commission
precedent in which the Commission agreed to withdrawal by candidates who had not yet actually
recetved public funds and had not “pledged public funds as security for private financing.” See
Advisory Opinion (“AQ”) 2003-35 (Gephardt). Several provisions in the loan documents reflect
this appearance. The first is the description of collateral in the original commercial security
agreement. The security agreement provides that, “Grantor and Lender agree that any
certifications of matching fund eligibility, including related rights, currently possessed by
Grantor or obtained before January 1, 2008, are not themselves being pledged as security for the
indebtedness and are not themselves collateral for the indebtedness or subject to this Security
Agreement.” By its terms, this provision would apparently mean that the August 2007
certification of eligibility and any rights thereunder, including any certifications of entitlement to
specific amounts that derived from that certification, would be excluded from the security
agreement's definition of collateral — no matter when the certification of entitlement was made or
the matching funds were actually paid.'

The provision was modified on December 17, 2007 to read, “Grantor and Lender agree
that any certifications of matching funds eligibility, including related rights, now held by grantor
are not themselves being pledged as security for the Indebtedness and are not themselves
collateral for the Indebtedness or subject to this Security Agreement.” In the context of the loan
and modified loan agreements, it appears that the reason the modification referred to
certifications “now held” instead of “‘now held or hereafter acquired” was to avoid an internal
inconsistency with the second major provision indicating that the parties wanted to give Senator
McCain the maximum flexibility to withdraw, which we refer to as the “in-out-in” provision.

The “in-out-in” provision in the original loan agreement provided that if Senator McCain
“withdraws from the public matching fund program by the end of December 2007, but . . . then
does not win the New Hampshire primary or place at least within 10 percentage points of the
winner of the New Hampshire Primary, Borrower would cause [Senator] McCain to remain an
active political candidate and . . . will, within thirty (30) days of the New Hampshire Primary (i)
reapply for public matching funds, [and] (i1) grant to Lender, as additional collateral for the

' The phrase “or obtained before January 1, 2008” introduces some element of ambiguity, in that Senator

McCain was already eligible for matching funds and would obtain no additional eligibility prior to January 1. The
potential significance of that date is that in a normal year, with no shortfall in the matching payment fund, payments
would begin on the first business day of the election year, so that even assuming the applicability of the prior
precedent a candidate wishing to withdraw from the program before receiving any funds would need to do so not
later than the last business day before January 1. See 11 C.F.R. § 9037.1; AO 2003-35 (Commission would not
consent to candidate’s withdrawal from the Matching Payment Program after the payment of funds on or after
January 1). Thus, one might wonder whether the inclusion of the January 1 date indicated that the parties were
using the word “eligibility” when they meant “entitlement”; if that were the case, they may have meant to include in
the collateral any funds certified after January 1 in the event Senator McCain decided not to withdraw from the
program. However, because contracts generally should be construed to mean what they say, and particularly
because experienced election law counsel (indeed, two former members of the Commission) represented the two
sides to the loan transaction in the negotiation of the loan agreement, we believe it most likely that when the parties
used the word “eligibility” they meant “eligibility,” not “entitlement.”
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Loan, a first priority perfected security interest in and to all of Borrower’s right, title and interest
in and to the public matching fund program . ...” The December 17 modification to that
provision changed the trigger to a poor performance in the first primary or caucus after McCain
withdrew from the Matching Payment Program, instead of the New Hampshire primary.

B. SENATOR MCCAIN’S REQUEST TO WITHDRAW

Ordinarily, the United States Treasury would have paid Matching Payment Program
funds to eligible candidates on the first business day of the election year. 11 C.F.R. § 9037.1.
The Treasury, however, was not able to do so because there was such a shortage in the Matching
Payment Program account that no candidates received a payment until mid-February. No
payments had been made as of February 8, 2008, when Senator McCain and his Committee
submitted to the Commission a letter purporting to withdraw (“withdrawal letter”’) from the
Matching Payment Program.” Attachment 1. The Committee supplemented the withdrawal
letter by letter dated February 25, 2008 (“supplemental letter’””), and expanded on its rationale
regarding its eligibility to withdraw from the Matching Payment Program. Attachment 2.

The original withdrawal letter states that, “no funds have been pledged as security for
private financing.” The withdrawal letter also indicates that Senator McCain and his Committee
“will make no further requests for matching-fund payment certifications and will not accept any
matching-fund payments, including the initial amount and other amounts certified by the
Commission in connection with . . . [the] previous submissions.” Attachment 1. The withdrawal
letter adds that the Committee “has not submitted to the Department of Treasury any bank
account information” and that the Committee will also “inform [Treasury] directly of [its]
withdrawal from the matching funds system.” Id.

Chairman Mason, on behalf of the Commission, responded to Senator McCain by letter
dated February 19, 2008. Attachment 3. The letter advised Senator McCain that his letter would
be treated as a request that the Commission withdraw its previous certifications. The letter stated
that 2 U.S.C. § 437c¢(c) requires four affirmative votes to approve a withdrawal just as it does to
certify eligibility and informed Senator McCain that the Commission would consider the request
when it had a quorum. /d. The letter invited Senator McCain to expand on the rationale for his
assertion that neither he nor his Committee pledged the certification of Matching Payment
Program funds as security for private financing, including but not limited to addressing specific
provisions of the loan agreement. /d.

In the supplemental letter of February 25, the Committee claims that Senator McCain’s
withdrawal from the Matching Payment Program “occurred automatically upon his February 6"
notification” to the Commission. Attachment 2. The Committee also asserts that a Commission
quorum is not required to vote on releasing Senator McCain from his obligations under the
Matching Payment Program. I/d. Somewhat in contradiction to these statements, it also states
that the absence of a quorum “means that the Commission cannot determine at this time whether
a vote is required to recognize and accept [Senator McCain’s] withdrawal or whether his

,

The Committee sent copies of the withdrawal letter to the Secretary of the Treasury and the Commissioner
of the Financial Management Service.
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withdrawal occurred automatically[.]” In other words, it appears to assert that without a quorum
the Commission could not determine whether a quorum was required. Id. Finally, the
supplemental letter, which included a letter from counsel on behalf of Fidelity and Trust Bank,
stated that the bank did not “receive from the Committee, a security interest in any certification
for matching funds” consistent with “basic principles of banking, security and uniform
commercial code law.” Attachment 2.

To our knowledge, the Department of the Treasury has not made any attempt to pay
Senator McCain, nor has it responded to the Candidate’s letter, pending resolution of this matter.

C. PRIOR INSTANCES OF CANDIDATE WITHDRAWAL

On three previous occasions, the Commission has considered the possibility that eligible
candidates may withdraw from the Matching Payment Program and has concluded that up to a
particular point in the process, they could.

First, in LRA 561 (Elizabeth Dole for President), a 2000-cycle presidential candidate who
had been certified eligible for public funds and who withdrew from the race prior to the
beginning of the matching payment period sought to withdraw from the Matching Payment
Program prior to the distribution of payments so as to avoid the otherwise mandatory audit of her
committee pursuant to 26 U.S.C. § 9038. The Commission voted to allow the candidate to
withdraw. This Office’s memorandum recommending that the Commission grant the request
stressed the voluntary nature of participation in the program and the fact that the candidate had
not yet received any matching payments. It did not address whether the candidate had pledged
her eligibility for matching payments as security for private financing, nor did it address any
other possible uses of the candidate’s eligibility for matching payments.

Second, in AO 2003-35 (Gephardt), the Commission balanced the voluntary nature of
participating in the Matching Payment Program with what it described as contractual obligations
a candidate commits to once he seeks and receives Commission certification of eligibility to
receive payments under the Matching Payment Program. The Commission explained that a
candidate enters into a binding contract with the Commission when he or she executes the
Candidate Agreements and Certifications. AO 2003-35. The Commission stated that it would
withdraw a candidate’s certification upon written request, thus agreeing to rescind the contract,
so long as the candidate: (1) had not received Matching Payment Program funds, and (2) had not
pledged the certification of Matching Payment Program funds “as security for private financing.”
A0 2003-35.°

Third, in LRA 622 (Howard Dean/Dean for America), the Commission considered a
request from a 2004-cycle presidential candidate to withdraw from the Matching Payment
Program. This Office’s memorandum to the Commission applied AO 2003-35 and, in a
footnote, noted that the Audit Division had no information indicating that the candidate had

} After receiving the Advisory Opinion, the Gephardt committee ultimately decided not to request

withdrawal from the Matching Payment Program.
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pledged certification of his eligibility as security for private financing. The Commission voted to
grant the candidate’s request.

III. ANALYSIS

We first address Senator McCain’s procedural argument that his withdrawal was
automatic upon notice, with no further Commission action required, if he met the two conditions
set forth in AO 2003-35. First, as discussed below, there is an articulable argument that eligible
candidates may not withdraw from the program; if the Commission adopts this position, then it
necessarily follows that withdrawal upon notice is not effective. Second, even if the
Commission continues to adhere to the analytical framework set forth in the Gephardt opinion
and concludes that eligible candidates may withdraw from the program at some point, a
withdrawal would require four votes under 2 U.S.C. § 437¢(c). When a candidate has
established his or her eligibility for matching funds pursuant to 26 U.S.C. § 9033, then “the
Commission shall certify” eligibility and entitlement to the Secretary of the Treasury. 26 U.S.C.
§ 9036. The Commission has not delegated this responsibility, and given the statute’s use of the
phrase “‘the Commission shall certify,” it is not clear that the responsibility could be delegated.
Determination of eligibility is certainly not a function that occurs automatically by operation of
law; even in the most ministerial cases, eligibility is voted by the Commission. As occurs with
every other eligible candidate, the Commission specifically voted to certify Senator McCain as
eligible. Thus, given the Commission’s direct involvement, determination of eligibility would
appear to be an “action in accordance with . . . chapter 95 or 96 of title 26,” and as such would
require “the affirmative vote of 4 members of the Commission.” 2 U.S.C. § 437c(c). A
candidate’s withdrawal from the Matching Payment Program, if permitted, involves in effect
rescission or reversal of the Commission’s previous action certifying eligibility. Accordingly,
just as 2 U.S.C. § 437c(c) requires an affirmative vote of four Commissioners to certify Senator
McCain eligible to receive public funds, it requires an affirmative vote of four Commissioners to
“decertify” Senator McCain and allow him to withdraw from the Matching Payment Program.
This is in fact what happened on the two previous occasions in which committees sought to
withdraw from the program.

Turning to the substantive analysis, before presenting arguments in favor of the three
possible outcomes, we set forth some basic propositions that provide a starting point for the
discussion that follows.

First, the First Amendment to the Constitution generally does not permit the government
to limit the expenditures of candidates for public office. Buckley v. Valeo, 424 U.S. 1, 57
(1976).* Second, one exception to that rule is that candidates may voluntarily subject themselves
to spending limits in exchange for a public benefit. See id. at 57 n.65 (stating that “Congress
may engage in public financing of election campaigns and may condition acceptance of public
funds on an agreement by the candidate to abide by specified expenditure limitations. Just as a
candidate may voluntarily limit the size of contributions he chooses to accept, he may decide to

4 While Buckley addressed the constitutionality of spending limits contained in the Federal Election

Campaign Act of 1971 and the Presidential Election Campaign Fund Act, the basic First Amendment principles it
sets forth are equally applicable to the spending limits contained in the Matching Payment Act.
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forgo private fundraising and accept public funding.”); see also id. at 88 n.120, 89 & n.123, 95,
99, 107-08, 108-09. Third, inherent in the nature of any such exchange is that there is some
“*point of no return” after which the candidate has received, or at least is assured of receiving, the
public benefit, such that the candidate is in fact bound by the spending limits.

Fourth, money, specifically, is the public benefit given in the Matching Payment Act in
exchange for adhering to the expenditure limitation. Several provisions within the Matching
Payment Act support this conclusion. For example, a candidate has to make certain agreements
in writing in order “to be eligible to receive payments under section 9037.” 26 U.S.C. § 9033(a)
(emphasis added). After a candidate has established eligibility, he or she “is entitled to
payments” in particular amounts tied to the level of his or her private financing. 26 U.S.C.

§ 9034(a) (emphasis added). No later than ten days after a candidate establishes eligibility, “the
Commission shall certify to the Secretary for payment to such candidate under section 9037 in
full of amounts to which such candidate is entitled under section 9034,” and the Commission
shall then make additional certifications of entitlement to particular amounts “as may be
necessary to permit candidates fo receive payments” matching additional private contributions
received. 26 U.S.C. § 9036(a) (emphasis added). The Treasury, upon receipt of a certification
from the Commission but not prior to January 1 of the election year, “shall promptly transfer the
amount certified from the matching payment account to the candidate.” 26 U.S.C. § 9037(b)
(emphasis added). While a Commission determination that a candidate is eligible for public
funds may have collateral benefits to the candidate, such as ballot access in some states as a
matter of state law or eligibility to participate in privately sponsored debates, see AO 1996-07
(Harry Browne for President) (involving a committee that sought, and was denied, eligibility
without actual payment of funds solely for purposes of satisfying criteria established by other
entities for participation in campaign events), it is the public funds that form the actual public
benefit provided by Congress.

This matter turns on when the “point of no return” occurs beyond which a candidate is
irrevocably bound by the spending limits. We turn now to the three possible answers to that
question. We attempt to present the strongest possible arguments in favor of each answer,
followed by our recommendation and the reasons for it.

A. OUTCOME #1: MATCHING PAYMENT ACT DOES NOT PERMIT
WITHDRAWAL

The starting point for any question of statutory interpretation is the text of the statute.
When reviewing the text of a statute, courts will first look to whether the statute can be read to
have only one plain meaning. Chevron, U.S.A., Inc., v. NRDC., 467 U.S. 837, 844 (1984).
Under this “Step 1” of the Chevron analysis, “[1]f the intent of Congress is clear, that is the end
of the matter; for the . . . agency must give effect to the unambiguously expressed intent of
Congress.” Id. Alternatively, where the intent of Congress is not clear because the statute is
silent or ambiguous, courts will defer to an agency’s interpretation of the statute so long as it is
not “arbitrary, capricious, or manifestly contrary to the statute” in what is known as a “Chevron
Step 2 analysis. Id. at 843. When “Congress has explicitly left a gap for the agency to fill,
there [is] an express delegation of authority for the agency to elucidate a specific provision of the
statute.” Id.
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The argument for prohibiting withdrawal would begin by asserting that the plain meaning
of the applicable statutes is that eligible candidates, the Commission, and the Treasury are all
bound from the moment of eligibility and remain bound. Although most of the public financing
program is located in the Matching Payment Act in Title 26 of the United States Code, the
spending limits for publicly financed candidates are located in the Federal Election Campaign
Act (“FECA”) in Title 2 of the United States Code. 2 U.S.C. § 441a(b) provides that “[n]o
candidate for the office of President of the United States who is eligible . . . under section 9033
of Title 26 (relating to eligibility for payments) to receive payments from the Secretary of the
Treasury may make expenditures in excess of”” specified limits. Senator McCain was eligible
under section 9033 of Title 26 and thus prohibited from making expenditures in excess of the
specified limits. The same provisions that establish that money is the public benefit provided in
the Matching Payment Act also establish that the Commission and the Treasury are equally, and
unequivocally, bound: eligible candidates are “entitled to payments” pursuant to 26 U.S.C.

§ 9034(a) (emphasis added); the Commission *“‘shall certify” the amounts to which the candidate
is entitled pursuant to 26 U.S.C. § 9036(a) (emphasis added); and the Treasury “shall promptly
transfer” amounts certified pursuant to 26 U.S.C. § 9037(b) (emphasis added). Read together,
the statutes make clear that a candidate who is truly eligible will receive the amounts to which he
or she is entitled, and thus is in exchange bound to the spending limits from the moment of
eligibility. They do not indicate that any discretion is given to either the government or the
candidate, even by mutual consent, to depart from the obligations imposed by the statute.’

Thus, as this argument would have it, a reviewing court need not go further than Chevron
Step 1 to conclude that withdrawal is prohibited. However, even if a court found the statutes
silent or ambiguous — as it might, given the lack of any specific statutory reference to withdrawal
— an interpretation prohibiting withdrawal would not be a reading that would be “arbitrary,
capricious, or manifestly contrary to the statute,” and the Commission would thus be entitled to
deference at Chevron Step 2.

This decision would depart from the Commission’s prior decisions, and “[a]n agency
interpretation [of the statute it administers] that would otherwise be permissible is, nevertheless,
prohibited when the agency fails to explain its departure from prior precedent.” Bush-Quayle
'92 Primary Committee, Inc., v. FEC, 104 F.3d 448 (D.C. Cir. 1997) [hereinafter Bush-Quayle]
(determining that the Commission may depart from precedent so long as it “supplies a reasoned
analysis” for the change). There are colorable arguments to be made for departing from
precedent here.

In the Gephardt opinion, the Commission merely said:

5 If the Commission determines that a candidate receiving public funds was never truly eligible in the first

place, it may rescind its determination of eligibility and seek repayment of funds already paid. LRA 644 (Sharpton).
Moreover, the Commission may determine that an eligible candidate who knowingly and substantially fails to
comply with the disclosure requirements of 2 U.S.C. § 434 and 11 C.F.R. Part 104, or who knowingly and
substantially exceeds the expenditure limitations, has an entitlement of zero, either curably (in the instance of a
failure to report) or permanently (in the case of exceeding the limits). 11 C.F.R. § 9033.9(a)-(d) (paragraphs (d)(1)
and (2)) (making clear that a suspension affects a candidate’s entitlement). But see Explanation and Justification for
Presidential Primary Matching Fund, 45 Fed. Reg. 25,378, 25,378-79 (Apr. 15, 1980) (noting that “the
Commission’s power to suspend in implied from its express authority to determine initial eligibility”).
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The Matching Payment Act does not address a candidate who the Commission
has certified as eligible to receive payments under the Matching Payment Act who
no longer wishes to participate in the Matching Payment program. Nor do the
Commission’s regulations address such a situation. The legislative history of the
Matching Payment Act does not address certified candidates withdrawing from
the public funding programs. It does recognize that a Presidential primary
candidate’s participation in the Matching Payment Act public funding program is
voluntary. AO 2003-35 (citations omitted).

The analyses in the General Counsel’s memoranda to the Commission in the Dole and Dean
matters, which may be presumed to reflect the reasoning for the Commission’s actions in those
matters, see FEC v. DSCC, 454 U.S. 27, 37 (1981), are similar. The failure of the previous
matters even to grapple with the text of 2 U.S.C. § 441a(b), much less the companion provisions
of Title 26 that appear to bind the Commission and the Treasury, would justify reexamination of
the issue here, and departure from the approach taken in the Dole and Dean matters.

Policy considerations also support this analysis. If the statute is not read according to its
plain meaning, a candidate who has been declared eligible but who has not yet received public
funds, and who is either undecided or even has no real intention of actually participating in the
system, could manipulate the Matching Payment Program to leverage numerous ancillary
benefits such as debate participation and ballot access without being held to any of the public
commitments that made those benefits possible. In AO 1996-07 (Harry Browne for President),
the Commission declined to certify that Mr. Browne was eligible precisely because he was
explicit that, while he sought ancillary benefits of eligibility not provided by statute, he did not
want the actual public funds and, especially, did not wish to be subject to spending limits or to be
audited. If candidates can withdraw after eligibility, then candidates who want only the ancillary
benefits of eligibility without public funds or the responsibilities that come with them may
achieve exactly the result Mr. Browne sought to achieve simply by not being open about their
intentions. Consequently, to avoid candidates manipulating the Matching Payment Program, the
Commission could conclude that the Matching Payment Act provides no discretion to permit an
eligible candidate to withdraw from the Matching Payment Program.

B. OUTCOMES #2 AND #3: MATCHING PAYMENT ACT DOES PERMIT
WITHDRAWAL

As discussed above, nothing in the text of the Matching Payment Act or the FECA says
in so many words whether eligible candidates may change their minds about participation in the
program, much less when, if ever, they may do so. The statutes are silent on the specific issue of
withdrawal. Therefore, the Commission also could interpret the statutes to permit withdrawal
under a Chevron Step 2 analysis and would be entitled to deference so long as permitting
withdrawal would not be “arbitrary, capricious, or manifestly contrary to the statute.” This
construction would be consistent with judicial interpretation of other silences in the Matching
Payment Act. In Kennedy for President Committee v. FEC, 734 F.2d 1558 (D.C. Cir. 1984), the
court compared the Matching Payment Act’s utter silence regarding a formula for calculating
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repayments in cases of nonqualified campaign expenses with its detailed provisions regarding the
repayment of surplus funds, and determined that the silence on the former issue “manifests a
discernable congressional intent to accord to the FEC discretion” as to that issue. Id. at 1563.
Here, the congressional silence on withdrawal from the program, compared with the detailed
statutory provisions regarding entry into the program, manifests a congressional intent to leave
the issue of withdrawal to the Commission’s discretion.

This construction would be consistent with the Commission’s past interpretations of the
statutes. 11 C.F.R. § 9035.1(d) specifically provides that the spending limits “shall not apply to
a candidate who does not receive matching funds” (emphasis added). The plain language of this
regulation suggests that the Commission interpreted the statutes as not binding candidates to
spending limits until the moment of receipt, thus giving the Commission discretion to reverse its
eligibility determination and decertify a candidate up to that point. The Commission also has
permitted candidates to withdraw on three prior occasions. Given that the analysis is a Chevron
Step 2 analysis, a statutory interpretation that is consistent with the Commission’s past approach
would be more easily defensible under Chevron and Bush-Quayle.

Thus, the Commission could, consistent with the law, continue to take the position that
withdrawal is possible. Several policy considerations indicate that the Commission should take
this position. First, the public benefit given in the Matching Payment Act in exchange for
adhering to the expenditure limitation is money, not eligibility. Since the receipt of money is the
true benefit of the Matching Payment Program, and candidates typically receive payments early
in the election year, in some instances months after they have established eligibility, it would be
consistent with the voluntary nature of the program (which is necessary to its constitutionality) to
allow a greater degree of flexibility in the year or more prior to payment of the candidates by the
Treasury. Second, where the Commission confronts equally permissible constructions of the
public financing statutes, all things being equal it makes sense to choose the construction that
would make the program more attractive to candidates, rather than less attractive. Already, an
increasing proportion of major candidates for the major parties’ presidential nominations choose
not to participate in the program. An inflexible approach regarding withdrawal may make the
program even less attractive in future elections. Third, Senator McCain relied on previous
Commission decisions to conclude that he met the eligibility requirements to withdraw, and
contends he structured his loan agreements consistent with the conditions set forth in the
Gephardt opinion in order to retain his ability to withdraw from the Matching Payment Program.
Fourth, a Commission determination that a candidate may withdraw would support the principles
of voluntariness cited in Buckley and would avoid raising a First Amendment question. See
Buckley, 424 U.S. at 57 n. 65.

Determining that eligible candidates may withdraw, however, does not answer the
question of precisely where the “point of no return” occurs. We turn now to the possible answers
to that question.
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1. OUTCOME #2: GEHPARDT OPINION IS NON-BINDING; SENATOR
MCCAIN MAY WITHDRAW FROM MATCHING PAYMENT
PROGRAM PRIOR TO RECEIVING PAYMENTS

Rather than attempt to interpret what the Commission meant in the Gephardt opinion
when 1t used the phrase “pledged public funds as security for private financing,” the Commission
could take note of the fact that the Gephardt opinion does not set forth a binding rule of law
applicable to the matter at hand and conclude that “the point of no return” to withdraw is the date
the candidate actually receives payments under the Matching Payment Act. In doing so, the
Commission would still uphold the basic proposition set forth in the Gephardt, Dole, and Dean
matters that a candidate may withdraw from the public funding program. The Commission could
simply conclude that the Gephardt opinion’s reference to pledging of funds as security did not
establish a binding condition precedent, and that Senator McCain can withdraw from the public
funding program even if he unequivocally pledged public funds as security for private financing.

Advisory opinions may be relied on by the persons involved in the specific transaction
opined on, and by any other person who engages in a transaction with materially
indistinguishable facts. See 2 U.S.C. § 437¢(f)(1). The Gephardt Committee specifically noted
in its request for an advisory opinion that its previous certification for an initial payment of
$100,000 would “not be pledged as security for any loan during the Committee’s reconsideration
of its participation in the Matching Payment Act’s public funding program.” See id. Therefore,
when the Commission stated that an eligible candidate may withdraw from the program before
the payment of public funds “provided that the certification of funds has not been pledged as
security for private financing,” the Commission may simply have meant that a candidate who
had pledged public funds as security for private financing would present facts materially
distinguishable from those presented by the Gephardt Committee. Given that the Commission
could not properly establish a binding rule of law in an advisory opinion, see 2 U.S.C. § 437f(b),
the question of a candidate who had made such a pledge would be left for another day.

Permitting the candidate to withdraw from the public funding program at any point up
until the date the candidate actually receives payments arguably would be the option most
consistent with the basic First Amendment principles underlying the public funding program. In
Buckley, the Supreme Court upheld the public funding program based on the premise that
candidates voluntarily agree to subject themselves to specified expenditure limitations in
exchange for a public benefit. Buckley, 424 U.S. at 57 n.65. As noted above, the actual payment
and receipt of funds, rather than the certification of funds, is the specific public benefit offered
under the Matching Payment Act and tied to a voluntary waiver of one’s First Amendment
rights. See supra p. 7. Following this line of reasoning, the Commission should not require
candidates to give up their First Amendment rights to spend unlimited amounts of money until
they actually receive a payment of funds.

Aside from the language in the Gephardt opinion, nothing in Matching Payment Act
jurisprudence explicitly states a candidate reaches the “point of no return” if he or she takes
advantage of the ancillary benefits of a certification of funds without having actually received a
payment of funds. Even within the Gephardt opinion, there is no other mention in the
Commission’s reasoning that suggests a pledge of a certification of funds as security for private
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financing is dispositive to whether or not a candidate may withdraw from the public funding
program. See AO 2003-35. Instead, the Commission focused on whether permitting
Congressman Gephardt to withdraw was consistent with its prior decision “permitting rescissions
prior to the payment of any Matching Payment funds.” Id. (emphasis added). Moreover,
permitting the candidate to withdraw from the public funding program at any point up until the
date the candidate actually receives payments is the outcome most consistent with 26 U.S.C.

§ 9038(a), which provides that the Commission shall audit candidates and their committees that
have “received payments” under 26 U.S.C. § 9037, and 11 C.F.R. § 9035.1(d), which provides
that the expenditure limits “shall not apply to a candidate who does not receive matching funds.”

2. OUTCOME #3: GEHPARDT OPINION IS CORRECT; SENATOR
MCCAIN MAY WITHDRAW FROM MATCHING PAYMENT
PROGRAM PRIOR TO “PLEDGING PUBLIC FUNDS AS SECURITY
FOR PRIVATE FINANCING”

Alternatively, the Commission could choose to treat the Gephardt opinion as persuasive
authority and conclude that the “point of no return” for withdrawal is the earlier of when a
candidate has pledged public funds as security for private financing or when a candidate has
actually received public funds. See AO 2003-35. Such a conclusion would have the benefit of
consistency with the prior opinion. It would also reflect that the receipt of private credit based
on a pledge of public financing can be seen as more than a mere ancillary benefit; it is, in effect,
the advancement in time of the actual financial benefit provided to participating candidates by
statute, a type of “constructive receipt” of that financial benefit.

To apply the Gephardt opinion to the facts here, however, the Commission would first
need to interpret what that opinion meant by the phrase “pledged public funds as security for
private financing.” The provisions of Commission regulations that deal with the use of
entitlement to public funds as security for private loans contemplate an unambiguous pledge of
the funds as collateral before the Commission will recognize that a candidate has pledged public
funds as security for private financing. Thus, the Gephardt opinion likely referred to a similarly
unambiguous pledge of the public funds. Because the loan agreement between Senator McCain
and Fidelity and Trust Bank did not contain such an unambiguous pledge, the Commission in
this interpretation would permit Senator McCain to withdraw from the Matching Payment
Program.

The Commission has dealt with the concept of pledging public funds as security for
private financing in two of its own regulations. The first is the shortfall bridge loan exemption.
11 C.F.R. § 9035.1(c)(3). This regulation provides that where a candidate uses the promise of
unpaid public funds as “security” for a bridge loan obtained during a shortfall in the Matching
Payment Program account, the interest accrued during the shortfall period does not count against
the candidate’s expenditure limit. /d. While not explicitly defined in the regulations, the very
nature of a “bridge loan” is that the future public funds are directly pledged as security for a loan
to tide the candidate over during a limited period before payment.

The second is the Commission’s regulation on bank loans at 11 C.F.R. § 100.82(e)(2). A
bank loan is a contribution to a candidate, and therefore prohibited by 2 U.S.C. § 441b(a)
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assuming the bank is incorporated, unless the loan is made on a basis that assures repayment. 2
U.S.C. § 431(8)(b)(vii)(II). 11 C.F.R. § 100.82 sets forth circumstances under which bank loans
will be deemed to be made on a basis that assures repayment; section 100.82(e)(2) sets forth
circumstances under which a pledge of future receipts will be deemed to be collateral sufficient
to “assure repayment.” The regulation specifically mentions future payments of public funds as
among the type of future payments that may be pledged. /d. It also mentions public funds in
two parts of its five-part test, one of which applies only to public financing. First, the regulation
inquires whether the loan agreement required the public financing payments or other future
receipts “pledged as collateral” to be deposited into a separate depository account for the
purposes of retiring the bank loan debt. 11 C.F.R. § 100.82(e)(2)(iv). Second, the regulations
inquire whether, in the case of public financing payments, the borrower authorized the Secretary
of the Treasury to directly deposit the payments into the depository account for the purpose of
retiring the debt. 11 C.F.R. § 100.82(e)(2)(V).

This examination of the bridge loan regulation and 11 C.F.R. § 100.82 indicates that both
regulations contemplate an unambiguous pledge of the funds as collateral, and Section 100.82
explicitly contemplates that once paid from the Treasury, public funds will rapidly be made
available to the lender for purposes of retiring the debt. Thus, it would make sense to conclude
that the Commission had these or very similar arrangements in mind when it used the phrase
“pledged public funds as security for private financing” in the Gephardt opinion. This
interpretation has the benefit of ensuring a tight fit between the actual receipt of public funds,
which is the benefit provided for by statute in exchange for the candidate’s agreement to
spending limits, and the loan agreement. In effect, a candidate in the bridge loan or bank loan
scenarios is doing no more than advancing the date on which he will be paid the specific sums to
which he or she is entitled.

The Uniform Commercial Code (“UCC”) is another potential source of authority to
which the Commission could conceivably turn as it seeks to expand on the meaning of “pledged
public funds as security for private financing.” However, reliance on the UCC has several
potentially serious drawbacks. First, it is reasonable to assume that when the Commission used a
phrase such as “pledged public funds as security for private financing,” it intended concepts such
as “pledged” and “security” to have meanings similar, if not identical, to the meanings of those
concepts when they occur in its own regulations. The Commission obviously has a greater
familiarity with its own regulations than it does with other outside sources of law applicable to
security agreements, such as the UCC. Had the Commission had UCC concepts in mind at the
time it wrote the Gephardt opinion, it likely would have explicitly stated so or cited to specific
UCC provisions. Thus, an interpretation of the Gephardt opinion derived from the
Commission’s regulations is more persuasive than one derived from a source of law over which
the Commission has no specialized expertise.

Second, relying on the UCC would pose several additional analytical problems for the
Commission. The process of a secured transaction under the UCC has as many as three parts: (1)
creation of a security interest when the parties enter into an agreement that creates an interest that
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falls within the definition provided at UCC § 1-201(37)%; (2) “attachment,” when the interest
becomes enforceable, see UCC § 9-203; and (3) “perfection,” when, if the secured party takes
certain actions, it can assure itself a priority over other creditors in the property that forms the
security, see UCC § 9-301. Nowhere in the Gephardt opinion does the Commission suggest
which of the three parts would cause a candidate to reach the “point of no return” for withdrawal.
Reliance on different parts could lead to different outcomes. For instance, whereas a security
interest typically can be created in property that has not yet been acquired by the debtor, it
“attaches” only when, among other things, the debtor has rights in the property pledged. And
even within the parts of a secured transaction, differences in state law can lead to different
outcomes. For instance, to determine whether a security interest has been created, most
junisdictions, including Maryland, apply a two-step test that focuses on both the contractual
terms of the agreement and a contextual analysis of the parties’ objective intent to reserve an
interest in personal property that secures payment or performance of an obligation. See, e.g., In
re WorldCom, Inc., 339 B.R. 56, 64-65 (Bkrtcy. S.D.N.Y. 20006); Tilghman Hardware, Inc. v.
Larrimore, 628 A. 2d 215, 218 (Md. 1993); In re Eastern Equipment Co., 11 B.R. 732, 735-36
(Bkrtcy. W. Va. 1981). But at least one jurisdiction has held that a security agreement that
provides for a security interest in after-acquired property “create[s] a security interest when [a]
debtor acquire[s] rights in the collateral.” See In re Stevens, 307 B.R. 124, 128 (Bkrtcy. E.D.
Ark. 2004); In re Toombs, 2002 WL 32115829, at *3 (Bkrtcy. E.D. Ark. 2002). If the
Commission were to look to the UCC to determine when a candidate had “pledged public funds
as security for private financing” and thus when he could or could not withdraw from the
Matching Payment Program, it could find itself forced to make factual and legal judgments that
are typically reserved for state courts in a commercial law context.

To avoid these problems, the Commission should derive a meaning for “pledged public
funds as security for private financing” that relies on the fact patterns that are reflected in its own
regulations: an unambiguous pledge of public funds as security and a provision to rapidly make
those funds available to the creditor.

In this case, the Commission could determine that there was no unambiguous pledge of
public funds as security. The original loan provided that “any certifications of matching fund
eligibility, including related rights, currently possessed by Grantor or obtained before January 1,
2008, are not themselves being pledged as security for the indebtedness and are not themselves
collateral.” As noted above, if the agreement is read literally, payments derivative of the August
2007 certification of Senator McCain’s eligibility would be “related rights” to it and not part of
the collateral.

Similarly, the loan agreement did not provide for public funds rapidly to be made
available to the lender for purposes of retiring the debt. While the Committee granted to the
bank as collateral “‘accounts” and “deposit accounts,” and the loan agreement gave the bank “a
right of setoff in all [of the Committee’s] accounts with [the bank] (whether, checking, savings,
or some other account),” there is nothing in the loan agreement specifically addressing the
bank’s access to the matching funds. Nor did the Committee give to the Treasury account

¢ A security interest under the UCC is “an interest in personal property or fixtures which secures payment or

performance of an obligation.” UCC § 1-201(37).
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information at Fidelity and Trust Bank or any other bank into which Matching Payment Program
funds could be deposited. Consequently, there is no indication that the setoff provision would
have reached Matching Payment Program funds.

There is even less connection between the “in-out-in” provision and any pledge of funds
for which Senator McCain was eligible at the time of the agreement, much less provision to
make such funds available to the bank. Procedurally, whatever the “in-out-in” provision offered
the bank — and there seems to be no question that it in fact induced the bank to make the loan — it
deals with a hypothetical second eligibility that might or might not occur (and in fact did not
occur). The Commission cannot withdraw, or refuse to withdraw, a certification of eligibility
that it has not yet made in the first place. Moreover, the “in-out-in” provision can be said
unambiguously to pledge public funds as collateral, or to provide for those funds rapidly to be
made available to the lender, only upon the occurrence of a series of contingencies of which the
hypothetical second eligibility is third. It would be more accurate to say that the “in-out-in”
provision pledged no public funds, at least at the time of the agreement, because at that time
there was no such eligibility. Had the contingencies occurred, and had Senator McCain then
attempted to withdraw from the program a second time, the outcome might be different.

From a practical standpoint, there remains the question of why a candidate cannot be said
to have ‘“‘pledged public funds as security for private financing” when that candidate uses his or
her eligibility to induce a creditor to make an extension of credit. Here, for instance, the fact that
Senator McCain had qualified for public funds may in fact have induced Fidelity and Trust Bank
to make the loan, given that the bank likely contemplated that Senator McCain’s ability to raise
private funds would be seriously diminished if the candidate withdrew from the program and his
campaign thereafter did not do well, and would look to his current eligibility in assessing his
future ability to repay the loan. However, merely inducing a creditor to extend credit based on
one’s eligibility does not amount to any kind of unambiguous pledge of funds received as a result
of that eligibility or create a security interest in those funds. That fact that a creditor is induced
by a candidate’s eligibility does not give a creditor any enforceable right against public funds.
Moreover, using a standard that looks to whether a candidate uses eligibility to induce a creditor
would force the Commission to make a factual determination as to whether such inducement has
taken place, something that would be difficult and subjective given that in many cases there
might be little to no evidence on which the Commission could base its determination. When
inducement is not evidenced in writing between the parties, the Commission would be put in the
role of discerning what the creditor was thinking at the time the parties entered into a transaction.
Thus, mere inducement should not be a consideration in determining whether a candidate has
“pledged public funds as security for private financing.”

IV. CONCLUSION
We recommend that the Commission adopt the third outcome and determine that Senator

McCain may withdraw from the Matching Payment Program because he did not pledge public
funds as security for private financing.

First, we believe that the Matching Payment Act does permit candidates to withdraw after
they have been declared eligible. Although no eligible candidate may exceed the expenditure
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limits, the statutes simply do not say whether the Commission has discretion to reverse its
eligibility determination and decertify a candidate. The fact that the statutes are completely
silent on the issue of withdrawal strongly suggests that the Commission should read them to be
silent, or at the most ambiguous, on the issue of withdrawal under Chevron Step 2. Even though
the Commission might argue that the statutes’ meaning are plain, that argument would be
entitled to no deference; at Chevron Step 1, it is ultimately for a court to determine whether
Congress spoke. See Chevron, 467 U.S. at 844. The Commission might also conclude that even
in the face of statutory silence, a prohibition on withdrawal is the proper interpretation. Were the
question of withdrawal a matter of first impression, that conclusion might well receive judicial
deference under Chevron Step 2, for it is a more than plausible construction. But the question is
not one of first impression, and under these circumstances, the Commission would be more
likely to receive judicial deference if it interpreted the statute consistently with its approach in
prior instances of candidate withdrawal. Courts will specifically look to past precedent when
determining how much deference to give to an agency’s decision. Bush-Quayle, 104 F.3d at
453.

Perhaps more importantly, there are few if any compelling policy reasons for prohibiting
withdrawal by any eligible candidate at any time. Ultimately, little if any harm was done to the
public financing system by permitting the withdrawal of Elizabeth Dole in 1999 or Howard Dean
in 2003. Because the public benefit in the Matching Payment Act is money, it would be contrary
to the purpose of the Matching Payment Act to adopt an inflexible approach that would
irrevocably bind candidates to their initial decision to accept public funds, while at the same time
draining the amount of funds available in the Matching Payment Program account for candidates
who do actually want them. We also believe that such an inflexible approach would discourage
candidates from opting into the Matching Payment Program at a time when participation in the
program is declining. This danger outweighs the danger of candidates potentially abusing the
Matching Payment Program by leveraging ancillary benefits without being held to any of the
public commitments that made those benefits possible. Considering that the Commission has
only been presented with three prior instances of candidate withdrawal, it seems unlikely that the
Commission will face a rash of candidates abusing the Matching Payment Program via
withdrawal. Moreover, we believe that the harm the less flexible approach would do to a
candidate’s interest in choosing to speak without limit would significantly outweigh any public
benefit gained by binding candidates irrevocably to the program even if they have not yet
received public funds.

Second, we believe that the “point of no return” for candidates to withdraw occurs at the
earlier of when a candidate has actually received public funds or when a candidate has pledged
public funds as security for private financing. The Commission’s regulations, at 11 C.F.R.

§ 9035.1(d), make clear that the expenditure limitations do not apply until a candidate receives
matching funds. When a candidate has made a legally binding pledge of public funds that the
candidate is eligible to receive to a creditor, the candidate effectively has already received the
funds, even if they have not yet been paid out by the Treasury. At this point, the constitutional
bargain shifts. The candidate has in all but form received the very benefit provided by the
statute. At that point, the candidate must be held to his end of the bargain. This conclusion also
has the benefit of consistency with the Commission’s approach in prior instances of candidate
withdrawal. Again, the Commission would likely receive more judicial deference because this
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“point of no return” was at least suggested in the Gephardt opinion and the Dean matter. See
Bush-Quayle, 104 F.3d at 453.

Third, as discussed above, we believe that the phrase “pledged public funds as security
for private financing” in the Gephardt opinion means scenarios similar to those reflected in the
Commission’s own regulations. Even if the Commission did not have its own regulations in
mind at the time it wrote the Gephardt opinion, the various analytical problems posed by
attempting to apply another outside source of law such as the UCC strongly counsel against
looking outside the Commission’s own regulations.

Under the above standard, Senator McCain did not pledge public funds for security for
private financing and may withdraw from the Matching Payment Program. Both the bridge loan
regulation at 11 C.F.R. § 9035.1(c)(3) and the bank loan regulation at 11 C.F.R. § 100.82
contemplate an unambiguous pledge of the funds as collateral and some provision in the loan
agreement for the funds to be made available to the lender for purposes of retiring the debt.
Here, neither the original agreement nor the “in-out-in” provision unquestionably pledges funds
nor provides for any funds to be made available to Fidelity and Trust Bank. Consequently,
Senator McCain never reached the “point of no return” for withdrawal from the Matching
Payment Program.

In sum, we conclude that the Matching Payment Act permits withdrawal unless the
candidate has actually received public funds or pledged them as security for private financing.
We recommend that the Commission determine that Senator McCain may withdraw from the
Matching Payment Program because he did not receive public funds nor pledge public funds as
security for private financing.

V. RECOMMENDATION
The Office of the General Counsel recommends that the Commission:
1. Withdraw the certification to the Secretary of the Treasury that Senator McCain and
John McCain 2008, Inc. are entitled to payment from the Matching Payment Act

account; and

2. Approve the attached letters to counsel for Senator McCain and John McCain 2008,
Inc. and the United States Treasury.

Attachments:
1. Letter from John McCain and John McCain 2008, Inc., dated February 6, 2008

2. Letter from John McCain 2008, Inc. and related attachment from Dickstein Shapiro, LLP,
dated February 25, 2008

3. Letter from Chairman David M. Mason, dated February 19, 2008
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4. Business Loan Agreement between John McCain 2008, Inc. and Fidelity and Trust Bank,
dated November 14, 2007 and related documents

5. Proposed Letter to Counsel for Senator McCain and John McCain 2008, Inc.

6. Proposed Letter to the United States Treasury
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February 6, 2008

VIA HAND DELIVERY

The Honorable David Mason, Chairman The Honorable Ellen Weintraub, Vice Chair
Federal Election Commission Federal Election Commission

999 E Street, NW 999 E Street, NW

Washington, DC 20463 Washington, DC 20463

RE: John McCain 2008, Inc.

Dear Commissioners:

This letter is to advise you that I, on behalf of myself and John McCain 2008, Inc., my principal
campaign committee, am withdrawing from participation in the federal primary-election funding
program established by the Presidential Primary Matching Payment Account Act. No funds have been

paid to date by the Department of the Treasurv. and the certification of funds has not been pledged as
security for private financing

I will make no further requests for matching-fund payment certifications and will not accept any
matching-fund payments, including the initiai amount and other amounts certified by the Commission in
connection with my campaign’s previous submissions My campaign has not submitted to the
Department ot Treasury any bank account infurmanon and will also intorm them directly ot our
withdrawal from the matching funds system.

Should you have any questions or desire any additional information, please contact my counsel, Trevor
Potter, at 703-418-2008.

Sincerely,

McCain
S Senator-AZ

cc: The Honorable Henry Paulson, Secretary, Dept. of the Treasury
The Honorable Judith Tillman, Commissioner, Dept. of the Treasury Financial Management Service

r Paid for by John McCain 2008 ]

/ RISV TEL
- L mane s T
L, e L e
cemy Tl -
B ek N e
A IR AN e -
L AR
P

PO 8ox 16118 | Arlington, VA 22215



February 25, 2008

VIA HAND DELIVERY

Chairman David Mason
Federal Election Commission
999 E Street, NW
Washington, DC 20463

RE: John McCain 2008, Inc.

Chairman Mason:

This responds to your February 19, 2008 letter concerning Senator John McCain’s
February 6, 2008 withdrawal from the federal primary-election matching funds program
established by the Presidential Primary Matching Payment Account Act (“the Program™).

The Federal Election Commission recognized in Advisory Opinion 2003-35 (Gephardt
for President) that the Supreme Court’s Buckley opinion found the Program to be constitutional
because the Program is voluntary. As a result, candidates have a constitutional right to withdraw
from the Program. The Commission in Gephard! expressed its view that this constitutional right
to withdraw was conditioned on the candidate not receiving Program funds from the U.S.
Treasury and not pledging Program certifications received from the FEC as security for private
financing. The campaign has received no funds from the U.S. Treasury, and has notified the
Treasury that it will not accept any such funds. Consistent with the reports to the FEC noted in
your letter, the campaign did not use its federal matching fund certifications as security for the
campaign’s bank loan, as discussed further below.

Two previous presidential candidates were certified by the FEC as qualified to participate
in the Program and withdrew prior to receiving federal funds. Democratic National Committee
Chair Howard Dean (a presidential candidate during the 2003-2004 election cycle) qualified for
the Program in June of 2003, but withdrew on November 12, 2003. Similarly, Republican
candidate Elizabeth Dole withdrew from the Program on December 17, 1999 after qualifying
earlier that year.

In your letter, you stated your belief that “Just as 2 USC Section 437¢(c) required an
affirmative vote of four Commissioners to make these certifications, it requires an affirmative
vote of four Commissioners to withdraw them.” We respectfully disagree with this conclusion
for the following reasons: First, 2 USC 437c(c) contains no such requirement as a condition for
withdrawal. This was recognized by an FEC spokesperson who accurately told the Associated
Press that although "[t]he statute says a vote of four commissioners is required to certify
someone as eligible, . . . [t]here is nothing in the statute that talks about withdrawing from the
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program." Second, the FEC’s regulations are similarly silent on the subject. Third, your letter
cites Advisory Opinion 2003-35, issued to former Congressman Gephardt, which outlined
procedures the Commission chose to follow in that instance. The procedure included an
affirmative vote by the Commission accepting Congressman Gephardt’s withdrawal from the
Program (a similar procedure was followed in the Dole and Dean withdrawals). However, this
Advisory Opinion does not establish a legal requirement that the Commission must approve all
withdrawals from the Program. As you are aware, the statute prohibits the Commission from
establishing regulatory requirements through an Advisory Opinion. 2 USC 437f(b). The
Commission has not taken the numerous additional steps through a formal rulemaking procedure
with notice and comment that would be necessary to incorporate the Gephardt Advisory Opinion
procedures into its regulations and make them binding on the Commission and on candidates
participating in the Program.

This is particularly important in light of the extraordinary circumstances in which we and
the Commission find ourselves at this time. Senator McCain submitted his withdrawal letter on
February 6™ of this year, and as your February 19" letter notes, the FEC does not currently have
the minimum number of Commissioners necessary to constitute a quorum and conduct business.
We believe this necessarily means that the Commission cannot determine at this time whether a
vote is required to recognize and accept Senator McCain’s withdrawal (as you conclude) or
whether his withdrawal occurred automatically upon his February 6™ notification (as we believe
is the case). Accordingly, we understand the current status to be that once a quorum exists, the
Senator’s withdrawal letter will be presented to the Commission for its decision on whether any
further action is required. Even if the Commission concludes that a vote is necessary, we are
confident that the Commission will find that its role is “ministerial” in function, and that the
Program’s voluntary nature requires it to recognize that Senator McCain’s withdrawal from the
Program was effective as of February 6™,

The legal effect of Senator McCain’s withdrawal—whether it is found to occur
automatically via his letter of February 6™ or is later ratified by vote of the new
Commissioners—will be the same: Senator McCain will not be subject to the Program’s
spending limitations after February 6, 2008. We understand that you believe this is a matter that
can only be decided by the full Commission when a quorum is present, and we are confident that
the full Commission will concur with us it considers the question. Both as a candidate and as a
Member of Congress, Senator McCain is hopeful that the Senate will move expeditiously to
confirm new Commissioners so that the FEC may conduct all of its important business, including
a review of these issues.

Your letter also requests that we provide additional information to the FEC concerning
the rationale for concluding that the campaign’s bank line of credit was not secured with federal
matching fund certifications. John McCain 2008 has already placed the loan documents on the
public record at the FEC, as required by law. Today, the bank, through its attorneys,
unequivocally stated that the matching fund certifications held by the campaign were never
collateral for the line of credit. I am attaching a copy of the letter I received. It concludes:

Accordingly, the bank does not now have, nor did it ever receive from the Committee, a
security interest in any certification for matching funds. Any finding or determination to



the contrary would be wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and basic principles of banking, security and
uniform commercial code law.

News services report today that the Democratic National Committee (“DNC”) has filed a
complaint with the Commission concerning this loan, citing these very documents. Accordingly,
we expect to respond as provided in 2 USC 437g to the DNC’s complaint with whatever
additional information may be necessary to explain any further grounds for the conclusion that
no Program certifications received by Senator McCain and John McCain 2008 constituted
security for private financing.

I trust this information, and any that we may provide in response to the DNC complaint,
will answer any questions which you, or the Commission when a quorum exists, may have
concerning these issues.

Sincerely Yours,

A

Trevor Potter
Counsel
John McCain 2008

cc: The Honorable Judith Tillman, Commissioner, Dept. of the Treasury Financial Management Service

Encl: Letter from Counsel for Fidelity & Trust Bank, dated February 25, 2008
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DICKSTEINSHAPIROur

1825 Eye Street NW | Washington, DC 20006-5403
TEL (202) 420-2200 | rax (202) 420-2201 | dicksteinshapiro.com

February 25, 2008

Mr. Trevor Potter

John McCain 2008, Inc.
PO Box 16118
Arlington, VA 22215

Re:  Fidelity & Trust Bank Loan
Dear Trevor,

We understand that a number of questions have been raised regarding the loan made by Fidelity
& Trust Bank to John McCain 2008, Inc. (the “Committee”). In that regard, we offer the
following perspective at the bank’s request:

As outside counsel for the bank, we worked closely with the bank and the Committee since the
inception of the lending relationship. At the outset, and with guidance provided by FEC
Advisory Opinion 2003-35, we were mindful of two potentially competing concerns: (i) the bank
having adequate assurance of loan repayment, and (ii) the Committee retaining flexibility to
withdraw from the matching funds program (which we understand might not be possible if
certifications for matching funds were pledged as collateral).

After the bank determined that adequate assurances of loan repayment existed without obtaining
a pledge of any certification for matching funds, the loan terms were carefully drafted to exclude
from the bank’s collateral any matching funds certification (so as to assure that the Committee
retained the flexibility to withdraw from the program in accordance with the principles of
Advisory Opinion 2003-35). The fact that there was no pledge of any certification for matching
funds is further evidenced by the fact that covenants were included within the loan documents
that expressly required the Committee to pledge, in the future, and if (and only if) certain
specified events occurred after the Committee were to withdraw from the program (such as the
Committee’s re-entry into the program), future certifications of matching funds as collateral for
the loan. It is our understanding that, to date, none of those events have occurred. Accordingly,
the bank does not now have, nor did it ever receive from the Committee, a security interest in
any certification for matching funds. Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the intent and understanding of the
parties and basic principles of banking, security and uniform commercial code law.

Sincerely

Mt F Sormas— A
Matthew S. Bergman, Partner Scott E. Thomas, Of Counsel
(202) 420-4722 (202) 420-2601
bergmanm@dicksteinshapiro.com thomass@dicksteinshapiro.com
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FEDERAL ELECTION COMMISSION

WASHINGTON, D.C. 20463

February 19, 2008

BY FACSIMILE AND FIRST CLASS MAIL

Senator John McCain
John McCain 2008, Inc.
Post Office Box 16118
Arlington, Virginia 22215

Re: John McCain 2008, Inc. (LRA 731)
Dear Senator McCain:

This is in response to your letter dated February 6, 2008, received by the Commission
late February 8, advising that you are withdrawing from the Presidential Primary Matching
Payment Program.

As you may be aware, in Advisory Opinion 2003-35 (Gephardt), the Commission
balanced the voluntary nature of participating in the Matching Payment Program with the
contractual obligations a candidate commits to once he seeks and receives Commission
certification of eligibility to receive payments under the Matching Payment Program. The
Commission made clear that a candidate enters into a binding contract with the Commission
when he executes the Candidate Agreements and Certifications. AO 2003-35. The Commission
stated that it would withdraw a candidate’s certification upon written request, thus agreeing to
rescind the contract, so long as the candidate: 1) had not received Matching Payment Program
funds, and 2) had not pledged the certification of Matching Payment Program funds “as security
for private financing.” Id.

Accordingly, we consider your letter as a request that the Commission withdraw its
previous certifications. Just as 2 U.S.C. § 437c(c) required an affirmative vote of four
Commissioners to make these certifications, it requires an affirmative vote of four
Commissioners to withdraw them. Therefore, the Commission will consider your request at such
time as it has a quorum.

We note that in your letter, you state that neither you nor your committee has pledged the
certification of Matching Payment funds as security for private financing. In preparation for
Commission consideration of your request upon establishment of a quorum, we invite you to
expand on the rationale for that conclusion, including but not limited to addressing the following



Senator John McCain
February 19, 2008

Page 2

provisions of the loan agreement executed between John McCain 2008, Inc., and Fidelity and
Trust Bank of Bethesda, Maryland on November 14, 2007, as modified on December 17, 2007:

The paragraph entitled “Additional Requirements” set forth in the Affirmative
Covenants section of the November 14 agreement (page 2), as well as the
December 17 modification to that paragraph (page 2 of the modification).

The references to matching funds in the paragraph entitled “Collateral
Description” set forth in the November 14 “Commercial Security Agreement”
(page 1 of that agreement). (The paragraph contains no reference to certifications
of matching fund eligibility or related rights obtained after January 1, 2008, thus
apparently bringing any such certifications that might occur within the
paragraph’s more general description of the collateral for the line of credit.)

The December 17 modification to the paragraph just mentioned (page 3 of the
modification), which removed the reference to certifications and related rights
“currently possessed by grantor or obtained before January 1, 2008” and replaced
it with a reference to certifications or rights “now held by Grantor[.]”

We would appreciate recetving any response you choose to make by not later than March

7,2008. If you have any questions, please contact Lawrence L. Calvert, Associate General
Counsel, or Lorenzo Holloway, Assistant General Counsel, at (202) 694-1650.

CcC:

Sincerely,

Cot 71 et

David M. Mason
Chairman

The Honorable Judith Tillman, Commissioner,
Financial Management Service, Department of the Treasury
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SCHEDULE C-1 ; iy o
LOANS AND LINES OF CREDIT FROM LENDING INSTITUTION%EC EC Hppger ound on
MaA| “’Qﬁ"’scmaulec
. Fedorsl Election Commission, Washington, D.C, 20463
Name of Commitise (in Ful) M3 jANFEs foENTIFICATION NUMBER
JOHN MCCAIN 2008, INC. r2300430470 |
Back Ref 1D: SC-01 A
%EP:‘DING INSTITUTION (LENDER) Amount of Loan Interest Rate (APR)
uli Name — -
FIDELITY & TRUST BANK I L., .. 4000000.00 1 8.5000 ]-/,
Malling Address E'-‘ v
4831 CORDELL AVE. Date Incurred or Established 11 14 2007
City State Zip Code Date Due [ 081412008 f
BETHESDA MD 20814-9914
A. Has loan been restructured? [ X]No [_| Yes if yes, date originally Incurred : . —T o
B. It line of credit, Total
v M ~ o Outstanding v vE——
Amount of this Draw: [ 297} 692'2_0 . batance : r . 2971697.20
C. Are other parties secondarily liable for the debt incurred?
[XINo [ ] Yes  (endorsers and quarantors must be reperied on Sch, C)
D. Are any of the following pledged as collateral for the loan: real estate, personal What Is the value of this coRateral?
property, goods, negotiable instruments, certificates of deposit, chattel papers, VT e sy ey
stocks, accounts receivable, cash on deposit, or other similar traditional coilateral? L ﬁOQOO_O(LOO__\_ '

[Tno [X] ves ifyes, specﬂy

Does the lender have a perfected security

; b interest in it? No X Yes
E. Are any future contributions or future receipts of Interest income, pledged as What is the estimated value?
collateral for the loan? No Yes If yes, specify: e i
] x] | 5000000.00 —}
DIN — — o
EXCESS OF $5,000,000
A depository account must be estabished pursuant Location of account
to 11 CFR 100.82 and 100.142. FIDELITY & TRUST BANK
Date account established: Address: .
. ,2 10 “ r2 00 7 4831 CORDELL AVE.
- . 4—‘—A—‘—-] _City-State, 2ip: BETHESOA _ MD  20814-8914
F. if neither of the types ot al described above rﬁ\e/dged-for this toan, or if the amount pledged does not equal or exceed

the loan amount, state t is upon which thj n was made and the basis on which it assures repayment.

G. COMMITTEE TR SUR 'J DATE
Typed Name R SALVATORE PURPURA (ASSISTANT TREASURER) 0 : 2? ] 2 6*0;" - ]

Signature

H. Attach a signed copy o, loan agreement.

(. TO BE SIGNED BY THE LENDING INSTITUTION:
{. To the best of this iHstitution's knowledge, the terms of the loan and other information regarding the extension of this foan

are accurate as stated above.
il. The loan was made on terms and conditions (including interest rate) no more favorable at the time than those imposed for

similar extensions of credit to other borrowers of comparable credit worthiness.

111.This institution is aware of the requirement that a loan must be made on a basis which assures repayment, and has complied
with the requirements set forth at 11 CFR 100.82 and 100.142 in making this loan.

AUTHORIZED REPRESENTATIVE DATE

Typed Name__MR JOHN RICHARDSON . . S—

Signat Title 101 2 9 2008
W/ Senpk_ VP ——
FE1 60.ROF

FEC Schedule C-1( Fom 3P )




<ol 23901409

BUSINESS LOAN AGREEMENT
Mt lonDale  Maturly LosaNo  ° ced/col Accosnt  Officer lnitiais
RRGD 44442007 08-14-2008 “ JR
" Maces e bexes shove 81 for Leadar's Usa cly 81d 06 nox s/ (e Applicablity of s decutment to any particuias loan of Hlem,
Ay kem above Conieiing “*~= has besn emitted due 19 16t (ength Batens.

Sowie e leCaln 200, tho. + ideSy & Trust Bank
ORIt .- . . Lender 91 Corilave |
Mg VA 224 Getnesda, MO 201140030

IR LOAN AGREENENT dated- Nwmbu 14, 2007, ls mads and dxocutad Betwoen John MeCaln 3008, tne, t“ Trower”) and Pide]ity
Sl bk o0 e following tanne and eanditions. Borrowsr has regelved prior sommaruisl loane from Lander or hes sppfisd 10
Ul hre 2080 o loans of o&m fAnancial sccommodaiions, insiuding thoss which may be desoribed oa eny exhibil or schedule
ﬂihw {"Los "). aomu undersiande and sgreas thalt in gn uhu. mm, or axlending eny Loan, Lender 1
Wy &: 8, warrenties, and apresments as ool forth In this Agresments (B) e grenting, renewing, o7 sxtanding of

q::iuntmu“ mmlll be ul.lmu Lender'a sole Judgment and Slacretion; and m st ouch Loaas shall be and remala subject to

i igvenend et Do effeciive as of Novembes 14, ml.mmlunlmhmmmmmmmnﬂua«mr.umm
uau-mmnuhm Inchuding pAncipal, lntarast, conts, axpenses, aliomeye’ fesd, and oer fess 8nd charges, or unill such time as the
asny g g (o tanminats (his Agteement,

CHIIS MRECEDENT TQ EACH ADVANCE. ummmnmm-wm oach sbssquent mw-rmmm
i adib fu hiiment 10 Lander's sstisfaction of sl of the coadisons sel forth fa this Agreemand end In the Related Oocurments,

Lowfoanents, Barrower shell 0 to Lendar Uve fallowing documents for tha Loarc (1) the Note: (2) Sacunty Agreement
madybiswd h he Collatera); mwunmm dlnt-fdwrmhnho&: (:&ulvbmm u 35’»"‘5&'
-mmww mnmwmm-umrmmmmumdhmwuhumnmm»mq-

anll. mmmmﬁ 0 form and edistence salisfaciory & Lender progiry cartified resolutions, duly euthortring
- hMﬂMdN.MmM.M and the Relaled Documents. [n sddition, Bomowss vhall harve provided such other rsselutions,
Stakahan, bcumenis ond instrumoents ws Lendar or lts counsel, mey require.

o foes od Expensee. Bamower shall heve Yo Londer all feas, charges, and other sxpensts which are then dus and paysbie as
wnml'znlwﬁmudom puid P

Mymatonn sk Warrsntles. The capresenialions and warsnties set forth in this Agreement, bn the Relaled Documents, end in any document
i dedvered to Lunder under this Agreement are true and comect,

Wit ot OsfaulL. Theve shait nol sxé¢! ol the Tme of any Advance @ condition which would consttule sn Event of Delault vider (his Agreement or
e oy Paleed Documant.

IPRTTATONS AND WARRANTIES, Bomowsr represenis and wamenis 10 Lendes, a8 of the dale of this Agreamenl, a3 of the date of sach
fhvoead fben procesdy, udhduhdwnnmm of modificetion of eny Lesn, and ot all imes any (ndadleaness sxiste:

Opintn, Sorower b o mrpommmu.mnnmmu. validly axdaling, and In good standing vnder end

W‘Nmoﬂ'lﬂh Deloware, @ Ie duly m\.nmumnuummm s doing business.

Intyssied of neceseary Hings, wmmmmmmmmummmmmmummu . Borrower

hedsiol fone shall be, ity quatiied as & tareige corparstion ta sl states In which the [altine to 50 qualily would have & me atvers e sflect on

mu fundal condition. Borrower has the Al powsr-and euthordty 1@ own s s and 10 trensact uum“hmmmn
ool o prewedy proposes to wngage, Borrowser malnislas an offics &t P O Bom 1611 Mhohn.VA 22218. Unlesa Bomower has de!

dain hwiing, e principa! otice o unmmmumwmnnmm Mhnm!llmmumcd m.

Texwrsliockly Lender peior 10 any changie in the (ocation of Borrower's slate of arganization or any chenge In Barrower's aame. Borowet shali

by sncasary & preconve end to llu fn full foroe and eftect ite mmwmmnmnuwmmamamuu

whaem, utes, orders and dacress of eny govemmwatal or quas-goveramantel authodly or court appiicatie 1o Borrower and Botrower's

Jmnd Susionss Kores. Bomowers has Bled oe d off ¢ or fiings bthnltlnu 1o &fl sssumad business Ramas Used by
Jemou. Exduding (Ao neme of Borrower, (he following s & complete Iolol o uwmac bulinesa names undar which Bonower dose budtnees:
s,

laotston. Borrover’y executliani, delivery, snd perfonnsnce of this Agreement and all the Relsied Documants have been duly euthortzed |l
ety ocon by Berrower and do ot confict with, reeidl n @ vioiation of, or conatitide o defauk under (1) mywv\ubno( (x) Bomewer's
ditrgradon or organdyadion, or bytaws, or (b) -wmlummmundwwmlomu (2) saylew. 'wmmnulnm
AN, & order spplicable 10 Borrowss or 10 Borrower's properties,

Naxthlformtion, Each of Borrower's fingnclel staternnia sup) bdloumhruw and completely disclosed Borower'a Snenciat condtion es of
Séh ¢ fu daleran, and ihere has been 1o matedel atverss in Borrower's necciel condiion subeagquent (o the date of the mast recan
ki st sugpiied fa Lendar, emnummmmmowmomuamnwmumm. .

Ly Bk Ths Agrsement conalituies, and any Lnal or a9 nt 8 lo requiced 1o pive Under this Agresment whan delivered wii
o igel whd, and tinding obluum o menrwmhu ageinst Bomrowst in scaordence with thelk reapactiva lemns,

u-b. Exept 1 contemplated by this Ageament or 8¢ pmtww dmlmd In Borrower's Rnandel slalemenis or [ wmlnl u Lender and e
el iy Lendet, bnd excapt for property fax fene for taxes Mot due, ind p owne and hes good Utie (o ot of Borowers
Pniates i cows of sl sawmy Interants, and hes net oxecuted any wnﬂw documenta of finandng statements relating to such properties. AN
dmtnpwu e tlied la Barrowar's legal name, and Borrowss has not used of filed s Enancing sistement under sny other name for at least
obdin{Qreen.

Rariws Sebeiaces. Exospl as dlsciosad ta snd scknowledged by Landet kn writng, P ond w et (1) 'Dulhﬂ the
il d bvosed's owniaship of the Colletersd, there hes been ne wes, ¢ . StOrege, 5
shon ooy Hmadous Substance by eny peron on, wnder, about of lmm of Ue Colstersl (!) Mu\o 19-« or resson (o

ira el ics has Baon (8) ony braach o violation of any Enwomnomllum, ®) ey %

Agud ahtse o fratenad (alnase of any Hexardous Gubalance undofMuﬂmmcdmdbymymmnwommdwo!
bt & anuwd of threatsned Ikga¥on or ddmullny :{ rson telating (o auch maltsre. (3) Nefther Bomower nar any
o, ik, agend of civer authortzad uier of eny of the Collateral shall use, unmu. mamwiachure, tlore, resl, dlspose of or release any
Harba s 0 nd,sbout o rom sy of the Collarat and ary euch sty shalbe condur ) wih ol fodwl,

w

o, vl s, reguiations, end without & el Lawe. 8 dzes Lender and lta opendy to
o vgee 0 Colalersl 0 m such Inspactions sad tesls aa Lender mey dmn appropriate to determine lanoe of e Colataral with thie
wdndte Agwcasrl. Any inspections or tste made by Lender shall be st Barowsra 0xpense end for Lond. wpouumwm thdln-lbo
momwnwmkucowmupmou-nwumom sny other ™e |

person,
wxhiind hol o8 based on Bammower's dus dligance in Inveatigaing the Collaters! Tor hararfous wasle snd Hazerdous awu-m; BaTover
Iy () messes and walves any Iuture ddm“oglhu Londer for hdunmy o1 contrRution 1 the svant Barrower beoomas fable for claanup or
o ol oy auch lews, and (2) agrees Mo indemalty, defend, end hold henmisss Lander against arty and il dalms, losses, liabiltee,
“\n‘u.mdnpulu which Landes may ditecty or indirectly sustain or suffer tesulling from & breach of this asction of v Agreemeni os
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Litigation end Clalms. No Wtigetion, clelm, invesiigation, adminisiraiive procesding or sknilar solion thow (or unpaid taxes) egatnst
Borrower bs ganding or thresiened, 8nd no other event has coourred which stadally sdversaly affeol financial condiion e propect!
othar than tigation, dlalms, o mmlw.mnmmmwﬂmammnm . ¥ o

Texes, uwucwmmmmo.nuemnmuwmmlmm-rmmwnum.hmm
(axag, aesssuments and other governmenial charges have bean pald in M, excepl thoss presantly being or 10 be tod .
{n the ordin have been provided.

[
I.Ioner‘ Unioee oiherwiss previovsly diactassd to Lender i willing, mmmmmum
Uw (ling or stiachmeni of any lowwmu-mwdlnIT the Collsleral dlrectly ::
nmwgmwdhm«umlmthmum m-umwmmmmmmummmu.

Hinding Effest. This Agreement, ine Note, all Securily Agreement s0d all Relsiad Documonts are bindl tw treol,
68 upon thelr mm"“m“‘w*“""ﬂ"‘%hmimuhmup. M“M signere thareol, ss well

AFFIRMATIVE COVENANTS. Bomrower covenants and agress with Lendas that, 30 long ae this Agreoment remeina in mo\mm

206
ot

Noticea of Olaims and L. luaunwwtthmhvmmd i matenia) ady CLL. 's fnandlal condition, and
oxisting ond alt Swentsned claims, nvesligations, ad lg)m-uwum% mwwcucnﬂualg

covid meledaly alfect the finenclal condition of Borrower or the

Financlal Recorde, Maintain its books and records In oconsance with GAAR, mmuwulﬂaumn sl permit Lander 1o examine end audil
EHowower's booka and reconds ot wii reasonstie tnes,

Financlel Statements. Fumish Lender wilh sch Ananciel sietsmenis snd oowmhlod fnformation ot euch frequencios and in such deled as Lender
may masonsbly request.

Additlonal informalion. Fumish such sddianal information and stefemants, as Lender mey request from tims 1o time.

Insusanee, mnmmmmmmm Babilly rmurenos, and such sther insurence es Lender require with respect o

rmmnmdmnlmu.hlum mmduhmmw%hhnw '3 request of
Lender, Wil deliver 1o Lender from fime 1o ¥me the polcies or cwlficates of inswance b fom sciory lo Lende Mmmm

ewmmuumuwumwmmmnmmuw«npmcmmmm Eodmlmpol also shall Include an \
endorssment providing thel coverags In favor of Lender wiil nol be impalred th aay way by sny wol, omission or defeult of Bowawer or eny other
rm in oonnection with ol policies covenng avesis in which Lender holds or 18 @ sscurlly interest for the Loans, Boower will pravide
snder with such lender's loss paysble of other sndarssmaents as Lender mey requirs.

tnsurance Reports, Funuhbtom:ﬂummndmaucwnu-ﬂ L on es Londer

ransonsbly request, incuding lntion the folfowing: )namum-nm.mmmhmum; the amaunt of the the
propedies inaured; (6) mamnmumwwlunm Gasle of which insumnce hee besn oblained, ﬂmmm«da’d« “&.
vslm.nd {8) e expiratian dels of the polcy. In eddifon, wpon cequel of Lander (howevar not more often then anausly), mnumm
.f praiser satistectory to Lender detenmine, se spplicabls, the actual cash veive of repisoament cost of any Collatsral. The codt of such
l»fd.lllll be paid by Borrower.

Olher Agresments. Comply with T tenma and condiSane of ell ather &g now o hereafler exdsting, b and any
other lndmmw«tmndm'thwﬂduydmulhmodenvmwmmnmmnm

Lo:c;omndu. Uss ail Lasn p du salely lor 8 s huek oparslions, uniess spacitcally consented 1o e contrary by Lender tn

Taxes, Charges ond Llens, Pay and Kechurge whan dua ol of 8s indabladnese snd obiigationd, including withowt livitation all sssssemenis,

taxngs, governmenial charges, tevies end Fens, of every kind and nakws, inpossd vpon erwhmmm«mmbh

dsls MWMMMNM.N|IWM|MlumI¢.Mm-llnwwmm ny of Bowovwer's properties,
, of (X

Pertormance. Perform and comply, In 8 Emely manner, with ali lamma, condifons, lﬁpﬂMlhmuumlthnMMhm- Relstsd

Doumnu cnﬂ\d ather instrumente nnd spresrmanis between Bomower and Lender, smrmlmwumummwhmumy

defaull lny g

Op Malniain t al wih substendally te same quaificationa nﬂwmuumpumu-m
and wnw-mml personniel; pnMdo wrmn notice L0 Lender of any change In sxeculve snd management p wfaley
10 @ ressgnatie snd prudent manner.

!mlm\lmunl Sudles. Promplly condutt and complets, st Borower's :xpense, atl such investpations, shudies, sampiinge and testings as may

0o requesied by Lender oF any govemmaenial sutharily retativa 10 any substance, of sny wasle of by-product of any nhmnudolnduwuu
hazerdous wluum under npwabh federal, slals, or foosl faw, e, Mindation, arder of dective, at o aecting any progerly or any feclity
owmd luudof by Botrower.

Comply whh in sfiecd, of ol gevern:
Mo oapluhk totw oumua of Gosowers properties, wulmuu mdorlh'. llmﬂn use noempmq of the cohwd.
withowt fimilation, the Amaricans Witk Disabliities Aot o«vmbr’ml'y'mml : .rdnu.udnna.u“ md o
complance during sny proce {noluding ep, pdd-wpu 1) rvulonm ] Londic In writing prior dohno [
u.hl.mdofudouhlan.t m«m the Collstera) are not jeopardized. um:mmmmhmmmmmm
ourety bond. mmoum« umwuw. Intereet.
Inspection, Fommow snta of Lender sl any ressonable Bme W0 inspect Anddwdmllormol.unwl.mwsmn
mmuhandhowum:l’luﬂ lmh mhwuwmn! captes and memorends of Borrower’s books,
socounta, and records, If Borrower now o at nnmummmmnm-mmmmmummmmmum.
and computer software programa for the gensration of auch fecorde) in the possension of @ hird party, Bamower, upon request of Lender, shall
nouympwhponmurmrhumlowmumdalmmnmlmomlummqumuﬂAdmyanohmy
requed, oll at Borowers axpInae.

Environmental Complance and Reports. Borrowsr shall comply 1 all (eapects with sny and il Environmental Lawe; not cause or penmit ©
oxlel, as @ resun of an Intantional or unintentional action of omission on Borowsr's part of on the poﬂ of any third pany, on property cwned svdror
accupled by Bomower, sny environmenial aclivily where damage may resul ta e enviroament, unkass such snvironmental ectivity le o to
and In complience with the condiions of 8 permil lesued by the nz'pfwhlo {aderal, state or tocel govenmental authonities; shall fu 10 Lender
promplly and In any evand wilthin thirty (30) days effer num 00! @ copy of any notios, summony, tien, cltelion, directive, mm or other
communkation o any governmenial agency of insrumenialty conosiming any intentional or unitentional sction or omisslon on Bomowess pant
n connection with any environmantal activity whethes or not lnm le damage 10 the enviranment end/or other naturel ressurces.

Additlons) Aseursnces, Make, sxsane and delver b Lander such gramiseary noles, mergages, desde of wn. satuity lnmmnnn.
eavignmente, financing statemenis, natrumente, documants mlolrm agreaments s Landsr of Us silomeys may Y 16Q
end socure the Losns end 1o parfect all Seturly interests,

Additionsl Reguirement Borrowss and Lender agres that ¥ lemmr withdrawa fram the pubiic matehing fund progeam by tho end of Discember

maniel

G008, but Joha McCala ihea doss adt win e New Hempehire primary or place ot least within loamluup points o!mo winner of the New

Hempshire Primary () reapply for publie matshing funds, (V) lmi to Lender, 98 oddllond oollaterat (or the Lm a firs p oa sacurity
lnmuhnndh o of Bomowsr's right, Ute end lnterest in end W he publle 9 fund prog 2 undd Lendear Such
and ag: J uuwmmnmmmm@mm

Hampshke Primary, Bonower Will causs John MoCeln to remain an poikical candidate end Borrowsr wil, mm 0} da) o' the New
to

2

DIMDB-2)54100v02
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ﬂmmrmmmmm
Quartadly F ﬂmcmuubnmuumwmnbnmmwmmmuqmmvhrm

mcomuummm

Al fnarcis] teports tequined lo wder this nmmuumummmww.mmmmmmu

mulﬂmthduum barls, and certifled by Bomawer ae being Wue and comrect.

Pundselelng Efforts. Exsrciae bool afiorts te Use Bw (isls iSentified as colle! hnmddlm ndidate John
ngmbmmmhmumm - b uhr “l‘w“:m:ﬂ
mmummmummmummcmanmmu nlomnluqu .

Mainionance of Osposit Aacounts with Lender. M ﬂdhu!\l sooount(s), including all [
fine ad dor pos Mw «M Lvdmvwn!no (s} Ing all primety depository scoounts

cnmaum.nmumm wmuundlpululmmoumdma sooounts malnisined '
wower's behalt, all checks, drafle, cash ad UOier rembtenoss recelved i tebon. conmion i digehd :
zmow mwmmuwmmum '

m(’)luMDwolenn themol . Peniing such deposit,

of property, but wl hoid mmmm

nlcovmormnnom.eoum Hf the imposition of Change Ia ety [, e, regulation or guidstine, o the iWerpretation or ' ’ !

any thareof by eny court or adrainistralive or wmu.\d:xvmnhumm««m mwmdlm)duHMO.Mw

.meky o) any mes cianhdud.mh adequsey

requirements o other would (A) hmunmnu«wmm mnm' endt 1

relales, (B) uduwhoumm mbmw«»mmumm Dmmu"&mnmumm ndec's

oaplial as & corasquence of Lander’s obligations with respect to the cradit feciikias lo which thiis Agreement -.mmwmmcm

mNMmm.ﬂHWOWumMH.MM«I alter Londer's wiitiaa dumand for such peyment, which demand shall
w».wmuwwmwﬁm:' mmmwmuwmmmnmwm

manieat enor.

usuomtun«mmu& ¥ Ry econ or proceeding e commenced ummwm«umnmmmum:um

ldlhmwmwmdmdm m«waﬂwmm.mumwunm luauuer when
GUe ANy mounts Borrower is m‘ob mu Wis Agreamant or on Borower's behsll E’:

mlhmu‘)l thal Londer te, Inchading but not dm&b:unﬁodmmm rests,
encumbances ud-mdunylmb«odw d on wny Collsiersl and and presening ary
Colfstaral. All such expendiiures incurred or pald um:nmmmwm rest o (ho rate 0d undes 0w Nite from the dale
fncuved or peld by Lender to (e date of repayment by Barrowsr, All such nxpanses wil beoorme a patt of the and, at Lander's tplon, wil
(A) be paysbis on demand; or (B) be added o the balancs of the Nete and be apparticned among and be p le wiih sy netelt poyments

beoome due during eXhar (1) ths term of any spplioable Lneureads pefioy; of (2) e femakning v of v Nola.

indeltadness snd Liens. (1) Except m rade dabt intcurred In the aommel course of business snd hdm o Lender contampleled by s
Agresment, areate, inour o assume ndsbledness for. bomrowed monsy, mﬂﬂ lonoan, (2) sxoept Wit respect 1o Permitted Uisns, sall,
wansier, mont mL. uod&-. loats, m n sgoudly iierest In, o Sry of Borrownr's assdie, inohuding, without finitetion, any of
Borrowsr'y 1 pm«-lnﬁn fund progrem of lny maiching fund snitiement theraunder, whethar now exieting or
herwalter arislg, or (3) sallwih oxcepl to Landw.

Conlinvity of Operatione, m Enomhmym-mlu suhstaniially iiterem then those in which Boroww Ie pmmmn. [+1]

conss eparalions, Bquidate, merge, kansler, aoquire af conalidels with aay siher enilly, change ke name, dissolve or franafer o¢ sl Collelers ot

uhoqummdm« ) pay any dividends on Borower's slock (other then dividends payable ia ite stock), Mod.hmmmd .

notelihatanding the foregolng, but only 90 as no Event of Defaull has ocouted and lp continuing oF would resull kom the paymant of
mmlmu-'smwacmmm"(uumhmmmm«umm ) 6% emanded), Borrovee may pey cash c !

divdends on s sock o Ks shareholders rom Ume 1 tme In smounte n nommmmwmnwm-m-umm
omhmh:pcmnuuu ok Fabiiiss under fadwial and sisie (aw WAKN & nolely fam (el siakis ofe
Gubchagier 8 ¢ r Vp of sheres of B 's stotk, or purch uu&umdamhwﬂd\mw
mumnumnuwmm-

:r‘uluueqwo eny interes! in any vther enlarprise of sntity, o {3) how -vublluqhnnwmyuumrommmhm
ouslaess,
Agresments. Borrower wAl not enlas into sny & cmcnlwu any provisions whioh would be mm«m-m e performance of
B:«mml‘l obligations under this Agreemant gh'::m M s by
0 /10 Dok (4,500,30006 o s o oo 8 ::‘*.':'t‘.""m";‘ et shol buve AR periomed and safiied 06 SRSGBons botfrh
[ {1 o on ormavwer ve o »
heraln balow undes the heading *Posi C .guomm Paiformnd
CESBATION OF ADVANCRS. H Lendér haa mads any cammiment 0 meke sny Loan to Bomvnr. whather under Ne Agresment or under any
sgreament, Lander shall have no obiigation to maks Loan Advances of 1o disburse Loan proceeds it: (A} Borrowsr er sy Guscentor is In i-hmuﬂu
he tenme of this Agreameni or ey of e Relaled Documanis of any other spreerment that Somower or sy Guamnior has with Lender; (B .
myewumuuumuuheumu o betoaes ineoivent, Nse m petition In bankrupicy or mﬂummwwllm-nm (0)
vi

Loans, Acquisitions and Guarsnties. (1) Loan, lnvest in or gdvance monsy or sasele 10 eny olher parson, entacpise sr ently, ﬂ mnm.

hete pocare & materiel s finencirl condition, in the Snanclal condition of sy Guertalor, ot In
securing eny \.om.u © mu-u.cumwmmnnomummwwmmmmnmwummww
nmubmm endar; oc (E) 1 i good ath deers Hsel Insacure, svin though no Event of Qefaul shall have ocourmed,

RIGHY OF SEYOFF. To the extent pamitisd by applicatis law, Lwnder reserves a right of setolf in it Borrowsr's accounis with Lender twhather .
checking, savings, or aome othar acceunt). This inchides el accounte Berrowsr hoids joinly with someone eles end ad .Maomv m-‘opcn n
e fture. However, s doss not include sny IRA or Keogh aacounts, o ny wncewmhmmldumﬂmuld be prohblt
authortzes Lender, 10 tha extent permitted by spplicable law, 10 charge or $81G 8 Sume owing on the Indebiadnase nqllnll any IM QUCh socounts,
and. of Lendsrs option, o adminisvatively frests ol such accounis o elaw Lendes to protect Landsr's charge and wetof rights provided ln this
paragraph, .
DEPAULT. Each of the lollowing sheit conalinde an Event of Delauvh under s Agresment:

Paymint Dafault. Borrower fele to maka eny payment when due under the Loan.

Othe¢ Oshaults, Bamower falls to comply with or to pmu w pmu am, Mn. cavensm of condition contained in this Agreement o¢ n eny

ﬂ!nmlondoommuorlommwh g of ondilion contsined In sny olher egreement betwean
Lender and Borrowar.

Defaul [n Fovor of Third Parties., Bomower of cm Geantor defariis undec any loan, exiension of Gred, sqcury sgreament, mul of spted
agreemant, of eny ofher agresmant, In favor of any alher

creditor or pervon thet may materiatly affect ary of Bosrower's or sny m&c«y
aumvnr- or any Granior's sbilly lo repey the Losns o perform thelr fetpacive obiigatons undor e Iqmmm or w of (e Releted

fales lmom-nu. Any vmw\iv. to) unlnuon or slelament made o furished 10 Lender by Borower of on Bomower's behall under this
4 fedae or misleading ln sny materia 1eipaci, elther now or at the Ume mads or imished or bacomes false

v

of uwum h
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lasolve moMu mﬂmlmnuulmm o & trustee of rebeiver le appoktted for Borrower
«uﬂ%ﬁmdhm«lm Borrower makes m!a?‘mu‘h ﬂwﬂd::l lunm:'o‘
uwwummqumumwu«m mmmnmmmnwwmm
Defeolive Coliatarsization. Agreement o of the Refslad Documents % 0o in N1 toroe and effect (inchuding
mmmhmﬂnvﬂﬁ“m:&wwmwdwmﬁhwm elkwe of any

e B L i
upum 3 me ony o um

{ncludes s gamistynent of sy of Barrower's acoounts, lnokdi nod-ndw Lonter, However, - do«mmumml
thes ba 2 0od (el dispuise by Borower a3 1o the valdity o uMudmmmabmbmdmmu r:amg
wlmm-ummmmummmmmm ading and degioalts with Lender monies or & bond for he credior
ummunmmmmmmmuwwu.hmwamumummmwm ditpuie.
lnmAﬂuIngduum mdnmﬂwmnwb muma of tha indebiadness or any Guerentor die
L"m:or ot s oplion, NMMMWh.““md'MMmO ut.“- tmmm m"‘o'.."..'.‘.?.'u""“""‘
oum‘qhunmur dndwbunuwhmmmw y o under e
Change In Ownership. mm-hmmmmmummnwmalnmmum.

Atveree Chengs, A malartsl sdverse change oocurs in Barrowes’s fnsnciel of Lender bollaves the of
oot " g condiion, s the prospect of payment or performence
lasscurity, Lender in 9o0d faith balieves Reelinsecurs.

EPFECT OF AN EVENT OF bsmu. [§ Emdmlul shell occue, whors olherwise | ™
. fr fivpeeri LS any W this Agresment or e Relsled

) of Landar under tia Agresment of Wodomllu oﬂm um«mm
ummwmuvmumwmumwmmm n connection the
Loans, inciuding af interest, and all othae feus, cots and cherges, If .wmm mumnmmnmunamdm
Magd to lonm.mpl huuud-ntmdommdmw« b4 n the *{ascivency” subsection sbove. such accelersiion shall be
automatio and nol eplional. . in addition, Lender shall heve -uumnmrmdumhumhbGMMUuModln,hom.
wnllnme l:'mvbo“uw by spplcadle law, :‘ummm:um«omwum-m‘:uy“ xarcised singulady or
coneursnty, Lende! b pureus mady shall nol sxciude peisull of any remedy, and un election
ulhnbnﬂmmeﬁbﬂhdum:zwwumlnudcdlwmmﬁubdulmldm-ndlomdnn- mmdu.'"”u'
COMPLIANCE WITH THE FEOERAL ELECTION COMMISSIONS MATCHING FUNDS PROGRAM. & with Lender they
ulhl‘o%mﬂhho«oﬂ.ﬂmuﬁdmﬁm&dwﬂuﬂﬂnp«ﬁmmkMmt\hwm Funds Program, ¥
applicable.
POBY CLOJING DOCUMENTS. Midia (30) days from the date of thie Agresmant, Borrower heredy agress Lo deliver to Lender, tha Assignment of
Lite Insurance Policy (ihe Anlgmnﬂmg w":l.mnmnmlmnmnlq«m‘hnr).mmﬂhdm MoCain, in 80 amount not less
(et $3,000,000.00. Barrowsr understends g ngress thal fallure to deliver the Policy and mnwmmm Ow period apaciiad Wik, af the option
of the Lender, constitule en Eveni of Dafeult.
BTATUS OF CURRENTLY HELD CERTIPICATIONS OF MATCHING FUNDS. Borowsr end Lender agres that any certfostions of maiching Aing
wmmnmuunynmmmmm-mw1.mommmuuxmuoc-hm tna. and Johr MaCeln (o receive
payment under e ss ceriiications are nal colisteral wndar the Commedost Seaudty Agreement foc this

MISCELLANEOUS PROVISIONS. The [oliawing miscelanacus provisicns ore 8 part of this Aommm.

A d This A ] iher wih any Relsled Documants, conetitites the esative ding end ag of Lthe parties s3 W the
matiers 381 (orth In thie Agreement. No atterstion of or t 4o e Ag shall be ive urdess given in wiiting and signed by the
pwwpwnuuomubomoduhmwh 0 pr smendment.

Bomower agress By &a 10 help enforos this Agresment, Biprower will pay, subdject
fitnits undes upplublo taw, Lendet’y atiomeys fess 1!.00“ vt the bulance due on the Lown and oll, dl.mln‘c Ol’llrwltdcn
wmu.mwummmnmwnummmmmmumu Kional legal wpenaes for Sankrupicy proceadin

Gaption H apton hesdings la this Agr A sre for mouuan-thNMum‘mlmdoﬁmh
provisions of e Mmmonl. -
Coasont W Jurediclon. mmwmuummuumdwsmum-mwdmmnsmummmw sult,

action, of prooseding adelng out of or relaling to INe frravocatly weives, 1o the fulss! axtent permitled by law, any objection
the! Barower me: mwhﬂmﬂuhmhmwmIv-mduyummumwmommuh mmm:f'.y" slen that
wndlul.l n, or procsading brought la any such cout hes been brough! in sn incorvenisnt forum. Final ment In any such sult, scion,
o beought In any such court shall be conclusive and binding upon Barrower snd ey be enforced in eny court In whish Bomrower i
subject o jriedioion by a eult upon such judgment provided 1hat service of process ls effecied upon Borrowes o8 in this Agreerment or a9
otherwise permitied by spplicetie law. :

Conoent 1o Loan Pertigipation. Botrower sgress and convents 0 Lander's saie or bsnafer, whethet how or lates, of one or more parRdlpation
Intarenis ln the Loan & 0ne or more purchasers, whethoer related or unteleted to Lender, Lender may provide, wihoit any Gmitation whateosver, o
any ons of. more purchesens, of polential purchaser, mmmm:m«-mdnmmmm-mwmm
ralsiing 10 tha Loan, end Bomower haredy wilves eny righis 1o privecy Borrower may have with respect o such mafters. Botrowsr addiiionally
mw-mwmﬂmduba alion Intersets, ae well as sil noticss of eny repurchuae of such paricipation interette. Bomower also
:snnhlmowﬁnun oy such Bon Inleresis witl be cansidered ax the abooiuts gwners of such Lnterests in he Lown and witi have

he righta granted under 0w paricipalion sgreement of agresments gowming th aale of euch pertolpation interests. Bomower further weivey
all dgivis of alfsst or countarclaim that & may Rave now or lsler againat Lea waanlmwnmmdmamnmmnw
upcandilionally sgreed that slther Lender or such purchaser may enforoe Bomower's obl or e Lo Immno{wm\nu
Ingoivency of any hoidar of any interast in (e Loen, umm«wmimmmlduwcu&pm rests may enforos e
inlsrents lmmdlw dmypmnd clalma or defenses that Borowsr mey have sgeinal Lender.

Gonmha Law. This Ag winbe g Oy tederal tsw agplicable 1o Lendet and, to the extent not preempted by federel law,
taho h:'l .:‘f &o zmo of lﬂlrmnd wlmut regasd (o its conflicte of law provisione. This Agmmnlnu besn accepted by Lander In the
tote an

ghuc:' :."l“onu:. It there |6 @ lawaudt, Bomower agrass upon Lendere request ta submit (o the judsdiciion of the courts of Montgemery County,
s and.

JURY WAIVER, LENOER AND BORROWER EACH HEREBY WAIVE TRIAL BY JURY IN ANY ACTION OR PROGEEDING TQO WHICH
LENDER.OR BORROWER WAY B! PARTII.. ARISING OUY OF, OR IN ANY WAY PERTAINING TO, THIS AGREEMENY. IV i3 AGREED
THAT THIS WAIVER CONSTITUTES A WAIVER OF WAL lY JURV OF ALL GLAIMS AGAINST ALL PARTIES TO SUCH AGTIONS OR
FROO!ED!NCO. ms WNV!R 4. KNOWINOL Y, WiLU NO VOLUNTARILY MAOE BY LENDER AND BORROWER, AND LENOER
NERERY REPREGENT mr NO RE'REIINTA“ONI OF FAQT OR OPIMON NAVI BEEN MAGE BY ANY
INGVIDUM. TO lNDUGB mll WAIVGR OF TRIAL BY JURY OR YO IN ANY WAY MODIFY QR NULLIFY T8 BFFECT. BORROWER
FURTHER REPRESENTS YHAY BORROWER HAS BEBN REPRESENTED IN THE 8IGNING OF 'Mli AGREEMENY AND IN THE MAKING
QF THI® WAIVER 8Y lNDlP!NDINT LEGAL COUNSEL, SELECTED OF BORROWER'S OWN FREE WILL, AND THAT BORROWER HAS
HAD THE OPPORTUMITY YO DIBCUSS THIS WAIVER WITH COUNSEL, -

No Welver by Lender. Lender shall not be deemsd 1o have welved rights under thie Agreement uniess such walver le given tn wiiting and

wigned by Lendier, No delwy or omission on the pen of Lender (n exsrcising any Hgh shall operete ss wuv:m‘m M of l:z“h! . A
waiver by l.ondu of 8 provision of IM: ﬁqucmml shall nat mmoo or constiule @ welver of Lenders fight

wilh Ihel p of eny oW p of \his Ag mmkumr.numymddulm“‘ Lender

or betwsan Lender and sny Orantor, shad constiute & walver of ony of Lendsr’s fights or of any of Borrowar's o any Grantor's eblqclaru ak my

4
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¢ regieierad mall postape prepeld, direcied fo the addraasss
Agreement. Any party may change ks eddress far noticss under this Agresatent by giving ol weiftaes notios lo
that the of the nolica is o e address. For aolice

pupose el mmm':r of A00CO Prposes, Bamowsr 50ees o keep Lander

current
Borvower (s deemed fo be netice given (0 &l Bonowere,

[HH
g1l
E‘

provisions of this makey R te, including withoud
rid mﬂo&. ummm-nmm&a&czmmammmeum rs subsidiedss and
um-u withetanding hoyever, under no cioumelences resment be constued to recquize Landoer 19 make any Losn
or other finenclsl eccommédetion t0 any of ontwer's subsidiatas o efffiales, . : e oy
Buccissers mmuunmu agresments by or on behall of Borrowst contalaad in this Agcesment or any Relsted Dootments
whad bind Borrower's sucosssors wwwmun-m&mmmummmmmm howewer,
have e right 1o sesiga Borrower's righls unde! this Agréement or any intersal iherein, without the prior witen coas ant of Lender, o

Survival of Representations end Wasranties, Boower usderstands :«o Bal In sdanding Loan Advances, Lender Iy re on ot
represontations, warranties, snd covensnis mads by Bomower Ia this Ag/sem um-umbummmumw orrower lo
fonder under this Agraement or e Relaled Documsnia. Bomowes Rurther of any stion mede by Lender, alf such
coprasaniations, wartentiey and covensnts wit e etension of Losn wu m«wm«« Retated Documents, shal be
continuing in nature, shall be deemed mede aad redated by Borower at the Ume sach Losn Advance is mede, and shall reme tn Al foros end
oNoct untl such Sme as Denower's Indebledness shall be paid in full, or It this Agreemnant shell be Tewririaled In the manner provided above,

'nmbolto Essonca. Tinw is of the essence in he parformance of this Agresment.
OEFINITIONS. The feliowing os| o4 words and lerms shat have The folowing csanings when uaed (s thia Agreemant, Uriass specifically siated to

the contwry, &l references o -lwmﬁdmnmnthMwnwdmu«mlmdm ‘Worde and terms ueed in e
Singular shall include_ the pluri, and the Eiuml shat include the ur, 6 0w Contexd may require. Worde and tenme not otherwise defined In (his
‘Agresment shall have the meesings eWributed (o such terms In the Gommenciat Code. . Accounting words and tamns net otherwise defined in

Advance.’ The word "Advence” meane & disbuwsement of Loaa (unds made, of to be mads, to Bomower o on Borrowse's behalt on a tine of credt
wn&lﬂomh#uﬂwhlmwmdmum . .
Agresment. The word r mesas s Busl Loan A ttnay be ded or modified trom
mwmwhvmn dibils and ach *nmmuuummumumum

Borowet. The word *Borvowsr® mesns Joha McCain 2008, inc. and includes all co-signers snd co-makers elgning tha Nols and all thelr
wcuuou-ndndlu.

Collataral, mm'ccnmu-mmumwmmmmu-mmuumvmcmmm toa) o palsonal property,
whether grented diecly or indirectly, whether granted now or bl the mmmmt«mmof.mmm«mmq
mrd so.uuo(wn.mlmmmdao.mpm mmnm%mmtmm
t of anfa, st mmu retendon contract, tease or consigment 0d a0 @ security device, of
ummwunmmmmm orested by faw, oonirect, of ctherwiss. uunmmmmww “Cuoltutoral”
wwu-uw:wwﬂhm-dMummmem by Bowawsr or obisined bekove January 1, 2008,

Envlronmmul Laws. The worde "Envionmental Lawa™ meen -v ol slalp, tederat and local Malutes, nwlom and whm:n relating to

of human heaith or the snvironment, Including witha wnwmmmm nd
umonuo.umndu.uuu.c mmmq.nmrcencw).ulunmmmmmm allon Adl of 1688, Pub.
LNO »mg 'k Hazardous Metadsls Trenaporiation Act, 49 U.S.C. Secton 1301, o segq., the snd R Y
Act, €2U.8.C. 1. of saq., wwmmmnum«dmma.wnummmmmmmm .
::mﬁbohull. MM'EwnldMurm-nmdmmhuclhnunmnmw-uhmdmul!udlno(ln
earment.
. GAAP, The word "GAAP" mesna g Y 19 principles.

Grantor. The wotd “Grantor” masns sech nnd dl of tha peraons or entiles granting c Geowily intecesl tn uny Collalerel for Uw Loan, and thetr

parsonsl representstives, Succssson and sssigne.

Guarantor. The word “Guarenior means ey guarenior, surety, oF aocommodalion party of ery or ait of tha Loan.

Quersnty, The wond “Guarenly” meens the gueranty from Guerentof fo Lander, (ncluding without imitaton a gusrenty of all ar par of (ve Nofs,

Hazardous Substances, The words "Hstendous Subsiances® mean matedals that, bacauss of Uielr quantlly, conceatralicn or physical, chemical

or lnfecfous cheraclerialics, may cause or pese o pmmupdonuuwluhununhomﬂﬂn envitonment when impropedy used, eatsd,

mnd.dlvpoudd.glnmtw ured, kanaporied or otherwise handied. The wo, ﬂwmmrnmnmm
sanee and include withost fmitalion any and oF haxardous or toxda subsiances, meisrieie or wasle e defined by ar fisied under the

Enmmmd Laws. The lem “Hazardous Subatancer” alw includss, withoul Brmflatian, pelroleum end pelmisum by-products or any fraction

thereof end asbeston.

Indsbtednese. The word “Indebledness” means M indebtedness svidencad by e Nole or Related O flncipal

:tm:: lgqnlnu ::1 s oter Indebtedness m QOHs and exp for whioh 8 15 rasponsisle undar this Anrumonl o vnd« cny d ihe
o ocuments,

Lender. The word "Lunllf‘ mesne Fiduitty & Trusl Bonk, ks sucoessors and sssigns.

Lown. The word “Loan® means any and ol loans snd finenolal sccommodaliona trom Londer 1o Bamowsr whethar now or hereafier extalng, and
however evidenced, Including wihou! fimilaticn those loens and finencial scconvmodations deacriied hereln or desarbed on eny M o
schedule stiechad to this Agrsemant rom Uma to tme,

Nots, The word *Note® means the Note wxeculed by Joha MoGain 2008, inc. In the prinoipst amount of §3,000,000.00 dalsd Novembder 14, 2007,
1ogether. with al mddificatons of and renewaly, replscements, and subsitviions for the nute or md\logmmnl

Pormiitad Lisne, The words ‘Pemitied Liens” mean (1) llens and saourtty Interaste sacuring Indebiedness owed by Borrower to uer @)
Rons 10/ Waxoa, stesssments, or similer chacges sidher nol yel due or Delng corested In good faliy (3} fena of melerfaimen, mech
warshousemen, of carers, or olher Bke Rana areing in the ordinary courte of businews and ssouring WNM“MN«IW (c)
rohase money flens of purchass mone! iMVMmhmnuh-www d of by B in the ordnary courss of
unmu W ssowrs Indebisdness outstanding en the dalo of this Aommm pumm Do Incurved under e paragraph of this Agresment
tiied “Indebtedness snd Liens™; (5) Hens and sscurity interests which, s of the dele of thia Agreement, have been daciosed to and approved by
the Lendsr In witing: and (8) thoas Tans end securlly intecasie which | the sggregate conailiute an immaeteris! and Lnsignificard monsisry smound

]
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ummummm«mumu lbupn wmwmumqqmm Snoumbrance on oruwmn

of Borrowse's fighl, tle o¢ nterest in and to program oe mmmmw.mmmmm
mmmmmm.w v metcting
Related Documents, mmmm Muuy aredh agresments, loan &

greaments, environmentel
BOreaMINia, guararites, sgresments, M inaat, securily deets, collslersl morigages, ml af other inatrumants,
.mmmmmm:w'wm«m-m uwhcmdhnmhlm »

lm Redt The wards Agrosment® and inatud, mnlluhun umrmh. m arange

lomlvlnuml. mwom-a-ameuwmmmmmumumumm I snd Niure, whethet i the

, torm of & Ben, charge, encumbrence, marigege, deed of rust, eecurtly deed, aselgament, pledge, crop pledge, chatiel mmnw

m MMMMWMWW.M|MMW mmnmmuu mﬂhmﬁdu
Mn.wuwoﬂwmmumww whelver created by law, contrect, or olherwd

BDRROWER ACKNOWLEOGEN HAVING READ ALL YHE PROVISIONS OF TIIS BUSINESS LOAN muauur AND lomoweu AQREES
70178 YEHMS. THIS BUSWESS LOAN AGREEMENT I8 DATED NOVEMBER 14, 2007,

THIS AGREEMENT (8 GIVEN UNOER BEAL AND (T 19 wmlm THAY THIS AOGREEMENT I8 AND QHALL CONSTITUTE AND NAVE THE
EFFEOT OF A DEALED INSYRUMENT ACCORDING TO LA

BORROWER!

JOHN MOCAIN 3008, (NG, .

] Pre

LENDER:

AR RSy W ¢ LU -t y ™oty Mg
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COMMERCIAL SECURITY AGREEMENT

- .. Jednclpal Loan Date  Maturity Loan No © CaUsCont Account OHicer initiala

$3000,000.00  11-14-2007  08-14-2008 L JR

Relorances in the boxes abpve are for Lander's use -wmaummmuumumypmmmnmm
Any Rom sbove contsining ™ hay been omited due (o ted length fnitations.

Grantor;  John MoCala 2008, Inc, Lender: mulu & Trust Sank
. P O Box 14118 . Cordell Ave,
Arlingion, VA 33318 om.llo 208148030

w comucm. SECURITY AGREEMENT (thia "Agresmeat” of 'laem Agrsement”’) dstad Nevember 14, 2007, ls made and exeouted

bebwoen Jotin MoCaln 2004, Inc. (“Grantor™) and Fidelity & Trust Rank (\Lender).

omr OF SEGURITY INTERESY. Fer valiable conaiderstion, Granter grants to Lmd« & sesurlty intereat In the Colfelarel to secure the
nees and sgres om uuw shell have the righis slated in this Agresment with respect to the Callatersl, In addithen to ofl other righte

which Leader may have by law,

COLLATERAL DESCRIPTION, mmwuummwnmummn following desaribed property, whether now ownied of hereafter

WMWMMMwa Mmm.hthdwhlm.uwmuumnmmwdon

shiednese and parformance of all other obigatens undar tha Note and this Agresment:

ﬂ (avaniary, equipment, sccounts (laciuding MMM! !o Al hoalth-carednsurdnce rech mblu; chatisl npu. |mwm (lnmdhu

not limited to sl pmlmw notes), letier-of-aredit Rers af sredi, documanie, depoelt scaounts, brves

. mu lbm ymem and perfermance, and gonsral | mLuthu but ml TimNed to ok ummo and al wmonl Nnr ol
w::m hhmnqmnhmalol.ou. umm wu

ﬁnm 1o » sttachmepts, ase sccesancies, mm, increanes, toole, P! repalie, Iu»ln. m
felating to the lmninu property, amd Il « ng, replacemonts of and WNMM lor Mo m rn of the m‘"'.n.nr .,n
insurence refunds relsting to the faregeing mu good will nhdn. o the Wh. praperty; all vecords end data snd embedded
echwere refating io the nnaﬁ- rnpw. an mm and soltwere (o wlikze, m-h. maintain and process any such
* recarde and deta on electron! ul all supperting ebligatiens nl o the Wlnl mmm qll wlul!m now | ar hocasflor
srising, whether now owned er hereafler ::m,‘-u or whether now or herealer lm rty; and ail
preducts end procende (instuding bt not i b-llnwwmu ) of or nolmronoa ﬁw urmuucu
agres that any ceriifications of mmhh' Nul [l |I|Mo. wmnﬂv »mno Cmg: Ined before Janvery
1, 3008, are noi thamseives being plédged mm-- imasives cotlatera! for the- lmu««m :w

wl]nt 1o thie Jecurity Agresment. Granior uma antts ull. ranefer, Convey, ﬂugc. h mn of otharwiee wansfer to any
eatly any of s present or fuiure right, title and jnterest In and (o e puluo matching und program o any certifications of mate lao l\mc
aiiglbfity, including releted rights, Issusd with respect thereto without the p mnhn conssnt of Lender.

lnudhn.lho wdwmmmmuummw-mwmmummmw whither now exdsting or heresfier erieing, ang

N 5 riag, tools, parts, supp ! of and addiions o any of the collatersd desaribad herein, whether
dded now or lalu.

(8) ANl produots and producs of sty of ihe proparty described in this Collsters! sscton.

{C) Al sccounts, ganers inlangibles, lastruments, lom.mh&pwmmnmmw aiaing ot of @ sale, lsses, consignment of other
am«wuhmmdmmmmm

(D'Mpmma(hwdnnwmmpneua)Mhom.dthuwomuMmuwdu deacribed in this Collatars!
waction, and suma 'dus brom' s thind pardy who has damaged or destroyed the Collsteral of from that perty’s . Whelhar due (0 judgment,
sottament or oles procsas.

Al rcords snd date relatlng to o he doubodlnﬂocoldmlmmwmhwlmd o witing, photograph, microfim,
ﬁtmn or slectronic medl l.lowm:rvvdmdld Aight, tile, end Interest In and to afl compuiar soliwesre required to ullize, create, maltnisin,

oad procass any such reaords or dets on eleciranta medis.

(F) AR lists to which Grantos has legel rghts, inchding withoul mtlation, supporter Lists, donod Tste, o-mal) Hate or other (lsts usad or usebie 1o sotkil
ontrutions, and 8 covena 1o villite bosi afforts (o relse contribulions 1o repay the indstisdness.

RGHY OF SETOPF. Yo he oxt mﬂ« by ]jphbn law, Londer resarves o ﬁm of esloff in all Grunior's accounts wth Lendsr (whethes m
, or some other acoount). Include Grantor holde Joln h someons siss and sl sccounts Grenter mey 0 U future
R r.NMnucho any {RA ur Kepgh accounle, or wﬂammmmmmonmuunwm»m Grentor 8 o8 Lander, io
nmm.dwwmuw.»mmm imomwmm«bmu hummolmmu.mnlumm(o
sdmindstratively froeze 5% such accounts 1o ailow Leader to prolect Lander's charge and sedoff righta provided in thie psregraph.

GRANTOR'® REPRESENTATIONS AND WARRANTIES WITH RESPECT TO THE COLLATERAL. wun respodt to Lw Coliatersl, Grantor represenis
o promises to Lentier hat:

Parfestion of §ecurity interest. Granior agrees 1o take whatever ectione are ruquuhlby Lendur 10 pedfect end continue Lenders seaurtly interest
n O Collaterst, Upon requast of Landsr, oruldolmbumuwmduld ® documents evidencing or coneltuting tha Codalersl, snd
Grantar will nate Lenders lntaresi upon any snd il chattel paper and instrvments ¥ nat deftvarad (o Lendar for passession by Lender. This Is ¢
conttnuing Security Agresment cnc will cantinue in stfeet sven though all or any part of the lndebtadnese ks pad In full and even though for
« pariod of time Grantor may nat be Indebled W Lender.

Natices to Lender, Grantor will iy Lender in witling ® Landers ecidress shown shove (or such olher sddresses as Lender mwy
designate from Ume 0 Ume) nnot o any ! dunw h Onmwo mame: (D tn Qrentar's asiumed buolnm mm.(u i () "'"3.. 8 in the
. menegemen] of the Corporation ‘ the suthordzed llunu(o): {6) change in Grantords prined| Qe In
* Crentor'a elate of org hlnwordmnm of husiness entity; or (8) m.-mnmunmuolmn
Pl diredclly of indirectly relsles ln w lutumonu Nmua Grantor and Lender, change in Grentors name er slals of crpeaization will take effact
- unidefier Lendes has received nolce.
No Vielation. The sxscuton end doﬂvvy of e Agresment will not vicleils any lew or G or to which Grantor le @ paity,

and He certiticats or ertidee of incorporation and dylawe do ot prahibll sny ter or candition of (his Aqmmln\.

!n'onublli ol cwhhul. To Ow exten! lh- Coltaleral conalsis of sccounla, Ghallel papes, or genertl INlangiiss, 86 defined by the Unliorm
Commerd, ] adle In with ks (um. '] uonuhl. and fully compiles with s eppiiouble laws end reguistions
h\qlum.mumwmwwd peration and execution, and 8 sppeadng 10 be oblpalad on the Collatecal have authorty and
cepadly W contsect and ase In fact vN««d u “‘dmufw be on the colbhrll. Ahe tove ney account Dmmu wﬂm 1o & sacuxity Lntered! Ly
favor of Lender, the acoouni shak be 8 gaod and T'on undisputed, bone fide d by te dablor, !or
merchendise held aubject 10 dellvery iabructions or previously eh! Rvsred pursuant (0 & contruct of aple, Of for $3rVORe praviousty pertonme:
by Grantor with or for B socount debiar. G0 tong ae this Agmmm remaine In offect, Grentor ahall nol, withow! Landere prior writlen mcnl
compromies, m\h. edqjuad, or exend paYmAn! under or with reQarnd 1o any such Accounts. These shell ba no selofls wnummlm ageinat eny of
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e Collstetal, end no umm shall have heen emade wnder wiich any deductions or discounts cluimed
he s b g any may be conoeming the Collatersl excapt

Lacatien of the Colaternl, uu:mummdammmuoum 8 10 keap the Coltaleral (0r 10 the sxiend the Collateset
©ansists of intangible property &6 a00RUAls OF wmxﬂn Mmmmhw onmsommmmwuu
m«mmmumm Leadar's request, Grantor will deliver to Lender In numhduvblmuomu
tesl propartiss and Coflsleral b ‘Graniors opetetons, hemlunm Seialon the following: (1) ol raal propenty Granlor ewns o
:’mm‘ clndmcmu um«m(ﬂ olorepe faciittes Granior owny, fonts, lesses, or usas; and (4) of other

Romoval of the colwm. in the oourse of Grantor’s busines e sales of Inventory, shall
e W uﬂmy O.IM MM nuumm

without consent. Yo the axtent thet of vahides, or ny,
Granior shall not take «umwmmm-mwmmmum dmmmmnwwaunuhuwm
Lender's peios wiltien caneent. Grantor shall, whenever requasted, adviss Lender of the axect fecalion of the Cotstersl,

Repalre and Melntenance. m-mnm:uumnw.mummuuqmmnhcmmhwm , ropalr and
Mdllmlmbmwummn offoct. Graator Arther agrees to puy when dus ol clalma lor work done on, OF 58rvices fenderod
o material fumished in connection with the Coltateral 5o thel no T80 or Sncumbrance mey ewi allech o or ba fled againsl the Callatenl.

lmpuuun p! Collatersh Lender and Lsnder's designaied nmumm and sgenia shal have the right et all reasonadle Bawe (0 sxamine eng
inspect the Ocliateral whevever locstad.

Taxss, Asssssmentis and Lisna. Granior wil mndnllhm.uummlbmwlmf ¥ 'lnmw
Agresment, upan eay promissery nole of notes Modmo.uwwdmwumme te. Granior may withhold any
mwmdcrmydodbmnmlmlﬂmﬂwhhmﬂh {e contest the obigsiion 10 pay end &0
fong 8¢ Lander's inleres) In the Coilateral le nopmtuwmm cmmnn sctad (o & let which Is not 0d
mm(ndmoumfnlm mh.o mmmwmwoﬂwuwwu factory (o Lendar in an ameunt
adequate 10 provide for the discharge of he Ten pius any Interest, cosls, reasensble foes Of other charges that aould scarue as & resull of
fareciosure or sale of the Coflatersl. In any cortest shall defend Rsell and or snd shall satialy any finad advarse judgment belare
enforoernent against the Collalarel. Mwlmwuulommowomw ummu od In the confest proceedings.
In o timely | Grartor may withhatd any uehw“ m lu loumerhln uqummmnmmh”.ﬁ
. manner. may » n 900! on o,
wvoudholowmoulqcbnbm-dnbnuMﬂmnﬂhhwmﬂbmﬂhm

Caomplk with G ! Requil Grantor shal comply prampfly with all lews, ordt nb snd Jons of off g
authorites, nowr of heresfer In offedt, mwumomm produatian, disposition, or use of e Collsleral, Including o¥ lews of reguistions
nhllvhmwm-mdmdw' o releling 1o mml:'n-dmmwnmmu w“luumu euwmdlt‘v.
aoh ordaence idation wiihhoid complanoe during eny procseding, Incudng eppropdal
mun.""umummmmuncduwnmno on, la ot mopardized, o
Grantor MNCMIlmwhuhm.cncuwvAlbunhnummmm [
mmmmmemmwwm o (or tha generaticn, manufaciure, etorage, trensporiation, Seatment, divposal,
relaase or Uwsaioned reivase of any Hazardous Gubsience. The represenislens and warrentes conlalndd hersin e based on Gaanar's due
difigence in lnvesigating the Callateral for Hezardous Bubstances. mmmn (1) relsates and waives any future clalme againgt Lender for
indemnlty or conlibution in e evert Grantor becames feble for clean woroﬁunluumwﬁmdmmhllmm (2) agrees lo inderrwity,
ummmunm-uummmmmumwmmumm.mmtmmm this Agresmment. This obligation to
Indemnlly and detend shel survive the payment of the indeblednssa snd the salisfaction of this Agresment.

Malnt of Grantor ¢hall prosure and mmln feke In . inchuding withows fimRadan fire, theft and Gebinty
coverpge womuvnwmohu Insurance & Lender may raquire wilh re: to the Collatersl, in fom, smounte, and basle
acoapletis (o Lender and lssued by » company or %muym bte (0 Lender. Mwwmﬂtm«.ﬂddww
Lander froen Sme to Gme the policies or oertificales of n lorm @ hundu Including sliputetions that coversges will nol ke
cancelled or diminiehed without al leest ten (10) de mm A Hotce 10 Lacder lld disciaimar of the tneurecs Babiily for (albse
10 glve such @ notice. Eech nsumnce aleo de Bn endersenwnt pn mnoo favor of Lender wii nol e [mpalred in any
wey by sny acl, amission or defeuit of hvwcl\vwmwwn. In connection with lmsmm-mmﬂmumwm«nﬁmu
sscurily intareal, mmﬂw«douuduvmmhummummmm tequire. I Qranior al any troe fafly to
10) obtaln such Inswancae se Lender deemia

ablein or matnisin eny Insurancs e ummmw Mihllmtbuhl
anﬂlumuummwlmm lmm.'mm"mmwunﬁh mm Cdlllul.

Application-of insuninice Proceeds. Grenior shatl promply Londer of eny loss or nol such ity ot
loss 1s covered by tnaurancs. tmmmnnnolm nter falis 1o §0 80 Within ngl) otmouwdw Al procasds of ary
hmnuonmo(:ald«cl.hmmn procasds thereos, nlhmbyl.mﬂ«uuﬂd mhnnrw
of the damag stroyed Collaleral, Lender shel, upon satisiactary of expendiiure, pay Nm Grenlor the procsede
tmmuuombh cost of uurwmmn i Lender dave mlmmt o ¢epa¥ or replacement of the camw. I.omhuhdnuln n sufMcedt
of the proceeds 10 pay all of the indabledness, and shall pay the balance to Grantor, Asty prooseds which have nat hean dliburesd within aix
(® nmm wher thev recsipl end which Grantor has pot committed 1 the repair or resioration of the Collateral shall be used to prepay the
Indebtedness.

tnsurance Reserves, Lender may joquire Granir 0 meintain with Lon«r reserves for psyment of shal be
1o be sufficient to producs,

cranted by monthly payments from Grantor of ¢ sum estmaled by Lender at hul fifesn (10) days oﬂm the premium due
date, smounts ot leasl equal to e Msurance premiumas 0 be peid, If Mm (li) days before payment ls due, (he reserve Runds ere Insufficient,

Grartor shall upon demend pey aay deficlency o Lender, 'nn n serve funde shall be held bylonm 3 8 generet dugoslt and shal eonmo ° a0
tntecest-badring a00ouM which Lender mey safefy by preciuma required to be pald wmmrllunyhmdw Landor
doas nol hoid mwvmnammuuommhmummuwum«rm A of the | p quired 1 be pald

by Grantor, The rsaponaibilty for the paymen of premiuma shall remotn Grantor's vole responsibiity.

Ingursnce Reporta. Grentoer, vpon st of Lender, shail fumish 10 Lendar reporta on each exiating policy of insurence showing such Informmetion as

Lender may ressonsbly request nchuding the toUMnc' (1) the name of the lnsvrer. (3) Ove rlaks Insured: (3) he emount of the policy; (4) the

propaty ineured; (0) cnwnnl sls of which Insurance hes been oblained and the manner of detemining thal vefue; and (8] the

oxpirution dute of the polloy. n addition, Gr-nlu upon fequant by Lender (howsver nal more often then snnually) have an independan appratsar
nu s¢ , 88 appiicatile, N0 cash valus er raplacemaent cost of the Colatersl,

Financl Gramior authorizes Lender o fils & UCC finanding mm«-umm # copy of this Agreement 10 paifect Lenders
Imomt. A Landery tequest, Granlor eddifonely agrees 1 sign all cther do y 10 perfect, o, end contiwe
Lmh s secudly Inereet i the Property. Grantor wib pay al (ting fesa, Ve transisr fess, and oimr 1on snd costs involved unless prohiblted by haw

2
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or uniass Lendsr te requined by law to pay such fees and casts, Geanor mevocably sppatnte Lander 10 830<ule documents necessasy 1o tranater ite it
here o o defaull. Lender may Re o copy of tis Agreement us § fnanaing I Grarkes chenges Grantor's nerme ar address, o the asme
wddrees of sny person grantng o Indereat under this Agreement cha! uumumww"wumm:' “

GRANTOR'S RIGHT WPOIII:"O ANO YO COLLECT ACCOUNTS, Untl defaist and exospt as stharwiss previded below with reapect to accounts,

of e Nots end be spportionsd among and de 10 Wik any instalment payments ko become dus durig
shhar (4 form apphicable pallcy: e reimaining tem of 1he Nots, Agresment aleo wil peyment of thess anounta,
mr‘rfwuumuamu-Immnbmmaa’nmuuumwumwom : pon *

OEPAULY. Each NNMMMMM Event of Defaull under this Agreemunt:
Paymeni Defauit. Grantor falls 0 maks eny paymant when dus under the indebiadness.

Otiwer Dafsuhts. mumwmuwmuumummmmmummuuh this Agresment or in any of
mw&m«nmmnu»mmwmmum mmmnmmmumm«t:aa

D.;l:ull n r:vor “,L?""’ Prrilvs. Should lo:;wnr ul'l ony Grantor defaukt under any l0an, extsnslon of creck, ;:W m;’m. purchase of esles
ament, 07 any other sgresment, in fevor olher cradiior or person malerially sffect any nlory uow of an
Grandors sbilly \o nmmolndm.uuua’mm«mmmm Nuwmrwdn Ralaled ' Y

False Statements. Any wamanty, rnieton of stalament made o fumished 1o Lender by Qaaalor or on Geantors Wun«rw- mul or
wmwnoumlbliuw sading In any materal respscl slthar now o7 of the fe mede or furrdshed or becomes talye or mialsading ot

Cefeottve Coflatersixetion. This Agreement of any of the Relaisd Documents ossess 10 b6 in Adl foroe snd sftect (ncluding tellure of eny colsleral
doounant fo create ¢ veild and perfecied securfly inturest or tien) 8l eny e and for eny ressan,

lnm.mv. The disrohtion of tarmination of Grantar's fslence ae a golng duainess, ths insoivency of Grentsr, the nnmmu- receiver for sy
of Grenlor's praperty, sny asalgnment for the benafit of creditors, any type of orediior workoul, o the commencement of any proceseding under any
oy of insolvency lews by or ageinel Granior,

Credor or Forfeltire Proceedings, Commencamdid of foreciosure or forfeliure procsedings, whethar by judicial procseding, seif-hel
POSISINION OF MY colstare) secusing the Indebtednass. Thu
Indudes & gamishment of any of Grantor's scoounta, Incuding deposit accounts, wih Lendes. However, WdMMMMMIMu
0 goad felth dispute b/(umru\om'nldlyarmmnbnmuudlinmmhhNulnlhuwl«wmm;mm ¥ Grantor
gives Lander written notios of e credilor o fortelture ..:'u eding and deposits WAth Lender monies or 8 sursly bond for the crediior or fofelure
Pproosading, In an amount deteanined by Lender, in Ne dlecretion, uhtnm-dwﬂmvbmdhm&m

Events Affecling Guarsatler. Any of v preceding avents mn vilh reapect to eny wlmlw endoresr, cumy o uwwnmuon pw of eny of

<
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the indeblednass ar gueranior, sursly, or Uan party dies of b v validy of, or
Rabliity under, sy Guarenly of ihe Indebiedness,
Adverse Changs, A matedel adverse changs ocours in Grantor's inancisi candltion, of Lender daleves the of pay of par of
e indebledness ls inpatred. e
Insegurity. Londer Inguod fekh beSeves Heell inxscure.
RIGHTS AND REMEDIES ON DEFAULY. If an lwmwbdlulmrlwumh Agresment, st any ine theruafies, Landes shal have ad the rights of
mﬁn‘mmm Uniform C: d Code. hnmlmwwlmhmtuwmmm'womumdhmm
ond remedles: -

Aacelersie lMowdnou. Londer may declase (he shira [ndebledness, inchuding any prepayment penaity wiich Granlor would be required o
Inunedistely due snd paysble, withawt notice of sny ind Yo Granter, pas

Assemble Collatersl. Londer may require Grenlor to defver lo Lender al or ety portion of the Collalens! and sny and ali osrtificates of tWe and other
documents relating ko the Collgleral. Lender m-ymunamnmmnmwmmmuwmoutmu-muh
dovignated by Lender. Leador siso shal have full powsr upon the property of Grantar 9 tskas passsesion of and remove the Colaterel. ¥the
Colfiterel containe otar ooodnmwvmdbymo mmnmlmdumuulnm-.mo Lendsr may take such other goods,
provided that Lender makes reascnabie eliens ¥ relum them (o Granlar after repestassion.

8ol the Collateral. Lendsr shal heve AU power (o sell, feass, bansfer, or ofherwise desl With fhe Colleleral or 080 Uwredf (n Lenders own
nams or hat of Granter, Lender may sl the Collaterst ot public suction of pitvats sals. Unless Uw Collateral tireatens to decline ia veive or

1o of @ typd customart nnon..m-cmntm«mgmm.mammmunm Im.mnmbh of the tme and
place of any pudlo qmmm;m-%pm-mmuwmapom neawnmu made. However, no notios need be
provided 1o any pervoa who, stter Event of Dela into and suthericelee an ag whiving that parsen's right 1o notification of

ssis. The requiremenis of ressonabie notice shak umwmmuammnmnum betore the Ume of the asle or dleposition. Al
axpanses releing ta the deposiian of the Collatersl, Inciuding without fimiletion the: expaness of relaking, holding, lasurtng, mm for sale end
uumucouhmumm-mmmmzamumoy Agresmant and ehatl be payadie on demand, terest al the Nole
rele from dete of expendiue undl repald,

Appolnt Reosiver, Lender shal have the fight Lo have a receives sppoXited lo lake possuasion of all or eny part of Ui Collateral, wih the power o
and presesve the Colnteray, (0 0perute the Golleters] pracading foreciasure or uio. 874 10 coliect the Rents from tha Collsters! and epply the
procusds, ovar and sbove the cott of the receivarehin, egeint the tedness, The reosiver may s8rve withaw! bond If permitied by law. Lendeds
dqht 10 the appoiniment of a recetver shall exiol whethor of nol the appwet vaiue of the Tollalers excesds the in«bmo by ¢ substantal emount.
Employment by Lcmhnhol 001 A1IQUABYY 8 POrean from sarving 06 # receiver.

Colisct Re pply A Lendes, elther Hiself os through @ recelver, may coled the paymenis, frents, Income, end revenuss from the
Collatersl Lendet mq al sy ¥me In Lendar's discretion brenafe; eny Colleteral inta Landsr's own name or thel ol Lender's nomines and receve the
payments, cante, incame, end revenues therelrom and hotd the same ee securly for the indebledness or agply H (o peyment of tha Indebledness in
such order of preference a3 Lende may delenmine. [nsofar as the Colisierul conalate of accouns, gentvel 0¢, ourence policles,

chattel paper, choses bn acton, or Wmiler propsrty, Lendsr may mmc, collect, m-tmler. satle, compromise, lqull. we v, foretione, of resiize on
the Cofisterst 99 Lender may ¢ or not & then due, I'ormu-mou Lender may, on bebhatf of end In
the name of Geantor, recsive, open end dispose of mnll addreseed lo Bnnlor. amnl ony sddress 10 which mall and psyments are to be seat: and
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mammmmmmmdmmmmummnwmmmvmuwoum

To Mclitata coXection, Larider may notly scooynt debions and sbiigors en any Colslensl 10 make peysents directly

Obisla Deficlensy. If Lander choosas © sall any or all of the Cotielers!, Londer may m-pmml romalaing
mmMuMhlid ) emounis recelved mmu resmont, Gronior shal
be Tebis for a dsiiciency aven N the hub&hmmmnhcwdmnum h“"

Ottwe Rights and Remwdies,” tmmm-umwmm-mndmmu of S Unil ommercial
comn:g‘b:‘m:mmum hmm«mhmmlmmwadomumwmm:mm '

Elestion of Remoedies, Excopt as ma) umm mhhllw all of Lander's Aghis and remedios, whever

Mwmmmm ; M:mm;m n.d.n“:oubh:v hgﬂmm g‘“:,"“ PW""'!.I.V

Hommmmm% wmmdmcmm. nollmmumwm:
MISCELLANEQUS PROVISIONS, mmmummmn-wdw-mm

Amindments, m-mm vnwmmm O anitke wndarstanding aad agrasment of the parties 83 8 the
ulﬂulhd\lnm Noumlbndorunmmum rasment shatll be sllecive uniese [
uhw o Aq v givon In wiiting and eigned by the party
Ahm!"mll‘:iﬂ Granter sgrees ko wdmdldwumlwmu lachiding Lender's reasoneble foon
\»andlnl. mamwmn'zm-mww holm-qm:rnhmmuwh
(@ mmmmmmwmmm help enforos Wis Agreament, and Grantor shall pay Ihe costs and expensss of such

t
and logel expennes whethar or nat there e @ lewsull, Including reasonable feos oquel o of the principal belance

mm"mm '”'wmtdumm:uu‘;v:rmanuamimw&nmm:m" ngu&':.“.:mm

mm.wmmm m-ummdduum;'nmm inturved by Lendet. " o

E‘Mo:‘mnlnn. Clolbn headings in this Age A wre for p ﬂivuldln muumummmmm provislons

Oovum Law. With respect to mud\ml mutions coisted (0 the petfection and entercement of Lenders nunb agsinal the Callstersy his
Agreoment will be govemed by faderal law apaiicabie to Lender snd to the extent Ret preemplad by federal law, the lawe of the Slate of
Delawsre. in oll plhier respects, this Agraement will be m«hylumlluw mumhbu-mu‘.uuumm nol preempled by
ul-uw,monmd&oltlbolmmu without reg ul )bunmuolmrwklm Howaver, i thare ever is 8 questien sbaut
whethor any provislan of this A nt bs valld or onmun the proviel Is guestionsd wlll e govemned ver atate or
Todars! lsw would find the provislon te be vatid und enforesable. losn wraneaction that 1o evidenced by the Note and this Agrsenient has
:“un applied for, consjdared, i"mcd and made, and all nacseswry loan decuments huo Besn accopted by Leader In e Stale of

chduo'\hnuc. 1 ore I & lawsdl, Gruntor agrees upon Lender’s request 1o submilt to the (udediction of the courts of Montgomary County, Glate of

mw.mu Lander. l.ududnlndbcﬁmdunmwnhdw rights under this Agrsement uniess such waiver s given In witing and eignedt
by Londer. ddnyuomlubnmuumdumrhmmwmwimmn-wmdwwmumAwdvuhy
uMudlehuoﬂﬂoMMM mmwmm-mw nzn sewise Lo sidat comgpllance With thet
provision of any other provision of tis Agresmant. No prior walver by Lender, nor any course of dealing between Loader and Granior, shall constivis
@ welver of any of Lender's rights or of avy of Graniors obligations es 10 any future traassctions, m«wwﬂuumdlmdnbnwmnv
this Agreamend, (he vaniing of such consent by Lender in any insience shell not consBiute continuing contemt 10 subsequent instances whems such
conean s tequired and in S cates such consent may be granisd or withheld in the sale discretion of Lendes.

Nomu.mmnunwmwummm nmwuuwmmmmmmmmmudmw.mm
recsived by telefecaimiie (unisss olherwise reduired mmm-mmummmgunmmmmw.tmtwon
¢mhm-mmmmm--mauc.wnuummwm dirociec 10 The addresses showri near the ol
" \hle Agresmend. Aty party may MOI-MMMMm.Mnmmuw Ing farmal vwitten nolios 10 Ihe cther parlies, Ing theil
lhopwpo-oumomluloloduncl party's address. Por notice purposes, Grenior 8gress Lo Sesp Lender Informad of sl Smee of Granior's

provided any notos given by Lender 1o eny Granter Is
¢m|owmunumwmoum~

Powsr of Attomey, emwmuymdmtwwummmmm-nmmmuww, pose ol #ing an, ts

10 parfedt, amend, o lo continue Bie sacurty interast granted in e Agreement or ko demand lermination of Sings of oruuunml. Landsr

may ot ary Tme, and without further eulharization from Grantor, fie a carbon, photographio of other reproduction of eny fisancing vielsmen ar of il
for uue as a flnancing slatement. cmwmm-unumum.ummmmwhmmumunmw

Lmdmuwnwhmumm storal.

Saverabliry, If v cowt of compe sdiction finds eny provisian of (his Agresment o be Magul. fvalld, of unerdorosstie sa to any ciroumnsisnco,
(hat Gnding shal not make the mu!wpml uqn,lmlﬁ.uumnbm#onhlm o7 clroumsiance. i feasile, the offending provision
mum-mmuumum-hm enforosabie. If 1he offencing provision cannat b8 90 modifted, it shalk be considered
o-mnmw-mmm. Unisas otherviss mmwmmmdm Invdmy or unanioroeablity of sny provision ¢f this Agreameni shall not
the legaltty, validly or enforcaabilily of any olhr provision of (his Agreemen.

luumm anlnul. sm-ab miunl-lmo stated in Bis Agresment on ranefar of Granior's Interesy, YNe Agrasment ahall be binding upon
and Inure to the benelt of the pard successons and sssigna. ¥ awnerehp of the Colaters! becomes vested in a persan other then Grantar,
Londes, mmwﬂwhdnuw.wdod with Granior's suCCEEIOrs W rafersnce 1o this Agreemant snd !he Indebladnass by wey of torbearance or
extonsion wihout relsasing Grenkir #rom e obligations of (hs Agre sment or Bebillly under (he Indebledness.

Burvival of Romnmuom snd Werranties. All repreaenisiions, warrsnlies, snd mgreemenis made by Grantor In this Agresment shell aurvive e
axeculion and delivery of this Agreemiant, shatt e continuing I natute, and shall remakn In A force and effect unBt such fme as Grentors
Indebledness ahall be paid in AL

Vime ls of tha Easence. Time ke of ine Inthe p of this A nt,
Walve Jury, All pastisa to this Agreement nmhy welve the right o nnvlurv Uial ln sny sction, proceeding, ar countercinim brought by say
party ageinet any other party.

ommmul The fotbvm‘: vepliafized worde snd umu shatl heve tha foliowing maeanings whon usd in tis Agreement. Uniess specifically staled 10 the
convury, 8 shali mesn nie 1a lewdd monay of Lhe United Stetes of Americe. Worde mnd termns vaed in the elnguiar shelt
Inchude the plurel, end the plurﬂ shall inciude the u\qvhf. 08 the conlexi may requie. \Words and mml not defined In hle Ag shall have
he meaninge atunded (o such tenms in the Unitiorm Commardial Coda:

Agreement. Tha word “Agiasment’ mesns this Comwmercial x Agresmant, as this Co ial Becurity A may be or
modiad from tima to time, 10psthar wilh sit exhbits end schedules uu 10 this Gommerdial Security Agresrment 1mlumlounu

Borrower, The word "Borrower™ mesns Joha McCain 2000, ing.. -

CoRatardl. The word "Collatera™ meane all of Gretors right, tle and interset in snd to all U G | as described In the Coketernl Desariplion
waclion of thin Agreamen).

Dofauit. The word "Defeuk® mesns the Oulauit sat forth n Viis Agresment In the secsan ttled “Defeult.

"avironmental Laws, The words "Envirenmenial Laws® mosn any end ati slate, feders! snd loadl slatites, nelulom and ordinancea reising %o e
protection of humen health of Lhe environmad, including withaul limélation the Compreh Enviro , Compensation, and Uadiy

4
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Mdtl’qum«uazu&&mmnuu&m“c.“m T i mon::d“ﬂ.?ahﬂtll-
mcocrs Melodals Yransporietion mm Recovery [T Y]
u-&nmi.clm or ot applicadle state or federal fewa, rulse, Of reguietions
Uvent of Defavit mm'zvmuo«urmwdhmaammmnwmnmdounmuwumm
QGramtor. The werd "Granior” mteans John McCaln 2008, inc.
Guanaty. word *Gua means the guernty from guaranior, endoreer, Swsty, or Rocomvnodation o Lender, Including wihow! Kmiiation
ilm.:l'yddluﬂlﬂd'l w : s monpey ‘
Hasardoue Substangse, The words “Hazardous Substances” meen matadals D, beoaves of thelr quaniity, concenirstion er physical, chemical o/
infactious ISy CBUIY Or posa ¢ umumnmm«mmmwumm.
od of, -mmu, or otherwies handied The woids ‘Hazardous Bubsisnces® are uisd in thalk very broadest senao
» m&hﬂm&u and all hasardous of Woxka mwm»umnwncrmmhmmm
Lom "Hazardous Subetances” also includes, without limitation, pelroleum aad petreleum by-products or any frasion trivee! und asbestos.
IndeMedness. The word "Indebladnass® resns the ladebisdne: WNMNMHDNWEM all pringlpal lnlllm'nt
N WMM mmmu#mml«mm«hmﬂ under this Agreement or under any of the Retsted

w MMWMMWCMMbmmImI

Note. The word “Naste® means ummnmmmmmmmm&ummunmmnmmmu.
.mwaumu.mu.mm-amw and subatitutions for 1he note of cradl agresment,

w mmm«vmmuuommnom.lhmmmhmudmmuwmmwmmmw :

s Agreement. .
Relsied Documents. The words "Helated Documents® mesa Muwmm. credul agreements, loan romh. savironmental &g
sumlu. lm nm n«m«mu.mmmmmmm ‘other instrumenis, nmmm m{_
mm . ;xmouied in comecion with the indehtadne

AND UNDERSTOOD ALL THE PROVISIONS OF THI§ GOMH!WI. ucumv AGREEMENT AND Mlllill 0 e
fll‘“l- mu MIHINY 18 DATED NOVEMBER 14, 3007,

THI® AGREEMENT (8 GIVEN UNDER SEAL AND (7 ' INTENDED THAY THIS AOR!!MINT 18 AND SHALL CONBTITUTE AND HAVE THE
EPPECT OF A BEALED INSTRUMENT ACCORDING TO

GRANTOR:

or RTchard Davls, Fraskent

© DSMDB-D54v02
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PROMISSORY NOTE
. Prinoigal  LoanDats  Maturhty Loan No Golt/ Gol Account  Officer Initials.
$3,000,00000  19-94-2007 05-14-2000 a8 JR
Referancesin 1o boses sbeve are for Landers use ordy and do ol Bl the applcabliy of s documient ® ey pertiudar loan or Hem.
: Any Ram above conlataing = has besn omiad due 1o lex length linftations.

trower: Joha McCala 3008, Lender:
Y1 T : 0 Goreananee |
- Adington, VA 32113 . Betheada, MD 290140930 -
Principat Amount: $3,000,000.00 initlal Rate: 0.500% Date of Note: Novambsr 14, 2007

PROMSE YO PAY, muqcuuu.lm.rlmmﬂmmumbmwnmmuwumorwuum:ummm

United Sistss of Ameriaa, the principal amount of Th & 604180 Dotlare ($3,000,000.00) wuch utatand! other

:mm-:'-.: .l.:o.nnll mun’m::'mw nm":uamunm h%lwll loul.:'uruun:lao 3:««.“?&33«“
paymeat ans. . .

PAYMENT, Bomewer will this lsan in ene nt of alt sutstand| | 0 at) sccruad unpaid Interest 3908,
mw'n:wm n{v.o'.uw [ Pmolnlnnguuu mmu 'Mo‘o‘c'mbntz
\ Interest 10 be dus on the sume day of sash month sller that ln-udhm" :‘rmnlndby
then

PREPAYMUNT. Bormewer agreas ihel sl foan fses end other prepald fnance charpes are samed Adly aa of the date of the losn and will net be subject
IONNMJOQWMMMMNWW"“INM“ Exvept hm
alty 8l or & portien of the amound awed sarier than R fs dus.- Eady psyments Wil nol Uniess sgresd 1o by n . rekove
dmnmf_ s Obligation to continue bnhpzv:ml. of sccrued unpaid intevest. Rather, ety payments will reducs (e
due, Sonowsr agrees fol 10 send Lender paymrieniy merked ‘pald in (P, ‘Without recounse™, or Wimiler inaguege.
Lendar may acospt R without loeing any of Lander's daita under this Nots, end Borrower will remaln
Londer. wiitten communications conceming 4. amounts, incuding ary check or other paymeat instrument

:

be mabied or delivered (0: Fidely & Yruet Bank, 4831 Confell Ave. Bethesda, MD 20814-9830.
LATE CHARGHE. ucwhtodmumm.mmumwum of the unpakd portion of e regularly scheduted payment,

INTEREST AFTER DEFAULT. Upon defautt, Including fahue to pey upon Anal maturty, the tnterest cale on (hia Note shell be lnereased by adding o
£.000 percentage ummumm:n mm»?mumummnummmmumm "n
m:nunumm:vmm Howaver, in ne svent wil the intsreet rale axoved the maximum interest rete timitations under o) o v,
DEPAULT. Eech ol Whe foliowing shai consthse an event of detauls ("Evant of Delsult’) uader thi Nots:

Paymont Datsuii Borower e 10 mike 6y payment whan dus undsr this Note.

Olher Defsutts. Borowsy falle to camply Wi o {a perfonn eny other lerm, abiigston, cavena ar cendion conteinad in tis Note or in any of the
::nuuamuwwwmvwwh puform eny term, obligation, covenani or condition contained in eny other egreament between Lender

oo i Vil ool gl i o s i i
Ind ore opre of person that may ally effoct any propasty or
:&wwmnﬂumumm.u'uaummmmm-wnguwuwp-m v
Folse Satomanta, m;'mvm«ammmnuumwumwumummwwmmm
mmumm“m false or ading in erty mateste! repect, sNher now of ot the time made or fumished or becomes felse or misfeading af
tnsoivensy. The.dissolution er termination of Barrowsr'e exiatence &4 & going business, or 8 tusles or recelver b appoinked for Borower or for all
or a subsiantat portion of $he ssssie of Boower, or Borowsr makes & genens) assigament for the ksnefil of Bormawar's arediorm, o Borower Rles
for bankuptey, or 8n invaluniary benkruptay peituon b fied sgainet Bomowsr and such tnvoluntary petition rematne undismissed for ity (40) daye.
Crediior or Forfolture Proce comrwu:m ol fmd:nv: or Mmmum mm:nmg judiolel w h:lﬂ;.ub
repoassssion o any olher melhed, [ Borawer or govenunen Uatersl vocu 3
o e vt J “o!ﬂmb.murdmum cEMdW'd\dmm
ot

Inciudes & garslahment of eny of Botrower's sccounts, ng

thare 1a & good (alth disputs by Borrowsr 5 (0 the Vidldlty or ressonablieness of the clak which ls the basle of the aredliar or forteRture

and X Bomower gives L wiitisn notos of the crediiof or forfelfwre procesding and depclte with Lender montes G 8 surely bond for the cregl
of forfeiture proceeding, In mn smount delearinid by Lendar, i its eole dlacration, ss belng an adequate rmsarva of band o/ e dlaputs.
Evonts Affecting Gueranter, Any of the Preceding svents Gocure WiN Nespect 10 Aty Qusarenins, endorsar, sursly, or sccommodaton party
umbmmuormnm.mmv.wmmgmduwmhmmwuwmudmu
of, et liebiRty under, any gue of the Indebtedness evidenced by this Note, In Qv event of & deuth, Lender, st e opilon, may, bul shel
required 1o, permit the 3 o4iate to assume wncondtiionally the obligetions srising undat the guarsnty in @ manner setl o Lenday,
snd, In doing e, cure ey Event of Defaul, .

Change tn Ownershlp, Any changs in cwnership of twanty-2ve parpent (28%) or more of the comnon siook of Borrower.

Adverss Qhange. Amaterial adverse changs oocur n Bomower's fnsnclal condiion, or Lendar beliaves the prospuct of peyrmunt of performance
of this Note e impatred.

Insecurity. Lender in good fatth believes Ree!! insacure. .

LENDER'S RKINTS. defaul, Lender may declete the enbe ungeld principt) balanos under tis Nole end ol socrued unpsid interesd, together
mwmmpumm.wmmm«.uw.- diately due ead payabdls. and then B wil pay S8t amount.
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‘mMun. mmﬁ-cmuom«wlm wmmmm-wmmmuwm L

ATTORNEYY FEES] EXPENSES. Sublectta.aay ke und . upos SatuLi, Bemower 6ghen 14 pay Lende
16.000% of the principal belsnce @ue on s b.zuudmm' apentes, gl ¢ Ao ~

ogel nmu hvhlhﬂqmoﬁm.

m""' 'n"u" ' mum'v WOLY AHD VOLURIANILY IADK 57 LANDER AD SORROWER. o Lo NORROWER
HERBNY KEPRESENT THAT nﬂmm "INOMDUA Ve

mmmmmm Wh%“ll%hhﬂrﬂtbﬂ.tﬂl“ﬂﬂﬂmﬂlﬁb‘“ ulllu.mbvnd

GOVERNING

the Giate of Narylend without repand 4o e tons, This Nols has besn eccepiad by Lander tate of Maryland.

mormm. lmnmmwwwmmwmnmmmummumm
UPON THE ooonmmouwmriaom HERESY AUTHORIZES ANY ATTORNEY ummm

aummmmuuﬁ'nm%m&annmuum AND N THR AMOUNY muumm
THE PRNGIPAL AMOUNT OF THS o UP oTER y

BALANGE OF ALL INTEREST ACCMJID AND 0 THE
PAYABLE BY BORROWER TO LENDER UNUER THE OF THI NOTE OR ANY OTHIR Mlﬂlﬂ‘:f;% “AIWNII
FIFTERN PERCENT {16%) OF YHE UNPAID BALANCE OF MPWR ANOUNY OF THIS NOTE AND THEN OUR HEREUNDER,

or
lomumlynhnqhmmmmw”nlumlmwmmd
hqulmnulmv 0 whish Servewer msy othorwies bo entitied under the lews of Cie United Statad or o7 any siate or pecatssion of
Unitad Slatee Row In 10750 -And which may hersalter be ansctad, The suthailty and pewet ie r for and snler Judgment againet
umdulnﬂ mmwmumnmhulhcndww.mwmh 2nd shell et be oy
wnonhnlp\nummm-. Suoh autherity may be snsrelesd op More occasions wmmbmhmoumcu srent
uonnoM\nuMdeunMuouuormhhlo.mul«wmnm-m-mlulmm

OIBHONORED STEM FEE. lmumm-mhmu«tnmnmrmhummonmmnmmmmmm
Borvower pays I later dishonored.

mmonnon To tha axisnt perrnitind uwmmm-mummdmnmmmmmwm
sching, savings, or some alher 4 m vl acogunts Berrower hoide Jelnly with somecne sles and sl acoounte Borowe! msy cpen in

|
i
i
:
j
3

mm-m«.uu-mummw-mmm.»mu
and, &t c;mw 1o administratively freeze all such scoounts Mmampmummw
paregrap!

COLLATERAL. smmuammu»mnnmwnmnm-wcomhmmmmmmnw

{A) & key man s Insursnon palicy davcribad in an Assignment of Lie insuraace Policy esteriiod in the Loan Agresment.

(Il) lmnmty chatiel paper, Mqumnumlmwuu«mm-ewmumummmw«.

uu;orcnem.vmw-mm- ine of ummmmbmumnmwwwlmuwmmm

porson. ‘Al orel requests shell ke confimed In mnwumm Notwlihstanding anything sel mnmuumuq.umm

heve no adl 10 meke any mmm '*:I- 13 the dale on which Sorower shall have fuly

salified its obligations sl ) AGretmant unde wulmanlNWm numm

:muo:' Um"" mh'mm.“wm m-w&ddm':‘mmm%mmm'mwﬁm
L ] 1% Noe, L)

Nale shed § Ono Mtion Mmmmm-mmmcnm.mm AR oomrmusications, lastructiona, of dirsctions by tslephone

with the Inviructions of an suthorized person of () crediied 10 ary of Bamawer's accouste whh Lender. The wnpald princdoal belance awing en s
Nate ol sy Ume may e Ww-\duva‘vhumm?wuuunm rda, Including tally computer prink-outs,

lmmum«hmﬂwhwhhohﬂqudwwMlmmpmmm guch court and any clabm thet any such

::twh Sugh ogurt shell wmmww:l.nwm.a hmhgvd"t';c Mm:awml:‘:‘mn“ b:
any [ and may

aal 06 that 88vce of progees Is sfiected upon Borrower &9 provided mmwumm»mwm

o,

cuocmonmwm tanms of tis Note shal be hinding upon Borower, and upon B ‘e helrs, p 1 epresenistives, sucosssors

dnd shatyne, mmam»unumalmwummwm

. NOTIFY US OF INACCURATE INFORMATION WE REFORY YO UMER REPORTING AGRNGIRS, Please nollly us ¥ we repot Wlﬂm

mmm»mmnmmmmm owuﬁnnduwmm upodulnmuq(wumucmhuum
{oliowing addreas: Fidelty & Trust Bank 4631 CWMIMO. MD 200140630,

wwm»m%unmumku.- when the grincipdl haa byen peld In A, by refunded W0 Borrower, Lender may daiay of fago
orderding any of e rights o remedies under this Nots without {asing them. Bmumw.mwmm\moumnumm
of dishonor, any change (n the terms of tils Nots, and

gusmntor or sequrkty

uyl.onduwlhwlmmun\our |um Nlmnmuun-mm-ummqmmmmmmmmaumu
snyone ohar than the party with whom e modiiontion s made.

ARIOR TO SIANING THIS NOTE, BORROWER READ AND unummo ALL ml FROVIGIONS OF THI® NOTE, INGLUDING THE VARIASLE
INTEREQY RAYE PROVIBIONS. SBORROWER AGRERS TO THE TERMS OF THE NOTE.

. BORROWER AGKNOWLEDGE®S RECEIPT OF A COMPLETED COPY OF THIS PRONIBIORY NOTR.

DSMDB-2054324v07 .
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THIS NOTE (3 QIVEN UND!R REAL MD 1T /8 INTENOED THAT THIS NOTE (B AND IHAI.I. mm AND HAVE 1‘0‘! SFFECT OF A
.!M-lb INSTRUMENT ACCORDING TO LAW.

BORROWER;
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LOAN MODIFICATION AGREEMENT

THIS LOAN MODIFICATION AGREEMENT (this “Modification”) is made this: Lﬂi'
day of December, 2007, by and between (i) FIDELITY & TRUST BANK, a Maryland banking
corporation hdving an office at 4831 Cordell Aveaue, Bethesda, Maryland 20814 (“Lender™); and (ii)
JOHN MCCAIN 2008, INC., a Delaware corporation having an address of P.O. Box 16118, Arlington,

- Virginia 22215 (“Borrower™). All capitalized terms used but not defined herein shall have the meaning

attributed to such terms in the hereinafter referenced Loan Agreement.
WITNESSETH THAT:

WHEREAS, pursuant to the terms and conditions of a certain Business Loan Agreement
dated November 14, 2007 (as the same may be modified or amended from time to time, the “Loan
Agreement”), by and between Borrower and Lender, Borrower obtained a loan and certain other financial
accommodations (collectively, the “Loan™) from Lender in the original principal amount of Three Million
and No/100 Dollars ($3,000,000.00); and '

‘WHEREAS, the Loan is (i) evidenced by a certain Promissory Note dated Novernber 14,
2007 (together with any and all extensions, renewals, modifications, amendments, replacements and

"substitutions thereof or therefor, the “Note™), made by Borrower and payable to the order of Lender in the

original principal amount of Three Million and No/100 Dollars ($3,000,000.00), and (ii) secured by,
among other things, a certain Commercial Security Agreement dated November 14,2007 (as the same
may be modified or amended from time to time, the “Security Agreement”), encumbering substantiaity all
of the assets of Borrower; and

WHEREAS, Borrower has requested that the principal amount of the Loan be increased from
Three Million and No/100 Dollars ($3,000,000.00) to Four Milllon and No/100 Dollars ($4,000,000.00),
and Lender has agreed to increase the principal amount of the Loan pursuant to Borrower’s request,
subject to the terms and provisions of this Modification which shall itself evidence the increase to the
principal amount of the Loan and Note, and certain other modifications to the Note, the Loan Agreement,
the Security Agresment and the other Loan Documents, as heteinafter provided.

NOW THEREFORE, for Ten Dollars ($10.00) and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1. The foregoing recitals are hereby incorporated herein by this reference and made a
part hereof, with the same force and effect as if fully set forth herein.

2. Subject to the terms of this Modification, the principal amount of the Loan is hereby
increased from Three Million and No/100 Dollars ($3,000,000.00) to Four Million and No/100 Dollars
($4,000,000.00), and all references to a loan amount of “$3,000,000.00" or “Three Million and 00/100
Dollars” set forth in the Note, the Loan Agreement, the Security Agreement or any other Loan Document
are hereby substituted and replaced with “84,000,000.00” and “Four Million and 00/100 Dollars”, as

. applicable.

3. The additional One Million and No/100 Dollars ($1,000,000.00) of Loan proceeds
being made available to Borrower pursuant to this Modification shall be (i) disburseéd in accordance with
the provisions of the Loan Agreement applicable to advances and disbursements of Loan proceeds
generally, and (ii) except as otherwise expressly provided in this Modification below, secured by
comparable liens and security interests on all collateral heretofore securing the Loan.

DSMDB-2368018
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lieu thereof

4, Without limiting anything set forth in this Modification to the contrary, certain
provisions of the Loan Agreement are hereby modified as follows:

(a) The paragraph entitled “Additional Requlrement” set forth in ti1e Affirmative
Covenants section of the Loan Agreement is heroby deleted in its entirety and the following substituted in

“Additional Requirement, Borrower and Lender agree that if Borrower
‘withdraws from the public matching funds program, but John McCain then does
not win the next primary-or caucus in which he is active (which can be any
primary or caucus held the same day) or does not place at least within 10
percentage: points of the winner of that primary or caucus, Borrower will cause
John McCain to remain an active political candidate and Borrower. will, within
thirty (30) days of said primary or caucus (i) reapply for public matching funds,
(ii) grant to Lender, as additional collateral for the Loan, a first priority perfected
security interest in and to all of Borrower’s right, title and interest in and to the
public matching funds program, and (iii) execute and deliver to Lender such
documents, instruments and agreements as Lender may require with respect to
the foregoing. Borrower and Lender agree that Borrower will provide oral or
written notice to Lender at least 24 hours before notlce of withdrawal from the
public matching funds program'is provided by Borrower or John McCain to the
Federal Election Commission.”

.(b)  The paragraph entitled “COMPLIANCE WITH THE FEDERAL ELECTION
COMMISSION’S MATCHING FUNDS PROGRAM? set forth in the Loan Agreement is hereby deleted
in its entirety and the following substituted in lieu thereof:

“COMPLIANCE WITH THE FEDERAL ELECTION COMMISSION’S
MATCHING FUNDS PROGRAM. Borrower agrees and covenants with
Lender that while this Agreement is in effect, Borrower shall not, without
Lender's prior written consent, exceed overall or state spending limits imposed
under the Federal Matching Funds Program, irrespective of whether Borrower is
subject to such program as of any applicable date of determination.”

(c) The paragraph entitled “STATUS OF CURRENTLY HELD

CERTIFICATIONS OF MATCHING FUNDS?” set forth in the Loan Agreement is hereby deleted in its

entirety and

the following substituted in lieu thereof:

“STATUS OF CURRENTLY HELD CERTIFICATIONS OF MATCHING
FUNDS. Borrower and Lender agree that any certifications of matching funds
ellglblhty now held by Borrower, and the right of Borrower and/or John McCain
to receive payment under such certifications, are not (and shall not be) collateral
for the Loan.”

(d)- The definition of “Collateral” set forth in the “Definitions” section of the Loan
Agreement is hereby deleted in its entirety and the following substituted in lieu thereof:

“Collateral. The word “Collateral” means all property and assets granted as
collateral security for the Loan, whether real or personal property, whether
granted directly or indirectly, whether granted now or'in the future, and whether
granted in the form of a security interest, mortgage, collateral mortgage, deed of
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trust, assignment, pledge, crop pledge, chattel mortgage, collateral chattel
mortgage, chattel trust, factor's lien, equipment trust, conditional sale, trust

receipt, lien, charge, lien or title retention contract, lease or consignment intended -

as a security device, or any other security or lien interest whatsoever, whether
created by law, contract, or otherwise. It is expressly understood and agreed that,

“Collateral” specifically excludes any certification of matching funds eligibility

now held by Borrower and/or John McCain, and any right, title and Interest of
Borrower and/or John McCain to receive payments thereunder.”

(e) The definition of “Note" set forth in the “Definitions” section of the Loan_

Agreement is hereby deleted in its entirety and the following substituted in lieu thereof:

“Note. The word “Note” means the Promissory Note dated. the date hereof,
executed by Borrower and payable to the order of Lender in the original principal
amount of §3,000,000, as increased to a face amount of $4,000,000.00 pursuant
to that certain Modification Agreement dated December {7 , 2007, by and
botween Borrower and Lender, together with all other amendments,
modifications, extensions, renewals, replacements, restatements and substitutions
thereof or therefor.”

(f) The parégraph entitled “Collateral Description” set forth in the Security -

Agreement is hereby deleted in its entirety and the following substituted in lieu thereof:

“COLLATERAL DESCRIPTION. The word "Collateral" as used in this
Agreement means the following described property, whether now owned or
hereaftor acquired,- whether now existing or hereafter arising, and wherever
located, in which Grantor is giving to Lender a security interest for the payment
of the Indebtedness and performance of all other obligations under the Note and
this Agreement:

All inventory, equipment, accounts (including but not limited to all health-care-
insurance receivables), chattel paper, instruments (including but not limited to all
promissory notes), letter-of-credit rights, letters of credit, documents, deposit
accounts, investment property, money, other rights to payment and performance,
and general intangibles (including but not limited to all software and all payment
intangibles); all oil, gas and other minerals before extraction; all oil, gas, other
minerals and accounts constituting as-extracted collateral; all fixtures; all timber
to be cut; all attachments, accessions, accessories, fittings, increases, tools, parts,
repairs, supplies, and commingled goods relating to the foregoing property, and
all additions, replacements of and substitutions for all or any part of the foregoing
property; all insurance refunds relating to the foregoing property; all good will
relating to the foregoing property; all records and data and embedded software

" relating to the foregoing property, and all equipment, inventory and software to

utilize, create, maintain and process any such records and data on electronic
media; and all supporting obligations relating to the foregoing property; all
whether now existing or hereafter arising, whether now owned or hereafter
acquired or whether now or hereafter subject to any rights in the foregoing
property; and all products and proceeds (including but not limited to all insurance
payments) of or relating to the foregoing property. Grantor and Lender agree that
any certifications of matching funds eligibility, including related rights, now held
by Grantor are not themselves being pledged as security for the Indebtedness and
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are not themselves. collateral for the Indebtedness or subject to this Security
Agreement. Grantor agrees not to sell, transfer, convey, pledge, hypothecate or
otherwise transfer to any person or eatity any of its present or future right, title
and interest in and to the public matching funds program or any certifications of
matching funds eligibility, including related rights, issued with respect thereto
without the prior written consent of Lender.”

5. As a conditlon precedent to the effectiveness of this Modification, (i) the face amount
of the Policy on the life of John McCain shall be increased from $3,000,000.00 to $4,000,000.00, (ii)
evidence of such increase shall be provided by Borrower to Lender in form and substance acceptable to
Lender in all respects, and (iii) the Assignment shall be deemed modified accordingly.

6. Borrower hereby represents and warrants that (a) as of December { 7, 2007, the
outstanding principal balance of the Loan was $ 9 25 7,{97.20 , and all accrued and unpaid
interest thereon has been paid when due, (b) there are no set-offs or defenses against, and no defaults or
Events of Default under, the Note, the Loan Agreement, the Security Agreement or any other Loan
Document, (c) there exists no act, event or condition which, with notice or- the passage of time, or both,
would constitute a default or Event of Default under the Note, the Loan Agreement, the Security
Agreement or any other Loan Document, (d) the representations and warranties of Borrower set forth in
the Note, the Loan Agreement, the Security Agreement and all of the other Loan Documents are hereby
remade and redated as of the date of this Modification and are true, correct and complete in all respects as
of such date, and (e) the execution, delivery and performance by Borrower of this Modification (i) is
within its corporate powers, (ii) has been duly authorized by all necessary corporate action, and (iii) does
not require the consent or approval of any person or entity which has not already been obtained.

. 7. As a-condition precedent to the effectiveness of this Modification, Borrower shall pay
all of Lender’s costs and expenses associated with this Modification and the transactions contemplated
hereby, including, without limitation, Lender’s iegal fees and expenses.

8. The execution and delivery of this Modification and any act, proceeding or payment
(past, present or future) related to the Note, the other Loan Documents or this Modification and all past or
present acts or omissions taken or foregone or payments made or to be made by any party hereto or
thereto in relation to such documents, shall not, did not and will not in any way constitute a release of any
claims that Lender may have against Borrower or any other obligor with respect to any default or event of
default under the Note and/or the other Loan Documents, and Lender specifically reserves all claims of
any kind that Lender may now or hereafter have against Borrower and/or any other obligor, including
without limitation, Lender’s claims for payment in full of the amounts due under the Note, the Loan
Agreement, the Security Agreement, and the other Loan Documents, and indemnity, contribution and set-
off, and any and all such rights, interests, defenses, offsets and causes of action ‘are hereby expressly
reserved and preserved.

9. Borrower and its representatives, successors and assigns, hereby jointly and
severally, knowingly and voluntarily RELEASE, DISCHARGE, and FOREVER WAIVE and
RELINQUISH any and all claims, demands, obligations, liabilities, defenses, affirmative defenses,
setoffs, counterclaims, actions, and causes of action of whatsoever kind or nature, whether known or
unknown, which each of them has, may have, or might have or may assert now or in the future against
Lender directly or indirectly, arising out of, based upon, or in any manner connected with any transaction,
event, circumstance, action, failure to act, or occurrence of any sort or type, in each case related to, arising
from or in connection with the Loan, whether known or unknown, and which occurred, existed, was
taken, permitted, or begun prior to the date of this Modification. Borrower hereby acknowledges and
agrees that the execution of this Modification by Lender shall not constitute an acknowledgment of or an
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admission by Lender of the existence of any such claims or of liability for any matter or precedent upon
which any liability may be asserted.

10.  In the event of a conflict between the provisions of this Modification and the

. provisions of the Note, the Loan Agreement, the Security Agreement and/or the other Loan Documents,

the provisions of this Modification shall govern and control to the extént of such conflict.

11.  This Modification shall evidence the modifications to the Note, the Loan Agreement,
the Security Agreemont and the other Loan Documents described herein above.

12. Except as hereby expressly modified, the Note, the Loan Agreement, the Security
Agreement and the other Loan Documents shall be and remain unchanged and in full force and effect, and
the same is hereby expressly approved, ratified and confirmed. .

13." This Médiﬁcation shall be governed by the laws of the State of Maryland and shﬁll

_be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.

14, This Modification may be executed in any number of counterparts, each of which
shall be deemed an original and all of which together shall be deemed one and the same instrument, Each
party agrees to be bound by its facsimileé signature.

[remainder of page intentionally left blank — signature page follows]
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IN WITNESS WHEREOF, the undérsigned have executed this Modification on the day and
year first above written.

WITNESS: Borrower:
JOHN MCCAIN 2008, INC.

JALLXLJM %;:Z_/\FDM.

- Name: Name: 1\(.“@0-0 w
THe: Qeeoonti
Lender:
FIDELITY & TRUST BAN. a Maryland banking

corporation

By:

NamgJoMN R ®ARDSoA
Title: gemwwr ve

State of S‘ \,Slélm(l\ )
' ) ss
County of mtﬁ“ )

is\Mo ification was exec before me on this _Lx day of December, 2007, by

N as the " of John McCain 2008, Inc., a Délaware

corporation, and being reasonably well known to me (or satisfactorily proven) to be the person who
executed the foregoing document, being authorized to do so, acknowledgcd the same to be the act and

deed of said corporation. :ﬁﬁﬂkwb\—

(S:gna re of notarial officer)

SEAL ‘
}\/{yl:orimission expires: Dgl# IS_ME”& 3} ) 7'0”

ERICA L. CARSON
Notary Public

Commonwealth of Viiginia
747983
My Commission Expites Dec 31, 2011
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VIA FIRST CLASS MAIL

Trevor Potter

General Counsel, John McCain 2008, Inc.
Post Office Box 16118

Arlington, Virginia 22215

Re:  Letter dated February 6, 2008, requesting withdrawal of candidate
agreement (LRA 731)

Dear Mr. Potter:

This letter is in response to Senator John McCain’s letter of February 6, 2008, in
which he requested to withdraw from the public funding program under the Presidential
Primary Matching Account Act, as amended, 26 U.S.C. § 9033 ef seq., and to withdraw
the candidate agreement and certification he submitted to the Commission pursuant to 26
U.S.C. §9033 and 11 C.F.R. §§ 9033.1 and 9033.2. On *** 2008, the Commission
approved Senator McCain’s request and has withdrawn its certification to the Secretary of
the Treasury that John McCain and John McCain 2008, Inc., (“the Committee™) are
entitled to a payment from the Presidential Primary Matching Account. Please note that
neither Senator McCain nor the Committee will be bound by the terms of the candidate
agreement or subject to a mandatory audit under the public financing system. 26 U.S.C.
§ 9038(a).

Sincerely,

Chair
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The Honorable Henry M. Paulson, Jr.
Secretary

Department of the Treasury
Washington, DC 20220

Dear Mr. Secretary:

On August 28, 2007, the Federal Election Commission determined that the
following candidate and his authorized committee had satisfied the eligibility
requirements of 26 U.S.C. § 9033 and 11 C.F.R. §§ 9033.1, 9033.2, and 9036.1 to receive
presidential primary matching funds under 26 U.S.C. § 9037 and 11 C.F.R. § 9037.1 and
were entitled to payment from the Presidential Primary Matching Account:

John McCain/John McCain 2008, Inc.
By letter dated February 6, 2008, the candidate submitted a request to withdraw
the Candidate Agreements and Certifications he submitted pursuant to 26 U.S.C. § 9033
and 11 C.F.R. §§ 9033.1 and 9033.2. On *** 2008, the Commission approved Senator
McCain’s request and withdrew its certification that John McCain/John McCain, 2008,
Inc., are entitled to a payment from the Presidential Primary Matching Account.

Accordingly, no payment should be made to this candidate and/or committee.

Sincerely,

Chair

Attest:

Mary W. Dove
Secretary to the Commission



