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PREFACE

This is the fifty-eighth volume of issuances (1 — 496) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Boards, Administrative
Law Judges, and Office Directors. It covers the period from July 1, 2003, to
December 31, 2003.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct
adjudicatory hearings on applications to construct and operate nuclear power
plants and related facilities and issue initial decisions which, subject to internal
review and appellate procedures, become the final Commission action with
respect to those applications. Boards are drawn from the Atomic Safety and
Licensing Board Panel, comprised of lawyers, nuclear physicists and engineers,
environmentalists, chemists, and economists. The Atomic Energy Commission
first established Licensing Boards in 1962 and the Panel in 1967.

Between 1969 and 1990, the AEC authorized Atomic Safety and Licensing
Appeal Boards to exercise the authority and perform the review functions which
would otherwise have been exercised and performed by the Commission in
facility licensing proceedings. In 1972, that Commission created an Appeal
Panel, from which are drawn the Appeal Boards assigned to each licensing
proceeding. The functions performed by both Appeal Boards and Licensing
Boards were transferred from the AEC to the Nuclear Regulatory Commission
by the Energy Reorganization Act of 1974. Appeal Boards represented the final
level in the administrative adjudicatory process to which parties could appeal.
Parties, however, were permitted to seek discretionary Commission review of
certain board rulings. The Commission also could decide to review, on its own
motion, various decisions or actions of Appeal Boards.

On June 29, 1990, however, the Commission voted to abolish the Atomic Safety
and Licensing Appeal Panel, and the Panel ceased to exist as of June 30,
1991. Since then, the Commission itself reviews Licensing Board and other
adjudicatory decisions, as a matter of discretion. See 56 Fed. 29 & 403 (1991).

The Commission also has Administrative Law Judges appointed pursuant to
the Administrative Procedure Act, who preside over proceedings as directed by
the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances is a
final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the
monthly softbounds and any corrections submitted by the NRC legal staff to the
printed softbound issuances are contained in the hardbound edition. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Boards—LBP, Administrative Law Judges—ALJ, Directors’
Decisions—DD, and Decisions on Petitions for Rulemaking—DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 58 NRC 1 (2003) CLI-03-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket No. 50-213-OLA
(License Termination Plan)

CONNECTICUT YANKEE ATOMIC
POWER COMPANY
(Haddam Neck Plant) July 2, 2003

In this license termination proceeding for Connecticut Yankee Atomic Power
Company’s commercial nuclear reactor at Haddam Neck, the Commission denies
the Intervenor’s petition to consider whether the NRC’s radiological criteria allow
excessive radioactive residue after decommissioning and are thus inimical to
the health and safety of children. The Commission also denies the Intervenor’s
request to direct the Licensing Board to accept a late-filed amended contention
related to potential radiation doses to children.

ADJUDICATORY HEARINGS: SUSPENSION FOR RULEMAKING
PROCEEDING

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS

There are two vehicles available for making a request to avoid application of
an NRC rule in an individual adjudicatory proceeding. First, a party may petition
for rulemaking under 10 C.F.R. §2.802 and make a concurrent request that the
Commission suspend a licensing proceeding to which the rulemaking petitioner
is a party pending disposition of the petition for rulemaking. Second, a party may
request waiver of a rule under 10 C.F.R. §2.758(b).



RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS
REGULATIONS: INTERPRETATION (10 C.F.R. §2.758)

Although section 2.758 applies by its specific terms to proceedings ‘‘involving
initial or renewal licensing’’ subject to 10 C.F.R. Part 2, Subpart G, we routinely
apply the rule to license amendment cases. See, e.g., Yankee Atomic Electric
Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 211 n.14 (1998)
(challenge to a reactor license termination plan); Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC
349, 364 (2001), reconsideration denied, CLI-02-1, 55 NRC 1 (2002) (license
amendment case). Cf. North Atlantic Energy Service Corp. (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 217 n.8 (1999) (citing 10 C.F.R. § 2.1329, license
transfer proceeding rule analogous to section 2.758).

NRC: CHOICE OF RULEMAKING OR ADJUDICATION

“‘[A]gencies are free either to determine issues on a case-by-case basis through
adjudications or . . . to resolve matters generically through the rulemaking pro-
cess.”” Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation),
CLI-01-12, 53 NRC 459, 474 (2001), quoting Duke Energy Corp. (Oconee Nu-
clear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 343 (1999), citing
Heckler v. Campbell, 461 U.S. 458, 467 (1983). ‘‘Otherwise, the agency would
be required ‘continually to relitigate issues that may be established fairly and
efficiently in a single rulemaking proceeding.’ >’ Oconee at 343, quoting Heckler
at 467.

RULES OF PRACTICE: CHALLENGE TO COMMISSION
REGULATIONS

By promulgating 10 C.F.R. §20.1402, the rule on site release criteria, the
Commission has decided that all sites should be subject to a uniform 25-mrem/year
dose standard. Thus, the Commission has prescribed ‘‘the pertinent standards for
termination of [a] reactor license;’’ these standards are ‘‘not subject to challenge
or litigation in an adjudication.”” Yankee Atomic Electric Co. (Yankee Nuclear
Power Station), CLI-98-21, 48 NRC 185, 211 n.14 (1998). See also 10 C.F.R.
§2.758.

COMPLIANCE WITH SAFETY STANDARDS

Our license termination rule requires the NRC to find that decommissioning
activities will not be ‘‘inimical’’ to the public health and safety. By definition,



compliance with our safety standards satisfies the ‘‘not inimical’’ requirement in
areas covered by the standards. See Maine Yankee Atomic Power Co. (Maine
Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 1010 (1973), aff’d,
CLI-74-2, 7 AEC 2 (1974), aff’d sub nom. Citizens for Safe Power v. NRC, 524
F.2d 1291 (D.C. Cir. 1975). See also Dairyland Power Cooperative (La Crosse
Boiling Water Reactor), LBP-82-58, 16 NRC 512, 522 (1982) (A showing that
releases comply with 10 C.F.R. Part 50, Appendix I design objectives establishes
conformance to ALARA requirement in regulations and ‘‘it follows that the
emissions are . . . [not] inimical to public health and safety.””)

NRC: RULEMAKING AUTHORITY

If our safety regulations are in any way inadequate and need revision, the
appropriate vehicle to ask the Commission to set a new standard is a petition for
rulemaking under 10 C.F.R. § 2.802.

NRC: CHOICE OF RULEMAKING OR ADJUDICATION
RULES OF PRACTICE: LITIGABILITY OF ISSUES

Adjudications do not provide a forum to consider rule changes.

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS

When special circumstances exist at a particular site, our adjudicatory rules
provide a mechanism for requesting a waiver of an otherwise controlling safety
regulation. In that case, a party to an individual adjudicatory proceeding may
request a waiver for that proceeding only. ‘‘The sole ground for petition for
waiver or exception shall be that special circumstances with respect to the subject
matter of the particular proceeding are such that the application of the rule or
regulation . . . would not serve the purposes for which the rule or regulation was
adopted.”” See 10 C.F.R. § 2.758(b).

RULES OF PRACTICE: WAIVER OF RULES OR REGULATIONS;
GENERIC ISSUES

Waiver of a Commission rule is simply not appropriate for a generic issue. See
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-80-16,
11 NRC 674, 675 (1980).



LICENSING BOARDS: AUTHORITY

RULES OF PRACTICE: LITIGABILITY OF ISSUES; CHALLENGE
TO COMMISSION REGULATIONS; VALIDITY OF RULE OR
REGULATION

Consideration of the Intervenor’s proposed amended contention requires the
Licensing Board to evaluate the adequacy of the NRC’s current decommissioning
standard of 25 mrem/year. The Licensing Board is precluded from undertaking
such an evaluation unless the Commission either changes the standard or directs
the Licensing Board to undertake the evaluation.

MEMORANDUM AND ORDER

In this license termination proceeding for Connecticut Yankee Atomic Power
Company’s (CY’s) commercial nuclear reactor at Haddam Neck, Citizens Aware-
ness Network (CAN), an Intervenor, has filed a petition directly with the Com-
mission. CAN’s petition raises the question whether NRC’s radiological criteria
for license termination' allow excessive radioactive residue at Haddam Neck after
decommissioning and are thus ‘‘inimical’’ to the health and safety of children.
CAN’’s petition also asks the Commission to direct the Licensing Board to accept
a late-filed amended contention related to potential radiation doses to children.
We deny the petition in its entirety.

I. BACKGROUND

This proceeding concerns a license amendment application seeking approval of
a License Termination Plan (LTP) for the Haddam Neck nuclear power plant. CAN
and the Connecticut Department of Public Utility Control requested a hearing and
submitted contentions. The Board granted the requests of both Petitioners and
admitted some of their contentions, including CAN’s Contention 6.1, which raises
the question whether certain parameters used by CY in determining compliance
with release criteria in 10 C.F.R. Part 20, Subpart E, are sufficiently conservative.?
In particular, CAN asserts that the dose modeling calculation in CY’s LTP is
flawed because CY did not calculate doses to children.

! See 10 C.F.R. §20.1402 (dose standard for a site’s ‘‘unrestricted use’” is 25 mrem/year).
2 See LBP-01-21, 54 NRC 33 (2001). The Connecticut Department of Utility Control later withdrew
its contentions and secured government participant status before the evidentiary hearing.



CY moved for reconsideration of the Board’s decision to admit CAN Con-
tention 6.1 in limited form. The Board denied the motion and directed the parties
to address the following question in their presentation of evidence:

What are the appropriate factors and considerations relating to the ‘‘outdoors
value,”” yearly intake of water by residents, and the nature of and extent to which
the characteristics of children must be taken into account in calculating the TEDE?
to the ‘‘average member of the critical group’’ in the ‘‘resident farmer scenario,”’
for purposes of the Haddam Neck site License Termination Plan, in order that the
LTP can ‘‘demonstrate[] that the remainder of decommissioning activities . . . will
not be inimical . . . to the health and safety of the public,”” as required by 10 C.F.R.
§50.82(a)(10)?*

CY asked the Commission to review the Board’s decision to admit the portion
of CAN Contention 6.1 that pertained to children. Finding that CY’s petition did
not meet our standards for interlocutory review, we denied it.?

During a 5-day evidentiary hearing in mid-March, CAN announced its intention
to file an amended contention based on information in a new U.S. Environmental
Protection Agency publication. The proposed amended contention states:

NRC regulations at 10 C.F.R. 50.82(a)(10) preclude NRC approval of a license
termination plan unless the NRC finds, among other things, that decommissioning
activities will not be inimical to the health and safety of the public. Contrary to this
requirement, the LTP is not adequate to protect the health and safety of children,
because it fails to account for the higher risk to children posed by the levels of
residual radiation CY[] poses [sic] to leave at the Haddam Neck site.®

CAN asked the Board to hold the record open pending a Commission decision on
a related petition, which it filed directly with the Commission 3 days later.

The petition before us asks the Commission to consider whether the 25-
mrem/year dose standard set out in 10 C.F.R. §20.1402 ensures that decom-
missioning activities are ‘‘not inimical’’ to the health and safety of children in

3 Total effective dose equivalent.

4LBP-01-25, 54 NRC 177, 197 (2001).

3 See CLI-01-25, 54 NRC 368 (2001).

6 <“Citizens Awareness Network’s Request for Admission of Late-Filed Amended Contention 6.1,
Request That Consideration Be Held in Abeyance, and Request To Hold the Record Open,”” at 5
(Apr. 11, 2003).



satisfaction of 10 C.F.R. § 50.82(a)(10)” and requests that we direct the Board to
accept Amended Contention 6.1. Both the Licensee and the NRC Staff oppose
CAN’s petition.?

II. DISCUSSION

A. Challenges to NRC Regulations in Individual Adjudicatory
Proceedings

There are two vehicles available for making a request to avoid application of
an NRC rule in an individual adjudicatory proceeding. First, a party may petition
for rulemaking under 10 C.F.R. §2.802 and make a concurrent request that the
Commission suspend a licensing proceeding to which the rulemaking petitioner
is a party pending disposition of the petition for rulemaking. Second, a party
may request waiver of a rule under 10 C.F.R. §2.758(b).® We are not certain
how to label CAN’s petition, which asks the Commission, in effect, to reevaluate
the adequacy of our current decommissioning standard of 25 mrem/year in this
individual adjudicatory proceeding. Regardless of what we call it, CAN’s
petition falls short under either the rulemaking or waiver standard. Accordingly,
we decline to consider the merits of CAN’s specific arguments here.

1. Rulemaking Petition

“‘[Algencies are free either to determine issues on a case-by-case basis through
adjudications or . . . to resolve matters generically through the rulemaking

7 ““If the license termination plan demonstrates that the remainder of decommissioning activities will
be performed in accordance with the regulations in this chapter, will not be inimical to the common
defense and security or to the health and safety of the public, and will not have a significant effect on
the quality of the environment and after notice to interested persons, the Commission shall approve
the plan, by license amendment . . ..”” 10 C.F.R. § 50.82(a)(10) (emphasis added).

8CY, expressing doubts about whether a responsive pleading to CAN’s petition in the nature of a
rulemaking petition is required or permitted, moved for leave to file its response on May 6, 2003. We
grant the motion and accept CY’s pleading for consideration.

9 Although section 2.758 applies by its specific terms to proceedings *‘involving initial or renewal
licensing’” subject to 10 C.F.R. Part 2, Subpart G, we routinely apply the rule to license amendment
cases. See, e.g., Yankee Atomic Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC
185, 211 n.14 (1998) (challenge to a reactor license termination plan); Dominion Nuclear Connecticut,
Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 364 (2001),
reconsideration denied, CLI-02-1, 55 NRC 1 (2002) (license amendment case). Cf. North Atlantic
Energy Service Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 217 n.8 (1999) (citing 10
C.F.R. §2.1329, license transfer proceeding rule analogous to section 2.758).



process.”’ ' “‘Otherwise, the agency would be required ‘continually to relitigate
issues that may be established fairly and efficiently in a single rulemaking
proceeding.’ >’!! By promulgating 10 C.F.R. § 20.1402, the rule on site release
criteria, the Commission has decided that all sites should be subject to a uniform
25-mrem/year dose standard. Thus, the Commission has prescribed ‘‘the pertinent
standards for termination of [a] reactor license;’’ these standards are ‘‘not subject
to challenge or litigation in an adjudication.’’!> While it is true, as CAN stresses,
that our license termination rule requires the NRC to find that decommissioning
activities will not be ‘‘inimical’’ to the public health and safety, by definition
compliance with our safety standards satisfies the ‘‘not inimical’’ requirement in
areas covered by the standards.'?

If our safety regulations are in any way inadequate and need revision, the
appropriate vehicle to ask the Commission to set a new standard is a petition for
rulemaking under 10 C.F.R. § 2.802.' This regulation describes the procedure for
filing the petition as well as its contents. To protect its position, the rulemaking
petitioner ‘‘may request the Commission to suspend all or any part of any
licensing proceeding to which the petitioner is a party pending disposition of the
petition for rulemaking.”’!> If the petition meets initial screening requirements,
the Commission may publish notice of the proposed rulemaking and provide an
opportunity for public participation by submitting comments.

Rulemaking is an exercise of the NRC’s legislative authority, rather than its ad-
judicatory authority. Unlike an individual adjudication, a rulemaking proceeding
provides all interested persons — the general public as well as licensees — a ready
avenue to submit formal comments for the agency’s consideration and response.
Such extensive public participation is especially suitable in a rulemaking, for the

10 private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-12, 53 NRC
459, 474 (2001), quoting Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11,
49 NRC 328, 343 (1999), citing Heckler v. Campbell, 461 U.S. 458, 467 (1983).

1 Oconee at 343, quoting Heckler at 467.

12 Yankee Nuclear, CLI-98-21, 48 NRC at 211 n.14. See also 10 C.F.R. § 2.758. We note that CAN
was an intervenor in the Yankee Nuclear case.

13 See Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC
1003, 1010 (1973), aff’d, CLI-74-2, 7 AEC 2 (1974), aff’d sub nom. Citizens for Safe Power v. NRC,
524 F.2d 1291 (D.C. Cir. 1975). See also Dairyland Power Cooperative (La Crosse Boiling Water
Reactor), LBP-82-58, 16 NRC 512, 522 (1982) (A showing that releases comply with 10 C.F.R. Part
50, Appendix I design objectives establishes conformance to ALARA requirement in regulations and
““it follows that the emissions are . . . [not] inimical to public health and safety.’”)

14 <“Any interested person may petition the Commission to issue, amend or rescind any regulation.””
10 C.F.R. §2.802(a). See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
CLI-89-8, 29 NRC 399, 416 (1989) (*‘An adjudicatory licensing hearing is not a permissible forum
for a challenge to Commission regulations. . . . Such a challenge may be brought by means of a
petition for rulemaking.’”)

1510 C.F.R. §2.802(d).



final rule will apply to all licensees, unless special circumstances are shown, as
described below.

Although CAN'’s adjudicatory petition bears some resemblance to a rule-
making petition, CAN has not expressly asked for a generic revision to rules
involving all sites where children could potentially be exposed to radiation from
decommissioning activities. It would be unfair to CY (and all other interested
persons) to consider, in an individual adjudicatory proceeding, a rule change that
CAN has not formally pursued. Adjudications do not provide a forum to consider
rule changes.

2. Rule Waiver Request

When special circumstances exist at a particular site, our adjudicatory rules
provide a mechanism for requesting a waiver of an otherwise controlling safety
regulation. In that case, a party to an individual adjudicatory proceeding may
request a waiver for that proceeding only.'® ‘“The sole ground for petition for
waiver or exception shall be that special circumstances with respect to the subject
matter of the particular proceeding are such that the application of the rule or
regulation . . . would not serve the purposes for which the rule or regulation was
adopted.”’!” Waiver of a Commission rule is simply not appropriate for a generic
issue.!’

Here, CAN says that 10 C.F.R. §20.1402’s 25-mrem/year standard is inade-
quate to protect children from a latent cancer risk. But this cancer risk on its face
is a generic concern having no singular significance at Haddam Neck. Without
referring to any special circumstances peculiar to the Haddam Neck site, CAN
simply asks the Commission to reconsider the standard itself."”” We will not do
so in this adjudicatory proceeding.?’ Parenthetically, we must point out that the

16 See 10 C.F.R. § 2.758(b).

171d. See also note 9.

18 See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-80-16, 11 NRC
674, 675 (1980).

19 <Citizens Awareness Network Petition for Consideration of Whether 25 mrem/Year Dose Stan-
dard Ensures Decommissioning Activities Are Not Inimical to the Health and Safety of Children
in Satisfaction of 10 C.F.R. §50.82(a)(10) and Request To Direct the Licensing Board to Accept
Amended Contention 6.1,”” at 7 (Apr. 14, 2003) (‘‘Petition’”).

20The correct way to request a rule waiver is by application to the Board, not directly to the
Commission. Only if the Board determines that the petitioner has made ‘‘a prima facie showing’’
that the application of the specific Commission rule or regulation to ‘‘a particular aspect . . . of the
subject matter of the proceeding would not serve the purposes for which the rule or regulation was
adopted and that application of the rule or regulation should be waived or an exception granted’” will
the Board certify the matter to the Commission for decision. See 10 C.F.R. § 2.758(c)-(d).



EPA report?' that CAN points to is a draft marked ‘‘DRAFT — Do not cite or
quote’” on each page. It does not appear to us to call into question our current
25-mrem/year standard. The draft document applies to carcinogens, not ionizing
radiation; moreover, there is nothing new in the draft that was unknown when the
Commission adopted the 10 C.F.R. Part 20, Subpart E, site release criteria.?

B. Amended Contention 6.1

In conjunction with its challenge to the decommissioning dose standard, CAN
has requested that the Commission direct the Board to accept Amended Contention
6.1. As CAN recognizes, consideration of Amended Contention 6.1 ‘requires the
Licensing Board to evaluate the adequacy of the NRC’s current decommissioning
standard of 25 mrem/year. The Licensing Board is precluded from undertaking
such an evaluation unless the Commission either changes the standard or directs
the Licensing Board to undertake the evaluation.”’?® Because we are denying
CAN’s petition (via this Order), we direct the Board to reject CAN’s Amended
Contention 6.1.

III. CONCLUSION

For the foregoing reasons, the Commission (1) denies CAN’s petition to
reconsider the dose standard set out in 10 C.F.R. §20.1402; (2) denies CAN’s
request to direct the Board to accept Amended Contention 6.1; and (3) directs the
Board to reject CAN’s Amended Contention 6.1.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 2d day of July 2003.

21 See Draft EPA/630/R-03-003, *‘Supplemental Guidance for Assessing Cancer Susceptibility from
Early-Life Exposure to Carcinogens’’ (Feb. 28, 2003).

22 See generally Final Rule: “‘Radiological Criteria for License Termination,”” 62 Fed. Reg. 39,058
(July 21, 1997).

23 Petition at 1.



Cite as 58 NRC 11 (2003) CLI-03-8

UNITED STATES OF AMERICA
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COMMISSION PROCEEDINGS: APPELLATE REVIEW

RULES OF PRACTICE: PETITION FOR REVIEW; APPELLATE
REVIEW; STANDARD OF REVIEW

Review of an initial decision such as LBP-03-8 ‘‘may be granted in the
discretion of the Commission, giving due weight to the existence of a substantial
question with respect to the following considerations, as set forth in 10 C.F.R.
§2.786(b)(4):

(i) A finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(i1) A necessary legal conclusion is without governing precedent or is a departure
from or contrary to established law;

(iii) A substantial and important question of law, policy or discretion has been
raised;

(iv) The conduct of the proceeding involved a prejudicial procedural error; or

(v) Any other consideration which the Commission may deem to be in the
public interest.”’
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COMMISSION PROCEEDINGS: APPELLATE REVIEW

RULES OF PRACTICE: PETITION FOR REVIEW; APPELLATE
REVIEW; STANDARD OF REVIEW

Review of an initial decision such as LBP-03-8 is purely discretionary with
the Commission. See Louisiana Energy Services, L.P. (Claiborne Enrichment
Center), CLI-97-12, 46 NRC 52, 53 (1997).

RULES OF PRACTICE: APPELLATE FILINGS; APPELLATE
REVIEW; PETITION FOR REVIEW

Petitioner nowhere challenges the Board’s ultimate fact finding that, even
were the storage casks at the PFS facility to tip over in a design basis seismic
event, the spent fuel canisters inside the casks would not break or melt, there
would be no release of radioactive material, and the seismic event would thus not
cause an exposure at the site boundary in excess of Commission’s regulatory dose
limits. Without a challenge to this ultimate fact finding, its petition for review
amounts to a request that we consider a series of Board determinations that raise
no bottom-line safety concerns. This alone would justify rejecting the petition.

STAFF REVIEW: MINISTERIAL

Any further Staff review after this adjudication will involve mere verification
that PFS has satisfied its specified design criteria, will be ‘ ‘ministerial’’ in nature,
and will thus not deprive Utah of a required hearing opportunity.

LICENSE CONDITIONS

The Commission cannot accept Utah’s assertion that the Board should have
combined PFS’s various commitments regarding soil-cement into a set of license
conditions. Those commitments are set forth in PFS’s Safety Analysis Report
and are therefore already part of the licensing basis of the facility. See generally
Florida Power and Light Co. (Turkey Point Nuclear Generating Plant, Units
3 and 4), CLI-01-17, 54 NRC 3, 9 (2001). PFS, if granted its license, must
comply with those commitments — regardless of the fact that they do not take
the form of formal license conditions. See generally Private Fuel Storage,
L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-9, 53 NRC 232,
235-36 (2001). If PFS subsequently wished to change those commitments to
any significant extent, it would need to file a license amendment request (see 10
C.F.R. § 72.48(c)(1), (2)), which Utah could then challenge by seeking a hearing.
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RULES OF PRACTICE: STANDARD OF REVIEW; BURDEN OF
PROOF

Without a showing that a Commission acceptance of Utah’s ‘‘conservatism’’
argument would necessitate an overturning of the Board’s ruling on the ‘‘ex-
emption’” issue, Utah’s argument cannot be considered a ‘substantial question’’
under 10 C.F.R. § 2.786(b)(4).

EVIDENCE
RULES OF PRACTICE: EVIDENCE
FINDINGS OF FACT

RULES OF PRACTICE: APPELLATE REVIEW; STANDARD OF
REVIEW; FINDING OF FACT

Although the Commission certainly has authority to make its own de novo
findings of fact (see, e.g., Louisiana Power and Light Co. (Waterford Steam
Electric Station, Unit 3), ALAB-732, 17 NRC 1076, 1087 n.12 (1983); Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397,
403-04, reconsideration denied, ALAB-359,4 NRC 619 (1976)), the Commission
generally does not exercise that authority where a licensing board has issued a
plausible decision that rests on carefully rendered findings of fact. See, e.g.,
Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11,
53 NRC 370, 382 (2001); Hydro Resources, Inc. (P.O. Box 15910, Rio Rancho,
NM 87174), CLI-01-4, 53 NRC 31, 45 (2001); Louisiana Energy Services, L.P.
(Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 93 (1998); Kenneth G.
Pierce (Shorewood, Illinois), CLI-95-6, 41 NRC 381, 382 (1995). See generally
Dominion Nuclear Connecticut, Inc. (Millstone Power Station, Unit 3), CLI-02-
22, 56 NRC 213, 222 (2002). Our standard of ‘‘clear error’’ for overturning a
Board’s factual finding is quite high. As we stated when denying an NRC Staff
petition for review in Kenneth G. Pierce:

The Staff’s petition . . . demonstrates only that the record evidence in this case may
be understood to support a view sharply different from that of the Board. The Staff’s
petition [for review] does not show that the Board’s own view of the evidence
was ‘‘clearly erroneous’” — i.e., that its findings were not even *‘plausible in light
of the record viewed in its entirety.”” Anderson v. Bessemer City, 470 U.S. 564,
573-76 (1985). This is fatal to a petition for review resting solely on the ‘‘clearly
erroneous’’ argument.
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CLI-95-6, 41 NRC at 382. See also Aharon Ben-Haim, Ph.D, CLI-99-14, 49 NRC
361, 364 (1999) (rejecting the Staff’s petition for review despite the Commission’s
conclusion that ‘‘the Staff presents colorable arguments’’).

RULES OF PRACTICE: EVIDENCE
EVIDENCE: CREDIBILITY; WITNESSES
FINDINGS OF FACT

RULES OF PRACTICE: FINDING OF FACT; WITNESSES
(CREDIBILITY)

Our deference to the Board as factfinder is particularly great where, as here,
the Board bases its findings of fact in significant part on the credibility of
the witnesses. See, e.g., Shearon Harris, CLI-01-11, 53 NRC at 388; Hydro
Resources, CLI-01-4, 53 NRC at 46, 45; Aharon Ben-Haim, Ph.D, CLI-99-14,
49 NRC at 364. The Board’s determinations regarding the exemption request
turned at least in part on the Board’s consideration of the two expert witnesses’
demeanor, credentials, and testimony. Under these circumstances, we see no
reason to second-guess the Board’s credibility determinations or to find them
“‘clearly erroneous.”’

EVIDENCE
FINDINGS OF FACT
RULES OF PRACTICE: FINDING OF FACT

Utah agrees that the issue whether to assume a 5000-year or a 10,000-year
earthquake turns on whether the PFS site can be described as *‘high-seismicity.”’
This latter question is, in turn, an issue on which the record contains conflicting
evidence — the seismic study performed by Geomatrix (on which the Staff and
PFS rely) and a set of four pieces of evidence (on which Utah relies). Given
that the record contains significant evidence supporting the Staff’s view of the
“‘high seismicity’’ issue — namely, the Geomatrix study — we cannot conclude
that, under 10 C.F.R. § 2.786(b)(4)(i), the Staff was wrong in using a 5000-year
earthquake as a baseline, or that the Board clearly erred in approving the Staff’s
decision to grant an exemption based in part on the Geomatrix analysis and the
5000-year earthquake. Our reluctance to second-guess a Board factual finding
under these circumstances is heightened by an additional factor: Utah itself
“‘acknowledges that the Geomatrix investigators who conducted the [study] for
the PFS site . . . are highly competent [and] that Geomatrix conducted an adequate
[study] to depict the potential hazard at the PFS site.”’
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RULES OF PRACTICE: BURDEN OF PROOF

The mere assertion that safety margins will be *‘greatly diminished’’ does not,
without more, equate to an assertion that the Board made a “‘clearly erroneous’’
finding of fact. 10 C.F.R. §2.786(b)(4)(i). After all, a safety margin at an ISFSI
could be ‘‘greatly diminished’’ yet still provide a level of protection sufficient to
satisfy our Part 72 safety requirements.

REGULATIONS: INTERPRETATION (10 C.F.R. §§72.104(a) AND
72.106(b))

RULES OF PRACTICE: SEISMOLOGY

In arguing that the Board erred in interpreting the 5-rem accident dose limit in
10 C.F.R. § 72.106(b) as applying only during the site’s operational hours, Utah
claims that the Board ignored the difference in the wording of section 72.104(a)’s
operating conditions (‘‘a real individual’’) and section 72.106(b)’s accident con-
ditions (‘‘any individual’’). Utah’s argument regarding the difference between
the terms ‘‘any individual’’ and ‘‘any real individual’’ has some linguistic force.
It is, however, at odds with our current reality-based risk-informed regulatory
philosophy. It is also unsupported by this agency’s regulatory interpretations of
sections 72.104(a) and 72.106(b). In 1995, the Commission rejected a rulemaking
petition that we amend section 72.104(a) along the same lines as Utah now
suggests for interpreting section 72.106(b). The petitioner there had essentially
suggested that we set dose limits in a way that would protect ‘‘an imaginary
individual . . . continually present at the boundary of the controlled area’” of
an ISFSI. In declining, we enunciated the general principle that ‘‘[t]he NRC
regulates radiation doses on the basis of real people in proximity to the boundary
of the controlled area.”” Maryland Safe Energy Coalition; Denial of Petition for
Rulemaking, 60 Fed. Reg. 38,286, 38,288 (July 26, 1995). We see no more reason
to vary from this general principle when interpreting section 72.106(b) than when
interpreting 72.104(a).

Utah’s interpretation likewise fails to take into account the NRC Staff’s reality-
based interpretation of the accident dose standard in section 72.106(b). The Staff
guidance in NUREG-1567 assumes that the ‘‘individual’’ remains at the site
boundary for 30 days, not 365 days. See NUREG-1567, ‘‘Standard Review Plan
for Spent Fuel Dry Storage Facilities,”” at p. 9-15 (March 2000). This assumption
is based on common sense — that protective actions would assure that any
person so close to the boundary would be evacuated or otherwise protected if the
casks cannot be ‘‘righted’” within 30 days (720 hours). Considered in this light,
the Board’s decision to accept PFS’s 2000-hour occupancy time was actually
generous to Utah.
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RULES OF PRACTICE: EVIDENCE
EVIDENCE: CREDIBILITY; WITNESSES
FINDINGS OF FACT

RULES OF PRACTICE: FINDING OF FACT; WITNESSES
(CREDIBILITY)

Utah criticizes the Board for relying on testimony of witnesses who purportedly
had no familiarity with the site or the land use in Skull Valley and also for ignoring
testimony regarding possible future residential land use in Skull Valley. This
argument, however, goes to the credibility of the parties’ witnesses. For the
reasons set forth earlier in this Memorandum and Order, we decline to second-
guess the Board’s assessment of the witnesses’ credibility. The Board’s credibility
discussion appears to us both reasonable and well supported by record evidence,
and we will not overturn it.

MEMORANDUM AND ORDER

The State of Utah (Utah) has filed with the Commission a petition for review
of the Atomic Safety and Licensing Board’s Partial Initial Decision, LBP-03-8,
57 NRC 293 (2003). Both the NRC Staff and Private Fuel Storage (PFS) oppose
Utah’s petition. For the reasons set forth below, we deny Utah’s petition.

I. BACKGROUND

This case stems from PFS’s application to build and operate an independent
spent fuel storage installation (ISFSI) to house casks of spent fuel rods from
nuclear reactors. Utah sought and received a hearing in this proceeding, and
has opposed PFS’s application on many grounds. Among these are six lines of
argument challenging the seismic sufficiency of PFS’s proposed facility. The
gravamen of these seismic challenges is that the facility as currently designed
would not adequately protect the spent fuel casks, given the frequency and severity
of earthquakes that might affect the facility.

The Board in LBP-03-8 ruled against all six lines of argument. The Board
ultimately concluded that the casks containing the spent fuel rods would not tip
over during a design basis earthquake and that, even if one or more casks did tip
over, the spent fuel canisters inside the casks would still not break or melt and
the Commission’s regulatory dose limits would not be exceeded. Utah now seeks
Commission review of three rulings in LBP-03-8. Specifically, Utah objects to:
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(a) the Board’s ruling that PFS’s license may be issued prior to completion of PFS’s
soil-cement testing program, together with the Board’s refusal to impose test-related
conditions on PFS’s license;

(b) the Board’s approval of the NRC Staff decision exempting PFS from the
deterministic standard for predicting seismic ground motions;' and

(c) the Board’s use of what Utah considers an erroneous exposure duration to
compute radiation doses at the facility boundary.?

II. DISCUSSION

At this juncture, the decision before us concerns application of the Com-
mission’s standards for granting review. Review of an initial decision such as
LBP-03-8 ‘“‘may be granted in the discretion of the Commission, giving due
weight to the existence of a substantial question with respect to the following
considerations:

(i) A finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(i) A necessary legal conclusion is without governing precedent or is a departure
from or contrary to established law;

(iii) A substantial and important question of law, policy or discretion has been
raised;

(iv) The conduct of the proceeding involved a prejudicial procedural error; or

(v) Any other consideration which the Commission may deem to be in the
public interest.””3

Review of an initial decision such as LBP-03-8 is purely discretionary with the
Commission.*

Before reaching Utah’s three arguments, we address briefly one important
omission from its petition. Utah nowhere challenges the Board’s ultimate fact
finding that, even were the storage casks at the PFS facility to tip over in a
design basis seismic event, the spent fuel canisters inside the casks would not

! Also known as “‘ground acceleration,” and defined as the movement of the earth’s surface from
earthquakes or explosions. See United States Geological Survey, ‘‘Earthquake Glossary,”” available
at http:/learthquake.usgs.gov/image_glossary.

2 See Utah’s Petition for Review of LBP-03-8, dated June 11, 2003.

310 CF.R. §2.786(b)(4).

4See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-97-12, 46 NRC 52, 53
(1997).
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break or melt,> there would be no release of radioactive material,® and the seismic
event would thus not cause an exposure at the site boundary in excess of the
Commission’s regulatory dose limits.” Without a challenge to this ultimate fact
finding, Utah’s petition for review amounts to a request that we consider a series
of Board determinations that raise no bottom-line safety concerns. This alone
would justify rejecting the petition. Nonetheless, as we frequently do when
denying petitions for review in complex cases,® we explain in some detail below
why we find Utah’s petition unpersuasive and not warranting further briefing and
plenary review under section 2.786(b)(4).

A. Post-Licensing Completion of the Soil-Cement Testing Program;
Licensing Conditions

As previously noted, Utah objects to the Board’s ruling that PFS’s license may
be issued prior to completion of PFS’s soil-cement testing program, and also to
the Board’s refusal to impose test-related conditions on PFS’s license.

As the Board explained in LBP-03-8, sites such as that of the PFS proposed
facility ‘‘require an evaluation to determine their potential for instability due to
vibratory ground motions [i.e., earthquakes], and site-specific investigations must
be conducted to demonstrate that site soil conditions are adequate to sustain the
proposed foundation loads.””® PFS proposes to use mixtures of cement and local
soil to improve the qualities of the soil under and around both the foundation of
the Canister Transfer Building (where the fuel rod canisters would be transferred
from the transportation casks to the storage casks) and the 500 concrete pads on
which as many as 4000 storage casks would rest. PFS has established design
requirements for these mixtures'® which, if met, would protect the pads and the

3 See LBP-03-8, 57 NRC at 298, 506 (finding F.65), 507-08 (finding F.67(5)).

6 See id. at 507-08 (finding F.67(5)).

7 See, e.g., id. at 533 (finding G.6) (*‘there would be no releases of radioactivity even in the event of
a postulated tip-over’” of casks).

8 See Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11, 53 NRC 370
(2001), petition for review denied sub nom. Orange County v. NRC, 2002 WL 31098379 (D.C. Cir.
2002).

9 See LBP-03-8, 57 NRC at 317, citing 10 C.F.R. § 72.102(c)-(d). Foundation loads can be either
static (the weight of the structures that the foundation supports) or dynamic (forces, such as earthquakes
or tornados, that act upon the foundation).

10The Board sets forth these requirements in LBP-03-8, 57 NRC at 397-98 (finding C.5).
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Canister Transfer Building from the effects of a design basis earthquake.'! Indeed,
all parties — including Utah — have agreed that *‘these design requirements can
be met by the use of appropriate soil-cement mixtures[, and Utah’s] soil-cement
expert testified that he knew of nothing that would preclude PFS from meeting its
design objectives for the soil-cement program.’’!?

PFS has likewise identified the testing program that it plans to use to establish
the acceptability of its mixtures, and all parties — again including Utah — have
agreed that PFS “‘has developed a suitable program, based on appropriate industry
standards, for testing the properties of the soil-cement,”’!? that ‘‘the program is
based on appropriate industry standards . . . and . . . includes the proper tests
and suitable test methodology,”’'* and further that ‘‘the program to which PFS
has committed . . . is reasonable and should lead to proper soil-cement and
cement-treated soil installation.”’!> PFS has not, however, completed this program
for testing various soil and cement mixtures to determine which one will best
meet the design requirements.

Utah is concerned that PFS will not finish this testing until after the conclu-
sion of the adjudicatory hearing and that this delay would preclude Utah from
challenging whether the testing program succeeded in proving the seismic portion
of PFS’s design concept.'® According to Utah, the combination of this delay and
the ‘‘extra-legal post-license discretionary Staff evaluation’” of ‘‘whether PFS’s
soil testing program will prove its design concept’’!” would deprive Utah of its
hearing rights, in violation of the District of Columbia Circuit’s ruling in Union

1 See id. at 397 (finding C.3) (citation omitted):
PFS intends to use soil-cement and cement-treated soil in three different ways. In the area
directly underneath the concrete pads upon which the storage casks rest, cement-treated soil is
to be used as a cohesive material that will be strong enough to resist the sliding forces generated
by the [design basis earthquake]. The cement-treated soil will provide bonding with the bottom
of the concrete pad above it and with the clay soils beneath, so as to transfer the horizontal
earthquake forces downward from the pad and into the underlying clay soils. Soil-cement is
to be used in the area around and between the cask storage pads. There, the function of the
soil-cement is to support the weight of the transporter vehicle that is used to deliver storage
casks to the pad area. Soil-cement was chosen for this application so that the soil materials
would not need to be wasted and replaced with structural fill. Finally, soil-cement is to be
placed around the [Canister Transfer Building] foundation mat, extending outward from the
mat a distance equal to the associated mat dimension, to provide additional passive resistance
against sliding forces in the event of a [design basis earthquake].

121d. at 398 (finding C.6) (citation omitted).

13 1d. at 327. Accord id. at 408 (finding C.47).

141d. at 408 (finding C.48).

151d. (finding C.49).

16 See Petition at 4.

71d.
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of Concerned Scientists v. NRC.'"® The D.C. Circuit there ruled that the Atomic
Energy Act’s hearing requirement’® applies to NRC Staff assessments of test
results if those assessments entail more than a limited determination whether a
licensee’s test results met ‘‘established objective ‘acceptance criteria.” *’?° Utah
also objects to the Board’s failure to compile PFS’s soil-cement commitments
into a set of test-related license conditions.?!

We disagree that Utah’s hearing rights will be curtailed. In fact, Utah has
already exercised its hearing rights quite vigorously on this issue during the
lengthy proceeding before the Board. Utah has had every opportunity to litigate
the adequacy of both PFS’s design and the soil testing methodology to be used
to demonstrate that PFS has met the design. Utah incorrectly maintains that
the NRC Staff will perform a post-licensing evaluation of ‘‘whether PFS’s soil
testing program will prove its design concept.”’?> The Staff has, in fact, already
completed its review of PFS’s design and analyses, and has concluded that the
design would be safe and that the material properties used in the design are
achievable.?* Therefore, as the Staff points out, ‘‘PFS has already ‘proven its
design.” ’?* Any further Staff review will involve mere verification that PFS has
satisfied its specified design criteria, will be ‘‘ministerial’’ in nature, and will
thus not deprive Utah of a required hearing opportunity.

18735 F.2d 1437 (D.C. Cir. 1984), cert. denied sub nom. Arkansas Power & Light Co. v. Union of
Concerned Scientists, 469 U.S. 1132 (1985).

1942 U.S.C. §2239(a).

20735 F.2d at 1451.

21 See Petition at 4-5, 6.

21d. at 4.

23 See Staff’s Response to Utah’s Petition for Review of LBP-03-08, dated June 26, 2003, at 5 n.5,
citing Transcript (Tr.) at 11,016-17, 11,021.

24 1d., citing Tr. 11021 (Ofoegbu).

25 See Hydro Resources, Inc. (2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-00-8, 51
NRC 227, 240 (2000) (‘‘some matters may . . . be left for post-licensing action, particularly activities
that are simply ministerial or by their very nature require post-licensing verification by our Staff’”).
Accord Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-00-13, 52
NRC 23, 33-34 (2000). See also Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-940, 32 NRC 225, 235-36 (1990). Verification that a licensee complies with preapproval
testing criteria is a highly technical inquiry not particularly suitable for hearing:

[TThe Staff approval Appendix H calls for is not the type of determination that lends itself
readily to an adjudicatory hearing. Under Appendix H, the Staff evaluates a proposed
withdrawal schedule in terms of objective, technical preestablished criteria. . . . Confirming
compliance with a self-implementing, detailed, industry standard does not call into play
the various common reasons for requiring an adjudicatory hearing under Subpart G of 10
C.FR. Part 2, such as the need to weigh various parties’ observations or the utility of
cross-examination.

(Continued)
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Further, we cannot accept Utah’s assertion that the Board should have com-
bined PFS’s various commitments regarding soil-cement into a set of license
conditions.?® Those commitments are set forth in PFS’s Safety Analysis Report
and are therefore already part of the licensing basis of the facility.”’ PFS, if
granted its license, must comply with those commitments — regardless of the
fact that they do not take the form of formal license conditions.?® Indeed, PFS
concedes as much.? If PFS subsequently wished to change those commitments to
any significant extent, it would need to file a license amendment request,*® which
Utah could then challenge by seeking a hearing.

Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-96-13, 44 NRC 315,
330 (1996). Cf. 5 U.S.C. § 554(a)(3).

26In sum, PFS made the following commitments regarding soil-cement testing. PFS has agreed
to follow the procedures set up in the Engineering Services Scope of Work for Laboratory Testing
of Soil-Cement Mixes (ESSOW). The ESSOW actually used Nuclear Regulatory Guide 1.138
(Laboratory Investigations of Soils and Rocks for Engineering Analysis and Design of Nuclear Power
Plants) as a source of guidance with respect to laboratory procedures and standards, in addition to
citing numerous standards issued by the American Society for Testing and Materials. The laboratory
testing program is being conducted by Applied Geotechnical Engineering Consultants, which will
fully implement QA category I requirements of the ESSOW. PES has also committed to follow the
standards, procedures, and other recommendations listed in the industry standard publication on soil
cement, American Concrete Institute Report ACI 230.1R-90 (1998). Further, based on ESSOW and
ACI 230, PFS has committed that its test program will include the critical and fundamental tests for
soils, such as soil index property tests, moisture-density tests, durability tests, compressive strength
tests, and direct shear tests. In addition, PFS has committed to ensure that sufficient bonding is
achieved. In this respect, PFS plans to use the techniques described in both the ACI 230 Report and
‘‘Bonding Study on Layered Soil Cement,”” REC-ERC-76-16, U.S. Bureau of Reclamation, Denver,
CO, Sept. 1976. These techniques include (1) minimizing the time between placement of successive
layers or ‘‘lifts’” of soil-cement, which will have a compacted thickness of approximately 6 inches;
(2) moisture conditioning to facilitate the proper curing of the soil-cement; (3) producing a roughened
surface on the soil-cement prior to the placement of additional lifts or concrete foundations; and (4)
using a dry cement or cement slurry to enhance the bonding of concrete or new soil-cement layers to
underlying layers that have already set. See LBP-03-8, 57 NRC at 405-07 (findings C-33 to C-44).

27 See generally Florida Power and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and
4), CLI-01-17, 54 NRC 3, 9 (2001).

28 See generally Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-
01-9, 53 NRC 232, 235-36 (2001) (ruling that not all license commitments must be converted into
license conditions in order to be enforceable, and declining to impose a license condition requiring
the licensee to follow its NRC-approved emergency plan).

2 See PFS’s Response in Opposition to Utah’s Petition for Review of LBP-03-08, dated June 23,
2003, at 6.

30See 10 C.F.R. § 72.48(c)(1), (2).
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B. Staff Decision Exempting PFS from the Deterministic Standard for
Predicting Seismic Ground Motions

Utah challenges the Board’s approval of the Staff’s decision to exempt PFS
from the regulatory requirement that it use a deterministic standard when es-
tablishing the design basis earthquake that the PFS facility must be designed to
withstand. These regulatory requirements are set forth in 10 C.F.R. §§72.92,
72.102, and 72.122 and 10 C.F.R. Part 100, Appendix A.

1. Background

Section 72.92 of our regulations contains a general requirement that all ISFSI
applicants must evaluate the ‘‘[n]atural phenomena that may exist or that can
occur in the region of a proposed [ISFSI] site’’ and must also determine those
phenomena’s ‘potential effects on the safe operation of the ISFSI . .. .""3! Another
provision, section 72.122, more particularly requires applicants to design their
safety-significant structures, systems, and components ‘‘to withstand the effects
of natural phenomena such as earthquakes. . . .3

And yet another provision, section 72.102, sets forth quite specific require-
ments that applicants must satisfy to assure the Commission that their proposed
facilities could withstand earthquakes. Under 10 C.F.R. §72.102(b) and (f),
an ISFSI located west of the Rocky Mountain Front (an area that includes the
proposed location of the PFS facility at issue in this proceeding) must meet the
same seismic evaluation and design standards — found in Appendix A of 10
C.F.R. Part 100 — as apply to nuclear power facilities. Appendix A requires a nu-
clear power facility applicant to use a deterministic seismic hazard analysis when
calculating the maximum credible earthquake (or *‘Safe Shutdown Earthquake’’);
Appendix A then requires the applicant to design the facility to withstand an
earthquake of such intensity. This deterministic approach does not consider the
earthquake’s probability, or the uncertainties associated with the identification
and characterization of an earthquake at the site, or the uncertainties in ground
motion modeling.*’

In 1996, however, the Commission amended Part 100 (though not Appendix A)
to allow nuclear power reactor licensees to use a probabilistic (or risk-informed)

3110 C.ER. § 72.92(a).

3210 C.F.R. § 72.122(b)(2)(i).

33 See LBP-03-8, 57 NRC at 492 (finding F.10). See also id. at 514 (finding F.87) (unlike
a deterministic analysis, a probabilistic analysis ‘‘incorporates the contribution of all potential
seismic sources and considers the range of source-to-site distances, earthquake magnitudes, and the
randomness of earthquake ground motions . . . [and also] evaluates uncertainty in the assessment of
seismic hazards’’).
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analysis that accounts not only for the intensity of a potential seismic event but
also for the probability that a seismic event of a particular intensity will occur
within a given time.?* The Commission similarly amended Part 60 (applicable to
high-level waste repositories) to allow the use of a probabilistic analysis.*

Because Part 72 has not been amended to permit ISFSI applicants to use the
probabilistic approach allowed in Parts 100 and 60,¢ PFS submitted a request
for an exemption from the requirement of section 72.102 that an applicant use
a deterministic seismic hazard analysis.’” PFS sought permission to use instead
the probabilistic analysis described above. PFS initially sought an exemption that
would permit it to calculate the magnitude of a seismic event with a recurrence
interval of 1000 years.® However, in response to the NRC Staff’s suggestion,
PFS amended its request to use a 2000-year return period for all structures.®
The NRC Staff, in its Safety Evaluation Report, subsequently approved PFS’s
amended request for an exemption.** The Staff’s approval of a risk-informed
approach reflected the Commission’s — and Utah’s own expert’s — view that
the consequences of failure at ISFSIs are far less severe than those at operating
nuclear power plants.*!

In this adjudication, the Commission granted Utah permission to challenge
the Staff’s approval of the exemption.*> Utah’s contention went to hearing, with

34 See Final Rule, *‘Reactor Site Criteria Including Seismic and Earthquake Engineering Criteria for
Nuclear Power Plants,”” 61 Fed. Reg. 65,157 (Dec. 11, 1996); 10 C.F.R. § 100.23(d)(1).

35 See Final Rule, ““Disposal of High Level Radioactive Wastes in Geological Repositories; Design
Basis Events, 61 Fed. Reg. 64,257 (Dec. 4, 1996). See also Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-01-12, 53 NRC 459, 461-62 (2001).

36 The Commission is currently considering promulgation of a rule that would likewise permit
Part 72 ISFSI applicants to use probabilistic rather than deterministic seismic hazard analyses. See
Proposed Rule, ‘‘Geological and Seismological Characteristics for Siting and Design of Dry Cask
Independent Spent Fuel Storage Installations and Monitored Retrievable Storage Installations,”” 67
Fed. Reg. 47,745 (July 22, 2002). Under the proposed new Part 72 rules, the applicant would use a
seismic hazard analysis to determine the maximum intensity of a potential earthquake likely to occur
with a 2000-year ‘‘return period,”’ i.e., the largest earthquake that would be expected to occur at a
particular site every 2000 years.

3TPES submitted its exemption request pursuant to 10 C.E.R. § 72.7, which provides for exemptions
from requirements of Part 72 so long as the exemption is ‘authorized by law and will not endanger
life or property or the common defense and security and are otherwise in the public interest.”’

38 See Private Fuel Storage, CLI-01-12, 53 NRC at 463, citing PFS Exemption Request at 1-2.

3 See id. at 463; LBP-03-8, 57 NRC at 490 (finding F.5).

40 See LBP-03-8, 57 NRC at 490 (finding F.5). The Staff’s action does not, however, mean that
the exemption is now in effect. As the Staff points out, the exemption will be incorporated into the
PFS license and will become effective only if and when the Staff issues the license. See NRC Staft’s
Response at 9 n.10.

4 See LBP-03-8, 57 NRC at 498-99 (findings F.34-F.35).

42 Private Fuel Storage, CLI-01-12, 53 NRC 459.
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the Board ultimately upholding the Staff’s approval.** The Board accepted PFS’s
two-pronged justification for the exemption:

The first principle of a risk-informed seismic design is the use of a risk-graded
approach to the design. The risk-graded approach imposes graded requirements
on a safety structure. Under this approach, facilities and structures with more
severe failure consequences are required to have low probabilities of failure, while
facilities and structures with lesser failure consequences can have larger probabilities
of failure. In other words, more important facilities and structures are designed to
fail less frequently, while less important facilities and structures are allowed to have
a higher failure probability.**
& sk ok ook

The second principle of the risk-informed seismic safety analysis is to apply a
“‘two-handed approach’’ to assess seismic safety. This ‘‘two-handed approach’’
involves the consideration of both the mean annual probability of exceedance
(MAPE [that is, the inverse of the mean ‘‘return period’’ described in note 36,
supra]) of the [design basis earthquake] and the level of conservatism incorporated
in the design codes, standards, and procedures (also referred to as ‘‘risk reduction
factors’’). ... Under this ‘‘two-handed approach’”’ if there is significant conservatism
in the second hand (risk reduction factors), then a lower standard can be permitted
to be set by the first hand (MAPE).%

The Board concluded that

the significant safety margins embedded in the ‘‘two handed approach’ provide
reasonable assurance that the 2000-year mean return period is not only adequate, but
is in practice more stringent than . . . Utah[’s own] 2500-year [earthquake] standard
[as applied to certain buildings and bridges in the state]. Thus, the Utah standard
provides no basis for disapproval of the seismic exemption request.*®

The Board also accepted the Staff’s independent reasons for approving the
exemption,* i.e., (1) previous Commission actions demonstrated the agency’s
approval of the use of a probabilistic hazards analysis of the kind PFS conducted;
(2) the Department of Energy, in its DOE-STD-1020-94, used a similar 2000-year

“LBP-03-8, 57 NRC at 366.

4 1d. at 358. See also id. at 498 (finding F.33).

4 1d. at 359 (citation and footnote omitted). See also id. at 499 (finding F.36). Utah *‘ ‘emphatically’
agreed on the appropriateness of applying this . . . two-handed . . . approach to evaluating the seismic
safety of the PFS facility.”” Id. at 500-01 (finding F.44).

46 1d. at 366-67. See also id. at 495-96 (findings F.21-F.24) regarding Utah’s proposed 2500-year
return period earthquake.

47 See id. at 363-66.
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return period when examining ISFSIs;* (3) the Commission in 1998 approved
a 2000-year return period earthquake as a design basis ground motion for the
TMI-2 ISFSL;* and (4) the Staff concluded that PFS had provided ‘‘an overly
conservative seismic hazard assessment, which added an additional margin of
safety to [PFS’s] design.””°

2. Discussion

Utah now seeks Commission review of the Board’s rulings on the exemption
request.’’ However, Utah challenges only the final of the Staff’s four grounds
for approving the exemption request — i.e., the Staff’s finding that PFS had
provided ‘‘an overly conservative seismic hazard assessment.’’>> But Utah does
not explain why a finding in Utah’s favor on this point would outweigh the three
unchallenged bases and thereby yield a result different from the one the Board
reached regarding the Staff’s approval of PFS’s exemption request. Without
a showing that a Commission acceptance of Utah’s ‘‘conservatism’’ argument
would necessitate an overturning of the Board’s ruling on the ‘‘exemption’’ issue,
Utah’s argument cannot be considered a ‘‘substantial question’” under 10 C.F.R.
§2.786(b)(4). We are, in any event, unpersuaded that the Staff and the Board erred
in concluding that PFS had provided a conservative seismic hazard assessment.>

a. Witness Credibility

Utah’s petition questions the Board’s reliance on the testimony of a Staff
witness (Dr. John A. Stamatakos), rather than on Utah’s ‘‘more credentialed and
. . . more knowledgeable’’ witness>* (Dr. Walter J. Arabasz) and juxtaposes the
arguments and evidence sponsored by these two witnesses in an attempt to show
that Utah’s witness was more persuasive than the Staff’s witness.>

Although the Commission certainly has authority to make its own de novo
findings of fact,’® we generally do not exercise that authority where a Licensing
Board has issued a plausible decision that rests on carefully rendered findings of

48 See id. at 521-23 (findings F.110-F.114).

49 See id. at 523-25 (findings F.115-F.120).

0 See id. at 363-64, 514-15 (findings F.87-F.88).

51 See Petition for Review at 7-17.

521d. Utah’s petition refers to, but does not challenge, grounds (2) and (3). Id. at 8.

33 See LBP-03-8, 57 NRC at 363-64.

54 Petition at 8-9.

Sd. at 11-14.

56 See, e. g., Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,
17 NRC 1076, 1087 n.12 (1983); Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-355, 4 NRC 397, 403-04, reconsideration denied, ALAB-359, 4 NRC 619 (1976).
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fact.>” Our standard of ‘‘clear error’’ for overturning a Board’s factual finding
is quite high. As we stated when denying an NRC Staff petition for review in
Kenneth G. Pierce:

The Staft’s petition . . . demonstrates only that the record evidence in this case may
be understood to support a view sharply different from that of the Board. The Staft’s
petition [for review] does not show that the Board’s own view of the evidence
was ‘‘clearly erroneous’” — i.e., that its findings were not even *‘plausible in light
of the record viewed in its entirety.”” Anderson v. Bessemer City, 470 U.S. 564,
573-76 (1985). This is fatal to a petition for review resting solely on the ‘‘clearly
erroneous’’ argument.’®

The Board in the instant case offered an intricate, 76-page discussion of the
exemption issue; it obviously weighed with great care and in great detail all the
evidence and testimony.” Our deference to the Board as factfinder is particularly
great where, as here, the Board bases its findings of fact in significant part on the
credibility of the witnesses.® The Board’s determinations regarding the exemption
request turned at least in part on the Board’s consideration of the two expert
witnesses’ demeanor, credentials, and testimony.®! Under these circumstances,

57 See, e.g., Shearon Harris, supra note 8, CLI-01-11, 53 NRC at 382; Hydro Resources, Inc. (P.O.
Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 45 (2001); Louisiana Energy Services,
L.P. (Claiborne Enrichment Center), CLI-98-3, 47 NRC 77, 93 (1998); Kenneth G. Pierce (Shorewood,
Illinois), CLI-95-6, 41 NRC 381, 382 (1995). See generally Dominion Nuclear Connecticut, Inc.
(Millstone Power Station, Unit 3), CLI-02-22, 56 NRC 213, 222 (2002) (‘“We ordinarily do not
review fact-specific Board decisions, absent obvious error’”).

58 CLI-95-6, 41 NRC at 382. See also Aharon Ben-Haim, Ph.D., CLI-99-14, 49 NRC 361, 364
(1999) (rejecting the Staff’s petition for review despite the Commission’s conclusion that ‘‘the Staff
presents colorable arguments’’).

59 See LBP-03-8, 57 NRC at 357-67, 489-531 (findings F.1-F.137). Compare Shearon Harris,
CLI-01-11, 53 NRC at 388 (ruling that the Commission would not ‘‘redo the Board’s work’’ where
the Board had issued *‘intricate and well-supported findings in a 42-page opinion’”).

60 See, e.g., Shearon Harris, CLI-01-11, 53 NRC at 388; Hydro Resources, CLI-01-4, 53 NRC at
46, 45; Aharon Ben-Haim, Ph.D., CLI-99-14, 49 NRC at 364.

61 Regarding general findings of credibility, see LBP-03-8, 57 NRC at 366 (*“The Staff’s explanations
that the slip rate for the Wasatch Fault near Salt Lake City is likely to be 3 to 10 times larger than that
of the Stansbury Fault near the PFS site is supported by expert testimony with appropriate analysis
and available data’’), 494-97 (findings F.16-F.31) (describing Drs. Stamatakos’s and Arabasz’s
expert testimony regarding the classification of hazardous curves, and then explaining the Board’s
preference for Dr. Stamatakos’s results), 525-29 (findings F.121-F.132) (describing Drs. Stamatakos’s
and Arabasz’s expert testimony regarding probabilistic seismic analysis, and then explaining why
the Board gave greater credence to the position espoused by Dr. Stamatakos), 529 (finding F.132)
(addressing Dr. Stamatakos’s credibility by ruling that ‘‘we do not share the State’s misgivings about
the usefulness of Dr. Stamatakos’ comparison of the seismic hazard curves produced by these three
PSHA studies’’).
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we see no reason to second-guess the Board’s credibility determinations or to find
them ‘‘clearly erroneous.”’

b. Staff’s Reliance on Design Basis Earthquakes for Western Power Plants

One of several baselines that the Staff used in determining the appropriate
design basis earthquake for the proposed PFS facility was the design basis
earthquake for a hypothetical nuclear power plant located at the same PFS site.?
The Staff first calculated that the average design basis earthquake for five nuclear
power plants in the western United States (specifically in California, Arizona, and
Washington state) was a 5000-year quake.%3 Based on this conclusion, the Staff
indicated that the NRC would require the hypothetical nuclear power plant at the
PFS site to be likewise designed to withstand a 5000-year earthquake.®* Then,
based on the uncontested assumption that the consequences of failure at ISFSIs are
far less severe than those at operating nuclear power plants, the Staff concluded
that the design basis earthquake for the PFS facility could likewise be considerably
less severe than the 5000-year quake that the hypothetical nuclear power plant
would be designed to withstand.® The Staff established the earthquake severity
level for the proposed PFS facility at 2000 years.%

Utah challenges both the Staff’s conclusion that a hypothetical nuclear power
plant located at the PFS site would be designed to withstand a 5000-year earth-
quake and also the Staff’s underlying reliance on the average 5000-year design
basis earthquakes used for the five western nuclear power plants.®’” Utah asserts
that the Staff (and the Board) should have instead used a 10,000-year design basis
earthquake benchmark for the hypothetical power plant.®

We do not believe Utah’s challenge shows a ‘‘clear error’” of fact as required by
10 C.F.R. § 2.786(b)(4)(i) and Kenneth R. Pierce, supra. Utah agrees that the issue
whether to assume a 5000-year or a 10,000-year earthquake turns on whether the
PFS site can be described as ‘high-seismicity.’’® This latter question is, in turn,
an issue on which the record contains conflicting evidence — the seismic study
performed by Geomatrix (on which the Staff and PFS rely) and a set of four pieces
of evidence (on which Utah relies).”® Given that the record contains significant

02 See id. at 363-64.

3 See id. at 493 (finding F.14), 520 (finding F.104).

64 See id. at 493 (finding F.14).

65 See id. at 498-99 (findings F.34-F.35), 519 (finding F.102).

% See id. at 521 (finding F.109).

67 See Petition at 9-11. See also LBP-03-8, 57 NRC at 493 (finding F.14).
68 See LBP-03-8, 57 NRC at 495-96 (findings F.21, F.25).

9 See id. at 496 (finding F.25).

70 See Petition at 10.
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evidence supporting the Staff’s view of the ‘‘high seismicity’’ issue — namely,
the Geomatrix study — we cannot conclude that, under 10 C.F.R. § 2.786(b)(4)(1),
the Staff was wrong in using a 5000-year earthquake as a baseline, or that the
Board clearly erred in approving the Staff’s decision to grant an exemption based
in part on the Geomatrix analysis and the 5000-year earthquake.”!

Our reluctance to second-guess a Board factual finding under these circum-
stances is heightened by an additional factor: Utah itself ‘‘acknowledges that
the Geomatrix investigators who conducted [the study] for the PFS site . . . are
highly competent [and] that Geomatrix conducted an adequate [study] to depict
the potential hazard at the PFS site.”’"?

c. Safety Margins

Utah also challenges directly both the Staff’s and the Board’s conclusion
that Geomatrix’s (i.e., PFS’s) probabilistic seismic hazard assessment for its site
was ‘‘conservative’’7® (As noted at page 24, above, ‘‘the level of conservatism
incorporated in the design codes, standards, and procedures’’ is a key element of
the second principle of risk informed seismic safety analysis.) Utah first questions
the Staff expert’s slip tendency analysis (‘‘a modeling technique designed to
assess stress states and potential fault activity’’)’* and his comparison of ground
motions at the PFS site with the sites in and around Salt Lake City.”> Utah then
goes on to question PFS’s decision to design its facility to withstand only a
2000-year earthquake.

(i) SLIP TENDENCY ANALYSIS

Utah asserts that Staff expert Dr. Stamatakos, in his slip tendency analysis,
extrapolated from inapposite data when positing the stress state in Skull Valley
(the location of the proposed PFS facility). According to Utah, Dr. Stamatakos’s
extrapolation is flawed because he misrepresented some data, ignored other data,
and inappropriately relied on two disparate methodologies of measuring and
comparing slip rates for three different faults. From this, Utah concludes that both

"1'To be sure, Utah’s expert sees the situation differently. But this is not decisive. See Kenneth G.
Pierce, CLI-95-6, 41 NRC at 382, quoted supra at 14. See also Aharon Ben-Haim, Ph.D., CLI-99-14,
49 NRC at 364; Claiborne, CLI-98-3, 47 NRC at 93.

72LBP-03-8, 57 NRC at 497 (finding F.28).

73 See Petition at 11-15. Utah does, however, agree that PFS’s assessment is adequate. See LBP-03-8,
57 NRC at 528 (finding F.129).

74 See LBP-03-8, 57 NRC at 525 (finding F.123).

73 See Petition at 11-14.
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the Staff and the Board erred in relying on Dr. Stamatakos’s analysis as support
for their conclusion that PFS’s hazard analysis was conservative.”

Utah’s argument is, however, undercut by its own statements that ‘‘the Staff’s
interpretation of the stress state in Skull Valley would be one competing opinion in
a [probabilistic seismic hazard analysis], subject to challenge by other experts . . .
[and that] corresponding inferences the Staff makes from the slip tendency analysis
about conservatism . . . are also arguable and not established conclusions.”’”” With
these words, Utah essentially concedes that Dr. Stamatakos’s views on this issue
are neither fact nor fallacy. They are instead merely what they purport to be
— expert opinion — and are thus fairly susceptible to a factual determination
based on the Board’s assessment of both the credibility of Dr. Stamatakos and the
substance of his comments. For the reasons already set forth above, and also for
the reasons provided by the Board,”® we decline to second-guess the credibility
determinations and fact findings of the Board on this matter.

(ii) GROUND MOTION COMPARISONS

Utah next challenges Dr. Stamatakos’s peak ground motion (peak ground
acceleration) comparisons to both the Salt Lake City area and to nine other sites
in the Salt Lake Valley’s I-15 corridor. Utah asserts that these comparisons are
flawed and asks the Commission to reverse the Board’s ruling that upheld them.”

Dr. Stamatakos compared Geomatrix’s hazard analysis for the PFS site with
the USGS’s national earthquake hazard map for the Salt Lake City area, and he
concluded that the PFS site would be 1.5 times more likely than Salt Lake City to
experience an earthquake in which the ground would move at a particular rate of
acceleration (here 0.5g).%° Utah asserts that the Staff’s failure to ‘‘independently
perform site-specific [probabilistic seismic hazard analysis] for the two sites’’8!
renders the Staff’s ‘‘conservatism’’ finding ‘‘pure speculation.”” Although this
argument is not a model of clarity, it appears to boil down to this: the Staff’s
comparison of the highly site-specific data in the PFS analysis with the far
more approximate data in the USGS’s Salt Lake City mapping is equivalent to

76 See id. at 12-13.

77 Utah’s Proposed Findings of Fact and Conclusions of Law on United Contention Utah L/QQ,
dated Sept. 5, 2002, at 206. Accord LBP-03-8, 57 NRC at 526 (finding F.124).

78 See LBP-03-8, 57 NRC at 365-66, 528-29 (findings F.130-F.131).

79 See Petition at 13-14. See also LBP-03-8, 57 NRC at 528 (finding F.127).

80The ““g”* is a unit of measurement for acceleration; 0.5g equates to an acceleration of 4.9 meters
per second per second (m/s?).

81 Petition at 13.
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comparing apples and oranges;?? only a site-specific analysis of the Salt Lake City
area would provide the data necessary for a valid apples-to-apples comparison;
and the Staff has not performed such an analysis.

We find Utah’s argument unconvincing. Utah fails to recognize that neither
the Staff nor the Board was considering this comparison to be a dispositive set
of data that would, without more, fully support the Staff’s conclusion that the
Geomatrix analysis was conservative. Rather the Staff was looking at this merely
as a rough comparison that was only one of many pieces of information that the
Staff used in reaching its conclusion that PFS’s analysis was conservative. The
Board likewise recognized this to be no more than a ‘‘crude’” comparison®® and
consequently treated it as only one of a number of factors that together justified
the conclusion that the PFS’s hazard analysis was conservative.

We agree with the Staff and the Board that, up to a point, the comparison
is fruitful. Admittedly, the USGS mapping appears to lack a specific nodule
(measuring point) located the same distance from the Wasatch Fault (the major
active fault near Salt Lake City)* as the PFS site is located from the East Fault
(the fault nearest the PFS site) — 0.7 kilometer. The USGS mapping therefore
cannot, for purposes of calculating earthquake hazard, provide data that are,
strictly speaking, comparable to the data that Geomatrix provided for the PFS
site located 0.7 kilometer from the East Fault. Still, the USGS mapping includes
the entire area surrounding the Wasatch Fault and encompasses many points 0.7
kilometer from that fault. Therefore, the quantified value of the earthquake hazard
for the portions of the area containing these points can be considered at least a
rough proxy for the more site-specific earthquake hazard value that Utah states is
lacking in the USGS mapping.

Utah also complains about the Board’s reliance on another comparison — Dr.
Stamatakos’s purportedly invalid comparison of the Geomatrix study with a study
of nine sites along the I-15 corridor by Dames & Moore (an engineering consulting
firm). Dr. Stamatakos concluded (and the Board agreed) that the peak ground
motion for a 2000-year design basis earthquake at the PFS site is actually higher
than the peak ground motion for the 2500-year earthquake used in the design

82 Site-specific earthquake hazard analyses include more details than regional analyses. For example,
a site-specific analysis would normally include a detailed profile of the site’s soil. By contrast, regional
analyses like those of USGS do not require specific soil profiles but instead use only a generic soil in
their hazard analysis.

83 See LBP-03-8, 57 NRC at 529 (finding F.132) (citations omitted).

84USGS’s earthquake hazard maps take into account all major active faults in the country but do
not, except by chance, reflect data relevant to every location or site on those maps. Moreover, in
preparing those maps, the USGS did not consider the soil conditions at individual sites but instead
assumed the presence of a generic ‘‘B/C boundary’’ soil (i.e., a soil through which a particular kind
of seismic wave would travel at a specific speed, 760 m/s).
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basis for certain buildings in the I-15 corridor.®® Utah describes this comparison
as ‘‘meaningless’’ because the Staff did not *‘strip[] off the site responses at the
PFS and I-15 sites,”’% i.e., the Staff did not remove from its hazard calculations
the effect that the soil overlaying these two rock bases would have on seismic
waves as they go through the soil. According to Utah, this error precluded the
Staff from focusing solely on the remainder of the hazard calculations (i.e., the
peak ground acceleration at the topmost levels of the two rock bases).

We see this second comparison as similar to the first in that it is only a “‘crude’’
comparison. The Staff apparently viewed it s0.” Moreover, even assuming that the
Staff (and the Board) should not have relied in part on this particular comparison
in reaching its general conclusion regarding the overly conservative nature of
Geomatrix’s analysis, the rejection of this source of support for the Staff’s
conclusion would not justify our rejecting the Staff’s general conclusion outright.
The record contains significant additional support for the Staff’s and the Board’s
conservatism finding® — support that Utah has challenged either unsuccessfully
or not at all.

(iii) PFS’S DESIGN BASIS EARTHQUAKE

Utah does not, however, limit its challenge to the Staff’s and the Board’s
seismic analyses. Utah also challenges PFS’s analysis, and the Board’s re-
liance on it. Utah asserts that, by ‘‘designing only to a 2000-year [design basis
earthquake, as compared with a more severe design basis earthquake], the absolute

85 See LBP-03-8, 57 NRC at 366-67, 529-30 (findings F.133-F.136), for an explanation of this
paradoxical conclusion (which is unchallenged on appeal).

86 See Petition at 13. See also Utah’s Proposed Findings of Fact at 210.

87 See Staff’s Reply [to Utah’s Proposed] Findings of Fact and Conclusions of Law Concerning
Unified Contention Utah L/QQ (Geotechnical Issues), Oct. 16, 2002, at 59 (‘‘we find no reason why
a valid comparison of the resulting seismic hazard curves cannot be made, at least for purposes of
examining, even on a crude basis, whether one of those analyses produced seismic hazard curve
results which are palpably greater than expected’’ (emphasis added)).

88 See LBP-03-8, 57 NRC at 497 (finding F.31):

[W]e note that the Staff has identified what it considers to be many conservatisms in the
Geomatrix PSHA [probabilistic seismic hazard analysis]. Therefore, the 2000-year DBE
[design basis earthquake] constitutes a conservative prediction of the seismic hazard at the
PFS facility. This conservatism is above and beyond the inherent conservatisms embodied in
the PFS facility design, and provides additional confidence that the 2000-year DBE for the
PFS facility provides sufficient protection of public health and safety.

For specific examples of such conservatisms, see LBP-03-8, 57 NRC at 365-66, 378 (finding A.19),

496-97 (finding F.26), 513 (finding F.83), 515-16 (findings F.90-F.91), 516-17 (finding F.94), 528-29

(finding F.130-F.131).
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margins of safety are greatly diminished.”’® In support, Utah cites the following
mathematically obvious statement from its own Proposed Findings of Fact and
Conclusions of Law:

Although a factor of safety may be the same for different [design basis earthquakes],
the amount of actual design margin is different. A factor of safety is a function
of the capacity divided by the demand. . . . Thus, if the factor of safety is kept
constant and the demand is reduced from a 10,000-year [design basis earthquake]
to a 2000-year [design basis earthquake], then the capacity is also . . . reduced. . . .
Although the factor of safety is the same for both earthquakes, the actual capacity
— the design margin — is larger for the 10,000-year earthquake compared to the
2000-year earthquake. . . .%°

Based on the mathematics set forth above, Utah had asked the Board to find ‘‘that
PFS’s 2000-year [design basis earthquake] design does not have the same design
margin as a 10,000-year [design basis earthquake] design for a [nuclear power
plant].””*!

Utah is of course correct that a design that protects against a 2000-year
earthquake necessarily provides somewhat less of a safety margin than a design
that protects against a 10,000-year earthquake. But the correctness of Utah’s
comparison of design margins does not, as a matter of logic, support Utah’s
position before us that the Board’s approval of diminished safety margins raised
so ‘‘substantial [a] question’” of fact and presented so clear a case of factual error
as to require the Commission’s review and correction. The mere assertion that
safety margins will be ‘‘greatly diminished’’ does not, without more, equate to an
assertion that the Board made a ‘‘clearly erroneous’” finding of fact.”? After all, a
safety margin at an ISFSI could be *‘greatly diminished’” yet still provide a level
of protection sufficient to satisfy our Part 72 safety requirements.

Moreover, when we issued CLI-01-12 two years ago sending the seismic issue
to the Board for hearing, we were well aware of the inherently obvious fact that a
facility designed to withstand a 2000-year return period earthquake would provide
a smaller margin of safety than a building designed to withstand a 10,000-year
return period earthquake.®® In that decision, we did not hold, as Utah urged, that
PFS must use a 10,000-year return period earthquake in the design basis for its

89 petition at 14. See also id. (“‘PFS’s . .. concepts . . . severely minimize safety margins’); id.
at 15 (“*severely reduces safety margins by relying on concepts contrary to earthquake engineering
practices’”).

%0 Utah’s Proposed Findings of Fact at 228 (citations omitted).

o11d. at 228.

9210 C.F.R. § 2.786(b)(@)(i).

93 See CLI-01-12, 53 NRC 459.
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critical structures.®* Instead, we asked the Board to determine whether, as a factual
matter, the proposed 2000-year return period would protect the public health and
safety.”

d. The Public Interest

Utah criticizes the Board for not considering *‘the public interest’” when ruling
on the exemption request, as required under 10 C.F.R. § 72.7.% The Board did not
ignore the public interest. To the contrary, the Board not only twice quoted the
entire requirements of that regulation — including the public interest factor®” —
but also made an explicit finding that:

Pursuantto 10 C.F.R. § 72.7, both the Applicant and the Staff have provided adequate
justification to support the conclusion that the Staff’s grant of the Applicant’s
exemption request — i.e., to use a PSHA methodology and a 2000-year design
basis earthquake — was authorized by law, will not endanger life or property or the
common defense and security, and is otherwise in the public interest.”®

C. Exposure Duration for Computing Radiation Dosages at the
Site Boundary

According to Utah, the Board erred in concluding that, for purposes of
determining PFS’s compliance with the Commission’s 5-rem accidental dose
limit for an ISFSI, PFS appropriately assumed that the person receiving the dose
was present at the site boundary only during the ISFST’s operational hours (40
hours a week for 50 weeks a year).

1. Background

Section 72.106(b) of our ISFSI regulations provides, in significant part, that
“‘[alny individual located on or beyond the nearest boundary of the control area
may not receive from any design basis accident . . . a total effective dose equiva-
lent of . . . 5 rem.”’® Section 72.104(a) provides, in pertinent part, that ‘‘[dJuring
normal operations and anticipated occurrences, the annual dose equivalent to

94 See id. at 472.

95 See id. at 467.

96 See note 37, supra.

97 LBP-03-8, 57 NRC at 358, 492 (finding F.11).
9B 1d. at 544.

9910 C.F.R. § 72.106(b) (emphasis added).
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any real individual who is located beyond the control area must not exceed . . . 25
mrem . . . to the whole body.””!%

PFS assumed in its application that, because there is no one now living or
likely to live near the facility, PFS’s average site worker would be both the ‘‘real
individual’’ referenced in section 72.104(a) and the ‘‘individual’’ referenced in
section 72.106(b). PFS then relied on the cask manufacturer’s dose consequences
analysis which assumed that this average site worker would be on the site boundary
40 hours a week for 50 weeks a year.'?! The analysis yielded a maximum dose rate
of 5.85 mrem per year under normal operating conditions, and further determined
that a multiple-cask-tipover accident would not result in any significant aggregate
increase of radiological doses at the facility boundary.!”? From this information,
PFS concluded that its ‘‘individuals’’ would not experience accident dose levels
in excess of the limits specified in section 72.106(b).!%3

The Board accepted PFS’s approach and analysis,'** ruled that the 5-rem
accident limit of section 72.106(b) would apply to ‘‘real individuals’® based
on site-specific circumstances,'® and concluded that the 5.85-mrem maximum
dose rate was well within the limits permitted under both sections 72.104(a) and
72.106(b) for normal operations and accidental conditions, respectively.'%

2. Discussion

In arguing that the Board erred in interpreting the 5-rem accident dose limit
in 10 C.F.R. §72.106(b) as applying only during the site’s operational hours,
Utah claims that the Board ignored the difference in the wording of section
72.104(a)’s operating conditions (‘‘a real individual’’) and section 72.106(b)’s
accident conditions (‘‘any individual’’). According to Utah, this error led to the
Board’s failure to consider that the ‘‘individual’’ would be located at the site
boundary 24 hours a day for 365 days — an approach that, if considered, would
have increased the accident dose limit at the site boundary from 2000 to 8760

10010 C.F.R. § 72.104(a) (emphasis added).

101 See LBP-03-8, 57 NRC at 368 n.33.

102 See id. at 367.

103 See id. at 368.

104 See id.

105 §ee id. at 535 (finding G.13: ““for accident conditions, the 5-rem limit [in section 72.106(b)]
would apply to real individuals, and site-specific circumstances would similarly need to be taken into
account, including any remedial measures that may be taken during extended accident conditions’”).
See also id. at 536 (findings G.17-G.18).

106 See id. at 532 (finding G.5). See also id. at 534 (finding G.11) (“‘there are approximately three
orders of magnitude of margin between the expected dose rate at the [site] boundary for 4000 casks
in a tipped-over condition compared to the 5-rem accident dose limit in 10 C.F.R. § 72.106(b)’").
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hours per year.!”” Utah further claims that the Board’s use of a 2000-hour annual
exposure duration disregards the fact that the certificate of compliance for the
HI-STORM 100 storage casks which PFS proposes to use is supported by an
analysis using an 8760-hour annual exposure duration.!%

Utah’s argument regarding the difference between the terms ‘‘any individual”’
and ‘‘any real individual’’ has some linguistic force. It is, however, at odds
with our current reality-based risk-informed regulatory philosophy.!® It is also
unsupported by this agency’s regulatory interpretations of sections 72.104(a) and
72.106(b). In 1995, the Commission rejected a rulemaking petition that we amend
section 72.104(a) along the same lines as Utah now suggests for interpreting
section 72.106(b). The petitioner there had essentially suggested that we set dose
limits in a way that would protect ‘‘an imaginary individual . . . continually
present at the boundary of the controlled area’’ of an ISFSI. In declining, we
enunciated the general principle that ‘‘[t]he NRC regulates radiation doses on the
basis of real people in proximity to the boundary of the controlled area.”’''* We
see no more reason to vary from this general principle when interpreting section
72.106(b) than when interpreting 72.104(a).

Utah’s interpretation likewise fails to take into account the NRC Staff’s reality-
based interpretation of the accident dose standard in section 72.106(b). The Staff
guidance in NUREG-1567 assumes that the ‘‘individual’’ remains at the site
boundary for 30 days, not 365 days.!!! This assumption is based on common sense
— that protective actions would assure that any person so close to the boundary
would be evacuated or otherwise protected if the casks cannot be ‘‘righted”’
within 30 days (720 hours). Considered in this light, the Board’s decision to
accept PFS’s 2000-hour occupancy time''? was actually generous to Utah.

Further, the record fully supports the Board’s related factual finding that the
only individuals likely to be present at the site boundary would be PFS workers
who would presumably be present only 40 hours a week for 50 weeks a year.!!3
As the Staff points out regarding future use of the land adjoining the PFS site:

107 §¢e Petition at 17-18.
108 See id. at 18.
19 See generally Part ILB.1 of this Memorandum and Order, supra.
110 Maryland Safe Energy Coalition; Denial of Petition for Rulemaking, 60 Fed. Reg. 38,286, 38,288
(July 26, 1995).
11 §ee NUREG-1567, “‘Standard Review Plan for Spent Fuel Dry Storage Facilities,”” at p. 9-15
(March 2000):
For hypothetical accident conditions, the duration of the release is assumed to be 30 days
(720 hours). The bounding exposure duration assumes that an individual is also present at the
controlled area boundary for 30 days. This time period . . . provides good defense in depth
since recovery actions to limit releases are not expected to exceed 30 days.
112 See LBP-03-8, 57 NRC at 368-69, 535-36 (findings G.13-G.18).
113 See id. at 536 (finding G.17).
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the nearest residence . . . is two miles away; only about 30 persons live on the
Reservation, and only 36 persons live within a 5-mile radius of the facility; there
are no transient or institutional populations within 5 miles of the site, and no public
facilities are located or planned within that radius; Dr. Resnikoff [Utah’s expert
witness] was not familiar with any potential future land use development in the area;
and PFS witness John Donnell testified concerning the low potential for future land
development close to the site.!'*

We see no relevance to this proceeding in Utah’s argument regarding the
assumptions underlying the analysis for the HI-STORM cask certificate of com-
pliance. Because those casks may be used at a variety of sites (and not just at
PFS), the generic dose calculations for those casks necessarily assumed full-time
occupancy at the site boundaries.

Utah’s position regarding dose limits is further undermined by the Board’s
general findings that the spent fuel canisters will not tip over during a design
basis earthquake,'! that even were any canisters to tip over, they would still not
break or leak,''® and that the NRC’s accidental dose limit would therefore not be
exceeded as a result of an earthquake.!"” Indeed, the Board even went so far as to
conclude that

in the event of a beyond-design-basis accident that caused the tip-over of all, or a
significant portion, of the 4000 casks at the PFS site, the radiological dose levels
at the OCA boundary would not be increased from the 5.85 mrem/yr for normal
operations that had previously been calculated. Thus, there are approximately three
orders of magnitude of margin between the expected dose rate at the OCA boundary
for 4000 casks in a tipped-over condition compared to the 5-rem accident dose limit
in 10 C.F.R. § 72.106(b).''8

The Board’s findings are well supported by the record and its conclusions are
founded on solid reasoning. Such findings are not ‘‘clearly erroneous’’ and
therefore do not qualify for Commission review under 10 C.F.R. § 2.786(b)(4)(1).
We also find persuasive the Board’s conclusions that PFS included additional
conservative assumptions in its dose calculations and that the use of more

114 Staff’s Response at 15 n.21.

115 §ee LBP-03-8, 57 NRC at 532 (finding G.6: ““it has been demonstrated that the casks will not tip
over’’).

116 See id. at 532-33 (finding G.6: ““The results of this analysis show that all stresses on the storage
cask remain within the allowable values . . . , assuring the integrity of the [multipurpose canister]
confinement boundary with large margins of safety’’).

17 See id. at 533 (finding G.6: “‘there would be no releases of radioactivity even in the event of a
postulated tip-over’’). See also id. at 533-34 (findings G.9-G.11).

118 See id. at 534 (finding G.11).
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realistic assumptions would have reduced still further the dose levels and dose
consequences of a hypothetical tip-over of all 4000 casks.'"®

Utah naturally objects to the Board’s factual findings in this particular respect.
Utah specifically criticizes the Board for relying on testimony of witnesses who
purportedly had no familiarity with the site or the land use in Skull Valley
and also for ignoring testimony regarding possible future residential land use in
Skull Valley.'? This argument, however, goes to the credibility of the parties’
witnesses. For the reasons set forth earlier in this Memorandum and Order, we
decline to second-guess the Board’s assessment of the witnesses’ credibility. The
Board’s credibility discussion appears to us both reasonable and well supported
by record evidence,'?! and we will not overturn it. Our deference to and our more
general agreement with the Board on this issue is particularly appropriate, given
the admission by Utah’s expert witness Dr. Resnikoff that:

taking into account radioactive decay, the 5-rem accident limit specified in 10 C.F.R.
§ 72.106(b) would not be reached . . . no matter how long one assumes that the casks
remain in the worst-case tip-over and total-loss-of-hydrogen-shielding condition,
and disregarding any remedial actions that might take place in the intervening period
by PFS or others.!?

119 See id. at 534-35 (finding G.12). The cited conservatisms were assumptions that (1) all 4000
casks contain fuel with a burnup of 40,000 MWT/MTU and a cooling time of 10 years, whereas a
more realistic scenario would be 35,000 MWT/MTU and 20 years, reducing the normal dose at the
site boundary from 5.85 mrem/year to 2.10 mrem/year; (2) the fuel assemblies inside the casks have
the highest gamma and neutron radiation source term in all fuel storage location, thereby maximizing
radiological doses; and (3) the fuel had been subject to a single radiation cycle in calculating the
source term, despite the fact that this assumption ignores reactor operation downtime which would
reduce the source term by effectively increasing the cooling time.

120 See Petition at 18.

121 6o LBP-03-8, 57 NRC at 542 (findings G.44-G.45: “‘Dr. Resnikoff made a total of nine different
corrections or changes to his overall dose calculation at four different points in the proceeding. . . .
[t]he number and nature of those changes undercuts confidence in the accuracy of his analyses’’); id.
(finding G.46: ‘*An important error in Dr. Resnikoff’s dose calculations is that he did not consider the
effect of radioactive decay’’).

12214 at 542 (finding G.47). See also id. at 370 (“‘[dJue to discovered errors [in his] own
testimony . . ., it is unlikely that the accidental dose rate at the facility would ever reach the 5-rem
limit’’), 541 (finding G.40: even ‘‘assuming that the casks remained on the ground indefinitely with
no remedial actions taken, the 5-rem limit would not be exceeded for a person continuously stationed
at the [site] boundary’’).
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III. CONCLUSION
We have reviewed all challenged sections of the Board’s order in their entirety
and conclude that they are well reasoned and amply supported by the record. The
Commission therefore denies Utah’s Petition for Review of LBP-03-8.

It is so ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 15th day of August 2003.
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Cite as 58 NRC 39 (2003) CLI-03-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-390-CivP
50-327-CivP
50-328-CivP
50-259-CivP
50-260-CivP
50-296-CivP

TENNESSEE VALLEY AUTHORITY
(Watts Bar Nuclear Plant, Unit 1;
Sequoyah Nuclear Plant, Units 1 and 2;
Browns Ferry Nuclear Plant,
Units 1, 2, and 3) August 28, 2003

The Commission grants review of the Licensing Board’s decision (LBP-03-
10, 57 NRC 553 (2003)) which found that TVA had discriminated against a
whistleblower employee, but reduced the civil monetary penalty assessed by
the Staff. The Commission also raises, on its own motion, an additional issue
regarding the standard for mitigating a civil monetary penalty.

RULES OF PRACTICE: PETITION FOR REVIEW; APPELLATE
REVIEW; STANDARD OF REVIEW

Review of an initial decision such as LBP-03-10 is purely discretionary with
the Commission, giving due weight to the existence of ‘‘a substantial question”’
regarding:
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(i) A finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(i) A necessary legal conclusion is without governing precedent or is a departure
from or contrary to established law;

(iii) A substantial and important question of law, policy or discretion has been
raised;

(iv) The conduct of the proceeding involved a prejudicial procedural error; or

(v) Any other consideration which the Commission may deem to be in the
public interest.

10 C.F.R. § 2.786(b)(4).

RULES OF PRACTICE: AMICUS CURIAE; APPELLATE REVIEW
(AMICUS CURIAE); PETITION FOR REVIEW (AMICUS CURIAE)

Consistent with the Commission’s past practice under such circumstances, NEI
may, without further motion, participate in this appellate phase of the proceeding
to the extent set forth in the filing schedule. See Louisiana Energy Services, L.P.
(Claiborne Enrichment Center), CLI-97-7, 45 NRC 437, 439 (1997).

RULES OF PRACTICE: PETITION FOR REVIEW; APPELLATE
REVIEW

The Staff, by waiting to present an appellate issue in its answer, effectively
deprived the Licensee of its right under our regulations to respond.

MEMORANDUM AND ORDER

The Tennessee Valley Authority (TVA) seeks discretionary Commission re-
view of the Atomic Safety and Licensing Board’s Initial Decision' pursuant to 10
C.F.R. §2.786(b)(4). In that decision, a majority of the three-member Board up-
held the NRC Staff’s finding that TVA had discriminated against a whistleblower
employee, but reduced the civil monetary penalty assessed by the Staff. The third
member of the Board filed a separate opinion, concurring in part and dissenting
in part.2 We grant TVA’s Petition for Review. Also, on our own motion, we have
decided to review the question whether the Board applied the proper standard in
reducing the civil penalty assessed by the Staff.

'LBP-03-10, 57 NRC 553 (2003).
2 See 57 NRC at 609-17.
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I. BACKGROUND

This case arises out of the NRC Staff’s issuance of a Notice of Violation and,
later, an order imposing a $110,000 civil monetary penalty against TVA. The
Staff’s order found that TVA had violated 10 C.F.R. § 50.7 by retaliating against
an employee for having engaged in protected (i.e., ‘‘whistleblowing’’) activities
3 years earlier.3

In 1996, TVA had declined to select Mr. Gary Fiser for a competitive po-
sition. According to Mr. Fiser and the NRC Staff, TVA’s decision constituted
discrimination in response to certain ‘‘protected conduct’’ in which Mr. Fiser
engaged in 1993. TVA claimed that its decision was instead motivated solely by
business considerations associated with a massive reorganization that eliminated
or modified the duties of thousands of its employees. TVA’s motivation in not
selecting Mr. Fiser was the key issue in determining whether TVA had violated
section 50.7.4

Following a 25-day evidentiary hearing, the Atomic Safety and Licensing
Board issued an initial decision (over a dissent by Judge Young) agreeing with
the NRC Staff that TVA unlawfully discriminated against Mr. Fiser:

the Staff has demonstrated, by a preponderance of the evidence, that Mr. Fiser’s
nonselection was motivated to some degree as retaliation for engaging in protected
activities — including his having filed two complaints of discrimination before the
Department of Labor . . . concerning his treatment at TVA for attempting to raise
nuclear safety issues (albeit in a manner not conforming to the prescribed internal
procedures for raising such safety concerns), and his contacting (along with two
other TVA employees) a U.S. Senator concerning TVA employees’ raising safety
issues. . . . [Clopies of the letter to the U.S. Senator were also sent to NRC officials,
so as to constitute a whistleblowing complaint before the NRC.?

The Board, however, reduced the penalty amount by 60%, to $44,000, on two
grounds: ‘“TVA has what appeared to it as seemingly significant performance-
oriented reasons that apparently played a large part (although not the sole part) in
its nonselection of Mr. Fiser for the position he was seeking’’® and ‘“TV A appears
not to have been provided adequate notice (at least at the time of the nonselection
of Mr. Fiser in 1996) of NRC’s interpretation of section 50.7 as including adverse

366 Fed. Reg. 27,166 (May 16, 2001).

4See 10 C.E.R. §50.7(d) (‘“The prohibition applies when the adverse action occurs because the
employee has engaged in protected activities. An employee’s engagement in protected activities does
not automatically render him or her immune from discharge or discipline for legitimate reasons or
from adverse action dictated by non-prohibited considerations’’).

SLBP-03-10, 57 NRC at 558.

81d. See also id. at 606-07.
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actions motivated in any part (not necessarily a substantial part) by an employee’s
engagement in protected activities.”’”

TVA now seeks Commission review of this order on the grounds that the
Board made clearly erroneous factual findings, reached legal conclusions that
were contrary to law and without governing precedent, and raised substantial and
important questions of law, policy, and discretion.® TVA points to nine factual
findings of discriminatory intent that TVA considers ‘‘clearly erroneous.”’® The
thrust of TVA’s factual challenge is that the Board’s findings of discriminatory
intent are based on inferences drawn from circumstantial evidence rather than
direct testimony, that even the circumstantial evidence on which the Board relies
does not support either an inference of discriminatory intent or the conclusion
that TVA violated section 50.7, and that the record does not support the Board’s
conclusion that there was a pattern of discrimination likely orchestrated by persons
in authority to end Mr. Fiser’s career.!?

TVA also challenges the Board’s interpretation of section 50.7. More specif-
ically, TVA argues that the Board applied an inappropriate test in determining
whether the NRC Staff had met its burden of proof regarding discrimination
under section 50.7;!" that the Board incorrectly held that, in a dual-motive case,
section ‘‘50.7 is violated by finding ‘any’ discriminatory motive without making
a quantitative determination as to whether that motive affected or caused the
decision;’’!? that the Board should instead have required ‘‘a showing, by the
preponderance of the reliable evidence, that the protected activity was in fact a
contributing factor in the specific adverse action at issue;’’!* and that the Board
erroneously interpreted the term *‘protected activities’” in section 50.7 to include
participation in the resolution of a previously identified safety issue.'

Further, TVA sees prejudicial procedural error in the Board’s reliance on
certain allegedly protected activities that had not been included in the Staff’s
Notice of Violation." And finally, TVA argues that the Board’s decision raises
substantial questions of law and policy, viz., the proper legal and evidentiary
standard that would support a finding of violation under section 50.7, and the

71d. at 559.

8 See TVA’s Petition for Review of Initial Decision in LBP-03-10, dated July 16, 2003, at 1.
9 See id. at 3-6.

105ee id. at 3.

1 See id. at 6-7.

21d. at 7.

Bd.

14 See id. at 8-9.

51d. at8n.7.
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Board improperly injecting itself into the discretionary domain of management
and second-guessing the management’s reasonable business decisions.!®

The Staff disagrees with TVA’s assertions regarding factual error and the
absence of precedent. It does not, however, object to Commission review with
respect to the following substantial questions: (i) the scope of protected activities,
(ii) the standard for determining whether prohibited discrimination occurred, (iii)
the applicability of 10 C.F.R. §50.9 (regarding completeness and accuracy of
information submitted to the Commission) to a discrimination case in which
the Staff had rebutted all the licensee’s alternative explanations for its allegedly
discriminatory action, and (iv) the standards by which a licensing board should
mitigate a civil penalty in a discrimination case.'” The Staff, pointing out that
all but the final of these issues have already been thoroughly briefed before the
Board, implies that we need only seek appellate briefs on that last issue.

The Nuclear Energy Institute (NEI) participated in the proceeding before the
Board as an amicus curiae,'® and now seeks to file an answer in support of TVA’s
position.!'” NEI raises many of the same issues as TVA.

II. DISCUSSION

Review of an initial decision such as LBP-03-10 is purely discretionary with
the Commission, giving due weight to the existence of ‘‘a substantial question’’
regarding:

(i) A finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(i1) Anecessary legal conclusion is without governing precedent or is a departure
from or contrary to established law;

(iii) A substantial and important question of law, policy or discretion has been
raised;

(iv) The conduct of the proceeding involved a prejudicial procedural error; or

(v) Any other consideration which the Commission may deem to be in the
public interest.”

16 See id. at 9-10.

17 See Staff Response to TVA’s Petition for Review of Initial Decision in LBP-03-10, dated July 25,
2003, at 2.

18 See LBP-03-10, 57 NRC at 564.

19 §ee Request of NEI for Leave To File an Answer in Support of Commission Review of Initial
Decision in LBP-03-10, dated July 28, 2003; NEI's Answer in Support of TVA’s Petition for Review
of Initial Decision in LBP-03-10, dated July 28, 2003.

2010 C.F.R. §2.786(b)(4).
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We grant TVA’s Petition for Review on the ground that this proceeding
presents ‘‘substantial questions’’ of first impression regarding this agency’s
enforcement regulations and policies. Also, we deny NEI’s request for leave to file
an answer to TVA’s petition.?! However, consistent with our past practice under
such circumstances, we will allow NEI, without further motion, to participate in
this appellate phase of the proceeding to the extent set forth in the filing schedule
below.??

The Staff is correct to point out that many of TVA’s issues have already been
briefed before the Board. We believe, however, that the Initial Decision should
enable the parties to focus their attention on the key issues more sharply than was
possible in the trial briefs that were submitted prior to the issuance of LBP-03-10.
We therefore decline to adopt the Staff’s suggestion that we limit briefing to
solely the issue of the standard for mitigating civil monetary penalties.

The Staff, in raising the mitigation issue, was not responding to any arguments
raised in TVA’s Petition for Review. The Staff was instead presenting an entirely
unrelated question — the kind of question that the Staff should have proffered
in a petition for review of its own. By waiting to present the mitigation issue in
its answer, the Staff effectively deprived TVA of its right under our regulations
to respond.?®* Despite the irregular way the Staff raised the mitigation issue,
we recognize that it is significant and that the Commission has not previously
addressed it. We therefore, on our own motion, add the mitigation question to the
issues that the parties and NEI should address in their briefs before us.

We request that the parties and NEI file briefs discussing the issues raised in
TVA’s petition for review and the Staff’s answer. Accordingly, we establish the
following filing schedule:

1. Within 30 days after service of this Order, TVA may file an initial brief
no longer than forty pages addressing the issues presented in its petition
for review. If it chooses, NEI may simultaneously file an amicus curiae
brief no longer than twenty pages addressing those same issues. The NRC
Staff may simultaneously file an initial brief no longer than fifteen pages
addressing the mitigation issue that it raised in its answer.

21 See Louisiana Energy Services, L.P. (Claiborne Enrichment Center), CLI-97-7, 45 NRC 437, 438-
39 (1997) (**Our rules contemplate amicus curiae briefs only after the Commission grants a petition
for review, and do not provide for amicus briefs supporting or opposing petitions for review’’). See
also 10 C.F.R. §2.715(d) (permitting the filing of amicus curiae briefs addressing an initial decision
““[i]f [the] matter is taken up by the Commission pursuant to § 2.786").

22 See Claiborne, CLI-97-7, 45 NRC at 439.

23 Compare 10 C.F.R. §2.786(b)(3) (‘‘Any other party to the proceeding may, within ten . . . days
after service of a petition for review, file an answer supporting or opposing Commission review’’)
with id. (‘“The petitioning party shall have no right to reply [to an Answer], except as permitted by
the Commission’”).
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2. Within 30 days after service of TVA’s brief or NEI’s brief, whichever is
later, the NRC Staff may file a single brief responding to the arguments
of TVA (and, if appropriate, NEI). The Staff’s responsive brief shall not
exceed forty pages unless NEI has filed an amicus brief. In that case, the
NRC Staff’s brief shall not exceed fifty pages. Also within those same 30
days, TVA may file a brief of no more than fifteen pages responding to
the arguments of the NRC Staff regarding the mitigation issue. NEI may
file an amicus brief on that issue of no more than five pages.

3. Within 15 days after service of the Staff’s responsive brief, TVA may
file a reply brief no longer than twenty pages addressing the arguments
presented in the NRC Staff’s response brief. Also within those same 15
days, the NRC Staff may file a reply brief of no more than five pages
addressing the arguments presented in TVA’s response brief (and, if filed,
NEI’s amicus brief) on the mitigation issue.

Parties should file their briefs in a manner that ensures arrival at the Commis-
sion no later than 4:15 p.m. (Eastern Time) on the due date. Each brief longer than
10 pages must contain a table of contents, with page references, and a table of
cases (alphabetically arranged), statutes, regulations, and other authorities cited,
with references to the pages of the brief where they are cited. Page limitations on
briefs are exclusive of pages containing a table of contents, table of cases, and of
any addendum containing statutes, rules, regulations, etc.?*

It is so ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 28th day of August 2003.

24 See Cleveland Electric Hlluminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-96-4, 43 NRC
51, 52 (1996).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. Jerry R. Kline
Dr. Peter S. Lam

In the Matter of Docket No. 72-26-ISFSI
(ASLBP No. 02-801-01-ISFSI)

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Power Plant
Independent Spent Fuel Storage
Installation) August 5, 2003

In this proceeding concerning the application of Pacific Gas & Electric Com-
pany (PG&E) under 10 C.F.R. Part 72 to construct and operate an independent
spent fuel storage installation (ISFSI) at the Diablo Canyon Power Plant, the
Licensing Board finds that (1) the challenge of the 10 C.F.R. § 2.714 intervenor
and the 10 C.F.R. § 2.715(c) interested governmental entities to the financial qual-
ifications of PG&E because of its current status as seeking Chapter 11 bankruptcy
reorganization failed to demonstrate there is any genuine and substantial dispute
of law or fact that only can be resolved with sufficient accuracy in an evidentiary
hearing; and (2) PG&E has met its burden to establish it has the financial quali-
fications to carry out the activities outlined in its Part 72 application by virtue of
its ability to cover ISFSI-related costs through rate recovery, cash on hand, or its
substantial operating revenues.

RULES OF PRACTICE: HEARING PROCEDURES FOR SPENT
FUEL POOL EXPANSION PROCEEDINGS

The 10 C.F.R. Part 2, Subpart K procedures were established in response to a
congressional mandate found in the Nuclear Waste Policy Act of 1982 (NWPA),
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42 U.S.C. § 10101 et seq. In licensing proceedings involving the expansion of
spent nuclear fuel storage at civilian nuclear power reactor sites, the NWPA
provides that parties to the proceeding are to be afforded an opportunity to present
facts, data, and arguments, by way of written summaries, sworn testimony, and
oral argument. See 42 U.S.C. § 10154(a)-(b). Section 2.1115(a) of 10 C.F.R.,
which incorporates additional NWPA directives, provides that based on the oral
argument and written submissions, the presiding officer shall ‘‘[d]esignate any
disputed issues of fact, together with any remaining issues of law, for resolution
in an adjudicatory hearing,”” and ‘‘[d]ispose of any issues of law or fact not
designated for resolution in an adjudicatory hearing.”” To designate an issue for
hearing, there must be

a genuine and substantial dispute of fact which can only be resolved with sufficient
accuracy by the introduction of evidence in an adjudicatory hearing; and . . . [t]he
decision of the Commission is likely to depend in whole or in part on the resolution
of that dispute.

1d. § 2.1115(b)(1)-(2).

RULES OF PRACTICE: BURDEN OF GOING FORWARD
(SUBPART K PROCEEDING); BURDEN OF PROOF (SUBPART K
PROCEEDING)

Notwithstanding the agency’s rules of practice that place the ultimate burden
of proof of any substantive matter at issue on the applicant, the party seeking
adjudication in a 10 C.F.R. Part 2, Subpart K proceeding bears the burden of
demonstrating the existence of disputed material facts requiring an evidentiary
hearing. See 50 Fed. Reg. 41,662, 41,667 (Oct. 15, 1985).

LICENSING BOARDS: RESOLUTION OF ISSUES

RULES OF PRACTICE: HEARING PROCEDURES FOR SPENT
FUEL POOL EXPANSION PROCEEDINGS (CREDIBILITY; ISSUE
RESOLUTION)

The Commission’s explanation regarding the matter of the resolution of factual
questions in the context of a Subpart K proceeding indicates:

The short of the matter is that the NWPA and our rule implementing it (Subpart K)
contemplate merits rulings by licensing boards based on the parties’ written sub-
missions and oral arguments, except where a board expressly finds that ‘‘accuracy’”
demands a full-scale evidentiary hearing. Subpart K’s abbreviated hearing approach
is in harmony with other NRC rules, such as Subparts L and M, that authorize
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informal adjudicatory decision-making without the panoply of full trial-type pro-
cesses. See 10 C.F.R. §2.1201 et seq. (Subpart L); 10 C.F.R. §2.1301 er seq.
(Subpart M).

Licensing boards are fully capable of making fair and reasonable merits decisions
on technical issues after receiving written submissions and hearing oral arguments.
The Commission is a technically oriented administrative agency, an orientation
that is reflected in the makeup of its licensing boards. Most licensing boards have
two, and all have at least one, technically trained member. In Subpart K cases,
licensing boards are expected to assess the appropriate evidentiary weight to be
given competing experts’ technical judgments, as reflected in their reports and
affidavits. The inquiry is similar to that performed by presiding officers in materials
licensing cases, where fact disputes normally are decided *‘on the papers,’” with no
live evidentiary hearing. See, e.g., Hydro Resources, Inc., CLI-01-4, 53 NRC at 45;
Curators of the University of Missouri, CLI-95-1, 41 NRC [71,] 118-20 [(1995)].
The NRC’s administrative judges, in other words, and the Commission itself, are
accustomed to resolving technical disputes without resort to in-person testimony.

There may, of course, be issues, such as those involving witness credibility, that
cannot be resolved absent face-to-face observation and assessment of the witness.
Or there may be issues involving expert or other testimony where key questions
require followup and dialogue to be answered ‘‘with sufficient accuracy.”” In these
kinds of cases, Subpart K contemplates further evidentiary hearings. Many issues,
however, particularly those involving competing technical or expert presentations,
frequently are amenable to resolution by a licensing board based on its evaluation
of the thoroughness, sophistication, accuracy, and persuasiveness of the parties’
submissions.

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11,
53 NRC 370, 385-86 (2001), petitions for review denied, 47 Fed. Appx. 1 (2002)
(per curiam).

RULES OF PRACTICE: CONTENTIONS

As the agency’s procedural rules make clear, the central focus of an adjudi-
catory proceeding such as this one is the contentions, or issue statements, that
an intervening party raises relative to a license application like that proffered by
PG&E. See 10 C.F.R. § 2.714(b)(2)(iii).

LICENSING BOARDS: REVIEW OF NRC STAFF’S ACTIONS

Agency precedent makes clear that what is not at issue in adjudicatory pro-
ceedings is the adequacy of the manner in which the Staff conducts its review
of a technical/safety matter. See Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983).

49



LICENSING BOARDS: REVIEW OF NRC STAFF’S ACTIONS

This, of course, is not to say that the Staff’s application review efforts are
totally irrelevant relative to safety matters admitted for litigation. Clearly, the
Staff’s position on whether some aspect of an application that is challenged
by a contention meets the agency’s regulatory requirements, which generally is
presented to the licensing board as an evidentiary input, is the product of the
Staff’s review process. But commonly it is the substantive sufficiency of that
product, not the particular process by which it was generated, that is the matter
of concern to the licensing board as it seeks to determine to what degree the
Staff’s position does or does not support/corroborate a particular contention as it
challenges an application.

RULES OF PRACTICE: DISCOVERY (OBJECTIONS)

Claims about a lack of a promised Staff response to discovery requests for
information that were never presented to the presiding officer during the allotted
discovery period in the form of a motion to compel or any other request for
presiding officer relief cannot provide the basis for an additional evidentiary
proceeding under Subpart K.

FINANCIAL QUALIFICATIONS: APPLICABLE STANDARD
(RATEMAKING PROCESS)

The approach in Chapter 11 bankruptcy reorganization under which a utility
would remain a regulated entity subject to state public utility commission control is
wholly consistent with the Commission’s general approach to financial assurance
for regulated entities, i.e., the premise ‘‘that reasonable and prudent costs of
safely operating a nuclear power plant will be recovered through the ratemaking
process.”” Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-895, 28 NRC 7, 13, rev’d on other grounds, CLI-88-10, 28 NRC 573
(1988).

FINANCIAL QUALIFICATIONS: CONSIDERATION IN LICENSE
TRANSFER PROCEEDING (LITIGABILITY)

Adoption of a utility Chapter 11 bankruptcy reorganization plan under which
any ISFSI license would be transferred to a new entity would require that there
be a utility application requesting NRC permission to amend the Part 72 ISFSI
license to transfer it to the new entity, which likewise would be subject to a hearing
at which, presumably, the issue of the new entity’s financial qualifications could
be litigated. To the extent that hearing would be conducted under the more
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informal procedures of 10 C.F.R. Part 2, Subpart M, this is not a reason to allow
those future license transfer issues to be introduced into an existing Subpart K
proceeding.

FINANCIAL QUALIFICATIONS: CONSIDERATION IN
SPENT FUEL POOL EXPANSION PROCEEDINGS (NEED FOR
EVIDENTIARY HEARING)

RULES OF PRACTICE: HEARING PROCEDURES FOR
SPENT FUEL POOL EXPANSION PROCEEDINGS (NEED FOR
EVIDENTIARY HEARING)

As is the case with a utility subject to a ratemaking process governing revenue
for facility operation, the possibility exists that the outcome of the bankruptcy
process could generate additional questions about the financial qualifications of
a utility’s designated successor in interest. As with the ratemaking process,
however, see Seabrook, ALAB-895, 28 NRC at 13-14, the bankruptcy process
is a mechanism with the apparent ability to fashion an appropriate remedy
(whether initially or upon reconsideration) that takes into account the various
competing financial and regulatory interests. As such, the record ‘‘accuracy’’
considerations identified by the Commission in connection with the need to
conduct an evidentiary hearing under Subpart K are not served by conducting
such a proceeding to explore the possibility that something untoward can happen
before the bankruptcy court.

FINANCIAL QUALIFICATIONS: CONSIDERATION IN
SPENT FUEL POOL EXPANSION PROCEEDINGS (NEED FOR
EVIDENTIARY HEARING)

RULES OF PRACTICE: HEARING PROCEDURES FOR
SPENT FUEL POOL EXPANSION PROCEEDINGS (NEED FOR
EVIDENTIARY HEARING)

Given the Commission’s general premise that reasonable and prudent costs
associated with safe facility operation will be recovered through the ratemaking
process, see Seabrook, ALAB-895, 28 NRC at 13, and the utility’s placement
before the state public utility commission of its accounting and other bases for
treating its costs as rate recoverable, the possibility that always exists that a
utility regulatory commission prudence review could result in a disallowance of
all or part of those costs is not an adequate basis upon which to require further
evidentiary proceedings or for a finding that the utility lacks the requisite financial
assurance.
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LICENSING BOARDS: RESOLUTION OF ISSUES

RULES OF PRACTICE: HEARING PROCEDURES FOR SPENT
FUEL POOL EXPANSION PROCEEDINGS (CREDIBILITY; ISSUE
RESOLUTION)

As the Commission has noted, while there may be instances when issues
involving expert or other testimony on key questions require evidentiary hear-
ing followup and dialogue to be answered ‘‘with sufficient accuracy,”” many
issues, particularly those involving competing technical or expert presentations,
frequently are amenable to resolution by a licensing board based on its evaluation
of the thoroughness, sophistication, accuracy, and persuasiveness of the parties’

submissions. See Shearon Harris, CLI-01-11, 53 NRC at 386.

RULES OF PRACTICE: OFFICIAL NOTICE

X33

A matter that may not be officially noticed is one that is not ‘ ‘a matter
beyond reasonable controversy’ °’ and is not *‘ ‘capable of immediate and accurate
determination by resort to easily accessible sources of indisputable accuracy.’”’
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-91-2,
33 NRC 61, 75 (1991) (quoting Government of Virgin Islands v. Gereau, 523 F.2d
140, 147 (3d Cir. 1975), cert. denied, 424 U.S. 917 (1976) (citations omitted)).

¢

TECHNICAL ISSUE(S) DISCUSSED

The following technical issue is discussed: Financial qualifications (spent fuel
pool expansion).

MEMORANDUM AND ORDER

(Denying Request for Evidentiary Hearing and Terminating Proceeding)

Pending before the Licensing Board in this 10 C.F.R. Part 2, Subpart K
proceeding are various party submissions addressing the issue of whether to
designate the sole admitted contention of 10 C.F.R. §2.714 Intervenors San
Luis Obispo Mothers for Peace, et al. (collectively SLOMFP) for an evidentiary
hearing in accordance with 10 C.F.R. § 2.1115. With its Technical Contention 2
(TC-2), Lead Intervenor SLOMFP and the participating 10 C.F.R. §2.715(c)
interested governmental entities challenge the December 2001 application of
Pacific Gas and Electric Company (PG&E) for a 10 C.F.R. Part 72 license to
construct and operate an independent spent fuel storage installation (ISFSI) at its
Diablo Canyon Power Plant (DCPP) facility near San Luis Obispo, California.
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Interested governmental participants San Luis Obispo County, California (SLOC),
the Avila Beach Community Services District (ABCSD), and the California Public
Utilities Commission (CPUC) argue that further exploration of the issues in an
evidentiary hearing is warranted. In contrast, SLOMFP, the California Energy
Commission (CEC), PG&E, and the NRC Staff contend that there is no need for
an adjudicatory hearing, although they disagree about the merits disposition that
should be rendered.

Also pending before the Board is a motion by SLOC, ABCSD, CEC, and
CPUC requesting that the Board take official notice of certain facts appearing in
a May 14, 2003 Washington Post news article regarding the financial condition
of wholesale power unit National Energy Group (NEG), which like PG&E is
a wholly owned subsidiary of holding company PG&E Corporation. SLOMFP
supports the motion, while PG&E and the Staff oppose it.

For the reasons set forth below, the Licensing Board (1) denies the motion to
take official notice of certain facts; and (2) finds that (a) SLOC, ABCSD, and
CPUC have failed to show there is a genuine and substantial dispute of fact or
law that only can be satisfactorily resolved by a further evidentiary hearing, and
(b) based on the record before us, relative to the financial assurance challenge
posited by SLOMFP contention TC-2 regarding its current request for bankruptcy
reorganization under Chapter 11 of the United States Bankruptcy Code, PG&E
has met its burden to demonstrate in accordance with 10 C.F.R. § 72.22(e) that it
has the financial qualifications to carry out the activities outlined in its pending
Part 72 application. Further, because all matters in controversy before the Board
in connection with the requested application have been resolved in favor of license
issuance without the need for further evidentiary presentations, in accordance with
10 C.F.R. §2.764(a) we authorize the grant of the requested license, effective
immediately upon the completion of all NRC Staff license review activities and
the requisite findings that all requirements necessary to issue the requested Part
72 ISFSI license have been met,' and terminate this proceeding.

! Although there are no environmental issues pending before the Board, still incomplete relative
to the PG&E Part 72 license application is the Staff’s National Environmental Policy Act (NEPA)
review, as is reflected in a memorandum dated July 2, 2003, to the Board and the other participants
to this proceeding notifying them of the Staff’s transmission to the CEC of a draft of the Staff’s
environmental assessment (EA) for CEC comments. See Memorandum from James R. Hall, Senior
Project Manager, NRC Office of Nuclear Material Safety and Safeguards to Licensing Board and
All Parties (July 2, 2003) (Board Notification 2003-01). The July 24, 2003 cover letter to the CEC
transmitting an attached copy of the draft EA indicates that once CEC comments on the draft EA were
received, they would be considered in making any appropriate revisions to the EA, which if issued in
its current form would be accompanied by a Federal Register-published Staff finding of no significant
impact.
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I. BACKGROUND

A. Procedural Matters

The focus of this 10 C.F.R. Part 2, Subpart K proceeding is the December
21, 2001 application for a 20-year 10 C.F.R. Part 72 license that would permit
PG&E to construct and operate an aboveground dry cask storage facility at its
DCPP site near San Luis Obispo, California. Following a September 2002 initial
prehearing conference regarding the standing of, and admissibility of contentions
proffered by, various 10 C.F.R. §2.714 Petitioners and the participation of 10
C.F.R. § 2.715(c) interested governmental entities, see Tr. at 1-419, in a December
2002 decision the Board granted standing to SLOMFP, the Santa Lucia Chapter
of the Sierra Club, San Luis Obispo Cancer Action Now, the Central Coast Peace
and Environmental Council, Peg Pinard, and the Avila Valley Advisory Council,
with SLOMFP designated as the lead section 2.714 intervenor, see LBP-02-23,
56 NRC 413, 462 (2002). The Board also granted the requests for interested
governmental participant status of SLOC, CEC, ABCSD, and the Port San Luis
Harbor District (PSLHD).? See id.

The sole contention admitted by the Board, SLOMFP contention TC-2 entitled
“PG&E’s Financial Qualifications Not Demonstrated,”” provides, ‘‘PG&E has
failed to demonstrate that it meets the financial qualifications requirements of
10 C.F.R. §72.22(e).”” See id. at 441. In the proffered basis for this con-
tention, SLOMFP cited a number of circumstances surrounding PG&E’s pending
contested bankruptcy, including (1) the fact that under PG&E’s proposed reor-
ganization plan PG&E would no longer own or operate DCPP or the ISFSI, but
would transfer those functions to a new generating company, Electric Generation
LLC (Gen), rendering PG&E’s ability to recover operating costs from the rate
base irrelevant; and (2) the pendency of a billion-dollar lawsuit by the California
Attorney General against PG&E’s parent company, PG&E Corporation, that could
have serious consequences for PG&E’s financial qualifications.? In admitting the
contention, the Board found that

2PSLHD subsequently sought approval to withdraw from the proceedings, see Notice of Intent
and Petition of the [PSLHD] To Withdraw from Participation in the Proceedings as an Interested
Governmental Entity (Jan. 6, 2003), and the Board accepted the withdrawal, see Licensing Board
Order (Accepting 10 C.F.R. § 2.715(c) Participant Withdrawal) (Jan. 16, 2003) (unpublished).

3 During the California energy crisis of 2000, PG&E accumulated a large amount of debt created by
an imbalance between electricity costs and revenues, alleged by PG&E to be the result of a flawed
electricity deregulation plan. See PG&E Summary at 14-15. In April 2001, PG&E filed a voluntary
petition for reorganization under Chapter 11 of the United States Bankruptcy Code to restructure this
debt while continuing to conduct day-to-day operations as a solvent debtor-in-possession under the

(Continued)
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SLOMPFP has raised relevant and material concerns regarding the impact of PG&E’s
bankruptcy on its continuing ability to undertake the new activity of constructing,
operating, and decommissioning an ISFSI by reason of its access to continued
funding as a regulated entity or through credit markets.

See id. at 442. We also noted in our December 2002 ruling that any matters
relative to either the California Attorney General’s unresolved lawsuit against
PG&E Corporation for alleged fraud or the financial qualifications of any entities
that might in the future construct or operate the ISFSI were not litigable under
this contention. See id. at 442-43.

After granting the timely requests of PG&E and the Staff to invoke the
Subpart K hybrid hearing procedures pursuant to 10 C.F.R. §2.1109, the Board
established a timetable for utilizing those procedures, which provided for an
abbreviated discovery period. See LBP-02-25, 56 NRC 467, 476, 478 (2002). On
February 13, 2003, the Board granted both a request by the CPUC to participate in
the proceedings under 10 C.F.R. § 2.715(c), see Request of [CPUC] To Participate
as of Right Under 2.715(c) (Jan. 28, 2003), as well as a motion by CEC, SLOC,
CPUC, and ABCSD to provide joint responses to discovery, see Motion by [CEC,
SLOC, ABCSD, CPUC] To Provide Joint Responses to Discovery (Jan. 28,
2003). See Licensing Board Order (Granting Motion To Participate as 10 C.F.R.
§ 2.715(c) Interested Governmental Entity) (Feb. 13, 2003) at 1-2 (unpublished).
The Board thereafter conducted 10 C.F.R. § 2.715(a) limited appearance sessions
for members of the public on March 23-24, 2003, in San Luis Obispo, California.

On April 11, 2003, the parties and interested governmental participants pro-
vided the Board with written summaries of the facts, data, and arguments on
which they intended to rely at an oral argument, during which the parties and in-
terested governmental participants would discuss whether an evidentiary hearing
regarding the admitted contention was merited. See Summary of Facts, Data, and
Arguments on Which the [IGP*] Intend To Rely at the Subpart K Oral Argument
(Apr. 11, 2003) [hereinafter IGP Summary]; Summary of Facts, Data, and Argu-
ments on Which the [CEC] Intends To Rely at the Subpart K Oral Argument (Apr.
11, 2003) [hereinafter CEC Summary]; Summary of Facts, Data, and Arguments
on Which [PG&E] Will Rely at the Subpart K Oral Argument (Apr. 11, 2003)
[hereinafter PG&E Summary]; NRC Staff Brief and Summary of Relevant Facts,

protection of the bankruptcy court. See id. Further background on the PG&E bankruptcy and the
California Attorney General’s lawsuit are provided in our decision in LBP-02-15, 56 NRC 42, 46-47
(2002), denying intervenor requests to stay this proceeding.

4 Although CEC, ABCSD, CPUC, and SLOC originally elected to file joint responses to the other
parties’ discovery requests, the CEC chose to submit its own written summary apart from the other
three interested governmental participants. We refer to ABCSD, CPUC, and SLOC collectively
hereinafter as the *‘IGP.”
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Data and Argument upon Which the Staff Proposes To Rely at Oral Argument
on Technical Contention 2 (Apr. 11, 2003) [hereinafter Staff Summary]. Rather
than submitting an initial summary, SLOMFP notified the Board and other parties
of its intention to file a response to the other parties’ summaries. See Notice
by [SLOMFP] of Intent To File Response Pleading (Apr. 11, 2003) [hereinafter
SLOMFP Notice]. Pursuant to the Board’s timetable set forth in LBP-02-25, the
parties timely filed their responses to the other parties’ written summaries on
April 28, 2003. See Response by [SLOMFP] to Briefs and Factual Summaries
Regarding PG&E’s Financial Qualifications To Build and Operate Diablo Canyon
ISFSI (Apr. 28, 2003) [hereinafter SLOMFP Response]; Response of [PG&E]
to the Initial Written Summaries of the [IGP] and the [CEC] (Apr. 28, 2003)
[hereinafter PG&E Response]; NRC Staff Brief in Response to Initial Written
Summaries of Relevant Facts, Data and Argument upon Which the Opposing
Parties Propose To Rely at Oral Argument on Technical Contention TC-2 (Apr.
28, 2003) [hereinafter Staff Response]; [CEC] Response to [PG&E] and [NRC]
Staff (Apr. 28, 2003) [hereinafter CEC Response]; [IGP] Response to [PG&E]
and the [NRC] Staff (Apr. 28, 2003) [hereinafter IGP Response].

The IGP, along with the CEC, thereafter requested that the Board take official
notice of facts appearing in a Washington Post news article regarding a PG&E
affiliate’s financial qualifications. See Motion by the [IGP and CEC] Requesting
the [Board] To Take Official Notice Under 10 C.F.R. § 2.743(i)(1) (May 15, 2003)
[hereinafter IGP/CEC Official Notice Motion]. Then, on May 19, 2003, during
a day-long oral argument held in San Luis Obispo, California, the parties and
interested governmental entities presented to the Board their positions on whether
there were disputed factual or legal issues relative to SLOMFP contention TC-2
that merited further consideration in an evidentiary hearing. See Tr. at 452-617.
Thereafter, pursuant to Board authorization granted during the oral argument, see
Tr. at 462, on May 27, 2003, both PG&E and the Staff filed responses opposing
the IGP’s official notice motion. See Response of [PG&E] to Motion by the
[IGP] Requesting Official Notice (May 27, 2003) [hereinafter PG&E Official
Notice Response]; Reply of NRC Staff to [IGP] Motion That Board Take Official
Notice of a Newspaper Blurb Regarding Financial Difficulties of PG&E’s [NEG]
(May 27, 2003) [hereinafter Staff Official Notice Response].

II. ANALYSIS
A. Standards Governing 10 C.F.R. § 2.1115 Determination Regarding
the Need for an Evidentiary Hearing To Resolve an Admitted Issue

The Subpart K procedures governing this proceeding were established in
response to a congressional mandate found in the Nuclear Waste Policy Act of
1982 (NWPA), 42 U.S.C. § 10101 et seq. In licensing proceedings involving the
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expansion of spent nuclear fuel storage at civilian nuclear power reactor sites, the
NWPA provides that parties to the proceeding are to be afforded an opportunity to
present facts, data, and arguments, by way of written summaries, sworn testimony,
and oral argument. See 42 U.S.C. § 10154(a)-(b). Section 2.1115(a) of 10 C.F.R,,
which incorporates additional NWPA directives, provides that based on the oral
argument and written submissions, the presiding officer shall ‘‘[d]esignate any
disputed issues of fact, together with any remaining issues of law, for resolution
in an adjudicatory hearing,”” and ‘‘[d]ispose of any issues of law or fact not
designated for resolution in an adjudicatory hearing.”” To designate an issue for
hearing, there must be:

a genuine and substantial dispute of fact which can only be resolved with sufficient
accuracy by the introduction of evidence in an adjudicatory hearing; and . . . [t]he
decision of the Commission is likely to depend in whole or in part on the resolution
of that dispute.

Id. §2.1115(b)(1)-(2). In addition, notwithstanding the agency’s rules of practice
that place the ultimate burden of proof of any substantive matter at issue (i.e., the
admitted SLOMFP contention) on the applicant, the party seeking adjudication
in a Subpart K proceeding bears the burden of demonstrating the existence of
disputed material facts requiring an evidentiary hearing. See 50 Fed. Reg. 41,662,
41,667 (Oct. 15, 1985).

Also worth noting in this context is the Commission’s explanation regarding
the matter of the resolution of factual questions in the context of a Subpart K
proceeding:

The short of the matter is that the NWPA and our rule implementing it (Subpart
K) contemplate merits rulings by licensing boards based on the parties’ written sub-
missions and oral arguments, except where a board expressly finds that ‘‘accuracy’’
demands a full-scale evidentiary hearing. Subpart K’s abbreviated hearing approach
is in harmony with other NRC rules, such as Subparts L and M, that authorize infor-
mal adjudicatory decision-making without the panoply of full trial-type processes.
See 10 C.F.R. §2.1201 et seq. (Subpart L); 10 C.F.R. § 2.1301 et seq. (Subpart M).

Licensing boards are fully capable of making fair and reasonable merits decisions
on technical issues after receiving written submissions and hearing oral arguments.
The Commission is a technically oriented administrative agency, an orientation
that is reflected in the makeup of its licensing boards. Most licensing boards have
two, and all have at least one, technically trained member. In Subpart K cases,
licensing boards are expected to assess the appropriate evidentiary weight to be
given competing experts’ technical judgments, as reflected in their reports and
affidavits. The inquiry is similar to that performed by presiding officers in materials
licensing cases, where fact disputes normally are decided ‘‘on the papers,’” with no
live evidentiary hearing. See, e.g., Hydro Resources, Inc., CLI-01-4, 53 NRC at 45;
Curators of the University of Missouri, CLI-95-1, 41 NRC [71,] 118-20 [(1995)].
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The NRC’s administrative judges, in other words, and the Commission itself, are
accustomed to resolving technical disputes without resort to in-person testimony.

There may, of course, be issues, such as those involving witness credibility, that
cannot be resolved absent face-to-face observation and assessment of the witness.
Or there may be issues involving expert or other testimony where key questions
require followup and dialogue to be answered ‘‘with sufficient accuracy.”’ In these
kinds of cases, Subpart K contemplates further evidentiary hearings. Many issues,
however, particularly those involving competing technical or expert presentations,
frequently are amenable to resolution by a licensing board based on its evaluation
of the thoroughness, sophistication, accuracy, and persuasiveness of the parties’
submissions.

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), CLI-01-11,
53 NRC 370, 385-86 (2001), petitions for review denied, 47 Fed. Appx. 1 (2002)
(per curiam).

With this background in mind,> we turn to the participants’ written submissions
and oral argument presentations.

B. Positions of Parties and Section 2.715(c) Participants Regarding Need
for Further Evidentiary Hearing on SLOMFP Contention TC-2

1. SLOMFP Position

SLOMFP argues that because no material dispute exists, no evidentiary hearing
is warranted. See Tr. at 464. Given the procedural and substantive posture of the
instant licensing proceeding, SLOMFP asserts the Board cannot find that PG&E
satisfies the financial assurance requirements of 10 C.F.R. § 72.22(e). See id.

SLOMEFP contends that rather than making a predictive finding that PG&E
will have sufficient funds to operate the proposed ISFSI safely for the entire term
of the license as required by section 72.22(e)(2), see id. at 466, the Staff has made
a reasonable assurance finding only for ‘ ‘current and near-term expenditures
related to the ISFSI,” > SLOMFP Response at 3 n.2 (quoting Staff Summary,
Affidavit of Michael A. Dusaniwskyj at 4 (Apr. 11, 2003)). Accordingly,
SLOMFP argues that because the Staff has failed to make the required safety
finding that PG&E is in compliance with section 72.22(e), absent a waiver of
that regulation the Board has no basis upon which to approve the issuance of the
requested license. See Tr. at 465.

SLOMFP further asserts that notwithstanding PG&E’s reliance on electric
rates and/or operating revenue as sources of funding for the ISFSI, PG&E has
failed substantively to demonstrate its financial qualifications. See SLOMFP

5 See also Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant), LBP-00-12, 51 NRC
247, 254-55 (2000), petition for review denied, CLI-01-11, 53 NRC at 390-92.
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Response at 2-3. With respect to PG&E’s ability to recoup funds from the rate
base, SLOMFP points out that PG&E concedes that its ability to do so depends
on the outcome of the pending bankruptcy case. See id. at 3. Moreover, SLOMFP
contends that PG&E attempts to show it will have access to the rate base only
while the bankruptcy case is pending, rather than over the license term of the
ISFSI as required by section 72.22(e)(2). See id. According to SLOMFP, if the
PG&E reorganization plan is approved by the bankruptcy court, then PG&E will
rely on its successors’ ability to generate operating revenues or on cash it has on
hand. See id. at 4. Again, SLOMFP challenges PG&E’s apparent willingness to
provide assurances of adequate funding for the facility through cash on hand or
operating revenues only for a limited period of time during the bankruptcy. See
id.

SLOMFP further argues that if the Board were to approve the issuance
of the ISFSI license, and PG&E were to commence construction in 2005 as
planned using cash reserves, and the bankruptcy court were then to approve the
PG&E reorganization plan, and the CPUC subsequently were to deny PG&E rate
recovery, PG&E would be forced to rely on operating revenues for covering the
costs of the ISFSI. See id. at 5. If each of these contingencies occurs, because
neither PG&E nor the Staff represents that such revenues will be sufficient to
ensure safe operation of the facility, SLOMFP argues that the issue of PG&E’s
financial qualifications ‘‘will have fallen through the cracks of the regulatory
system’’ to the public’s detriment. /d.

In addition, SLOMFP questions PG&E’s ability adequately to support decom-
missioning of the ISFSI. See id. at 6. In SLOMFP’s view, PG&E has failed
sufficiently to resolve concerns raised by the CPUC relative to (1) PG&E’s
recently missed $10 million payment into the DCPP decommissioning fund; (2)
the potential effects of reorganization on the fund; and (3) possible reluctance on
the part of the CPUC to permit the transfer of the decommissioning fund to a
non-CPUC regulated entity. See id. at 6-7.

2. CEC Position

The CEC agrees with SLOMFP that an evidentiary hearing is not warranted
in this proceeding. See Tr. at 473. In making that assertion, however, the CEC
requests that the Board condition approval of the PG&E license on the bankruptcy
court’s adoption of the CPUC reorganization plan — under which PG&E would
remain the licensee of DCPP and the ISFSI — rather than the PG&E plan. See
CEC Summary at 14.

The CEC’s position is based in part on its concern about the adequacy of
the Staff’s finding of PG&E’s financial assurance. In particular, given Staff
statements that (1) the Staff considered the information submitted in the PG&E
application describing the utility’s bankruptcy plan, and (2) the Staff’s considera-
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tion of the application was based on PG&E’s current status as a CPUC-regulated
entity with access to ratepayer functions, which in the CEC’s view are contradic-
tory in nature, the CEC asserts it remains unclear on what basis the Staff relied in
reaching its determination. See CEC Summary at 11, 12. The CEC further argues
that while the pending bankruptcy creates uncertainty with respect to the future
control of the ISFSI and future sources of funding, additional uncertainty as to
the identity and financial qualifications of the eventual licensee would be created
in the event the bankruptcy court approves the PG&E reorganization plan. See
id. at 12; Tr. at 598, 600. On the one hand, according to the CEC, PG&E can
demonstrate its financial qualifications only through access to the rate base and
ratepayer funding. On the other hand, the CEC maintains, the CPUC plan is the
only viable reorganization plan that ensures PG&E will retain access to electric
rate revenues. As a consequence, the CEC concludes, the Board must condition
Part 72 license issuance on the licensee remaining a CPUC-regulated entity. See
Tr. at 13-14; see also CEC Response at 3.

3. IGP Position®

The IGP contend the Board should find, as a matter of law, that the impact
of bankruptcy on PG&E’s ability to construct, operate, and decommission the
proposed ISFSI precludes PG&E from demonstrating its financial qualifications
in satisfaction of section 72.22(e). See IGP Summary at 43. In the alternative,
the IGP request that the Board hold an evidentiary hearing to compel further
testimony from the Staff. See id.

With respect to PG&E’s ability to fund the construction and operation of the
ISFSI, relying on the sworn declaration of CPUC Public Utilities Regulatory
Analyst Truman L. Burns, see id. Appendix (Sworn Testimony of Truman L.
Burns (Apr. 10, 2003)), the IGP assert that even during the pendency of the
bankruptcy, PG&E may not have access to continued funding from electric rates
as a CPUC-regulated utility. See id. at 27. According to the IGP, there is a
‘‘substantial likelihood’’ that because PG&E is in bankruptcy and anticipates that
its successor will not be regulated by the CPUC, the CPUC would not permit
PG&E to pay for ISFSI construction costs through rate recovery. Id. at 20
n.30. The IGP further maintain that after it emerges from bankruptcy, PG&E
will not be able to demonstrate financial assurance for ISFSI construction and
operation because it cannot know whether it will be a CPUC-regulated entity post-
bankruptcy. See id. at 28-29, 31. In addition, according to the IGP, PG&E cannot

6 Although the IGP jointly filed a summary of their common position, the CPUC and the ABCSD
each presented their own additional views at the May 19 oral argument. As a consequence, we first
set forth the shared arguments of the IGP.
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establish its ability to meet the section 72.22(e) requirements without relying on
inadmissible evidence, i.e., the financial details concerning PG&E’s successor
under its bankruptcy plan. See id. at 29-30. Further, in response to PG&E’s
references to its large income figures versus the relatively small ISFSI-related
costs, the IGP argue that PG&E’s “‘[g]eneralized blather about big numbers of
dollars’’ does not demonstrate its ability to cover ISFSI expenses over the 20-year
license term. IGP Response at 6.

In challenging PG&E’s ability adequately to fund the ISFSI decommission-
ing, the IGP point to PG&E’s failure to make a $10 million payment into the
decommissioning trust fund in 2000 to suggest that PG&E may not maintain the
decommissioning funding levels authorized by the CPUC on an ongoing basis.
See IGP Summary at 34. The IGP also argue that PG&E erroneously relies
on CPUC-authorized rates to fund decommissioning, considering that under the
PG&E reorganization plan, its successor would not be a CPUC-regulated entity.
See id. at 34-35. Another possible consequence of reorganization as proposed
by PG&E, according to the IGP, is PG&E’s inability to use monies collected
for decommissioning of DCPP to decommission the ISFSI, which would force
PG&E to fund decommissioning through other monies in the trust fund (i.e.,
operating revenues). See id. at 35. Further impacting PG&E’s financial assurance
demonstration, the IGP contend, is the unresolved issue of whether PG&E can
transfer its beneficial interest in the decommissioning trust fund through the
bankruptcy court without CPUC approval. See id. at 36. Finally, the IGP argue
that PG&E cannot make its required showing under section 72.22(e) relative to
decommissioning without relying on evidence the Board has deemed irrelevant or
outside the scope of the proceeding, that is, information regarding the details of
the financial qualifications of PG&E’s successor under its bankruptcy plan. See
id. at 36-37.

Alternatively, the IGP posit that there remain genuine and substantial factual
disputes that can be resolved only by the introduction of evidence in an adju-
dicatory hearing. See id. at 38. For instance, the IGP assert that to the extent
PG&E’s written summary introduces more detailed information concerning ex-
pected revenues and its continuing ability to fund the construction and operation
of the ISFSI, that information must be subjected to cross-examination at a hearing,
because it would not have been previously evaluated by the IGP’s experts. See
id. at 39, 41. A second unresolved factual issue, according to the IGP, is the
extent to which the Staff considered what they label as inadmissible information
in making its ‘‘conclusory’’ financial assurance determination. See id. at 39-40;
Tr. at 481-82. The IGP contend that absent a hearing, this factual issue cannot
be resolved because of the Staff’s ‘‘marked unwillingness to provide specific
answers’’ to the IGP’s questions on this point during discovery. IGP Summary
at 40; see also Tr. at 482. With respect to decommissioning, the IGP argue
that the issue of at what rate the post-bankruptcy ISFSI licensee would continue
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contributing to the decommissioning fund if it were no longer a CPUC-regulated
entity cannot be resolved by the Board without expert opinions presented at a
hearing. See IGP Summary at 42. Finally, the IGP aver that the decision of the
Commission is likely to depend on the resolution of these factual matters. See id.
at41, 42.

At the oral argument, the CPUC additionally took the position that under
normal circumstances, the proposed ISFSI — “‘probably a useful and reasonable
project’”” — would likely be paid for through rates. Tr. at 489. PG&E’s pending
bankruptcy and proposed post-bankruptcy corporate structure, however, create
an anomalous situation in which the CPUC may not approve the use of funds
collected from ratepayers to cover the ISFSI’s construction costs. See Tr. at 490.
Based on what appears to be two irreconcilable positions taken by PG&E before
the bankruptcy court, on the one hand, and the Commission, on the other, the
CPUC asserts that the Board should postpone making any decision on the ISFSI
license application until after the bankruptcy proceeding is concluded. See Tr. at
492-93.

The ABCSD expressed a similar concern regarding what it viewed as PG&E’s
inconsistent positions and also suggested that the Board delay the proceeding
pending the resolution of the bankruptcy proceeding. See Tr. at 5S01. If, however,
the Board chose to proceed, the ABCSD, in agreement with the other IGP, argued
that an adjudicatory hearing was necessary. See Tr. at 501-02.

4. PG&E Position

PG&E asserts that the Board can dismiss contention TC-2 without holding an
evidentiary hearing because the contention does not raise factual issues that are
either substantial or central to the Commission’s decision. See PG&E Summary
at 6-7.

Relying for support on the affidavits of PG&E Lead Budget Coordinator
Robert L. Kapus and PG&E Business and Financial Planning Director Walter L.
Campbell, see id. Exhs. A & B (Affidavit of Robert L. Kapus (Apr. 8, 2003)
and of Walter L. Campbell (Apr. 9, 2003); see also PG&E Response Exh. A
(Supplemental Affidavit of Walter L. Campbell (Apr. 25, 2003)), PG&E estimates
(in 2001 dollars) that it will cost $63 million to construct the ISFSI, $69 million
to operate a fifty-cask facility for the initial license term (from the present until
2025),” and $12.5 million to decommission the ISFS1.® See PG&E Summary at 8.

7 PG&E estimates the operating costs of the ISESI during a second license period from 2026 to 2040,
which would include an additional eighty-eight casks, to be $107 million. See PG&E Summary at 8.

8 Factoring in allowances for financial contingencies, the decommissioning cost estimate is $13.9
million. See PG&E Summary at 21. The costs for demolition and disposal of noncontaminated
materials are estimated to be an additional $6.5 million. See id.
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PG&E asserts that it will obtain the necessary funds to cover the construction
and operating costs of the facility from either electric rates or electric operating
revenues, without resorting to borrowing money to pay ISFSI expenses. See id.
at 9-10. Because the costs associated with the ISFSI represent reasonable and
prudent DCPP operating expenses and are in the public interest, PG&E expects
to cover those costs through traditional cost-of-service rates, as it is presently
entitled to pursuant to an April 4, 2002 CPUC order. See id. at 10. PG&E
further argues that its substantial operating revenues — over $10 billion for the
12-month period ending December 31, 2002 — would be more than adequate to
cover the expenses associated with the ISFSI, which would be incurred in phases.
See id. In addition, PG&E maintains that the $3 billion it currently possesses
as cash on hand would be sufficient to cover ongoing costs associated with the
development, construction, operation, and decommissioning of the ISFSI while
PG&E remains in bankruptcy, although much of that cash is designated to repay
PG&E’s creditors and could only be used with bankruptcy court approval. See id.
at 11-12. Moreover, in the event the CPUC disallows the recovery of ISFSI costs
through rates, PG&E avers that any expenses would be sufficiently covered by
cash on hand or electric operating revenues. See id. at 12. Thus, PG&E argues, not
only is PG&E currently able to pay the necessary costs associated with the ISFSI
pending resolution of the bankruptcy proceeding, but there is also reasonable
assurance that it will continue to be able to pay those costs following the outcome
of the case and the company’s emergence from bankruptcy (in whatever form).
See id. at 14. Notwithstanding the IGP’s argument that there exists a substantial
likelihood that the CPUC will disallow rate recovery of ISFSI construction costs
while PG&E remains in bankruptcy, PG&E asserts that the IGP’s argument fails
to establish a genuine and substantial issue. See PG&E Response at 11-12.

In response to IGP allegations regarding the uncertainty of PG&E’s future
ability to recover costs related to the ISFSI, PG&E contends that NRC regulations
do not require PG&E to provide financial projections of revenues for the full 20-
year ISFSI license term. See id. at 18. Rather, the reasonable financial assurance
required by section 72.22(e) is provided primarily by PG&E’s current status as
a rate-regulated entity and secondarily by the company’s financial position as
demonstrated in its most recent annual report. See Tr. at 558, 559. Moreover,
PG&E argues, inquiries concerning the uncertain financial qualifications of a
possible future nonutility licensee are speculative and premature at this juncture.
See PG&E Summary at 19.

Relative to covering the costs of decommissioning, PG&E asserts that its ongo-
ing contributions to the DCPP decommissioning fund (collected through electric
rates) specifically include monies for decommissioning the proposed ISFSI. See
id. at 21-22. 1In this regard, PG&E intends to demonstrate financial assurance
for decommissioning by using the external sinking fund method, pursuant to 10
C.F.R. §72.30(c)(5). See id. at 22. While PG&E proposes to deposit ISFSI
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decommissioning monies into the decommissioning fund established for DCPP,
the ISFSI funds would be distinguished and segregated from the DCPP funds.
See id. Responding to claims in connection with the uncertain outcome of the
bankruptcy proceeding’s effect on PG&E’s financial assurance of decommis-
sioning, although acknowledging the basis for financial assurance may change
following the bankruptcy court’s decision, PG&E argues it would be premature
for the Board to address that change at the present time. See id. at 23. Relative to
the $10 million missed DCPP decommissioning fund payment, PG&E explains
that this missed contribution resulted from the company’s cash flow problems
during the 2000 California energy crisis, and although it is not now feasible
simply to deposit the $10 million into the fund because of tax implications, the
issue is being dealt with in the CPUC ratemaking process. See PG&E Response
at 15.

PG&E additionally contends that, contrary to the suggestion of the IGP, it
does not rely on inadmissible information contained in the Part 50 license transfer
application to demonstrate its financial qualifications with respect to the ISFSI
application. See PG&E Response at 14.

5. Staff Position

As does PG&E, the Staff argues that SLOMFP contention TC-2 raises no
genuine and substantial dispute with respect to a material issue that would
warrant an evidentiary hearing. See Staff Summary at 7. Relying on PG&E
representations that ISFSI costs would be covered by revenues generated from
electric rates or external financing (if needed), the Staff indicates it has concluded
PG&E has met the financial requirements of section 72.22(e) for construction,
operation, and decommissioning of the proposed ISFSI. See id. at 8. Rather
than offering any genuine dispute, according to the Staff, the other parties
merely attempt to second-guess this Staff determination of financial assurance.
See id. In defense of its review, which it supports with the affidavit of NRC
economist Michael A. Dusaniwskyj, see id. unnumbered attach. (Affidavit of
Michael A. Dusaniwskyj (Apr. 11, 2003)), the Staff observes that the finding was
made by Staff economists after a review of the information provided by PG&E
and, based on their educational training and work-related experience, in their
judgment PG&E had demonstrated its financial qualifications. See id. While the
Staff acknowledges it was aware of the ongoing bankruptcy proceeding and the
potential consequences of that proceeding while it was conducting its review, the
Staff asserts that so long as PG&E is the applicant for the ISFSI license, there is
reasonable assurance based on PG&E’s ability to recover costs through electric
generation and rate recovery. See id. at 9.

Responding to the IGP argument that PG&E cannot demonstrate it will have
revenues sufficient to construct, operate, and decommission the ISFSI over the
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proposed 20-year license term, the Staff contends the regulations do not require
PG&E to make such a demonstration. See Staff Response at 6; Tr. at 516-17.
Instead, the regulations require the Staff to find reasonable assurance of financial
qualification, which can be based on plausible assumptions and forecasts and nec-
essarily requires some predictive judgments about an applicant’s future financial
situation. See Staff Response at 6. The Staff avers the information required by
section 72.22(e) was fully provided by PG&E in its license application and in its
June 7, 2002 response to the Staff’s oral request for additional information. See
id. at 7. In addressing the concern of Staff reliance on inadmissible evidence, the
Staff maintains its determination was based on PG&E’s current organizational
structure and status as a CPUC-regulated utility, without regard to the outcome
of the pending bankruptcy proceeding, although such consideration may arise in
the future in the event a bankruptcy determination results in a proposed successor
licensee. See id. at 8-9.

C. IGP Motion To Take Official Notice

On May 15, 2003, the IGP along with the CEC filed a motion requesting
that the Board take official notice of certain facts appearing in a May 14, 2003
Washington Post news article concerning the financial condition of NEG, PG&E’s
wholesale power unit. See IGP/CEC Official Notice Motion at 1. According to
the IGP/CEC motion, the Washington Post reported that NEG had defaulted on
$2.9 billion in bonds, was likely to file for Chapter 11 bankruptcy protection, and
had suffered a first-quarter loss of $261 million. See id. Further, the IGP/CEC
motion avers, this first-quarter loss contributed to all but $93 million of a PG&E
first-quarter loss totaling $354 million. See id.

At the May 19 oral argument, SLOMFP voiced its general support for the
IGP/CEC motion, but declined to submit additional filings on the matter. See
Tr. at 461. In opposing the motion, PG&E argues that the facts in the article
are irrelevant to the instant licensing proceeding in that NEG is a wholly owned
subsidiary of PG&E’s parent holding company, PG&E Corporation, and is a
completely separate legal entity from Applicant PG&E Company. See PG&E
Response to Official Notice Motion at 1-2. Further in this regard, the NEG
first-quarter loss referenced in the article, according to PG&E, contributed to a
loss suffered by PG&E Corporation, not by Applicant PG&E. See id. at 2. The
Staff takes a similar position. Besides noting that mere publication of *‘facts’’
in the Washington Post does not render them facts, the Staff asserts it is “‘far
from apparent’” what relevance NEG’s financial problems have on the instant
proceeding, given the distant affiliation between NEG and Applicant PG&E. See
Staff Response to Official Notice Motion at 2-3.
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D. Licensing Board Determinations

In reviewing the arguments of the parties and interested governmental partici-
pants relative to SLOMFP contention TC-2, two related points should be noted.
As the agency’s procedural rules make clear, the central focus of an adjudica-
tory proceeding such as this one is the contentions, or issue statements, that an
intervening party raises relative to a license application like that proffered by
PG&E. See 10 C.F.R. §2.714(b)(2)(iii). And in this instance, as we noted in our
December 2002 decision, see LBP-02-23, 56 NRC at 442, the contention admitted
by the Board had as its focus the purported impact that the PG&E bankruptcy had
upon its ability to meet the 10 C.F.R. Part 72 financial assurance requirements,
particularly as that bankruptcy impacts PG&E’s status as a regulated utility that
otherwise would have access to revenues derived from its rate base or from credit
markets to fund ISFSI construction and operation.’

By the same token, agency precedent also makes clear that what is not at issue
in our proceedings is the adequacy of the manner in which the Staff conducts its
review of a technical/safety matter such as that raised under SLOMFP contention
TC-2.19 See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-728, 17 NRC 777, 807 (1983). Thus, arguments contending
that the PG&E application cannot be granted based on a Staff failure to perform

% In that same ruling, we also observed that the mere fact of PG&E’s filing for bankruptcy protection
did not by itself indicate that it was no longer financially qualified to continue day-to-day operations
at the DCPP facility, noting that the Commission, after closely monitoring the operations at DCPP,
had found PG&E’s financial situation had no impact on its ability to operate the facility safely and in
accordance with agency regulations. See LBP-02-23, 56 NRC at 442. Nonetheless, because Intervenor
SLOMFP had raised relevant and material concerns regarding PG&E’s financial ability to undertake
the new activity of constructing, operating, and decommissioning the ISFSI, the Board admitted its
contention TC-2. See id.

Also regarding its admission of SLOMFP contention TC-2, the Board notes an apparent misstatement
in its decision regarding one of the numbers of the bases upon which it acted. Although its opinion
correctly cited the page numbers in the SLOMFP contentions pleading that includes the relevant
discussion that the Board found provided support for an admissible contention, i.e., pages 14-17, it
referred to those pages as relating to bases ‘‘two and three.”” Id. In fact, they relate to bases three and
five. Although there is a discussion regarding basis four on page 15 as well, it clearly was rejected by
the Board as a basis for the contention given that it relates to the type of ‘‘post-bankruptcy’’ matter
that was found to be outside the scope of the proceeding. See id. at 443.

10This, of course, is not to say that the Staff’s application review efforts are totally irrelevant relative
to safety matters admitted for litigation. Clearly, the Staff’s position on whether some aspect of an
application that is challenged by a contention meets the agency’s regulatory requirements, which
generally is presented to the Board as an evidentiary input, is the product of the Staft’s review process.
But commonly it is the substantive sufficiency of that product, not the particular process by which
it was generated, that is the matter of concern to the Board as it seeks to determine to what degree
the Staff’s position does or does not support/corroborate a particular contention as it challenges an
application.
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as a result of what it did or did not consider in reaching a licensing determination,
see IGP Summary at 39-41; CPUC Summary at 8-12, are not ones that support
the need for an additional evidentiary presentation under section 2.1115.!!

More to the point are Intervenor and IGP/CPUC arguments with regard to
whether an additional evidentiary presentation is needed under section 2.1115
or whether, absent such a hearing, they should prevail on SLOMFP contention
TC-2 as that issue statement is directed to the impact of the PG&E bankruptcy
on its financial ability to construct and operate the planned ISFSI. And in this
regard, although now criticized by some of the participants, see Tr. at 614,
in admitting the contention the Board essentially eliminated from consideration
concerns based on the post-bankruptcy structure of PG&E. That structure could
take one of two forms, roughly as outlined by the competing proposals now
before the bankruptcy court. Under one, the CPUC plan, PG&E would remain
a regulated entity subject to CPUC control. Certainly the CPUC, and apparently
the CEC as well, do not object to (and seemingly endorse) this approach. See
Tr. at 474-75, 489, 496. This perhaps should not come as a surprise, as it is
wholly consistent with the Commission’s general approach to financial assurance
for regulated entities, i.e., the premise ‘‘that reasonable and prudent costs of
safely operating a nuclear power plant will be recovered through the ratemaking
process.”” Public Service Co. of New Hampshire (Seabrook Station, Units 1 and
2), ALAB-895, 28 NRC 7, 13, rev’d on other grounds, CLI-88-10, 28 NRC 573
(1988). If the CPUC bankruptcy plan (or something like it) should prevail, PG&E
would remain both the ISFSI licensee and subject to state ratemaking authority,
creating the financial assurance situation contemplated by the Commission.'?
Nothing on the evidentiary record presented by the participants now suggests that
such a post-bankruptcy result has any relevance to the financial qualifications
of PG&E relative to its ISFSI application or requires imposition of the type of
post-bankruptcy contingent license condition requested by the CEC.

The same is true with respect to the other reasonably foreseeable bankruptcy
proceeding result — adoption of the PG&E reorganization plan under which
any ISFSI license would be transferred to new entity Gen. It is apparent that
for this to occur, there would have to be a PG&E application requesting NRC

11 Additionally, while the IGP now make claims about a lack of a promised Staff response to
discovery requests for information relative to this matter, see Tr. at 488, these concerns were never
presented to the Board during the allotted discovery period in the form of a motion to compel or any
other request for Board relief.

12 Although not part of the evidentiary record before us, we do note that the possibility that this
outcome may accrue seems to have increased, based on post-hearing information submitted to the
docket indicating that a pending bankruptcy settlement proposed by PG&E and the CPUC staff would
result in PG&E remaining the licensee for any DCPP ISFSI and subject to CPUC ratemaking authority.
See Letter from David Repka, PG&E Counsel, to the Licensing Board at 2 (June 24, 2003).
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permission to amend the Part 72 ISFSI license to transfer it to Gen, which
likewise would be subject to a hearing at which, presumably, the issue of Gen’s
financial qualifications could be litigated.'? As such, in the context of SLOMFP
contention TC-2, the impacts of this post-bankruptcy result clearly are irrelevant
to, as well as outside of the scope of, this proceeding, as are the various Intervenor
and IGP concerns based on alleged uncertainties relative to the post-bankruptcy
period during which a nonregulated entity might be responsible for funding ISFSI
construction, operation, and decommissioning.'#

What then are left for consideration are the concerns about PG&E’s financial
assurance to construct and operate the facility during the period that it will
continue in bankruptcy. In this regard, Intervenor SLOMFP and the IGP have
raised several different items they assert either establish, or require a further

13Of course, at that hearing the various intervenor and IGP concerns about such matters as the
funding mechanism for ISFSI construction, operation, and decommissioning by a nonregulated entity
could be raised as financial assurance issues. It should also be added that, to the extent that hearing
would be conducted under the more informal procedures of 10 C.F.R. Part 2, Subpart M, this is not a
reason to allow future license transfer issues to be introduced into this Subpart K proceeding.

141t has been suggested that this post-bankruptcy scenario deserves additional attention in the
context of this proceeding because of the possibility that the bankruptcy court may do something in
ruling on the PG&E reorganization plan that would impede the Commission from granting a license
transfer from PG&E to a newly created entity such as Gen, leaving the ISFSI license, and any ISFSI
stored fuel, in regulatory limbo. See Tr. at 601-07, 611. As is the case with a utility subject to a
ratemaking process governing revenue for facility operation, the possibility exists that the outcome
of the bankruptcy process could generate additional questions about the financial qualifications of
a designated PG&E successor in interest. As with the ratemaking process, however, see Seabrook,
ALAB-895, 28 NRC at 13-14, the bankruptcy process is a mechanism with the apparent ability to
fashion an appropriate remedy (whether initially or upon reconsideration) that takes into account
the various competing financial and regulatory interests. As such, we are unable to conclude that
the record ‘‘accuracy’’ considerations identified by the Commission in connection with the need to
conduct an evidentiary hearing under Subpart K are served by conducting such a proceeding to explore
the possibility that something untoward can happen before the bankruptcy court.

Moreover, as to the suggestion this situation counsels that we await the conclusion of the bankruptcy
proceeding, see Tr. at 607, putting aside the fact that we have previously denied a closely related
request, see LBP-02-15, 56 NRC at 48-51, we think it is worth noting that these same considerations
certainly are in play relative to the transfer application proceeding regarding the PG&E operating
licenses for DCPP. Nonetheless, subsequent to a Commission issuance denying a stay in that
proceeding and a February 2003 Commission decision resolving hearing requests regarding that
application, see Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CLI-03-2, 57 NRC 19 (2003); Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-02-16, 55 NRC 317, 333-34 (2002), in a May 29, 2003 submission that is not
part of the evidentiary record of this proceeding, the Staff advised us that in a May 27, 2003 order it
had approved the operating license transfers, albeit conditioned on, among other things, action by the
bankruptcy court in the pending proceeding that does not make material changes to the circumstances
described in the PG&E application regarding the creation of Gen. See 68 Fed. Reg. 33,208, 33,209
(June 3, 2003). Certainly, such a showing would be relevant to effectuating any subsequent ISFSI
license transfer as well.
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evidentiary hearing on, the lack of financial qualifications on the part of PG&E
during its bankruptcy. We examine each below.

As was noted previously, both Intervenor SLOMFP and the IGP assert that
while in bankruptcy, PG&E’s prospects of electric rate recovery are uncertain,
which manifests itself in two ways. See IGP Summary at 23, SLOMFP Response
at 3. First, PG&E is asserted to have changed its strategy for paying ISFSI
construction costs and operating costs from strictly relying on rate recovery to a
combination of rate recovery and electric operating revenues, thus demonstrating
its uncertainty about its ability to fund these costs. See IGP Summary at 25-27.
Also, there is a statement by CPUC analyst Burns asserting that, because the
ISFSI-licensee successor to PG&E may not be regulated by the CPUC, there is
a substantial likelihood the CPUC will not permit current rate recovery to be
used to defray construction expenditures. See id. at 27-28 & n.30. Further, there
are questions raised about the lack of a detailed PG&E showing of operating
revenues, in lieu of which PG&E is asserted to have relied only upon broad
generalizations that do not permit a detailed examination of whether there are
available operating revenues to pay for construction or upon post-discovery
information that could not be contested by IGP experts. See id. at 28 & n.31,
39. Finally, as to decommissioning costs, concerns have been expressed about
PG&E’s failure to make a $10 million CPUC-authorized and collected payment
to its decommissioning trust fund from rates, the Staff’s reminder that its ISFSI
decommissioning funds cannot come from DCPP decommissioning trust funds,
and the uncertainty about whether PG&E can transfer its beneficial interest in its
decommissioning trust through the bankruptcy court. See id. at 34-36.

As these concerns recognize, PG&E cites two basic funding sources to cover
its potential costs during its bankruptcy proceeding'® — rate recovery and oper-
ating revenues.'® In each instance, however, we are unable to conclude that the

15 Although PG&E has not provided a specific cost figure for its bankruptcy period, which seemingly
would encompass a relatively limited period of time compared to the overall period of ISFSI
construction and operation, as was noted previously, in its application and a June 7, 2003 supplement
PG&E provided estimates (in 2001 dollars) of total ISFSI construction costs, ISFSI operating costs,
and costs associated with decommissioning of the ISFSI after the removal of spent fuel and other
high-level and reactor-related radiological waste as follows: costs of construction/support equipment
— $63 million (present-2025); operating costs, including 50 storage casks — $69 million (present-
2025); operating costs, including 88 storage casks — $107 million (2026-2040); decommissioning
costs, excluding financial contingencies — $12.5 million. See PG&E Summary at 8. For purposes of
the contention before us, those figures are not in dispute. See LBP-02-23, 56 NRC at 445-46 (rejecting
SLOMEP contention TC-5 challenging PG&E ISFSI construction and operation cost estimates).

16 A5 the Board noted in admitting SLOMFP contention TC-2, as part of the basis for the contention
Intervenor SLOMFP quoted from PG&E’s 2001 Annual Report and asserted that PG&E’s financial
qualifications were in question due to its limited access to credit markets. See LBP-02-23, 56 NRC at

(Continued)
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challenges posed by the IGP and SLOMFP either establish the need for further
adjudicatory proceedings or are sufficient to counter a PG&E financial assurance
showing.

As to rate making, it is apparent that PG&E has invoked the rate-making
process and expects to pay the costs associated with the ISFSI as normal operating
expenses, covered by electric operating revenues, and is already doing so. As
PG&E notes, pursuant to a CPUC April 4, 2002 order returning PG&E’s retained
generation to the cost-of-service rate base, pending resolution of the bankruptcy
proceeding, PG&E currently is entitled to recovery of prudent Diablo Canyon
expenses through traditional cost-of-service rates. And to that end, costs related
to the development and construction of the ISFSI for 2002 and 2003 have been
estimated in PG&E’s 2003 General Rate Case currently pending before the CPUC
to be less than $6.0 million and $8.0 million, respectively. Additionally, annual
ISFSI expenses are projected to be approximately $8.9 million in 2004, and $20.9
million in 2005 when construction and initial cask procurement would begin, and
costs of construction and loading in 2006 projected to be less than $12.0 million
(in 2002 dollars). Thereafter, annual costs associated with equipment, cask
procurement, operations and maintenance fees, and other fixed expenses in years
subsequent to 2006 range (by year) from $1.0 million to $6.0 million (all in 2002
dollars). See PG&E Summary at 11. Additionally, decommissioning contributions
are being addressed in PG&E’s ongoing 2002 Nuclear Decommissioning Cost
Triennial Proceeding, a rate proceeding for which PG&E has provided a revised
site-specific decommissioning cost estimate that again includes the DCPP ISFSI.
See id. at 22. In each instance, PG&E indicates, it has expressed to the CPUC
its belief these costs associated with the ISFSI represent reasonable and prudent
DCPP expenses and, accordingly, it expects full recovery through rates. See id. at
10, 22.

Of course, as IGP witness Burns suggests, the possibility always exists that
a utility regulatory commission prudence review could result in a disallowance
of all or part of those costs. Given, however, the Commission’s general premise
that reasonable and prudent costs associated with safe facility operation will be
recovered through the ratemaking process, see Seabrook, ALAB-895, 28 NRC at
13, and PG&E’s placement before the CPUC of its accounting and other bases
for treating its costs as rate recoverable,!” see PG&E Summary at 13, 22, we

442. PG&E now declares, however, that it is not borrowing and will not need to borrow to pay ISFSI
expenses given that its operating revenues are more than sufficient to provide cash flow for ISFSI

expenses. See PG&E Summary at 10.
71n this regard, PG&E indicates that to the degree this is an argument that construction-work-
in-progress (CWIP) regulations applicable to capital costs could apply to the ISFSI to preclude a
finding of financial qualifications, for rate-recovery purposes in the present CPUC rate-regulated
(Continued)
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do not consider this an adequate basis upon which to require further evidentiary
proceedings or for a finding that PG&E lacks the requisite financial assurance.

As PG&E notes, however, there is the associated question of whether there are
sufficient operating revenues to cover the cash flow associated with these costs
or a CPUC rate disallowance during bankruptcy.'® PG&E declares it currently is
paying the costs associated with the ISFSI out of normal operating revenues and
expects to continue to do so, as demonstrated by its most recent Form 10-K/A,
dated March 5, 2003, which shows for PG&E capital expenditures of over $1.5
billion, operating revenues of over $10 billion, and earnings available for common
stock of over $1.7 billion, for the 12-month period ending December 31, 2002.
See id. at 10-11. Also, according to PG&E, it currently has substantial cash on
hand — $3 billion — that would be sufficient to cover ongoing costs associated
with development, construction, operation, and decommissioning of the Diablo
Canyon ISFSI during the pendency of the bankruptcy proceeding (although it
does not expect to decommission the ISFSI during the pendency of the bankruptcy
proceeding). See id. at 11-12. While acknowledging the majority of this cash
currently is earmarked to repay creditors, PG&E maintains some portion of this
cash would be available, with the approval of the bankruptcy court, to pay costs
necessary to preserve and maintain the estate. See id. at 12.

environment, PG&E is not accounting for incurred Diablo Canyon ISFSI expenses as capital costs
that would be subject to CWIP regulations. Rather, it is treating those costs as operating expenses,
currently recoverable through electric rates. It also recognizes that the CPUC, in PG&E’s ongoing
2003 General Rate Case, can review PG&E’s accounting treatment with respect to the ISFSI expenses
and provide for timing of rate recovery consistent with a different accounting treatment. See PG&E
Summary at 13. Nonetheless, even assuming some portion of ISFSI expenses is eventually treated as
capital costs and recovery is deferred accordingly, as is discussed below, the record now before us
indicates PG&E will have sufficient cash flow (based on assets and operating revenues) to pay costs
associated with the ISFSI.

81n this regard, we note that relying upon PG&E’s assertions about timing, IGP witness Burns
declares that given the time it will take to complete ISFSI construction, ISFSI operating costs
are essentially post-bankruptcy costs. See Burns Affidavit at A-4. As we have noted, however,
post-bankruptcy matters are not within the parameters of SLOMFP contention TC-2 as admitted.

Concerns about timing also are at the heart of the IGP claim that the Board’s ruling on the scope
of the contention is inconsistent with the asserted Part 72 requirement to make a financial assurance
finding that covers the entire 20-year life of a Part 72 license. Putting aside the fact that Part 72 does not
incorporate even the 5-year projection that is required under 10 C.F.R. Part 50 for a reactor licensee,
compare 10 C.F.R. § 50.33()(2) with id. § 72.22(e), we think that our determination here is consistent
with predictive nature of that finding, see North Atlantic Energy Service Corp. (Seabrook Station,
Unit 1), CLI-99-6, 49 NRC 201, 219-20 (1999) (‘* ‘[s]peculation’ of some sort is unavoidable when
the issue at stake concerns predictive judgments about an applicant’s future financial capabilities’”),
as we rely on the CPUC rate-making process or the license transfer proceeding as the basis for such
reasonable assurance during the post-bankruptcy period that is likely to occupy most of the 20 years
of ISFSI operation.
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With respect to operating revenues, although it is suggested that a PG&E
change to rely on a combination of rate recovery and electric operating revenues
demonstrates an impermissible uncertainty about its ability to fund these costs,
we find this argument wholly inadequate as a basis for either an additional
evidentiary hearing or a finding that PG&E lacks financial assurance. Somewhat
better conceived, although ultimately unsuccessful, is the additional SLOMFP
and IGP argument that ‘‘the devil is in the details’’ relative to these figures to the
degree that, while large, these numbers do not provide the kind of enumerated
view of the day-to-day details of PG&E cash flow necessary to establish whether
operating revenue and cash on hand really are available for funding ISFSI
costs. As the Commission has noted, while there may be instances when
issues involving expert or other testimony on key questions require evidentiary
hearing followup and dialogue to be answered ‘ ‘with sufficient accuracy,”” many
issues, particularly those involving competing technical or expert presentations,
frequently are amenable to resolution by a licensing board based on its evaluation
of the thoroughness, sophistication, accuracy, and persuasiveness of the parties’
submissions. See Shearon Harris, CLI-01-11, 53 NRC at 386. In this instance,
given the technical sophistication of the CPUC (upon which SLOMFP relies for
its claims) and its continued, detailed oversight of PG&E’s financial situation, we
find its inability to provide us with any specific, concrete concern about PG&E’s
current cash flow vis a vis its proposed ISFSI insufficient to merit convening a
further evidentiary proceeding or to provide a basis for finding, on the record
before us, that PG&E lacks the requisite financial qualifications relative to ISFSI
costs during bankruptcy.

As to decommissioning costs, the concerns expressed about PG&E’s failure to
make a $10 million CPUC-authorized and collected payment to its decommission-
ing trust fund from rates and the Staff’s reminder that its ISFSI decommissioning
funds cannot come from DCPP decommissioning trust funds likewise are inade-
quate to trigger further evidentiary proceedings or to merit a finding that PG&E
lacks financial assurance relative to its Part 72 application. As PG&E makes clear,
the former issue is being dealt with in the CPUC’s ongoing Nuclear Decommis-
sioning Cost Triennial Proceeding, while the latter has been addressed by PG&E
in clarifying that, while ISFSI decommissioning funds are part of the overall
decommissioning collections and are maintained in DCPP decommissioning trust
funds, as an accounting matter the ISFSI decommissioning funds are segregated
from DCPP decommissioning funds. See PG&E Response at 16-17. Nor is the
purported uncertainty about a decommissioning fund transfer a relevant matter
here since it is a post-bankruptcy matter that can be dealt with in the context of
any license transfer proceeding.

Finally, on the matter of the May 15, 2003 motion requesting that the Board
take official notice of a newspaper article, the newspaper article information in
question does not meet the definition of matters that may be officially noticed in
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that it is not *‘ ‘a matter beyond reasonable controversy’ *’ and is not ‘‘ ‘capable
of immediate and accurate determination by resort to easily accessible sources of
indisputable accuracy.”’’ Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), CLI-91-2, 33 NRC 61, 75 (1991) (quoting Government of Virgin
Islands v. Gereau, 523 F.2d 140, 147 (3d Cir. 1975), cert. denied, 424 U.S.
917 (1976) (citations omitted)). Moreover, it is not apparent the information at
issue has any real connection to the matter before us, given the information has
no relevance to the ability of PG&E to fund ISFSI construction, operation, and
decommissioning during the time it is in a protected bankruptcy status.

III. CONCLUSION

Pursuant to 10 C.F.R. §2.1115, based on the record before us, we conclude
SLOMFP, the IGP, and the CEC have failed to demonstrate there is any genuine
and substantial dispute of fact or law that only can be resolved with sufficient
accuracy in an evidentiary hearing with respect to the SLOMFP contention TC-2
challenge to PG&E’s December 2001 application to construct and operate an
ISFSI at its DCPP. At the same time, we find that, notwithstanding its current
bankruptcy status, under the circumstances here PG&E has met its burden to
establish that it has the financial qualifications to carry out the activities outlined
in its pending Part 72 application by virtue of its ability to cover ISFSI-related
costs and expenses through rate recovery, cash on hand, or its substantial operating
revenues.

We thus having resolved the only outstanding matter at issue in this cause, we
terminate this proceeding.

For the foregoing reasons, it is, this fifth day of August 2003, ORDERED that:

1. The May 15, 2003 IGP/CEC motion to take official notice under 10 C.F.R.
§2.743(i)(1) is denied.

2. With respect to SLOMFP contention TC-2, PG&E’s Financial Qualifica-
tions Not Demonstrated, in accordance with 10 C.F.R. § 2.1115(b), because (a)
there is no genuine and substantial dispute of fact or law that only can be resolved
with sufficient accuracy by the introduction of evidence in an evidentiary hearing;
and (b) PG&E has met its burden to demonstrate in accordance with 10 C.F.R.
§ 72.22(e) that it has the financial qualifications to carry out the activities outlined
in its pending Part 72 application; and

3. There being no remaining disputed issues of fact or law requiring resolution
in an adjudicatory hearing and all issues in this proceeding having been resolved
in favor of granting the December 2001 PG&E Part 72 license application,
(a) the Staff is authorized to issue the license amendment requested by PG&E
immediately upon the completion of all NRC Staff license review activities and
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the requisite findings that all requirements necessary to issue the requested Part
72 ISFSI license have been met, see 10 C.F.R. §2.764(a); and (b) pursuant to
section 2.1115(a)(2), this proceeding is dismissed.

In accordance with 10 C.F.R. § 2.760, this decision will constitute the final
decision of the Commission forty (40) days from the date of issuance, or on
Monday, September 15, 2003, unless a petition for review is filed in accordance
with 10 C.F.R. § 2.786, or the Commission directs otherwise. Within fifteen (15)
days after service of this decision, any party may file a petition for review with
the Commission on the grounds specified in 10 C.F.R. § 2.786(b)(4). The filing of
a petition for review is mandatory for a party to have exhausted its administrative
remedies before seeking judicial review. Within ten (10) days after service of a
petition for review, any party to the proceeding may file an answer supporting
or opposing Commission review. The petition for review and any answers shall
conform to the requirements of 10 C.F.R. § 2.786(b)(2)-(3).

THE ATOMIC SAFETY AND
LICENSING BOARDY

G. Paul Bollwerk, III, Chairman
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 5, 2003

19 Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Applicant PG&E; (2) Intervenors SLOMFP; (3) SLOC, CPUC, CEC, ABCSD, and
the Diablo Canyon Independent Safety Committee; and (4) the Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

Ann Marshall Young, Chair
Dr. Richard F. Cole
Dr. Thomas S. Elleman

In the Matter of Docket No. 50-336-OLA-2
(ASLBP No. 03-808-02-OLA)

DOMINION NUCLEAR CONNECTICUT, INC.
(Millstone Nuclear Power Station,
Unit 2) August 18, 2003

In this license amendment proceeding under 10 C.F.R. Part 54, the Licensing
Board finds that the one contention submitted by Petitioner Connecticut Coalition
Against Millstone (CCAM) is not sufficiently supported to be admissible under
relevant rules and law, and dismisses the contention and terminates the proceeding.

RULES OF PRACTICE: CONTENTIONS

To intervene in an NRC proceeding, a petitioner must, in addition to demon-
strating standing, submit at least one contention meeting the requirements of 10
C.FR. §2.714(b), (d); the failure of a contention to comply with any one of
these requirements is grounds for dismissing the contention; and, pursuant to
section 2.714(b)(1), the failure of a petitioner to submit at least one admissible
contention is grounds for dismissing the petition. Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 333 (1999); Yankee
Atomic Electric Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235,
248 (1996); Arizona Public Service Co. (Palo Verde Nuclear Generating Station,
Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).
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RULES OF PRACTICE: CONTENTIONS

Because in prior years ‘‘licensing boards had admitted and litigated numerous
contentions that appeared to be based on little more than speculation,’’ the
Commission has made the contention rule ‘‘strict by design,”” Dominion Nuclear
Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001) (citing Duke Energy Corp. (Oconee Nuclear Station,
Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999)), and thus a petitioner
must do more than merely make unsupported allegations in proposed contentions.

RULES OF PRACTICE: CONTENTIONS

Petitioners must, in order to satisfy the requirements of the contention rule,
specifically state in their contentions the issues they wish to raise; provide support
in the form of expert opinion, document(s), and/or a fact-based argument; and
provide reasonably specific and understandable explanation of particular safety or
legal reasons to support its contentions. Millstone, CLI-01-24, 54 NRC at 359-60.

RULES OF PRACTICE: CONTENTIONS

The contention rule does not require a specific allegation or citation of a
regulatory violation, but a petitioner must, under 10 C.F.R. §2.714(b)(2)(iii),
either include references to the specific portion of the application the petitioner
disputes and the supporting reasons for each dispute, or, if a contention alleges
that an application fails to contain information on a relevant matter as required
by law, identify each failure and the supporting reasons for the petitioner’s belief.
Millstone, CLI-01-24, 54 NRC at 361-62.

RULES OF PRACTICE: CONTENTIONS

Petitioners must do more than submit ‘‘bald or conclusory allegation[s]’’ of
a dispute with the applicant; they must read the pertinent portions of the license
application, including the Safety Analysis Report and the Environmental Report,
state the applicant’s position and the petitioner’s opposing view, and explain
why they have a disagreement with the applicant. Millstone, CLI-01-24, 54
NRC at 358; Statement of Considerations (SOC) for Final 1989 Amendments to
Contention Rule, 54 Fed. Reg. 33,168, 33,170-71 (Aug. 11, 1989). A contention
will be dismissed if a petitioner sets forth no facts or expert opinion on which it
intends to rely to prove its contention, or if the contention fails to establish that a
genuine dispute exists between the intervenor and the applicant. 54 Fed. Reg. at
33,171.
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RULES OF PRACTICE: CONTENTIONS

A contention’s proponent, not the licensing board, is responsible for for-
mulating the contention and providing the necessary information to satisfy the
basis requirement of the rule. Statement of Policy on Conduct of Adjudicatory
Proceedings, CLI-98-12, 48 NRC 18, 22 (1998).

RULES OF PRACTICE: CONTENTIONS

Section 2.714(b)(2)(iii) requires, for issues arising under NEPA, that con-
tentions be based on the applicant’s environmental report; petitioners can amend
such contentions or file new contentions if there are data or conclusions in the
NRC draft or final environmental impact statement, environmental assessment,
or any supplements relating thereto, that differ significantly from the data or
conclusions in the applicant’s document.

RULES OF PRACTICE: CONTENTIONS

Section 2.714(d)(2)(ii) requires that a licensing board refuse to admit a con-
tention if, assuming the contention were proven, it would be of no consequence
in the proceeding because it would not entitle the petitioner to specific relief.

RULES OF PRACTICE: CONTENTIONS

Petitioner’s contention was found to be inadmissible because it did not present
any specific issue, supported by a basis stated with reasonable specificity to show
that a genuine dispute exists with regard to whether the application at issue meets
the requirements of 10 C.F.R. §50.67(b)(2), or whether the proposed changes
in technical specifications are appropriate in light of the requirements of either
section 50.67 or the rule on technical specifications, section 50.36; and because
it did not, as required under section 2.714, specifically or directly challenge or
controvert any particular part of the application with regard to any legal or factual
issue that would make a difference in the outcome of this proceeding, such that it
could be entitled to any relief in the proceeding.

RULES OF PRACTICE: CONTENTIONS

Although certain self-evident and ‘‘commonsense’’ circumstances that indi-
cated an increased potential for a release of radioactivity that might have offsite
consequences were found sufficient by the Board in LBP-03-3, 57 NRC 45
(2003), to show standing, under the principle that even minor radiological ex-
posures resulting from a proposed licensee activity can be enough to create the
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requisite injury in fact, these circumstances were not found to meet the more
stringent requirements to support an admissible contention. Mere allegation that
increased offsite releases or probability of consequences will be significant was
found inadequate to demonstrate with sufficient specificity a genuine issue of
law or fact, when Petitioner did not specifically or directly challenge whether
Applicant met relevant rule requirements, state with specificity how any increases
would occur, or raise any specific challenges to the Applicant’s dose calculations.

MEMORANDUM AND ORDER

(Ruling on Petitioner’s Supplemented Petition and Contention)

This proceeding involves a September 26, 2002, application of Dominion
Nuclear Connecticut, Inc. (Dominion), to amend the operating license for Mill-
stone Power Station, Unit No. 2, by changing certain technical specifications.
The proposed changes are based upon reanalysis of the limiting design basis
Fuel Handling Accident using an Alternative Source Term in accordance with 10
C.F.R. §50.67 and NRC Regulatory Guide 1.183. This application was among
those included in a November 2002 NRC ‘‘Biweekly Notice’’ regarding ‘‘Appli-
cations and Amendments to Facility Operating Licenses Involving No Significant
Hazards Considerations.”” 67 Fed. Reg. 68,728, 68,731 (Nov. 12, 2002). On
December 12, 2002, in response to this notice and Dominion’s application, the
Connecticut Coalition Against Millstone (CCAM) and the STAR Foundation, Inc.
(STAR) filed an ‘‘Amended Petition To Intervene and Request for Hearing.”” In
LBP-03-3, 57 NRC 45 (2003), this Licensing Board held that Petitioner CCAM
had standing to participate in this proceeding but that Petitioner STAR lacked
standing, and on June 5, 2003, the Licensing Board heard oral argument on
Petitioner CCAM’s March 10, 2003, Supplemented Petition and Contention. For
the reasons stated herein, we conclude that Petitioner CCAM’s contention is not
sufficiently supported to be admissible under relevant rules and law, and therefore
dismiss it and terminate this proceeding.

I. BACKGROUND

Dominion in its license amendment application requests approval of its ‘‘re-
analysis of the Millstone Unit No. 2 limiting design basis Fuel Handling Accidents
using a selective implementation of the Alternative Source Term (AST) method-
ology in accordance with 10 C.F.R. 50.67 and Regulatory Guide 1.183,”” and
approval of certain changes to the Technical Specifications (TSs) consistent with
that reanalysis. Dominion License Amendment Application (Letter, J. Alan
Price to U.S. Nuclear Regulatory Comm’n Document Control Desk, B18763,
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“‘Millstone Unit No. 2, License Basis Document Change Request (LBDCR)
2-18-02, Selective Implementation of the Alternative Source Term — Fuel Han-
dling Accident Analyses’’ (Sept. 26, 2002)), at 1 [hereinafter LAA]. Specifically,
Dominion requests amendments to TS 3.3.3.1, ‘‘Monitoring Instrumentation,
Radiation Monitoring’’; TS 3.3.4, ‘‘Instrumentation, Containment Purge Valve
Isolation Signal’’; TS 3.7.6.1, ‘‘Plant Systems, Control Room Emergency Ven-
tilation System’’; TS 3.9.4, ‘‘Refueling Operations, Containment Penetrations’’;
TS 3.9.8.1, ‘‘Refueling Operations, Shutdown Cooling and Coolant Circulation
— High Water Level’’; TS 3.9.8.2, ‘‘Refueling Operations, Shutdown Cooling
and Coolant Circulation — Low Water Level’’; and TS 3.9.15, ‘‘Refueling
Operations, Storage Pool Area Ventilation System.’’ Id.

As noted by Staff Counsel, the LAA is based on a 1999 amendment of NRC
regulations, permitting nuclear power plant licensees ‘‘to voluntarily replace the
traditional source term['] used in design basis accident analyses with alternative
source terms.”’ Final Rule, ‘‘Use of Alternative Source Terms at Operating
Reactors,”” 64 Fed. Reg. 71,990 (Dec. 23, 1999); see NRC Staff’s Response to
Amended Petition To Intervene and Request for Hearing Filed by [CCAM] and
[STAR] (Jan. 2, 2003), at 2-3. The new *‘Alternative Source Term’’ rule, codified
at 10 C.F.R. § 50.67, permits utilities with nuclear power plant operating licenses
to replace the prior, 1962-era source term in their licenses with a revised one. 64
Fed. Reg. at 71,990-92. Under the new rule, at 10 C.F.R. § 50.67(b), certain dose
limits — specifically, those to (1) individuals located at any point on the boundary
of the exclusion area for any 2-hour period following the onset of the postulated
fission product release, (2) individuals located at any point on the outer boundary
of the low population zone exposed to the radioactive cloud resulting from the
release, and (3) persons working in the control room under accident conditions
— are stated in terms of single total effective dose equivalents (TEDEs). This
approach replaces that used in the original design basis for operating reactors, the
terms of which provided for two different doses, one to the whole body and the
other to the thyroid. See 64 Fed. Reg. at 71,992-93; see also 10 C.F.R. § 100.3
(2003), defining ‘‘Exclusion area’’ and ‘‘Low population zone.”’

This Licensing Board has ruled, as indicated above, that Petitioner CCAM
established standing to participate in this proceeding, but found that Petitioner
STAR did not establish standing and dismissed it from the proceeding. LBP-
03-3, 57 NRC at 60-63. On March 10, 2003, CCAM filed its one contention
in this proceeding. Petitioner, [CCAM], Supplemented Petition and Contention

!'Source term refers to the fission product release from the reactor core into containment resulting
from a design basis accident. It is ‘‘characterized by the composition and magnitude of the radioactive
material, the chemical and physical properties of the material, and the timing of the release from the
reactor core. The accident source term is used to evaluate the potential radiological consequences of
design-basis accidents.”” 64 Fed. Reg. at 71,991.
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(March 10, 2003) [hereinafter Contention]. In its contention, CCAM challenges
Dominion’s proposed changes to TSs that would modify requirements regarding
containment closure and spent fuel pool area ventilation during movement of
irradiated fuel assemblies in containment and in the spent fuel pool area, allow
containment penetrations including the equipment door and personnel airlock
door to be left open under administrative control, and eliminate requirements for
automatic closure of containment purge during Mode 6 fuel movement, as well
as the deletion of TSs associated with storage pool area ventilation. Contention at
1-2.

Dominion and the NRC Staff filed answers to CCAM’s contention on March 31,
2003. Answer of Dominion Nuclear Connecticut, Inc. to [CCAM] Supplemented
Petition and Contention (March 31, 2003) [hereinafter Dominion Answer]; NRC
Staff’s Answer Opposing Contention Filed by [CCAM] (March 31, 2003) [here-
inafter Staff Answer]. Thereafter, as indicated above, on June 5, 2003, the
Licensing Board heard oral argument on Petitoner’s contention. Finally, on
June 20, 2003, Dominion filed an Affidavit of William J. Eakin and certain
dose calculations as discussed in oral argument, which we address below. See
Letter from David A. Repka, Counsel for Dominion Nuclear Connecticut, Inc., to
Licensing Board (June 20, 2003).

II. ANALYSIS

A. Standards for Admissibility of Contentions

To intervene in an NRC proceeding, a Petitioner must, in addition to demon-
strating standing, submit at least one contention meeting the requirements of 10
C.FR. §2.714(b), (d). Duke Energy Corp. (Oconee Nuclear Station, Units 1,
2, and 3), CLI-99-11, 49 NRC 328, 333 (1999); Yankee Atomic Electric Co.
(Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 248 (1996). As we have
previously noted, the standards that licensing boards must apply in ruling on the
admissibility of contentions, and that we apply in ruling on CCAM’s contention,
are defined at 10 C.F.R. § 2.714(b), (d). The failure of a contention to comply with
any one of these requirements is grounds for dismissing the contention, Arizona
Public Service Co. (Palo Verde Nuclear Generating Station, Units 1, 2, and 3),
CLI-91-12, 34 NRC 149, 155-56 (1991), and, pursuant to section 2.714(b)(1), the
failure of a petitioner to submit at least one admissible contention is grounds for
dismissing the petition.

The Commission, in an earlier case involving CCAM and Dominion, has
stated that the ‘‘contention rule is strict by design,”” having been ‘‘toughened

.. in 1989 because in prior years ‘licensing boards had admitted and litigated
numerous contentions that appeared to be based on little more than speculation.’ >’
Dominion Nuclear Connecticut, Inc. (Millstone Nuclear Power Station, Units 2
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and 3), CLI-01-24, 54 NRC 349, 358 (2001) (citing Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 334 (1999)).

Thus, a petitioner must do more than merely make unsupported allegations.
Contentions must specifically state the issues a petitioner wishes to raise and,
in addition to providing support in the form of expert opinion, document(s),
and/or a fact-based argument, a petitioner must provide reasonably specific and
understandable explanation and reasons to support its contentions. If a petitioner
in a contention ‘‘fail[s] to offer any specific explanation, factual or legal, for
why the consequences [the petitioner fears] will occur,”” the requirements of the
contention rule are not satisfied. Millstone, CLI-01-24, 54 NRC at 359. ‘‘An
admissible contention must explain, with specificity, particular safety or legal
reasons requiring rejection of the contested [licensing action].”” Id. at 359-60
(emphasis added). The contention rule does not require ‘‘a specific allegation or
citation of a regulatory violation,”’ id. at 361, but a petitioner is obliged, under
10 C.F.R. § 2.714(b)(2)(iii), either to ‘include references to the specific portions
of the application . . . that the petitioner disputes and the supporting reasons for
each dispute,”” id. (emphasis added), or, if a contention alleges that an application
““fails to contain information on a relevant matter as required by law,”’ id., to
identify ‘‘each failure and the supporting reasons for the petitioner’s belief.”” Id.
(emphasis added); see Millstone, 54 NRC at 361-62.

The Statement of Considerations (SOC) for the final 1989 rule amendments,
54 Fed. Reg. 33,168 (Aug. 11, 1989), also provides elucidation in interpreting
and applying the contention requirements, guidance that is entitled to ‘‘special
weight’” under the authority of Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-900, 28 NRC 275, 290-91 (1988), review declined,
CLI-88-11, 28 NRC 603 (1988). In the SOC the Commission stated that a
“‘contention will be dismissed if [a petitioner] sets forth no facts or expert opinion
on which it intends to rely to prove its contention, or if the contention fails to
establish that a genuine dispute exists between the intervenor and the applicant,”’
and that petitioners must do more than submit ‘‘bald or conclusory allegation[s]’’
of a dispute with the applicant. 54 Fed. Reg. at 33,171. They must ‘‘read the
pertinent portions of the license application, including the Safety Analysis Report
and the Environmental Report, state the applicant’s position and the petitioner’s
opposing view,”” Millstone, CLI-01-24, 54 NRC at 358 (citing 54 Fed. Reg. at
33,170), and ‘‘explain[ ] why they have a disagreement with [the applicant].”” 54
Fed. Reg. at 33,171.

In addition, according to the Commission’s 1998 Statement of Policy on Con-
duct of Adjudicatory Proceedings, a ‘‘contention’s proponent, not the licensing
board, is responsible for formulating the contention and providing the necessary
information to satisfy the basis requirement’’ of the rule. CLI-98-12, 48 NRC 18,
22 (1998).
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To summarize, a contention must:

(A) under section 2.714(b)(2), consist of a specific statement of the issue of law
or fact the petitioner wishes to raise or controvert; and

(B) under subsection 2.714(b)(2)(i), be supported by a brief explanation of
the factual and/or legal basis or bases of the contention, which goes beyond mere
allegation and speculation, is not open-ended, ill-defined, vague, or unparticularized,
and is stated with reasonable specificity; and

(C) under subsection 2.714(b)(2)(ii), include a statement of the alleged facts or
expert opinion (or both) that support the contention and on which the petitioner
intends to rely to prove its case at a hearing, which must also be stated with
reasonable specificity; and

(D) also under subsection 2.714(b)(2)(ii), include references to those specific
sources and documents of which the petitioner is aware and on which the petitioner
intends to rely to establish the facts it alleges and/or the expert opinion it offers,
which must also be stated with reasonable specificity and, at a minimum, consist of a
fact-based argument sufficient to demonstrate that an inquiry in depth is appropriate,
and illustrate that the petitioner has examined the publicly available documentary
material pertaining to the facility(ies) in question with sufficient care to uncover any
information that could serve as a foundation for a specific contention; and

(E) under subsection 2.714(b)(2)(iii), provide sufficient information to show
that a genuine dispute exists with the applicant on a material issue of law or fact
(i.e., a dispute that actually, specifically, and directly challenges and controverts the
application, with regard to a legal or factual issue, the resolution of which ‘‘would
make a difference in the outcome of the licensing proceeding’’), 54 Fed. Reg. at
33,172), which includes either:

(1) references to the specific portions of the application (including the appli-
cant’s environmental report and safety report) that the petitioner disputes and
the supporting reasons for each dispute, or

(2) if the petitioner believes that the application fails to contain information on
a relevant matter as required by law, the identification of each failure and the
supporting reasons for the petitioner’s belief; . . . .

See Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba
Nuclear Station, Units 1 and 2), LBP-02-4, 55 NRC 49, 67-68 (2002); see also

LBP-03-3, 57 NRC at 64.
Also, as indicated in the text of subsection 2.714(b)(2)(iii), for issues arising

under NEPA, contentions must be based on the applicant’s environmental report,
and the petitioner can amend such contentions or file new contentions °‘if
there are data or conclusions in the NRC draft or final environmental impact
statement, environmental assessment, or any supplements relating thereto, that
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differ significantly from the data or conclusions in the applicant’s document.”’
And finally, under subsection 2.714(d)(2)(ii), in ruling on a contention a licensing
board must refuse to admit a contention if, assuming the contention were proven,
it would be of no consequence in the proceeding because it would not entitle the
petitioner to specific relief.

B. CCAM Contention

CCAM in its one contention states as follows:

The amendment involves the potential of significant increase in the amounts of
radiological effluents that may be released offsite and thus the amendment involves
an adverse impact on the public health and safety.

Contention at 3. Another part of the contention, challenging the Staff’s ‘“No
Significant Hazards Consideration’’ determination, was effectively withdrawn at
oral argument. Tr. 30, 97-99.

As basis for its contention, CCAM notes that the proposed changes involved
in the LAA ‘“‘modify certain containment closure and spent fuel pool ventilation
requirements during fuel movement operations that would allow doors and other
penetrations to remain open under administrative control and eliminate require-
ments for automatic closure of openings,”’ citing 67 Fed. Reg. 68,728, 68,731
(Nov. 12, 2002), and asserts that,

[i]f in such fuel movement operations, containment penetrations are left open, rather
than having automatic and other closing functions operable or in effect, in the event
of an accident and in routine operations there is a greater likelihood of a release of
radioactivity that might have an impact on those who live nearby the site.

Contention at 3-4. Further, CCAM asserts that, ‘‘[i]f a fuel handling accident
occurs during refueling, and the containment door is left open, more radioac-
tivity will escape the containment than if the doors were closed’’; that a “‘fuel
handling accident involving spent fuel entails an increased potential for offsite
consequences’’; and that ‘‘[t]herefore, the proposed changes do not meet the
criteria for categorical exclusion set forth in 10 C.F.R § 51.22(c)(9)....”” Id. at 4.

In its Statement of Facts, CCAM gives various examples of proposed changes
to the TSs that ‘‘modify requirements regarding containment closure and spent
fuel area ventilation during movement of irradiated fuel assemblies in containment
and in the spent fuel pool area.”” Id. These include changes: to TSs 3.3.3.1 and
3.3.4 such that ‘‘the revised Fuel Handling Accident (‘FHA”) Inside Containment
Analysis no longer assumes automatic closure of the containment purge valve
during a FHA inside containment involving increasing airborne radioactivity
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levels’ but rather ‘‘assumes the containment purge valve remains open’’; to TS
3.9.4 such that ‘‘containment penetrations need not be closed if closure would
represent a significant radiological hazard to the personnel involved’’; and to
TS 3.3.3.1 that would eliminate the spent fuel storage area ventilation system
automatic isolation signal. Id. at 4-5. Asserting that the modifications *‘substitute
yet unsubmitted and unreviewed administrative controls for presently credited
automatic penetration closure and in the spent fuel pool area,”” CCAM says
that, ‘‘[a]t the same time, the modifications obviate existing requirements to
prevent leakage of radioactive effluent from containment to the environment
should radiation levels be deemed too hazardous for personnel.”’ Id. at 5 (citing
LAA, Attach. 2 at 8). According to CCAM, such leakage ‘‘will be channeled
to the environment without mitigation as required under existing Technical
Specifications.”” Contention at 4-5.

Moreover, CCAM asserts as fact, ‘‘[a] fuel handling accident involving spent
fuel entails an increased potential for offsite consequences’’ that can be ‘‘severe
and indeed catastrophic.”” Based on these assertions of fact, CCAM argues that
the proposed amendment ‘‘involves potential significant increase in the amounts
of radiological effluents that may be released offsite’” and therefore involves an
“‘adverse impact on the public health and safety.”” Id. at 5.

The documents and sources on which CCAM relies are the LAA, including
attachments and references; LBP-03-3; an otherwise-unidentified ‘‘October 2000
report prepared by Sandia National Laboratories for the [NRC] on the potential
consequences of a spent fuel pool accident’’; and ‘‘[s]uch additional sources and
documents as are a matter of public record and as may be disclosed in discovery
in these proceedings.’’ Id.

CCAM disputes the Applicant’s assertions that the proposed changes are
‘‘safe, meet the criteria for categorical exclusion,”” and ‘‘do not involve an
adverse impact on public health and safety,”” citing a Dominion cover letter
dated September 26, 2002, at 1-4, and documents referenced therein. Contention
at 7. According to CCAM, the proposed changes do not protect the public
health and safety and hence are not safe, and ‘‘[i]n the event of a FHA, with
a containment penetration open, if the level of airborne radiation is too severe
to enable personnel to carry out the substitute administrative controls to prevent
venting to the environment, the impact to the surrounding area will be adverse.”’
Id. In addition, CCAM asserts, the proposed changes ‘‘compromise 10 C.F.R.
§50.92(c) criteria,”’ and involve ‘‘a significant increase in the probability of
consequences of an accident previously evaluated.”” Id. (citing LAA, Attach. 3
at 1-4). Indeed, CCAM states, ‘‘an increased risk of increase in dose at the site
boundary or to control room personnel is acknowledged by the Licensee.”” Id.
(citing LAA, Attach. 3 at 2).

CCAM relies on this Board’s statement in LBP-03-3 that ‘‘if a fuel handling
accident occurs during refueling, and the containment door is left open, common

LERNY3
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sense indicates that more radioactivity is going to escape the containment than
if the doors were closed.”” Contention at 7; see LBP-03-3, 57 NRC at 61.
CCAM asserts that the proposed changes involve a ‘‘significant reduction in
the margin of safety.”” Comparing current provisions for automatic closure
during an FHA to a situation in which the radiation levels become ‘‘too severe
— a not at all unlikely event,”” CCAM asserts that the latter situation would
‘‘automatically render[ | nugatory’’ the proposed administrative controls under
the LAA such that ‘‘the Licensee will not be faulted for not closing the penetration
during the FHA.”” Id. at 8. In addition, CCAM claims, the proposed changes
“‘increase the risk of significant increase in the amount of radiation that may be
released off-site,”” entail ‘risk of a significant increase in individual or cumulative
occupational radiation exposure such as at the containment penetrations where
personnel would be called upon to manually close doors which had theretofore
been required to close automatically,”” and would permit the Licensee ‘‘to make
its own judgment call as to what degree of severity to subject its personnel to
under serious accident conditions to carry out what had theretofore been required
to be performed automatically and mechanically.”’ Id.

CCAM asserts that through such mechanisms as doors that would be permitted
to be open, the proposed changes * ‘subject the public to a greater risk of exposure to
and adverse effect from radiological emissions which escape to the environment,”’
and argues that ‘‘the application is replete with references to as yet unsubmitted
administrative controls, the absence of which precludes meaningful analysis of
the merits of the application. Id. at 9 (citing LAA, Attach. 1 at 18, 20; LAA,
Attach. 2 at 3,6, 7, 8, 9, 14, 15).

Finally, CCAM argues in its written submission that its contention, ‘‘if proven,
would be of consequence in the proceeding because it would entitle the petitioner
to specific relief’” in the form of denying the LAA, or, again citing this Board in
LBP-03-3, disallowing the proposal to leave open penetrations. /d.

C. Dominion Answer

Dominion argues that CCAM’s proposed contention *‘lacks a basis sufficient
to demonstrate a genuine dispute,’’ that it ‘‘would not entitle CCAM to any relief
in this proceeding,”” and that, ‘‘[a]ccordingly, the proposed contention is not
admissible and the request for hearing should be denied.”” Dominion Answer
at 1. It argues further, relying on the principle that an ‘‘intervenor must do
more than submit ‘bald or conclusory allegation[s]” of a dispute,”” that he or
she must ‘‘allege with particularity (1) that an applicant is not complying with a
specified regulation, or (2) the existence and detail of a substantial safety issue
on which the regulations are silent’’; that ‘‘[i]n the absence of an allegation of a
‘regulatory gap,’ the failure to allege a violation of the regulations or an attempt to
advocate stricter requirements than those imposed by NRC regulations will result
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in a rejection of the contention’’; and that a licensing board ‘‘is not to accept
uncritically the assertion that a document or other factual information or an expert
opinion supplies the basis for a contention.”” Id. at 6-7 (citing Dominion Nuclear
Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24,
54 NRC 349, 358 (2001) (citing 54 Fed. Reg. at 33,170-71); Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-82-106, 16 NRC
1649, 1656 (1982); Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage
Installation), LBP-98-7, 47 NRC 142, 181 (1998); Yankee Atomic Electric Co.
(Yankee Nuclear Power Station), LBP-96-2, 43 NRC 61, 90, rev’d in part on
other grounds, CLI-96-7, 43 NRC 235 (1996)).

With regard to its reanalysis underlying its LAA, Dominion states that it applies
only to Millstone ‘‘design basis fuel handling accidents postulated during fuel
movements in the containment building and in the spent fuel pool building,”” done
“‘only while the reactor is in Mode 6 (refueling mode) or in a defueled condition,’’
and that the reanalysis ‘ ‘supports reductions in administrative burdens related only
to fuel movements, as described in the Application.”” Dominion Answer at 3.
Dominion argues that the reanalysis ‘‘does not involve any physical modifications
to the plant equipment, alter the flowpath or the methods of processing and
disposal of radioactive waste or byproducts, or increase the type and amounts
of effluents that may be released off-site,”” id. (citing LAA, Cover Letter at 2,
Attach. 2 at 16), but does ‘‘incorporate|[ ] revised assumptions regarding available
equipment,” which it contends is ‘‘[c]onsistent with the very purpose of 10
C.F.R. §50.67"’ and has ‘‘the objective of eliminating unnecessary regulatory or
administrative burdens.”” Dominion Answer at 4.

According to Dominion, its reanalysis supports the proposed changes by
demonstrating ‘‘that the radiological consequences of a fuel handling accident
inside containment — including postulated control room doses and doses at the
exclusion area and low population zone boundaries — will be within the limits of
10 C.F.R. § 50.67, Reg Guide 1.183, and 10 C.F.R. Part 100 without taking credit
for containment boundaries and certain equipment or automatic actions presently
governed by the Millstone TS[s],”” and *‘that the radiological consequences of a
fuel handling accident outside containment (in the spent fuel pool building) will be
within the applicable regulatory limits without taking credit for any containment
or filtration of accident releases by the spent fuel building and ventilation system.”’
Id. at 4-5 (emphasis in original) (citing Application, Attachs. 2, 4, 5). Certain
features, Dominion says, ‘‘are no longer required to be included in TS because
they are not credited in the revised accident re-analysis,”” but it has nonetheless
in its application described certain administrative controls that will be established
‘‘to reduce radiological consequences further below regulatory limits,”” but which
“‘are not assumed in the analysis, are not required to meet the regulatory limits,
and are proposed only as a defense-in-depth measure to further reduce postulated
accident doses.”” Dominion Answer at 5-6.
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In light of the preceding, Dominion contends that CCAM has merely reiterated
conclusory assertions made in its original filing, and has not provided ‘‘any
meaningful technical basis on which to conclude that there is a genuine dispute.”’
Dominion Answer at 8-9. Dominion argues that, while the ‘‘common sense’’
supposition that CCAM relies on from LBP-03-3 might be sufficient for a showing
of standing, it is insufficient for an admissible contention, and CCAM has offered
no basis for such a conclusion. Dominion Answer at 9-10 (citing LBP-03-3, 57
NRC at 61; Millstone, CLI-01-24, 54 NRC at 359).

Nor, Dominion argues, has CCAM in any way asserted, much less provided a
basis for an assertion, that the DNC alternative source term accident reanalyses
are in error. Dominion Answer at 10 (citing LAA, Attach. 1, Tables 6, 8).
Moreover, according to Dominion, CCAM has failed to provide a basis for the
assertion that there will be significant increases in radiological effluents; failed
to engage the ‘‘fundamental conclusion’’ that, as assertedly demonstrated by the
alternative source term analyses in the LAA, even with the associated changes
in operational controls, there will be no increased offsite accident consequences;
and failed to allege where and how the LAA fails to meet regulatory standards.
Dominion Answer at 11.

In support of its argument to the effect that CCAM’s contention, even if
proven, would be of no consequence in the proceeding because it would not
entitle the Petitioner to specific relief, Dominion asserts that, without any basis
to challenge the accident analyses or demonstrate a significant safety issue, there
is no regulatory basis for the relief sought by CCAM of disallowing leaving
penetrations open during fuel movements. Id. at 12. In addition, Dominion
argues, the contention does not meaningfully challenge the criteria for requiring
technical specifications under 10 C.F.R. § 50.36. Id. at 12-13 (citing 64 Fed. Reg.
at 71,992; Private Fuel Storage, LBP-98-7, 47 NRC at 180; LAA, Attach. 2, at
12-15).

Dominion also asserts that CCAM has shown no connection between the LAA
at issue and the Sandia study it cites because the study in question ‘‘pertains to
beyond-design-basis spent fuel pool events and does not address design basis fuel
handling events’’ such as are addressed in its LAA, and argues that CCAM *‘has
not made any specific, affirmative demonstration of environmental impacts from
the proposal’’ that would warrant preparation of an environmental assessment
(EA) or environmental impact statement (EIS) and thus meet the ‘‘categorical
exclusion’’ criteria of 10 C.F.R. §51.22(c)(9). Dominion Answer at 13-19.
Finally, Dominion argues that CCAM is in effect impermissibly challenging
postulated releases or accident doses that are within NRC regulatory limits in
its assertions that the proposed changes involved in the LAA would ‘‘adversely
affect the public health and safety.”’ Id. at 19-20.
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D. NRC Staff Answer

The Staff asserts among other things that CCAM does not allege that the
requested license amendment if granted would result in any violation of an NRC
regulation or that CCAM’s concern is not covered by an NRC regulation, nor
does CCAM dispute Dominion’s statement that the proposed license amendment
will comply with section 50.67. Staff Answer at 6. In addition, the Staff argues
that CCAM has not pointed to any particular part of the LAA that supports its
position, or to any part of the Sandia report, nor does it offer any explanation of
how the report is relevant or cite any part of it as supporting its argument. Id. at
7-8.

With regard to CCAM’s reference to ‘such additional sources and documents
as are a matter of public record and as may be disclosed in discovery in these
proceedings, the Staff suggests that this runs counter to the Commission’s inter-
pretation of section 2.714(b) as ‘‘preclud[ing] a contention from being admitted
where an intervenor has no facts to support its position and where the intervenor
contemplates using discovery or cross-examination as a fishing expedition which
might produce relevant facts.”” Id. at 8-9 (citing Duke Energy Corp. (Oconee
Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 NRC 328, 335 (1999); Duke
Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station,
Units 1 and 2), CLI-02-28, 56 NRC 373, 387 (2002); and Final Rule, ‘‘Rules
of Practice for Domestic Licensing Proceedings — Procedural Changes in the
Hearing Process,”” 54 Fed. Reg. 33,168, 33,171 (Aug. 11, 1989)).

Finally, the Staff argues, Petitioner CCAM has not demonstrated the existence
of a genuine dispute on a material issue of fact or law, by virtue of its failure
to provide any factual or scientific information, expert opinion, or supporting
documents that produce some doubt about the adequacy of a specified portion of
the applicant’s documents — personal opinion and mere speculation not being
sufficient to demonstrate such a ‘‘genuine dispute.”” Id. at 9 (citing Florida
Power and Light Co. (Turkey Point Nuclear Generating Plant, Units 3 and 4),
LBP-90-16, 31 NRC 509, 521 (1990); Yankee Atomic Electric Co. (Yankee
Nuclear Power Station), CLI-96-7, 43 NRC 235, 267 (1996); Georgia Institute
of Technology (Georgia Tech Research Reactor, Atlanta, Georgia), LBP-95-6, 41
NRC 281, 304, vacated in part and remanded on other grounds, CLI-95-10, 42
NRC 1, aff’d in part, CLI-95-12, 42 NRC 111 (1995)).

E. Oral Argument

In oral argument, CCAM stated through counsel that its position is that
Dominion’s application is ‘‘counter to the purpose of the NRC in establishing
the alternate source term approach,”’ noting a statement from an NRC document
relating to the alternative source term to the effect that the NRC did not intend
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to approve any source term that is not of the same level of quality as the source
terms in NUREG-1465. Tr. 8-10; see also SECY 99-240, ‘‘Final Amendments
to 10 CFR Parts 21, 50, and 54 and Availability for Public Comment of Draft
Regulatory Guide DG-1081 and Draft Standard Review Plan Section 15.0.1
Regarding Use of Alternative Source Terms at Operating Reactors,”” Oct. 5,
1999. CCAM Counsel also referred to a document filed by Dominion on June 2,
2003, containing a response to a Request for Additional Information (RAI) from
the NRC Staff, seeking clarification of what Dominion meant by the statement,
““if it is determined that closure of all containment penetrations would represent
a significant radiological hazard to the personnel involved, the decision may
be made to forgo the closure of the affected penetration(s).”” Tr. 13-14; LAA,
Attach. 1 at 1. In this document, Dominion responded that the qualification of the
30-minute closure provision was ‘‘prudent . . . given that analysis of the design
basis fuel handling accident shows that closure is not required to assure that doses
are within applicable limits,”” and also, among other things, that the ‘‘radiological
analysis of a fuel handling accident in containment did not credit containment
closure within 30 minutes.”’ Id.

With respect to the Sandia study not being relevant to design basis accidents,
CCAM Counsel argued that possible revision of standards and requirements
relating to design basis accidents in light of the events of September 11, 2001,
suggests that such terrorism issues should be taken into account in this proceeding.
Tr. 18-25. Counsel also, among other arguments, contended that Dominion has
not adequately examined or established that the public will not be exposed to
an ‘‘enhanced risk’’ as a result of the LAA, and that the primary basis for the
challenge is the ‘obvious potential for unexpected occurrences which would lead
to releases that would violate the rules,”” along with the ‘‘removal of a barrier that
logic dictates should not be removed.”” Tr. 37-44.

In response to the CCAM argument that the LAA is counter to the NRC
purpose in the rule, as well as to CCAM’s questioning of Dominion’s motivation
in seeking the license amendment, see Tr. 28-30, Dominion Counsel quoted from
the Statement of Considerations for the rule, as follows:

The NRC concluded that some licensees may wish to use an alternative source term
in analyses to support operational flexibility and cost-beneficial licensing actions in
that some of these applications could provide concomitant improvements in overall
safety and in reduced occupational exposure.

Tr. 47; 64 Fed. Reg. at 71,992.

With regard to CCAM’s reference to NUREG-1465, Dominion Counsel point-
ed out that it is the basis for the source term reflected in Regulatory Guide
1.183 and also for that utilized in Dominion’s application. Tr. 50. Regarding
the questioned RAI response, Dominion Counsel explained that, applying the
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alternative source term, taking ‘‘no credit whatsoever in either the containment
or the spent fuel area or spent fuel building for containment closure or for
spent fuel area boundary closure,”” and assuming ‘‘the entire source term of the
design basis fuel handling event is released to the public,”” the releases at both
the low population zone boundary and the exclusion area boundary are ‘‘within
NRC requirements.”” Tr. 51. Dominion has nonetheless adopted additional
administrative controls as an ‘‘added protection,”” in order ‘‘to keep the doses
even lower’” and ‘‘in recognition that beyond design basis things are at least a
hypothetical possibility,”” according to counsel. Therefore, Counsel argued, the
qualification on the administrative control is prudent in the sense of not needing
the control when it would cause a worker ‘undue harm,’’ but Dominion has still,
in response to the RAI, established criteria for when the qualification would be
implemented. Tr. 51-54. In addition, Counsel asserted, CCAM has not provided
any specific basis for its allegation of ‘‘unexpected conditions.”” Id. at 54.

Finally, among other arguments, see Tr. 54-61, Dominion called the alternative
source term a ‘‘good example of [the] philosophy of realistic conservatism’’ that
has been described by NRC Chairman Nils Diaz, which takes advantage of
recent advances in technology; and noted that even under the current TSs, the
containment personnel hatch can be open during fuel handling ‘‘to be closed
within 10 minutes in the event of a fuel handling accident.”” Tr. 58-60.

During oral argument Staff Counsel provided clarification of various points in
dispute as well as regarding Staff action relating to the LAA, and responded to
various arguments of CCAM relating to safety and dose issues. Tr. 93-143.

L]

F. Dominion Additional Dose Calculations

After oral argument, at the request of the Board, Tr. 78-81, 160, Dominion
submitted additional information, ‘‘comparing four cases of a postulated design
basis fuel handling accident inside containment at Millstone Unit 2, utilizing an
Alternative Source Term (AST),”” and calculating offsite doses, for the Exclusion
Area Boundary (EAB) and the Low Population Zone (LPZ). Eakin Aff. at 1, { 3.
(Mr. William Eakin is a ‘‘supervisor of radiological engineering employed by
Dominion.”” Tr. 6.) According to these calculations, using the AST in each and
stating doses in terms of Total Effective Dose Equivalent (TEDE), the following
results are reported: (1) assuming the current TSs (which allow the personnel
hatch to be open under administrative control and closed at 10 minutes) and
150 hours of fuel decay prior to fuel movement (stated to be consistent with
current and proposed TSs, both of which allow fuel movement only after 150
hours of decay), the dose at the EAB and LPZ would be 0.3483 and 0.04567 rem,
respectively; (2) assuming no credit for the administrative controls in the proposed
TSs (with the entire FHA source term released over 2 hours), in accordance with
the guidance of Reg. Guide 1.183, and 150-hour fuel decay, the dose at the
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EAB and LPZ would be 0.7942 and 0.1042 rem, respectively; (3) assuming the
proposed TSs (with containment penetrations open under administrative control
and closed at 30 minutes) and 150-hour fuel decay, the dose at the EAB and LPZ
would be 0.6539 and 0.08576 rem, respectively; (4) assuming no credit for the
administrative controls in the proposed TSs (with the entire FHA source term
released over 2 hours) and also assuming only 72-hour fuel decay for conservatism
(as in the Application Analysis), the dose at the EAB and LPZ would be 1.132
and 0.1485 rem, respectively. Dominion Nuclear Connecticut Supplemental Dose
Calculations — Alternative Source Term Millstone Unit 2 (June 19, 2003), at 1.
(The Application actually rounds the results in Case 4 and lists the respective
doses as 1.2 and 0.15 rem. Id. at 2, {5.)

It is also pointed out in the materials filed June 20 that the dose criterion
provided in Reg. Guide 1.183 is 6.3 rem for design basis fuel handling accidents,
a “‘small fraction’’ of the 25-rem TEDE dose limit prescribed in 10 C.F.R. § 50.67.
Id. at 2, 8. Affiant Eakin suggests the most relevant comparison of what will be
changed if the proposed TSs are implemented is that between cases (1) (current
TSs) and (3) (proposed TSs), and that comparing cases (2) and (3) ‘‘shows the
effect of adopting the proposed [TSs]/administrative controls as defense-in-depth
to further mitigate postulated releases below the regulatory limit.”” Eakin Aff. at
2,q4.

G. Board Ruling on Petitioner’s Contention

As indicated above, the rule governing revision of the source term and use of
an alternative source term is 10 C.F.R. § 50.67. This section provides as follows:

§ 50.67 Accident source term.

(a) Applicability. The requirements of this section apply to all holders of operating
licenses issued prior to January 10, 1997, and holders of renewed licenses under
part 54 of this chapter whose initial operating license was issued prior to January 10,
1997, who seek to revise the current accident source term used in their design basis
radiological analyses.

(b) Requirements. (1) A licensee who seeks to revise its current accident source
term in design basis radiological consequence analyses shall apply for a license
amendment under §50.90. The application shall contain an evaluation of the
consequences of applicable design basis accidents! previously analyzed in the safety
analysis report.

(2) The NRC may issue the amendment only if the applicant’s analysis demonstrates
with reasonable assurance that:

(i) An individual located at any point on the boundary of the exclusion area for any
2-hour period following the onset of the postulated fission product release, would
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not receive a radiation dose in excess of 0.25 Sv (25 rem)? total effective dose
equivalent (TEDE).

(i) An individual located at any point on the outer boundary of the low population
zone, who is exposed to the radioactive cloud resulting from the postulated fission
product release (during the entire period of its passage), would not receive a radiation
dose in excess of 0.25 Sv (25 rem) total effective dose equivalent (TEDE).

(iii)) Adequate radiation protection is provided to permit access to and occupancy
of the control room under accident conditions without personnel receiving radiation
exposures in excess of 0.05 Sv (5 rem) total effective dose equivalent (TEDE) for
the duration of the accident.

[64 FR 72001, Dec. 23, 1999]

! The fission product release assumed for these calculations should be based upon a major
accident, hypothesized for purposes of design analyses or postulated from considerations of
possible accidental events, that would result in potential hazards not exceeded by those from
any accident considered credible. Such accidents have generally been assumed to result in
substantial meltdown of the core with subsequent release of appreciable quantities of fission
products.

2The use of 0.25 Sv (25 rem) TEDE is not intended to imply that this value constitutes an
acceptable limit for emergency doses to the public under accident conditions. Rather, this 0.25
Sv (25 rem) TEDE value has been stated in this section as a reference value, which can be used
in the evaluation of proposed design basis changes with respect to potential reactor accidents
of exceedingly low probability of occurrence and low risk of public exposure to radiation.

64 Fed. Reg. at 72,001-02.

We find that, although Petitioner CCAM raised a concern that was sufficient
to demonstrate standing in this proceeding, see generally LBP-03-3, it has
not presented any specific issue, supported by a basis stated with reasonable
specificity, to show that a genuine dispute exists with regard to whether the
application at issue meets the requirements of 10 C.F.R. § 50.67(b)(2), or whether
the proposed changes in technical specifications are appropriate in light of the
requirements of either section 50.67 or the rule on technical specifications, 10
C.F.R. § 50.36. Nor, we find, has the Petitioner, under the contention requirements
of 10 C.F.R. §2.714, specifically or directly challenged or controverted any
particular part of the application with regard to any legal or factual issue that
would make a difference in the outcome of this proceeding, such that it could
be entitled to any relief in the proceeding. Therefore, we must find CCAM’s
contention to be inadmissible.

We did, in LBP-03-3, state that if, after the proposed changes at issue are
implemented, in fuel movement operations ‘‘containment penetrations are left
open, as challenged by Petitioners, rather than having automatic and other closing
functions operable or in effect, it would seem self-evident that in the event of
an accident there is a greater likelihood of a release of radioactivity that might
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have an impact on a person who lives near the plant.”” LBP-03-3, 57 NRC at 61.
We also stated that “‘if a fuel handling accident occurs during refueling, and the
containment door is left open, common sense indicates that more radioactivity is
going to escape the containment than if the doors were closed,”” and found that
an event of a fuel handling accident involving spent fuel would ‘quite obviously
entail an increased potential for offsite consequences.’’ Id. at 61-62.

However, although we found these circumstances sufficient to show standing,
for which ‘‘even minor radiological exposures resulting from a proposed licensee
activity can be enough to create the requisite injury in fact,”” id. at 62, the
requirements for an admissible contention are, as indicated above, considerably
more stringent. CCAM makes various allegations in its contention and basis
therefor, including that the potential offsite consequences of a fuel handling
accident under the new TSs could be ‘severe and indeed catastrophic,”” but offers
little support for such statements other than reference to the application itself,
LBP-03-3, and the October 2000 Sandia report, which applies to severe accidents
and not design basis accidents such as are at issue in the application. We do not
find these to constitute sufficient support to admit the one contention put forth in
this proceeding.

Although a contention may be supported by a fact-based argument, such an
argument must provide sufficient information to show a genuine issue of law
or fact, a requirement the Petitioner has not fulfilled in this proceeding with
sufficient basis or specificity. Mere allegation that increases in offsite releases or
increased probability of consequences of an accident will be *‘significant’’ is not
enough to demonstrate such a genuine issue, especially when the Petitioner has not
specifically or directly challenged whether the Applicant meets the requirements
of section 50.67(b)(2) or section 50.36, or even stated with any specificity how
any increases would occur. Again, although an ‘‘obvious potential for offsite
consequences’’ may be sufficient to show standing, it is not in itself sufficient to
support an admissible contention.

Nor has Petitioner CCAM, either explicitly or implicitly, raised any challenge
to the specific dose calculations using the alternative source term that were
provided either in the LAA or after oral argument in this proceeding. The
dose calculations provided on June 20 by the Licensee show some increase in
projected doses but also show values that are well below allowed public exposures.
According to these calculations, any increases in doses are a very small fraction of
the FHA dose of 6.3 rem? and an even smaller fraction of the 25-rem TEDE limit
prescribed under 10 C.F.R. § 50.67(b)(2)(i), (ii). Petitioner alleges a lowering of

2 See Regulatory Guide 1.183, Alternative Radiological Source Terms for Evaluating Design Basis
Accidents at Nuclear Power Reactors (July 2000), at 1.183-20, Table 6.
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safety as a result of increases, but does not provide a specific basis for establishing
this, sufficient to demonstrate a genuine dispute on a material issue.

With regard to the details of the ‘‘administrative controls’’ that will be em-
ployed to isolate containment in the event of a fuel handling accident, although the
application did not specify these, in its June 2 supplementary filing the Applicant
provided greater detail on what radiation levels would require a person to go into
the radiation field to close the personnel hatch and which conditions might cause
this action to be suspended. By specifying what conditions would trigger the
administrative controls and what time period would expire before the hatch would
be closed, the Applicant has identified the critical issues. The changes at issue
appear essentially to increase the time that containment could be open following
an accident from 10 to 30 minutes, and in these circumstances we do not find that
challenging a lack of a detailed description of such relatively simple activities as
closing a personnel access to containment, such as is already being done under
the current TSs, raises a genuine dispute on a material issue of law or fact.

Regarding CCAM’s arguments relating to terrorism, the Commission has
ruled that such issues are being addressed generically with regard to all plants
and therefore are not appropriate subjects for individual proceedings. See Duke
Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication Facil-
ity), CLI-02-24, 56 NRC 335 (2002); Private Fuel Storage, L.L.C. (Independent
Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340 (2002); Duke Energy
Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units
1 and 2), CLI-02-26, 56 NRC 358 (2002); Dominion Nuclear Connecticut, Inc.
(Millstone Power Station, Unit 3), CLI-02-27, 56 NRC 367 (2002).

Whether or not, as the application implicitly contemplates (even though the
Applicant has not addressed these in any significant manner), the operational
advantages to having free access to containment during fuel handling justifies the
small calculated increases in public dose, CCAM has not challenged the increases
or the operational changes in a sufficiently specific manner so as to raise a genuine
dispute of material fact or law that could lead to any relief in this proceeding. Nor
has Petitioner shown how or why any specific event beyond the applicable design
basis accident should be considered in this proceeding. In light of this and the
preceding circumstances, we conclude that Petitioner CCAM has not submitted a
contention that is admissible under relevant rules and law.

III. ORDER

Based upon the analysis set forth above, the Licensing Board hereby dismisses
CCAM’s contention and terminates this proceeding.
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This Order is subject to appeal in accordance with the provisions of 10 C.F.R.
§2.714a. Any petitions for review meeting applicable requirements set forth
therein must be filed within 10 days of service of this Memorandum and Order.

It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD?

Ann Marshall Young, Chair
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Thomas S. Elleman
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 18, 2003

3 Copies of this Memorandum and Order were sent this date by Internet e-mail or facsimile
transmission, if available, to all participants or counsel for participants.
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Cite as 58 NRC 96 (2003) LBP-03-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judge:

G. Paul Bollwerk, I, Presiding Officer

In the Matter of Docket No. 40-7580-MLA-2
(ASLBP No. 03-813-04-MLA)

FANSTEEL, INC.
(Muskogee, Oklahoma Facility) August 20, 2003

In this proceeding concerning the request of Petitioner State of Oklahoma
(State) for a hearing under 10 C.F.R. Part 2, Subpart L, regarding a plan submitted
by Fansteel Inc. to decommission its Muskogee, Oklahoma facility, the Presiding
Officer dismissed the State’s hearing request based on findings that either (1) he
lacked jurisdiction because the Fansteel decommissioning plan was not a license
amendment request subject to a Subpart L hearing; or (2) the proceeding was
moot because Fansteel had withdrawn its decommissioning plan.

RULES OF PRACTICE: JURISDICTION (PRESIDING OFFICER)

It is well established in this agency’s jurisprudence that a presiding officer
has the authority to rule in the first instance on questions regarding the existence
and scope of his or her jurisdiction. See, e.g., Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-591, 11 NRC 741, 742 (1980). Further, it is
clear that a presiding officer generally has only the jurisdiction and power that
he or she is delegated by the Commission and that such a delegation generally is
made by the Commission’s hearing or hearing opportunity notice, absent some
special delegation to the presiding officer from the Commission. See, e.g., Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785,
790 (1985).
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RULES OF PRACTICE: JURISDICTION (PRESIDING OFFICER)

Under 10 C.F.R. Part 2, Subpart L, it is not necessary that a hearing request
regarding a proposed materials licensing action await the issuance of a hearing
notice. See 10 C.F.R. §2.1205(d)(2). Nonetheless, the absence of such a notice
does not create jurisdiction in the presiding officer.

RULES OF PRACTICE: JURISDICTION (PRESIDING OFFICER)

Absent a specific Commission directive regarding jurisdiction, the ministerial
act of referring a hearing request to the Atomic Safety and Licensing Board Panel
for appointment of a presiding officer would not, in and of itself, constitute any
finding that would preclude the presiding officer from exercising his or her general
authority to determine the presiding officer’s jurisdiction over the proceeding.

RULES OF PRACTICE: JURISDICTION (PRESIDING OFFICER)

As ajurisdictional matter, a presiding officer cannot, for whatever reason, retain
authority over a proceeding when the presiding officer lacked such jurisdiction
ab initio.

RULES OF PRACTICE: WITHDRAWAL OF LICENSE
APPLICATION; MOOTNESS

As the agency’s regulatory scheme and adjudicatory precedent make apparent:
(1) In the absence of a hearing notice, a participant generally is free to withdraw
a request for a licensing action without presiding officer approval or conditions;
and (2) such an action effectively moots the proceeding. See 10 C.F.R. § 2.107(a);
Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Station, Units 1 and 2),
CLI-00-9, 51 NRC 293, 294 (2000); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986).

MEMORANDUM AND ORDER

(Dismissal of Proceeding)

Pending before the Presiding Officer is a June 16, 2003 request by Peti-
tioner State of Oklahoma (State) for a hearing regarding a January 14, 2003
decommissioning plan submitted by Fansteel Inc. (Fansteel). The plan outlines
Fansteel’s program for decommissioning its former rare metal extraction facility
near Muskogee, Oklahoma, at which, under its existing 10 C.F.R. Part 40 source
materials license, Fansteel is authorized to possess natural uranium and thorium
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in any form. Also pending, however, is a July 9, 2003 show-cause order directed
to the State in which the Presiding Officer posed the question whether this pro-
ceeding should be dismissed in light of a June 26, 2003 Fansteel letter to the NRC
Staff indicating it was withdrawing its January 2003 decommissioning plan.

As detailed below, the Presiding Officer now finds that he lacks jurisdiction
or that this proceeding is moot, either of which requires that this cause must be
dismissed.

I. BACKGROUND

Although it filed in January 2002 for bankruptcy under Chapter 11 of the
United States Bankruptcy Code, in August 2002 Fansteel sought renewal of its
10 C.F.R. Part 40 source materials license. See Letter from Gary L. Tessitore,
Fansteel Chief Executive Officer (CEO), to Ellis W. Merschoff, NRC Region
IV Regional Administrator 1 (Jan. 15, 2002); Letter from A. Fred Dohmann,
Fansteel General Manager, to John W. Hickey, NRC Office of Nuclear Material
Safety and Safeguards (NMSS) 1 (Aug. 27, 2002). In an October 22, 2002
letter, the NRC Staff denied the Fansteel renewal application and required that
Fansteel proceed to decommission its Muskogee facility. See Letter from Larry
W. Camper, NRC Office of Nuclear Materials Safety and Safeguards (NMSS), to
Gary L. Tessitore, Fansteel CEO 2 (Oct. 22, 2002). As a consequence, on January
14, 2003, Fansteel submitted a decommissioning plan.! See Letter from Gary L.
Tessitore, Fansteel CEO, to James C. Shepard, NRC NMSS, attach. (Jan. 14,
2003). Thereafter, on April 28, 2003, the Staff advised Fansteel that further
information would be required to conduct a proper review of the plan, which
resulted in Fansteel submitting a May 8, 2003 letter that outlined a four-phased
approach to decommissioning the site. See Letter from Daniel M. Gillen, NRC
NMSS, to Gary L. Tessitore, Fansteel CEO 1-2 (Apr. 28, 2003); Letter from Gary
L. Tessitore, Fansteel CEO, to Daniel M. Gillen, NRC NMSS 1-2 (May 8, 2003).

When the Staff responded with a May 9, 2003 letter indicating it had received
sufficient information to proceed with a technical review of the Fansteel plan,
the State filed its pending June 16, 2003 hearing request in which it presented
its concerns regarding the January 2003 decommissioning plan. See Letter from
Daniel M. Gillen, NRC NMSS, to Gary L. Tessitore, Fansteel CEO 1 (May 9,

't should be noted this is not the first decommissioning plan Fansteel has proffered to the agency.
In July 1998, some 8 years after processing operations ceased at its Muskogee facility, Fansteel
submitted a decommissioning plan that was the subject of an October 1999 State hearing request. See
LBP-99-47, 50 NRC 409, 410-11 (1999). Although the State’s hearing request was granted in that
proceeding, the case ultimately was dismissed because Fansteel abandoned its license amendment
application relating to that decommissioning plan. See LBP-01-2, 53 NRC 82, 82-83 (2001).
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2003); [State] Request for Hearing (June 16, 2003) at 21-40. In a June 26, 2003
letter to the Staff, however, citing the Staff’s determination that day to suspend
its review of the decommissioning plan and the State’s pending hearing request,
Fansteel declared it was withdrawing its January 2003 decommissioning plan.
See Letter from Gary L. Tessitore, Fansteel CEO, to James C. Shepherd, NRC
NMSS 1 (June 26, 2003). The Staff acknowledged this withdrawal in a July 8§,
2003 letter in which it noted that (1) Fansteel’s current Part 40 license containing
a license condition (No. 26) addressing a previously approved decommissioning
plan that was not the four-phased approach suggested by the May 8 Fansteel
letter; and (2) Fansteel had advised the Staff following submission of the State’s
hearing request that the Staff should not consider Fansteel’s submittal of its
decommissioning plan as a request for a license amendment. As a consequence,
the Staff indicated, a license amendment application would be required from
Fansteel to obtain approval of its decommissioning plan. See Letter from James
C. Shepherd, NRC NMSS, to Gary L. Tessitore, Fansteel CEO 1 (July 8§, 2003).

It was at this juncture that the Presiding Officer was designated to preside over
this proceeding and, previously having been served by Fansteel with a copy of its
June 26 withdrawal letter, ordered the State to show cause why the proceeding
should not be dismissed. See 68 Fed. Reg. 41,851 (July 15, 2003); Presiding
Officer Show Cause Order (Dismissal of Proceeding) (July 9, 2003) at 1. In an
initial response, Fansteel asked that the proceeding be held in abeyance pending
notification of its planned actions with respect to the decommissioning plan, a
request that the State, but not the Staff, opposed. See Notification of [Fansteel]
in Connection with Show Cause Order (July 15, 2003) at 1; [State] Objection
to Notification of [Fansteel] in Connection with Show Cause Order (July 15,
2003) at 1-2; NRC Staff Response to Notification of [Fansteel] in Connection
with Show Cause Order (July 16, 2003) at 1. When the Presiding Officer
denied this Fansteel request, see Presiding Officer Order (Denying Request To
Hold Proceeding in Abeyance) (July 16, 2003) at 1; see also Presiding Officer
Memorandum (Acknowledging NRC Staff Response) (July 16, 2003) at 1, the
State filed its answer to the Presiding Officer’s show-cause order on July 17, 2003,
asserting that Fansteel’s withdrawal of its decommissioning plan would cause
legal harm and thus should be denied or, alternatively, conditioned on Fansteel (1)
providing adequate funding to complete an agency-approved decommissioning;
(2) evaluating the Muskogee site and containing any contamination migration
under an adequately funded cleanup regime; and (3) implementing and adequately
funding a groundwater treatment plan. See [State] Objection and Show of Harm
to [Fansteel] Withdrawal of Decommissioning Plan (July 17, 2003) at 4-9.

In its July 25, 2003 response to this State submission, observing that it was that
day resubmitting its decommissioning plan with a license amendment request,
Fansteel declared that while the State’s hearing request could be dismissed as
moot, it had no objection to the Presiding Officer holding that request pending
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the receipt of any other hearing requests filed in the wake of an anticipated Staff
Federal Register hearing opportunity notice. See Response of [Fansteel] to the
[State] Objection and Show of Harm to [Fansteel] Withdrawal of Decommis-
sioning Plan (July 24, 2003) at 1-2. For its part, the Staff likewise asserted that
the State’s hearing petition was moot; however, noting its intention to publish
a hearing opportunity in the near future, the Staff indicated it had no objection
to the Presiding Officer retaining jurisdiction over the State’s submission. See
NRC Staff Response to the [State] Objection and Show of Harm to [Fansteel]
Withdrawal of Decommissioning Plan (July 25, 2003) at 5-6. Finally, after
obtaining permission from the Presiding Officer, on August 7, 2003, the State
filed a reply to the Fansteel and NRC responses, asserting that the proceeding
is not moot because the Presiding Officer has jurisdiction over the proceeding,
including any supplemented Fansteel decommissioning plan, and that dismissal
would be inappropriate in any event because it would cause unnecessary delay
to the ultimate remediation of the Fansteel site that would be detrimental to the
State. See [State] Reply to Fansteel and NRC Staff’s Response (Aug. 7, 2003)
at 9.

In accordance with the representations in its July 24 filing, Fansteel has
resubmitted the decommissioning plan, with new supplemental material, which
is accompanied by a license amendment application (NRC Form 313). See
Letter from Gary L. Tessitore, Fansteel CEO, to Daniel M. Gillen, NRC NMSS
1 (July 24, 2003). Thereafter, the Staff published a Federal Register notice
indicating it was considering the July 24 Fansteel license amendment request and
that interested persons could timely request a 10 C.F.R. Part 2, Subpart L hearing
on that request on or before September 10, 2003. See 68 Fed. Reg. 47,621, 47,622
(Aug. 11, 2003).

II. DISCUSSION

It is well established in this agency’s jurisprudence that a presiding officer
has the authority to rule in the first instance on questions regarding the existence
and scope of his or her jurisdiction. See, e.g., Duke Power Co. (Perkins Nuclear
Station, Units 1, 2, and 3), ALAB-591, 11 NRC 741, 742 (1980). Further, it is
clear that a presiding officer generally has only the jurisdiction and power that
he or she is delegated by the Commission and that such a delegation generally is
made by the Commission’s hearing or hearing opportunity notice. See, e.g., Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-825, 22 NRC 785,
790 (1985). In applying these principles here, it seems apparent that while the
Presiding Officer had the authority to raise the issue of his jurisdiction over the
State’s hearing request, a critical component in making that determination — a
hearing opportunity notice — did not exist in connection with the State hearing
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request when it was submitted in mid-June 2003.2 As a consequence, answering
the question whether presiding officer jurisdiction exists in this instance devolves
to an analysis of what authority to conduct hearings is provided to the presiding
officer by other statutory or regulatory dictates.

As it is pertinent here, the agency’s organic statute, the Atomic Energy Act of
1954 (AEA), as amended, makes clear in section 189a that interested persons may
request a hearing relative to ‘‘any proceeding under this Act, for the granting,
suspending, revoking, or amending of any license or construction permit.”” 42
U.S.C. §2239(a)(1)(A). Likewise, in the context of 10 C.F.R. Part 2, Subpart
L, the procedural construct that was invoked in the Commission’s referral of
the State’s hearing request to the Licensing Board Panel for appointment of
a presiding officer, see 68 Fed. Reg. at 41,851, the hearing requests that are
subject to consideration are those regarding ‘‘[t]he grant, renewal, or licensee-
initiated amendment of a materials license subject to part[] . . . 40.”” 10 C.F.R.
§2.1201(a)(1). Thus, absent some special delegation to the presiding officer from
the Commission, which was not present in this instance,® the presiding officer’s
authority pursuant to such a referral would be to consider a hearing request
relating to an amendment request by a licensee, such as Fansteel.

As has been observed elsewhere, to what extent a requested Staff action is, or
is not, a licensing action subject to a hearing request is not necessarily easy to
discern. See Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Unit
1), CLI-96-13, 44 NRC 315, 326-27 (1996). Nonetheless, as the Staff concluded
in this instance (and Fansteel apparently agreed), the decommissioning plan, in
and of itself, was not a request for a license amendment.* Indeed, it was not
until late July 2003 that Fansteel proffered such a request along with a revised
version of its decommissioning plan. See 10 C.F.R. § 40.44 (requiring amendment
application to be on NRC Form 313, in accordance with 10 C.F.R. §40.31). Asa

20f course, as 10 C.F.R. Part 2, Subpart L recognizes, it is not necessary that a hearing request
regarding a proposed materials licensing action await the issuance of a hearing notice. See 10 C.F.R.
§2.1205(d)(2). Nonetheless, the absence of such a notice does not create jurisdiction in the presiding
officer.

3The Commission did perform the ministerial act of referring the State’s request to the Atomic
Safety and Licensing Board Panel for the appointment of a presiding officer. See 68 Fed. Reg. at
41,851. Absent a specific Commission directive regarding jurisdiction, however, this referral would
not, in and of itself, constitute any finding that would preclude the presiding officer from exercising
the previously referenced general authority to determine the presiding officer’s authority over the
proceeding.

“This lack of any pending Fansteel license amendment application distinguishes this situation from
cases like U.S. Army (Jefferson Proving Ground Site), LBP-01-32, 54 NRC 283, 287-89 (2001),
in which a presiding officer has retained jurisdiction over a Subpart L proceeding in the face of
significant applicant revisions to the decommissioning plan underlying a pending license amendment
request.
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consequence, whether under the AEA or Subpart L, the presiding officer lacked
jurisdiction over the State’s June 2003 hearing request attempting to challenge
the validity of the January 2003 Fansteel decommissioning plan. Moreover,
the various participants’ suggestions that it would be more ‘‘efficient’’ if the
presiding officer ‘‘retained’’ jurisdiction over this matter fail to recognize that,
as a jurisdictional matter, a presiding officer cannot, for whatever reason, retain
authority over a proceeding when the presiding officer lacked such jurisdiction
ab initio. Thus, the Presiding Officer having been without jurisdiction over this
proceeding in the first instance, this case must be dismissed.

It is also worth noting, however, that there is an alternative, equally sound basis
for dismissing this action. As was noted previously, in late June 2003 Fansteel
voluntarily withdrew its decommissioning plan from further agency consideration.
As the agency’s regulatory scheme and adjudicatory precedent make apparent:
(1) in the absence of a hearing notice, a participant generally is free to withdraw
a request for a licensing action without presiding officer approval or conditions;
and (2) such an action effectively moots the proceeding. See 10 C.F.R. § 2.107(a);
Niagra Mohawk Power Corp. (Nine Mile Point Nuclear Station, Units 1 and 2),
CLI-00-9, 51 NRC 293, 294 (2000); Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), LBP-86-37, 24 NRC 719, 724 (1986).
In line with this authority, Fansteel’s action withdrawing its decommissioning
plan from further agency consideration prior to the issuance of a notice of hearing
effectively mooted this cause, so as to warrant its dismissal.’

Finally, although dismissal of this proceeding will require that the State
file a new hearing request if it wishes to challenge Fansteel’s late-July 2003
license amendment application and the accompanying decommissioning plan, the
prejudice to the State is not untoward given that, up to this point, it has submitted
only one substantive pleading regarding the Fansteel decommissioning plan — its
June 2003 hearing request — that it should have ample time to reformulate and
submit under the terms of the Staff’s recently issued hearing opportunity notice.

III. CONCLUSION

Fansteel’s January 2003 decommissioning plan having been merely a plan
of action, not a formal application for a license amendment as required by 10

5This is at least the second time that Fansteel has submitted and then taken actions to discontinue
Staff review of, and a State challenge to, a decommissioning plan for its Muskogee facility. If this
should occur again relative to the pending July 2003 license amendment application in a context
in which presiding officer consideration was appropriate, this sequence of events seemingly would
be a factor to be weighed in determining whether to condition, or even permit, the application’s
withdrawal. See Duke Power Co. (Perkins Nuclear Station, Units 1, 2, and 3), LBP-82-81, 16 NRC
1128, 1134-35 (1982).
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C.F.R. §40.44, the Presiding Officer lacked jurisdiction over the State’s June
2003 hearing request seeking to challenge that plan in a 10 C.F.R. Part 2, Subpart
L proceeding. Alternatively, because Fansteel withdrew that plan as the subject
of further agency consideration prior to the issuance of notice of hearing, this
proceeding is now moot. In either instance, the State’s hearing request must be
denied and this case dismissed.

For the foregoing reasons, it is, this twentieth day of August 2003, ORDERED
that:

1. The State of Oklahoma’s June 16, 2003 request for hearing regarding
Fansteel’s January 14, 2003 decommissioning plan is denied and this proceeding
is dismissed and terminated,

2. In accordance with 10 C.F.R. §2.1205(0), this action by the Presiding
Officer denying the State’s hearing request in its entirety is appealable to the
Commission within ten (10) days of service of this Memorandum and Order.
An appeal may be taken by filing and serving upon the Commission and all
participants a statement that succinctly sets out, with supporting argument, the
errors alleged. The appeal may be supported or opposed by any participant by
filing a counterstatement within fifteen (15) days of the service of the appeal brief.

BY THE PRESIDING OFFICER®

G. Paul Bollwerk, III
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 20, 2003

©Copies of this Memorandum and Order were sent this date by Internet e-mail transmission to
counsel for (1) Fansteel; (2) the State; and (3) the Staff.
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Cite as 58 NRC 104 (2003) LBP-03-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. Charles N. Kelber
Dr. Peter S. Lam

In the Matter of Docket No. 70-03098-ML
(ASLBP No. 01-790-01-ML)

DUKE COGEMA STONE & WEBSTER
(Savannah River Mixed Oxide Fuel
Fabrication Facility) August 28, 2003

In response to Applicant Duke Cogema Stone & Webster’s (DCS) assertion that
it is not required to pay expert witness fees of the deponent of Georgians Against
Nuclear Energy (GANE), the Licensing Board rules that 10 C.F.R. § 2.740a(h)
requires DCS to pay the expert witness a reasonable fee for his participation and
time at the deposition.

RULES OF PRACTICE: EXPERT WITNESS

According to 10 C.F.R. § 2.740a(h), ‘‘[a] deponent whose deposition is taken
and the officer taking a deposition shall be entitled to the same fees as are paid
for like services in the district courts of the United States, to be paid by the party
at whose instance the deposition is taken.”” The 10 C.F.R. § 2.740a(h) reference
to “‘the same fees as are paid for like services in the district courts’’ necessarily
incorporates the provision for expert witness fees contained in Rule 26(b)(4)(C)
of the Federal Rules of Civil Procedure.
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STATUTORY CONSTRUCTION OR INTERPRETATIONS:
GENERAL RULES

The most reasonable explanation for the Commission’s failure to amend
section 2.740a(h) to address specifically the payment of expert witnesses as
provided by Rule 26(b)(4)(C) of the Federal Rules of Civil Procedure is that the
Commission simply concluded that this would be unnecessary because the NRC
regulations already contained a provision dealing with the payment of witnesses
for depositions. Thus, any subsequent changes in the procedures of federal
district courts regarding payments to expert witnesses for depositions would
automatically be incorporated into the NRC regulations through the reference in
section 2.740a(h) to ‘‘the same fees as are paid for like services in the district
courts of the United States.”” See 2A Norman J. Singer, Sutherland Statutory
Construction § 48.18, at 482-87 (6th ed. 2000).

RULES OF PRACTICE: EXPERT WITNESS

When a non-expert witness is deposed, the district courts require the deposing
party to pay the witness’s expenses and a nominal fee of $40 per day under
28 U.S.C. §1821. When an expert witness is deposed, however, the district
courts require the party seeking the deposition to pay a reasonable fee under Rule
26(b)(4)(C).

RULES OF PRACTICE: PRECEDENTIAL EFFECT OF BOARD
RULINGS

Unreviewed board rulings do not constitute binding precedent. See, e.g.,
Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2),
CLI-98-25, 48 NRC 325, 343 n.3 (1998) (citing Florida Power and Light Co. (St.
Lucie Nuclear Power Plant, Unit 1), ALAB-893, 27 NRC 627, 629 n.5 (1998)).

RULES OF PRACTICE: EXPERT WITNESS

Taking the deposition of an expert witness and compensating the expert for his
time is clearly distinguishable from paying an intervenor’s attorney’s fees because
expert witness fees are paid directly to the expert to compensate the expert, not the
intervenor. The Energy and Water Development Appropriations Act provides that
“‘[n]one of the funds in this Act or subsequent Energy and Water Development
Appropriations Acts [EWDAA] shall be used to pay the expenses of, or otherwise
compensate, parties intervening in regulatory or adjudicatory proceedings funded
in such Acts.”” Energy and Water Development Appropriations Act, 1993, Pub.
L. No. 102-377, § 502, 106 Stat. 1342 (1992) (codified at 5 U.S.C. § 504 note).
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Since the expert witness receives payment under 10 C.F.R. § 2.740a(h), and not
the intervenor, such payment does not violate the Act.

RULES OF PRACTICE: EXPERT WITNESS

The statutory prohibition on intervenor funding in the 5 U.S.C. § 504 note
does not prevent a government contractor from paying expert witness fees with
nonrestricted funds.

MEMORANDUM AND ORDER
(Ruling on Expert Witness Fee Issue)

On June 17, 2003, Georgians Against Nuclear Energy (GANE) filed a motion
seeking a protective order to postpone or cancel Duke Cogema Stone & Webster’s
(DCS) deposition of Dr. Leland Timothy Long because DCS was unwilling to
pay Dr. Long a reasonable expert witness fee.! During a June 19, 2003, telephone
conference, the Licensing Board ordered Dr. Long’s deposition to go forward
as scheduled. See Tr. at 16. The Board then directed GANE, DCS, and the
NRC Staff to answer several questions regarding payment of expert witness fees.
See Licensing Board Order (June 20, 2003) (unpublished). On June 25 and
June 26, 2003, the deposition took place at the offices of DCS’s counsel. The
parties simultaneously filed their responses on June 30, 2003,% and the Board
subsequently directed DCS to respond to the arguments of GANE and the NRC
Staff regarding the applicability of the prohibition on intervenor funding in 5
U.S.C. §504 note.? For the reasons set forth below, the Board concludes that
10 C.F.R. §2.740a(h) requires DCS to pay Dr. Long a reasonable fee for his
preparation and time at the deposition.

The Commission’s Rules of Practice, specifically 10 C.F.R. § 2.740a(h), gov-
ern the resolution of this disagreement between DCS and GANE. Pursuant to 10

! See Georgians Against Nuclear Energy’s Motion for Protective Order and Request To Quash
Deposition (June 17, 2003); Duke Cogema Stone & Webster’s Response to Georgians Against
Nuclear Energy’s Motion for Protective Order and Request To Quash Deposition (June 18, 2003).

2 See Georgians Against Nuclear Energy’s Brief in Support of Motion for Protective Order and
Request To Quash Deposition of Dr. Leland Timothy Long (June 30, 2003) [hereinafter GANE Brief];
Brief of Duke Cogema Stone & Webster in Response to the Board’s Order Regarding Payment of
Expert Deposition Fees (June 30, 2003) [hereinafter DCS Brief]; NRC Staff’s Response to ASLB
Order Instructing All Parties To Address Questions Regarding Payment of Expert Witness Fees
(June 30, 2003) [hereinafter Staff Brief].

3 See Licensing Board Order (July 3, 2003) (unpublished); Brief of Duke Cogema Stone & Webster
in Response to the Board’s Second Order Regarding Payment of Expert Deposition Fees (July 8,
2003) [hereinafter DCS Second Brief].

106



C.F.R. §2.740(h), ‘‘[a] deponent whose deposition is taken and the officer taking
a deposition shall be entitled to the same fees as are paid for like services in the
district courts of the United States, to be paid by the party at whose instance the
deposition is taken.”” GANE and the Staff argue that this Commission regulation
incorporates Rule 26(b)(4)(C) of the Federal Rules of Civil Procedure requiring
that ‘‘the party seeking discovery pay the expert a reasonable fee for time spent in
responding to discovery.”” DCS, on the other hand, asserts that section 2.740a(h)
requires only payment of the witness fees set outin 28 U.S.C. § 1821, the statutory
fees and mileage allowances for witnesses appearing in federal court. The Board
finds that the 10 C.F.R. § 2.740a(h) reference to ‘‘the same fees as are paid for
like services in the district courts’” necessarily incorporates the provision for
expert witness fees contained in Rule 26(b)(4)(C) of the Federal Rules of Civil
Procedure. In reaching this conclusion, the Board relies on the history, structure,
and plain language of the Commission’s regulation.

DCS correctly notes that, in 1956 when the NRC deposition rule was enacted,*
the Federal Rules of Civil Procedure did not contain a provision governing
discovery of an opposing party’s expert. Similarly, DCS is correct in asserting that
“‘[a]t that time, the applicable statute addressing payment of deposition witness
fees and costs was 28 U.S.C. § 1821.”” DCS Brief at 8 (emphasis added). Although
there was no statute that dealt specifically with expert witness depositions when
the NRC rule was adopted, if federal district courts allowed expert witness
depositions at all,’ they often required the party taking the deposition to pay the
expert’s fee.® In contrast to expert witness fees for depositions, fees paid to a
fact witness were controlled by 28 U.S.C. § 1821, which required payment of
travel expenses and a nominal attendance fee. DCS’s argument overlooks the
fact that prior to the adoption of the NRC regulation, the federal district courts
had the discretion to require a deposing party to pay reasonable expert witness

4See 21 Fed. Reg. 804 (Feb. 4, 1956). The deposition rule was originally codified in 10 C.E.R.
§2.745(h), but a 1962 revision redesignated the rule as 10 C.F.R. §2.740(h), and slightly altered the
language to comport with new regulations. See 27 Fed. Reg. 377 (Jan. 13, 1962).

3 Prior to 1972, some federal district courts did not allow a party to depose its opponent’s expert
witnesses because it was considered to be ‘‘equivalent to taking another’s property without making
any compensation therefor.”” Lewis v. United Air Lines Transportation Corp., 32 F. Supp. 21, 23
(W.D. Pa. 1940); Walsh v. Reynolds Metal Co., 15 F.R.D. 376, 378-79 (D.N.J. 1954). Other courts,
however, indicated that judicial discretion must be exercised in determining whether to order an expert
witness to testify. See, e.g., Boynton v. R.J. Reynolds Tobacco Co., 36 F. Supp. 593, 595 (D. Mass.
1941); United States v. 88 Cases, etc., of Bireley’s Orange Beverage, 5 FR.D. 503, 507 (D.N.J. 1946).

6See, e.g., United States v. Certain Acres of Land, 18 F.R.D. 98, 101 (M.D. Ga. 1955) (quoting
4 Moore’s Federal Practice §26.24, at 1158, as noting ‘‘the court should have discretion to order
discovery upon condition that the moving party pay a reasonable portion of the fees of the expert’’);
Jeremiah M. Long, Discovery and Experts Under the Federal Rules of Civil Procedure, 38 F.R.D.
111, 132-33 (1965) (citing cases where expert depositions were permitted and noting that courts
generally required payment of expert fees by the party seeking to take the deposition).
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fees. Thus, by adopting the federal district court practice in its deposition rule,
the Commission necessarily intended a deposing party to pay reasonable fees to
expert witnesses and the statutory fees to fact witnesses.

In 1970, Rule 26(b)(4)(C) was added to the Federal Rules of Civil Procedure
to ‘‘meet the objection that it is unfair to permit one side to obtain without cost the
benefit of an expert’s work for which the other side has paid, often a substantial
sum.”” Fed. R. Civ. P. 26(b)(4) advisory committee’s note, 1970 amendment, 48
F.R.D. 487, 505 (1970). The Staff is correct that the ‘‘rule appears to codify the
common law practice of paying a reasonable expert witness fee for a deposition.”’
Staff Brief at 3. Two years later, in 1972, the NRC amended 10 C.F.R. §2.740
and moved the provision on payment of witnesses for depositions from section
2.740(h) to section 2.740a(h). See 37 Fed. Reg. 15,127 (July 28, 1972). The
text of the provision, however, remained unchanged from the 1962 version.
Other provisions in section 2.740 were changed in 1972 to incorporate changes
to the Federal Rules relating to discovery. Upon adopting these changes, the
Commission noted, without elaboration, that the ‘‘new § 2.740 has been added to
Part 2 containing general provisions relating to discovery’’ and ‘‘[t]he new section
adapts Rules 26 and 37 of the Federal Rules of Civil Procedure to Commission
proceedings.”” 37 Fed. Reg. 15,127, 15,127 (July 28, 1972).

DCS argues that by failing to amend section 2.740a(h) to address specifically
the payment of expert witnesses as provided by Rule 26(b)(4)(C) of the Federal
Rules, the Commission affirmatively rejected the payment of reasonable fees
to expert witnesses for depositions. When regulatory history indicates that
the Commission has rejected an amendment, that rejection may be evidence the
Commission did not intend the regulation to include the provision embodied in the
rejected amendment. See 2A Norman J. Singer, Sutherland Statutory Construction
§48.18, at 482-83 (6th ed. 2000). It is well recognized, however, that ‘‘such
rejection may occur because the bill already includes those provisions.”” Id. at
484. As explained in the Sutherland treatise:

An amendment may have been adopted, only because it better expressed a provision
already embodied in the original bill or because the provision in the original bill was
unnecessary as unwritten law would produce the same result without it. Thus caution
must be exercised in using the action of the legislature on proposed amendments
as an interpretive aid. Action on a proposed amendment is not a significant aid to
interpretation of an act that was passed years before.

Id. at 485-87 (footnotes omitted). The history of section 2.740a(h) stands as an
excellent example of the situation discussed in the Sutherland treatise. Although
the regulatory history is silent, the most reasonable and rational explanation
in light of the plain language of the agency rule, is that the Commission, in
adapting its rules to the new Rule 26 of the Federal Rules, simply concluded
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that it was unnecessary to amend section 2.740a(h) to address specifically the
payment of expert witnesses, as had been done in the recently enacted Rule
26(b)(4)(C), because the NRC regulations already contained a provision dealing
with the payment of witnesses for depositions. Thus, any subsequent changes in
the procedures of federal district courts regarding payments to expert witnesses
for depositions would automatically be incorporated into the NRC regulations
through the reference in section 2.740a(h) to ‘‘the same fees as are paid for like
services in the district courts of the United States.”’

Instead of relying upon the history or plain language of section 2.740a(h), DCS
suggests that the Board look to 10 C.F.R. § 2.720(d), the Commission’s subpoena
regulation, to help interpret section 2.740a(h). Section 2.720(d) provides that
“‘[w]itnesses summoned by subpoena shall be paid, by the party at whose instance
they appear, the fees and mileage paid to witnesses in the district courts of the
United States.”” 10 C.F.R. §2.720(d) (2003) (emphasis added). This regulatory
language clearly refers to 28 U.S.C. § 1821, which provides that witnesses in the
district courts will be paid a statutorily set attendance fee and travel costs.” DCS
argues that there should be no difference in the fees paid to deponents summoned
by subpoena under section 2.720(d) and those summoned by notice under section
2.740a(h), despite the fact that the two regulations contain significantly different
language. See DCS Brief at 12. This argument is unpersuasive because, in
contrast to section 2.720(d), section 2.740a(h) does not use language that refers to
the ‘‘fees and mileage paid witnesses in district court.”” Rather, section 2.740a(h)
indicates that a deponent is *‘entitled to the same fees as are paid for like services
in the district courts of the United States.”” 10 C.F.R. §2.740a(h) (emphasis
added). The inference to be drawn from this disparate language is that section
2.740a(h) does not refer exclusively to the statutory witness fees in 28 U.S.C.

728 U.S.C. § 1821 provides in part:
(a)(1) Except as otherwise provided by law, a witness in attendance at any court of the United
States, or before a United States Magistrate Judge, or before any person authorized to take his
deposition pursuant to any rule or order of a court of the United States, shall be paid the fees
and allowances provided by this section.

(b) A witness shall be paid an attendance fee of $40 per day for each day’s attendance. A
witness shall also be paid the attendance fee for the time necessarily occupied in going to and
returning from the place of attendance at the beginning and end of such attendance or at any
time during such attendance.

(2) A travel allowance equal to the mileage allowance which the Administrator of General
Services has prescribed, pursuant to section 5704 of title 5, for official travel of employees of
the Federal Government shall be paid to each witness who travels by privately owned vehicle.
Computation of mileage under this paragraph shall be made on the basis of a uniformed table
of distances adopted by the Administrator of General Services.
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§ 1821. Thus, section 2.740a(h) is not tied to a specific dollar amount, but instead
simply requires that the deponent receive a fee that is the same as those fees paid in
federal district court for similar services. When a non-expert witness is deposed,
the district courts require the deposing party to pay the witness’s expenses and
a nominal fee of $40 per day under 28 U.S.C. § 1821. When an expert witness
is deposed, however, the district courts require the party seeking the deposition
to pay a reasonable fee under Rule 26(b)(4)(C).® Therefore, because section
2.740a(h) requires that same outcome, DCS must pay Dr. Long his reasonable
fee.

In arguing that the witness fees referred to in both 10 C.F.R. §§ 2.740a(h) and
2.720(d) were intended to refer to the statutory fees found in 28 U.S.C. § 1821,
DCS relies on Public Service Co. of Oklahoma (Black Fox Station, Units 1 and
2), LBP-77-18, 5 NRC 671 (1977). In Black Fox, the Licensing Board determined
that the witness fees referred to in 10 C.F.R. § 2.740a(h) and 10 C.F.R. § 2.720(d)
were ‘‘intended to be the statutory fees provided for witnesses appearing in courts
of the United States as set out in 28 U.S.C. 1821.”” Black Fox, 5 NRC at 673.
Unreviewed Board rulings, however, do not constitute binding precedent. See,
e.g., Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units
1 and 2), CLI-98-25, 48 NRC 325, 343 n.3 (1998) (citing Florida Power and
Light Co. (St. Lucie Nuclear Power Plant, Unit 1), ALAB-893, 27 NRC 627,
629 n.5 (1988)). Furthermore, Black Fox is unpersuasive because it is devoid of
rational analysis. The Black Fox Board ignored the plain language of 10 C.F.R.
§ 2.740a(h) that adopts the federal district court practice — a practice that includes
the requirement that a deposing party pay an expert witness a reasonable fee. It
then failed to analyze or explain why the Commission used different language in
10 C.F.R. §§ 2.740a(h) and 2.720(d) if it intended both to refer to the statutory fees
found in 28 U.S.C. § 1821. Thereafter, in an ipse dixit fashion, the Board merely
concluded that ‘‘it has the authority to order the payment of such [reasonable]
expert witness fees.”” Black Fox, 5 NRC at 673. Thus, the unreviewed Black Fox
decision cannot stand as precedent, and its holding is unsupported by the history,
structure, and plain language of the Part 2 regulations. Accordingly, that decision
provides no valid foundation for DCS’s argument.

DCS also argues that the statutory prohibition on intervenor funding that
appears in 5 U.S.C. § 504 note bars them from paying Dr. Long. The prohibition
provides that ‘‘[n]Jone of the funds in this Act or subsequent Energy and Water
Development Appropriations Acts [EWDAA] shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or adjudicatory
proceedings funded in such Acts.”” Energy and Water Development Appropri-

8 See Haarhuis v. Kunnan Enterprises, Ltd., 177 F.3d 1007, 1015-16 (D.C. Cir. 1999) (holding that
28 U.S.C. § 1821 does not preclude an award of reasonable expert witness deposition fees).
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ations Act, 1993, Pub. L. No. 102-377, § 502, 106 Stat. 1342 (1992) (codified
at 5 U.S.C. §504 note).” DCS argues that, as a contractor of the Department of
Energy (DOE), it is prohibited from paying Dr. Long because such payments
would constitute intervenor funding.

Like the NRC, DOE is funded by Congress under the EWDAA. In arguing
that the 5 U.S.C. § 504 note bars it from paying any deposition expert witness
fees, DCS relies solely upon a Comptroller General decision holding that the
intervenor funding prohibition precluded the NRC from paying an award under
the Equal Access to Justice Act (EAJA) to intervenors in an NRC adjudication.
See Availability of Funds for Payment of Intervenor Attorney Fees — Nuclear
Regulatory Comm’n, 62 Comp. Gen. 692, 695 (1983). Based upon this decision,
DCS claims that expert witness deposition fees would constitute a form of
compensation to intervenors within the statutory prohibition. DCS Brief at 15-
16. Here, however, the applicant is DCS, a DOE contractor, not DOE. The
Comptroller General’s decision neither involved nor discussed the payment of
EAJA awards by an NRC contractor or a contractor’s attorney. Therefore, DCS’s
argument cannot be sustained solely on the basis of this authority and DCS has
cited to us no other authority for its claim that as a DOE contractor it cannot be
obligated to pay intervenor expert witness deposition fees.!”

Even assuming arguendo that DCS, as a contractor of the DOE, somehow
stands in DOE’s shoes with regard to intervenor funding, the statutory prohibition
is inapplicable in this instance. First, the 5 U.S.C. § 504 note does not come into
play because the expert deponent, not the intervenor, receives payments under
10 C.F.R. §2.740a(h). As previously noted, the Comptroller General found the
statutory prohibition to preclude the NRC from using appropriated funds to pay
intervenor fees and costs under the EAJA because such payments ‘‘constitute a
form of compensation to intervenors and are therefore within the scope of the
prohibition.”” Availability of Funds, 62 Comp. Gen. at 695. The Comptroller
General held that “‘[t]he plain terms of section 502 . . . unambiguously prohibit
the use of appropriated funds for payments of any kind to intervenors.”” Id. at
695. From this quote, DCS emphasizes the prohibition of using funds ‘‘of any
kind.”” DCS Second Brief at 2. The fact that the prohibition covers only payments
made ‘‘to intervenors,”” however, is equally important because both 10 C.F.R.
§ 2.740a(h) and Rule 26(b)(4)(C) require direct payment to the deponent by the
party seeking to take a deposition. The case law indicates that Rule 26(b)(4)(C)

9The prohibition first appeared in the EWDAA of 1982, Pub. L. No. 97-88, § 502, 95 Stat. 1135
(1981), but did not apply to future appropriation acts. Some later acts also contained this prohibitory
language, but the EWDAA of 1993 made the prohibition applicable to all subsequent EWDAAs. See
Energy and Water Development Appropriations Act, 1993, Pub. L. No. 102-377, §502, 106 Stat.
1342 (1992) (codified at 5 U.S.C. § 504 note).

10See infra note 14.
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creates a direct relationship between the party seeking discovery and the expert
witness, and that the expert’s fee is a cost of the party taking the deposition.'!
Thus, taking the deposition of an expert witness and compensating the expert for
his time is clearly distinguishable from paying an intervenor’s attorney’s fees and
costs because expert witness fees are paid directly to the expert to compensate the
expert, not the intervenor.

Second, the 5 U.S.C. § 504 note is inapplicable because 10 C.F.R. § 2.740a(h)
does not require appropriated funds to be used to provide special assistance just to
intervenors. In another Comptroller General decision dealing with the prohibition
on intervenor funding not referenced by DCS, a proposal for the NRC to provide
free transcripts to all parties in its adjudications was approved, even though
intervenors would incidentally benefit from the program. See Free Transcripts
of Adjudicatory Proceedings — Nuclear Regulatory Commission, B-200,585,
1981 WL 23995 (Comp. Gen. 1981). The Comptroller General reasoned that
the purpose of the statutory prohibition was ‘to preclude the Commission from
implementing any program which was intended to and had the principal effect
of paying the adjudicatory expenses of intervenors as a special class.”” Free
Transcripts, 1981 WL 23995, at *2. Because the NRC’s proposal was aimed
at increasing efficiency in agency proceedings, incidental benefits that accrued
to intervenors would not cause the proposal to violate the statutory prohibition.
Id. at *3. Although the Commission did not state its purpose in adopting 10
C.F.R. §2.740a(h), the rule does not provide any special benefits to intervenors
as a class. Rather, the rule treats all parties the same, making it similar to Rule
26(b)(4)(C). The Federal Rules of Civil Procedure Advisory Committee Notes on
the 1970 Amendments explain that Rule 26(b)(4)(C) was adopted to ‘‘meet the
objection that it is unfair to permit one side to obtain without cost the benefit of
an expert’s work for which the other side has paid, often a substantial sum.”” Fed.
R. Civ. P. 26(b)(4) advisory committee’s note, 1970 amendment, 48 F.R.D. 487,
505 (1970). Similarly, section 2.740a(h) does not single out intervenors for some
special privilege because it applies evenly to all intervenors and applicants. Any
benefits that GANE receives in this case are incidental to the equitable purposes
of section 2.740a(h). Accordingly, just as the Comptroller General held that the
statutory prohibition on intervenor funding does not prevent EWDAA funds from
being used to pay for transcripts, that prohibition does not bar DCS from paying
expert witness fees.

1See Bosse v. Litton Unit Handling Systems, 646 F.2d 689, 695 (1st Cir. 1981) (*‘It was defendant,
however, who took their depositions. . . . [T]hey were not then plaintiff’s witnesses at that time,
but were called by defendant, and defendant, not plaintiff, is the one under whatever may be the
obligation’’); Dominguez v. Syntex Labs., Inc., 149 F.R.D. 166, 170 (S.D. Ind. 1993) (‘‘The rule
plainly requires defendant to pay the expert, not the plaintiff’”).
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Indeed, to read the statutory prohibition as DCS proposes, would not only
be in the teeth of the Comptroller General’s transcript decision, but it would
produce inequitable results. For example, GANE could be required to pay DCS’s
experts pursuant to 10 C.F.R. §2.740a(h), but DCS would be excused from
paying GANE’s experts by operation of 5 U.S.C. § 540 note. Additionally, the
Commission’s rule has the salutary effect of giving parties such as DCS every
incentive to conduct an efficient deposition. This conclusion is bolstered by the
fact that the party deposing the expert witness, here DCS, is the party that benefits
from the deposition. It is in the deposing party’s interest to depose the expert
witness because the deposition allows that party to develop and strengthen its
case. Reimbursing the expert for his time is simply a cost of reaping that benefit.!
Therefore, the statutory prohibition on intervenor funding is not applicable to the
issue at hand.

Finally, the 5 U.S.C. § 504 note is inapplicable in these circumstances because
DCS, as a government contractor, need not use appropriated funds to pay Dr.
Long. Under its MOX contract, DCS asserts that it is reimbursed by DOE for its
costs in obtaining construction authorization for the MOX facility. DCS in effect
acknowledges, however, that it may pay some litigation expenses ‘‘out of funds
that will not be reimbursed by DOE.”” DCS Brief at 18. Although DCS reserves the
right to contest such payments with respect to other deponents, it has voluntarily
agreed to use other funds to pay Dr. Long $40 per day and reasonable travel
expenses. DCS Brief at 18. Similarly, Comptroller General decisions indicate that
appropriation restrictions that prevent government agencies from using federal
funds to lobby do not prevent government contractors from lobbying using their
own corporate funds.!®* These decisions are sufficiently analogous to support the
proposition that the statutory prohibition on intervenor funding in the 5 U.S.C.
§ 504 note does not prevent a government contractor from paying expert witness
fees with nonrestricted funds.'* Thus, there is no reason why the 5 U.S.C. § 504
note should prevent DCS from paying Dr. Long here. Accordingly, the Board
concludes that 10 C.F.R. § 2.740a(h) requires that DCS pay Dr. Long an expert
witness fee, calculated at a rate not to exceed that which he charges GANE, for
his reasonable preparation time and time at the deposition.

12 §oe 8 Charles Alan Wright et al., Federal Practice and Procedure §2034, at 469 (2d ed. 1994)
(“‘a party that takes advantage of the opportunity afforded by Rule 26(b)(4)(A) to prepare a more
forceful cross-examination should pay the expert’s charges for submitting to this examination’”).

13See 1 GAO, Principles of Federal Appropriations Law, at 4-176 (2d ed. 1991); Honorable Fortney
H. (Pete) Stark — House of Representatives, B-216,239, 1985 WL 668789 (Comp. Gen. 1985).

14 Furthermore, any funds used to pay Dr. Long may well lose their identity as federal appropriated
funds because DCS’s retained attorneys in all likelihood would initially pay Dr. Long, then seek
reimbursement from DCS, who in turn would seek reimbursement from DOE. DCS has cited no
authority that such an attenuated chain does not break the link of federal appropriations.
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IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD*

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Dated at Rockville, Maryland,
This 28th day of August 2003.

15 Copies of this Order were sent this date by Internet e-mail transmission to (1) GANE; (2) DCS;
and (3) the NRC Staff.
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Cite as 58 NRC 115 (2003) DD-03-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

Martin J. Virgilio, Director

In the Matter of Docket No. 70-698
(License No. SNM-770)
WESTINGHOUSE ELECTRIC
COMPANY LLC
(Waltz Mill Service Center,
Madison, PA) August 26, 2003

The Director’s Decision on a petition submitted October 30, 2002, from
Viacom, Inc., pursuant to 10 C.F.R. § 2.206 concerning the decommissioning of
the Westinghouse Test Reactor (WTR) facility near Madison, Pennsylvania, was
issued on August 26, 2003. The Director’s Decision concludes that Viacom’s
request for: (1) Westinghouse to release characterization data is now moot and
will no longer be addressed; (2) Westinghouse to accept residual radioactive
material from the WTR into their NRC Special Nuclear Material license is denied;
(3) the NRC to find Westinghouse in violation of 10 C.F.R. § 50.5 is denied; and
(4) the NRC to interpret the provisions of the Decommissioning Plan for the WTR
in response to a separate Viacom, Inc. letter submitted on October 29, 2002, is
granted.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated October 30, 2002, Viacom, Inc. (‘‘Viacom’’) filed a petition
pursuant to Title 10 of the Code of Federal Regulations, section 2.206. The
Petitioner requested that the U.S. Nuclear Regulatory Commission (NRC) issue an
order to Westinghouse Electric Company LLC (‘“Westinghouse’”), the holder of
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License SNM-770 on the Waltz Mill Service Center near Madison, Pennsylvania,
which would require Westinghouse to:

(1) provide certain radiological survey data to NRC that NRC has requested
and

(2) accept under SNM-770 certain residual byproduct materials (within the
structural material) now held under Viacom License TR-2 and located at
the former Westinghouse Test Reactor (WTR) facility at the Waltz Mill
Service Center.

As the basis for the request, Viacom states that Westinghouse’s refusals to
provide the survey data and to accept the residual byproduct materials now held
under License TR-2 violates enforceable commitments made to the NRC. Viacom
also states that, alternatively, Westinghouse’s refusals constitute a violation of 10
C.F.R. §50.5, Deliberate misconduct, which causes Viacom to be in violation of
a license condition, the approved Decommissioning Plan (DP) for the WTR. The
requests for orders are not based on any imminent health and safety concern at
the Waltz Mill Service Center.

In a separate letter dated October 29, 2002, Viacom applied to the NRC to issue
two orders, requesting that the NRC: (1) terminate the 10 C.F.R. Part 50 portion
of the TR-2 license and (2) declare that all of Viacom’s obligations under the DP
have been satisfactorily completed, except for submission of the survey data and
transfer of the TR-2 residual materials to the SNM-770 license. Although Viacom
makes reference to the October 29, 2002, application in the section 2.206 petition,
NRC did not consolidate the October 29, 2002, application for orders with the
Viacom request for action under 10 C.F.R. §2.206 because they are requests
for actions concerning the Viacom TR-2 license and do not ask for enforcement
action under section 2.206 against Westinghouse, the holder of the SNM-770
license.

In a letter dated December 20, 2002, the SNM-770 Licensee, Westinghouse,
responded to the October 30, 2002, Viacom section 2.206 petition and the separate
Viacom requests for orders dated October 29, 2002.

The Petitioner and the Licensee both participated in a meeting with the NRC’s
Office of Nuclear Material Safety and Safeguards (NMSS) Petition Review
Board (PRB) on February 20, 2003. At this meeting, the Petitioner provided
additional information concerning the bases for the petition, and the Licensee
provided additional information concerning their response to the petition. The
written presentations of the parties, as well as the transcript of this meeting,
have been treated as a supplement to the petition and are available in the
Agencywide Documents Access and Management System (ADAMS), which
provides text and image files of NRC’s public documents. These documents
may be accessed through the NRC’s Public Electronic Reading Room on the
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internet at http.//www.nrc.gov/reading-rm.html. The ADAMS Accession Number
for the presentations and the transcript is ML030620600. If you do not have
access to ADAMS or there are problems in accessing the documents located in
ADAMS, contact the NRC Public Document Room (PDR) Reference staff at
1-800-397-4209, 301-415-4737, or by e-mail to pdr@nrc.gov.

In a letter dated March 13, 2003, the NRC Staff informed the Petitioner that
its request for NRC to issue an order to Westinghouse would be reviewed under
section 2.206, and that this review would be conducted by NMSS and the Office
of Nuclear Reactor Regulation (NRR).

In aletter dated March 26, 2003, Westinghouse informed the NRC that it would
be submitting supplemental information concerning its December 20, 2002, re-
sponse to the original petition, and that this information would be submitted by
May 5, 2003. On March 28, 2003, Viacom submitted an objection to the Commis-
sion accepting the supplemental information from Westinghouse and considering
it with the petition evaluation. NRC responded to the Westinghouse letter and
the Viacom objection in a letter dated April, 14, 2003, asking Westinghouse
to submit the supplemental information by April 18, 2003. The Westinghouse
supplemental information was received by the NRC on April 14, 2003. Viacom
submitted comments on the Westinghouse supplemental information on April 22,
2003. Westinghouse submitted a second supplemental response to the Viacom
petition on April 28, 2003.

In a letter dated May 20, 2003, Westinghouse informed the NRC that the data
referred to in the first of the requested actions of the Viacom section 2.206 petition
was being made available to Viacom on Tuesday, May 27, 2003. Viacom replied
to this letter on May 23, 2003, requesting that NRC take note of Westinghouse’s
continuing refusal to provide the data to NRC.

The NRC sent a copy of the proposed Director’s Decision to the Petitioner and
to the Licensee for comment on June 18, 2003. The Petitioner and the Licensee
responded with comments on July 11, 2003. The comments and the NRC Staff’s
response to them are included in the Decision.

In its comments submitted on the proposed Director’s Decision, Viacom states
that the data that are the subject of its first request for an order in the 2.206 petition
has been received from Westinghouse, and that it is in the process of reviewing it
for completeness, after which it will be given to the NRC. Thus, Viacom states
that this aspect of the petition is now moot and need not be addressed by NRC
Staff.

II. BACKGROUND

The Waltz Mill Service Center is located approximately 30 miles southeast of
Pittsburgh in Westmoreland County, Pennsylvania. The WTR facility is located in
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the northwest portion of the Service Center. The WTR was a low-pressure, low-
temperature, water-cooled 60-Megawatt reactor housed in a cylindrical vapor
containment structure originally licensed to operate by Westinghouse Electric
Corporation (‘‘old”’ Westinghouse, or WEC) on June 19, 1959, and is maintained
under NRC License Number TR-2 pursuant to 10 C.F.R. Parts 30 and 50. The
reactor was permanently shut down in 1962. Amendment No. 2 to the TR-2
license, issued March 25, 1963, allows possession of the radioactive materials
but not operation of the reactor. Other nuclear material activities take place
in the balance of the Waltz Mill Service Center under NRC License Number
SNM-770 pursuant to 10 C.F.R. Parts 30, 33, and 70. These activities include the
ongoing nuclear services work of Westinghouse, and cleanup of retired facilities
and contaminated soils from past work and events.

In 1997, WEC acquired CBS and subsequently changed its name to CBS
Corporation, Inc. (CBS). In March 1999, CBS sold the facilities and the activities
under the SNM-770 license to British Nuclear Fuels, PLC (BNFL) who established
Westinghouse Electric Company LLC (‘‘Westinghouse’’) as a subsidiary to run
all of BNFL’s nuclear-related business units. NRC approved transfer of the
SNM-770 license to Westinghouse Electric Company LLC on March 10, 1999,
which became effective on March 22, 1999. In May 2000, CBS was merged into
Viacom, Inc., and NRC approved this name change on the TR-2 license. So, from
issuance in 1959 to March 1999, the TR-2 and SNM-770 licenses were both held
by the same Licensee — the ‘‘old’” Westinghouse,”” or WEC, and then CBS.
After March 1999, the licenses were held by separate Licensees — the TR-2
license by CBS, now Viacom, Inc., and the SNM-770 license by Westinghouse
Electric Company LLC. The ‘‘old”’ Westinghouse Electric Corporation, or WEC,
that held both licenses at the Waltz Mill Service Center from 1959 to 1999 and
the current Westinghouse Electric Company LLC that holds the SNM-770 license
are not related.

The NRC identified the Waltz Mill Service Center as a Site Decommissioning
Management Plan (SDMP) Site in 1990, requiring it to address remediation
of significant contamination in the soils that created the potential for offsite
groundwater contamination. In response, the SNM-770 Remediation Plan was
submitted November 1996 to address decommissioning of the Waltz Mill Service
Center. The Remediation Plan was supplemented with additional information by
WEC, and portions of the work in the plan were approved by NRC (in letters
from the NRC to WEC, dated March 16, 1998, and August 21, 1998) to allow
WEC to begin remediation. Those parts of the Remediation Plan not already
approved were approved by NRC, as revised and supplemented, in Amendment
#21 to the SNM-770 license on January 19, 2000. The SNM-770 Remediation
Plan (at 1-1) states that it is not a decommissioning plan because Westinghouse is
not pursuing license termination and will continue to conduct licensed operations
at the facility.
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WEC submitted a Decommissioning Plan (DP) for the WTR in July 1997.
The DP was approved by the NRC in Amendment #8 to the TR-2 license on
September 30, 1998, after receiving supplemental information from WEC in
March and July 1998. The DP was revised through a 10 C.F.R. § 50.59 change
to add a third option for removal of the reactor vessel in January 2000. The DP
(at 1-1) states that the TR-2 license will be terminated with the completion of
decommissioning work at the WTR and the residual radioactive material will be
transferred to the SNM-770 license.

The CBS sale of its nuclear assets to BNFL was pursuant to a 1998 As-
set Purchase Agreement (APA). At most sites addressed in the APA, the new
Westinghouse Electric Company LLC became the sole licensee after the NRC
approved the license transfers. However, at the Waltz Mill Service Center, CBS
(now Viacom) agreed to retain the license and to decommission the WTR in accor-
dance with the TR-2 DP as approved by the NRC. The APA includes provisions
containing commitments about the Waltz Mill Service Center, namely sections
5.31, 8.1(a), 8.2(x), and 8.8. Section 8.1(a) incorporates the TR-2 DP and the
SNM-770 Remediation Plan by reference and section 8.8 commits Westinghouse
Electric Company LLC and CBS (now Viacom) to binding arbitration to settle
disputes arising under any of the Waltz Mill Service Center decommissioning
provisions of the APA, including the two decommissioning plans as approved
by NRC. In reviewing the APA leading to NRC’s March 10, 1999, approval
of the SNM-770 license transfer (see Safety Evaluation Report: Application
To Transfer and Amend Westinghouse Materials Licenses, Quality Assurance
Program Approvals and Certificates of Compliance, dated March 10, 1999), NRC
found these provisions about the NRC-approved decommissioning plans to be
consistent with NRC regulatory requirements.

Also, as part of the arrangement between Viacom and Westinghouse, the
Agreement for Radiological Project Management, Engineering, and Field Services
Provided by Westinghouse Electric Company LLC for the Waltz Mill Remediation
Project, was signed on March 22, 1999, under which Westinghouse provided
project management, engineering, and field services to Viacom to complete the
necessary work to decommission the WTR.

Removal of the reactor and internals in accordance with the TR-2 DP (as
revised by the section 50.59 process) was completed in May 2000. Viacom
requested that Westinghouse accept the residual radioactive material located at
the WTR (see July 5, 2000, Viacom letter to Westinghouse) and transfer it to the
SNM-770 license, as agreed by the parties and approved by the NRC. From this
point, disagreement arose and is documented in communications between Viacom
and Westinghouse as to whether Viacom has completed its decommissioning
responsibilities under the TR-2 license and the APA.

As a result of the disagreement, Westinghouse filed a demand for arbitration
on October 2, 2002, in connection with Viacom’s refusal to pay Westinghouse
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for services and expenses in connection with the Agreement for Radiological
Project Management, Engineering, and Field Services Provided by Westinghouse
Electric Company LLC for the Waltz Mill Remediation Project (Agreement).
The disputed data that are the subject of the Viacom section 2.206 petition were
generated under the Agreement. The arbitration demand states that Viacom has
refused to pay Westinghouse more than $3 million in connection with work it
performed for Viacom under the Agreement. Westinghouse refuses to release the
disputed data to Viacom until they are paid. Westinghouse also filed a second
demand for arbitration, charging that Viacom has breached its obligations under
the APA by failing to implement the remedial measures that are required under the
TR-2 DP and the SNM-770 Remediation Plan. The board to decide the arbitration
filings has been empaneled and held prehearing conferences with the parties in
April 2003. The discovery stage of the dispute resolution process is now ongoing.
In a May 20, 2003, letter, Westinghouse informed the NRC that the disputed data
are now available to Viacom through discovery. A hearing date for the first of the
arbitration filings is set for November 11, 2003.

III. DISCUSSION

The Viacom petition requests that two orders be issued related to the situation
at the Waltz Mill Service Center. The requested actions are both based on
NRC Inspection Report No. 50-22/1999-202 (IR) transmitted to Viacom on
September 6, 2002, that documents the results of NRC inspections of the WTR
decommissioning and safety programs. The IR identifies two provisions of the
TR-2 DP that still need to be accomplished prior to termination of the TR-2
license, ‘‘determining the residual radioactivity remaining in-situ and preparing
the necessary amendments for and requesting the transfer of the remaining residual
radioactivity and WTR facilities to the SNM-770 License.”” Viacom also requests,
as an alternative, if NRC does not take enforcement action against Westinghouse
under either the TR-2 DP or SNM-770, that an order be issued requiring that
Westinghouse abate a violation of 10 C.F.R. § 50.5, Deliberate misconduct, based
on Westinghouse’s refusal to turn over the data and accept transfer of the residual
radioactive materials. Lastly, Viacom requests the question of the interpretation
of the DP and whether they have completed decommissioning of the WTR be
resolved by NRC as part of its consideration of Viacom’s October 29, 2002,
application for orders rather than this 10 C.F.R. § 2.206 petition. The requested
actions, the Viacom basis for the requested actions, and the response by the NRC
Staff, are as follows.
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1. Request for Order Concerning Data

REQUEST: Westinghouse should be required to provide certain radiological
survey data that NRC has requested.

BASIS:  Viacom states that the time is now ripe under the DP for NRC to be
granted access to the completed survey of the TR-2 residual materials based on
NRC Inspection Report No. 50-22/1999-202. Viacom cites the special position
the NRC is in to assure that its decommissioning requirements are met and seeks
to enforce compliance with the DP and NRC regulations.

RESPONSE:  As stated in the Introduction, Viacom states that this request for
an order is now moot. Accordingly, this request is not discussed.

2. Request for Order Concerning Transfer of Residual Material

REQUEST: Westinghouse should be required to accept under SNM-770 cer-
tain residual byproduct materials now held under Viacom License TR-2 and
located at the former WTR facility at the Waltz Mill Service Center.

Basis:  Viacom says Westinghouse’s refusal to cooperate in the required
transfer is contrary to what NRC intended when it approved the TR-2 DP, and
should be addressed by NRC taking enforcement action to compel Westinghouse
to accept the materials. Also, Viacom states that Westinghouse’s current refusals
to accept the transfer of the materials are contrary to a solemn commitment it
made to NRC in order to obtain a renewed SNM-770 license, because the refusals
are contrary to any concept that TR-2 decommissioning will be a priority for the
SNM-770 license, as stated in a November 27, 1996, letter to NRC.

RESPONSE:  When the NRC approved the TR-2 DP, it expected the residual
radioactive material to be transferred to the SNM-770 license and appropriately
managed under that license. (See Safety Evaluation by the Office of Nuclear
Reactor Regulation Supporting Amendment No. 8 to Facility License No. TR-2.)
However, as pointed out in the petition, at the time the DP was approved by
the NRC, the same entity (Westinghouse Electric Corporation, or WEC) was the
NRC licensee under both TR-2 and SNM-770 and so the transfer of the residual
radioactive material from one license to another was straightforward. The two
licenses are now held by entirely different entities, Viacom and Westinghouse.
Their agreement on their respective decommissioning responsibilities at the
Waltz Mill Service Center is set forth in the Asset Purchase Agreement (APA).
As previously discussed, the dispute resolution process under the APA has
commenced with the intended purpose of resolving the commercial dispute
between the parties. Viacom stated in its petition, and both parties concurred
during the February 20, 2003, meeting with the PRB, that the circumstances at the
WTR do not present a threat to the public health and safety or common defense
and security. The residual contamination at the WTR is carefully controlled and
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will remain so, both in the control of Viacom and within a site controlled by
Westinghouse. The dispute resolution process will resolve the parties’ dispute
as to their respective responsibilities for completing decommissioning of the
WTR in accordance with the approved decommissioning plans. Hence, NRC has
assurance that its requirements will be met and that the required transfer will take
place in due course. NRC retains the final responsibility and authority over the
WTR and the Waltz Mill Service Center because it will approve the licensing
actions that follow the implementation of the decisions of the arbitration panel.

The NRC does not agree that the actions of Westinghouse concerning the
transfer of residual radioactive materials at the WTR are contrary to a commitment
Westinghouse made to the NRC in renewing the SNM-770 license that the TR-2
decommissioning will be a priority for the SNM-770 license. The November 27,
1996, letter, included by reference in Table 5.2-1 of the Application for Renewal
of USNRC License No. SNM-770, serves to identify specific references as
license conditions in the SNM-770 license, namely the June 17, 1996, schedule
for remediation of the Waltz Mill Site and the Conceptual Remediation Plan
dated September 30, 1996. The November 27, 1996, letter itself contains only
a restatement of the priorities and objectives reflected in the references, one of
which is to decommission the WTR so that the TR-2 license can be terminated
before its expiration date. The June 17, 1996, schedule for remediation provides
dates for actions that were forthcoming at that early stage of remediation. This
schedule includes the following two milestones:

TR-2 Facilities — TBD
Total Project Completion — Before 11/2003

Section 2.1.3, Schedule, of the September 30, 1996, Conceptual Remediation Plan
refers to Figure 2-1, the ‘“Waltz Mill Proposed Remediation Schedule.”” This
figure includes a timeline that shows the time period of 1999 through 2003 for
WTR License Termination. Section 2.1.3 includes the following paragraph:

Changes to the schedule may be made at Westinghouse’s discretion as a result of
annual budget constraints, availability of a radioactive waste burial site, interference
with ongoing Waltz Mill operations, ALARA considerations, the potential cross
contamination of adjacent facilities, further characterization measurements and/or
temporary on-site radioactive waste storage operations.

In issuing a renewed SNM-770 license on June 14, 2002, the NRC accepted the
information in the June 17, 1996, letter, the September 30, 1996, Conceptual
Remediation Plan, and the November 27, 1996, SNM-770 Remediation Plan
statement that completion of the project, to include the decommissioning of
the TR-2 facilities before the license expired, remained an objective of the
SNM-770 Remediation Plan, but that no certain date was implied by any of the
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documents. Also, schedule changes under some circumstances at the discretion of
the Licensee were also contemplated and approved. Furthermore, the parties chose
arbitration to resolve their disputes concerning matters about decommissioning
responsibilities at the WTR, such as those now in arbitration.

Thus, at the time of license renewal, it was reasonable for NRC to conclude
that the stated objective in the correspondence could still be realized, but also,
NRC was well aware of the disagreement over the termination of the TR-2 license
(see, e.g., Letter from Viacom to NRC Document Control Center, Mar. 25, 2002).
Therefore, it was just as reasonable for NRC to conclude that the termination of
the TR-2 license would not be completed by the time the license expired, but
NRC found no health and safety or common defense and security issues with
the circumstances at the time of license renewal. NRC is satisfied that public
health and safety and common defense and security will continue to be protected
if there is an extension of the schedule due to the disagreement, and considers
it a reasonable justification for such an extension, as contemplated in license
renewal, if the arbitration does not result in a resolution of matters in dispute by
the time the TR-2 license expires. Hence, NRC does not perceive any actions of
Westinghouse to date to be contrary to any expectations of NRC or Westinghouse
representations or commitments in renewing the SNM-770 license concerning
their commitment in completing the decommissioning of the WTR.

NRC agrees with the Petitioner that acceptance of the TR-2 residual radioac-
tive materials remains an obligation of Westinghouse. Based on information
provided in their December 20, 2002, response to the petition and restated at the
February 20, 2003, meeting with the PRB, NRC is satisfied that Westinghouse
is committed to the decommissioning of the WTR and will meet its obligation to
accept the TR-2 residual radioactive materials upon completion of the ongoing
arbitration process. NRC does not agree with the Petitioner’s arguments made in
the February 20, 2003, meeting with the PRB and again in supplemental informa-
tion that the arbitration will result in an indefinite delay in the decommissioning
process. As discussed in the Introduction, the arbitration is underway, and that
in accordance with the APA, NRC understands the decision will be binding on
both parties. Based on information presented at the February 20, 2003, meeting
with the PRB, and augmented by the fact that the arbitration process is already
in the discovery stage, the NRC does not expect the process to interfere with
completion of decommissioning activities at the WTR and license termination
“‘indefinitely.”” Rather, the NRC expects completion of decommissioning in a
timely fashion following the decisions in the arbitration proceedings.

Accordingly, there is no basis to require Westinghouse to accept the residual
radioactive materials held under the TR-2 license at this time and the request of
the Petitioner is denied.
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3. Request for Order To Abate Violation of 10 C.F.R. §50.5

In the alternative, Viacom states if NRC does not take enforcement action
against Westinghouse under either the TR-2 or SNM-770 licenses, that an order
be issued requiring Westinghouse abate a violation of 10 C.F.R. § 50.5, Deliberate
misconduct.

REQUEST: Westinghouse should be required to abate a violation of section
50.5 by accepting transfer of the materials and making the data available to the
NRC.

BASIS:  Viacom says Westinghouse’s refusal to provide the survey data and to
cooperate in the transfer of the byproduct material are deliberate; they constitute
acts of misconduct that cause Viacom to violate the TR-2 DP, and since the DP is
required by NRC rule and constitutes a license condition, Westinghouse’s refusals
violate 10 C.F.R. § 50.5.

RESPONSE:  Section 50.5, Deliberate misconduct, says a person may be
subject to enforcement action if they engage in deliberate misconduct. Section
50.5(c) states

For the purposes of paragraph (a)(1) of this section, deliberate misconduct by a
person means an intentional act or omission that the person knows:

(1) would cause a licensee or applicant to be in violation of any rule, regulation,
or order; or any term, condition, or limitation, of any license issued by the
Commission. . . .

As indicated above, the alleged failure of Westinghouse to provide survey
data is moot. With respect to Westinghouse’s alleged failure to cooperate in the
transfer of byproduct material, the NRC Staff’s evaluation of Viacom’s petition
has not identified any violation of TR-2 license conditions, either deliberately by
Westinghouse or by Viacom due to actions of Westinghouse.

Additionally, NRC stated in the statement of considerations for 10 C.F.R. § 50.5
(56 Fed. Reg. 40,675) that the ‘“NRC will take action only in those relatively rare
instances where the deliberate misconduct, or deliberate submission of incomplete
or inaccurate information raises concerns about the public health and safety. . ..”
Viacom stated in their petition and both parties concurred during the February 20,
2003, meeting with the PRB that the circumstances at the WTR do not present an
immediate threat to the public health and safety and that the residual contamination
at the WTR is carefully controlled and will remain so.

Therefore, there is no violation of 10 C.F.R. § 50.5, Deliberate misconduct,
and no basis for enforcement action against Westinghouse. The request of the
Petitioner is denied.

124



4. Request for Interpretation of DP

Viacom states that it is their belief that they have completed decommissioning
of the WTR under the TR-2 DP, but Westinghouse has taken the position that
Viacom has not completed decommissioning. Among the issues concerning
whether Viacom has completed decommissioning is whether the DP requires
Viacom to remove the remainder of the WTR biological shield.

REQUEST: NRC should interpret the DP and decide whether Viacom has
completed decommissioning of the WTR as part of its consideration of Viacom’s
October 29, 2002, application for orders rather than this 10 C.F.R. § 2.206 petition.

BASIS:  Viacom bases its belief that it has completed decommissioning as
detailed in the DP on the statements in NRC Inspection Report No. 50-22/1999-
202, which does not bring up the issue of removal of the remainder of the
biological shield, and states that this section 2.206 petition and the separate
application for orders are premised on this belief. Viacom asks for a determination
as to whether they are finished as part of the NRC’s response to the October 29,
2002, application. Viacom also has asked for a determination of whether the
WTR structures must be decommissioned for unrestricted release promptly after
transfer to the SNM-770 license.

RESPONSE: As discussed previously, the section 2.206 petition concerns
requests for enforcement action against Westinghouse. The application for orders
submitted by Viacom on October 29, 2002, concerns the termination of the TR-2
license. NRC agrees it is more appropriate to consider the question of whether
Viacom has completed decommissioning of the WTR in accordance with the
approved plans in addressing Viacom’s October 29, 2002, application for orders
rather than in response to the section 2.206 petition. Therefore, the request of the
Petitioner is granted and NRC is responding to the Viacom application for orders
in a separate correspondence.

IV. CONCLUSION

We are not addressing the request of the Petitioner to issue an order to
Westinghouse, the holder of License SNM-770 on the Waltz Mill Service Center
near Madison, PA, which would require Westinghouse to:

(1) provide certain radiological survey data to NRC that NRC has re-
quested. The request is now moot and the NRC is not addressing it
further.

We have denied the requests of the Petitioner to issue an order to Westinghouse,
the holder of License SNM-770 on the Waltz Mill Service Center near Madison,
Pennsylvania, which would require Westinghouse to:
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(2) accept under SNM-770 certain residual byproduct materials now held
under Viacom License TR-2 and located at the former Westinghouse
Test Reactor (WTR) facility at the Waltz Mill Site.

We have also denied the request of the Petitioner to:

(3) issue an order to Westinghouse to abate a violation of 10 C.F.R.
§ 50.5, Deliberate misconduct, by accepting the residual byproduct
materials now held under Viacom License TR-2 at the WTR and
producing the survey data.

We have granted the request of the Petitioner to:

(4) consider the issue of the interpretation of the DP and whether Viacom
has completed decommissioning of the WTR in addressing Viacom’s
October 29, 2002, application for orders rather than this 10 C.F.R.
§ 2.206 petition. NRC is responding to the October 29, 2002, Viacom
application for orders in a separate correspondence.

As provided in 10 C.F.R. §2.206(c), a copy of this Director’s Decision will
be filed with the Secretary of the Commission for the Commission to review. As
provided for by this regulation, the Decision will constitute the final action of the
Commission 25 days after the date of the Decision unless the Commission, on its
own motion, institutes a review of the Decision within that time.

M. Federline for

Martin J. Virgilio, Director

Office of Nuclear Material Safety
and Safeguards

Dated at Rockville, Maryland,
this 26th day of August 2003.
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Cite as 58 NRC 127 (2003) CLI-03-10

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-275-LT
50-323-LT

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power Plant,
Units 1 and 2) September 8, 2003

This proceeding concerns the request of San Luis Obispo County and the
California Public Utilities Commission to stay the effect of an NRC Staff license
transfer order and the request of Pacific Gas and Electric Company, the Licensee,
to hold the already closed adjudicatory proceeding in abeyance. The Commission
grants the motion to hold the proceeding in abeyance.

LICENSE TRANSFER: ABEYANCE OF PROCEEDING
RULES OF PRACTICE: ABEYANCE OF PROCEEDING

Where, as here, the Commission is asked to postpone a decision in order to
accommodate a possible settlement, we ordinarily will grant the request, absent
harm to third parties or to the public interest.

MEMORANDUM AND ORDER

On June 2, 2003, the California Public Utilities Commission (CPUC) and San
Luis Obispo County asked the Commission to stay the effect of an NRC Staff
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order issued on May 27, 2003. The Staff order approved the transfer of licenses
for the two-unit Diablo Canyon Nuclear Power Plant. Pacific Gas and Electric
Company (PG&E), the Licensee for the Diablo Canyon facilities, opposes the
stay application, but requests that we hold the proceeding in abeyance in light
of a tentative settlement of a related bankruptcy proceeding. CPUC supports the
abeyance request. The County opposes it and continues to demand a stay of the
license transfer order. In view of the tentative bankruptcy settlement, we have
decided to hold the stay application in abeyance, as requested by PG&E.

This proceeding involves PG&E’s application for authorization to transfer its
licenses for Diablo Canyon in connection with a comprehensive Plan of Reor-
ganization which PG&E filed under Chapter 11 of the United States Bankruptcy
Code. In response to the Federal Register notice of PG&E’s license transfer
application,! we received five petitions to intervene and requests for hearing. The
Petitioners included CPUC and the County. On June 25, 2002, we issued an
order denying the intervention petitions of CPUC and the County (and a third
petitioner) but granting them ‘‘governmental participant’ status (entitling them
to participate in the proceeding if, but only if, we were subsequently to grant a
hearing to another petitioner).? On February 14, 2003, we issued a second decision
denying the remaining petitions to intervene and terminating the proceeding.’ A
few months later the NRC Staff issued an order approving the license transfer
application, albeit with conditions.* As noted above, CPUC and the County sought
to stay the effectiveness of the Staff order.

Subsequently, CPUC and PG&E announced a tentative settlement agreement
between them on bankruptcy-related matters. The proposed bankruptcy settlement
requires satisfaction of a number of conditions, but if consummated, the settlement
would eliminate the need for the Diablo Canyon license transfer. PG&E, with
CPUC'’s support, requests the Commission to hold the remaining aspects of this
license transfer proceeding in abeyance.’ The County, however, opposes abeyance
and renews its application for a stay of the Staff’s transfer order.

The County’s continued demand for a stay notwithstanding, we see no reason
not to grant the request of the chief bankruptcy contestants, PG&E and CPUC,

! See 67 Fed. Reg. 2455 (Jan. 17, 2002).

2CLI-02-16, 55 NRC 317, 345, 349 (2002), petition for judicial review pending, No. 02-72735 (9th
Cir.).

3 CLI-03-2, 57 NRC 19 (2003), petition for judicial review pending, No. 03-1038 (D.C. Cir.).

4See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2); Order
Approving Transfer of Licenses and Conforming Amendments, 68 Fed. Reg. 33,208 (June 3, 2003),
announcing Staff order dated May 27, 2003.

3 Only the stay application and the motion to hold it in abeyance are on our docket at this time. As
recounted in the text, earlier this year the Commission terminated the adjudication, and the NRC Staff
issued an order approving the license transfer.
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that we take no further action during the pendency of their tentative settlement.
Notably, both courts of appeals currently considering challenges to NRC decisions
on the Diablo Canyon license transfer have issued orders holding judicial pro-
ceedings in abeyance to await further action on the potential settlement.® Neither
those judicial abeyance orders nor our decision today to issue our own abeyance
order will cause any conceivable harm to the County. The fact is that the NRC
Staff’s approval of the Diablo Canyon license transfer has no immediate effect on
anyone, including the County, because the Staff approval cannot be implemented
absent (among other things) bankruptcy court approval of the transfer.

The law favors settlements. Where, as here, we are asked to postpone a
decision in order to accommodate a possible settlement, we ordinarily will grant
the request, absent harm to third parties or to the public interest. As noted above,
neither the County nor anyone else requires an immediate Commission decision
on whether to stay the NRC Staff’s license transfer order because, in practical
terms, that order has no current effect. Indeed, if the currently contemplated
settlement is consummated, the license transfer controversy will be rendered
moot, and neither the Commission nor the reviewing courts will have to consider
the matter further.

For the foregoing reasons, we grant PG&E’s motion to hold the proceeding
(i.e., the stay application) in abeyance. We also direct PG&E to notify us
immediately upon final approval or rejection of the tentative settlement agreement.
If appropriate, we will reactivate consideration of the stay application at that time.

IT IS SO ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 8th day of September 2003.

6 California Public Utility Commission v. NRC, No. 02-72735 (9th Cir., abeyance order entered
July 28, 2003); Northern California Power Agency v. NRC (D.C. Cir., abeyance order entered Aug. 1,
2003).
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Cite as 58 NRC 130 (2003) CLI-03-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nils J. Diaz, Chairman
Edward McGaffigan, Jr.
Jeffrey S. Merrifield

In the Matter of Docket Nos. 50-369-LR
50-370-LR
50-413-LR
50-414-LR

DUKE ENERGY CORPORATION
(McGuire Nuclear Station, Units 1 and 2;
Catawba Nuclear Station, Units 1
and 2) September 8, 2003

The Commission directs the Atomic Safety and Licensing Board to inform the
Commission when it expects to issue a decision on the remaining contentions in
this proceeding, and to explain the reasons the proceeding has been delayed. The
Commission emphasizes the need to avoid unnecessary delay in the adjudicatory
process.

MEMORANDUM AND ORDER

In 1998, the Commission issued a Statement of Policy on Conduct of Adjudi-
catory Proceedings, reemphasizing the need for a disciplined hearing process.!
As we noted in our policy statement, the Commission expects that in the next few
years a number of lengthy and complex adjudicatory proceedings may be insti-

! Statement of Policy on Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18 (1998); 63
Fed. Reg. 41,872 (Aug. 5, 1998).
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tuted. These may include an expected application to license the Yucca Mountain
high-level waste depository, and further applications to transfer, or, as in this
case, to renew reactor operating licenses. Indeed, a ‘‘leading consideration[ ]’* of
our policy statement was the necessity of managing license renewal proceedings
in a fair and efficient way, given the potential for ‘‘large number[s] of utilities
to seek license renewal soon.”’? Faced with limited adjudicatory resources, the
Commission cannot overemphasize the need to avoid unnecessary delay in our
adjudicatory process.

The Commission therefore has emphasized that licensing boards must *‘estab-
lish schedules for promptly deciding the issues before them,”” must issue *‘timely
rulings on prehearing matters,”” and, in short, must ‘‘ensure a prompt yet fair
resolution of contested issues.”’3 Not all proceedings, however, including this
one, have moved forward as expeditiously as we had intended.

At the very outset of this proceeding, as in all other license renewal pro-
ceedings, the Commission called upon the Licensing Board to fairly, promptly,
and efficiently resolve contested issues.* The Commission’s goal in contested
license renewal cases is the ‘‘issuance of a Commission decision on the pending
application in about 2!/, years from the date that the application was received.”’>
To that end, we directed the Board to achieve particular milestones. Among these
milestones was a Licensing Board decision on late-filed contentions ‘‘[w]ithin
50 days of the issuance of [the] final SER [Safety Evaluation Report] and FES
[Final Environmental Statement].’’% In this case, the NRC Staff published the final
environmental impact statements for the Catawba and McGuire nuclear stations
in December 2002.” The Staff completed and served the SER in January 2003.3

Obviously, many months have passed after the issuance of the FEIS and
SER. Given when the FES and SER became available, and the Commission’s
clear expectation that license renewal cases would be decided expeditiously,

2 Baltimore Gas & Electric Co. (Calvert Cliffs Nuclear Power Plant, Units 1 and 2), CLI-98-25, 48
NRC 325, 339 (1998).

3 See Policy Statement, 48 NRC at 19-20; see also Calvert Cliffs, 48 NRC at 339-40.

4 Duke Energy Corp. (McGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Units 1
and 2), CLI-01-20, 54 NRC 211, 215 (2001).

31d. at214.

6]d. at 215 (emphasis in original).

7 See NUREG-1437, “‘Generic Environmental Impact Statement for License Renewal of Nuclear
Plants,”” Suppl. 8 (Regarding McGuire Nuclear Station, Units 1 & 2) (Dec. 2002); NUREG-1437,
“‘Generic Environmental Impact Statement for License Renewal of Nuclear Plants,”” Suppl. 9
(Regarding Catawba Nuclear Station, Units 1 & 2) (Dec. 2002).

8 The SER was formally published in March 2003, but nonetheless was completed and served upon
the Board and parties in January. See Letter from Susan L. Uttal, NRC Staff, to Administrative Judges
(Jan. 10, 2003); Letter from Susan L. Uttal, NRC Staff, to Administrative Judges (Jan. 14, 2003).
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it is unclear why threshold decisions on the admissibility (and mootness) of
contentions remain pending in this case.

It has been nearly 9 months since the Commission remanded to the Board three
questions related to the Intervenors’ original and amended ‘‘SAMA”’ contention:’

1. whether the draft SEISs render the original SAMA contention moot, which the
Commission itself stressed *‘appears to be the case.’” !0

2. whether the Intervenors’ amended [SAMA] contention raises timely, ade-
quately supported, and otherwise admissible genuine material disputes for
litigation; and

3. whether there is any basis for the Intervenors’ demand for access to Duke’s
PRA [probabilistic risk assessment] analysis.

The Commission expected that these questions could be resolved without
extensive deliberation or delay, and indeed our decision provided extensive
guidance to the Board. In addition, on April 11, 2003, the Intervenors requested
reinstatement of a previously dismissed contention on the environmental impacts
of using Mixed Oxide (‘‘MOX’’) fuel.!! The reinstatement question, too, remains
undecided.

We therefore direct the Board to inform the Commission when it expects to
issue a decision on the remaining contentions, to provide the Commission with an
explanation of the reasons for the delay thus far, and to explain the measures the
Board will take to restore the proceeding to the original schedule reflected in the
Commission’s order, CLI-01-20, 54 NRC at 215-16. The Board should provide
this information within 3 business days.

It is so ORDERED.

For the Commission

ANNETTE L. VIETTI-COOK
Secretary of the Commission

Dated at Rockville, Maryland,
this 8th day of September 2003.

9 See CLI-02-28, 56 NRC 373, 388 (2002). The acronym ‘‘SAMA’’ refers to ‘‘Severe Accident
Mitigation Alternatives.’’

107d. at 378.

1 See CLI-02-14, 55 NRC 278, 294-97 (2002).
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Cite as 58 NRC 133 (2003) LBP-03-15

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Dr. Charles N. Kelber
Dr. Peter S. Lam

In the Matter of Docket No. 30-35594-CivP
(ASLBP No. 03-811-02-CivP)

(EA 02-072)

(Order Imposing

Civil Monetary Penalty)

ADVANCED MEDICAL IMAGING
AND NUCLEAR SERVICES
(Easton, PA) September 22, 2003

MEMORANDUM AND ORDER

(Approving Settlement Agreement and Terminating Proceeding)

Before us is the joint motion of the NRC Staff and Advanced Medical Imaging
and Nuclear Services (Advanced Medical) for approval of a proffered settlement
agreement in this civil penalty proceeding. Advanced Medical is the holder of
NRC Byproduct Materials License No. 37-30603-01 issued pursuant to 10 C.F.R.
Parts 30 and 35 authorizing the Licensee to possess and use certain byproduct
materials at its Easton, Pennsylvania facility for various medical uptake, excretion,
imaging, and localization procedures. The proceeding stems from the Staff’s
issuance of an order imposing a civil penalty on Advanced Medical in the amount
of $43,200 for alleged violations of provisions of its license and the Commission’s
regulations. See 68 Fed. Reg. 10,049 (Mar. 3, 2003).
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Under the proposed settlement, Advanced Medical agrees to pay a civil penalty
in the amount of $27,500 within 30 days of the Board’s approval of the settlement
agreement. Additionally, the agreement states, inter alia, that:

(1) Advanced Medical’s use of byproduct material from June 2001 to
November 30, 2001, for patient diagnosis was not in accordance with
a specific license and not under the supervision of an authorized user
in violation of 10 C.F.R. § 35.11;

(2) Advanced Medical’s records of radioactive materials ordered between
March 2001 and November 2001 were not complete and accurate in all
material respects in violation of 10 C.F.R. § 30.9 and condition 15.A
and Item 10 of Attachment 10.6 of its license;

(3) Advanced Medical’s conduct of licensed activities, including ordering
and administering radiopharmaceuticals from March 2001 to Novem-
ber 30, 2001, was done without having appointed a radiation safety
officer;

(4) Advanced Medical’s actions, in and of themselves, did not have any
safety consequences and the NRC Staff has determined that Advanced
Medical has taken appropriate corrective actions.

Finally, the settlement agreement states, in effect, that the Staff and Advanced
Medical have agreed to disagree on the questions whether Advanced Medical’s
conduct was deliberate and willful and warrants a Severity Level II classification.

The Commission looks with favor upon settlements. See, e.g., 10 C.F.R.
§2.759; North Atlantic Energy Service Corp. (Seabrook Station, Unit 1), CLI-
99-28, 50 NRC 291, 293 (1999). In approving a proposed settlement, the
Licensing Board is required to ‘‘give due consideration to the public interest.”’
Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-
12, 40 NRC 64, 71 (1994); see 10 C.F.R. §2.203; Sequoyah Fuels Corp. and
General Atomics (Gore, Oklahoma Site), CLI-97-13, 46 NRC 195, 205 (1997).
Here, the parties’ proposed settlement agreement appears to be in accord with
the public interest and there appears to be no reason why it should not be
approved. Accordingly, the Board approves the settlement agreement (ADAMS
ML 032481131), incorporates it into this Order as if set forth verbatim, and
terminates this civil penalty proceeding.
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It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD!

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Charles N. Kelber
ADMINISTRATIVE JUDGE

Peter S. Lam
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 22, 2003

! Copies of this Order were sent this date by Internet electronic mail transmission to the counsel for
Advanced Medical and the NRC Staff.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Michael C. Farrar, Presiding Officer
Dr. Charles N. Kelber, Special Assistant

In the Matter of Docket No. 30-36239-ML
(ASLBP No. 03-814-01-ML)
(Materials License)

CFC LOGISTICS, INC. September 23, 2003

RULES OF PRACTICE: STAY OF AGENCY ACTION (CRITERIA)

In ruling upon a stay request, the decisionmaker weighs the same four factors as
those classically applied in judicial proceedings: (1) the extent of the probability
that the moving party will succeed on the merits; (2) whether the moving party
will suffer irreparable injury, and if so, to what extent, if the stay is not granted;
(3) the extent of the injury the party opposing the stay will suffer if the stay is
granted; and (4) where the public interest lies. 10 C.F.R. §2.788(e); see also
Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958).

Although all four factors are to be weighed in the balance, the first two are
generally considered the more important, and the moving party has the burden of
demonstrating that they weigh in its favor. The greater the showing on one of the
factors, the less may have to be demonstrated on the other. Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-338, 4 NRC 10, 14
(1976); Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985).
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RULES OF PRACTICE: STAY OF AGENCY ACTION
(IRREPARABLE INJURY)

Where Petitioners’ claims of irreparable injury rest on speculation and are
unsupported by prior accidents or by presenting substantial chains of causation,
there is no ‘‘increased imminent risk’” that would establish a significant likelihood
of irreparable injury. Compare State of Ohio ex rel. Celebrezze v. NRC, 812 F.2d
288 (1987).

RULES OF PRACTICE: STAY OF AGENCY ACTION (INJURY TO
OPPOSING PARTY)

Where the opposing party’s representations are insufficiently specific about
lost time and opportunity, they leave too much to speculation to be given much
weight in the four-factor balance.

MEMORANDUM AND ORDER

(Ruling on Petitioners’ Motion To Stay License Effectiveness)

On the evening of September 10, we heard several hours of oral argument
from counsel on the motion of Petitioners (certain named residents of Milford
Township!) for a stay of the effectiveness of the license the NRC Staff had recently
issued to CFC Logistics to operate a cobalt-60 irradiator at the company’s food
processing warehouse in Quakertown, Pennsylvania.> The need to address the
stay motion arose from the Company’s then-stated plans to begin receiving the
cobalt-60 sources at the facility (where the irradiator has already been constructed)
the week of Monday, September 22.3

For the reasons stated herein, we DENY the stay, without prejudice to its
renewal as to future shipments if circumstances change. Further, should we later
grant the Petitioners’ hearing request (see note 2), they will be free to renew their

! Although for purposes of appearing in other venues the facility’s opponents have apparently
coalesced in an organization called ‘‘Concerned Citizens of Milford Township’’ (CCMT), that group
as such has not yet sought to appear before us.

2 As indicated in our previous orders and in the handout we made available to the public at the oral
argument (a copy of which appears at the end of this Memorandum), counsel also argued the questions
of (1) the standing of the Petitioners and (2) the germaneness of the ‘‘areas of concern’” upon which
Petitioners base their request for a hearing on the merits of the company’s application/license. We
will address those questions at a later time. For now, we can put them aside (see pp. 141, 144, below).

3 See Aug. 26 Tr. at 16. But see last sentence of note 20, below, regarding a shipping delay.
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stay motion or to seek other remedial action at the time they file their written
evidence.

A. Background

In view of the urgency of this matter, we will not pause to provide the full
background that led to this stage. Instead, we focus briefly on only the following.

CFC Logistics filed its application for an NRC materials license on February 25,
2003. At that point, the NRC Staff, before whom the application was pending,
elected not to issue a formal notice of opportunity for hearing.* Thus, the time for
filing a petition for a hearing on the merits of the application did not begin to run
until Petitioners received actual notice of the application’s pendency. As it turned
out, the Petitioners filed their first hearing request on June 23, 2003.

After this tribunal was established on July 14, the NRC Staff — as is its right
under 10 C.F.R. § 2.1213 — informed us by a July 24 letter that it elected not to
participate in the proceeding. Notwithstanding that election, we directed the Staff
to participate — as that same provision authorizes us to do — ‘at least to [the]
extent’’ of the ‘‘resolution of the preliminary issues . ...”” July 31 Order, at 1-2.

At the outset, there were a number of disparate filings, with CFC Logistics
responding to the petition and to various other filings Petitioners made, all of
which need not be recounted here. To bring some focus to the proceeding, we
directed the Petitioners to file a document indicating the respective distances the
several Petitioners live from the facility and then to restate the ‘‘areas of concern’’
upon which they based their request for hearing. See Aug. 13 Prehearing Order
at 2.

In that same Order, we called for the NRC Staff to respond to the filings the
Petitioners were about to make by briefing the issues of Petitioners’ standing and
the ‘‘germaneness’’ to the proceeding of the areas of concern Petitioners sought
to raise.” The Company and the Petitioners were then to respond to the Staff brief,
so that all issues would be properly joined.

4When asked later about the basis for this determination, counsel replied that the Staff handles
“‘many thousands’’ of materials license applications annually and its practice is not to issue formal
notices of hearing on them (Aug. 7 Tr. at 25-26) [the numbering of both the August 7 and August
26 Transcripts began with page 1; thereafter, page numbering of new transcripts took up where
the previous one had ended]. As we understand it, however, only a minuscule proportion of those
thousands of applications involves proposed irradiators or other devices involving similar radioactive
potency.

3 In that regard, we had indicated in the first telephonic prehearing conference our intense interest, as
far as the issue of standing was concerned, in whether this irradiator fit within the NRC jurisprudence
about ‘‘a significant source of radioactivity producing obvious potential for offsite consequences.’’

(Continued)
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Responding to increasing interest in the local community, the Staff eventually
determined to hold a public meeting on the evening of Thursday, August 21, to
receive the public’s comments and concerns. According to an unofficial transcript
later supplied us by Petitioners,® the Staff began the meeting by indicating that
once the public’s remarks on the Company’s application were listened to and
reported back, the license would be issued *‘in the next few days.”” Later portions
of that transcript, confirmed by contemporaneous news reports,’ indicated that
that announcement did not sit well with the audience.

This disclosure prompted the Petitioners to file the next day a request that we
stay the issuance of the license. This prompted a flurry of rulings and a conference
call (see Aug. 26 Tr. at 7) during which we denied the stay request — which did
not expressly address the ‘‘four factors’’ that govern decisions on stays (see p.
140, below) — as premature, without prejudice to its later renewal. See Aug. 27
Further Scheduling Order.

As had been projected during the conference call (Aug. 26 Tr. at 8), the Staff
issued the license the next day, August 27, and the Petitioners renewed their stay
motion on September 4. For our part (see Aug. 27 Further Scheduling Order
and Sept. 3 Prehearing Order), we called for rapid replies and included the stay
motion on the September 10 oral argument agenda.

A day after issuing the license, the NRC Staff also issued a separate order
regarding the facility security plan, imposing a standard upgrade required of all
licensees; pursuant to a Commission directive, the Staff informed the Company
that the upgrade would not have to be in place until December 3, 2003 (see Sept. 5
Notification to Board and accompanying documents). At the oral argument, in
response to the Company’s assertion that it nonetheless intended to have the
upgraded security plan in place by Friday, September 12, we asked the Staff if it
would be able — in light of the pendency of the stay request and the focus being
placed on the security plan for that purpose — to conduct a rapid inspection to

Aug. 7 Tr. at 33-34, 36, 74-75, 79-81. Accordingly, in our August 13 Order directing the NRC Staff
to file a brief on the questions of standing and germaneness, we indicated that brief should:
pay particular attention to the question the parties have raised as to whether, for standing
purposes, the radioactive source is to be considered in the shielded position it would occupy
in the irradiator or, as the Applicant characterized the opposing viewpoint, in unshielded
“‘isolation’’ (see Tr. at 74-75, 79-81), and . . . then provide the Staff’s view on whether,
applying the standards the Staff believes appropriate, the Petitioners have standing . . . .
In our estimation, the Staff brief left some matters open (Tr. at 92-93; see also id. at 114-18),
prompting us to call for a supplemental brief (see Sept. 3 Prehearing Order), which left us unclear as
to an aspect of the Staff’s position on this matter (see Tr. at 127).
6 According to her declaration, Kimberly Haymans-Geisler, a member of CCMT and an attendee at
the meeting, prepared that partial transcript from a videotape provided to her.
7 See, e.g., Greg Coffey, ‘‘Irradiator Approved,” The Intelligencer [phillyBurbs Internet ed.]
(Aug. 22, 2003).
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confirm that the Company had indeed done what it had pledged (Tr. at 247-52).
The Staff demurred on making any commitment at that point (Tr. 252).

At the end of the argument, we gave the parties 2 days to supply us with
any factual information they had been unable to provide at the argument (Tr.
at 266). In view of the lateness of the hour and the travel contingencies facing
the Company’s counsel (discussed during the brief recess reflected at Tr. 224,
lines 8-9), we did not pause to recount with the parties what those areas might
include. One area on which we expected more information, however, concerned
the number and size of existing licensed irradiators, upon which there had been
conflicting reports (compare, e.g., Sept. 9 Stein Affidavit q 13 with Tr. at 144-45).

Rather than supply that information, however, the Staff favored us with a
September 12 letter brief advising us, in effect, that (1) the Staff could not conduct
an inspection of this facility until it completed a manual on how to inspect all
facilities; and (2) in any event, we have no jurisdiction to direct the Staff to
conduct an inspection. As we see it, the portion of the letter asserting we lacked
jurisdiction answered a question not asked and addressed a matter not in issue.?

B. Criteria for Granting a Stay

Under the NRC’s Rules of Practice, 10 C.F.R. § 2.788(e), the criteria for ruling
upon a stay request involve the same four factors as those classically applied in
judicial proceedings. See Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d
921, 925 (D.C. Cir. 1958). Thus, the decisionmaker must consider (1) the extent
of the probability that the moving party will succeed on the merits; (2) whether
the moving party will suffer irreparable injury, and if so to what extent, if the stay
is not granted; (3) the extent of the injury the party opposing the stay will suffer
if the stay is granted; and (4) where the public interest lies.

Although all four factors are to be weighed in the balance, the first two
— probability of success on the merits and extent of irreparable injury — are
generally considered the more important, and the moving party has the burden of
demonstrating that they weigh in its favor. The greater the showing on one of
the factors, the less may have to be demonstrated on the other. Public Service
Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-338, 4 NRC
10, 14 (1976); Cuomo v. NRC, 772 F.2d 972, 974 (D.C. Cir. 1985). Indeed, *‘[i]t
reasonably follows that one who establishes no amount of irreparable injury is

8 Specifically, we had not said anything that reflected an intention to direct the Staff to conduct an
inspection. We had merely asked, in the context of a stay request in which the status of the Company’s
Commission-required anti-terrorist plans was being made a major issue, whether the Staff would be
able to conduct an early inspection to confirm the Company’s having taken action to comply — 3
months early — with a new NRC requirement. See Tr. at 247-52, 266-67. On that score, the Company
invited an early Staff inspection (Tr. at 263-64).
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not entitled to a stay in the absence of a showing that a reversal of the decision
under attack is not merely likely, but a virtual certainty.”” Cleveland Electric
Hlluminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820, 22
NRC 743, 746 n.8 (1985). In the final analysis, then, the irreparable injury
criterion ‘‘commands our attention first because it is ‘often the most important
in determining the need for a stay.” >’ Id. at 746 & n.7, quoting from cases there
cited.

In light of the attention this matter has received in the community, we should
point out that, as to the fourth factor — relating to the ‘“public interest’” — what
is being weighed is not the position being taken by members of the ‘‘interested
public.”” Rather, this factor looks to whether there are public policies or values,
distinct from the private interests bound up in the other three factors, that would
be served, on the one hand, by a grant of the stay or, on the other, by its denial.

C. Application of the ‘‘Four-Factor’’ Stay Criteria to this Proceeding

The early portions of the September 10 oral argument dealt with the questions
of the Petitioners’ standing to seek a hearing on the merits of the CFC appli-
cation/license and the germaneness of the ‘‘areas of concern’’ that reflect the
challenges they wish to bring. We will address those matters in a later opinion,
which we expect to issue by mid-October. For purposes of ruling on the stay
motion, we will assume that at least some of the Petitioners do indeed have
standing,’ and that at least some of their areas of concern are germane and thus
can be the subject of the hearing.'?

Taking our cue from the Appeal Board’s decision in Perry, above, we address
the irreparable injury factor first. For, as has been seen, the determination we
make on that factor will influence the role the others play.

1. Irreparable Injury to Petitioners

In their brief and at oral argument (Tr. at 227-28), Petitioners placed con-
siderable reliance on the decision of the United States Court of Appeals for the
Sixth Circuit in State of Ohio ex rel. Celebrezze v. NRC, 812 F.2d 288 (1987), for
the proposition that ‘‘increased imminent risk’’ can constitute irreparable injury.
We think that decision will not, in the circumstances before us, bear the weight

The NRC Staff supported the Petitioners’ claim to have standing, but on theories that required
further explanation (see Company Sept. 5 Brief, Section IL.A, and Tr. at 127, 128-29).

10The Petitioners presented some sixteen areas of concern, all of which the Company argued were
not germane but seven of which the NRC Staff argued were legitimate subjects for hearing.
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Petitioners attempt to place upon it here, given the nature of the risks they describe
(see Subsection 2, below).

In Celebrezze, the State argued that the NRC should be prohibited from issuing
a full-power operating license to the Perry Nuclear Plant until an ‘‘adequate offsite
emergency evacuation plan’’ was developed. 812 F.2d at 291. Finding that the
State had ‘‘demonstrated a sufficient probability of success on the merits,”” the
Sixth Circuit indicated that to substantiate an irreparable injury claim, a movant
““must provide some evidence that the harm has occurred in the past and is likely
to occur again.”” Id. at 290, 291. On that score, the Court of Appeals found the
then-recent accident at Chernobyl instructive and held that, in light of the situation
that occurred there, ‘‘it would be unconscionable to allow the full power license
to issue absent adequate emergency preparedness plans.”” Id. at 291. The Court
of Appeals concluded that while ‘it is difficult to visualize particular scenarios,
... when dealing with a force as powerful as nuclear energy every effort should
be made to minimize risks.”” Id.

We think the Sixth Circuit’s rationale there to be inapplicable here on several
grounds. As that Court stressed, there is an ‘‘inversely proportional’’ relationship
between the strength of the *‘probability of success’’ showing and the ‘irreparable
injury’’ showing. 812 F.2d at 290. With respect to the merits, the Court detailed
the efforts the State had made in withdrawing from, and providing a critique of,
the emergency evacuation plan, and commented favorably upon the ‘‘findings
which articulated the plan’s deficiencies’’ made by an Ohio ‘‘cabinet-level task
force,’’ all as brought to the Court’s attention through the lengthy affidavit of that
Task Force’s chairman. Id. at 291.

In other words, the Sixth Circuit believed the State had made out a strong case
of probability of success on the merits and, under the Court’s classic reasoning,
the irreparable injury showing could be correspondingly less. In contrast, without
unduly minimizing the nature of the concerns Petitioners are bringing before us
here, the matters they have presented thus far do not create such a strong showing
as to probability of success (see pp. 144-46, below), so their irreparable injury
showing must be correspondingly greater.

On the subject of irreparable injury, the Sixth Circuit seemingly put great
weight on the existence of a prior accident (Chernobyl) and ‘‘a force as powerful
as nuclear energy.”” 821 F.2d at 291. In the matter before us, however, where
a stronger irreparable injury showing is needed, there has been no showing of
prior accidents — indeed, the suggestion is that, as to a key accident scenario,
there have been no ‘‘cask drop’” accidents at any irradiator (Tr. 259-60, 262) —
and no definitive indication (as opposed to informed speculation) of why such
an accident should, for purposes of a stay, be anticipated. And in terms of the
forces at work, the presence of cobalt-60 in an irradiator, while of legitimate and
expressed concern to the surrounding residents, cannot fairly be compared to the
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concern the Sixth Circuit expressed about ‘‘a force as powerful’” as a nuclear
plant operating at full power.

We need add only a comment on the Company’s post-argument suggestion
that we cannot inquire, at any hearing on the merits of the matters before us
in this proceeding, into the issue of the Company’s compliance with the latest
Commission directive on security plans, an issue the Company and the Staff
say would have to involve a separate proceeding. Whatever the legitimacy of
that suggestion as far as a merits hearing goes,'' we believe — but need not
decide here — that for purposes of an ‘‘irreparable injury’’ determination, it is
legitimate for Petitioners to attempt to put forward a showing of terrorist-related
consequences attributed to deficiencies in compliance with the Commission’s
security directives. But that showing falls short of being convincing here, because
the Company has, for purposes of the stay motion, countered the Petitioners’
showing by its representation — albeit unfortunately left unconfirmed by the
Staff'> — that its full-scale plan will be in place before any cobalt-60 reaches the
site (see Exhibit B to the Company’s Sept. 9 Response to the stay motion).

None of the Petitioners’ other claims of irreparable injury goes beyond spec-
ulation as to accidents that might happen, unsupported by recounting past events
at irradiators or by presenting substantial chains of causation.'> Although an
eventual hearing on the merits may demonstrate safety deficiencies, the totality
of the Petitioners’ showing thus far — including the matters they presented that
we discuss in Subsection 2, below — does not establish any significant likelihood
of irreparable injury from ‘‘increased imminent risk’’ (Tr. at 228) of the type the
Sixth Circuit thought confronted it. Accordingly, we cannot weigh this factor in
Petitioners’ favor.!4

"' Whether the merits of that issue may be heard in this proceeding is not a matter that need be dealt
with herein. We will turn to it later, in our upcoming decision on standing and germaneness.

121 different circumstances or in a closer case, the absence of Staff confirmation could well throw
the balance of stay considerations the other way.

13 0f course, the Petitioners’ efforts were hampered, or at least delayed, by their lack of ready access
to key documents (see, e.g., Aug. 26 Tr. at 16-29), a problem on which we have already — and
unexpectedly (see Aug. 7 Tr. at 24, 75-76, 83-84; Aug. 21 Scheduling Order; Aug. 26 Tr. at 13-15)
— had to intervene on several occasions despite the experienced counsel involved. We do not expect
to have to do so unnecessarily again (see Aug. 26 Tr. at 86).

14To be sure, in an earlier proceeding the manufacturer of this irradiator — faced with an assertion
by the NRC Staff that its plans to use cesium-137 (in the form of cesium chloride ‘‘caked powder’’) as
a radioactive source (in a different irradiator) were deficient because cobalt was safer — argued that
cobalt had a number of deficiencies of its own. In the Matter of GrayStar, Inc. (Suite 103, 200 Valley
Road, Mt. Arlington, NJ 07856), LBP-01-7, 53 NRC 168, 172, 188-89 (2001). Upon examination,
those stated deficiencies appear less to create safety consequences for nearby residents than to detract
from operating efficiency, and thus do not bolster Petitioners’ irreparable injury case to any substantial
degree (see also Tr. at 157-58; cf. Tr. at 188-92).
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2. Probability of Success on the Merits

Against this background of a minimal showing on the irreparable injury
factor, the Petitioners would have to show, as the Sixth Circuit made clear, a
correspondingly higher probability of success on the merits in order to prevail in
the weighing of the four factors. We turn now to an analysis of whether such
success has been demonstrated.

As indicated above, we are assuming, for purposes of this stay motion, that at
least some of the Petitioners will be found to have standing and that at least some
of their ‘‘areas of concern’” will be found germane. If that transpires, a hearing
on those concerns, involving written presentations at the outset, will take place.!’

Of course, the ‘‘probability of success on the merits’’ factor, insofar as relevant
to stay motions, does not go to whether Petitioners will succeed in obtaining a
hearing. Rather, it goes to whether at such a hearing they will succeed, with
regard to one or more of the concerns they have raised, in demonstrating a
safety deficiency in the irradiator itself, or in the Company’s compliance with
the standards governing the irradiator, that would lead us to invalidate, or to
condition, the license the Staff awarded.

As indicated above, the Petitioners have pointed to some sixteen concerns they
say justify a hearing. In presenting their written arguments in support of a stay,
they focused on five key concerns: (1) the inadequacy of security measures; (2)
the risk of accidental dispersion of radioactive material in air and water during
loading, unloading, and transportation; (3) the absence of emergency procedures
for dealing with a prolonged loss of electricity or for the range of accidents that
could be caused by such a loss; (4) the absence of emergency procedures for
accidents involving a break in the compressed-air line; and (5) the inadequacy of
the $75,000 bond to cover post-accident cleanup costs. At oral argument, they
placed primary emphasis on the first four items (Tr. at 228, 237, 240, 241-42).

We discuss each of those concerns below. Before doing so, we stress that
the burden to show that an area of concern is germane — and thus can trigger
a hearing — is a relatively light one. 10 C.F.R. §2.1205(e)(3), (h). In contrast,
the burden to demonstrate ‘‘probability of success’” on the merits — and thus to
obtain a stay — is a much heavier one (see 10 C.F.R. § 2.788(e) and pp. 140-41,
above).

SHow soon such a hearing would take place remains to be seen. Because the NRC Staff did
not publish a notice of hearing at the outset (see p. 138, above), the Rules of Practice governing
materials licenses would, if our ruling is in favor of Petitioners’ intervention, require us to issue a
notice of hearing providing 30 days for prospective additional intervenors to file petitions. See 10
C.F.R. §2.1205(d)(2)(i), (j), (k). It also remains to be seen whether in that circumstance it would
be permissible — while awaiting responses to that notice from potential new petitioners — to begin
the written presentation process as to the existing Petitioners (or, if permissible, whether it would be
prudent and efficient to do so).
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Put another way, it is much more difficult to establish that one will prevail at a
hearing than that one is entitled to a hearing.'® As to the former, we can again take
a cue from the Appeal Board’s opinion in Perry (22 NRC at 746) to the effect that
“‘[w]here no threat of irreparable injury is established, both the need for and the
wisdom of our precipitous pronouncement on the merits of the [movant’s] claims
are doubtful at best.”” Accordingly, we keep our remarks on the merits to a bare
minimum, so as not even to appear to prejudice the actual consideration of those
claims, if in fact such consideration later takes place.

a. Security Plans

As discussed above in connection with irreparable injury, the Company has
represented that it would take the steps necessary to comply with the latest
Commission security directive before any radioactive sources are received onsite
(as noted, the NRC Staff has not taken the opportunity to confirm the Company’s
compliance). The issue is surely an open one, but — unlike the information the
Sixth Circuit had before it as to the deficiencies in the Ohio emergency evacuation
plan — nothing comparable before us indicates the Petitioners have the requisite
high probability of success on the merits in establishing that deficiencies exist.

b. Accidental Dispersion

The Petitioners have posited different accident scenarios. But thus far none
of those scenarios focuses on how the solid (essentially water-insoluble), doubly
encapsulated cobalt metal source (in contrast, say, to the cesium powder that was
the problem in the earlier GrayStar irradiator mentioned in note 14 above) lends
itself to ready dispersion in accident situations. If we get to the hearing stage,
it will be open to Petitioners in their written presentation to demonstrate, more
specifically than they have so far, the safety problems and dispersion pathways in
accident situations. With an apparent lack of prior, similar accidents (like ‘‘cask
drop’’) to look to, and with the irradiator designed to offer some physical and
administrative protections to the sources when cask loading or unloading is taking
place, we are unable to say now there is a high probability of success on this issue.

16 For purposes of triggering a hearing, our Rules of Practice do make it easier, in a Subpart L
materials license proceeding like this one, to demonstrate that an ‘‘area of concern’’ is ‘‘germane,”’
than to establish, in a Subpart G proceeding like those involving nuclear power plants or spent
nuclear fuel storage facilities, that a ‘‘contention’’ is sufficiently specific and supported by a sufficient
“‘basis.”” Compare 10 C.F.R. § 2.1205(h) with 10 C.F.R. § 2.714(b)(2).
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c. Electricity Loss

A principal concern the Petitioners expressed about electricity loss — a
situation they correctly assume can be expected to occur from time to time —
was the loss of cooling capability. But it appears that the heat generated by the
presence of the radioactive sources is of a low order that would simply lead to
slow evaporation of the pool water, a matter that can be resolved by the ready
addition, without electrical power, of more water. Whether the matter is as simple
as the Staff would have it,'” we again have yet to see an analysis that would lead
us to believe in the requisite high probability of Petitioners’ success.

d. Air-Line Break

In the design of this irradiator, the air lines serve two purposes: (1) maintaining
sufficient pressure in the ‘‘bell’’ (containing the product to be irradiated) to
prevent pool water from entering its open bottom; and (2) circulating air within
the plenum that holds the radioactive sources. In the first instance, the failure of
the air line leads most directly to rendering the product unusable; the suggestion
that spoiled product would clog the system (in a pool that has no drains) in a
manner that affects public safety (as opposed to product quality) remains to be
demonstrated. As to the second instance, the Company asserts that the air is not
needed for cooling or other safety reasons. On this point, the Staff (see Sept. 9
Kinneman Affidavit 6) indicates that the ‘‘double encapsulated sources are
designed to be continuously in contact with either air or water or to cycle between
the two.”” We await — but cannot now point to — the Petitioners’ rejoinder to
that claim.

e. Bond Sufficiency

The Staff indicates that the bond to be posted by the Company is in compliance
with existing Commission regulations. The manner in which pending changes in
that requirement may affect this proceeding is uncertain. But where Commission
regulations are concerned, the belief of project opponents that the regulations are
inadequate to serve their safety purpose leaves, at the least, much to be done
before success on the merits is within grasp.

171n response to our question (Tr. 254), Staff counsel opined that the solution to this problem was
not a ‘‘diesel generator’” (to supply emergency power) but a ‘‘garden hose’’ (to refill the pool).
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With the movants having thus failed to make the required strong showing on
either the ‘‘irreparable injury’’ factor or the ‘‘probability of success’’ one, we
need devote little attention to the other two factors. We treat them briefly below.

3. Injury to Company

The Company essentially failed to provide us orally key information we had
requested on a point relevant to its potential injury, i.e., the general schedule for
the receipt onsite of the cobalt-60 sources.'® Similarly, its written representations
in opposing the stay — concerning the possible diversion to its suppliers’ other
customers of sources it was unable to take in timely fashion — were insufficiently
specific about lost time and opportunity, and left too much to speculation, to be
given much weight in the four-factor balance. Response to Stay | III.C; compare
Tr. at 259.

4. The Public Interest

In this proceeding, we were not cited to any significant or overriding public
interest factor to consider. There appears to be no national policy favoring (or
opposing) the rapid deployment of irradiation facilities (cf. Tr. at 258). The
public interest, of course, favors assuring the safety of facilities regulated by the
NRC, but that public interest factor has, in effect, already been considered, i.e.,
it is an element of the two factors dealing with probability of success on the
(safety) merits and the extent, if any, of the irreparable (safety-related) injury to
the Petitioners.

D. Conclusion

In sum, applying the criteria in the appropriate fashion (see pp. 140-41, above),
and with the burden of persuasion on the Petitioners at this stage (see p. 140,
above), the balance of the four factors weighs against the grant of the stay. As far
as matters before us are concerned, then, the Company is free to proceed with its
plans to load the cobalt-60 sources into the already-constructed irradiator.

As its counsel readily conceded in a prehearing conference call and at the oral
argument, however, if the Company elects to do so it will be proceeding at its
own risk. Aug. 26 Tr. at 46-47; Tr. at 261. That is, the Company recognizes that

18 See Aug. 25 Order Scheduling Responses, framing the initial question; Sept. 2 Tr. at 98, expanding
upon it; and Tr. at 225-26, where counsel indicated the Company had ‘‘no idea’’ as to overall shipment
schedules but said that the first one would be for ‘‘less than 1 million curies.”” The unhelpfulness of
that latter answer was readily recognized not only by us but, in the only breach of decorum during the
oral argument, by the courtroom spectators. Tr. at 226.
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the ultimate legitimacy of the license under which it will, for now, be proceeding,
although awarded by the NRC Staff, is subject to the outcome of this proceeding
(not only at our level but, if appeals are taken, at the Commissioner level and in
the federal courts). In other words, if at any future point in NRC-related litigation
the award of the license is rescinded, the Company will be required to remove
the cobalt-60 sources, and to take any remedial action that might be appropriate,
without regard to any sunk costs it may have incurred.

In denying the requested stay, we intend to express no opinion on either (1)
the issues of Petitioners’ standing and the germaneness of the areas of concern
they have presented or (2) the merits of any of those concerns that may make
it to hearing. But we do think it appropriate to acknowledge the concern the
Petitioners have alluded to during our conference calls, in their written briefs,
and at the oral argument, about less than ideal communications, which apparently
have exacerbated their suspicions or fears.!”

One final matter deserves mention. As noted earlier (p. 138, above), the NRC
Staff elected at the outset not to participate in this proceeding, but we overrode
that election and directed the Staff to participate, ‘‘at least’ in ‘‘the resolution
of the preliminary issues.”” Except for the rendering of our upcoming decision
on standing and germaneness, that early stage is now concluded. In light of the
course the proceeding has taken, we are not extending any further our direction to
the Staff to participate, and — subject to subsequent developments — the Staff’s
election not to participate will thus have operative effect from this point forward.

For the reasons expressed herein, the Petitioners’ stay request is DENIED,
without prejudice to its renewal if circumstances change. Further, the Staff’s
election not to participate in the proceeding is REINSTATED.

19 For example, the members of the public who are individual Petitioners have questioned the failure
to notice the application for hearing (a failure that, we have already noted, threatens to delay any
later hearing phase) (see p. 138 and note 15, above); the delay in providing key application-related
documents (which also required far more attention from us than was warranted) (see note 13, above);
and the confusion that resulted from announcing that public comment would be entertained one
evening, but that the license would (apparently without regard to the content of the comments) in
any event be issued soon after (see p. 139, above). The public understanding of NRC processes and
responsibilities undoubtedly could have been enhanced, and a number of apparent misunderstandings
been avoided, if these matters had been handled differently, in keeping with the emphasis on
communications that NRC Chairman Diaz has made a watchword of his tenure and that Commissioner
Merrifield placed great emphasis upon earlier this year. See, e.g., NRC Chairman Nils J. Diaz,
“‘Crossroads and Cross-Cutting,”” delivered to the International Congress on Advances in Nuclear
Power Plants (May 5, 2003); and NRC Commissioner Jeffrey S. Merrifield, ‘“What’s Communication
Got to Do With It?,”” delivered to the 2003 Regulatory Information Conference (Apr. 17, 2003).
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Any review of this denial of the Petitioners’ stay request may be sought under
10 C.F.R. §2.786(g), as applied by the Commission in Hydro Resources, Inc.
(2929 Coors Road, Suite 101, Albuquerque, NM 87120), CLI-98-8, 47 NRC 314,
320 (1998) and Duke Cogema Stone & Webster (Savannah River Mixed Oxide
Fuel Fabrication Facility), CLI-02-7, 55 NRC 205, 214 n.15 (2002). Any petition
for review should address the standards set out in section 2.786(g)(1), (2) and,
given that a stay request is involved, should be filed at an early date.

It is so ORDERED.

BY THE PRESIDING OFFICER

Michael C. Farrar
ADMINISTRATIVE JUDGE

Rockville, Maryland
September 23, 200320

Attachment: 1st Page of Courtroom Handout [page 2 of handout was NRC
September 3, 2003 Press Release; page 3 was excerpt from June 12, 2001 Federal
Register Notice regarding security and decorum at NRC proceedings]

Copies of this Memorandum and Order were sent this date by Internet e-mail
transmission to counsel for (1) CFC Logistics, (2) Petitioners, and (3) the NRC
Staff.

20 As the parties were informed by electronic mail shortly after 4:00 p.m. on Friday, September
19, the hurricane-related office closings and related dislocations in the DC area on the 18th and 19th
delayed the issuance of this opinion from the promised ‘‘next Friday night’’ September 19 (see Tr.
at 267) to early this following week. A change in the cobalt-60 shipping schedule, about which the
Company had informed us earlier on September 19, made the slight delay in the release of this opinion
on the stay motion not consequential in terms of the timing of its relationship to the new shipping
schedule.
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U.S. NUCLEAR REGULATORY COMMISSION

ORAL ARGUMENT OF COUNSEL
IN CFC LOGISTICS MATERIALS LICENSE PROCEEDING

WEDNESDAY, SEPTEMBER 10, 2003
5:30 — 8:00 P.M.

COURTROOM 1A
LEHIGH COUNTY COURT OF COMMON PLEAS
ALLENTOWN, PA.

Before Administrative Judge Michael C. Farrar, Presiding Officer
and Administrative Judge Charles N. Kelber, Special Assistant

Appearances of Counsel

For Petitioners (certain named citizens of Milford Township)
Robert J. Sugarman and Diane Curran

For the NRC Staff
Stephen H. Lewis

For CFC Logistics
Anthony J. Thompson and Christopher S. Pugsley

Order of Argument (equal time for each side of each issue;
adjustments in the times allotted may be made as the
argument unfolds)

““Standing’’ of the Petitioners — 40 Minutes:

Petitioners 10 minutes
NRC Staff 10 minutes

CFC Logistics 20 minutes
“‘Germaneness’’ of Petitioners’ Areas of Concern — 40 Minutes:

Petitioners 10 minutes
NRC Staff 10 minutes

CFC Logistics 20 minutes
Petitioners’ Motion for Stay of License Effectiveness — 60 Minutes

Petitioners 30 minutes

NRC Staff 10 minutes
CFC Logistics 20 minutes
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Cite as 58 NRC 151 (2003) DD-03-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Brian W. Sheron, Acting Director

In the Matter of Docket No. 50-346
(License No. NPF-3)

FIRSTENERGY NUCLEAR OPERATING
COMPANY
(Davis-Besse Nuclear Power
Station, Unit 1) September 12, 2003

The Petitioner requested that the Nuclear Regulatory Commission immedi-
ately revoke the FirstEnergy Nuclear Operating Company’s (FENOC’s or the
Licensee’s) license to operate the Davis-Besse facility. As the basis for the
request, the Petitioner stated that FENOC °‘‘has operated outside the parameters
of their operating license for several years, has violated numerous federal laws,
rules and regulations, and has hidden information from the NRC and lied to
the NRC to justify the continuing operation of the Davis-Besse Nuclear Power
Station.”” As an alternative, the Petitioner asked the NRC to reexamine its denial
of a previous 2.206 petition, submitted by the Toledo Coalition for Safe Energy et
al., that requested the NRC issue an order to the Licensee requiring a verification
by an independent party for issues related to the reactor vessel head damage
at Davis-Besse. In a March 27, 2003, supplement and comments on the NRC
Staff’s proposed Director’s Decision, the Petitioner argued that investigations
being conducted by the NRC’s Office of Investigations to determine whether
FENOC willfully violated NRC requirements and whether FENOC deliberately
misled the NRC must be completed, and results made available to the public,
before the NRC makes any decisions regarding the merits of the petition or makes
any decision regarding restart of the facility.

The final Director’s Decision on this petition was issued on September 12,
2003. In that decision, the NRC Staff concluded that delay in consideration
of this petition pending completion of the NRC’s wrongdoing investigations
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is not warranted. The Director’s Decision, and the NRC Staff’s responses to
the Petitioner’s comments, explain that the NRC’s oversight and enforcement
of the Davis-Besse facility are being conducted in accordance with the NRC’s
enforcement policy and consistent with the oversight that the NRC has provided
for other licensees that have displayed similar performance deficiencies. A
decision of whether or not the application of the NRC enforcement policy would
lead to a conclusion that revocation of the Davis-Besse operating license is
appropriate does not hinge on whether or not the apparent violations that occurred
at Davis-Besse were wilfull. Because there are ongoing NRC activities that may
lead to civil or criminal proceedings, information from the OI investigations
that is available to the NRC management for informing NRC decisionmaking
is not currently ready for public release. The NRC Davis-Besse Oversight
Panel, the NRC Regional Administrator for NRC Region III, the Director of
the NRC’s Office of Enforcement, and the management of the NRC’s Office of
Nuclear Reactor Regulation have been regularly briefed on the progress of the OI
investigation and will continue to monitor the activities of the NRC’s Office of
Investigations and evaluate investigation results.

In the Director’s Decision, the NRC Staff concluded that the information
contained in the petition, the petition supplement, and the comments submitted
regarding the proposed Director’s Decision does not warrant revocation of the
Davis-Besse operating license. The Licensee has established, and is implementing,
a Return-to-Service Plan that is comprehensive and addresses human factors,
programmatic, and equipment issues as well as issues associated with the corrosion
of the reactor vessel head. This includes evaluating, testing, or inspecting plant
safety-related systems to ensure that they are able to perform their design-basis
functions as defined in the plant’s technical specifications and Updated Final
Safety Analysis Report. Additionally, the NRC’s oversight activities go beyond
ensuring that the direct causes of the damage to the reactor vessel head are properly
identified and corrected. The NRC’s activities also look broadly at safety-related
plant systems and programs to ensure that the physical condition of the plant
is adequate and that the licensee’s operations, maintenance, and engineering
organizations are prepared to operate the plant safely if it is permitted to restart.
Thus the NRC Staff found that the FENOC Return-to-Service Plan, as monitored
by the NRC Davis-Besse Oversight Panel, provides an appropriate opportunity
for FENOC to demonstrate or achieve compliance with the NRC’s requirements,
and that these activities will provide results that address the Petitioner’s stated
safety concerns.

While serious violations did occur at the Davis-Besse facility, the violations
in and of themselves do not warrant revocation of the license. The Davis-Besse
facility is currently shut down, and will remain so until the NRC is fully satisfied
that there is reasonable assurance of adequate protection of the public health
and safety and that any restart issues associated with management of the facility
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and potential wrongdoing have been satisfactorily addressed. In its oversight
of the Licensee’s corrective actions for the apparent violations, the NRC has
not observed an inability or unwillingness on the part of FENOC to achieve
compliance with NRC regulations, the Davis-Besse operating license, or the
Davis-Besse design and licensing bases. Therefore, the Petitioner’s request that
the NRC revoke FENOC’s license to operate the Davis-Besse Nuclear Power
Station was denied. Additionally, the NRC Staff finds that the petition provided
an insufficient basis for the NRC to reverse its previous decision on the alternative
request for verification by an independent party.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I. INTRODUCTION

By letter dated February 3, 2003, Congressman Dennis Kucinich, Representa-
tive for the 10th Congressional District of the State of Ohio in the United States
House of Representatives, filed a petition pursuant to section 2.206 of Title 10 of
the Code of Federal Regulations (10 C.F.R.). The Petitioner requested that the
U.S. Nuclear Regulatory Commission (NRC) immediately revoke the FirstEnergy
Nuclear Operating Company’s (FENOC’s or the Licensee’s) license to operate
the Davis-Besse Nuclear Power Station, Unit 1 (Davis-Besse), located in Ottawa
County, Ohio. As an alternative, the Petitioner asked the NRC to reexamine its
denial of a previous 2.206 petition, submitted by the Toledo Coalition for Safe
Energy et al., that requested the NRC issue an order to the Licensee requiring a
verification by an independent party for issues related to the reactor vessel head
damage at Davis-Besse.

The basis for the request was that FENOC *‘has operated outside the parameters
of their operating license for several years, has violated numerous federal laws,
rules and regulations, and has hidden information from the NRC and lied to
the NRC to justify the continuing operation of the Davis-Besse Nuclear Power
Station.”” The Petitioner supported his request by citing various publicly available
documents and information related to the reactor pressure vessel head damage.
The documents describe noncompliance with the Davis-Besse operating license
and violations of NRC regulations. The documents include NRC inspection
reports, newspaper articles, and reports published by the Union of Concerned
Scientists.

In a letter dated February 10, 2003, the NRC informed the Petitioner that
the issues in the petition were accepted for review under 10 C.F.R. §2.206
and had been referred to the Office of Nuclear Reactor Regulation (NRR) for
appropriate action. A copy of the acknowledgment letter is publicly available in
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the NRC’s Agencywide Documents Access and Management System (ADAMS)
under Accession No. ML030360647.

On March 27, 2003, the Petitioner submitted supplemental information to
support the petition. The petition and the supplement to the petition are avail-
able in ADAMS under Accession Nos. ML030370067 and ML030900613, re-
spectively, or are available for inspection at the Commission’s Public Docu-
ment Room (PDR), located at One White Flint North, 11555 Rockville Pike
(first floor), Rockville, Maryland. Publicly available records are accessible
from the ADAMS Public Electronic Reading Room on the NRC Web site,
http://www.nrc.gov/readingrm/adams.html. Persons who do not have access to
ADAMS or who encounter problems in accessing the documents located in
ADAMS should contact the NRC PDR reference staff at 1-800-397-4209 or
301-415-4737, or by e-mail to pdr@nrc.gov.

The Licensee responded to the petition on February 27, 2003, and to the
supplement on April 11, 2003. These responses were considered, in part, by
the Staff in its evaluation of the petition. Copies of the Licensee’s responses
are publicly available in ADAMS under Accession Nos. ML030640112 and
ML031200095.

The NRC sent a copy of the proposed Director’s Decision to the Petitioner and
to the Licensee for comment on June 6, 2003. The Petitioner and the Licensee
both responded with comments in letters dated July 7, 2003. Copies of these docu-
ments are also publicly available under ADAMS Accession Nos. ML031390067,
ML031390107, ML031390138, ML031910746, and ML032240057, respective-
ly. The NRC also received comments on the proposed Director’s Decision from
an attorney who is representing a former FENOC employee in a letter dated June
6, 2003, and comments from a concerned citizen in a letter dated July 6, 2003.
Copies of these documents are publicly available under ADAMS Accession Nos.
ML032410501 and ML031910739. The comments and the NRC Staff’s responses
to them are attached to this Director’s Decision (unpublished).

II. DISCUSSION

In the March 27, 2003, supplement, the Petitioner argued that an investigation
being conducted by the NRC’s Office of Investigations to determine whether
FENOC willfully violated NRC requirements and whether FENOC deliberately
misled the NRC must be completed before the NRC makes any decisions re-
garding the merits of this petition. The NRC Staff has carefully evaluated the
Petitioner’s request to delay consideration of this petition pending completion of
the NRC’s wrongdoing investigation. As discussed in this Decision, FENOC has
initiated, and is still implementing, extensive corrective actions to address hard-
ware, programmatic, and human performance issues to demonstrate or achieve
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compliance with NRC regulations. Based on the evidence gathered to date,
the corrective actions taken by the Licensee and the NRC’s oversight of those
corrective actions make it unnecessary for the NRC to delay consideration of
this petition’s merits pending the completion of activities associated with the
NRC’s wrongdoing investigation. The NRC Davis-Besse Oversight Panel, the
Director of the NRC’s Office of Enforcement, the NRC Regional Administrator
for NRC Region III, and the management of the NRC’s Office of Nuclear Reactor
Regulation have been regularly briefed on the progress of the investigation and
will continue to monitor the NRC Office of Investigations’ activities and evaluate
investigation results. However, because there are ongoing NRC activities that
may lead to civil and/or criminal proceedings, information from the investigation
conducted by the NRC’s Office of Investigations that is available to the NRC
management for informing NRC decisionmaking is not currently available for
public release. If new information is discovered that would support a conclusion
that revocation of the Davis-Besse operating license is an appropriate sanction,
that action would be taken by the NRC irrespective of whether a 2.206 petition
were under review at that time.

The following outline is provided to assist readers in understanding the struc-
ture of the NRC Staff’s response to the petition and the associated supplement.
The headings for Sections B.1 through B.5 merely paraphrase the Petitioner’s
arguments. These headings are not intended to convey any NRC Staff conclusions
regarding the petition or the supplement.

A. Reactor Pressure Vessel Head Issues — Background Information

1. NRC response to reactor pressure vessel head damage at Davis-
Besse

2. Licensee corrective actions
3. NRC regulatory philosophy
B. Evaluation of Petitioner’s Concerns
1.  Enforcement actions ‘‘required’’ by NRC rules and guidelines
2. Revocation of license is necessary to hold FENOC accountable

3. NRC must revoke the Davis-Besse license in order to appropriately
use the authority granted by Congress

4. NRC must revoke the Davis-Besse license in order to ensure that
FENOC is complying with all NRC regulations, guidelines, and the
Davis-Besse design and licensing bases
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e Aspects of petition supplement applicable to this argument

5. Revocation of the Davis-Besse license is required in order to ensure
consistency in NRC enforcement

6. Petition supplement
a. Effect of boric acid dust in containment
b. Conformance to the Davis-Besse design and licensing bases
c. Davis-Besse leak detection capability
d. Reactor coolant pump gaskets

e. Completion of monitoring Davis-Besse under NRC’s 0350
process

f. Public participation in NRC’s oversight of Davis-Besse
g. Ongoing NRC Office of Investigation activities
h. Safety culture at Davis-Besse

C. Petitioner’s Alternative Request

The NRC Staff has reviewed the petition and has not identified any new
information on Davis-Besse of which the NRC Staff was unaware. The supporting
information in the petition contains a number of allegations and other issues. The
NRC Staff determined that all of these allegations and issues are appropriately (a)
being addressed under the NRC’s allegation process, or (b) have been addressed,
or are being addressed, by the NRC’s inspection process.

A. Reactor Pressure Vessel Head Issues

On March 6, 2002, while Davis-Besse was shut down for refueling, FENOC
employees discovered a cavity in the reactor vessel head. The cavity was the
result of corrosion caused by long-term leakage of reactor coolant, which contains
boric acid, from small cracks in one of the control-rod drive mechanism nozzles
that passes through the reactor vessel head. The damaged area of the head was
approximately 5 inches long, 4 inches wide, and 6 inches deep. The cavity
penetrated the carbon steel portion of the reactor vessel head, leaving only the
stainless steel lining. The liner thickness varies somewhat with a minimum
design thickness of 1/8 inch. Subsequent examination by Framatome, FENOC’s
contractor, found evidence of a series of cracks in the liner, none of which was
entirely through the liner wall.
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1. NRC Response to Reactor Pressure Vessel Head Damage
at Davis-Besse

The NRC took a series of actions in response to the discovery of the cavity
in the Davis-Besse reactor vessel head. An Augmented Inspection Team was
sent to Davis-Besse on March 12, 2002, to collect factual information regarding
the conditions that led to the head degradation. Additionally, the NRC issued a
Confirmatory Action Letter to the Licensee on March 13, 2002, which confirmed
the Licensee’s agreement that NRC approval is required for restart of the Davis-
Besse plant. The Confirmatory Action Letter also documented a number of actions
that the Licensee must implement before the NRC will consider a restart. By
letter dated April 29, 2002, the NRC informed FENOC that its corrective actions
at Davis-Besse would receive enhanced NRC oversight as described in NRC
Inspection Manual Chapter 0350, ‘‘Oversight of Operating Reactor Facilities in
a Shutdown Condition with Performance Problems.”” That enhanced monitoring
began on May 3, 2002, and included the creation of an oversight panel (the 0350
panel, referred to here as the NRC Davis-Besse Oversight Panel) to provide the
required oversight during the plant shutdown, any future restart, and following
restart until a determination is made that the plant is ready for return to the NRC’s
normal Reactor Oversight Process.

On August 16, 2002, the NRC Davis-Besse Oversight Panel issued a Restart
Checklist, which is a list of issues that require resolution before restart can be
considered. The Restart Checklist includes the following issues:

e Adequacy of root cause determinations

e Adequacy of safety-significant structures, systems, and components

e Adequacy of safety-significant programs

e Adequacy of organizational effectiveness and human performance, and
¢ Readiness of systems and the Davis-Besse organization for restart

The NRC’s inspection and oversight activities, and the associated Restart Check-
list, evaluate the Licensee’s corrective actions related to the reactor vessel head
issues. Additionally, the NRC’s activities and Restart Checklist go beyond the
issues specific to the reactor vessel head and look broadly at the safety-related
plant systems and programs. This broader perspective is necessary to ensure
(a) that the conditions that led to the reactor head corrosion are not widespread
throughout the plant; (b) that the physical condition of the plant is adequate; and
(c) that the Licensee’s operations, maintenance, and engineering organizations
are prepared to operate the plant safely if it is permitted to restart.

Through a series of inspections, the NRC Davis-Besse Oversight Panel is
evaluating the adequacy of FENOC’s Return-to-Service Plan. These inspections
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consist of independent inspections performed by the NRC Staff and NRC reviews
of a sample of work performed by FENOC’s staff in each of the areas covered
by FENOC’s Return-to-Service Plan. By comparing the results of the NRC’s
independent inspections to the results that the Licensee obtained from its reviews
of the same systems and programs, the NRC is able to gauge the depth and quality
of FENOC'’s review processes. If the Licensee’s reviews produce the same or
similar findings to those of the NRC independent inspections, then it is reasonable
to conclude that the NRC can ensure adequate safety through an inspection
program that combines independent inspections with reviews of the Licensee’s
evaluations rather than having to perform independent inspections and evaluations
for each of the systems or programs evaluated under FENOC’s Return-to-Service
Plan. If, however, the NRC’s independent inspections produce results that are
significantly different from those obtained by the Licensee’s reviews, the NRC
will notify FENOC of the weaknesses discovered so that FENOC can take action
to improve its evaluation processes. The NRC will then conduct followup reviews.
In the case of significant differences between the results of NRC inspections and
Licensee reviews, the NRC may also perform additional independent inspections
to ensure that appropriate actions are taken to identify and correct deficiencies in
plant systems or programs evaluated under FENOC’s Return-to-Service Plan. As
is always the case, any violations of NRC requirements are subject to regulatory
actions consistent with the NRC’s enforcement policy.

The NRC’s activities also include an inspection of FENOC’s corrective ac-
tions to improve management and human performance at Davis-Besse and an
assessment of whether the Davis-Besse organization will be effective at running
the plant safely. As part of its evaluation, the NRC hired independent consultants
who have expertise in creating and assessing an effective safety-conscious work
environment in which employees are encouraged to raise safety concerns and
a safety culture where such concerns receive appropriate management attention
based on their potential safety significance. This evaluation is ongoing and results
will be documented following agency guidelines.

Finally, the NRC is conducting routine meetings with the Licensee and the
general public, at locations near the Davis-Besse facility, to discuss FENOC’s
corrective actions. The meetings with the Licensee are open to members of the
public so that they can observe the NRC’s oversight of Davis-Besse. The meetings
with the general public provide opportunities for members of the public to voice
concerns and ask the NRC Staff questions.

2. Licensee Corrective Actions

Corrective actions taken by the Licensee include the development of a Return-
to-Service Plan, which was initially described in FENOC’s May 16, 2002, letter
responding to a 2.206 petition submitted by the Toledo Coalition for Safe Energy
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et al. This Return-to-Service Plan, which was submitted to the NRC on May 21,
2002, describes FENOC’s intended course of action for Davis-Besse’s safe and
reliable return to service. It contains corrective actions in the following areas:

¢ Reactor head resolution

¢ Containment health assurance

e System health assurance

e Program compliance

e Management and human performance
e Restart testing

e Restart action plan

Revisions to the Return-to-Service Plan were submitted on July 12, August 21,
and September 23, 2002, as well as on January 9, and April 6, 2003. Copies of
the plan and its revisions are publicly available in ADAMS under Accession Nos.
ML021430429, ML022030464, ML022670616, ML022740488, ML 030150732,
and ML031000739, respectively. The Return-to-Service Plan includes actions
to address the issues identified in Congressman Kucinich’s petition and the
supplement to the petition concerning the material condition of the plant, the
Licensee’s compliance with NRC regulations and the Davis-Besse operating
license, conformance to the Davis-Besse design and licensing bases, and human
performance and safety culture improvements at Davis-Besse.

As part of the implementation of its Return-to-Service Plan, the Licensee
established a Restart Organization, which includes not only reorganized and
realigned internal senior leadership, but also includes separate oversight review
and verification teams. Two of those teams include either an independent com-
munity representative or independent industry experts. Specifically, these two
teams are (1) the Restart Overview Panel, consisting of Licensee and nonlicensee
executives and the local Ottawa County Administrator, which provides global
oversight of implementation of the Return-to-Service Plan; and (2) the Engineer-
ing Assessment Board, consisting of independent industry experts and members
of the Licensee’s engineering organization, which is charged with reviewing
engineering products and programs. Additionally, the Licensee’s restart organi-
zation includes a Restart Station Review Board, consisting of site managers and
an independent quality assurance representative, which makes initial decisions
regarding actions required for restart.

In its April 11, 2003, response to the petition supplement, FENOC stated
that its corrective actions have included the replacement of several senior and
mid-level managers who had been in positions of responsibility prior to February
2002.
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3. NRC Regulatory Philosophy

The NRC regards compliance with regulations, license conditions, and techni-
cal specifications as mandatory. However, the NRC also recognizes that plants
will not operate trouble-free. This is clearly articulated in 10 C.F.R. Part 50,
Appendix B, “‘Quality Assurance for Nuclear Power Plants and Fuel Repro-
cessing Plants,”” Criterion XVI, ‘‘Corrective Action.”” This criterion states that
“‘[m]easures shall be established to ensure that conditions adverse to quality,
such as failures, malfunctions, deficiencies, deviations, defective material and
equipment, and nonconformances are promptly identified and corrected.”’

The NRC’s approach to protecting public health and safety is based on the
philosophy of ‘‘defense-in-depth.”” Briefly stated, this philosophy (1) requires
the application of conservative codes and standards to establish substantial safety
margins in the design of nuclear plants; (2) requires high quality in the design,
construction, and operation of nuclear plants to reduce the likelihood of mal-
functions, and promotes the use of automatic safety system actuation features;
(3) recognizes that equipment can fail and operators can make mistakes and,
therefore, requires redundancy in safety systems and components to reduce the
chance that malfunctions or mistakes will lead to accidents that release fission
products from the fuel; (4) recognizes that, in spite of these precautions, serious
fuel-damage accidents may not be completely prevented and, therefore, requires
containment structures and safety features to prevent the release of fission prod-
ucts; and (5) further requires that comprehensive emergency plans be prepared
and periodically exercised to ensure that actions can and will be taken to notify
and protect citizens in the vicinity of a nuclear facility.

The appropriate response to an identified deficiency can and should vary,
depending on the safety significance of the deficiency. For example, for rapidly
developing situations, when prompt action is required to ensure that plants are
not in an unsafe condition, automatic safety systems are in place to shut down the
reactor. In other, less time-critical situations, technical specifications relating to
structures, systems, and components vital to the safe operation of a nuclear plant
require that specific actions be taken within a predetermined time period when
the structure, system, or component is determined to be inoperable.

In summary, the Licensee’s compliance with NRC regulations, license condi-
tions, and licensing commitments is fundamental to the NRC’s confidence in the
safety of licensed activities; and the Licensee must demonstrate that corrective
actions have been effectively implemented, that the Davis-Besse unit is in confor-
mance with applicable NRC regulations, its license conditions, and its Updated
Final Safety Analysis Report, and that applicable licensing commitments have
been met before the NRC Staff will consider a plant restart.
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B. Evaluation of Petitioner’s Concerns

The Petitioner’s request for enforcement states that the NRC must revoke the
Davis-Besse operating license, ‘‘[bJecause [FENOC] (1) has admittedly operated
the plant in violation of NRC rules and regulations and its own operating license,
(2) has admittedly failed to observe safety standards necessary to protect health
and minimize danger to life or property, and (3) has deliberately withheld
information from the NRC and fraudulently misrepresented plant conditions in
order to continue to operate the plant in an unsafe manner. . . .”” As an alternative,
in a footnote, the Petitioner asks the NRC to reexamine its denial of a previous
2.206 petition, submitted by the Toledo Coalition for Safe Energy et al., that
requested the NRC to issue an order to the Licensee requiring a verification by
an independent party for issues related to the reactor vessel head damage that
occurred at Davis-Besse.

The February 3, 2003, petition offers five basic arguments, in various forms,
of why revocation of the Davis-Besse license is required. These arguments may
be summarized as follows:

1. NRC regulations and guidelines require revocation of the Davis-Besse
license.

2. Revocation of the Davis-Besse license is necessary to hold FENOC
accountable for its violations of NRC regulations and its own operating
license.

3. If the NRC doesn’t revoke the Davis-Besse license, NRC isn’t appropri-
ately using the authority granted it by Congress.

4. Revocation of the Davis-Besse license is necessary to ensure that FENOC
is complying with all NRC regulations, guidelines, and the Davis-Besse
design and licensing bases.

5. Revocation of the Davis-Besse license is required in order for there to be
consistency in the manner that the NRC enforces its regulations.

The information in the main petition that the Petitioner uses to support these
arguments was taken from NRC inspection reports, newspaper articles, reports
from various citizen action groups, or Licensee internal documents that had
previously been made public. The NRC was already aware of all of these
documents. The NRC Staff reviewed the supporting information used by the
Petitioner to determine if it contained any new allegations; nothing new was
found. Since the specific supporting information used in the main petition was
already known to the NRC, and is already addressed by other NRC inspection or
investigation activities, the following discussion in Sections II.B.1 through II.B.5
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will address each of the general arguments summarized above rather than the
specific supporting information.

The March 27, 2003, supplement to the petition raised the following specific
concerns or issues, some of which are related to the fourth general argument of
the main petition:

a. Boric acid dust in the reactor containment building (from the reactor vessel
head leakage) may have caused corrosion of the electrical system and cable
trays.

b. The as-built design of the plant may not be consistent with the plant’s
design or licensing bases. As a result, the training of FENOC personnel
may not match the plant’s licensing basis.

c. Davis-Besse does not have the ability to detect a 1-gallon-per-minute leak
from the reactor coolant system within 1 hour. Thus, Davis-Besse does not
meet the requirements of the general design criteria contained in 10 CFR,
Part 50, Appendix A, or the guidance of NRC Regulatory Guide 1.45.

d. Two of the four reactor coolant pumps still have gasket leaks that have not
been corrected by the licensee.

e. The NRC’s Davis-Besse Oversight Panel will end and the Davis-Besse
plant will return to normal monitoring under the NRC’s reactor oversight
process before NRC has implemented changes to its reactor oversight
process that were recommended by an NRC Lessons Learned Task Force.

f. The NRC’s enhanced oversight and inspection of FENOC’s corrective
actions does not allow intervenors or the public to participate in the
licensing decision through a formal hearing. Such participation would
be possible if the Davis-Besse license were revoked and FENOC had to
reapply for another operating license.

g. The investigation being performed by the NRC’s Office of Investigations
to determine whether FENOC willfully violated NRC requirements and
an associated investigation to determine if FENOC deliberately misled the
NRC must be completed before the NRC considers the petition. Further-
more, the NRC must consider the petition before allowing the Davis-Besse
plant to restart.

h. There are continuing safety culture problems at Davis-Besse.

With the exception of Item b, these specific concerns and issues are addressed
individually in Section B.6 of this Decision. Item b is addressed in Sections B.4
and B.6. The headings for Sections B.1 through B.5 merely paraphrase the general
arguments made by the Petitioner. These headings are not intended to convey any
NRC Staff conclusions regarding the petition or the supplement.
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1. Enforcement Actions ‘‘Required’’ by NRC Rules and Guidelines

The Petitioner asserts that NRC rules and guidelines require that the NRC
revoke FENOC’s operating license for Davis-Besse. However, the petition does
not specify the regulations and guidelines that contain the asserted requirement.
The petition does reference a footnote in a previous version of the NRC’s
enforcement policy (63 Fed. Reg. 26,630-01, 26,642 n.9) regarding exercise of
enforcement discretion, but that particular footnote is associated with a section
of the enforcement policy dealing with the use of noncited violations instead of
Severity Level IV violations (nonescalated and low safety significance) under
specific circumstances. The footnote is not applicable to the Petitioner’s requested
enforcement action because the referenced guidance does not pertain to revocation
of a license.

Under the NRC’s enforcement policy a license may be revoked —

e when a licensee is unable or unwilling to comply with NRC requirements;
e when a licensee refuses to correct a violation;

e when a licensee does not respond to a notice of violation which required a
response;

e when a licensee refuses to pay an applicable fee under the Commission’s
regulations; or

e for any other reason for which revocation is authorized under section 186 of
the Atomic Energy Act.

Similar to the enforcement policy, section 186 of the Atomic Energy Act states
that, “‘[a]ny license may [emphasis added] be revoked . . . .”” Thus, the NRC’s
authority to revoke a license is discretionary. With regard to the damage to the
reactor vessel head at Davis-Besse, the NRC’s rules and guidelines neither require
nor preclude revocation of the license. Rather, the NRC’s rules and guidelines
allow for a broad spectrum of enforcement actions to be taken, and the NRC’s
enforcement policy provides guidance on when revocation of a license may be
appropriate.

2. Revocation of License Is Necessary To Hold FENOC Accountable

The Petitioner’s second argument is that revocation of the Davis-Besse license
is required in order to hold FENOC accountable for its ‘‘egregious violations and
willful non-compliance.””

As noted in the discussion of the Petitioner’s first argument, revocation of the
license is not the only course of action that is available to the NRC for holding the
Licensee accountable for the violations of NRC regulations and the Davis-Besse
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operating license that have been identified by NRC inspections. The NRC’s
enforcement considerations are still ongoing. These matters will be appropriately
handled consistent with NRC policies for enforcement and interface with the U.S.
Department of Justice.

As a related issue, the Petitioner alleges that FENOC deliberately withheld
information from the NRC and intentionally misrepresented plant conditions to
the NRC in order to continue to operate the plant for economic gain. While the
NRC’s Augmented Inspection Team followup report, and the NRC Davis-Besse
Lessons Learned Task Force report, did cite examples of information provided
to the NRC that was inaccurate or incomplete, these reports did not make any
findings regarding willfulness on the part of the Licensee. The NRC is still
conducting activities related to this issue. These matters will be appropriately
handled consistent with NRC policies for enforcement and interface with the U.S.
Department of Justice.

3. NRC Must Revoke the Davis-Besse License in Order to Appropriately
Use the Authority Granted by Congress

The Petitioner asserts several times that if the NRC does not revoke the
Davis-Besse operating license, the NRC isn’t appropriately using the authority
granted it by Congress. The petition cites 42 U.S.C. § 2133(b) as giving the NRC
authority to grant licenses and 42 U.S.C. § 2137 as giving the NRC authority to
revoke licenses. The Petitioner also cites 42 U.S.C. § 2272 and 10 C.F.R. § 50.100
as relevant law or regulation.

A reading of 42 U.S.C. §2137 shows that it pertains to the revocation of
operator licenses held by individuals rather than to facility operating licenses held
by corporations or government entities. Thus, this portion of the law cited by
the Petitioner does not apply to Petitioner’s requested action — revocation of the
Davis-Besse facility operating license. The appropriate portion of the U.S. Code
is 42 U.S.C. §2236 (section 186 of the Atomic Energy Act). As discussed in
Section B.1 of this Decision, the authority to revoke facility operating licenses
granted in section 186 of the Atomic Energy Act is discretionary.

At this point, activities related to the NRC investigation regarding potential
willfulness of violations are still ongoing. This includes evaluations of the
involvement of specific individuals, which may provide the basis for further
action by the U.S. Department of Justice.

With regard to the need for immediate action, the Davis-Besse plant is currently
shut down and is subject to increased scrutiny through the NRC’s enhanced
oversight process. Thus there is no immediate need to revoke the Davis-Besse
license in order to protect the health and safety of the public.

The NRC agrees with the Petitioner’s goal of ensuring the health and safety
of the public. The ongoing processes associated with Davis-Besse are structured
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to achieve the safety results that the Petitioner is seeking without revoking the
Davis-Besse operating license. The FENOC Return-to-Service Plan, as monitored
by the NRC Davis-Besse Oversight Panel, provides an appropriate opportunity for
FENOC to demonstrate or achieve compliance with NRC requirements. Thus far,
the NRC has not observed an inability or unwillingness on the part of FENOC to
achieve compliance with NRC regulations and the Davis-Besse operating license.

4. NRC Must Revoke the Davis-Besse License in Order To Ensure That
FENOC Is Complying with All NRC Regulations, Guidelines, and the
Davis-Besse Design and Licensing Bases

The Petitioner requests that the ‘‘burden of proof”” be placed on FENOC to
show that it is in compliance with NRC requirements and operating the Davis-
Besse plant safely. According to the petition, the only way to do that is for the
NRC to revoke the Davis-Besse operating license and ‘‘force the Davis-Besse
operating facility to undergo the exhaustive and meticulous inspections, tests, and
inquiries necessary to obtain a new operating license. These inspections will cover
Davis-Besse’s entire facility, not just those parts the NRC can justify inspecting
based on their knowledge of past problems.’” The Petitioner argues further that
the NRC’s Davis-Besse Oversight Panel ‘cannot adequately ensure public safety.
[The NRC Davis-Besse Oversight Panel is] fundamentally encumbered by the
fact that the NRC has the burden of proving that [FENOCT] is not operating safely.
Because of [FENOC’s] failings, the burden-of-proof needs to be placed with
[FENOCT] to prove that they are operating safely.”’

In related arguments the March 27, 2003, supplement states that ‘‘[t]he
procedures instituted by the NRC concentrate on the corrosion of the reactor head,
and seek to correct the causes of that corrosion. . . . The convened process may
not uncover other systems that may be similarly degraded and that may contain
hidden dangers of similar caliber to the hole discovered in the reactor head.”
The Petitioner also asserts in the supplement that ‘‘[c]urrently, the NRC is not
concerned with making sure that the Davis-Besse safety systems match the design
and licensing basis of the plant.”’

The Petitioner argues that the very reason for revoking FENOC’s license is to
put the burden of proof on the Licensee to demonstrate compliance because the
NRC is ‘‘fundamentally encumbered.”” In other words, the Petitioner is arguing
that the Davis-Besse operating license should be revoked in order to force the
Licensee to demonstrate compliance with NRC requirements because the NRC
is unable to prove that the Licensee isn’t in compliance. In a license revocation
proceeding, the NRC would have the burden of proving that the license should
be revoked. If the NRC is unable to satisfy its burden of proof in a revocation
proceeding, then the license cannot be revoked. The NRC’s authority to revoke
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licenses does not allow the NRC to summarily revoke a license simply because it
wishes to shift the burden to the Licensee.

The NRC Staff shares the Petitioner’s concerns about verifying the adequacy
of plant operator performance and ensuring that any future operation of the
plant is conducted safely and in compliance with NRC requirements. Contrary
to the Petitioner’s assertion, the Licensee’s corrective actions and the NRC’s
oversight and inspection activities are not narrowly focused on the root causes and
corrective actions associated with the reactor vessel head corrosion. FENOC’s
Return-to-Service Plan includes Operational Readiness Reviews, System Health
Readiness Reviews, and Latent Issue Reviews for safety-related systems beyond
the reactor vessel head issues. In plain terms, the Licensee is evaluating, testing,
or inspecting plant safety-related systems to ensure that they are able to perform
their design-basis functions as defined in the plant’s technical specifications and
Updated Final Safety Analysis Report. Additionally, the Licensee’s Return-to-
Service Plan includes activities to foster a safety-conscious work environment
in which employees are encouraged to raise concerns and a culture where plant
safety issues receive appropriate management attention. The results of the
Licensee’s corrective actions are being closely monitored by the NRC Staff
through independent NRC inspections and reviews of FENOC’s evaluations,
tests, and inspections. Important issues that are discovered are being added to the
NRC’s Restart Checklist or carried as unresolved issues in the inspection tracking
system as appropriate. The NRC inspections include a Systems Health Inspection,
a Management and Human Performance Inspection, and a Program Effectiveness
Inspection.

Regardless of where the ‘‘burden of proof’’ lies, the important point is that
evaluations, inspections, and testing needed to ensure that the plant can operate
safely are being performed. The NRC Davis-Besse Oversight Panel has specified
in the NRC Restart Checklist the safety-significant issues that must be addressed
before the NRC will consider a restart. The NRC’s oversight activities for
Davis-Besse will ensure that the Licensee’s corrective actions adequately address
these issues before the NRC will consider allowing the facility to restart.

With regard to the Petitioner’s assertion that the NRC is not concerned with
making sure that the Davis-Besse safety systems match the design and licensing
bases of the plant, the NRC points to the very example cited by the Petitioner.
The petition supplement states: ‘‘Several problems with the design-basis have
been identified during the [NRC’s enhanced oversight] process, including finding
that the plant has operated outside of its design-basis since it was built. . . .”’
If the NRC were unconcerned as the Petitioner asserts, these items would not
have been added to the NRC’s Restart Checklist or tracked as open items by the
NRC’s inspection program. The fact that these issues were identified as part of the
NRC'’s enhanced oversight process and added to the NRC’s Restart Checklist, or
added to the issues being tracked by the NRC inspection program, demonstrates
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that the NRC is ensuring that FENOC complies with the Davis-Besse design and
licensing bases. The specific actions being taken by the NRC and FENOC with
regard to this particular issue are discussed further in Section B.6.b.

5. Revocation of the Davis-Besse License Is Required in Order To Ensure
Consistency in NRC Enforcement

The Petitioner argues that revocation of the Davis-Besse operating license
is required in order for there to be consistency in the manner that the NRC
enforces its regulations. To support this argument, the Petitioner cites a number
of enforcement actions taken by the NRC to modify, suspend, or revoke the
licenses of materials licensees. The petition implies that the NRC is inconsistently
enforcing its requirements with regard to Davis-Besse because the NRC has not
revoked FENOC’s operating license for the Davis-Besse facility. The petition
states: ‘‘[FENOC] has clearly violated NRC regulations and policies to a much
greater degree with potentially much greater consequences than others who have
had their licenses revoked by the NRC. If NRC does not act here, it raises the
question of a double standard — one consequence for those who have greater
resources to challenge the NRC’s decision, and a different and much more serious
consequence for those with fewer resources to challenge the NRC. The NRC is
abusing the authority granted to it by Congress if it does not operate fairly and
consistently with all of its licensees.””

In its February 27, 2003, response to the petition, FENOC argued that ‘‘[a]ll
the license revocation cases cited by Petitioner involve materials licenses and are
[irrelevant] and unpersuasive.”” FENOC’s response correctly argues that a crucial
factor in the NRC decision process on license revocation is whether a licensee is
able and willing to comply with NRC requirements. To support this position, the
Licensee’s response cites a previous NRC denial of a 2.206 petition to shut down
the Gore, Oklahoma, facility owned by Sequoyah Fuels. The denial stated that,
although serious violations had occurred, the violations in and of themselves did
not warrant suspension or revocation of the license. In denying that petition, the
decision also noted that the Sequoyah Fuels history did not reflect an inability or
unwillingness to comply with NRC requirements.

The fact that the enforcement actions cited by the Petitioner are all from
materials licenses does not in and of itself make these cases irrelevant. Indeed,
the NRC Staff believes that a close study of these enforcement actions shows,
contrary to Petitioner’s assertion that the NRC uses a double standard, that the
NRC does treat its licensees fairly. Of the eight cases cited, only one involved
the revocation of the license; two involved immediate suspension of the license,
in one case after an employee of the affected licensee had received a significant
overexposure to radiation; and the balance of the cited enforcement actions
either involved confirmatory orders regarding commitments the licensees had
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made, or were notices of violations and/or fines. The one cited enforcement
action that revoked the license was taken only after the affected Licensee had a
substantial opportunity to comply with NRC requirements and had demonstrated
an unwillingness to comply.

The NRC’s ongoing inspection and oversight process for Davis-Besse affords
FENOC an opportunity to demonstrate that all relevant restart issues have been
satisfactorily addressed. NRC evaluations related to potential enforcement actions
are still ongoing, as are NRC activities associated with the alleged willfulness of
apparent violations and alleged willful withholding of information or deliberate
misrepresentation of facts. In its oversight of the Licensee’s corrective actions for
the apparent violations, the NRC has not observed an inability or unwillingness on
the part of FENOC to achieve compliance with NRC regulations, the Davis-Besse
operating license, or the Davis-Besse design and licensing bases.

6. Petition Supplement

The supplement raised the following specific concerns:

a. Boric acid dust in the reactor containment building (from the reactor vessel
head leakage) may have caused corrosion of the electrical system and cable
trays.

b. The as-built design of the plant may not be consistent with the plant’s design or
licensing bases. As a result, the training of FENOC personnel may not match
the plant’s licensing basis.

c. Davis-Besse does not have the ability to detect a 1-gallon-per-minute leak
from the reactor coolant system within 1 hour. Thus, Davis-Besse does not
meet the requirements of the general design criteria contained in 10 CFR, Part
50, Appendix A, or the guidance of NRC Regulatory Guide 1.45.

d. Two of the four reactor coolant pumps still have gasket leaks that have not
been corrected by the licensee.

e. The NRC’s Davis-Besse Oversight Panel will end and the Davis-Besse plant
will return to normal monitoring under the NRC’s reactor oversight process
before NRC has implemented changes to its reactor oversight process that
were recommended by an NRC Lessons Learned Task Force.

f.  The NRC’s enhanced oversight and inspection of FENOC'’s corrective actions
does not allow intervenors or the public to participate in the licensing decision
through a formal hearing. Such participation would be possible if the Davis-
Besse license were revoked and FENOC had to reapply for another operating
license.
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g. The investigation being performed by the NRC’s Office of Investigations
to determine whether FENOC willfully violated NRC requirements and an
associated investigation to determine if FENOC deliberately misled the NRC
must be completed before the NRC considers the petition. Furthermore, the
NRC must consider the petition before allowing the Davis-Besse plant to
restart.

h. There are continuing safety culture problems at Davis-Besse.

The NRC Staff has evaluated these concerns and, as discussed in the following
sections, finds that they do not individually, collectively, or in combination with
the original petition concerns warrant revocation of the Davis-Besse operating
license.

a. Effect of Boric Acid Dust in Containment

The Petitioner expresses a concern that the boric acid dust released into the
containment atmosphere through the leak in the reactor vessel head may have
caused corrosion of electrical systems and cable trays within the containment.
Part of this concern is that the NRC’s current inspection program, which looks at
a sample of the Licensee’s work, may not identify such degraded conditions. The
Petitioner argues that the inspections and examinations that would be conducted
if FENOC had to reapply for an operating license would identify and correct any
electrical system or cable tray deficiencies caused by the boric acid dust.

The structure of the NRC’s inspection program and the means by which
it provides reasonable assurance that FENOC is taking appropriate corrective
actions to adequately protect the health and safety of the public have already
been discussed in Section A.l of this Decision. With regard to this particular
issue, the intent of the NRC inspection program at Davis-Besse is to ensure
that the Licensee has a program in place that (a) will result in a thorough
inspection of the containment and (b) will result in implementation of appropriate
corrective actions. The NRC inspection program accomplishes this by verifying
that the Licensee has a program that will be able to address the concern then
verifying, through a sampling process, that the Licensee’s program is effectively
implemented.

The Licensee has included this issue within the scope of its inspections
and evaluations. Specifically, FENOC’s ‘‘Containment Boric Acid Extent of
Condition Plan’’ is included as a subset of the ‘‘Containment Health Assurance’’
portion of FENOC’s Return-to-Service Plan. Under the ‘‘Containment Boric Acid
Extent of Condition Plan,’’ the Licensee is conducting inspections and evaluating
the extent of any damage that boric acid dust has caused to structures, systems,
and components within the containment. Cable trays, conduit, electrical junction

169



boxes, ventilation ducts, and other electrical and mechanical components were
included in the scope of these inspections and evaluations. Additionally, the NRC
Davis-Besse Oversight Panel has included adequacy of structures, systems, and
components inside containment in the NRC’s Restart Checklist of items that must
be satisfactorily addressed before the NRC will consider allowing the facility to
restart.

The NRC has conducted two inspections of the Licensee’s evaluations and cor-
rective actions for this issue to ensure that FENOC has adequately addressed the
effects of the boric acid dust in containment. These inspections are documented
in NRC Inspection Reports 50-346/02-09 and 50-346/02-12 (ADAMS Accession
Nos. ML022560237 and ML023370132). In the first inspection, the NRC deter-
mined that FENOC’s ‘‘Containment Boric Acid Extent of Condition Plan’’ was
sufficiently comprehensive to identify potentially degraded components affected
by boric acid within containment. However, this inspection concluded that the Li-
censee’s initial implementation efforts were not effective. FENOC subsequently
completed corrective actions, such as revision of inspection plans and retraining
of inspection personnel, to address implementation deficiencies and performed
repeat inspections. The NRC’s second inspection determined that FENOC had
implemented appropriate corrective actions to address the performance deficien-
cies identified during the first NRC inspection. The NRC inspectors found that
FENOC'’s inspection staff was appropriately trained, had adequate equipment
and tools, and followed procedures with adequate standards and guidance. The
net result was that boric acid and corrosion deposits observed by the NRC in-
spectors on components within the containment, including electrical components
and safety-related equipment, had in each case been independently identified and
documented by the Licensee staff. Where the Licensee’s inspections identified
corrosion, corrective actions had been developed to address the deficiency. This
led the NRC Staff to conclude that FENOC was effectively implementing its
“‘Containment Health Assurance Plan.”’

As noted in Section B.4, the important point is that evaluations, inspections,
and testing needed to ensure that the plant can operate safely are being performed
and are being closely monitored by the NRC field inspection staff. The cable trays
and electrical systems are included within this scope of work. Additionally, the
NRC is still maintaining an open item on the NRC’s Restart Checklist regarding
the adequacy of structures, systems, and components inside of the containment.
This item must be adequately addressed before the NRC will approve restart of
the facility.

Thus far, although there are still open items that the Licensee must address, the
results of the NRC’s inspections indicate that FENOC is implementing inspections
and corrective actions to adequately identify and resolve equipment deficiencies
caused by boric acid dust inside containment. Therefore, the NRC Staff concludes
that, although this issue may provide a basis for withholding approval of a plant
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restart, it does not provide a sufficient basis to revoke the Davis-Besse operating
license.

For the longer term, in addition to the enhanced oversight of FENCO’s ongoing
corrective actions, the NRC’s Action Plans for addressing the recommendations
of the Davis-Besse lessons-learned task force include activities to assess and
improve the NRC’s reactor operating experience program, as well as activities to
assess and improve the NRC’s inspection programs, to ensure that issues such as
stress corrosion cracking are adequately addressed by licensees.

b. Conformance to the Davis-Besse Design and Licensing Bases

The Petitioner alleges that the Davis-Besse facility may not meet its design
or licensing bases and that neither the Licensee nor the NRC is concerned with
assessing and correcting the problem. As discussed in Section B.4 above, the
NRC is concerned with ensuring that Davis-Besse conforms to its design and
licensing bases. Not only is the Licensee evaluating its plant safety systems and
programs for compliance with NRC requirements such as design and licensing
bases, but the NRC’s oversight activities include independent NRC inspections
and NRC reviews of the Licensee’s evaluations to ensure conformance of safety
systems and programs to the design and licensing bases. Where deficiencies
are identified by the Licensee, they are entered into the Licensee’s formal
corrective action program and prioritized based on safety significance. Safety-
significant deficiencies identified by the NRC are being added to the NRC’s
Restart Checklist, and they must be resolved before the NRC will consider any
future restart. Additionally, some issues that are identified by the Licensee may
also be added to the NRC Restart Checklist, depending on the safety significance
of the issues. Some items of low safety significance would not be required to
be completed before a plant restart, but would be required to be captured within
FENOC’s corrective action program.

Finally, the Petitioner raises a separate but related issue with regard to training
of FENOC personnel. Specifically, the supplement states: ‘‘“The NRC has not
concentrated on ensuring that the training of personnel matches the licensing
basis of the plant as they would have to do if they conducted a full licensing and
examination process.”’

In accordance with a 1996 Memorandum of Agreement between the NRC
and the Institute of Nuclear Power Operations (INPO), INPO maintains a formal
process for periodically evaluating the training programs of licensees for personnel
who operate or maintain safety-related equipment. FENOC’s training program has
maintained its INPO accreditation. Additionally, the NRC’s Operator Licensing
program evaluates licensee requalification programs for licensed operators to
ensure that the operators maintain proficiency in operating the plant during
normal and upset conditions, including responses to accidents.
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The Licensee’s training program is correctly focused on both the licensing basis
and component performance. The requalification program for licensed operators
appropriately covers responses to various accident scenarios where components
fail to operate as expected. While the training covers required design parameters
to ensure that the reactor core remains in a safe condition and components operate
properly, the training also emphasizes use of the site’s emergency operating
procedures for alternate means of responding to plant events or accidents if some
equipment fails to operate as designed. Furthermore, when design issues are
identified that warrant implementation of modifications or procedure revisions,
the Licensee’s training program includes requirements to conduct training for
plant operations personnel on revisions or modifications that are made to plant
equipment.

The deficiencies in the Davis-Besse design and licensing bases that have been
identified by the NRC’s inspections or FENOC’s reviews have been entered
into the Licensee’s corrective action program as part of the FENOC Return to
Service Plan. Additionally, this issue is being tracked under the NRC Restart
Checklist “‘System Readiness for Restart’’ line item and it must be adequately
addressed before the NRC will consider a restart of the plant. Furthermore,
the NRC’s oversight includes a specific inspection of the Licensee’s corrective
action program. Therefore, since the Licensee’s ongoing corrective actions, as
monitored by the NRC Davis-Besse Oversight Panel, are addressing this issue,
the NRC Staff considers that this concern does not provide a sufficient basis to
revoke the Davis-Besse operating license.

c. Davis-Besse Leak Detection Capability

The Petitioner’s stated concern is that the new leak detection system being
installed by FENOC is not capable of detecting a 1-gallon-per-minute reactor
coolant system leak within 1 hour. Thus, Petitioner asserts, Davis-Besse will not
be in compliance with General Design Criterion 30 specified in 10 C.F.R. Part 50,
Appendix A, or in conformance with the guidance provided in NRC Regulatory
Guide 1.45. Additionally, the new leak detection system will only detect leakage
from the reactor and not from other piping systems connected to the reactor.
Finally, the Petitioner expresses a concern that containment radiation monitors
are not capable of detecting a 1-gallon-per-minute reactor coolant leak within
the 1-hour guideline and industry experience has shown that radiation monitors
may take significantly more time to detect small reactor coolant system leaks
than technical specifications allow to complete a plant shutdown when leakage
exceeds the technical specification limits. The Petitioner argues that this issue
would be rectified if FENOC were forced to reapply for a license to operate the
Davis-Besse facility.
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General Design Criterion 30 specifies that (a) ‘‘[clJomponents which are part
of the reactor coolant pressure boundary shall be designed, fabricated, erected,
and tested to the highest quality standards practical,”” and (b) ‘‘[m]eans shall be
provided for detecting and, to the extent practical, identifying the location of the
source of reactor coolant leakage.”” The Petitioner’s stated concern deals with the
second part of this general design criterion.

The NRC Staff has reviewed this concern and determined that the enforcement
action suggested by the Petitioner would not provide the relief that is sought. First,
because the Davis-Besse construction permit was issued prior to May 21, 1971,
the general design criteria are not applicable to Davis-Besse (see SECY-92-223,
dated September 18, 1992; ADAMS Accession No. ML003763736). Second, if
the NRC were to impose the requirement of General Design Criterion 30 on the
Licensee, revocation of the operating license would not be required to accomplish
that change in the Davis-Besse licensing basis.

As described in the Davis-Besse Updated Final Safety Analysis Report, the
design and licensing bases of the facility do, however, contain leakage detection
systems and the facility does have the ability to detect and monitor leakage that is
of the magnitude about which the Petitioner expresses concern. The Davis-Besse
facility has methods to detect and monitor reactor coolant system leakage other
than the new leak detection system that is being installed. In addition to this
new system and the radiation monitoring systems that the Petitioner has already
noted, Davis-Besse has a containment sump level and flow monitoring system
that provides a separate leak detection ability. The plant’s technical specifications
include requirements for the operability of the containment sump level and flow
monitoring system, and the containment radiation monitors during plant operation.
The technical specifications also include requirements for routine monitoring and
trending of water inventory balances which provide indications of potential reactor
coolant system leakage. The Davis-Besse Updated Final Safety Analysis Report
describes an additional capability to detect leakage through trending of changes
in makeup tank water level.

The NRC Staff reviewed the Davis-Besse leakage detection systems during
the plant’s initial licensing. As documented in NUREG-0136, Supplement 1,
‘‘Safety Evaluation Report Related to Operation of Davis-Besse Nuclear Power
Station Unit 1,”” dated April 1977, the NRC Staff concluded that the plant design
conformed sufficiently to the guidance of NRC Regulatory Guide 1.45 to satisfy
the intent of General Design Criterion 30. The fact that the new leak detection
system may not be capable of detecting a 1-gallon-per-minute reactor coolant
system leak within 1 hour does not negate the NRC Staff’s previous conclusion
that the plant design meets the intent of General Design Criterion 30. That is
because the principal leak detection systems described in the plant’s Updated
Final Safety Analysis Report are still in place and still part of the plant design and
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licensing bases. The new leakage detection system provides an additional level
of diversity in the plant’s leakage detection capability.

The NRC Staff notes that inability of containment instrumentation to detect
reactor coolant system leakage was not a contributing factor to the corrosion of
the Davis-Besse reactor vessel head. Rather, the corrosion was the result of the
Licensee’s failure to understand the indications that were available (in addition to
the physical flaws in the reactor vessel head). In other words, the Licensee had
ample indication that a problem existed, but failed to take an appropriate response.
Indeed, as Petitioner noted in Section E of the main petition, ‘‘[b]eginning in
the spring of 1999, the [radiation detector air filters] were becoming clogged on
an increasingly frequent basis, sometimes as often as every day. . . . Although
engineers suspected a coolant leak, they did not find it. Instead, they continued
to clean and change the filters, sometimes every day. Workers, moreover, moved
the monitor intakes to different spots, and even bypassed one of the devices’
three sensors because it continued to trigger alarms.”” The actual leakage rate
throughout the plant’s last operating cycle never reached 1 gallon per minute,
and averaged less than 0.3 gallon per minute. Thus, the actual plant experience
demonstrates that the plant does have an ability to detect small leakage rates
through direct or indirect effects of leaks.

Because the general design criterion cited by the Petitioner does not apply to
Davis-Besse, because the NRC Staff has previously reviewed the plant design
and determined that the intent of the general design criterion is met, and because
actual plant experience has demonstrated that the physical systems can detect a
small reactor coolant system leak, the NRC Staff concludes that the Petitioner’s
stated concern regarding Davis-Besse’s leak detection capability does not provide
a basis to revoke the Davis-Besse operating license. Hence, the associated issue
regarding the amount of time required for radiation monitors to detect reactor
coolant system leakage is not relevant to the question of whether the Davis-Besse
operating license should be revoked. In and of itself, this issue does not provide a
basis for revoking an operating license. For the sake of completeness, however,
this issue will be addressed here.

The Petitioner argues that the amount of time required to detect reactor coolant
system leakage using radiation monitors must be consistent with the amount of
time allowed by the technical specifications to complete a shutdown. Although
it might seem that the amount of time required to detect leakage is linked to
the amount of time that technical specifications allow to complete a shutdown,
in actuality there is no such link. The technical specification limits are set
conservatively low in order to prompt operators to initiate action before leakage
gets worse and seriously challenges plant safety. The amount of time that the
technical specifications allow to complete a shutdown when the leakage limits are
exceeded, on the other hand, provides a reasonable amount of time to conduct an
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orderly shutdown of the plant once it is concluded that a technical specification
leakage limit has been exceeded.

The NRC Staff is aware, as the Petitioner correctly points out, that improve-
ments in nuclear fuel integrity since 1973, when NRC Regulatory Guide 1.45
was issued, have resulted in decreases in reactor coolant radioactivity levels at
many plants. This has created reductions in radiation monitor abilities to detect
reactor coolant system leakage at some plants. However, radiation monitors may
be able to detect a 1-gallon-per-minute leak rate within a period longer than 1
hour and still provide adequate leak-before-break detection capability. Moreover,
when considered in conjunction with other diverse leakage detection systems, the
NRC Staff concludes that the availability of at least one detection method that
is capable of detecting a leak rate increase of about 1-gallon-per-minute within
1 hour provides adequate leak-before-break detection capability. That detection
method might not employ radiation monitors. For Davis-Besse, the containment
sump level and flow monitoring system described in the plant’s Updated Final
Safety Analysis Report is capable of detecting a 1-gallon-per-minute leak rate
within such a period that meets the intent of NRC Regulatory Guide 1.45.

The NRC’s “‘Action Plan for Addressing Davis-Besse Lessons Learned Task
Force Recommendations Regarding Assessment of Barrier Integrity Require-
ments,”” includes a milestone to reevaluate the bases for reactor coolant system
leakage requirements and reassess the capabilities of currently used and state-
of-the-art leakage detection systems. This will appropriately address the issues
regarding detector capabilities and technical specification requirements on an
industrywide basis rather than an ad-hoc manner.

d. Reactor Coolant Pump Gaskets

The Petitioner expresses a concern that FENOC has only replaced gaskets in
two of the four reactor coolant pumps at Davis-Besse. To support this concern,
the Petitioner cites a complaint by a former FENOC employee filed with the
Department of Labor, and a March 27, 2003, report issued by the Union of
Concerned Scientists. Both of those documents claim that known deficiencies
exist with gaskets on all four of the Davis-Besse reactor coolant pumps. The Union
of Concerned Scientists report draws on internal FENOC documents and a July 2,
2002, letter from a reactor coolant pump technical support vendor (Flowserve)
to support its argument that the reactor coolant pump gaskets are deficient and,
further, that both FENOC and the NRC have failed to take appropriate corrective
actions.

The statements made in the petition supplement regarding the condition of the
reactor coolant pump gaskets are restatements of allegations that were recently
reviewed by the NRC. As noted in the petition supplement, and in the documents
the Petitioner used as sources, the gaskets in two of the reactor coolant pumps
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were replaced during the current outage. The remaining two reactor coolant
pumps, 2-1 and 2-2, are the pumps at issue.

In the July 2, 2002, letter from Flowserve to FENOC, the vendor stated that
minor gasket leakage during thermal transients might occur and is not indicative
of an at-power leak. The NRC inspectors who reviewed the engineer’s allegation
were unable to locate vendor statements that the gaskets require replacement as
soon as an inner gasket leak is detected. Instead, the vendor stated (both in the
second paragraph of the July 2, 2002, letter and in a letter dated September 16,
2002) that it is acceptable to continue operating with an inner gasket leak, provided
that the outer gasket does not leak. FENOC performed air tests on pumps 2-1 and
2-2 in August 2002. No leakage was detected and, thus, the results of those tests
indicated that the reactor coolant pump gaskets are sound. The NRC inspectors
determined that previous indications of gasket leakage found during air tests were
the result of poor testing conditions that resulted in inaccurate test results.

Additionally, in its April 11, 2003, response to the supplement, FENOC stated
that all four of the reactor coolant pumps will be tested with water at normal
operating pressure prior to restart to inspect for reactor coolant pump gasket
leakage. The NRC Staff will monitor the results of the operating pressure test
and ensure that any needed corrective actions are incorporated into the Licensee’s
corrective action process. Therefore, the NRC Staff concludes that this issue does
not provide a sufficient basis to revoke the Davis-Besse operating license.

e. Completion of Monitoring Davis-Besse Under the NRC’s 0350 Process

The Petitioner expresses a concern that the NRC’s enhanced oversight (0350)
process will be terminated after the Davis-Besse plant is allowed to restart
but before the NRC has implemented changes to the NRC’s Reactor Oversight
Process as recommended by an NRC Lessons Learned Task Force. Additionally,
the Petitioner asserts that there is no mechanism that allows for public involvement
to ensure that the Lessons Learned Task Force recommendations relative to the
NRC'’s reactor oversight process are implemented prior to the end of the NRC’s
enhanced oversight of Davis-Besse.

The Petitioner is essentially arguing that the NRC’s normal Reactor Over-
sight Process is potentially inadequate and that the recommendations of the
NRC Lessons Learned Task Force must be implemented to correct the Reactor
Oversight Process’s deficiencies. This is a separate issue from the question of
whether the Davis-Besse operating license should be revoked. Neither the NRC
Lessons Learned Task Force nor the Petitioner identified fundamental flaws in the
NRC Reactor Oversight Process. Rather, the NRC Lessons Learned Task Force
recommended actions to improve and enhance the normal oversight process. The
need for such improvements in the NRC’s normal Reactor Oversight Process,
however, is not a basis for revoking a facility operating license since the existence
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of a flawless NRC oversight program is not a prerequisite for a licensee to be
granted or to retain a facility operating license.

Considering that the NRC Lessons Learned Task Force identified areas for im-
provement in the normal Reactor Oversight Process, it is understandable, however,
that the Petitioner seeks assurance that future NRC oversight of Davis-Besse will
adequately ensure that FENOC operates and maintains the plant in compliance
with NRC requirements. If the NRC does approve a restart of the Davis-Besse
facility, the NRC’s Inspection Manual Chapter 0350, which governs the NRC’s
Enhanced Oversight Process, specifies that enhanced NRC oversight will continue
after restart until such time that the NRC Davis-Besse Oversight Panel determines
that the Licensee has demonstrated acceptable performance. Post-restart enhanced
oversight will not be terminated unless the NRC Davis-Besse Oversight Panel
recommends to the appropriate NRC Regional Administrator that the plant be re-
turned to monitoring under the normal Reactor Oversight Process. That Regional
Administrator, in consultation with the NRC Director of the Office of Nuclear
Reactor Regulation and the Office of the Executive Director for Operations, will
decide whether a return to the normal Reactor Oversight Process is warranted.

The recommendation of the NRC Davis-Besse Oversight Panel to return Davis-
Besse to the normal Reactor Oversight Process would also provide the basis for
the panel’s conclusion that the plant can be returned to routine monitoring. The
NRC’s evaluation process to reach such a conclusion will include the use of
an inspection plan that is specifically tailored to the particular circumstances of
the Davis-Besse plant. Under that plan, critical Licensee performance areas of
concern, for example, Management and Human Performance, will be inspected.
A return of the Davis-Besse facility to the normal Reactor Oversight Process
would include an assessment of the plant’s performance and a determination of
whether significant additional NRC oversight is required in accordance with the
normal Reactor Oversight Process guidance.

Additionally, some of the Lessons Learned Task Force’s near-term recommen-
dations are already being functionally accomplished through the NRC’s enhanced
oversight of Davis-Besse. For example, the Lessons Learned Task Force recom-
mendations included development of inspection guidance (a) to ensure that reactor
vessel head penetration nozzles and the reactor pressure vessel head area are pe-
riodically reviewed by the NRC during Licensee inservice inspection activities
and (b) provide for timely periodic inspections of pressurized water reactor boric
acid corrosion control programs. The NRC’s Restart Checklist for Davis-Besse
includes the adequacy of the reactor pressure vessel head replacement and the
adequacy of the Davis-Besse Boric Acid Corrosion Management Program as
issues that must be satisfactorily addressed before the NRC will consider a plant
restart. Thus, for these examples, the issues are being addressed as part of the
NRC Davis-Besse Oversight Panel’s activities and, in the short term, the asso-
ciated recommendations of the Lessons Learned Task Force will be functionally
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accomplished even though the NRC’s programmatic implementation of the NRC
Lessons Learned Task Force recommendations may not be fully implemented at
the time a decision regarding restart of the Davis-Besse plant is made.

With regard to the Petitioner’s assertion that there is a lack of opportunity for
public involvement to ensure that the Lessons Learned Task Force recommen-
dations relative to the NRC’s reactor oversight process are implemented prior to
the end of the NRC’s enhanced oversight of Davis-Besse, the NRC is planning
to conduct public meetings to discuss the NRC’s action plans that will address
the NRC Lesson’s Learned Task Force’s recommendations. These meetings will
provide members of the public an opportunity to voice concerns and comment
on the action plans. Additionally, the NRC’s Inspection Manual Chapter 0350
recommends that the NRC Davis-Besse Oversight Panel conduct public meetings
with the Licensee to discuss Licensee performance, and hold separate meetings
with the public, prior to termination of the NRC Enhanced Oversight Process.
Consistent with the NRC’s practice of conducting routine public meetings, as has
been done throughout the entire Enhanced Oversight Process for Davis-Besse,
such meetings would afford members of the public an opportunity to ask questions
of the NRC Staff and voice concerns about returning Davis-Besse to the NRC’s
normal Reactor Oversight Process. Finally, the NRC’s normal Reactor Oversight
Process also provides a means for public participation through the annual perfor-
mance review, which includes a public meeting with the Licensee at which the
public can ask questions of the NRC Staff regarding Licensee performance and
raise issues for NRC followup.

[ Public Participation in NRC’s Oversight of Davis-Besse

Petitioner expresses a concern that the NRC’s enhanced oversight and inspec-
tion of FENOC’s corrective actions does not allow the public to participate in
the licensing decision through a formal hearing. The Petitioner states that such
participation would be possible if the Davis-Besse license were revoked and
FENOC had to reapply for another operating license.

The NRC Staff believes that, in keeping with the overall approach of the
NRC’s Reactor Oversight Process, the enhanced oversight of FENOC’s corrective
actions under its Return-to-Service Plan is transparent and affords substantial
opportunities for interested members of the public to voice safety concerns. The
NRC Davis-Besse Oversight Panel has been conducting public meetings with the
Licensee and the general public on a routine basis. The meetings held with the
Licensee are open for the public to observe and time is provided after the business
portions of these meetings for public questions and comments. The meetings with
the general public allow interested parties to voice their concerns and ask questions
of the NRC Staff. Since the discovery of the damaged reactor vessel head at Davis-
Besse in March 2002, the NRC has conducted more than twenty-five meetings
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with FENOC that were open for public observation/participation and more than
twelve meetings directly with the public to discuss the Licensee’s corrective
actions and listen to the public’s concerns. Furthermore, the local residents of
Ottawa County have a representative on the FENOC Restart Overview Panel to
whom they can communicate concerns.

For all the reasons discussed in this Director’s Decision, the Petitioner has not
provided a sufficient basis for revoking the Davis-Besse operating license. Thus,
the procedural implications attendant to issuance of an operating license do not
arise.

g.  Ongoing NRC Office of Investigations Activities

The Petitioner asserts that the investigation being conducted by the NRC’s
Office of Investigations to determine whether FENOC willfully violated NRC re-
quirements and whether FENOC deliberately misled the NRC must be completed
before considering this petition or allowing the Davis-Besse plant to restart. This
Decision has already discussed the reasons for considering the petition prior to
completion of activities related to the NRC’s wrongdoing investigation. There-
fore, the following discussion will focus on the matter of a potential NRC decision
to allow plant restart.

The wrongdoing investigation looks at the past actions of any suspect indi-
viduals. However, an NRC decision to allow plant restart would be based on
an assessment of the Licensee’s current performance and its effectiveness in
following conservative decisionmaking processes to ensure adequate nuclear and
personnel safety. The NRC Davis-Besse Oversight Panel, the Director of the
NRC’s Office of Enforcement, the NRC Regional Administrator for NRC Region
III, and the management of the NRC’s Office of Nuclear Reactor Regulation
have been regularly briefed on the progress of the wrongdoing investigation and
will continue to monitor the NRC Office of Investigations’ activities. The NRC
Davis-Besse Oversight Panel, with input from other NRC organizations, such as
the Office of Investigations, the Office of Enforcement, the Office of the General
Counsel, and the Office of Nuclear Reactor Regulation, will evaluate evidence
gathered during the investigation prior to making a recommendation for restart of
the Davis-Besse facility to ensure that due consideration is given to any matter
that could affect public health and safety. If any individuals are implicated in
wrongdoing, the NRC will consider whether the individual is in, and if so should
remain in, a position of responsibility at Davis-Besse. Hence, although it will be
informed of the evidence gathered during the NRC’s wrongdoing investigation, an
NRC decision regarding restart of the plant would not be linked to the completion
of all activities related to the NRC’s wrongdoing investigation.

The NRC’s enhanced oversight of Davis-Besse’s corrective actions includes
a Management and Human Performance Inspection, a Program Effectiveness
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Inspection, and an assessment of the effectiveness of FENOC’s activities to foster
a healthy safety culture. Any future NRC decision to allow a restart of the
Davis-Besse facility will be based on the NRC’s assessment of whether FENOC
has adequately addressed the issues covered by the NRC Restart Checklist. That
assessment will include, but is not limited to, a determination of whether (a) the
conditions that led to the reactor head corrosion have been adequately addressed;
(b) the physical condition of the plant, including safety systems, is adequate;
and (c) the Licensee’s management, operations, maintenance, and engineering
organizations are committed to, and capable of, operating the plant safely if it is
permitted to restart.

h. Safety Culture at Davis-Besse

The Petitioner asserts that there are continuing deficiencies in the safety culture
of the Davis-Besse staff. To support this argument, the Petitioner repeats allega-
tions made by a former FENOC employee who claims that FENOC terminated
his employment in retaliation for his engaging in protected activities. The petition
states: “‘[tlhe NRC should thoroughly investigate [FENOC’s] refusal to test or
repair the remaining two Reactor Coolant Pumps, and [the former employee’s]
claims of retribution. . . . This is also offered as a supplement to the 2-206
petition, Section G, detailing [FENOC’s] lack of rehabilitation in its safety culture
following the discovery of the hole in the reactor head.”

As discussed in Section B.6.d, the reactor coolant pump 2-1 and 2-2 gaskets
were tested during August 2002 with satisfactory results and the Licensee’s test
planincludes a test of all four reactor coolant pumps with water at normal operating
pressure prior to any future restart to inspect for reactor coolant pump gasket
leakage in accordance with the pump vendor’s recommendations. The NRC Staff
will monitor the results of this test and ensure that any needed corrective actions
are incorporated into the Licensee’s corrective action process. Therefore, there is
no FENOC refusal to test the reactor coolant pumps for the NRC to investigate as
requested by the Petitioner.

The NRC 2.206 process is not an appropriate forum for addressing wrongful
termination claims of a former employee. The allegations made by the former
employee, which the Petitioner cites in the supplement, are contained in a formal
complaint filed with the U.S. Department of Labor by that individual, which
is monitored by the NRC. The Department of Labor process and the NRC’s
Allegations process are the appropriate means for addressing the former FENOC
employee’s complaint and allegations.

With regard to the broader safety culture issue, FENOC has developed a
‘“Management and Human Performance Corrective Action Plan,”” to address
deficiencies in the safety culture at Davis-Besse. The plan includes training
sessions for all FENOC employees on raising safety concerns and the proper
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handling of safety issues. The plan also includes an independent assessment
of FENOC’s safety culture at the Davis-Besse facility led by an industrial
psychologist. Additionally, with the support of industry experts, the NRC is
assessing the Licensee’s approach to improving the safety culture and safety-
conscious work environment at Davis-Besse. The NRC will not authorize restart
of the Davis-Besse plant unless the NRC is satisfied that FENOC has effectively
implemented corrective actions to foster a safety-conscious work environment in
which employees are encouraged to raise concerns and a culture where plant safety
issues receive appropriate management attention based on safety significance.

Therefore, the NRC Staff concludes that, although this issue may provide a
basis for withholding approval of a plant restart, it does not provide a sufficient
basis to revoke the Davis-Besse operating license.

C. Petitioner’s Alternative Request

The petition includes an alternative request that the NRC revisit its previous
denial of a 2.206 petition that sought NRC action to issue an order to FENOC
requiring verification by an independent party for issues related to the Davis-Besse
reactor head corrosion. The Director’s Decision issued for that 2.206 petition
concluded:

The NRC Staff finds that its ongoing actions are sufficient to verify the adequacy
of the Licensee’s performance related to [reactor vessel] head degradation issues
and to reassure the public that all reasonable safety measures have been taken
prior to plant restart. The combined efforts of the [NRC Augmented Inspection
Team] and the [NRC Davis-Besse Oversight Panel] will adequately identify and
evaluate the technical and programmatic issues at Davis-Besse. The [NRC] Staff
has adequate expertise and resources to monitor the Licensee’s corrective and pre-
ventative actions. Thus, the enforcement-related action requested by the Petitioners
for [verification by independent party] is not warranted. Additionally, the Licensee
is already taking action to provide an adequate level of independent verification for
restart activities. Therefore, the Petitioners’ request for the NRC to issue an Order to
the Licensee requiring the establishment of a [verification by independent party] is
denied. If further assessment by the [NRC Davis-Besse Oversight Panel] identifies
new and/or different issues that warrant consideration of an enforcement-related
action similar to Millstone, a change to the current Staff regulatory approach will
be considered.

DD-02-1, 56 NRC 191, 197 (2002).

Since that Director’s Decision was issued, FENOC has continued to include
independent industry experts in its restart oversight organization, and the NRC
Davis-Besse Oversight Panel continues to closely monitor the Licensee’s correc-
tive actions. Additionally, FENOC has contracted with a team of independent

181



experts to perform an independent assessment of FENOC’s safety culture at the
Davis-Besse facility. The February 3, 2003, petition did not provide informa-
tion of a new or different nature that warrants reconsideration of the previous
Director’s Decision.

III. CONCLUSION

The NRC Staff has carefully considered the Petitioner’s arguments regarding
why FENOC’s operating license for the Davis-Besse Nuclear Power Station
should be revoked, as well as the alternative request for reconsideration of
a previous request for verification by an independent party. The NRC Staff
shares the Petitioner’s concerns about verifying the adequacy of plant operator
performance and ensuring that future operation of the plant is conducted safely
and in compliance with NRC requirements. The Licensee has established, and
is implementing, a Return-to-Service Plan that is comprehensive and addresses
human factors, programmatic, and equipment issues as well as issues associated
with the corrosion of the reactor vessel head. This includes evaluating, testing,
or inspecting plant safety-related systems to ensure that they are able to perform
their design-basis functions as defined in the plant’s technical specifications
and Updated Final Safety Analysis Report. Additionally, the NRC’s inspection
activities and the NRC’s Restart Checklist go beyond ensuring that the direct
causes of the damage to the reactor vessel head are properly identified and
corrected. The NRC’s activities also look broadly at safety-related plant systems
and programs to ensure that the physical condition of the plant is adequate and the
Licensee’s operations, maintenance, and engineering organizations are prepared
to operate the plant safely if it is permitted to restart. Thus the NRC believes
that the FENOC Return-to-Service Plan, as monitored by the NRC Davis-Besse
Oversight Panel, provides an appropriate opportunity for FENOC to demonstrate
or achieve compliance with NRC requirements, and that these activities will
provide results that adequately address the Petitioner’s stated safety concerns.

With regard to the specific action of revoking the Davis-Besse operating license
sought by the Petitioner, the NRC Staff finds that there is insufficient basis to take
the requested action. While serious violations did occur at the Davis-Besse facility,
the violations in and of themselves do not warrant revocation of the license. The
Davis-Besse facility is currently shut down, and will remain so until the NRC
is fully satisfied that there is reasonable assurance of adequate protection of the
public health and safety and that any restart issues associated with management
of the facility and potential wrongdoing have been satisfactorily addressed. In
its oversight of the Licensee’s corrective actions for the apparent violations, the
NRC has not observed an inability or unwillingness on the part of FENOC to
achieve compliance with NRC regulations, the Davis-Besse operating license, or
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the Davis-Besse design and licensing bases. Therefore, the Petitioner’s request
that the NRC revoke FENOC’s license to operate the Davis-Besse Nuclear Power
Station is denied. Additionally, the NRC Staff finds that the petition provides an