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WASHINGTON 28

 To:

Prom:

Subject:

above subject ware furnished
{s your enforcement programs

Acts,

AGENCIES ADMINISTE
79 CPR, SUBTITLE

Janeg M, Miller
Asplietant Solicito

Opinions on applic
related Acts,

Under previous wmem

Enclosed are copie

July 3, 1961

RING STATUTES REFERRED TO 1IN

A, PART S,

(g

ation of the Davig-Bacon and

oranda, coples of opinions on the
you for information and guidance
under the Davis-Becon and related.

8 of seven recent opinions on the

above subject which we feel will be of further nsolatnnce in
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U. S. DEPARTMENT OF LABOR

OFFIiCE OF THE SOLICITOR
WASHINGTON 28

Aprii 3, 1961

Mr, E. Mannling Seltzer
General Counsel
Office of the Chief of Euginecers
Department of the Army

Washington 25, D, C,

Re: Maceo Corporstion, et »i,
Prime Contractor
B, M, Reeves & Sons, Inc,
Subcontractor -
Contract. No, DA-29-005-ENG-2598
Walker Minsile Basge
New Mexlkco
E-61-723 & 724

Dear Mr,. Seltzer:

Pursuant to informal couwmmiications between members of *
our respective Offices, & ruling was requested pursuant to the
proviaions of Sectiom 5.11 of Department of Labor Regxulations,
Part 5 (29 CFR, Subtitle A), as to the applicability of the Davis-
Bacrn Act to the sUpﬁlying‘and deiivery of approximately 86,000
cubic yardas of concrete by F, M, Heeves and Sons, Inc,, under a
purchase order issue# by the prime contractor, a joint venture
of the Macco Corporafion, Raymond International, Imec., The Kaiser
Company, and Puget Sound Bridge and Drydock Company on the subjec

construction project| at Roswell, New Mexico. -

As a result| of the information received from the attorney
for F. M, Reevea and| Sons, Inc., from a field survey conducted by
a member of our Regional Office in Dallas, Texas, snd from other
sources, the facts may be fairly sumnarized as follows:

F. M, Reevea and Sons, Inc,, @ regular dealer in concrete,
has supplied and is Lupplying trangit mix concrete to the prime con-
tractor as a result of a purchase order placed by the prime con-
tractor, The prime Lontractor, when it placed ita order with Reeves,
transferred its owm #ommitmcnts for the delivery of the necessavy
cement to Reeves, The apecifications of the prime comtract required
the use of a richer then normal mixture of cement and that the mix-

ing of the concrete should not take place more than 45 winutes prior
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to its use, Because the Reeves company'’'s permanent facility in
Roswell, New Mexico, Was more than 45 minutes driving tiwme away
from most of the silo locations to be congtructed, a system of
five tranafer points was egstablished, &t which the variocus in-
gredients of the concrete are placed into a transit mix truck
which is then driven to the construction site involved, Each

of theze transfer points is about five acres in size and ap-
parently was rented by the Receves company for one year, the ap-
proximate length of time needed for Reeves to complete delivery
of the concrete orderﬁd. They are all locsted in rural areas,
remote from any potential market of any size other than the nisa
sile sites thems¢lvesl The tronsfer points were greded by Reeves
so that a dump trailer could be backed up to a hopper which would
empty by gravity Lnto‘a transit wix truck, Each transit site has
a water tank for washing out the empty transit mix trucks and a
hoyse trailer for the use of the company employees stationed at
the transfer site.

-

_ The dump trafilers used to haul materisls from the main
office of Reeves to the transfer sites were apparently specially
modified for this job{and contain, in sepnrated bins, premeasured
amounts of cement, sand, and water and are set up 80 that a full
load for one transit mix truck may be dumped inte the hopper with-
out disturbing the lo%d for a second transit mix truck, The dump
trailers also were procured apecially for this contract, and the
modifications made in them will be removed upon completion of the

contracet,

The system of delivery utilized by the company appeats
to have been as follows: The required smounts of the various ma-
terials needed are mﬁtered into the compartments of the dump trailer
at the company's cenqral location in Roswell, The trailer driver
then drives to one oq the transfer points where the load is trana-
fered intotwo transit mix trucks, one after the other. The transfit
mix trucks then driv‘ to the actual construction site and deliver
the concrete, When the trailér driver leaves the central office,
he is given two sets of delivery tickets, one for each transit mix
truck which he gives to the employee stationed at the transfer
point who £ills them out and gives one to each of the tranait mix
drivers, They in turn have a representative of the prime contrac~
tor sign the receipt which the truck drivers return to the employee

stationed at the transfer point,

It appears, despite certain claims to the contrary, that
although ostensibly open to the public the transfer sites were used
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alaost exctusively for deliveriea under the subject contract,
siuce only 3% of all private sales made by Reeves for the peried -
September, 1960, through February 15, 1961, were made through the
transfer sites, Furtheﬁmore, these private sales constituted only
one-half of one percent of the total sales made through the trang-
fer sites and an even Jmalle: percentage of the total sales of the

company for the indicated period,

Our intormatiﬂn further indicates that during July, 1960,
at the inception of this purchase order, certain questions were
rajsed as to the appliéability of the labor standards provisions
of the subject contracﬂ to the operations conducted by Reevea. On
August 3, 1960, your Dﬂstrict Counsel in a letter to Mr, James A,
Price, Secretary-Treasurer, New Mexico Buflding and Construction
Trades Council, stated}that Reeves was ",.. a material supplier
and hence not covered under the labor standurds provisions of the
subject contract." '

Upen review of the available Eacts, we concur in the con-

clusion of your Distri#t Counsel insofar as it applies to the la=
borers and mechanics employed at Reeves' main plant in Roswell and

the drivers of the dumé trailers who operate from that plant, How-
ever, it is our opinion that the exclusive nature of the operation

by Reeves from the trnﬁsfer points, private salea being insignifi-
cant in amount, lndicageg that the work in question was construc-
tion work called for by the contract and represents construction

contract performance oﬁdinatily_petformed by a prime contractor
or subcontractor and not by a materialman,

It is, therefore, our view that the men employed by Reeves

~ at the transfer points‘and those employed to drive the transit mix

trucks from the trangfer points to the verious comstruction sites
were performing work'sﬁbject to the Davig-Bacon Act and should have
received the applicable predetermined wage rate for the job they
were performing. In r‘aching this conclusion, we are mindful of
the fact that the Reeveas Company, or persons representing it, way
have communicated wlth‘your repregentatives in the field and wmay
have received from them a contrary opinion. In keeping, however,
with the responsibilities vested in the Secretary of Labor by
Reorganization Plan No., 14 of 1950 and the obvious intent of Con-
gress as reflected in the Portal to Portal Act of 1947, Section

10, that only the opln#ons of the Secretary of Labor can be rel;ed
on in this area, we feel required to determine payments are retro-
actively due from the date of first performance of the work in

quration,
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Accordingly, st
that the employees of P,
and are working on the ¢
henceforth paid in accor
Bacon Act, Please advig
complished,

It we may be of
matter, do not hesitate
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eps should be taken immediately to enaure
M. Reeves and Sons, Inc,, who have worked
Lted project recelve regtitution and are
dance with the provisions of the Davig-

» us when corrective action has been ac-

assietance in the implementation of this
to call upon us,

Yours sincerely,

/8/ Charles Donahue
Solicitor of Labor

N0
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U. S. DEPARTMENT OF LABOR

OFFICE OF THE SOLICITOR
WASHINGTON 25

April 7, 1961

Mr, C, J. O'Keefe
Deputy General Counsel
Office of the Chief of Engineers
Depattwent of the Army
Washington 25, D, C,

Re: Ma$éo-Raymondaxaiser-Puget Sound
Contract DA-29-005-Eng-2598
Atiaa Missile Launch Facilities

Wa}ker AFB, New Mexico
E-§1-318

Dear Mr, O'Keeteé

On May 5, 1960, this Office furnished the Corps of
Engineers Wage Decision Mo, U-22,452, modified on May 24, 1960,
for work described on your request as "Atlas Launching Sites"
at. the above Lnatallatﬂon. This wage determination contained
a full schedule of classificetions and wage rates under the
heading of “Laborers™ i#cluding "Bullding & coumon laborers"”
and “Carpenter tender, concrete workers' at rates of $2,275,

The section headed "Laborers" also included a schedule of rates
for cight classiffcations of "shaft workers"., The rate for shaft
workers is $3,375 per hour for all shaft workers with the execep-
tion of "shifters” who receive $3,625 per hour, The contractor
paid the predetermined rate for shaft workers to all laborers
employed in the excavatﬂon of the shaft until its completion. On
the aubsequent construcéion, he paid the wage rates predeterained
for building and common laborers and for carpenter tenders and

concrete workers,

On September 2%. 1960, Mr, J. A, Price, Secretary~
Treasurer of the New Mexico Building and Construction Trades
Counc{l filed a complaint with the Department of Labor's Reg-
ional Office in Dallas Jlleging a violation of the Davis-Bacon
Act by the contractor by reason of underpaywents of predetermined
wage rates For shaft workers, This complaint was refertred to the
Divigion Engineer at the Corps of Engineers®’ Office i{n Dallas, A
similar complaint was filed with District Engimecr's Office in
Albuquerque, New Mexico. We were subsequently informed that the
complaint was being handled by the Corps of Engimeers’ Office in .
California, ‘

o
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Work is curremtl
stending, dated October 1
tractor which contains, a
"until the Department of
withdrawn®, The laborers
and the matter is still b
mination,

“The comtractor h
predetermined in the cont
ing the excavation of the
the subsequent constructi
and common laborera aAnd ¢
are proper, The lsborers
are applicablie on all wor
would appear to ifnclude t
completion of the excavat
gunnite procegs. They re
ance with the grievance p
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y progressing under a memcrandum of under=
2, 1960, betweenr the laborers and the coR-
mong other matters, the followling wordimg:
Labor wage determination is resclved or
have refused to withdraw their complzint,
efore the Department of Labor for deter-

as taken the position that the wage rates
ract for shaft workers are applicable dur-

shaft until its completion, but that on

on the predetermined rates for buiiding

he carpenter tenders and concrete workers
contend that the shaft workersg® ratesn

# performed in the shaft. This clalm

he subsequent construction feollowing the
ion and stabilization of the walls by the

fuse to arbitrate the matter in accord-

rocedure in the project agreement, toking

the positien that the complaint involves & contractual labor stand-

ards provision, and that
Davis-Bacon Act,

The laborers’ cﬂ
State of New Mexico wher

e
conducted by the Corps o#

fng the use of shaft workers.

the contractor ie in violation of the

ntention is based on area practice in the
shaft workers were employed, A survey
Englneers revesls four projects involve

It does mot appear, however, that

the shaft work involved on these projects, and the methed of con-
struction followed, its compsrable to that performed under the gube

ject comtract after the e

stabilized, The shefts

deep, mine-type shafto r
tion, By way of cmtraatq
tract is 178 feet deep an
conducted by the Dallas R
reveals that the excavntﬂ
below the ground line, F
shaft workers, Circular,
structures, as needed, ar

vated, snd the entire wal

ceucznt as the shaft progresses downward,
h 24
haft work to maintain the shaft during
o,

the excavation, the silo
fng no shoring or other
the subseguent constructi

xcavation is complete and the shaft walls

nvoived on thesa projecte were narrow,

quiring special skilisz for their cowple-
the shaft involved in the subject con-
d 54 feet in diameter. An investigatiom
egional Office of the Department of Labor
on commenced with an open cut 40 feet
rom this level the shaft is excavated by
or ring, besams and other retaining
e installed as the shaft {a being exca-
1 of the shaft is sealed with a gunnite
At the completion of
alls are completely stabilized, requir-

Standard building construction

/.




DB-2

Mz, C, J, O'Keefe | Page 3

practices are being followed by the contractor in further rvein-
forcing the walls and in e#ecting the complicated internal struc-
ture necessary to suppart and service the miselle, The need for
the classifications iisted in the shaft schedule does not appear
to exist following completfion of the excavation., For example, the
work presently under way d&es not require the special skills of

a miner, driller, mucker or powder man. - R

No conclusive precedent appears to have been established
at the nearest similar sllo construction in connection with missile
launching facilities, Sucﬁ facilities were installed at Altus,
Oklahoma, Abilene, Texas, and Denver, Colorado, Information fur-
nished to the Department of Labor by the Corps of Engineers reveals
the following: . } . R

1. At the Altus Atr Force Base, shaft workers' rates
were applied to the excavation work and the building rates to the
subsequent congtruction, S

2, At the Dyesn Alr Force Base, Abileﬁe, Texas, the bulld~

ing rates were applied to both the excavation of the silo amd the
subgequent conatruction, ' :

3, At the Lowry ‘ir Force Base, Denwver, Colorade, the
shaft workers’' rates were applied to both the excavation and the
subsequent construction unqer a special agreement between the con-~
tractor and the uniona, Tye difference in the wage rate for shaft
workere and the building rate was 5 1/2 cents per hour as contrasted

vith the $1.10 per hour leEerentlal involved in this case,

- In view of the lack of clear precedent, the dissimijarity
between the typees of shaft‘uork heretofore undertaken in New Mexieco
and the current project, aﬁd in view of the type of comatruction
here involved, we find ourselves unable to hold that a violation

of the Davis-Bacon Act has been established in this case.

‘Very truly yours,

/8/ -Charles Donahue
- Solicitor of Labor

/L
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. Dear Sir:

various complexes,

P, 132(b)
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U. S. DEPARTMENT OF LABOR

OFFICE

OF THE SOLICITOR

WASHINGTON 25

Director

April 11, 1961

- Procurement and Production~$ﬁg1neering Oftice

Deputy Chief of Staff, Materfel

United States Air Force
Yashington 25, D, C.

Attention: Colonel Leonard|J, Hutton, Chief

Production Manag

"Re:

By coumunication
our vigwa in connection wit
on 27 February 1961, by you

Mr. Harwell has adviaed thﬁ

ement Branch

Application of the Davis-Bacon Act
to certain activities on the uissile
sites in the vicinity of Lowry Air
Porce Base, Denver, Colorado

dated April 7, 1961, you have requested

h the rulings given the Martin Cowpany

r contracting officer, Mr, Clyde Harwell, -
contractor that the following activities

nre covered by the Davis-Bacon and Copeland Acts:

a, Conatruction
modification, alteration a
buildings on this base,

+

type activities required in the
d repnir of Government owned office

b, Construction-type activities required in the
wodification, alteratiocn aqd repair of Governwent ~owned ware-
houses lnd ghops on the Base,

c, Uarehouac wor
material destined for insta

kers at Buckley Fleld handling
llation in the missile complexes,

d, Maintenance work at Buckley Field on trucks and

lift-trucks used for constr

uction and/or warehouse activities,

¢, Maintenance and operation of power plants at the

: Ad you are aware,
sideration on an informal b
requeat, We have endeavore

these questions ﬁcVe been under con-
asis for some days prior to your formal
d to obtain all of the relevant facts,

/'’y




DB-3

8

Direator
Procurement and Production
Engineering Office

Page 2

Cn the basia of those facts, as now known to ua, it is our opinion
that Mr, Harwell's ruling on items a, and b, should be affirmed,
This ruling is in accord with our February 16, 1961, ruling on
Almilar activities being carried out under the Martin Company's
Contract AF-Qu(647)577 at the Titan Missile Sites, Ellsworth Air
Force Base, South Dakota, Fe gee no need to go inte detail on
these two items since, involving 'as they do the use of publie
funds to accomplish the moiiticntion; alteration and repair of
public buidings, they cleaﬂ4y‘fa11 within the statutory coverage
of the Davis-Bacon Act, prqﬁiaed the project amount exceeds the

statutory minimum of $2,00

Items ¢, and d,
opinion as to them is expr
ceived conflicting and inco

of the watrehousing involved,

us to reconsider similar w
Force Bage, South Dakota,

by letter dated February 16
suspended pending reconaide

The power plants
"form & part of the misgile
constructed by workers paid
applicadble to the project.
power plants has been pract
tion, The question is whet
end in the subsequent maing
Jject to the Davis~Bacon Act
this question, the legal ba
be examined. As we underst
by Morrison-Knudsen under a
So far as Morrison-Knudsen

the turnkey atage and‘had;q

;

are ptill under consideration and no

0
a

00,

essed at this time because we have re-

hplete information as to the nature

. This uncertainty has also prompted
vk being performed at Ellasworth Air
8 to which a determination was made

. 1961, Thig determination is hereby
ration,

involved i{n item e, are located at and
complexes, They have been and are being
not leas than the predetermined rates
- We understand that ‘at least one of these
ically completed and hos gone into opera-
her the persons employed in such operation
enance of this power plant are also sub- -
« To arrive at the right conclusion on
ckground of the current operation must
and it, the power house was constructed
contract with the Corps of Engineers,

as concerned, the project had reached
een delivered to the contracting ageney, -

which, in turn, turned it over to the Air Force as a virtually

completed public work, wead
of an over~all plan where q
plex is accepted by the Cor
even though construction eﬁ
until the entire contract {

The Air Foree; no

_plant unit with its own per
that the electric power generated by

Company to do so in order
the unii wight be utilized
costs, which would otherwi
from commercial sourceas.

J

I

o

y for operation, This turnover was pavt
nder each power unit of the missile com=
ps of Engineers as soon as completed,
ntinues on other aspects of the complex .
s fully performed,

t being prepared to operate the power
sonnel, has called upon the Martin

to effect a substantial savings in
e have to be incurred to obtain power
n short, the Martin Company fn this

/5
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sitvation is in the plant as an agent of the Air Force to operate
and maintain the same,

N

Traditionally, coverage has not been asserted over the
operation and maintenance of a public work, &nd it appesrs that
ie taking place here, Such operation under these circuugtances
is not construction, alteratlon or repair within the meaning of
the Davis-Bacon Act, The primary and ultimate purpose of the
power plent is to furnish electrical current for the operation
of the missile complexes as instrumentalities of National de-
fengse, The fact that }n the interim, until the cowpletion of
the complexes, the poufr plants are in part utilized, chiefly
for reasons of economy, to provide power and light for continue

ing construction activities, is not sufficient to establish
coverage.

What has been said sbovewith respect to application of
the Devis-Bacon Act apﬁltes also with respect to the Copeland Act,
which, like Davis-Bacon, is limited to construction-type activities,
Your attention is dire#ted. hqﬁever, to the fuct that the Eight-
Hour Day Lawe are not so liwited, and thet those laws do have ap-

plication to each of t#e five items herein considered, It is also
our position that the Fair Labor Standards Act of 1938, as awended,
applies to 211 this work, Under it, therefore, the peyment of over-
time to nonexewpt personnel for all hours worked in excess of forty
per week will be required, - :

'Youru sincerely,

Charles Donsahue
Solicitor of Labor
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U. S. DEPARTMENT OF LABOR

OFFICE ()‘F THE SOLICITOR

WASHINGTON 25

May 22, 19€1

Mr, €, J. O'Keefe
Deputy General Counsel
Office of the Chlef of Engineers
Department of the Army
Washington 25, U, C.

Dear Mr, O'Keefe:

This is in veply te your letter and enclosures of
February 24, 1961, in whicp you request a determinatiom in ac-
cordance with Paragraph S.?(c) of Regulations, Part S (29 CFR,
Subtitle A), of the applicabie classification of employees lay-
fng cast ivon pipe under C#ntract No, DA-08-123-Fng~3118 in the
construction of airfleld paving and lighting at McCoy Air. Force

Base, Flerlda,

I have carefully ‘eviewed the material submitted with

youtr letter and have endemyored to obtain sdditional informaticn

from other sources, including the interested lsbor uniong,  The
data avallasble does not ﬂh#w a clesr and conclusive practice as
to who performg this type of work in Orange County but does in-
dicste that when drainage %ork is performed independently of
building construction, it is done by workmen classified as pipe-
layers and paid the rate a%plicable to this classification, The
projects on which this praciice was followed involved the laying
of cast iron pipe for sanitery sewage improvements in the City of
Orlando and for highway dt%inage lines in the County. There is
no evidence that any similar work in Orange County has been per-

formed by plumbers,

On the facts avaiPable to us at this time, the situation
ig gsimilar to that involved in Rearing Examiner Clifford P, Grant's
decision of August 5, 1955, relative to this problem in Dade and
Monroe Counties, Florida, wherein it was concluded that although
plumbers did all such work| inconnection with building construction
pro jects, same was done by pipelayers on projects not involving
bufdings, On this showing, therefore, I find that it is the prac-
tice in Orange County, Florida, to assign the work of laying pipe,
- when such work is done independently of building construction, to
workmen clasaified as pipelayers, these workmen to be paid the
apecified rate for that classification,

g
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There are encioued cOpieo of our Leiter of Inadvertence
which deletes the descriptive and restrictive term “conerete and
clay” from the classification of pipelsyers.

It I can be of any further atntatunc#, pléuae jet me

know,
Very ttuly youts,
/8/ Charlea Donaghue
Solicitor of Laber
» . Enclosures
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U. S. DEPAR

Honorable Lyndon B, Jobnson

Yice President of the Unite

Roow 5113, New Senate Office Building

Washington 25, D, C,

Dear Mr, Vice!President:

DBR-5
10a
: 91-g
TMENT OF LABOR
OFFICE O‘F THE SOLICITOR
WASHINGTON 28
April 17, 1961
d States
0 your communicaﬁion of April 8, 1961,

This ia in repty t
with which you enclosed a 1
Secretary, Carpenter's Uniol

_new Poat Office at Marshall

The work deseribed

etter from Mr, D, 5, Wilkerson, Finsmncicl
n No, 776, w1th reference to & propoged '
, Texas,

in Mr. Wilkerson's letter appears to

involve a lease-option ngrefmpnt as contrasted with a lease-purchase
agreement under which similar facilities have been constructed for

the Post Office Department.

" The Comptrollet Generel has ruled, 3“ Cowp, Gen, 697, copy

enclosed, that the Davis-Ba
agreements and that the Uni
construction contract._

You will note that

con Act is applicable to lease-purchage

ted Stateu is, in effect, a pnrty to the

i i .
the Comptroller Gemeral stated im part

that "while the. building may be constructed with private funds, the
cost of comstruction is evehtually paid Eor-from appropriated fynds™,

Under a leage-option ‘agreement, however, there 1is no provision for

Government &t or before the expiration of the leasehold term. If

abgsolute vesting of title tﬁ'the constructed facilities in the Pederal

the Post Office Department

hooses to exercise its option, it wust

secure an additional approp iation for the purchase of the facilities

in queation.

Until such time as
Government appears in the r
construction contract. The
the probable value of the p
payments applied or intende

chase price of the property

it exercises its option, the Federal
ole of a lesgee and not a party to the
‘lease payuments are not determined by
roperty at a future date, nor are such
d for application toward a £inal pur-

/‘ (:1




Honorable Lyndon B, Johnson

It is our opinion
be considered as a party to
referred to in Mr, Wilkerso

DB-3
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that the Federal Government would not
the proposed comgtruction comtract
n's letter,

It i9 our further opinisn

that the Davis-Bacon Act ig not appiiceble to lease-option sgrea-

ments to which.the Federal
A party,

In accordance wifh

Government, through ite agencies, ig

your request, the enclosure with your

letter of April 8, 1961, is beimng returned with this letter,

Bnelosures

"Very truly yours,

Charles Donshue
Solicitor of Labor
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U, $. DEPARTMENT OF LABOR:

- " OFFICE OF THE SOLICITOR
WASHINGTON 28

Jume 13, 1961

. Mr, C, J, O'Keefe

" Deputy General Counsel
Office of the Chief of Engineers
Departwent of the Army
Yzshington 25, B, C,

Ret Sk+11 Spudding dompany ,
Contracts DA-34-066~-CIVENG~61-1026

and 1775
Oplagsh Dam, Oklghoma
BE~61-109%
. Dear Mr, O'Keefe:
. This is i replﬁ' to| your letter of May 10, 1961, fequestn

fng a vuling ap to the appiicsbiiity ef the Davis-Bacon Act to a .

contract calling for the plugging of oil and ges wells and the rel

aoval of above-ground equipment.

As we vnderstard H‘bg facts, in connection with the Oslageh
Reservolr project; approximately 4,000 oil and gas wells on land
which is presently owned by the Governwent mugt be placed im puch
a condition as not to aﬁect‘ the reservoir whem the land is £looded.
In order to do thic and to ecmply with Okxlshoma State laws, all of
theae 0il and gos wolls wust| be properly capped, 1 they are to be
gbandoned, According to the informatiom you have cubmitted, Ghis
is done by f£irst employlag laborers to dismantle ¢he above-ground
equipment 'and pull the tubing., Thereafter, cpeclal crews are uti-
1ized to plece a packer i{n the hole amd to rerum the tubing f{m order
to facilitate the placing of‘a1deep cement piug; the tubimg fs pulled
again, and intermediate and surface plugs are p?pced in the hole,

. The work performed in plugging these wells prior to the
fiocoding of the area may be considered to be either demolition work
(the dismantling of the above-ground equipment) or well driiling
(the rerunning of the tubing and the replacewment of the cement plugs).
In elther event, resdrt muwat be had to the statutory wmandate of the
Davis-Bacon Act which requires the payment of certain predetermined
wages to laborers and mechanics employed in the "conatruction, altera-

. tion, and/or repair" of public buildings and publie works under the
conditions epecified in the Act,
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This Department has always considered that although dem-
olition work by itself muy‘not be covered by the Davis~-Bacom Act,
such work when done in connection with the construction of a Federal
project, whether as pert of the gemeral conatruction contract or by
separate contract, is part of the construction project and, so if

the project itself is uuquct'to the provisions of the Davis-Bacon
Act, 00 is the demolition work,

Similarly, we have held that drilling activity which causes
changes in the pre-existing land mass is construction activity aady

when done under Federal contract, is subject to the pravisions of
the Davis-Bacon-Act. T
| h

It appears that the work in question is performed on Govern-
went iend preparatory to t‘a flooding of the land by the Govermment
to form a veservoir and is]directly connected with the use of the
iand as a resarvoir.’ Accordingly, it is. the opinion of this Depart=
ment that oince the purpose of the capping of the wells is to further
the construction of the subject -dam and reservoir the Davig-Bacon Act

_ is applicable to the lhstant contracts and siwilar ones connected

vith the cited project which may be let in the Eutire, -

Yours sincerely,.

' '/s/Charles Donshue '
Solicitor of Labor
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. UNITED STATES GOVERNMENT

- Memorandum

TO + Aaron A, Cagﬁan, Regional Attorney DATE: June 20, 1961
' Cleveland t4, Ohio '

FroM : James M, Miller
Agesistant Solicitor

BUBIEC‘T: Appllcnbility of the Highway‘ Lawa of 1958 (FA“A)
) Wage Rotes to Demolition Projects

Thie is in reply to your memorandum of May 3, 1961,
concerning application of the Davis-Bacon rates to certain
demolition work under the Highway Laws of 1958,

Demolition work pertormed es part of a contract for
fnitial construction on the Iﬁterstate System is clearly covered
by the labor standards provisions of that contract, Demolition
performed under a separate contract is also covered i{f it may
ressonadbly b= viewed as part ‘f."inltial construction," i,e, is
closely related or immediately incidental thereto, The fact that

. it closely precedes construction in point of time is one element
: to be consgidered in-essessing‘thia relationship. Others would be
the identity of the contractor, the form of the contract and the
primary purpose of the contract, For example, a contract for the
ecquisition of a portion of the right-of-way which provides for
the removal of structures by the original owner would not be
covered, :

It is assumed, of course, that in each case found to be
covered, the amount of the contract is in excess of $2,000. 1In
that connection, we understand that the State requests bids on-
the entire demolition projectjas advertised and, also, on the
demoliti-my of individual structures so that it way accept the
bld or combination of bids which will produce the greatest sav-
ing. Ansuwaing that this procésa does not involve the deliberate
separation of a large project‘into a number of small ones simply
to aveid labor stondatrds coVeqage,contracta of less that $2,000
“let to sepavate and independeqt bidders for the demolition or
removal of physically segregaﬁed structures would not be covered,
even though the pum of such coutracts was in excese thereof, On

' the other hand, two contracts $2,000 or less for the demolition
of a single structure would be covered if together they exceeded
$2,600, Similarly, where several contracts for the demolition
of more than one gtructure are let to a single bidder under the
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sane invitation to bid, coverage is determined by the groes amoumt
of the contracts swarded to Fhat bidder, As you know, this is the
rule followed by this Department and mustained by the Gourts undag
the Walgh-Healey Act, Capltbl Coal Sales v, Mitchell 282 P 24 48%,

See also Acting Comptroller General's Decision B-112977 (1-27-56),

It should be noted Fhat where a contractor is being paid
less than his costs for performing the demolition work, he must
be receiving money from sume‘other gsource for him to be willing
to perforin the demolition, Obviously, this eource i{s the value
of the waterionls oalvageablertrom the demolition., Accordingly,
the value of any individual demolftion contract must be computed
on the basis of the nctual_c‘st to the Government, and thie cost
includes not only the amountrpalq out in cash but alao the value
of the materfals given the contractor, '

Where the cdntracto; pays the State for the privilege
of demolishing or rewmoving the building, the amount of the con-
tract is the value of the salvage, less the amount paid to the
State, The fact that the tanaaction may be termed a "sale' of
the structure or that the tr naaction is evidenced by a bill of
sale, does not eliminate the need for inclusion of winimum rates
where the amount of the contract {value of the salvage with ap-
propriate credit for paysent by the contractor) iz over $2,000,

The Contracting Officer phould determine the estimated
salvage valut of each structure on which a separate bid is taken
and should include that figure in the biddimg documents so that
he and bidders may know when| bids will result in = contract sub~
Ject to the Davis-Baeom Act, Reasonable £indinge by the Contracte
ing Officer on this point, prior to the awsrd of the contract,

vill be determinative of the question of coversge, '
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