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MEMORANDDY .

MAY 28 1956

TOs Agencles Administering Statutes Referred to in 29 CFR, Subtitle 4,
Part 5.

FROM3 Stuart Rothman W
Solioitor of Labo

SUBJECT: Remarks at:
Joint Enforcement & Apprenticeship Conference, February l, 1966,
Ue Se Department of Labor.
In the interest of promoting a better understanding of the
Departmentt!s Apprenticeship Program and its relation to Enforcement re-
\ spdnsibilities under the Davis-Bacon and related Acts and the Seoretary
of Labor's Regulations, Part 5, promulgated pursuant to Reorganization Plan
‘\f‘of 1950, a joint Apprenticeshivp & Enforcement Conflerence was held in
this Department. Approximately 50 representatives of the various Contracte
ing Agencies attended.
I am enclosing copies of the remarks made at that session as well
as an official ruling issued to the Bureau of Apprenticeship in this regard,.
These should prove helpful in standardizing the Agencles'
enforsement positions in deteruining bone fide apprénticeship employment

under Regulations, Part 5.

- Enclosurss
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h Joint Enforcement and Apprenticeship

- o,

Conference
Wednesday, Febe 1, 1956 Rme 5223

I1. Enforcement

Ae Remarks
Be Coverage

The Agenda anticipates that Mr. Babe' will cover under Subparagraph
I the hiatorical approach to the Davis-Bacon and related Acts, the subseguent
passage of the Reorgaunization Act of 1949, and Reorpganization Plan No. 14 of
1950, ‘

Subparagraph II respecting Regulations, Part 5, presents the meat
of the conference from the enforcement viewpoint and should ineclude a recite=
tion and explanation of Sections 5¢2(c), 5(a), and 5.6(e) as they affect
apprentices. Transeripts of these Rezulations are set forth as an attachment
to the Memorandwa from Mr. Babe! to Mre Desublen entitled “Apprenticeship
Registration Under the Davis-Bacon and Related Acts and Regulations, Part 5,%
dated January 19, 1958,

o

Ce Apprenticeship Repistration

Becauses of the historical beckground respecting apprentice employ-

ment on Federal or Federally assisted construction, and the strict language of

the Davis=Bacon and rolated Acts concerning the employment of laborers and
mechanios, Regulations, Part 5, established permissible employment consistent
with the standards outlined therein which are in protection of the Federal and
State Apprenticeship programs, Bacauss of the time delays betwesn indenture
execution, Committee approval, and State Council or Agsnoy Registration, a

. standard and consistent enforcement approach to permissible apprentice employ=

ment must be achieved in line with the true purposes of Apprenticeship Training.

Individual Agencies have requosted specifie interpretations concern-
ing effective Apprenticeship Registration for permissible employment pursuant
to Regulations, Part 5.1l Their efforts to coordinate their enforcement effort
and to correlate the respsctive probvlems of Davis=Bacon Enforcement with Bureau
of Apprenticeship Trainiug standards broaght about situstions as to which a
system of tolerances was allowed to prevent unjust harshness in vigorous enforcew-
monte Thess tolerances intended to allow in some instances credit for '
Apprenticeship Training received prior to the dete of actual registration of
the individual Aporenticsship indenture,

So thet &« standardized appreach sy be established to effectuate
the purposes of the Apprenticeship Troining progrem while simultaneously

~ ~camplying with the various Federal labor laws applicable to construetion

contracts end Reguletions, Part §, the Solicitor's Office has taken the position
that sinee these Regulatious require a bone (ide apprentice to be employed in a
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;s(;h;§ggram registered with the State Council or the Bureau of Apprenticeship,
and since an element of each program is the individual Apprenticeship
Registration or indenture, we will consider a worker to be a bona fide apprentice
from the date of indenture execution provided the Crafts Committee approval
date and the State Agency or Council Registration date are within thirty days
of indenture execution. If the execution date is not within this period, then
the Committee's approval date will be accepted, provided the Committee's date
is within thirty days of the State Agencies' or Council Registration date. 1In
the event these psriods are not observed, the State Agency or Council Registra-
tion date will control.

In instances where State Registration requires indjvidual indenture
registration or approval as a prerequisite to the commencement of bone fide
Apprenticeship Tralning, we will consider such approval or registration date by
the State official or his duly designated representative as complete and final
evidence of the commencement of bona fide Appreanticeship Training.

. In instances where individual registration is made directly with a
Bureau of Apprenticeship repressutatize who has autharity to execute the ine-
denture, and State Agency approval is not required, the Bureau of Apprenticeship
‘date will be seccepted as controlling.

le Evidencs of Bona Fide Apprenticaship

. J.:>

< AL - To effect proper enforcement of these labor standards statutes,
it is necessary in the first instance to ncquire acceptable evidence of bona
fide apprenticeship registration. No particular or set method for scquiring it
is prescribed. One contracting agency mey require its payroll clerk or Labor
Review Section to advise the contractor who uses the apprentices to subwit
evidence of Apprenticeship Reglstration when the apprentice first appears on a
submitted payrolles This evidencs can take the form of a copy of the indenture.
On the other hand, in csrtain situations a registration certificate or card may
be availsble in the hands of the apprenticees Interview of the perticular

- apprentice can also establish sufficiently to the trained investigator the bona .,

.'fides and whether or not the apprentice may be employede It is suggested that '
the most practical way would te for the contracting offiecer's representative to
inquire from the local Bureau of Apprenticeship representative in the sreas, of
the indenture execution date, Committes ampproval date, and Registration date of
the particular apprentice, as well as his period level of training, anticipated
completion date and previous work credits allowed. This latter system would
serve to finalize the nsed for acquiring competent evidence of bona fide
Apprenticeship Traininge Interpretation of the evidence available to determine
the presenco or absence of violations would be purely a routins matter based
upon such evidence,



2« Contracting Officers' Responsibilities and Duties

As you knew, the primary enforcement responsibilities of
these labor standards rest' in the contracting agency. The contracting offiocer
is a representative of that Agency and his representatives in turn are the
people most closely connected with the mectual conduct of the construction
contract.

In determining bona fide apprenticeship employment by any
given contractor or subcontractor, the contracting officer or his representative
has the seme responsibilities as he has with respect to determining the proper
oraft rate to be paid to employees for craft work. The safeguards against
misclassification, falsification eand wage underpayments follow along the same

lines as those necessary to effectuate proper apprenticeship employment from
an enforcement viewpoint.

Apprentices present en additionel question as to the extent to
which a contracting officer should go in determining bona fide employmente, If
the contracting officers were to acquire their informastion from the Federal
Bureau of Apprenticeship or the representative State Agency, in a practical
sense, they could save time and fulfill their responsibilities and duties under
the Act end Regulations, and achieve compliance with the Federal requirements.
The duties of the contracting officer do not extend beyond the establishment of

w‘; fide registration, In other words, the contracting officer has no re=
8ibility to determine whethar or not the sapprentice is receiving the
training called for Ly the program under which he is registereds For exanple,
one of the basic requirements of Apprenticeship Training is the element of re-
lated instructions. Ralatad instraction is a requiremsnt and function of the
Bureau of Apprenticechip end the dnty to oversee compliance with those essential
requirements is on the labor-menagement apprenticeship groups.

Laborers Halpers ‘Apprentices

Leborsrs are penerally dsfinnd es plek and shovel mene

Helners assist eraftsmen in certain trades by passing tools to
them and assisting the Jjourneyman in the unskilled msnual phases of his work.

Apprantices in relatlon to Laborers and Helpers consistent with
their pericd level cof training, perform sll "bull"™ or unskillsd work, passing
tools, etce; right en thru to the work of the finished mechanic under the super-
vision of the journeymsan.

Cortain crafts traditionally have used laborers or helpers for

Journevman training before spprentlceship training programs were startede Even
ﬁSan'in gome googrerhie srens, soms oreanized crefts such as the boilermakers

and tile setters continue Lo use the subeclessification for journeyman training.
- The asbestos workers have traditionelly utilized "improvers" for this purpose.

e
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h From an enforcement viswpoint, however, the problem is resolved
by the Secretary's prevailing wage decision. For example, in_geographic areas
vwhere laborers or helpers sre recognized sub=classifications to crafts, they
will be included in the applicable wage decision and become part of the contract.

Where apprentices' wages are determined, helpers may not be
employed in lieu thereof. The apprent’ice is recognized as the individual who
performs the less skillsd craft work of his training period level.

The uss of helpers at subminimum wage rates where not pre-
~ determined by the Secretary of lLsbor or allowed by reclassification conformable
to the Secretary's decision in accordance with Regulations, Part 5, or by a
system of approved additional classifications is normally a violation of the
pay requirements of the Acts.

Ee Disproportionate Employment

Regulations, Pert 5e6(e¢) provides for the recognition of dis=
proportionate employment of lesborers, helpsrs snd apprenticesg.

Its purposs is to sequaint enforcement officers with some of
the more obvious signs of campliance ovaslone

"N Sinee ths problsws affocting all three slements are similar
" and the apprentiestsz situation more couplex, I shall restrict my treatment here
to apprenticeship disproportion,

As you know, epprentices ers indentured for training purposes
to Committees, which nonasist of joint laboremenagemsnt arrangementes in orzasnized
areas pursuant to collective bargaining, or to individusl contractors through
collective bargaining, or in the ogse of non=union centractors through the
Bureau of Apprenticeshipe. Thegs training programs allocate a number of appren-
tices to be employed and trained in relation to the nurber of mechanics with
whont they may be workinge Iun Comnittee Uypa programs the number allowed is in
direct relation to the mumber of mechenics within the organized crafte These
numbers sre set by snd controlled by labor and managemente

In individual Contyractor smployment cases pursuant to collective
bargaining these amounts are alsc set by menegement and labore In individual
non-union programs, the Federal RBureau of Apprenticeship passes on and approves
the number sny contractor on an individual basis can reasonably justify to train.

In sny evant, a number of apprentices is always sllowed in
relation to the nunber of journeynen.

For our rurroses we can ¢all thess allowed training numbers
quotase

s

P <
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(\ In apprentice training these numbers can be used for whatever

purpose training dioctatess By this we mean that in the event specific work
could be of wvolue to =11 apprenticas st one given location or job, all
apprentices allowed the contrector within quotas might be sent by that oon=
tractor to the particular jobe.

Howsver, should thet seme contractor attempt the same practice
on e Federslecovered job, he would run smeck into the disproportionste employ-
ment concept of Regulations, Part’'S.6(e).

What we mean is this: the allowsble quotss for training by their
very ntture imply that the ratio of apprentices %o journeymen allowsd represents
the amount that cun be adoquately traineds So too then must that ratio be
obrerved on Federal jobua

In mosat instances thet ratio will be cbserved by the collective
bargaining process on non~covarad jobs as well, But in non-covered cases
whether union or nonewnicn we hawve no enforcoment suthority. Abuses allowed
to prevail there should not permeste our Govermusnt censtruction contractss It
is intended to prevent the nonepayment of mechanics wages for mechanics?! work
performeds Dispropertionate employmsnt of apprentices or employses labeled
apprentices would defeat the purvoces of prevailing rete legislation, based on
a craft clessification system required by the DaviseBacan Acte The case of the
unregistered apprentice crestes no probleme It clearly presents a viclation.
The case of the bone fide registersd apprentlce places on contracting officers

\
.

.~\f’€hc additional responsibility of determining the proper omployment ratio.

On its fece s subtmitted psyroll wnich reflects apprentice employ-
ment beyond a 1 to 1 ratio, ceve, 4 apprentices to 1 journeymsn is patently =
vioclation of the Acts and Regulations, Part 5., Common sense dictates that one
Journeyman ecannot properly trein 4 apprentiens on modern standards.

However, when a ratio of L hana fide apprentice to 1 journsymen
or 1 bona fide apprentice to 2 journeymen is presented and evidence of bona fide
rogistration is obtained, there remains the additional duty to determine the

" proper allowable ratio, In collective bargeining situations by Committee in-
denture, the ratio can be detormined by inquiry of the Committee or from the

collective bargeining agroemsnt,
: In individual contractors® programs, determine the appropriate
craft ratio by considering the total employment of apprentices allowed in re-

lation to the number of journeymen employede These ratios csn then be applied
on a project basis.

Computations of Wage Underpavments

In the interest of simplificstion of reporting labor standards
violations, with the able assistance of the Wage~Hour and Publiec Contracts

Divisions of this Department we developed Solicitor's Forms SOL 162, 163 and
164,
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\““ We are considering the submission of these, when perfected, to

the various agencies as guides in their worke To date we have not had sufficient
return on these to determine their real workability and prospects.

Nonetheless, in working with computations it should be helpful to
have these before you for determining underpajuent computations as they affect
apprentiges.

I beliseve we should do this by examples following a brief explana-
tion of some of the problems.

First there 1s always the problem of determining the applicable
apprentice rates This can be dons prospectively from a copy of the indenture or
from the information obtainable from the Bureau of Apprenticeshipe Normally the
work is performed in semiannual stages and by simple arithmetic the period train-
ing level can be found,

The second problem presented is one of disproportionate employment
of bona fide registered apprentices.

If a 1 to 3 ratio is approved for & program, then on any given day
when more then 1 apprentice to 3 journeymen are employed on covered contracts, dis-
proportionate employment within the meaning of Section 5.6(e) of Regulations, Part
5, would oscur. Thus, on a day to day basis as to individual contracts, there may
be improper and disproportionate employment of bona fide epprentices. In such a
muation each apprentice employed in excess of such ratio will be due the journey- .

's scale in the absence of a clear showing of the propesr employment of '
apprentices,

On the other hand, where there is a ratio esteblished of 1 to 3, the
employment of 2 to 7 is preper as well as any similar proportion such as 2 to 8
until the ratio is again met of 3 to 9.
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U. S DEPARTMENT OF LABOR
Office of the Solioclitor
Washington 25

TOs W. ¥, Patterson, Diresctor
Bureau of Apprenticeship January 19, 1966
~, FROM3 John J. Babe!

Assistant Solicitor
y ,

. SUBJECTs Apprenticeship Registration under the Davis-Baocon
. and Related Acts and Regulations, Part §

As you know Regulations, Part 5, affecting Apprentices provides

Secs 6+2(0)e The term "apprentices"™ means persons
employed in a bona fide epprenticeship program re-
glstered with the State Apprenticeship Couneil which
is recognized by the Federal Committee on Apprentice-
ship, Unlted States Departmont of Labor or if no such
recognized Counocll exists In a State, in a program
registored with the Bureau of Apprentisceship, United
States Department of Labor;

Secs 5.5(a)(4)e Apprentices will be permitted to
PR work only under a bona fide apprenticeship program

'f\'\"*\— ‘registerod with a State Apprenticeship Council which
is recognized by the Foderal Committee on Apprentice-
ship, U. S. Department of Lebor; or if no such
recognized Council exists in a State, under a program
reglistered with the Bureau of Apprenticeship, U. S.
Department of Labor.

Secs 5e6(0)s In addition to the examination of pay~
rolls and affidavits required by paregraph (d) of this
sootion, the Federal Agsncy shall cause investigations
to be made as mey be necessary to assure compliance
with the labor standards stipulations required by the
rogulations contained in this part and the applicable
statutes listod in (Sec.) 5.ls Projeots where the
contract is of short duration ( 6 months or less) shall
be investigated before the work 1s accepted, if feasible.
In the case of contracts which extend over a long period
of time, the investigation shall be made with such fre-
quency as may be necessary to assure compliance. Such
investigations shall include interviews with employees
end examinations of payroll data to determine the
oorroctness of oclassifications end disproportionate
employment of laborors, helpers or apprentices.
Complaints of alleged violations shall be given priore

P ity and statements, written or oral, made by en

e employee shall be treated as confidential and shall

b not be disclosed to his employer without the consent
of the employsee. ,




| We Fo Patterson, Director Fage 2

: “a " The employment of bona fide apprentices at wage rates determinsd for
prentices by the Secretary of Labor is permitted by Regulations, Part 5.

Since the Regulations requir¢ that for employment an apprentice must be wnder
a bona fide apprenticeship program registered with State Apprenticeship
Agencies or the Bureau of Apprenticeship, and since the requiremsnt of esch
mrogranm is individual apprentice registration or indenture, wo will consider

. & worker for enforcoment purpbses to be a bona fide apprentice fram the date
of indenture execution provided tho date of approval by the oraft's Joint
Appronticechip Committee and the State Agency registration date are within

o thirty (30) days of the indentxfo's exacution and further provided that State
lew deen not require otherwise.| If the State Agency's approval or registration
is not within 30 days of the date of the executicn of the indentwre, then the
Comnitteo's approval date will be accepted provided the State Agency approves
or registers the indenture withih 30 days of the Committee's approval date. In

the swent these periods are not ohserved the State Agency registration date will
controls.

In instences where State legislation requires individual indenture
registration or approval as a condition precedont to bona fide apprenticeship
training, we will consider such approval or registration date by the State
official or his duly dosignated repranentative as conolusive ovidence of bona
fido avprenticeship training.

In instances where individual regisiration is mede directly with a
Bureuu of Apprenticeship representetive who has euthority to exccute the indenture

nto Agency spproval is not required, the Burcew of Apprenticeship date will
- acowntod a8 authoritatives

Backdating »f sprrovels by the Joint Apprenticeship Coumittee or of
rogistbrations by the Reglistration Asgeney 1s nobt soceptebls in determining the
aetunl dats of registretion controlling permission to employ aporentices at

submgourpavn&n weges on ooversd contrects wader Regulaticnz, Part 5. \
Pregious work eradit granted in o reglstration wilil be 8ccenﬁed in

doetermining the wnge vrate to be peid 4o a regliztersd aporantice on a Federsl b

oy, Fedorally assisted oonstruction job covered by Rﬂgﬂﬁhuzﬁn Part 5. Howsvsr,

pravioun work cradit gprantsd sn spprontics on the term of nnmr&ntluaahip will
not be recegnized for the purpose of backdating the apprentiseshipe Thig is ine
tendad to avoid the dﬁVLCQ of paying subelourneymen uagne on coversd jobs for
periods of employment prier to registration.

Exsmple: 4n spprentice is rapglsdeored ca Jonusry 1 and given
cradit at that time for 2 years prior work oxperioncs,
In deporaining the wags rate vhich he wmust be peid, on
coverad Jobs &ft«r dhnuﬂ"v 1st the apprantics iz one
titlad to the wage a~J3m~s“l3 to the next step followe
ing the 2 yaar levele This gives him crodit Lor his
2 years axpmri@x@ma
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~“ The epprentice!s employment before January 1, while
creditable for previous work credit on the term of appren=

ticeship can not be considered in determining the proper
wage rate to be paid before registration oan January l.
The alleged apprentice is in no different position from

. any other unregistered apprentice on covered jobs prior

’ to January l. The journeyman's rate would be applicable
to such employees doing part of the mechanie's work prior

; to January 1l.

In the employment of apprentices on covered Federal or Federsally
assisted contracts to conform with Regulations, Part 5.6(e), providing ageinst
disproportionate employment, recognition will be given to acceptable prevailing
area practices respecting ratios of apprentices to mechanics on individual
construction projects. To meet the requirememts of these Regulations, the
allowable ratio of apprentices to skilled workers permitted to work on a covered.
project or job shall not be greater than the ratio allowed the contractor as to
his entire work force.

Example: A contractor has 100 journeymen and is allowed 10
apprenticess The ratio is thus 1 apprentice to 10 journey-
mene The contractor, on covered jobs for enforcement purposes,
will be allowed to employ 1 apprentice for each 10 journeymen
or any fraction thereofs No apprentice will be allowed

2 unless there is at least 1 journeyman on the jobe After 10
”' journeymen are emplcyed, the contractor may use 2 apprentices
for 20 journeymen or any fraction thereof. After 20 journeymen
are employed, he may use 3 apprentices for 30 journeymen or any
fraction thereof, end so on up to his limit of 10 apprentices.

In State Council and Joint Committee errangements, the craft collective
bargaining ratios will be accepted.

In apprenticeship programs where collective bargaining ratios are not
determined, the prevailing area practice ratios will be determined by the Office
of the Solicitor.

Where bona fide apprentices on covered Govermment or Govermaent-assisted
contracts-are employed in excess of the proper ratio, those employed in excess of
such ratio will be entitled to the journeyman's rate for each day of dispropor-
tionate employment on the projects Allowances will be made for journeyman
absenteeism due to circumstances beyond the contractor's controle These matters -
will be decided on a cease to case basis by the Solicitor's Office.

.-



